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Vol.  26,  p.  813,  chap.  728.    Intoxicating  liquors 

Revised  Statutes. 

6  995.    Moneys  paid  into  court 699 

6164.    National  banklnsr  act 446 

Alabama. 

Code,  1876. 

82688.    Marriatre 225 

Arkansas. 

Statutes. 

1893,  April  14.  Preferences  among  creditors  of 
insolvent  corporations  pre- 
vented      788 

Oould's  Digest. 

Chap.  17, 8  24.    Answer  to  declaration 785 

8  29.    Attack  on  attachment  affidavit   785 

Mansfield's  Digest. 

8  361.    Action  by  creditor  against  his  debtor. .    788 

Sanders  &  Hill's  Code. 

6  325.  Attachment 785 

326.  Complaint  and  affidavit  separate  pa- 
pers     785 

372.  RiKhts  of  attaching  creditors 772,782 

377.  Attachment  for  debts  not  due 785 

378.  Grounds  for  attachment 786 

396.  Attachment 774 

399.  Rights  of  defendant  to  file  counter- 

vaihng  affidavit 785 

825.    Attachment 786 

6744.    Complaint  and  affidavit  separate  pa- 
pers   785 

5745.    Complaint  and  affidavit  separate  pa- 
pers   786 

5761.  Taking  allegations  as  true 786 

5868.  Proof  of  allegations  in  absence  of  an- 
swer   785 

6864.  Taking  allegations  as  true 785 

86  L.  R  A. 


California. 

Constitution. 

Art.  13,  8  L    Property  exempt  from  taxation     87 

20, 6  9.    Forbidding    perpetuities   except 

for  eleemosynary  purposes 271 

Statutes. 

183*),  p.  49.    Establishment  of  trusts  for  the 

maintenance  of  colleges 209 

1850,  p.  347.    Corporations 8U 

1858,  p.  87.  Incorporntion  of  mining  and  man- 
ufacturing companies 811 

1861,  p.  607.  Incorporation  of  railroad  corpora- 
tions     811 

1876-76,  p.  98.  Salinas  City  charter;  power  of 
common  council  to  care  for 
streets 26g 

1887,  March  7,  p.  29.  Organization  and  govern- 
ment of  irrigation  dis- 
tricts      36 

1889,  p.  666.  Sale  of  lands  not  devoted  to  pub- 
lic use 40 

Civil  Code. 

6  298.    Who  are  stockholders 312 

307.    Rights  of  stockholders  to  vote 811 

312.    Qualiflcations  of  voters 311 

813.    voting  stock  of  minor 811 

816.    Election  of  directore 310 

322.    Limitation  of  liability  of  pledgees  and 

trustees 812 

1186.    Duty  of  notary  in  respect  to  trust 

deeds 271 

1678.    Making  void  contracts  in  restraint  of 

trade 816 

2279.  Extinguishment  of  trusts 271 

2280.  Power  of  revocation 271 

2888.    Rights  of  pledgee 812 

Political  Code. 

8  996.    Failure  to  file  bond  creates  vacancy  In 

office 181 

1186.  Political  parties 158 

1187.  Political  parties 153 

3807.    Bxemptingproperty  from  taxation...  88 

Penal   Code. 

8870.    Obstructions  in  streets 268 

Code  of  Civil  Procedure. 

6 1918.    Authority  of  an  executor  or  .adminis- 
trator     494 

Colorado. 

General  Statutes,  1S83. 

8197.    English  common  law 48 

282.    WUls  46 

Code  of  Civil  Procedure. 

6  256.   Jurisdiction  to  quiet  title 46 

Mills's  Annotated  Statutes. 

6  467.    Wills  46 

3854.   Taxes  on  mortgaged  property  payable 

in  cash  only 354 

4184.    English  common  law 48 

Georgia. 

Constitution. 
Art.  6,  6  2,  t  5.    Supreme  court  shall  be  a  court 
for  the  trial  and  correction  of 

errors 655 

7,  6  2, 1 1.    Classification  of  subjects  of  tax- 

ation 496 

Statutes. 

1878-79,  p.  162.    Prevention  of  cruelty  to  chD- 

dren.: 602 

1879,  Oct.  20.    Prevention  of  cruelty  to  children  503 
1885,  p.  487.    Establishment  of  a  city  court  in 

the  county  of  Bartow 665 

1888,62,^17,    General  tax 496 


Ottatiohs. 
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Code. 

6    4086.    Power  of  supreme  court.. 
II  4fil2A  40120.    "^ 


Prevention  of  cruelty  to  chil- 
dren  

I    4012h.    Prevention  of  cruelty  to  children. . . 
Slat    Claaslflcation  of  subjects  of  taxation 

Illinois. 

Constitution. 

Art.  2,1  2.    Due  procera  of  law 

U,  1 12.    Railroads  declared  highways 

Statutes. 

1819  (577,  Appx.).    Engrllsh  common  law 

1855,  Feb.  12.    Bight  of  railroad  companies  to 

enter  into  corporate  contracts 

18S0,  Feb.  14.    Construction  of  horse  railways. 

186U  Feb.  28,  •  1.    Belleville  &  Eldorado  Rail- 

road  Company 

1885,  Feb.  6.    Concerning  hoi se  railways 

1879,  June  4.  •  1.  Protection  of  bank  depositors 

"^Private  Laics, 

1850,  p.  630.    Concerning  horse  railways 

1861,  p.  485.    Belleville    &  Eldorado  Railroad 

Company 

1865,  p.  597.    Concerning  horse  railways 

Bevised  Staiutes,lS45. 
P.  837.    English  common  law 

Bevised  Statutes,  18?4, 
P.  209.    English  common  law 


655 


49 

668 


Bevised  Statutes,  1889. 
Chap.  88,159.    Religious  meetings 

Criminal  Code. 

1 18,  dlv.  13.    Absolute  discharge  of  person  for 

want  of  prosecution 

280    Criminal  offense  defined 

406.    Sufficiency  of  indictment 

Starr  dt  Curtis^ s  Annotated  Statutes. 

Vol.  1,  p.  168.    Railroads  declared  highways. . . 

p.  243.    Settlement  of  estate 

472.    Procurement    of    consent    of 

property  owners  to  lay  tracks 

563.    English  common  law 

2,  p.  1921.    Right  of  railroad  companies  to 

enter  Into  corporate   con- 
tracts  

p.  1940, 1 28.    Fencing    and    operating 
railroads 

3.  p.  191.    Livery  stables 

Chap.  142,  5111-4.    Power. of   underwriters  to 

establish   Are  patrol  and 
salvage  corps 

Indiana. 

Constitution. 
Art.  13.    Municipal  indebtedness 

,  Statutes. 

1891,  Feb.  28,  p.  33.    Power  of  council  to  fill 
vacancy   in     office   of 

councilman 

March  4,  p.  83.    Creation  of  new  wards. . . 
1888.  p.  65.    Incorporation  and  government  of 

cities 

1805,  March  8,  p.  173.    Amending  act 


Local  Laws. 


18«B-47. 


Charter  of  Evansville 

Betised  Statutes,  1881. 

Reserved  questions  of  law 

Proceeding  by  mandamus 

Plymouth 

Creation  of  new  wards 

Duty  of  mayor 

Election  of  mayor  to  common  council 

Power  of  common  council  to  prescribe 
rules  for  official  conduct  of  city  of- 
ficers  

Method  of  procedure  in  the  enactment 
of  an  ordinance 

Railroad  companies  compelled  to  erect 
gates  and  keep  watchman  at  street 
crossing 

35  L.  R  A. 


8  630. 
1188. 
3087. 
SOBS. 
8062. 
3096. 
3006. 


8106. 


273 


273 


6  3155.  Power  of  common  council  to  make  by- 

laws 55 

3888.  Powerof  trustees  to  control  streets...  685 

8867.  Power  of  trustees  to  control  streets. . .  685 

Elliott's  Supplement, 

8  884.    Authority  of  agents  to  kill  animals 682 

Bevised  Statutes,  1894. 

•  642.  Reserved  questions  of  law   

1182.  Proceeding  by  mandamus 

22QS.  Authority  of  agents  to  kill  animals 

8468.  Plymouth ^ 

3469.  Creation  of  new  wards 

8470.  Creation  of  new  wards 

8497.  Duty  of  mayor 

3531.  Election  of  mayor  to  common  council 

3633.  Power  of  common  council  to  prescribe 

rules  for  official  conduct  of  city  offi- 
cers  

3634.  Method  of  procedure  in  the  enactment 

of  an  ordinance 

3641.  Railroad  companies  compelled  to  erect 
gates  and  keep  watchman  at  street 
crossing 

3616.  Power  of  common  council  to  make  by- 
laws  

4367.    Power  of  trustees  to  control  streets... 

4404.  Power  of  board  of  trustees  to  control 
streets 

5862.  Duty  of  county  school  superintendent 
to  give  special  bond 

Homer's  Bevised  Statutes. 

8106.  Railroad  companies  compelled  to  erect 
gates  and  keep  watchman  at  street 

^^        crossing 

8383.    Power  of  trustees  to  control  streets... 
8369.    Power  of  trustees  to  control  streets... 

Iowa. 

Statutes. 

%h  Gen.  Assem.  chap.  47.    Annexation  act. . . 
2l8t  Gen.  Assem.  chap.  168, 6 13.    Lien  for  street 

Improvement 
chap.  168, 6  18.    Collection  of 
street   im- 
provement 
assessment 
23d  Gen.  Assem.  chap.  1.  6  3.    Annexation  act 
chap.  14,  S 12.    Lien  for  street 
^'^■'  Improvement 


62 

083 
52 


51 
51 


54 


686 


55 

685 


182 


686 
685 

685 


70 


70 
66 


70 


Code,   185L 


61898. 


I   465. 

466. 

478. 

479. 

481. 

405. 

496. 
2087. 
2546. 
3072. 


Property  of  debtor  exempt  -from  exe- 
cution     691 

Code,   1873. 

Authority  of  cities  to  construct  sewers  68 

Power  or  city  to  pave  and  curb  streets  60 

Manner  of  collecting  tax 69 

Manner  of  collecting  tax 69 

Collection  of  tax 60 

Taxes  for  city  purposes 68 

Limitation  of  taxation 60 

Assignment  of  contracts 881 

Assignment  of  actiouf* 881 

Property  of  debtor  exempt  from  exe- 
cution   601 

Kansas. 

Statutes. 

1801,  chap.  115.    Nomination  of  candidates 151 

1893,  chap.  78,  •  10.    Australian  ballot  law 148 

General  Statutes,  1889. 
1 4165.    Publication  of  summons 455 

Louisiana. 

Constitution,  1812. 


Art.  104.    Bail. 


711 


Constitution. 


^ 


Art.    6.    Rights  of  prisoner 707 

6.    No  person  shall  be  deprived  of  life, 

liberty,  or  property 569 

9.    Excessive   fines  and  cruel    punish-^ 

ments  prohibited 569 


26 

r 

Art.  9. 
60. 


CiTATIONfi. 


Bail 710 

Power  of  the  governor  to  ffrant  re- 

prieyes 707 

94.    Attorney  general 718 

134.    District  attorney  for  Orleans 718 

Statutes. 
18M.No.29,  61.    District  attorney's  fee 709 

Bevieed  Statutes, 

11 181-188.    Duties  of  attorney  irenerai 718 

976..  EnactinflT  common  law 714 

977.    Prosecutions  for  offenses  not  capi- 
tal may  be  by  Informatiou 718 

990.    Nolleprosequi 718 

1000.  Sentence  of  convict 709 

1001.  Appeal  by  accused 709 

11006.    Sentence  of  Infants 709 

1007.    Death  sentence 700 

11140-1170.    Duties  of  district  attorney 718 

1906.    Betum  of  appeal 709 

Code  of  Procedure. 
Art.  181.    Penalty  for  contempt 578 

Maine. 

Revised  Statutes. 
Chap.  124,842.    Cruelty  to  animals 688 

MaryUund. 

Declaration  of  Rights. 

Art.  8.    Legrlslatlve,  executive,  and    Judicial 

powers 209 

Statutes. 

1817,  chap.  148, 1 2.    Appointment  of  municipal 

officers 206 

1828,  chap.  114.    Appointment  of  municipal  of- 
ficers     205 

Property  of  debtor 213 


1832,  chap.  807. 
1847,  chap.  224. 
1884,  chap.  298. 


Freaerick  county 

Execution  of  wilis  of  person* 
alty 


Code. 
Art.  5,  fi  81.    Right  of  appeal  to  parties 207 

Code  of  Public  Local  Laws. 


Art.  4.  fi  25.  Appointment  of  municipal  officers 
8  80.  Baltimore;   power   to  pass  ordi- 
nances  

•Massachnsetts. 

Constitution. 

Art.  8,  chap.  2,  8 1.    Governor  may  pardon. 

Statutes. 

1874,  chap.  61.    Fire  underwriters. 
1891,  March  10,  chap.  68. 


Manufacture  and  sale 
of  imitation  butter 


206 
206 


712 


101 
846 


Art  4,  6  23. 
888. 

11,8   I. 
14,8  9. 


8  6296. 
8606. 


Married  woman's  act 97 

Bights  of  purchaser  at  foreclosure  sale   841 


General  Statutes. 
Chap.  107,  8  26.    Marriage  void 224 

Public  Statutes. 

Cbap.  62,  8 16.    Compensation  for  damages  to 

property 866 

74,8  2.    Prevention  of  employment  con- 
tract     728 

146, 8  23.    Probiblting     divorced     party 

from  remarrying 224 

Michig^an. 

Constitution. 

Sale  of  real  estate 862 

Local   legislation    conferred    by 

legislature 862 

Township  officers 862 

The  state  shall  not  be  a  party  to 
any  work  of  Internal  improve- 
ment     862 

HoxtelVs  Statutes. 
8  6688.    Recordingact 640 

6687.    Recording  assignment  of  mortgage...    r 
85  L.  R  A. 


Minnesota* 

Constitution. 

Art  6,  8  6.    Jurisdiction  of  district  courts 466 

Statutes. 

1881,  chap.  188.    Traffic  in  oleomargarine  regu- 
lated     846 

1896,  chap.  176,  8  84.    Powers  of  boards  of  fire 

underwriters 100 

178,  8  1.    Power  of  boards  of  fire 

underwriters 100 

General  Statutes,  1818. 

Cbap.  84,  title  2.  Merchants  board  of  fire  under- 
writers. Minneapolis  board 

of  underwriters 100 

Ua  Indictments 624 

General  Statutes,  1894. 

88  2794-2912.    Merchants  board  of  fire  under- 
writers: Minneapolis  board  of 

fire  underwriters 100 

8  6204.    Publication  of  summons 464 

6287.    Levying  of  attachments 462 

6812.    Wlien  garnishment  will  not  lie 468 

6842.    Equity  of  redemption 458 

MiBBissippi. 

Code,  189S. 

8   668.  Damages  for  wrongful  death 474 

1252.  Selling  chloroform  to  minors 474 

1454.  Punishment  by  fine  and  imprisoument 

for  violation  of  8 1262 477 

1520.  Signature 108 

1825.  Testamentary  capacity 108 

4480.  Signatures  to  wUls 108 

Missouri. 

Constitution. 

Art  2,  8  4.    Object  of  constitutional  govern- 
ment     280 

8  9.    All  elections  shall  be  free  and 

open 761 

8  16.    Ex  vwt  facto  laws  forbidden . .  280,  282 
4,  8  68.    Special  legislation  prohibited. 280, 282 

8,  Suffrage  and  elections 751 

10,  8  8.    Uniformity  of  taxation 750 

Territorial  Laics. 

Vol.  1,  p.  84,  88 1,  9.    Capitation  tax 750 

Statutes. 

1826,  vol.  2,  p.  663,  8  L    Capitation  tax 760 

1891.  April  1,  p.  122.    PooUelllnjr 282 

1886,  pp.  160, 15L   Book  making  and  pool  selling   282 

Revised  Statutes,  18S6. 
P.629,881,8.    Capitation  tax 760 

Revised  Statutes,  1845. 
P.927,  881,8.    Capitation  tax 760 

Revised  Statutes,  1855. 
P.  1822.  81 1,  6.    Capitation  tax 760 

Revised  Statutes,  1865. 
P.  96,  881,  7.    Capitation  tax 760 

Revised  Statutes,  1879. 

8  8296.    Married  woman*s  act 484 

0009.    Amount  of  insurance  conclusive  as  to 

value  of  property 288 

68   0944,6945,6947.    CapitaUon  tax 760 

Revised  Statutes,  1889, 

Liability  of  common  carrier 112 

Pleading  separate  defenses 488 

Equitable  defenses  in  law  actions 486 

Insurance  contracts 228 

58WJ.    Insurance  contracts 238 

|87809€t»e^.    Capitation  tax 750 


8  944. 
2060. 
2131. 
5897. 


Citations. 
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Nebraska. 

Constitution. 

Art  8«6  20.  Vacancies  In  office 129 

6,  8  2L  FilHnff  vacancies  in  office 180 

10,  •  5.  Township  organization 7S4 

18,1  2.  Railway  in  street 766 

17,$  L  Amendments 766 

CompiUd  Statutes,  1895. 

Chap.  ISo,  art.  1,  i  07,  subd.  21,  p.  20B.    Funding 

bonds.    768 
t-   *  IB,  pt.  1,  6  30.    Vote  necessary  to  carry 

election 756 

S.  art.  8,  •  5.    Vote  necessary  to  carry 

election 766 

9  706.    Filing  of  official  bonds 126 

708.   Approval  by  county  board  of  official 

bonds 126 

TIA.  Failure  of  officer  to  have  bond  ap- 
proved and  filed  shall  create  a  va- 
cancy     126 

Tia    Qualifying  for  office 126 

80Q2.    Certain  events  create  vacancies  In 

office 126 

8004.    Manner  of  flUing    vacancies   in 

office 180 

8006.    Duration  of  office 182 

3006h    Manner  of  filling  vacancies  in  office  180 
8006.    Manner  of  filling  vacancies  in  office  180 

Nevada. 

Constitution. 

Art.  6, 110.    Uniformity  of  taxation 760 

17.  Lieutenant  governor 286 

18.  Acting  governor 234 

Statutes. 

Ifi8],p.48    (Oen.  Stat.  8  2906).    Salary  of  lieu- 
tenant  governor  while  acting  as 

governor 286 

1888,  p.  41    (Oen.  Stat  fi  1777).    Salary  of  lieu- 

tenant  governor 286 

1801,p.lO4.    Salaries  of  state  officers 286 

pp.  107, 138.    Property  shall  be  assessed  at 

its  actual  cash  value 769 

1896;  p.  110,  S  8l    Taxing  railroad  property 768 

1896,  March  9,  p.  89.    Amending  8  68  of  the  rev- 

enuelaw 759 

New  Hampshire. 

General  Laws. 

Chap.  60, 10.    Stock  in  trade  taxable 766 

S8,  •  6.    Stock  in  telegraph  companies 

taxable 767 

8  6.    Stock  in  trade  taxable 758 

64«B9.    Stock  in  trade  taxable 767 

68,  88 14, 16.    Property  of  telegraph  com- 
panies taxable 767 

New  Jersey. 

Revision. 

P.  962,8  27.    Incorporation  of  religious  soci- 
eties     116 

1069,810.    Duties  of  sheriffs 181 

New  Tork. 

Constitution,  1822. 
Art  3,8 6.    Acting  governor 284 

Constitution,  1894. 
Art6,89.    Civil  service 447 

Statutes. 

1818,  April  i2.    Benevolent    charitable,  and 

missionary  societies 096 

18tf,  chap.  4S8.  Order  for  publication  of  sum- 
mons     462 

1861,  chap.  122.  Building,  mutual  loan  and  ac- 
cumulation fund  associations  294 

1856.  chap.  802.  Meaning  of  ^'subject  of  the  ac- 
*  tion." 4«2 

1880,  chap.  860.    Benevolent    charitable,    and 

missionary  societies 698 

1807,  chap.  84ft.    New  York  board  of  fire  under- 

writers 101 

1871,  March  16,  chap.   IIL    American  Congre- 


gational Union  of 
New  York  City..    096 


1861,  chap.  641.    Benevolent    charitable,  and 

,«««    1.       ^          missionary  societies 696 

1883,  chap.  854.    Civilservice 447 

lg4,  chap.  410,  8 4.    ClvUservioe I.  448 

1886,  chap.  88.    Benevolent     charitable,    and 

,^^    ,                  missionary  societies 696 

1^  chap.  29.  8 1.    Civilservice 448 

1887,  chap.  464.    Hvll  service 448 

1890,  chap.  497.    Benevolent    charitable,    and 

^ono    ,.      «o.»  .,« missionary  societies 606 

1802.  chap.  687,  8 12.  Benevolent  charitable,  and 

looo    w       ^,     ™-.,.  missionary  societies 096 

1883,  chap.  701.    Wills : 504 

1894,  chap.  717.    Civil  service 448 

1806,  chap.  844.    Civil  service 447 

Beeised  Statutes. 

Vol.  1,  p.  727,  8  46.    Charitable  uses 604 

p.  734,  8 100.    Distribution  upon  faUure 

to  exercise  power 604 

8athed.)p.  2248.    Payment  of  coupons..  642 
Title  8,  chap.  18,  pt  1.  Power  of  associations  to 

make  by-laws 802 

Code  of  Procedure,  I849. 

8186.    Substituted  service  of  process 465 

143.  Meaning  of '^subject  of  the  action^* 468 

144.  Want  of  jurisdiction  cause  for  demurrer  462 
427.    Action  against  corporation 456 

Code  of  Civil  Procedure. 

8 167.    Meaning  of  ''subject  of  the  action" 462 

North  Dakota. 

Constitution. 
Art  1,  8 18.    No  person  shall  be  compelled  to 

witness  against  himself 681 

Compiled  Laws. 

Chap.  71.    Prosecutions  by  Information 624 

8  7280.  Sufficiency  of  indictment .  635 

7288.    Grounds  for  setting  aside  Indictment..  624 

7202.    Grounds  for  demurrer ,to  information.  624 

7812.    Change  of  venue....*. 628 

7462.    Motion  in  arrest 634 

7988.    Witnesses 626 


8  8111. 


Revised  Code. 
Change  of  venue 


624 


Ohio. 

Constitution. 
Art  8, 8  6.    Prohibiting  the  union  of  public 
and  private  capital  or  credit  in 

any  enterprise '...    741 

12, 8  2.   Public   property   exempt    from 

taxation 742 

Statutes. 

April  2,  1890  (87  Ohio  Laws,  149).    Protection 

and  relief 
of  rail- 
road em- 
ployees..   610 

Revised  Statutes. 

Chap.  8,  div.  7,  title.  12.  Condemnation  proceed- 
ings   741 

8  6011.  Right  of  partnership  to  sue 288 

5286.  Disposition  of  exceptions'to  depositions  862 

6288.  Authority  of  attorney  to  bind  his  client  846 

Code,  1853. 
8  810.    Competent  witnesses 840 
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City  of  SAN  DIEGO,  Respt., 

V. 

XINDA  VISTA  IRRIGATION  DISTRICT 

etal.^Appts.  . 

(108  Cal.  189.) 

^Pueblo  lands  of  a  city,  afprieultoral  in 
character^  and  not  used  for  any  municipal 
purpose,  are  not  protected  from  assessment  by 
an  irrlffation  district  within  which  they  lie  by 
a  constituUonai  provision  that  property  beiongr- 
Ingrto  municipal  corporations  **shall  be  exempt 
•from  taxation." 

(July  10, 1885.) 


APPEAL  by  defendants  from  a  iudgment  of 
the  Superior  Court  for  San  Diego  County 
in  favor  of  plaintiff  in  an  action  Drought  to 
quiet  title  to  certain  real  estate  which  defend- 
ant bad  assumed  to  sell  for  nonpayment  of  an 
assessment  for  irrigation  purposes.     Reversed, 

The  facts  are  stated  in  the  Commissoner's 
opinion. 

Messrs.  Gibson  ft  Titns,  for  appellants: 

The  assessment  does  not  fall  within  the  pro- 
hibition of  g  1  of  art.  18  of  the  Constitution, 
which  provides  th^t  property  belonging  to  a 
municipal  corporation  "shall  be  exempt  from 
taxation."  This  is  an  assessment  and  not  a 
tax. 

Bagar  v.  Tolo  County  Supers,  47  Cal.  234; 


NoTB. —itobUity  to  local  assessments  for  benefits^ 
of  propertu  exempt  from  general  taxatUyn. 

I,  Distinction  in  meaning  between   the  phrases 

"^Jocal  assessmenV  and  *"taxation.'^ 
IT.  Distinction  in  application  of  rule  governing  ex- 
emptions, 
111.  Rtde  regarding  property  of  religious  societies, 
charitable  associations^  educational  institu- 
tions, etc. 

a.  Property  of  religious  societies. 

b.  Property  set  asUie  for  cemeteries. 

c.  Property  of  private  educational  institu- 

tions. 

d.  Property  devoted  to  public  charities. 

e.  Pnyperty  owned  by  fraternal  societies, 
TV.  Rule  regarding  public  property. 

V.  Rule  regarding  quasi-public  property. 
VI.  Conclusion. 

I.  Difitinction  in  meaning  between  the  phrasen  *'*local 
assessmenV  and  "toaration." 

Whether  property  exempt  from  taxation  is  or  is 
not  liable  to  local  assessment  depends  larirely  upon 
the  meaning  a  court  will  attach  to  the  terms  *^tax- 
ation"  and  ^'assessment  for  local  improvement." 

Considering  the  question  chronologically,  we 
And  the  tlrst  English  distinction  to  be  when  Lord 
Holt  defined  the  word  **tallagium-"  He  said  it 
"doth  include  all  subsidies,  .  .  .  impositions*  or 
other  burthens  or  charge  put  or  set  upon  any  man 

...  by  the  King  or  his  heirs.'"  2  Coke,  Inst. 
W2.  The  word  ''taxes"  has  the  same  definition. 
It  is  a  burden  imposed  to  raise  a  revenue  for  gov- 
ernmental purposes.  The  English  courts  hold  that 
-''when  taxes  are  generally  mentioned  they  must  be 
understood  parliamentary  taxes,  if  the  subject- 
matter  will  suffer  it,"  and  that  there  are  other  im- 
positions which  are  called  'taxes,  such  as  rates  to 
the  poor  and  assessments  by  commissioners  of 
iiewers,  etc.  This  distinction  that  the  word  **taxe8^ 
when  generally  used  means  parliamentary  taxes 
and  not  assessments  for  local  improvement  has 
"been  universally  diservea  :by  the  English  courts, 
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Brewster  v.  Kidgell  (spelled^  variously  Kldgil, 
KItchel,  Kitohin,  etc.),  Carth.  488. 1  Ld.  Baym.  317, 
5  Mod.  969,  872, 12  Mod.  167. 1  Salk.  198,  2  Salk.  615, 8 
Salk.  340,  Comb.  424;  Palmer  v.  Earith.  U  Mees.  & 
W.  428,  14  L.  J.  Exoh.  N.  8,256;  Perchard  v.  Hey- 
wood,  8  T.  R.  468;  Baker  v.  GreenhiU,  8  Q.  a  148,  2 
Gale  &  D.  486,  6  Jur.  710;  Walker  v.  Andrews,  8 
Mees.  &  W.  312. 

The  distinction  between  the  general  application 
of  the  word  "tax"  and  the  word  "assessment"  as 
applied  to  local  (improvements  was  first  Indicated 
in  the  American  courts  in  Re  New  York,  11  Johns. 
77,  a  case  upon  which  a  multitude  of  decisions  have 
been  based.  In  drawing  the  line  between  taxes 
and  assessments  the  courts  have  branched  out  in 
diverse  courses  which  it  would  be  unprofitable  to 
trace  minutely  here.  After  much  circumlocution 
they  have  become  practically  uniform,  although 
some  states  have  had  to  abandon  their  first  course 
and  take  another,  as  a  critical  examination  of  the 
cases  hereafter  cited  will  show.  All  courts  agree 
at  the  outset  that  the  word  "tax"  means  burden, 
charge,  or  Imposition  put  upon  all  persons  and 
property  alike,  for  public  use,  and  compensated 
for  by  equal  protection  to  all;  while  an  "assess- 
ment," though  in  the  natnre  Of  a  tax,  is  In  the 
mode  of  its  exercise  and  the  effect  thereof  upon 
the  property  of  the  taxpayer,  essentially  different: 
the  nature  of  ;the  Imposition,  whether  a  tax  or  an 
assessment,  is  determined  by  the  manner  of  such 
imposition,  and  not  by  the  name  by  which  it  is 
called. 

The  word  "assessment"  Is  technically  applied, 
not  to  a  burden,  but  to  an  equivalent,  which  is  laid 
for  local  purposes  upon  local  objects,  and  compen- 
sated f 01  to  some  extent  in  local  benefits  and  im- 
provements enhancing  the  value  of  the  property 
assessed.  Furthermore,  "taxes"  are  imposed  upon 
the  person,  while  "assessments"  are  imposed  upon 
the  property.  McGehee  v,  Mathis,  21  Ark.  40; 
Creighton  v.  Manson,  27  Cal.  613;  Emery  v.  San 
Francisco  Gas  Co.  28  Cal.  845;  Taylor  v.  Palmer,  31 
Cal.  240;  Chambers  y.  Satterlee.  40  Cal.  487;  People, 
Doyle,  V.  Austin,  47  Gal.  868;  Hayden  v.  Atlanta,  70 
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Burnett  v.  Sacramento,  12  Cal.  76;  Emery  v. 
San  Franeiaco  Gas  Co.  28  Cal.  845;  Egyptian 
Levee  Co.  v.  Hardin,  27  Mo.  495,  72  Am.  Dec. 
276;  Teatman  v.  Crandall,  11  La.  Ann.  220; 
Wallace  v.  S/ielton,  14  La.  Ann.  503;  Turlock 
Irrig.  Dist.  v.  Williams,  76  Cal  360;  Tregea 
V  (Mcens,  94  Cal.  817;  Hawes,  Jurisdiction,  § 
202;  Elliott.  Roads  &  Streets,  ^  870;  Blooming- 
ton  Cemetery  Asao.  v.  People,  189  111.  16;  Winona 
dt  St.  P.  R.  Co.  V.  Watertown,  1  S.  D.  46. 

This  land  does  not  stand  in  the  sanae  posi- 
tion as  land  held  by  the  city  for  public  pur- 
poses, but  more  in  the  position  that  lands  do 
that  are  owned  by  individuals. 

Ijmiszille  v.  Com.  1  Duv.  295,  85  Am.  Dec. 
624. 

Constitutional  provision  has  no  reference 
whatever  to  local  assessments,  but  only  to  taxes 
levied  by  the  state  for  stale  purposes. ' 

Burnett'y,  Sacramento,  12  Cal.  83;  Emery  v. 
San  Francisco  Gas  Co.  28  Cal.  346;  Sedgw. 
Slat.  &  Const.  L.  p.  426,  and  note;  State,  North 


Missouri  C.  R.  Co.,  v.  Linn  County  Ct.  44  Mo. 
504;  Hassan  v.  Rochester,  67  N.  Y.  580;  Ttoy 
v.  Mutual  Bank,  20  N.  Y.  890;  American 
Transp.  Co.  v.  Buffalo,  20  N.  Y.  888,  note; 
People,  Griffln,  v.  Brooklyn,  4  N.  Y.  419,  55 
Am.  Dec.  266;  Cooley,  Taxn.  p.  650;  Black. 
Tax  Tiiles.  2d  ed.  p.  97,  §  81;  Ames  v.  San 
Diego,  101  Cal.  390;  Essex  County  v.  Salem.  158- 
Mass.  142;  Proprietors  of  South  Gong.  Meeting- 
house V.  Lowell,  1  Met.  538;  Worcester  v.  West- 
on R.  Co.  4  Met,  564;  Pierce  v.  Cambridge^  2 
Cush.  611;  Wayland  v.  Middlesex  County 
Comrs.  4  Gray,  500;  Worcester  Count v  v,  Wor- 
cester, 116  Mass.  193, 17  Am.  Rep.  159;  Boston 
Soc.  of  Redemptorist  Fathers  v.  Boston,  129 
Mass.  178;  Welty,  Assessments,  p.  2. 

In  Missouri  it  is  held  that  property  belong- 
ing to  public  schools  is  liable  for  an  assessment 
for  the  construction  of  sewer,  paving  sidewalks 
and  streets,  etc. 

St.  Louis  Public  Schools  v.  St.  Louis,  26  Mo. 
468. 


Ga.  817;  Palmer  v.  8tumph,  29Ind.  B29;  Goodrich  v. 
Wincheeter  &  D.  Turnp.  Co.  26  Ind.  119:  Judd  v. 
Driver,  1  Kan.  456.  462;  Alexander  v.  BaitimoVe,  6 
Gill,  388.  396,  46  Am.  Dec.  630;  Yasser  v.  George,  47 
Miss.  713;  Reeves  v.  Wood  County,  8  Ohio  St.  333; 
Pray  v.  Northern  Liberties,  31  Pa.  60;  Harvey  v. 
South  Chester,  99  Pa.  M5;  Seals  v.  Providence  Rub- 
ber Co.  11  R.  I.  381,  23  Am.  Rep.  472;  Taylor  v.  Boyd, 
68  Tex.  583:  Allen  v.  Galveston,  51  Tex.  802. 

Some  cases  have  held  that  '^assessments^*  are 
''taxes**  in  the  sense  that  tbcy  are  withm  the  con- 
stitutional provision  requiring  uniformity,  but 
such  cases  usually  Justify  the  assessment  by  holdingr 
that  the  rule  of  uniformity  Is  sufficiently  complied 
with-when  the  assessment  is  uniformly  laid  upon 
the  property  within  a  prescribed  district,  such  as 
the  levee  districts,  or  upon  the  property  uniformly 
benefited:  or  that  the  assessments  are  analoifous  to 
license  fees  for  particular  employments,  tolls,  fer- 
ries, stamp  duties  and  the  like  excepted  by  impli- 
cation from  the  general  provision,  and  thereby 
Justify  the  assessment  as  a  "tax."  People  v. 
Whyler,  41  Cal.  351,  354:  Williams  v.  Corcoran,  46 
Cal.  553:  Smith  v.  FarreUy.  52  Cal.  77;  Lexinflrton  v. 
McQuillan,  9  Dana,  518,  85  Am.  Deo.  159;  Wood- 
brldflre  v.  Detroit,  8  Mich.  274,  294:  Dally  v.  Swope,  47 
Miss.  887;  Yasser  v.  G«orge,  supva;  Smith  v.  Aber- 
deen, 25  Miss.  458. 

Another  line  of  cases  holds  that  ''assessments  for 
local  improvements,"  while  popularly  spoken  of  as 
"tuxes"  are  yet  in  the  nature  of  an  interohanfre  of 
equivalents  between  the  public  and  the  owners  of 
the  property  in  the  locality  benefited  by  the  im- 
provement, and  levied  as  a  charg-e  upon  the  land 
or  property  specifically  benefited  thereby.  In  con- 
sequence of  this  they  hold  that  the  general  pro- 
vision of  the  Constitution  requiring  uniformity  In 
taxation  does  not  apply  to  assessments,  because 
"principles  of  equity  which  exist  independent  of 
any  constitutional  recognition  would  dictate  that 
the  assessment  should  be  made  upon  the  land  of 
each  proprietor  as  nearly  as  practicable  In  propor- 
tion to  the  benefit  received,"  and  that  inasmuch 
as  the  owner  gets  back  the  amount  of  his  assess- 
ment in  benefits  received  by  his  property  he  is  not 
bearing  a  burden  and  Is  not  "taxed"  in  that  sense. 
Hagar  v.  Yolo  County  Supers.  47  Cal.  222,  234;  Hol- 
ley  V.  Orange  County,  106  Cal.  4*iO:  Bridgeport  v. 
New  York  &  N.  H.  R.  Co.  36  Conn.  255,  4  Am.  Rep. 
63:  Hlgglns  v.  Chicago,  18  III.  276:  Peoria  v.  Kidder, 
26  III.  351:  Pleasant  v.  Kost.  29  111.  490:  Chicago  v. 
Lamed,  34  Hi.  203;  Ottawa  v.  Spencer,  40  111.  211;  Mix 
V.  Ross,  57  111.  121;  White  v.  People,  94  Hi.  604:  Craw 
V.  Tolono,  96  111.  255, 263,  36  Am.  Rep.  143;  Kllgour  v. 
Drainage  Comrs.  HI  la  842;  Boos  v.  Springfield, 
85  L.  R.  A. 


113  111.  65;  Sterling  v.  Gait.  117  IlL  11;  Illinois  C.  R. 
Co.  V.  Decatur,  126  III.  92, 1  L.  R.  A.  613;  Stephani  v. 
Catholic  Bishop  of  Chicago,  2  Ul.  App.  249;  Macomb 
V.  Twaddle,  4  111.  App.  254;  Palmer  v.  Stumph,  29 
Ind.  829;  Yeatman  v.  CrandaU,  11  La.  Ann.  2:^;  New 
Orleans  Draining  Co.  11  La.  Ann.  388:  Rooney  v. 
Brown,  21  La.  Ann.  61:  Richardson  v.  Morgan,  16 
La.  Ann.  429:  Brooks  v.  Baltimore.  48  Md.  265:  Wal- 
lace V.  Shelton,  14  La.  Ann.  508;  Gumming  v.  Police 
Jury,  9  La.  Ann.  503:  Crowley  v.  Copley,  2  La.  Ann. 
329:  Municipality  No.  2  v.  White,  9  La.  Ann.  446; 
State,  New  Jersey  R.  &  Transp.  Co..  v.  Newark,  27 
N.  J.  L.  185;  State  v.  Dean.  23  N.  J.  L.  335:  Atlanta 
V.  First  Presby.  Church,  86  G  a.  780. 12  L.  R.  A.  852; 
Re  Opening  of  Casacalvo  &  M.  Streets,  20  La.  Ann. 
497. 

To  Justify  the  procedure  on  the  theory  of  bene- 
fits it  has  been  necessary  to  point  out  that  the 
assessment  was  the  taking  of  private  property  for 
public  use,  for  if  it  were  not  It  would  contravene 
that  section  of  the  Constitution  which  provides 
that  private  property  shall  not  be  taken  for  public 
uses  without  the  owner's  consent,  to  this  extent  it 
has  been  necessary  to  claim  the  assessment  to  be  un- 
der the  taxing  power,  for  the  power  to  make  local 
assessment  cannot  exist  if  there  be  no  other  foun- 
dation for  it  than  the  equalization  of  the  burdens 
with  the  benefits  to  arise  from  local  improvement. 
An  assessment  is  at  least  to  this  extent  a  tax.  Ma- 
con V.  Patty,  57  Miss.  378,  899.  400,  34  Am.  Rep.  4.M; 
Reeves  v.  Wood  County,  8  Ohio  St.  833,  345;  lie  Al- 
bany  Street,  11  Wend.  149.  26  Am.  Dec.  618:  Blood- 
good  V.  Mohawk  &  H.  R.  Co.  18  Wend.  9,  59,  81  Am. 
Dec.  813;  Varick  v.  Smith,  5  Paige,  137,  28  Am.  Dec 
417;  Fairfield  v.  Ratcllffe,  20  Iowa,  396. 

Furthermore  while  the  legislature  has  power  to 
impose  other  taxes  than  burden  taxes  or  revenue 
taxes,  and  while  an  assessment  for  local  im- 
provement is  not  a  burden  tax  or  revenue  tax,  yet 
upon  the  theory  of  equivalents  for  local  improve- 
ment it  is  still  a  tax  within  the  power  of  the  legis- 
lature to  authorize  a  municipality  to  impose.  Rec- 
lamation Dist.  No.  8  V.  Goldman,  61  Cal.  205, 208; 
Emery  v.  San  Francisco  Gas  Co.  28  Cal.  345;  Bridge- 
port V.  New  York  &  N.  H.  R.  Co.  86  Conn.  255,  4 
Am.  Rep.  63;  Sawyer  v.  Alton,  4  111.  127;  Palmer  v. 
Stumph,  29  Ind.  329:  Kalbrler  v.  Leonard,  34  Ind. 
497;  Bdgerton  v.  Huntington  School  Twp.  126  Ind. 
261;  Warren  v.  Henly,  81  Iowa,  81;  Rooney  v. 
Brown.  21  La.  Ann.  51:  Alexander  v.  Baltimore,  5 
Gill,  896.  46  Am.  Dec.  630;  Peterson  v.  Society  for 
Establishing  Useful  Manufactures.  24  N.  J.  L.  385; 
State,  Protestant  Foster  Home  Soc.,  v.  Newark,  85 
N.  J.  L.  157.  10  Am.  Rep.  228;  Williams  v.  Detroit, 
2  Mich,  560;  :(^orthem  Liberties  v.  St.  John*B  Church,. 
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The  same  rule  is  maiDtained  in  Siortx  City 
Y.  Independent  School  Di%t.  65  Iowa,  150.  See 
also  MitcfieUviUe  v.  Board  of  Supers.  64  Iowa, 
554. 

Me»9r9.  William  H.  Fuller,  City  Attorney, 
and  Clarence  I«.  Barber,  for  respondent: 

The  lands  assessed  and  sold  by  appellants 
were  municipal  lands,  situate  within  the  city 
limits,  and  are  exempt  from  taxation  under 
g  1  of  art.  18  of  the  Ck>n8titution. 

People,  Burke,  v.  Badlam,  57  Cal.  600;  Low 
V.  />p«JM,  46  Cal.  549. 

The  words  "exempt  from  taxation"  as  used 
in  the  Constitution  are  not  used  interchange- 
ably with  the  term  "assessments,"  but  are  in- 
tended to  and  do  undoubtedly  reach  out  and 
convey  a  much  broader  meaning,  and  include 
all  kinds  of  assessments 

Anderson,  Law  Diet.  pp.  80,  1006:  Turlock 
Irrig.  Di$t.  v.   Williamn,  76  Cal.  368. 

The  constitutionality  of  the  irrigation  law 
was  and  could  only  be  sustained  upon  the  the- 


ory that  irrinttion  districts  organized  under  the 
law  are  at  least  quasi-public  corporations  in 
the  sense  that  they  are  organized  for  general 
public  good,  with  power  to  assess  such  real 
property  not  exempt  from  taxation  which  is 
situate  within  the  boundaries  of  such  district, 
for  the  purpose  of  raising  sufficient  revenue  to 
secure  water  to  irrigate  the  immense  bodies  of 
arid  lands  in  the  state. 

Turlock  IrHg.  Dist.  v.  Williams,  76  Cal. 
860. 

The  provisions  of  the  irrigation  law  upon 
the  subject  of  taxing  or  assessing  property 
must  be  construed  as  referring  to  and  meaning 
private  property  and  persons,  such  as  are  capa- 
ble of  private  ownership,  and  not  including 
public  property,  and  the  state,  or  any  subordi- 
nate part  of  the  state  government*  such  as 
counties,  towns,  and  municipal  corpora- 
tions. 

People  V.  Doe,  0.  1,03^,  86  Cal.  222:  Re 
Madera  Irrig.  Dist.  Bonds,  92  Cal.  246,  14  L. 


13  Pa.  10*,  107:  Raleigh  v.  Peace.  110  N.  C.  82,  17 
K  R.  A.  330;  Re  WaAhlDgton  Avenue,  08  Pa.  8fi2, 
8  Am.  Rep.  265:  Beals  v.  Providence  Rubber  Co.  11 
R.  L  381, 23  Am.  Rep.  472:  Oranffe  &  A.  R.  Co.  v.  Alex- 
andria, 17  Oratt  176;  Allen  v.  Drew,  44  Yt.  174. 

One  class  of  cases  admitting  that  an  assessment 
for  local  Improvement  is  the  talriDg  of  private 
property  for  public  use  yet  maintains  that  the  tak- 
ing is  only  Justified  by  the  power  of  eminent  do- 
main, which  can  only  t)e  exercised  under  the  Con? 
ptitution  by  making  Just  compensation.  People, 
Griiiin,  V.  Brooklyn.  4  N.  F.  422,  55  Am.  Dec.  9(10: 
Chicago  vj^iirned,  34  111.  208. 

Another  class  maintains  that  while  assessments 
for  local  Improvements  are  made  by  the  taxing 
power  so  long  as  the  assessment  is  an  equivalent  for 
the  benefits,  yet  when  the  benefit  ceases  to  be  an 
eqnivalent  for  the  assessment  it  becomes  pro  tanto 
H  taking  of  his  private  property  for  public  use 
without  just  compensation,  and  therefore  t)ecome8 
uDCODStitutlonal.  It  is  said  that  the  power  of 
taxation  is  not  an  unlimited  power;  it  has  a  limit 
per  ae,  and  one  of  the  familiar  clauses  of  the  Con- 
stitution rejiarding  *'Just  compensation,"  **due 
course  of  law,**  "unreasonable  seizure/*  protection 
in  **the  acquirement  and  possession  of  property," 
etc..  will  restrain  an  unjust  or  unconscionable 
taxing.  The  rule  requiring  "uniformity"  is  not 
violated  by  an  assessment  for  local  improvement, 
because  '''equality,  like  perfection,  when  applied 
to  man  and  his  works,  is  a  relative  term."  and 
when  the  aflsessment  is  spread  over  a  whole  dis- 
trict, or  spread  upon  property  according  to  the 
benefits,  the  constitutional  rule  of  uniformity  is 
Mitisfied.  People,  Griffin,  t.  Brooklyn,  4  N.  Y.  419, 
%  Am.  Dec.  206;  Excelsior  Plantlufr  &  Mfg.  Co.  v. 
Green.  30  La.  Ann.  455;  Williams  v.  Detroit,  2  Mich. 
900,  SOB;  Wood  bridge  v.  Detroit,  8  Mich.  274;  Motz  v. 
Detroit,  18  Mich.  496;  Green  v.  Craft,  28  Miss.  70;  Ma- 
con V.  Patty,  67  Miss.  378,  888,  34  Am.  Rep.  451; 
Garrett  v.  St.  Louis,  25  Mo.  605,  80  Am.  Dec.  475; 
Egyptian  Levee  Oo.  v.  Hardin,  27  Mn.  405,  72  Am. 
Dec.  278;  8t.  Joeeph  v.  Anthony,  30  Mo.  587;  St. 
Joseph  v.  O^Donoghue,  31  Mo.  345:  Neenan  v. 
8mlth.  50  Mo.  685;  St.  Louis,  Seibert,  v.  Allen.  68  Mo. 
44:  Farrar  v.  St.  Louis,  80 Mo.  379;  State,  Chicago,  B. 
&  Q.  R.  Co.,  V.  Kansas,  80  Mo.  84;  Clinton  v.  Henry 
County,  115  Mo.  697;  Hurford  v.  Omaha,  4  Neb.  338; 
Hassett  v.  Walla,  0  Nev.  387;  Canal  Bank  v.  Albany, 
9  Wend.  S44;  Re  Albany  Street,  11  Wend.  151, 25  Am. 
Dec  818:  Troy  v.  Mutual  Bank.  20  N.  T.  800:  Litch- 
field V.  Vernon,  41  N.  Y.  128, 138;  HUl  v.  Higdon,  6 
Ohio  St.  243,  87  Am.  Dec.  289;  Reeves  v.  Wood 
County.  8  Ohio  St.  388;  Foster  v.  Wood  County 
Comes.  9  Ohio  St.  540;  Maloy  v.  Marietta,  11  Ohio  St. 
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636;  Lima  v.  Cemetery  Asso.  42  Ohio  St.  128,  51  Am. 
Rep.  809;  Sharplcss  v.  Philadelphia,  21  Pa.  106,  50 
Am.  Dec.  750;  Schenley  v.  Allegheny,  25  Pa.  128; 
Wray  v.  Pittsburgh,  48  Pa.  365;  Re  Washington 
Avenue,  60  Pa.  352,  8  Am.  Rep.  255;  Re  Pittsburgh. 
138  Pa.  401;  Oil  City  v.  Oil  City  Boiler  Works,  152 
Pa.  348;  Scranton  v.  Jermyn.  156  Pa.  107;  Re  More- 
wood  Avenue,  150  Pa.  20;  Philadelphia  v.  North 
Pennsylvania  R.  Co.  4  Pa.  Dist.  R.  451;  Re  Parker*s 
Estate,  Id.  221;  Roundtree  v.  Galveston,  42 Tex.  613, 
626;  Allen  v.  Drew,  44  Vt.  175;  Johnson  v.  Mil- 
waukee, 40  Wis.  315;  Hale  v.  Kenosha,  29  Wis.  509; 
Bond  V.  Kenosha,  17  Wis.  289;  Weeks  v.  Milwaukee 
10  Wis.  243;  Lumsden  v.  Cross,  Id.  282;  Knowlton  v 
Rock  County  Supers.  9  Wis.  410;  Teegarden  v.  Ra- 
cine, 56  Wis.  545;  Dickson  v.  Racine.  61  Wis.  545; 
Winona  &  St.  P.  R.  Co.  v.  Watertown,  1  8.  D.  46; 
Wright  V.  Boston.  9  Cush.  283;  Boston  v.  Shaw,  1 
Met.  180;  Jones  v.  Boston,  104  Mass.  461;  Sargent  v. 
Tuttle,  67  Conn.  162.  82L.  R.  A.  822. 

The  class  of  cases  which  hold  that  the  power  to 
make  assessments  for  local  Improvements  depends 
upon  the  constitutional  power  of  eminent  domain, 
and  the  class  which  holds  that  it  depends  upon  the 
taxing  power,  reach  the  same  conclusion  for  prac- 
tical purposes,  although  it  is  arrived  at  through  dif- 
ferent courses  of  reasoning.  A  local  assessment  is 
constitutional  and  valid  when  made  with  reference 
to  the  benefit  received.  Munson  v.  Atchafalaya 
Basin  Levee  Dist.  Comrs.  43  La.  Ann.  15. 

The  crystallzation  of  the  thought  expressed  In  all 
the  cases  is  to  the  effect  that  the  word  ''tax"  U  a 
generic  term  comprehending  all,  while  the  word 
"assessment"  for  local  improvement  is  a  specific 
term;  it  is  the  name  of  a  certain  species  of  taxa- 
tion not  of  necessity  Implied  in  the  term  "tax"  or 
"taxation"  when  used  in  regard  to  exemptions. 
This  difference  in  signification  is  well  established 
in  the  legal  language  of  the  several  states;  it  runs 
throughout  the  statutes,  and  as  its  meaning  was 
well  understood  at  the  time  of  the  construction  of 
many  of  the  state  Constitutions,  it  is  therein  so  in- 
tended, and  recognized  and  enforced  by  the  vari- 
ous Judicial  tribunals  of  the  country.  Emery  v. 
San  Francisco  Gas  Co.  28  Cal.  345. 

II.  Distinction  in  applieationof  rule  governing  eX' 
emptions. 

The  Constitution  of  the  United  States,  and 
in  general  the  Constitutions  of  the  different 
states,  make  no  exemption  from  taxation.  Gen- 
erally no  more  is  therein  done  than  to  give  a 
legislature  the  power  to  make  exemptions  in 
the  statutes  relating  to  exemptions.  The  Constitu- 
tions which  provide  for  the  exemption  from  taxa- 
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R  A.  755;  Meridian  v.  Phillips,  65  Miss.  862; 
United  States  v.  Baltinwre  &  0.  R.  Co.  84  U. 
8.  17  Wall.  822,  21  L.  ed.  597. 

There  is  a  manifest  distiDction  between  an 
assessment  for  street  purposes  where  ail  the 
property  fronting  on  the  streets  bears  its  pi'o 
rata  share  of  the  improvements  of  that  particu- 
lar street,  and  an  assessment  levied  is  deter- 
mined by  the  value  of  the  real  property  as- 
sessed; this  is  the  distinction,  and  the  one  made 
between  assessments  and  taxation. 

Winona  dh  St,  P.  R.  Co.  v.  Watertown,  1  8.  D. 
46;  Bloomington  Cemetery  Asso,  v.  People,  189 
111.  16. 

The  sovereignty  never  taxes  itself. 

Cooley,  Taxn.  2d  ed.  p.  72;  Board  of  Im- 
provement V.  TAttle  Rock  School  Dist.  56  Ark. 
854, 16  L.  R  A.  418;  Worcester  County  v.  Wor- 
cester, 116  Mass.  193,  17  Am.  Rep.  159;  At 
lanta  v.  First  Presby.  Church,  86  Ga.  730.  12 
L.  R.  A.  852;  Baltimore  County  Comrs.  v. 
Managers  of  Maryland  Hospital  for  Insane,  62 


Md.  127;  Toledo^.  Board  of  Education ,  4B  Ohio 
St  88;  Edgerton  v.  Huntington  School  Twp. 
126  Ind.  261. 

The  contention  that  an  assessment  is  not  a 
tax,  and  therefore  does  not  fall  within  the  pro- 
hibition of  the  Constitution,  was  decided  ad- 
versely, by  this  court,  in  Lent  v.  Tillson,  72 
Cal.  404. 

Haynes*  C,  filed  the  following  opinion: 
The  city  of  San  Diego  brought  this  action 
against  said  irrigation  district  and  its  directors 
and  officers,  to  quiet  its  title  to  several  parcels 
of  land,  containing  in  all  nearly  8,000  acres. 
The  defendants  answered  the  complaint,  al- 
leging its  organization  under  the  act  of  March 
7,  1887,  'Ho  Provide  for  the  Organization  and 
Government  of  Irrigation  Districts,"  etc. 
(Stat.  1887,  p.  29),  and  the  acts  amendatory 
thereof.  The  district  was  organized  August 
24.  1891,  and  in  1892  it  made  an  assessment 
upon  all  the  lands  in  said  district,  including 


tiOQ  of  certain  property  or  classes  of  property  have 
uDlversally  been  interpreted  to  intend  only  tbe ex- 
emption from  general  taxation,  t.  e.,  burden  taxes, 
or  taxes  for  revenue.  They  are  construed  strictly 
and  deemed  not  to  intend  exemptions  which  are 
not  directly  expressed  or  necessarily  implied.  All 
presumptions  are  against  the  exemption  of  private 
propert}'  being  within  the  exemption  named  and 
in  favor  of  public  property  being  therein.  Exemp- 
tion from  taxtion  is  not  then,  of  necessity,  exemp- 
tion from  ^'assessment'*  for  local  improvement. 
Atlanta  v.  First  Presby.  Church,  86  Oa.  780, 12  L.  R. 
A.  852:  Coulson  v.  Harris,  48  Miss.  728,  787;  State. 
Chicago,  B.  &  Q.  R.  Co.,  v.  Kansas,  89  Mo.  Si;  State, 
Gorum,  v.  Mills,  34  N.  J.  L.  177;  State,  Protestant 
Foster  Home  Soc.,  v.  Newark,  85  N.  J.  L.  157, 10 
Am.  Rep.  228:  People,  Commonwealth  Ins.  Co.,  v. 
Coleman,  121  N.  Y.  542;  Crawford  v.  Burrell  Twp. 
58  Pa.  219;  Wilkinaburg  v.  Home  for  Aged  Women, 
181  Pa.  109,  6  L.  R.  A  581;  West  Wisconsin  R.  Co.  v. 
Trempealeau  County  Supers.  08  U.  S.  598.  28  L.  ed. 
815;  Hale  v.  Kenosha,  29  Wis.  609;  Dalrymple  v.  Mil- 
waukee, 58  Wis.  178;  Weston  v.  Shawano  County 
Supers.  44  Wis.  258;  Yates  v.  Milwaukee,  0$  Wis.  352; 
Cassady  v.  Hamer.  82  Iowa,  859;  Codman  v.  John- 
son. 104  Mass.  491;  Bleeoker  v.  Ballou,  8  Wend.  263; 
Daily  V.  Swope,  47  Miss.  887. 

ni.  Rule  regardtna  property  of  reliaious  societies, 
charitable  avsociationsn  educational  iwstU,utions,etc. 

a.  Proi)erty  of  relioious  societies. 
Recognizing  the  truth  of  the  maxim  that  *'he 
who  feels  tbe  benefit  ought  to  feel  the  burden,'* 
deeming  the  same  to  be  consistent  with  tbe  interests 
and  dictates  of  science  and  religion,  and  maintain- 
ing that  "assessments*'  are  not  taxes  in  the  generic 
use  of  the  word,  the  courts  hold  that  the  property 
of  churches  and  other  religious  institutions  is  not 
exempted  from  local  assessment  by  the  fact  that 
they  are  by  public  policy  or  tbe  statutes  of  tbe 
state  exempt  from  general  taxation.  On  principle 
it  seems  that  such  institutions,  although  not  help- 
ing to  bear  the  burden  of  the  general  administra- 
tion of  governmental  affairs,  yet  ought  to  contrib- 
ute to  the  Improvement  required  for  public  con- 
venience, especlaUy  when  such  improvement  tends 
directly  to  enhance  the  value  of  the  property  Itself. 
Re  New  York,  11  Johns.  77;  Lookwood  v.  St.  Louis, 
24  Mo.  20;  Atlanta  v.  First  Presby.  Church,  86  Ga. 
730, 12  L.  R.  A.  862;  Methodist  Episcopal  Church, 
South  V.  Hinton,  92  Tenn.  168, 19  L.  R.  A.  289;  Illi- 
nois &  M.  Canal  v.  Chicago,  12  HI.  408;  Ottawa  v. 
Free  Church,  20  IlL  428;  Chicago  v.  Baptist  Theo- 
logical Union,  115  HI.  245;  Broadway  Baptist  Church 
V.  McAtee,  8  Bush,  508,  8  Am.  Rep.  480;  Harlem 
Presby.  Church  v.  New  York,  5  Hun,  442. 
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Whether  churches  are  exempt  from  local  assess- 
ment when  exempt  from  general  taxation  depends 
upon  the  construction  of  the  controlling  statute. 
There  is  no  implied  exemption  as  to  them;  if  they 
are  expressly  included  in  an  exemption  from  assess- 
ment for  local  improvement,  or  if  the  charter  un- 
der which  they  exist  places  them  within  the  exemp- 
tion, or  upon  the  theory  that  such  taxes  are  bur- 
dens and  Included  within  the  general  use  of  the 
term  in  the  exemption  clause,  then  they  cannot 
be  held  liable  for  local  improvement.  Lefevre  v. 
Detroit,  2  Mich.  586;  Montreal  v.  Christ  Church 
Cathedral,  M.  L.  R.  5  Q.  &  20.  • 

Without  pretending  that  assessments  are  taxes 
within  the  meaning  of  taxation  for  state  purposes, 
yet  churches  are  often  held  to  be  exempt  from  lo- 
cal assessment  because  of  the  words  used  in  tbe 
Constitution  or  statute.  '^Exemption  from  all  and 
every  .  .  .  city  .  .  .  tax*^  will  certainly  preclude 
the  possibility  of  churches  being  held  liable  for  lo- 
cal assessment.  Erie  v.  First  Universalist Church, 
105  Pa.  278. 

** Actual  places  of  religious  worship,**  or  **used 
exclusively  for  religious  purposes,"  are  clauses 
which  will  or  will  not  bring  within  the  exemp- 
tion the  property  owned  by  religious  societies,  ac- 
cording to  the  use  which  is,  at  the'  time,  being 
made  of  the  property  in  question.  The  property 
itself  is  not  stamped  with  the  quality  of  exemp- 
tion. Vacant  land  or  houses  used  for  tenements 
cannot  he  considered  to  be  within  the  meaning  of 
such  a  clause.  Beatrice  v.  Brethren  Church,  41 
Neb.  868;  Mullen  v.  Erie  County  Comrs.  85  Pa.  288, 
27  Am.  Rep.  660;  Philadelphia  v.  Church  of  St. 
James,  184  Pa.  207;  Re  Broad  Street,  165  Pa.  475: 
Jenkintown  v.  Jenkintown  Baptist  Church,  5  Pa. 
Co.  Ct.  885;  MiUer^s  Appeal,  10  W.  N.  C.  168:  Propri- 
etors of  South  Cong.  Meetinghouse  v.  Lowell,  1 
Met.  588. 

Even  a  parsonaire  is  not  a  '^building  erected  for 
religious  worship,"  within  the  meaning  of  the  ex- 
emption clause.  Methodist  Episcopal  Church  v. 
Ellis,  88  Ind.  5. 

Furthermore,  where  the  only  means  provided 
for  local  assessment  was  upon  the  valuation  found 
from  the  '*tax  duplicate,**  it  was  impossible  to 
make  a  valid  local  assessment  upon  church  prop- 
erty wblch  was  exempt  from  taxation,  and  In  con- 
sequence thereof  no  "tax  duplicate**  was  in  exist- 
ence. First  Presby.  Church  v.  Ft.  Wayne,  86  Ind. 
888, 10  Am.  Rep.  85. 

b.  Property  set  aside  for  cemetei'ies. 

In  determining  whether  land  used  or  Intended  to 
be  used  for  burial  purposes  is  or  Is  not  exempt 
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those  of  the  plaintiff,  described  in  the  com- 
plaint, and,  plaintiff  haWng  failed  to  pay  the 
assessment  so  made  upon  its  said  lands,  the 
same  were  sold,  on  February  28,  1828.  to 
the  said  irrigation  district.  These  lands  .were 
described  in  the  complaint  as  pueblo  lands  of 
the  said  city;  and  the  answer  alleged  "that  said 
real  property,  consisting  of  lands  owned  by 
said  plaintiff,  was  acquired  by  it  as  pueblo 
lands,  and  held  as  such  until  the  sale  thereof, 
as  hereinafter  stated,  and  that  said  lands  now 
are,  and  at  all  the  times  herein  referred  to 
were,  dry,  vacant,  unoccupied,  and  unculti- 
vated agricultural  lands,  susceptible  to  cul- 
tivation by  irrigation,  and  would  be  largely 
benefited  by  irrigation;  that  they  could  not  and 
cannot  be  profitably  cultivated  without  irriga- 
tion, and  are  practically  valueless  for  any  otfaer 
uses  than  agricultural  and  horticultural." 
Plaintiff  demurred  to  defendants'  answer. 
The  demurrer  was  sustained,  and,  defendants 


declining  to  amend,  judgment  went  against 
them,  and  they  appeal  therefrom. 

The  question  to  be  determined  is  whether 
such  lands  as  are  described  above,  situated 
within  an  irrigation  district,  are  exempt  from 
assessment  by  such  district,  because  they  are 
owned  and  held  by  a  municipal  corporation. 
Respondent  contends  that  said  assessment  is  a 
tax,  and  that  these  lands  are  exempt  from  tax- 
ation, under  §  1  of  art.  13  of  the  Constitution, 
which  reads  as  follows:  '*A11  property  in  the 
state,  not  exempt  under  the  laws  of  the  United 
States,  shall  be  taxed  in  proportion  to  its  value, 
to  be  ascertained  as  provided  by  law.  The 
word  'property,'  as  used  in  this  article  and  sec- 
tion, is  hereby  declared  to  include  moneys, 
credits,  bonds,  stocks,  dues,  franchises,  and  all 
other  matters  and  things,  real,  personal  and 
mixed,  capable  of  private  ownership;  provided, 
that  growing  crops,  property  used  exclusively 
for  public  schools,  and  such  as  may  belong  to 


from  assemmeat  for  local  improvement  several  Im- 
portant  questions  present  tbemselves  which  must 
be  disposed  of  separately.  There  Is  no  fundament- 
al reason  why  such  lands  may  not  be  held  liable 
to  contribute  to  local  improvements.  It  Is  held 
that  where  portions  ot  land  are  alleged  to  be  set 
aside  for  use  as  burial  frround  at  some  time  In  the 
remote  future  the  same  is  liable  to  local  assess- 
ment, because  it  is  not  impossible  to  sell  the  same 
to  enforce  such  aasessment;  and  further,  that  such 
land  is  not  within  the  meaning  of  a  clause  exempt- 
inir  lands  **actually  used  for  burial  purposes." 
Graveyards  are  in  the  same  categrory  with  cburches, 
and  the  same  reasoning'  will  apply  to  them.  If 
they  are  not  expressly  exempted,  and  no  barrier  of 
public  policy  has  been  interposed,  and  no  inability 
to  satisfy  the  assessment  exists,  such  lands  are  lia- 
ble to  local  assessment  for  a  public  improvement 
which  will  benefit  the  property  itself.  Blooming- 
ton  Cemetery  Asso.  v.  People,  ISO  111.  16:  Peopie^ 
Uuck,  V.  Graoeland  Cemetery  Co.  86  lU.  2:16;  Balti- 
more  V.  Proprietors  of  Green  Mount  Cemetery t 
7Md.  517:  Dolan  v.  Baltimore,  4  Gill.  394;  Buffalo 
City  Cemetery  v.  Buffalo,  46  K.  7.  606;  Ohve  Ceme- 
tery Co.  V.  Philadelphia,  98  Pa.  129, 39  Am.  Rep.  782: 
New  Castle  City  v.  Stone  Church  Graveyard,  172 
Pa.  86:  Beltzhoover  v.  Beltzhoover,  178  Pa.  218;  Pro- 
prietors of  Swan  Point  Cemetery  v.  Tripp,  14  K.  I. 
199;  Lima  v.  Cemetery  Asso.  42  Ohio  St.  128,  51  Am. 
Rep.  809;  State,  Oakland  Cemetery  Asso.,  v.  St.  Paul. 
36  Minn.  8». 

Where  the  land  unoccupied  by  graves  is  not  an 
unreasonable  quantity  when  taken  into  considera- 
tion with'the number  of  inhabitants  of  the  city  or 
country  contributing  thereto,  the  courts  will  not 
sustain  an  assessment  thereon.  This  is  more  espe- 
cfally  true  where  the  land  is  entirely  occupied  by 
graves,  and  no  funds  exist  from  which  the  assess- 
ment may  be  paid,  and  no  provision  is  made  for 
satisfying  such  assessment  without  desecrating  the 
graves  and  subjecting  the  purchaser  to  punishment 
under  the  penal  statutes  of  the  state.  Mount  Au- 
burn Cemetery  v.  Cambridge,  ISO  Mass.  12, 4  L.  R.  A. 
836;  Louisville  v.  Nevln,  10  Bush,  649, 19  Am.  Rep.  78; 
Colston  v.  Eastern  Cemetery  Co.  12  Ky.  L.  Rep.  763; 
State,  Oakland  Cemetery  Asso.,  v.  St.  Paul,  supra; 
Barry  v.  Wesleyan  Cemetery  Asso.  10  Mo.  App.  687: 
State,  Hoboken,  v.  North  Bergen,  48  N.  J.  L.  146; 
Buffalo  Cemetery  Asso.  v.  Buffalo,  48  Hun,  127; 
People  V.  Doe,  G.  1,034,  36  Cal.  222. 

c  Property  of  private  educational  instilutiona. 

It  may  be  the  policy  of  the  law  to  encourage  ed- 
ucation by  exempting  from  general  taxation  prop- 
erty owned  and  used  by  educational  institutions; 
a5  L.  R.  A. 


but  Inasmuch  as  a  provision  of  law  exempting^ 
them  from  **  taxation"  does  not  of  necessity  exempt 
them  from  '^assessment"  for  local  improvement* 
no  fundamental  reason  exists  why  they  should  not 
contribute  to  an  improvement  which  enhances 
their  value  and  is  not  a  burden  upon  them  l)ecause 
of  the  benefits  they  acquire.  Harvard  College  v. 
Boston,  104  Mass.  470:  Worcester  Agri.  Soc.  v.  Wor- 
cester, 116  Mass.  189:  State  v.  Robertson.  24  N.  J.  L. 
604;  Chegaray  v.  Jenkins,  3  Sandf.  409:  Thiel  Col- 
lege V.  Mercer  County,  101  Pa.  580;  Donoh ugh ^s  Ap- 
peal, 86  Pa.  806;  Re  College  Street,  8  R.  I.  474:  Marks 
V.  Purdue  University,  87  Ind.  165;  Sioux  City  v.  In- 
dependent School  Dist.  65  Iowa,  160;  Paterson  v. 
Society  for  Establishing  Useful  Manufactures,  24 
N.  J.  L.  385. 

Exemption  clauses  specifying  *'all  buildings  used 
exclusively  for  soientlflc,  literary,  or  benefit  bo> 
deties,  together  with  the  land  actually  occupied  by 
such  Institution  not  leased  or  otherwise  used  with 
a  view  to  profit,"  or  *'all  lots  of  ground  set  apart 
for  school  purposes,  academies,  and  colleges,  with 
the  buildings  thereon  occupied  for  those  purposes, 
and  all  lands,  the  property  of,  or  granted  lor  the 
use  of,  such  academy  or  seminary  of  learning,"  will 
exempt  such  property  when  occupied  and  devoted 
to  such  uses,  but  not  when  rented  Tor  a  profit  or 
used  as  a  dwelling  by  a  professor  of  such  institu- 
tion. Gerke  v.  Purceli,  26  Ohio  St.  229;  Cincinnati 
College  v.  State,  19  Ohio,  110;  Armstrong  v.  Athens 
County,  10  Ohio.  286;  Kendrick  v.  Farquhar,  8  Ohio, 
180, 197;  Pittsburgh  v.  Mercantile  Library  Hall  Co. 
3  Pa.  Co.  Ct.  519;  Pierce  v.  Cambridge,  2  Cush.  611. 

It  has  been  urged  that  when  the  land  of  an  edu- 
cational institution  has  been  ''forever"  exempted 
that  to  hold  such  land  liable  at  any  time  thereafter 
is  to  impair  the  obligation  of  a  contract,  but  it  is 
held  that  the  covenant  for  such  an  exemption  does 
not  run  with  the  land  but  is  a  privilege  which  ex- 
tends to  the  corporation  or  other  person.  Arm- 
strong v.  Athens  County,  supra;  Matheny  v.  Gol- 
den, 5  Ohio  St.  861. 

Again,  it  has  been  held  that  such  an  exemption 
was  terminated  by  the  subsequent  adoption  of  a 
Constitution  and  general  laws  which  terminated 
the  resolution  of  the  assembly  which  granted  the 
original  exemption  from  taxation  or  assessment. 
Brewster  v.  Hough,  10  N.  H.  138. 

Public  schools  are  public  institutions  and  proper- 
ty devoted  thereto  Is  public  property  and  will  be 
considered  below. 

d.  Property  devoted  to  public  charitie^i. 

Public  charities  are  in  general  favored  by  the  ad- 
ministrative laws  of  the  government,  but  the  word 
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the  United  States,  tbis  state,  or  to  any  county 
or  municipal  corporation  within  this  state,  shall 
be  exempt  from  taxation.  .  .  ."  Section  3607 
of  the  Political  Code  repeats  the  above  exemp- 
tion; but  we  are  not  referred  to  any  other  stat- 
utory provision  exempting  property  from  tax- 
ation. But  the  assessment  to  satisfy  which  the 
lands  in  question  were  sold  is  not  a  tax  within 
the  meaning  of  said  provision  of  the  Constitu- 
tion. The  act  under  which  the  Linda  Vista 
District  was  organized  authorizes  the  forma- 
tion of  districts  where  the  lands  of  the  differ- 
ent owners  are  "susceptible  of  one  mode  of 
irrigation  from  a  common  source,  and  by  the 
same  system  of  works."  The  district,  when 
formed,  is  a  local  organization,  to  secure  a 
local  benefit,  to  be  derived  from  the  irrigation 
of  lands  from  the  same  source  of  water  supply, 
and  by  the  same  system  of  works.  It  is  there- 
fore a  charge  upon  lands  benefited,  or  capable 
of  being  benefited,  by  a  single  local  work  or 
improvement,  and  from  whicti  the  state,  or  the 


public  at  large,  derives  no  direct  benefit,  but 
only  that  reflex  benefit  which  all  local  im- 
provements confer.  In  Taylor  v.  Palmer,  31 
Cal.  241,  255,  the  court  defined  the  term  "as- 
sessment," as  distinguished  from  "taxation," 
thus:  "It  is  not  a  power  to  tax  all  the  prop- 
erty within  the  corporation  for  general  pur- 
poses, but  a  power  to  lax  specific  property  for 
a  specific  purpose.  It  is  not  a  power  to  tax 
property  generally,  founded  upon  the  benefits 
supposed  to  be  derived  from  the  organization 
of  a  government  for  tbe  protection  of  life,  lib- 
erty, and  propertT,  but  a  power  to  tax  specific 
property  foundecf  upon  the  benefits  supposed 
to  be  derived  by  the  property  itself  from  the 
expenditure  of  the  tax  in  its  immediate  vicin- 
ity." In  Emery  v.  San  Francisco  Oas  Co.  28 
Cttl.  846,  867,  the  court  spoke  of  *'the  long  and 
well  estnbllsbed  meaning  of  the  words  Haxes' 
and  'assessments,*  as  used  in  the  statutes  and 
ordinary  language  of  the  several  states,  to  in- 
dicate different  classes  of  public  burdens, — the 


**taxatlon^*  used  generally  does  not  Include 
ment  for  local  improvement,  and  a  statute  firrant- 
iDflT  an  exemption  must  be  strictly  construed. 
Therefore,  to  be  exempt  from  local  assessment  for 
improvements  on  the  basis  of  benefits  the  intent  of 
the.leg-lslature  to  exempt  them  therefrom  must  be 
shown.  Courts  in  oonstruini?  statutes  cannot  con- 
sider whether  it  is  "*  policy  or  Impolicy,"  but  must 
consider  whether  the  legislature  bas  or  bas  not 
given  the  municipality  power  to  hold  the  property 
in  question  for  the  proposed  improvements.  State. 
Protestant  Foster  Home  Soc,  v.  Newark,  36  N.  J.  L. 
478;  State,  Protestant  Poster  Home  Soc,  v.  New- 
ark. 35  N.  J.  L.  157, 10  Am.  Rep.  fSB:  Boston  Soc.  of 
Redemptorist  Fathers  v.  Boston.  129  Mass.  178;  Bos- 
ton Seamen '8  Friend  Soc.  v.  Boston,  and  Children's 
Mission  v.  Boston.  116  Mass.  181;  Kllgus  v.  Orphan- 
age of  Good  Shepherd,  94  Ky.  489;  Zable  v.  Louis- 
ville Baptist  Orphans:  Home,  92  K}\  89. 18  L.  R.  A. 
668;  Sheeban  v.  Good  Samaritan  Hospital,  60  Mo. 
155.  11  Am.  Rep.  41^;  Lafayette  v.  Male  Orphan 
Asylum,  4  La.  Ann.  1;  Roosevelt  Hospital  v.  New 
York,  84  N.  Y.  108;  Dyker  Meadow  Land  &  I.  Co.  v. 
Cook,  3  App.  Dlv.  164;  Philadelphia  v.  Pennsylvania 
Hospital,  148  Pa.  867;  Martin  v.  Charleston,  13  Rich. 
Eq.oO. 

On  the  same  principle  that  other  institutions  ben- 
eficial to  the  public  are  sometimes  exempted  from 
taxation  and  assessment,  as  above  stated,  the  ex- 
emption of  a  charitable  Institution  sometimes  de- 
pends upon  the  "actual  use  "  of  the  property  at  the 
time  the  assessment  is  made.  Erie  City  v.  Y.  M.  C. 
Asso.  151  Pa.  168;  Philadelphia  v.  Ladies  United  Aid 
Soc.  164  Pa.  12;  Pittsburgh  v.  Home  of  The  Friend- 
less, 3  Pa.  Co.  Ct.  390;  Methodist  Episcopal  Churo. 
South  V.  Hinton,  92  Tenn.  188. 19  L.  R.  A.  289. 

e.  Property  owned  bu fraternal  societies. 

Land  owned  by  fraternal  societies  is  not  specially 
favored  as  being  particularly  useful  to  the  general 
public,  but  Is  considered  as  private  propert}\and  a 
masonic  hall  has  been  held  to  be  not  exempt  from 
local  assessment,  rndianapolis  v.  Grand  Lodge  of 
Indiana,  25  Ind.  518. 

IV.  Rule  regarding  vuhlic  property. 

The  power  to  assess  the  property  of  the  state  does 
not  exist  in  tbe  absence  of  a  statute  conferring  it. 
Therefore,  where  no  such  statute  exists,  as  in  Iowa, 
a  public  square,  public  buildings,  or  public  parks 
will  be  exempt  from  liability  to  assessment  for 
public  improvement.  Polk  County  Sav.  Bank  v. 
State,  69  Iowa,  24;  Mltchellvllle  v.  Board  of  Supers. 
64  Iowa,  541. 
35  L.  R.  A. 


But  when  the  statute  grants  to  a  municipal  cor- 
poration power  to  assess  state  property  no  reason 
then  exists  why  a  court-house,  a  public  square,  or 
other  public  property  may  not  be  assessed  for  local 
improvement  on  the  theory  of  benefits  derived 
ftom  the  Improvement.  McLean  County  v.  Bloom- 
ington,  106  111.  209;  Adams  County  v.  Quincy,  130 
Hi.  566,  6  L.  R.  A.  165;  Re  Mount  Vernon,  147  lU. 
369.  28  L.  R.  A.  807;  Craw  v.  Toiono,  96  111.  265,  86  Am. 
Rep.  143;  Taylor  v.  People,  66  111.  322;  Scammon  v. 
Chicago,  42  Hi.  192;  Higgins  v.  Chicago,  18  111.  276; 
Illinois  &  M.  Canal  v.  Cbicago,  12  111.  406. 

But  a  statute  conferring  power  as  to  state  prop- 
erty may  not  do  so  as  to  United  States  property,  e. 
fir.,  postofflce  grounds.    Fagan  v.  Chicago,  84  111.  227. 

It  bas  been  maintained  that  because  a  city  had 
not,  under  its  charter,  power  to  sell  city  lots,  those 
lots  could  not  be  held  liable  to  special  taxation  to 
improve  city  streets.  Leavenworth  v.  Laing,  6 
Kan.  274;  Paine  v.  Spratley,  5  Kan.  526.  Compare 
Lowe  v.  Howard  County  Comrs.  94  Ind.  563. 

But,  on  the  contrary,  it  is  elsewhere  said  that  the 
power  to  assess  may  be  exercised  witbout  power  to 
sell,  and  that  the  fact  that  property  cannot  be  sold 
is  not  material,  because  the  tax  may  be  paid  out  of 
the  public  treasury,  and  mandamus  is  a  competent 
writ  to  compel  the  assessment  of  a  tax  for  that 
purpose  when  no  ordinary  remedy  of  law  is  com- 
petent to  enforce  the  assessment.  Paine  v.  Sprat- 
ley,  mpi^n;  McLean  County  v.  Bloomington.  106  111. 
209:  People  v.  Clarke  County  Supers.  60  111.  213; 
Pbiladelphia  v.  North  Pennsylvania  R.  Co.  4  Pa 
Dist.  R.  451;  Be  Opening  of  Berks  Street,  12  W.  N. 
C.  10;  Be  Howard  Street.  142  Pa.  601. 

Furthermore,  It  is  said  that  "  it  may  be  assumed 
that  the  state  will  provide  means  for  the  liquida- 
tion of  assessments  Imposed  by  virtue  of  laws  en- 
acted by  its  legislature,  and  that,  as  has  been  fre- 
quently done  heretofore,  appropriations  will  be 
made  for  that  purpose."  Hassan  v.  Rochester,  67 
N.  Y.  628. 

Conversely,  the  power  to  sell  for  taxes  is  not  the 
power  to  sell  for  assessments  for  benefits.  Sharp 
V.  Speir,  4  Hill,  76. 

Courts  are  generally  unwilling  to  hold  that  a 
state  may  be  taxed  by  one  of  its  own  political  sub- 
divisions; and  for  this  reason  it  has  universally 
been  maintained  that  public  property  is  impliedly 
exempt  from  assessment  for  local  improvements, 
even  on  the  theory  of  benefits,  and  in  order  to  sus- 
tain a  local  assessment  upon  public  property  tbe 
intent  of  the  legislature  to  empower  a  municipality 
to  make  such  an  assessment  must  be  clearly  made 
to  appear.  Worcester  County  v.  Worcester,  116 
Mass.  198,  17  Am.  Rep.  159;  Big  Rapids  v.  Mecosta 
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one  imposed  for  general  revenue  for  the  pur- 
poses of  the  ordinary  expenses  of  the  state, 
county,  and  town  government,  and  the  other  to 
raise  a  special  fund  to  defray  the  expenses 
of  public  Improvements,  mainly  locally  bene- 
ficial.'' See  also  People,  Doyle,  v.  Atistt?i,  47 
Cal.  853.  358.  It  cannot  be  doubted,  in  view 
•of  the  well-recognized  distinction  between  a 
tax  and  an  assessment,  not  only  in  common 
parlance,  but  in  repeated  decisions  of  this 
court  prior  to  the  adoption  of  the  Constitution 
of  1879,  that  if  it  had  been  intended  to  restrict 
the  power  of  the  legislature  in  regard  to  assess- 
ments for  local  purposes,  or  that  the  proviso 
contained  in  §  1  of  art.  13  should  extend 
to  assessments  as  well  as  taxation,  apt  words 
to  express  such  intention  would  have  been 
used.  If  this  be  true,  it  follows  that  there  is 
at  least  no  express  exemption  of  any  property 
from  local  assessments,  while  the  act  under 
which  said  irrigation  district  was  organized 
provides  for  an  annual  assessment  upop  the 


real  property  of  the  district:  ''and  all  the  real 
property  in  the  district  shall  be  and  remain 
liable  to  be  assessed  for  such  payments,  as 
hereinafter  provided."  Stat.  1887,  p.  87,  §  17. 
In  Cooley,  Taxn.  2d  ed.  p.  658,  in  speak- 
ing of  property  subject  to  assessment,  the 
learned  author  says:  "It  has  been  shown  in 
another  place,  that  while  these  local  as- 
sessments are  laid  under  a  taxing  power,  they 
are  not  taxes  in  the  ordinary  understanding  of 
that  term,  and  that,  consequently,  the  usual 
exemptions  from  taxation  will  not  preclude 
the  property  exempted  being  subjected  to 
them."  And,  at  page  653,  the  same  author 
adds:  "Even  public  property  is  often  sub- 
jected to  these  special  assessments;  there  being 
no  more  reason  to  excuse  the  public  from 
paying  for  such  benefits  than  there  would 
be  to  excuse  from  payment  when  prop- 
erty is  taken  under  the  eminent  domain." 
In  Hcusan  v.  Rochester,  67  N.  Y.  528,  the 
state  owned  lands  on  Oak  street,  and  it  was 


County  Supers.  99  Mich.  3R1:  United  States  v.  Balti- 
more  &  O.  R.  Co.  84  U.  S.  17  Wall.  OS,  21  L.  ed.  597. 

The  construction  of  the  exemption  laws  regard- 
Ing  public  property  will  in  the  main  be  construed 
like  exemptions  respecting  other  property.  City 
lots  may  be  expressly  exempted  by  statute.  Merid- 
ian V.  Phillips.  65  Miss.  962. 

It  may  be  liable  accordintr  to  the  construction 
(Michener  v.  Pbiladelphia,  118  Pa.  586),  or  it  may  be 
exempt  because  of  the  construction,  as,  for  ex- 
ample, a  public  common  was  beld  to  be  exempt 
from  local  assessment  because  it  was  a  lot  not 
owned  by  a  '^person  or  persons"  within  the  express 
provisions  of  the  leerisiature  for  assessing:  lots  that 
fronted  upon  the  Improvement.  McOonigle  v.  «A1- 
leirhen J,  44  Pa.  118, 121. 

Assessments  on  property  devoted  to  the  use  of 
public  schools  are  iroverned  by  the  same  rules  that 
control  in  revard  to' other  public  property;  where 
no  remedy  is  irlven  for  the  nonpayment  of  such 
assessment  school  property  is  held  to  be  not  as- 
sessable for  local  improvements.  Board  of  Im- 
provement v.  Little  Rock  School  Dist.  66  Ark.  B54, 
16  L.  R.  A.  418;  Poock  v.  Ely.  4  Ohio  C.  C.  41:  Toledo 
V.  Board  of  Education,  48  Ohio  St.  83;  Board  of 
Education  v.  Toledo,  Id.  87. 

Like  in  other  cases  of  exemption,  it  is  often  re- 
quired that  school  property  should  be  in  use  for 
that  purpose;  when  it  is  liable  it  is  upon  the  theory 
of  benefits  received,  and  when  exempt  it  is  so  be- 
cause a  strict  interpretation  of  the  statute  will  oot 
permit  the  assessment.  People,  Little,  v.  Trustees 
of  Schools,  118  111.  62;  Toledo  v.  Board  of  Educa- 
tion, mtfrra. 

The  fact  that  school  property  is  exempt  from 
taxation  does  not  of  Itselt  exempt  the  property 
from  assessment  because  of  the  distinction  herein- 
before pointed  out.  Board  of  Improvement  v. 
Little  Rock  School  Dist.  supra. 

And  where  public  school  property  is  held  liable 
to  local  assessment  the  arf^ument  that  it  is  taxlngr 
all  the  property  within  the  district  and  therefore 
fllefral  has  no  force.  St  Louis  Public  Schools  v. 
St.  Louis,  28  Mo.  468. 

The  principle  underlying  all  the  cases  In  regard 
to  the  exemption  of  public  property  is  that  while 
the  exemption  from  liability  to  assessment  for 
pnblic  Improvement  will  be  implied,  such  implica- 
tion will  only  arise  when  the  property  is  actually 
appropriated  to  public  use.  When  it  Is  not  in  pub- 
lic use.  and  eflpeclally  when  it  is  the  source  of  an  in  - 
•come  to  private  personst  there  is  no  exemption 
The  presumption  of  exemption  arising,  it  follows 
ifaatthellabllity  must  be  shown  by  the  party  as- 
serting It.    Basex  County  v.  Salem,  158  Mass.  141: 

35  L.  R.  A. 


Proprietors  of  South  Cong.  Meetinghouse  v. 
Lowell,  1  Met.  538;  Worcester  v.  Western  R.  Corp. 
4  Met.  664;  Louisville  v.  Com.  1  Duv.  285.  85  Am. 
Dec.  624;  and  the  initial  case  of  San  Dikgo  v.  LiNnA 

VlBTA  IRBIOATION  DISTRICT. 

V.  Rule  regardtno  qtiasUvuWc  property. 

Property  belonging  to  quasi- public  corporations, 
such  as  railway  and  other  transportation  com- 
panies, is  controlled  by  substantially  the  same  rules 
governing  other  cases  of  assessments  for  local  im- 
provements. There  is  generally  no  constitutional 
or  statutory  exemption  of  the  property  of  railway 
or  like  quasi-public  corporations  from  assessment 
for  local  improvement  when  based  u  poo  the  benefits 
derived  therefrom.  The  power  to  assess  them  when 
they  are  so  benefited  exists  In  the  legislature  and 
does  or  does  not  exist  in  the  municipality  accord- 
ing to  whether  it  has  been  so  conferred  by  the 
legislative  authority.  Taxation  is  the  rule  and 
exemption  is  the  exception.  '* Assessment,"  as 
hereinbefore  shown,  is  not  of  necessity  ''taxation,* 
and  an  exemption  from  taxation  does  not  of 
necessity  mean  exemption  from  assesbment.  That 
an  exemption  from  an  assessment  exists  must  be 
established  by  the  party  asserting  it.  Orange  &  A 
R.  Co.  V.  Alexandria,  17  Gratt.  176:  Dunileth  &  D. 
Bridge  Co.  v.  Dubuque,  82  Iowa.  427;  State,  New 
Jersey  R.  &  Transp.  Co.,  v.  Newark,  27  N.  J.  L.  185; 
Chicago  &  N.  W.  R.  Co.  v.  People,  Seip,  120  III.  104; 
St.  Paul  V.  St.  Paul  &  8.  C  R.  Co.  23  Minn.  469;  First 
Div.  of  St.  Paul  &  P.  R.  Co.  v.  St.  Paul,  21  Minn. 
526;  Southern  R.  Co.  v.  Jackson,  38  Miss.  334; 
Sweaney  v.  Kansas  City  R.  Co.  54  Mo.  App.  265; 
State,  Pacific  R.  Co.,  v.  Dulle,  48  Mo.  282;  State. 
Chicago,  B.  &  Q.  R.  Co..  v.  Kansas,  89  Mo.  34;  Farrar 
v.  St.  Louis,  80  Mo.  379;  Philadelphia,  W.  &  B.  R. 
Co.  V.  Bayless,  2  Gill,  865. 

The  essential  feature  of  the  assessment  for  local 
mprovementupon  railroad  or  other  quasi-public 
corporation  property,  is  that  it  shall  be  based  upon 
the  benefits  which  such  property  derives  from  the 
contemplated  improvement.  New  Haven  v.  Fair 
Haven  &  W.  R.  Co.  38  Conn.  422.  9  Am.  Rep.  399. 

The  roadway  consisting  of  ^^rails,  sleepers,  ties, 
spikes."  etc.,  has  been  held  liable  when  benefited. 
Ibid, 

And  even  the  railway  right  of  way  when  bene- 
fited, but  not  when  no  benefit  is  derived  from  the 
assessment;  for  it  is  only  upon  the  theory  of  equiv- 
alents that  the  levy  can  be  Justified.  Payne  v« 
South  Springfield,  161  111.  285;  Chicago,  a  I.  &  P.  R* 
Co.  V.  Moline,  158  111.  64:  Illinois  C.  R.  Co.  v.  Mat- 
toon,  141  III.  32;  Illinois  C.  R.  Co.  v.  Decatur,  154111. 
178;  Chicago  &  A.  R.  Co.  v.  Joliet,  168  IlL  640;  Rich 
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held  that  an  assessment  for  the  ImprovemeDt 
of  the  street  which  omitted  said  state  lands 
was  invalid.  Among  the  exemptions  from 
taxation,  under  the  statutes  of  that  state, 
were  enumerated  '*  all  lands  belonging  to  the 
state  or  the  United  States.*'  The  court  said: 
"The  exemption  thus  stated  evidently  re- 
lates to  general  county  and  state  taxes,  and 
has  no  reference  to  assessments  for  improve- 
ments made  under  special  laws  and  of  a  local 
character;"  citing  Troy  v.  Mutual  Bank,  20 
N.  Y.  890.  and  People,  Oriffin,  v.  Brooklyn,  4 
N.  Y.  419, 55  Am.  Dec.  266.  The  court  far- 
ther said:  '*  The  collection  and  enforcement 
of  assessments  made  for  local  improvements 
has  never  been  the  subject  of  general  regula- 
tion by  statute*  and  there  is  no  provision  which 
exempts  the  property  of  the  stale  from  liability 
for  such  assessments.  Not  being  excepted  by 
the  statute  law  of  the  state,  it  is  left  for  the 
legislature,  which  is  vested  with  ample  power 
for  that  purpose,  to  make  such  enactments  on 
the  subject  as  may  he  considered  needful  and 
proper/' 


Respondent  suggests  that  to  give  the  Wright 
act,  under  which  the  Linda  Vista  District  waa 
organized,  the  literal  interpretation  contended 
for  by  appellants,  would  make  state  and 
United  States  lands,  if  there  were  such  in  the 
district,  liable  to  assessment,  and  authorize  the 
sale  of  them  if  the  assessment  should  not  be 
paid.  To  this  it  may  be  replied  that  as  to  state 
lands,  it  is  undoubtedly  within  the  power  of  the 
legislature  to  subject  them  to  any  just  liability 
of  the  character  in  question;  but  the  legislature 
has  no  such  power  over  the  public  lands  of 
the  United  States. 

It  is  also  said  that  *'the  city  of  San  Diego- 
is  not  engaged,  nor  can  it  engage,  in  an  agri- 
cultural enterprise."  Under sulxli vision  50  of 
§  1  of  its  charter  (Stat.  1889,  p.  656),  the  city  is 
empowered  to  provide  for  the  sale  and  con- 
veyance, or  lease,  of  all  its  lands  not  dedi- 
cated and  reserved  to  public  use.  The  de- 
murrer admits  that  the  lands  in  question  are 
pueblo  lands,  agricultural  in  character,  and 
not  used  for  any  municipal  purpose.  They 
may  be  sold,  and  the  proceeds  paid  into  the 


V.  Chicago.  IfiS  lU.  18;  Illinois  C.  K.  Co.  v.  East  Lake 
FoTK  Special  Drainage  Dist  Comrs.  129  III.  417; 
Bridgeport  v.  New  York  &  N.  H.  R.  Co.  86  Conn. 
256,  i  Am.  Rep.  68;  State,  New  Jersey  Midland  R. 
Co.,  V.  Jersey  City,  42  N.  J.  L.  97;  Philadelphia  v. 
PhUadelphia,  W.  &  B.  U.  Co.  8B  Pa.  41;  Chicago,  M. 
&  St.  P.  H.  Co.  v.  Milwaukee,  89  Wis.  6U6, 28  L.  R.  A. 
249;  Oshkosb  City  R.  Co.  v.  Winnebago  County,  89 
Wis.  496. 

Where  it  is  impossible  to  l>eDeflt  the  roadb^  or 
right  of  way— as  by  the  improvement  of  the  street 
crossing  the  same— no  assessment  thereon  and 
therefor  can  be  maintained.  Allegheny  City  v. 
West  Pennsylvania  R.  Co.  188  Pa.  375;  Mount  Pleas- 
ant V.  Baltimore  &  O.  R.  Co.  138  Pa.  866, 11  L.  R.  A. 
620;  Brie  v.  Piece  of  Land,  175  Pa.  623;  Bloomington 
V.  Chicago  &  A.  R.  Co.  184  111.  451;  Detroit,  G.  H.  & 
M.  R.  Co.  V.  Grand  Rapids  (Mich.)  28  L.  R.  A.  798. 

It  has  been  sometimes  urged  that  a  local  assess- 
ment upon  a  railway  roadbed  could  not  be  levied 
for  local  Improvement  because  such  roadbed  could 
not  be  sold  to  enforce  the  lien,  but  on  principle 
such  inability  does  not  per  «e  make  the  assessment 
illegal,  and  itis  judicially.suggested  that  some  other 
mode  of  enforcement  may  be  resorted  to.  liake 
Shore  &  M.  8.  R.  Co.  v.  Grand  Rapids,  102  Mich.  874, 
29  L.  R.  A.  195;  New  Haven  v.  Pair  Haven  &  W.  R. 
Co.  88  Conn.  422,  9  Am.  Rep.  899. 

The  property  of  railway  companies  other  than 
the  roadbed  is  more  certainly  liable  to  special  as- 
sessment for  local  Improvement,  and  the  theory 
advanced  for  Its  exemption  is  less  forcible  than 
that  pertaining  to  the  roadbed  or  right  of  way; 
they  have  been  held  liable  in  almost  every  Instance 
wherein  they  have  been  benefited  by  the  local  Im- 
nrovement.  Illinois  C.  R.  Co.  v.  Decatur,  147  U.  8. 
190,  87  L.  ed.  132;  Illinois  C.  R.  Co.  v.  Mattoon.  141  111. 
32;  Worcester  v.  Western  R.  Corp.  4  Met.  664; 
Northern  Indiana  R.  Co.  v.  Connelly,  10  Ohio  St. 
160. 

Especially  is  railroad  property  consisting  of  cor- 
ner lots  or  other  land  not  used  for  railway  pur- 
poses liable  to  local  assessment;  the  reasons  urged 
for  their  exemption  have  no  force  In  fact.  New 
York,  N.  H.  A  H.  R.  Co.  v.  New  Britain,  49  Conn.  40; 
Ludlow  V.  Cincinnati  Southern  R.  Co.  78  Ky.  .357; 
Cook  V.  State,  Camden  &  B.  C.  R.  Co.,  33  N.  J.  L.  474. 

Regarding  the  determination  of  benefits  to  the 
*  railroad  property  It  has  been  said  that  ''the  fact 
that  the  pavement  makes  access  to  the  railroad  sta- 
tion easier  shows  a  benefit  to  the  public  at  large, 
but  not  a  special  benefit  to  the  corporation;^lt  car- 
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ries  no  more  passengers,  and  receives  no  greater 
compensation,  in  consequence  of  such  increased 
facilities.*'  In  such  a  case  the  railway  property  not 
being  benefited  it  is  not  liable  to  local  assessment. 
New  York  &  N.  H.  R.  Co.  v.  New  Haven,  42  Conn.. 
279, 19  Am.  Rep.  584. 

One  case  has  arisen  where  a  railway  company 
claimed  that  its  land  was  exempt  from  local  taxa- 
tion because  of  having  kieen  part  of  the  land  of  an 
Indian  reservation  exempted  from  taxation.  The 
court  held  in  that  case  that  the  lands  were  prac- 
tically withdrawn  from  the  reservation  when  they 
were  granted  to  the  railroad  by  its  charter,  and 
that  in  consequence  thereof  the  lands  were  charge- 
able with  a  local  tax.  Uuh  &  N.  R.  Co.  v.  Fisher, 
116  U.  S.  28,  29  L.  ed.  542. 

VI.  Condvgion, 
In  view  of  all  the  cases  it  may  be  safely  said  in 
brief  that  the  power  to  make  local  assessments  for 
local  improvement  based  upon  the  theory  of  bene- 
fits originates  In  the  power  of  taxation,  for  other- 
wise it  could  not  be  enforced;  that  it  is  limited  by 
the  *'great  conservative  principle  of  the  Constitu- 
tion, by  which  the  rights  of  private  property  are  to  - 
to  be  preserved  from  violation  by  public  author- 
ity** when  the  courts  give  it,  as  they  assert  they 
''shall  feel  bound  to  give  it,  as  has  heretofore  been 
done,  a  liberal  construction  for  the  attainment  of 
BO  Important  and  valuable  an  object**  (Marshall, 
Ch.  J.,  in  Cheaney  v.  Hooser,  9  B.  Mon.  330,  341,  and 
George,  Ch.  J.,  in  Macon  v.  Patty,  57  Miss.  378, 398, 34 
Am.  Rep.  451),and  by  "the  good  sense  and  the  capac- 
ities of  the  Angle-Saxon  race  for  tbe  successful 
working  of  free  government  and  tbe  management 
of  their  private  affairs**  (Qeorge,  Ch.  J.,  in  Maoon 
V.  Patty,  57  Miss.  378, 400, 34  Am.  Rep.  451);  but  it  doos 
not  come  within  the  constitutional  restrictions  ap- 
plicable only  to  the  rules  of  general  taxation  for 
general  purposes,  and  therefore  it  is  not  impliedly 
within  the  general  exemptions  from  taxation.  The 
burden  of  establishing  the  exemption  rests  upon 
the  claimant:  be  must  show  by  special  charter  or 
other  specific  means  that  the  (land  in  question  is 
clearly  within  the  alleged  rule  of  exemptions;  ex- 
cepting, however,  public  property,  in  favor  of 
which  every  presumption,  even  the  presumption 
from  taxation,  arises  when  such  property  is  ac- 
tually devoted  to  the  use  of  the  public.  In  such 
oases  the  burden  is  upon  the  party  asserting  the 
liability,  and  not  upon  the  party  averring  the  ex^ 
emption.  R.  S. 
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city  treasury,  or  leased  and  an  income  derived 
therefrom.  In  either  case,  the  citv  would  reap 
a  benefit  at  the  expense  of  the  otner  landown- 
ers of  the  irrigation  district,  if  it  be  trae 
that  the  assessment  in  question  cannot  be  law- 
fully made  and  enforced.  These  lands  are 
held;  and  devoted  to  the  private  uses  of  the 
city,  and  are  not  incidental  to  the  perform- 
ance of  any  public  or  municipal  function. 
They  derive  an  equal  benefit  with  all  other 
lands  iQ  the  district  from  the  expenditures 
made  by  the  district,  and  no  reason  is  per- 
ceived why  they  should  be  exempt  from  their 
proportion  of  such  expenditure.  As  we  have 
seen,  there  is  no  express  exemption  covering: 
this  property,  and  implied  exemptions  should 
not  be  extended  to  property  which  is  not  held 
or  used  for  municipal  of  governmental  pur- 
poses. Id  Essex  County  v.  Salem,  158  Mass.  141, 
it  was  said:  **  We  are  of  opinion  that,  in  the  ab- 
sence of  any  express  exemption  of  the  property 
of  counties  from  taxation,  an  exemption  can  be 
implied  only  when  the  property  is  actually 
appropriated  to  public  uses."  In  Ames  v. 
San  Diego,  101  Cal.  890,  it  was  held  that  the 


title  of  the  city  to  its  pueblo  lands  which  have 
not  been  devoted  to  a  specific  public  use,  and 
which  may  be  alienated  by  the  city,  may  be 
lost  by  adverse  possession  for  the  period  of 
time  prescribed  in  the  statute  of  limitations. 
If  the  legislature  may  im  power  the  city  to  sell 
its  pueblo  lands,  and  if  the  title  to  such  lands 
may  be  lost  b^  adverse  possession  under  the 
statute  of  limitations,  no  reason  is  perceived 
why  the  legislature  may  not  make  it  liable  for 
an  assessment  which  is  not  imposed  as  a  bur- 
den, but  as  its  proportion  of  the  expense  in- 
curred to  secure  a  local  benefit  which,  in 
contemplation  of  law,  equals  or  exceeds  the 
charge  imposed.  The  judgment  appealed 
from  should  be  reversed  with  directions  to 
overrule  the  demurrer  to  defendants'  answer. 

We  concur:  Searls,  0.;Vanclief,  C. 

Per  Curiam : 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  appealed  from  is  retersed  and 
the  court  directed  to  overrule  the  demurrer  to 
defendants'  answer. 
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ei  al.y    ApptB.,  I 


Cornelius  J.  HART,  Exr.,  etc.,  of  George  M. 
Chilcott,  Deceased,  «^  a/. 


(- 


.Colo.. 


.) 


1.  Heirs  a>t  law  are  not  in  poseeefion  of 
their  ancestor's  real  estate  wtthio  the 
meanlDir  of  a  statute  permitting  persons  in  posses- 
sion to  maintain  a  suit  to  determine  adverse 
claims  to  real  estate  if  there  exists  a  valid  probate 
of  the  ancestor's  will  which  pliices  other  persons 
in  possession  of  the  property,  altboug b  the  ob- 
ject of  the  action  Is  to  have  the  will  declared  void 
and  a  cloud  on  plaintiff's  title. 

8.  Uncertainty  in  clauses  of  a  will  as  to 
distribution  of  income  will  not  render 
the  will  void  if  they  could  all  be  stricken  from 
the  vriil  without  Impairinfir  its  intef^rlty  as  a 
whole,  or  -without  affectioff  the  general  scheme 
of  the  testamentary  disposition  or  interfering 
with  or  defeating  the  evident  general  Intent  of 
the  testator. 

8,  A  remainder  to  such  of  testator's 
grandchildren  as  are  Jiving  at  the  time  of  the 
death  of  testator's  three  children  Is  contingent. 

4.  The  rule  B^gmtamt  perpetuities  is  applica- 
ble tn  contingent  remainders. 

5.  The  adoption  by  statute  of  the  com- 
mon Isk'W  of  England,  as  it  existed  prior  to  the 
4th  year  of  James  I.,  does  not  prevent  the  consid- 
eration of  decisions  rendered  subsequently  to 
that  time  for  the  purpose  of  determining  what 
the  common  law  was. 

6.  A  fntnre  estate  may  be  limited  to 
take  effect  after  the  termination  of  one  or 

NonL— The  adoption  of  the  common  law  in  the 
United  States  Is  the  subject  of  an  extensive  note  to 
McKennon  v.  Winn  (Okla.)  2S  U  R.  A.  SOI. 
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more  lives  in  being  and  twenty-one  and  a  fraction 
years  thereafter. 

(April  80, 1806.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  Pueblo  County  in 
favor  of  defendants  in  a  proceeding  lo  quiet  ti- 
tle to  certain  real  estate  which  was  claimed  by 
plaintiffs  as  heirs  at  law  of  George  M.  Chilcott, 
deceased.     Affirmed. 

Statement  b^  Campbell,  J. : 

Tbe  complamt  in  this  action  was  filed  in  the 
district  court  of  Pueblo  county  on  March  30, 
1894.  In  substance  it  alleges  that  the  three 
plaintiffs  are  the  children  and  sole  heirs  at  law 
of  the  late  Senator  George  M.  Chilcott,  who 
died  on  the  6th  day  of  March,  1891;  that  at  the 
time  of  his  death  Senator  Chilcott  was  seised 
in  fee  simple  and  possessed  of  large  and  valua- 
ble tracts  of  real  estate,  described  with  partic- 
ularity in  the  complaint;  that  the  defendant 
Cornelius  J.  Hart,  shortly  after  tbe  death  of 
said  Chilcott,  filed  in  tbe  ofilce  of  the  county 
clerk  of  Pueblo  county  a  certain  paper  writing 
purporting  to  be  the  last  will  and  testament  of 
said  deceased,  and  that  thereafter,  and  durin? 
the  year  1891,  said  paper  writing  was  admitted 
to  probate  by  the  said  county  court  as  and  for 
the  last  will  and  testament  of  said  deceased. 
By  virtue  of  the  said  probate  it  is  alleged  that 
the  said  defendant  Hart  and  other  defendants, 
who  are  the  minor  children  of  plaintiffs,  claim 
and  assert  an  adverse  interest  against  these 
plaintiffs  in  and  to  the  real  estate  described  in 
the  complaint.  The  alleered  will  is  then  set 
forth  at  length,  from  which  it  appears  that,, 
after  the  settlement  of  the  estate  and  payment 
of  all  debts  and  certain  legacies  named  therein, 
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the  said  real  estate  was  devised  to  the  said 
Hart  and  his  successor  in  oflace,  in  trust  for 
the  benefit  of  said  minor  children,  the  revenue 
thereof  to  be  divided  equally  between  testator's 
three  children,  to  be  held  by  said  Hart  until 
the  death  of  the  last  of  these  plaintifTs,  and 
then  the  title  of  the  property  to  pass  to  the  sur- 
viving grandchildren,  one  third  thereof  to  each 
set  of  children.  It  is  further  alleged  that,  not- 
withstanding the  probate  of  said  will  under  and 
by  virtue  of  which  the  alleged  adverse  claims  of 
the  defendants  are  based  and  founded,  it  is  ut- 
terly void,  and  of  no  effect,  upon  the  ground 
that  it  is  in  violation  of  the  rule  against  perpe- 
tuities, and  because  of  certain  irregularities  and 
inconsistencies  and  irreconcilable  repugnancies 
which  are  particularly  pointed  out;  and  that,  as 
the  sole  heirs  of  Senator  Chilcott,  these  plain- 
tiffs are  seised  in  fee  and  entitled  to  the  posses- 
sion of  all  such  real  estate.  The  prayer  of  the 
complaint  is  foradecree-of  the  court  adjudging 
the  said  alleged  will  to  be  void,  and  the  probate 
thereof  to  be  canceled  and  set  aside,  and  that 
the  plaintiffs  be  decreed  to  be  the  sole  lawful 
heirs  of  the  deceased,  George  M.  Chilcott,  and 
as  such  be  vested  w^ith  the  fee-simple  title  in 
said  real  estate,  and  that  the  defendants  be  en- 
joined from  claiming  or  asserting  an  adverse 
title  to  said  real  estate,  and  for  general  relief. 
Other  allegations  of  the  complaint,  in  so  far  as 
they  are  material,  will  be  noticed  in  the  opinion. 
To  this  complaint  the  defendants  Interposed  a 
demurrer,  which  was  sustained  on  the  ground 
that  the  same  did  not  state  facts  sufBcient  to 
constitute  a  cause  of  action,  and  upon  the 
ground  of  ambiguity  and  uncertainty  (particu- 
larly specifying  wherein  the  same  consisted), 
and  upon  the  ground  that  the  court  had  not 
jurisdiction  of  the  subject-matter  of  the  action. 
The  plaintiffs  electing  to  stand  by  their  com- 
plaint, the  court  dismissed  the  action,  and  from 
this  judgment  plaintiffs  have  appealed. 

Messrs,  John  M.  Waldron  and  W.  P. 
Hillhouse,  for  appellants: 

Section  255  of  the  Civil  Code  has  extended 
jurisdiction  for  quieting  of  title  irrespective  of 
the  character  of  the  instrument  upon  which  an 
■adverse  claim  may  be  based. 

Pom.  Eq.  Jur.  g§  139,  1396;  Stark  v.  Starr, 
73  U.  S.  6  Wall.  409,  18  L.  ed.  927;  Head  v. 
Fordyce,  17  Cal.  151. 

The  extremely  technical  and  illogical  rule 
prevailing  under  the  former  equity  practice, 
that  a  decree  of  cancelation  would  not  be  en- 
tered, or  a  bill  quia  ^»m^^  be  entertained,  when 
the  instrumect  upon  which  the  adverse  claim 
is  based  is  void  upon  its  face,  is  utterly  swept 
away  and  has  no  existence  in  a  statutory  suit 
to  quiet  title. 

Ellis  V.  N(yrthern  P.  R.  Co.  77  Wis.  114; 
Campbell  v.  .  Disiiey,  98  Ky .  41 ;  Low  v. 
Staples,  2  Nev.  213:  Be  Merriam's  Will,  186 
N.  Y.  58. 

The  will  upon  which  defendants  base  their 
adverse  claim  is  void  on  its  face,  its  provisions 
being  in  conflict  with  the  rule  against  perpetui- 
ties and  as  an  illegal  attempt  to  restrain  aliena- 
tion. 

Our  statutory  adoption  of  the  common  law 
limits  its  operation  in  this  state  ''so  far  as  the 
same  is  applicable." 

Boyer  v.  Smet,  4  111.  120;  Seeley  v.  Peters, 
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10  111.  141;   Morris   v.    Fraker,   5  Colo.  425; 
Fishery,  DeeHng^   60  111.  114. 

An  executory  devise  which  suspends  the  vest- 
ing of  title  in  fee  for  a  longer  period  than  that 
of  one  life  in  being  is  void  in  Colorado. 

Our  legislature  adopted  the  common  law  of 
England  as  it  existed  prior  to  the  4th  year  of 
the  reign  of  James  I. 

Eerr  v.  Johnson,  11  Colo.  398. 

If,  in  adopting  a  statute,  such  judicial  con- 
structions thereof  only  are  accepted  with  it  as 
were  in  force  and  generally  known  prior  to  its 
new  enactment,  then  when  the  legislature  of  Col- 
orado adopted  the  common  law  as  such  comnnon 
law  was  known  and  understood  at  a  particu- 
lar date,  it  is  in  le^  effect  the  same  as  though 
the  judicial  decisions  declaratory  of  such  law 
were  incorporated  bodily  into  the  adopting 
statute,  and  any  Judicial  modifications  or  in- 
novations which  might  be  subsequently  made 
by  the  courts  of  the  country  from  which  such 
law  was  taken  would  have  no  binding  force  or 
effect  in  this  jurisdiction. 

Porter  v.  StaU,  Mart.  &  Y.  226;  Kotmti  v. 
^abb,  16  Md.  554;  Cathcart  v.  Robinson,  30  U. 
8.  5  Pet.  264,  8  L.  ed.  120;  Bowie  v.  DuvaU,  1 
Gill  &  J.  175;  Stump  v.  Napier,  2  Yerg.  45; 
Quest  V.  Reynolds,  68  111.  488,  18  Am.  Rep. 
570. 

This  modern  English  rule  is  founded  upon 
the  authority  of — 

Palmer  v.  Fletcher,  1  Lev.  122;  Cox  v.  Mat- 
theios.  1  Vent.  239;  and  Rosewell  v.  Pryar,  6 
Mod.  116. 

These  cases  were  all  decided  after  the  4th 
year  of  James  I.,  and  prior  to  the  American 
Revolution. 

See  Powell  v.  Sims,  5  W.  Va.  1, 13  Am.  Rep. 
629. 

During  the  whole  of  the  reign  of  James  I. 
executory  devises  were  not  sanctioned  or  up- 
held where  the  attempt  was  made  to  suspend 
the  vesting  of  the  fee  for  any  period  longer 
than  one  designated  life  in  being. 

4  Kent.  Com.  p.  272;  Porter  v.  Bradley,  3 
T.  R  143;  PeUs  v.  Brixwn,  Cro.  Jac.  590; 
Anoni/mous,  1  Dver,  7a;  Forster  v.  Brown,  F. 
Moore,  758;  2  Hilliard,  Real  Prop.  532,  534. 

Subsequently,  in  the  16th  year  of  the  reign  of 
Charles  II. ,  was  decided  the  case  of  Snowe  v. 
Cuttler,  1  Lev.  135,  in  which  by  the  unanimous 
decision  of  all  the  judges  of  the  court  of  King's 
bench,  it  was  held  that  an  executory  devise 
suspending  the  vesting  of  the  fee  for  a  longer 
period  than  one  life  was  bad  as  creating  a  per- 
petuity. 

In  the  year  1661,  Lord  Chancellor  Clarendon 
with  the  concurrence  of  all  the  judges  partici- 
pating, decided  that  after  the  devise  of  a  term 
to  A,  devise  of  it  to  the  unborn  child  of  A 
was  void  because  it  tended  toi^rcate  a  perpetu- 
ity contrary  to  the  rules  of  law. 

Apprice  v.  Flower,  PoUexf.  Rep.  27;  Id.  1 
Rep.  in  Ch.  175. 

In  SachHle  v.  Dobson,  1  Cas.  in  Ch.  83,  de- 
cided in  1663  by  Lord  Chancellor  Clarendon, 
it  was  held  that  a  limitation  over  after  two 
lives  in  being  was  void  as  contravening  the  doc- 
trine against  perpetuities. 

See  also  Luddington  v.  Kime,  1  Ld.  Raym. 
203;  9  Wm.  III.;  Hopkins  v.  Hopkins,  1  Atk. 
581;  Marsden,  Perpetuities,  p.  2;  Lewis,  Perpet- 
uities, pp.  1-162;  Randall,  Perpetuity,  pp.  5-60. 
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Nor  was  there  an  authoritative  decision  an- 
uouDced  in  opposition  to  the  rule  established 
in  Pells  V.  Brown  until  the  Duke  of  Norfolk's 
Case  which  was  decided  about  the  close  of  the 
seventeenth  century. 

8  Cas.  in  Ch.  53. 

Lord  Hardwicke  as  late  as  1738,  in  Hopkins 
V.  Hopkins,  supra,  seemed  even  then  to  regard 
the  law  as  settled  in  the  Pell  Case  still  of 
force. 

Indeed,  as  late  as  1785  Lord  Mansfield  de- 
clared that  he  personally  remembered  the  in- 
'troduction  of  the  present  rule,  which  pre- 
.scribe^  the  time  in  which  executory  devises 
must  take  effect  to  be  for  the  period  of  a  life 
or  lives  in  being  and  twenty-one  years  after- 
wards 

Btickworlh  v.  Thirkell,  3  Bos.  &  P.  652  note; 
Perry,  Tr.  §  877. 

A  perpetuity  is  where,  though  all  who  have 
an  interest  should  join  in  a  conveyance,  yet 
they  could  not  bar  or  pass  the  estate. 

Washborn  v.  Down€s,\  Cas.  in  Ch.  213;  Duke 
of  Norfolk's  Case,  3  Cas.  in  Ch.35;  STomlin's 
Law  Diet.  p.  104. 

By  statute  in  many  of  the  states  of  the  Un- 
ion, a  testamentary  disposition  such  as  has 
been  attempted  by  Senator  Chilcott  is  de- 
clared absolutely  void,  as  contrary  to  public 
policv. 

Ho'nev.  Van  Schaick,  20  Wend.  564;  Tucker 
-V.  Tucker,  5  N.  Y.  408;  De  Kay  v.  Irving,  5 
Denio,  646;  Killam  v.  Allen,  52  Barb.  605; 
Henderson  v.  Henderson,  113  N.  Y.  1. 

The  will  in  controversy  is  also  void  for  pat- 
ient and  incurable  uncertainty  in  certain  of  its 
material  provisions,  which  are  inseparably 
connected  with  its  general  plan  of  testamentary 
-disposition. 

The  heir  is  a  favorite  of  the  law,  and  from 
the  most  ancient  times  in  the  history  of  the 
•common  law  an  estate  by  inheritance  was 
more  highly  regarded  than  an  estate  by  de- 
mise. 

3  Washb.  Real  Prop.  p.  17;  Wright  y.Denn, 
Page,  23  U.  S.  10  Wheat.  204,  6  L.  ed.  303; 
tSchouler,  Wills,  §  475;  2  Woerner.  American 
Law  of  Administration,  §  418;  Ridgely  v. 
Rmd,  18  Md.  448;  Re  Vowers,  113  N.Y.  571; 
Cliamberlain  v.  Taylor,  105  N.  Y.  185;  3  Jar- 
man,  Wills,  5th  ed.  704. 

Where  a  testator  undertakes  to  outline  a 
general  plan  or  scheme  of  testamentary  dis- 
position, and  it  is  found  impracticable  to" carry 
into  effect  some  material  portion  thereof  by 
reason  of  illegality  or  uncertainty,  and  the 
portion  found  to  be  uncertain  or  illegal  is  so 
interwoven  with  the  general  desien  as  to  be 
inseparable  therefrom,  then  the  scheme  as  an 
entirety  wholly  fails  with  the  resulting  conse- 
quences of  the  invalidity  of  the  entire  testa- 
ment. 

Cope  V.  Cope,  45  Ohio  St.  464;  Tilden  v. 
Oreen,  130  N.  Y.  29,  14  L.  R.  A.  33;  Benedict 
V.  Webb,  98  N.Y.  460:  Harris  v.  Clark,  7  N.  Y. 
242;  1  Jarman,  Wills,  pp.  661  et  sea.:  Janey 
V.  Latane,  4  Leigh,  827;  Tdson  v.  Tdlsan,  10 
Gill  &  J.  159. 

If  this  trust  is  to  be  upheld,  the  exercise  of 
the  discretion  conferred  upon  the  executor 
•cannot  be  molested. 

Be  Sanderson's  Trust,  3  Kay  &  J.  497; 
Raikes  v.  Ward,  1  Hare,  445;  Conolly  v.  Far- 
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rell,  8  Beav.  847;  Woods  v.  Woods,  1  Myl.  & 
C.  401;  Costabadie  v.  Costabadie,  6  Hare,  410; 
Cowman  v.  Harrison,  10  Hare,  234;  Smith  v. 
SmiVi,  2  Jur.  N.  S.  967;  Godfrey  v.  Godfrey,  2 
New  Rep.  16;  Harper  v.  Phelps,  21  Conn.  257; 
Sharon  v.  Simons,  80  Vt.  458;  Hawes  Place 
Cong.  Soe.  v.  Hawes  Fund.  5  Cush.  454;  Cutter 
V.  Hardy,  48  Cal.  568;  Freedley's  Appeal,  60 
Pa.  844;  Ward  v.  PeUmbet,  10  N.  J.  Eq.  301; 
Little  V.  Bennett,  5  Jones,  Eq.  156;  Collins  v. 
Carlisle,  7  B.  Mon.  14;  Lucas  v.  Lockhart,  10 
Smedes  &  M.  468,  48  Am.  Dec.  766;  Biddle's 
Appeal,  80  Pa.  258. 

The  instrument  contemplates  a  substantial 
disinheritance  of  testator's  three  children  as 
being  at  least  within  the  range  of  possibility; 
the  power  to  determine  whether  or  not  this 
disinheritance  shall  take  effect  is  conferred 
solely  upon  the  executor;  and  in  the  exercise 
of  this  discretion,  with  its  consequences,  be 
will  not  be  disturbed  by  a  court  of  equity. 

These  considerations  make  It  evident  that 
no  question  can  be  said  to  be  more  vital  to 
the  true  interpretation  of  this  will  than  the 
ability  to  determine  with  legal  certainty  what 
persons  or  class  of  persons  testator  intended 
should  be  entitled  to  this  special  fund  of  re- 
served income,  under  the  description  of  **the 
parties  interested." 

This  question  is  absolutely  insoluble  from 
the  document  before  the  court. 

1  Jarman,  Wills,  645;  1  Schouler,  Wills, 
§591. 

Where  an  estate  of  freehold  is  limited  to  a 
person,  and  the  same  instrument  contains  a 
limitation,  either  mediate  or  immediate  to  his 
heirs,  or  the  heirs  of  his  body,the  word  "heirs" 
is  a  word  of  limitation,  t.  e.,  the  ancestor 
takes  the  whole  estate  comprised  in  this  term. 

3  Jarman,  Wills,  99;  Schouler,  Wills,  §  558, 
etc. 

Mere  guess  or  conjecture  should  never  be 
resorted  to  for  the  purpose  of  manufacturing 
an  intent  which  the  instrument  does  not  ex- 
press. 

Wood  V.  Ingersole,  Bulst.  61 ;  Thomason  v. 
Moses,  5  Beav.  77;  Hofman  v.  Hankey,  3  Myl. 
&  K.  376;  2  Redf.  Wills,  385;  Knight  v.  Knight, 
3  Beav.  148;  Stubbs  v.  Sargon,  2  Keen,  255; 
Wheeler  v.  Smith,  50  U.  S.  9  How.  55,  18  L. 
ed.  44:  Harper  v.  Phelps,  21  Conn.  257. 

The  appellants  have  an  unquestioned  right 
to  maintain  this  action  for  the  purpose  of  qui- 
eting their  title  to  the  vacant  and  unproductive 
portion  of  the  estate,  even  though  equitable 
relief  ma^  not  be  allowed  with  reference  to 
that  portion  of  the  property  in  actual  pos- 
session of  defendant  Hart,  conceding  argu- 
endo that  he  is  in  the  actual  possession  of  so 
much  thereof  designated  in  the  complaint  as 
improved  property. 

Tiedeman,  Real  Prop.  §  695;  3  Washb.  Real 
Prop.  130;  Farwell  v.  Rogers,  99  Mass.  33; 
Davidson  v.  Beatty,  3  Harr.  &  M'H.  621; 
Stampei*  v.  Griffin,  20  Qa.  312,  65  Am.  Dec. 
632;  Morrison  v.  Kelly,  22  111.  623,  74  Am. 
Dec.  169;  Mather  v.  Ministers  of  Trinity 
Church,  3  Sere.  &  R.  513,  8  Am.  Dec.  663; 
Clark  V.  Smith,  25  Pa.  139. 

Actual  possession  by  defendant  Hart  in 
person  or  through  tenants  of  the  improved 
portion  of  the  property  in  controversy  does 
not  carry  with  it  any  seisin  or  possession,  con- 
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structive  or  otherwise,  of  other  vacant,  sepa- 
rate, and  detached  tracts  not  reduced  by  him 
or  them  to  actual  occupancy. 

Tiedeman,  Real  Prop.  696;  Thompson  v.  Bur- 
ham.  79  N.  Y.  98;  MiUer^.  Long  Island  R.  Co. 

71  N.  Y.  380;  Doe,  Loftin,  v.  Cobb,  1  Jones, 
L  406,  62  Am.  Dec.  173;  Wilson  v.  McEwan, 
7  Or.  87;  Jaekson,  Ten  Eyck,  v.  Richards,  6 
Cow.  628;  Chandler  v.  Spear,  22  Vt.  388; 
Morris  v.  McClary,  43  Minn.  346;  Broion  v. 
Boequin,  57  Ark.  97;  Claiborne  v.  Elkins,  79 
Tex.  380. 

Two  persons  asserting  adverse  claims  can- 
not in  law  be  deemed  in  the  constructive  pos- 
session of  the  same  land  at  the  same  time, 
that  is,  where  any  specific  tract  or  tracts  of 
land  is  in  fact  vacant  and  unoccupied  and  two 
persons  set  up  conflicting  claims  thereto  under 
color  and  claim  of  title,  the  constructive  or 
legal  possession  can  be  in  only  one  of  such 
persons,  to  wit,  he  who  has  the  better  rifht. 

8  Washb.  Real  Prop.  128;  L^evne  v.  Har- 
mon, 29  Neb.  268;  Sydnor  v.  Palmer,  29 
Wis.  251;  Thompson  v.  Woolf,  8  Or.  455; 
Shirk  V.  Williamson,  50  Ark.  562;  Qraham  v. 
Florida  LanddbMortp.  Co.  88Fla.  856;  3  Pom. 
Eq.  §  1899;  Herron  v.  Knapp,S.  d  Co,  Company, 

72  Wis.  553:  Wood  v.  Nicholson,  48  Kan.  461. 
The  word  "possession,"  as  used  in  the  stat- 
ute relative  to  statutes  for  quieting  of  title, 
applies  to  constructive  as  well  as  actual  pos- 
session. 

QiUespie  v.  Dew,  1  Stew.  (Ala.)  229,  18  Am. 
Dec.  42;  HaUignn  v.  Chicago  <fe  R,  I.  R.  Co. 
15  111.  558;  Gould  v.  Stemburg,  4  111.  App. 
442:  McFeters  v.  Pierson,  15  Colo.  206. 

The  right  to  maintain  the  statutory  suit  to 
quiet  title  upon  constructive  possession  alone 
is  stare  decisis  in  this  state. 

Morns  v.  St.  Louis  Hat.  Bank,  17  Colo.  281; 
Black,  Tax  Titles,  §  245;  Phillippi  v.  Leet,  19 
Colo.  258. 

This  court  will  not  dismiss  the  plaintiff's 
case,  even  as  to  that  portion  of  the  premises 
adversely  occupied  by  the  defendants. 

When  chancery  once  assumes  jurisdiction 
for  any  purpose,  it  will  retain  jurisdiction  for 
the  determination  of  all  questions  relative  to 
the  general  subject-matter  of  liti(zation. 

1  Pom.  Eq.  Jur.  pp.  251,  252;  Schley  v. 
Dixon,  24  Ga.  278,  71  Am.  Dec.  124;  Miller  v. 
Louisville  db  N.  R.  Co.  83  Ala.  274. 

Messrs.  Charles  E.  Oast  and  H.  A. 
Dubbsy  for  appellees: 

A  court  of  equity  has  no  general  inherent 
jurisdiction  to  annul  a  will  or  decree  it  void. 

Kieleyv,  McQlynn  {''BrodeHchfs  Will"),  88 
U.  8.  21  Wall.  508,  22  L.  ed.  599;  1  Pom.  Eq. 
Jur.  g§  847,  et  seq.;  2  Story,  Eq.  Jur.  §  1445; 
Mitchell  V.  Hughes,  3  Colo.  App.  43;  Chipman 
V.  Montgomery,  68  N.  Y.  221. 

The  complainant  does  not  present  a  case  un- 
der the  statute. 

Possession  in  fact,  as  distinguished  from  the 
mere  constructive  possession,  which  follows 
the  investiture  of  the  legal  title,  is  necessary 
to  maintain  the  action,  particularly  when 
there  is  an  adverse  possession  in  the  defendant 
under  a  claim  of  title. 

Sheppard  v.  Nixon,  43  N.  J.  Eq.  627;  Yard 
V.  Ocean  Beach  Asso.  49  N.  J.  Eq.  306. 

There  is  no  constructive  possession  by  virtue 
85  L.  R.  A. 


]  of  title  when  there  is  an  adverse  holding  in  an- 
other person. 

Beaver  Brook  Reservoir  d  C.  Co.  v.  St.  Vrain 
Reservoir  d  F.  Co.  6  Colo.  App.  130;  20  Am. 
L.  Reg.  N.  S.  564;  Von  Phul  v.  Penn,  31  Mo. 
384;  RutlierfordY.  JJllman,  42  Mo.  216. 

Where  the  plaintiff's  claim  is  legal,  he  must 
be  in  possession  by  himself  or  tenant  to  avail 
himself  of  the  statute. 

Stock- Growers^  Bank  v.  Neitton,  13  Colo. 
249;  Mu^ock  v.  Wilson,  19  Colo.  296;  Brown  v. 
Wilson,  21  Colo.  809. 

The  constructive  possession  claimed  by  the 
plaintiffs  to  exist  is  not  sufficient  under  the 
statute  to  maintain  the  action. 

Eaton  V.  Giles.  5  Kan.  28;  Hubbard  v.  Clark, 
8  Ohio,  381;  0*Hara  v.  Parker,  27  Or.  156. 

Our  statute,  as  relates  to  the  common  law  as 
distinguished  from  British  statutes,  adopts  the 
entire  corpus  of  the  common  law  so  far  as  the 
same  is  of  a  general  nature,  leaving  it  to 
the  courts  to  determine  its  applicability. 

Beery  v.  C nited States,  2  Colo.  200;  Penny  v. 
Little,  i^lW.  805;  Gerber  v.  Grabel,  16  111.  224; 
Boyer  v.  Sweet,  4  111.  121;  Fisher  v.  Leering,  60 
111.  114;  Kerwhacker  v.  CUtelaiid,  C.  dt  C.  R. 
Co.  8  Ohio  St.  178. 62  Am.  Dec.  246;  Browne  v. 
Turberrille,  2  Call  (Va.)  401;  Union  P.  R.  Co. 
V.  DeBusk,  12  Colo.  298,  3  L.  R.  A.  850;  Cook 
V.  Rtnick,  19111.  598. 

The  adoption  of  the  common  law,  independ- 
ent of  statutory  modification,  would  require 
an  examination  of  the  latest  decisions  to  deter- 
mine what  the  law  was,  no  matter  what  date 
might  be  designated. 

State  V.  Buchanan,  5  Harr.  &  J.  817,  9  Am. 
Dec.  566. 

While  during  a  portion  of  the  reign  of 
James  I.,  an  executory  devise  which  subjected 
an  interest  to  a  contingency  which  would  not 
occur  within  one  life  in  being  was  void,  yet 
this  rule  was  not  adopted  until  after  4  Jame» 
I. ,  and  was  only  recognized  for  sixty- five  years. 

This  rule  applied  solely  to  executory  devises 
and  never  to  vested  remainders,  and  in  the 
present  case  the  estates  provided  for  the  grand- 
children are  vested  remainders,  and  would 
never  have  been  subject  to  the  rule. 

A  contingent  remainder  is  an  estate  in  re- 
mainder limited  to  take  effect  either  to  a  du- 
bious or  uncertain  person  or  upon  a  dubious^ 
and  uncertain  event,  so  that  the  particular  es- 
tate may  chance  to  be  determined  and  the  re- 
mainder never  take  effect. 

2  Bl.  Com.  p.  169. 

A  vested  remainder  is  an  estate  to  take  effect 
after  another  estate  for  years,  for  life,  or  in 
tail,  which  is  so  limited  that  if  the  particular 
estate  were  to  expire  or  end  in  any  way  at  the 
prescribed  time  some  certain  person  would  be- 
come thereupon  entitled  to  the  immediate  en- 
joyment. 

2  Sharswood's  Bl.  Com.  p.  164,  note  2. 

A  vested  remainder  does  not  depend  on  any 
uncertainty  other  than  that  of  enduring  be- 
yond the  preceding  interest.  A  contingent  re- 
mainder is  one  which,  as  regards  the  possession 
or  enjoyment,  does  strictly  depend  on  a  con- 
tingency irrespective  of  its  own  duration. 

20  Am.  &  Eng.  Enc.  Law.  p.  841,  note. 

An  executory  devise  is  a  future  estate  lim- 
ited by  will  which  would  not  be  valid  in  a  con- 
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veyance  at  common  law  owing  to  the  fact  of 
its  being  limited  on  a  fee.  or  not  having  a  suffi- 
cient particular  estate  to  support  it,  or  to  its 
respecting  personal  property. 

2  Sharswood's  Bl.  Com.  164,  note  2. 

As  between  remainders,  the  estate  established 
by  the  will  is  vested,  for  the  minute  the  life 
interests  terminate  the  estate  goes  to  whatever 
grandchildren  are  living,  irrespective  of  any 
■other  contingency. 

Gray.  Perpetuities,  %  101. 

The  development  of  the  doctrine  of  execu- 
tory devises  came  after  lands  became  devisable. 

Id.    ^54. 

A  "perpetuitjr"  in  the  meaning  of  the  rule  is 
"an  interest  which  will  not  vest  until  a  remote 
period." 

Id.    ■[140. 

Tbe  rule  against  perpetuitiesdoesnot  go  to  the 
time  when  the  possession  may  vest,  but  simply 
to  tbe  contingency  upon  which  the  title  depends. 

Jarman,  Wills,  6th  Am.  ed.  t  368,  note. 

That  a  devise  like  the  one  at  bar  would  have 
been  good  in  1607  as  it  is  now  is  apparent  from 
all  tbe  cases,  for  as  a  vested  remainder  it  was 
in  violation  of  no  rule. 

Trin.  7  Eliz.  Owen's  (1565). 

There  are  cases  before  4  James  L ,  holding 
that  on  a  contingency  which  may  not  happen 
within  one  life  the  ultimate  estate  will  never- 
theless be  sood. 

Fay*  Ca»e,  Cro.  Eliz.  pt.  2,  p.  878;  Papne 
V.  Ferrall,  Noy,  48. 

Our  statute  of  1861,  adopting  the  common 
law,  was  repealed  in  1868  and  the  present  stat- 
ute enacted,  it  being  the  Illinois  statute  with 
the  word  * 'applicable"  inserted. 

3  111.  597,  Appx. 

Before  the  adoption  of  the  present  statute 
the  supreme  court  of  Illinois  in  1867,  in 
Wi&ads  V.  Moods,  43  111.  252,  held  that  an  ex- 
ecutory limitation  to  a  life  or  any  number  of 
Hves  in  being  and  twenty-one  years  thereafter 
is  valid,  and  this  is  the  rule  which  our  statute 
brought  with  it  for  similar  cases. 
Waldo  V.  Cummings,  45  111.  427. 

This  is  not  an  action  to  construe  a  will,  but 
an  action  to  overthrow  it,  and  we  do  not  un- 
derstand that  the  court  can  take  from  the  vUi 
prius  judges  the  right  to  construe  the  will  to 
-enforce  the  trust,  if  tbe  occasion  ever  arises. 

Evans  v.  WaU,  159  Mass.  164;  Ffingst  v. 
Ddfiuger,  14  Ky.  L.  Rep.  489;  Fussey  v.  WJiite, 
113  111.  643. 

Campbell,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs  claim  that  this  ^tion  is  to 
quiet  their  title  to  real  estate,  and  is^aintaina- 
ble  under  §  255  of  the  Code  of  Civfl  Proce- 
dure, of  which  tbe  following  isacq^:  '*An 
action  may  be  brought  by  any  pern^in  pos- 
session, by  himself  or  his  tenant,  of'f^l  prop- 
erty against  any  person  who  claimalat  estate 
therein  adverse  to  him,  for  the  purpose  of  de- 
termining such  adverse  claim,  estate,  or  in; 
est."  The  defendants,  on  the  contra^,  as; 
that,  notwithstanding  this  claim  of  f^Ainti_ 
the  primary  object  of  the  action  is  tod^taiuj 
decree  to  annul  and  declare  voi^  thi[  will 
Senator  Chilcott,  which  a  court  of  egaity 
powerless  to  grant,  even  under  the  swc^j^jii  _ 
^nrovisions  of  this  law,  and  that  the  ddcipee 
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sought  by  plaintiffs  to  quiet  their  title  would 
be  only  incidental  to  the  main  relief  asked. 
In  form  the  complaint  seems,  in  part  at  least, 
to  be  one  to  ouiet  title;  but,  whatever  the 
plaintiffs  may  claim  as  to  the  character  of  the 
action,  the  necessary  result  of  the  decree,  if  in 
plaintiff's  favor,  would  be  to  declare  the  will 
void,  and  set  aside  the  probate  thereof,  and.  as 
incidental  thereto,  or  rather  as  a  necessarv  re- 
sult of  the  main  object,  to  declare  the  title  to 
be  in  plaintiffs.  This  cause  has  been  elabor- 
ately argued  by  counsel,  both  orally  and  in 
printed  briefs.  The  discussion  has  taken  a 
wide  range  but  in  the  opinion  may,  for  con- 
venience, be  grouped,  as  it  was  by  counsel  in 
argument,  under  four  general  heads,  involving 
the  following  four  propositions:  First.  What 
is  the  effect  of  the  valid  probate  of  a  will  as 
to  the  validity  of  the  devises  of  real  estate 
contained  in  the  will?  Second.  Are  the  heirs 
at  law,  who  have  received  the  benefits  of  de- 
vises of  real  property,  alleged  to  be  void  on 
the  ground  of  public  policy,  estopped  to  dis- 
pute their  validity  ?  Third.  Is  the  present  ac- 
tion maintainable  under  g  256  of  the  Code  of 
1887?  Fourth.  Are  the  devises  of  real  estate 
contained  in  this  will  in  violation  of  the  rule 
against  perpetuities,  and  are  they  so  repug- 
nant, contradictory,  and  inconsistent  as  to  ren- 
der the  will  void  for  uncertainty? 

In  view  of  the  conclusion  which  we  have 
reached,  the  determination  of  the  questions  in- 
volved in  the  first  and  second  propositions  is 
neither  necessary  to  our  deciJ>ion  nor  of  value 
to  the  parties,  in  so  far  as  their  rights  under 
the  will  are  concerned.  For  this  reason  we 
refrain  from  an  expression  of  opinion  upon 
them.  Strictly,  the  decision  upon  the  third 
question  is  not  necessary,  but  lest  our  silence 
might  be  interpreted  as  a  recognition  of  the 
right  asserted,  we  pass  upon  it  also.  It  is 
conceded,  at  the  outset,  that  unless  this  action 
fairly  comes  within  the  purview  of  the  code 
provisions  above  quoted,  it  is  not  maintainable 
under  the  general  jurisdiction  of  a  court  of 
equity;  for,  in  the  absence  of  a  permissive 
statute,  a  court  of  equity  will  not  entertain  a 
suit  to  quiet  title  at  the  instance  of  a  plaintiff 
in  possession  against  the  defendant,  unless  the 
latter  has  unsuccessfully  prosecuted  several 
successive  actions  of  ejectment.  1  Pom.  Eq. 
Jur.  §  246;  8  Pom.  Eq.  Jur.  §  1894.  But  it  is 
claimed  that  this  statute  is  broad  enough  to 
include  this  action.  It  is  significant  that,  al- 
though this  or  a  similar  provision  is  to  be 
found  in  the  reformed  procedure  of  the  vari- 
ous states  since  it  was  originally  adopted  in 
New  York,  no  case  has  been  cited  by  counsel, 
nor  have  our  researches  (which  have  been  con- 
siderable) enabled  us  to  find  a  precedent  for 
the  right,  under  this  section,  of  an  heir  to 
have  the  will  of  his  ancestor  declared  void,  and 
its  probate  canceled,  and  his  title,  clouded  by 
such  will,  quieted.  While  this  is  not  decisive 
of  the  question,  it  is,  nevertheless,  a  persua- 
sive reason  for  the  nonexistence  of  the  right. 
We  do  not  think  the  legislature  intended  to 
give  such  a  remedy,  but  that  the  effect  of  the 
statute  is  to  enlarge  the  jurisdiction  by  permit- 
ting the  institution  of  a  suit  to  quiet  title  by  a 
plaintiff,  even  though  he  has  not  successfully 
defended  against  several  successive  actions  in 
ejectment.    Moreover,  to  give  jurisdiction  of 
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any  action  fairly  embraced  within  this  sec- 
tion, the  plaintiff  must  be  in  possession,  actual 
or  constructive.  In  some  of  the  stales  the  pos- 
session must  be  actual;  in  others,  constructive 
possession  satisfies  the  statute. 

From  the  complaint  it  appear^  that  Hart,  un- 
der the  power  given  him  in  the  will,  has  been 
managing  the  estate  as  an  entire  property,  and 
as  to  some  of  the  real  estate  he  holds  the  actual 
possession,  and  assumes  to  have  constructive 
possession  of  the  residue.  The  plaintiffs  do 
not  claim  that  they  are  in  actual  possession, 
but  allege  that  they  are  seised  of  the  property 
and  in  possession  thereof  as  heirs  at  law,  upon 
the  ground  that  the  will  is  void.  Under  our 
statutes,  a  will  devising  real  estate  must  be 
probated  the  same  as  a  will  bequeathing  per- 
sonalty, and  the  proceedings  in  the  courts  of 
this  state  are  precisely  the  same  in  both  cases. 
The  record  of  the  will,  duly  certified,  and  the 
probate  thereof,  are  received  as  evidence  of  the 
title  of  real  estate  therein  devised,  the  same  as 
is  the  record  of  deeds  to  real  estate.  Gen. 
Stat.  1883,  §  232;  1  Mills'  Anno.  Stat.  §  467. 
The  appellants  concede  that,  if  the  will  is 
valid,  the  executor  and  trustee  under  this  will 
would  be  clothed  with  the  legal  possession  of 
all  the  properly,  but  constructive  possession 
cannot  be  in  two  antagonistic  persons  at  the 
same  time.  To  us  it  seems  a  reasonable  con- 
struction to  hold  that  the  effect  of  a  valid  pro- 
bate of  a  will  devising  real  estate,  until  such 
probate  is  duly  set  aside,  or  the  will  declared 
void  in  an  appropriate  proceeding,  is,  at  least, 
to  confer  upon  the  executor  constructive  pos- 
session of  all  of  the  real  estate  devised  until 
the  estate  is  settled;  and  then,  as  in  this 
case,  upon  the  trustees  of  the  devisees  until  the 
trust  is  fully  performed.  Plaintiffs  cannot,  in 
the  very  action  which  they  bring  to  quiet  their 
title  as  the  result  of  the  obtaining  of  a  decree 
declaring  the  will  void,  be  heard  to  say  that, 
as  heirs,  they  are  constructively  in  possession 
of  the  real  estate  devised  in  the  will.  The  alle- 
gation of  their  complaint,  therefore,  that  they 
are  in  possession  as  heirs  at  law,  must  be  con- 
sidered as  controlled  by  the  other  allegations 
of  the  complaint,  which,  as  matter  of  law,  we 
hold  show  that  the  possession  which  the  plain- 
tiffs must  have  in  order  to  maintain  this  ac- 
tion is  in  one  of  the  defendants  as  trustee.  For 
this  reason  alone  the  judgment  must  be  af- 
firmed; but  by  both  parties  we  are  urged  to 
pass  upon  the  main  question  in  the  case,— the 
validity  or  invalidity  of  the  devises.  While 
contrary  to  our  practice  to  decide  questions 
not  necessary  to  be  determined,  though  pre- 
sented in  the  record,  yet  in  the  present  instance 
the  questions  have  been  so  thoroughly  argued 
upon  two  different  occasions,  and  as  the  deci- 
sion upon  this  point  must  ultimately  be  made, 
we  have  concluded  to  decide  this  question  in 
order  to  save  costs  to  the  litigants,  and  to  avoid 
useless  consumption  of  time  by  the  courts. 
The  validity  of  this  will  is  attacked  upon  two 
general  grounds:  First,  because  of  incurable 
uncertainties  in  several  of  its  material  provi- 
sions which  are  inseparably  connected  with  the 
general  plan  of  testamentary  dispositions;  and, 
second,  that  it  is  in  violation  of  the  rule 
against  perpetuities.  Pursuing  this  order  in  the 
discussion  it  will  materially  shorten  the  opinion 
and  more  clearly  bring  out  the  respective  con- 
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tentions  of  the  parties,  as  well  as  illustrate  the- 
general  scheme  of  the  testator,  to  set  out  in 
Uouc.  terba  the  provisions  attacked  and  those 
which  throw  light  upon  the  merits  of  the  con- 
troversy. In  item  3  all  the  testator's  personal 
property,  if  any,  left  after  the  payment  of 
debts,  is  bequeathed  to  his  three  children, 
share  and  share  alike.  In  item  5  the  real  estate 
is  devised  to  the  executor  and  his  successors  in 
trust,  upon  these  conditions:  After  providing 
out  of  the  income  of  the  real  estate  for  the  pay- 
ment of  taxes,  insurance,  repairs,  and  one  or 
two  small  annuities,  the  will  directs  that  "the 
residue  of  the  income  of  my  said  real  estate 
shall  be  divided  equally  among  my  said  three 
children,  share  and  share  alike,  and  to  be  dis- 
tributed monthly;  .  .  .  and  at  the  death 
of  the  last  of  my  said  three  children  the  title 
to  the  said  real  estate  shall  pass  to  and  become 
vested  in  their  heirs  as  follows:  One  third  to 
the  surviving  children  of  Harry  Clay  Chilcott 
and  their  heirs  forever;  one  third  to  the  surviv- 
ing children  of  Melvin  Scott  Chilcott  and  their 
heirs  forever;  one  third  to  the  surviving  chil- 
dren of  Kate  Price  and  their  heirs  forever;  and 
in  ease  either  of  my  said  children  shall  die,  leav- 
ing no  surviving  hy^>and  or  vrife  or  children, 
then  his  or  her  share  of  t?ie  income  of  tJie  said 
real  estate  shall  he  equally  divided  and  distribute 
ed,  one  half  to  each  of  the  surmting  children: 
provided,  nevertheless,  that  in  case  my  said  chil- 
dren should  desire  to  avail  themselves  of  the 
privilege  of  improving  said  real  estate,  and 
thereby  increase  the  value  of  said  property,  and 
the  revenue  derived  therefrom,  they  may,  if 
they  can  amicably  agree  upon  a  division  of  said 
property,  divide  it  into  three  equal  parts,  each 
one  choosing  one  third  of  said  properly,  which 
part  so  chosen  by  him  or  her  shall  be  the  pan 
or  portion  of  said  property  which  shall  de- 
scend to  and  become  vested  in  his  or  her  chil- 
dren at  bis  or  her  death,  as  heretofore  pro- 
vided." Then  follows  a  provision  that  the 
executor  shall  collect  the  income,  and  from  the 
whole  amount  collected  shall  deduct  the 
amount  of  the  annuities,  taxes,  etc.,  and  shall 
pay  over  the  balance  to  the  three  children,  to 
each  the  amount  collected  from  his  or  her  por- 
tion of  said  real  estate  so  divided.  The  con- 
cluding portion  of  this  item  is  as  follows: 
"That  in  case  of  a  division  of  said  property 
the  income  therefrom  shall  nevertheless  in  ail 
respects  be  distributed  and  disposed  of  as  here- 
tofore first  provided,  in  jointure."  The  eighth 
item  is:  "It  is  my  wiU  that  none  of  the  in- 
come derived  from  the  said  real  estate  shall  be 
improperly  used;  and  if  in  the  judgment  of  my 
executor  hereinafter  named  such  income  is  be- 
in^  improifcrly  expended  by  either  one  of  said 
children,  then  it  is  my  will  that,  after  amply 
providing  for  the  wants  of  such  child,  and  hiV 
or  her  4Niny.  ^c  withhold  the  residue,  and 
reinvest  T^e  same  in  Pueblo  real  estate,  or 
place  it  at)f  interest,  as  he  may  deem  best  for 
the^partiei  interested"  The  objections  urged 
under  this  first  ground  of  attack  relate  to  the 
dllises  of  the  will  which  we  have  above  itali- 
<ped.      ^ 

1;  This  is  an  action  to  overthrow,  not  to  con- 
%tie.  ^  will.  Unless  these  items  of  the  in- 
iiruniplt  claimed  to  be  invalid  are  so  uncertain 
al'to  jflmit  of  no  rational  interpretation,  and,. 
'is,  so  inseparably  connected    with    the 
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olher  parts  of  the  will  as  that,  if  stricken  there- 
from, the  general  scheme  of  the  testator  will 
he  defeated,  the  will,  as  a  whole,  should  not 
be  adjudged  Toid.     The  general  principle  has 
been  thus  expressed:    If  "several  trusts  are 
created  by  a  will,  which  are  independent  of 
each  other,  and  each  conaplet«  in  itself,  8ome 
of  which  are  lawful  and  others  unlawful,  and 
which  may  be  separated  from  each  other,  the 
illegal  trusts  may  be  cut  off  and  the  legal  one«) 
permitted  to  stand. "     TUden  v.  Qreen,  180  I^. 
Y.  29.  14  L.  R.  A.  33.     In  connection  with 
this  subiect,  there  are  two  fundamental  max- 
ims well  to    bear  in  mind.     One  is  that  the 
heir  at  law  shall  not  be  disinherited  by  con- 
jecture, but  only  by  express  words  or  necessary 
implication.     Schouler,  Wills,  2d    ed.  ^  479. 
Another  is  that  the  will  of  the  testator,  if  ex- 
pressed in   clear  and  unambiguous  lansruage, 
must  prevail,  even   though  it  disinherits  the 
heirs.     The  tendency  of  the  more  recent  de- 
cisions is  to  give  effect  to  testamentary  dispo- 
sitions which,  under  the  former  technical  deci- 
sions, would  have  been  held  void  for  uncertain- 
ty.    1  Jarman.  Wills,  ed.  1861,  pp.  330  et  heq. 
Judge  Redfield,  in  his  valuable  work  on  Wills, 
vol.  2,  p.  385),  says:     "In  very  few  esses  are 
wills  so  defective  and  confused  as  to  be  incapa- 
ble of  being  brought  into  harmony  and  intel- 
ligible meaning,  by   fair  and  allowable  con- 
struction, within  the  ordinary  range  of  judi- 
cial administration;  and  it  is  clearly  the  duty 
of  courts  to  uphold  every  contract,  and  espe- 
cially   every  ; instrument   of  a    testamentary 
character,  where  the  thing  can  fairly  be  done; 
and  it  is  little  creditable  to  courts  to  evade 
such  responsibility  in  such  cases  by  shielding 
themselves  behind  some  antiquated  case  which 
might  seem  to  justif}'  a  decision  against  its  va- 
lidity on  the  ground  of  uncertainty,  when,  at 
the  same  time,  every   member  of  the  court  is 
convinced,  from  the  words  of  the  will,  what 
the  testator  must  have  intended,  and  that  he 
could  have  meant  nothing  else.     We  should  at 
the  same  time  deprecate   that  latitudinarian 
mode  of  construction  whereby  courts  have  at- 
tempted to  bridge  over  every  chasm  in  the  lan- 
guage, however  broad  and  impenetrable,  by  a 
lawless  resort  to  conjecture,  based  upon  no  rec- 
ognized caDons  of  construction."    Bearing  in 
mind  these  general  principles,  an  examination 
of  this  will  discloses  that  the  primary  object 
of  the  testator  was  that  ultimately  his  grand- 
children, living  at  the  time  of  the  death  of  the 
last  one  of  his  three  children,  should  have  the 
fee-simple  title  of  all  his  real  estate;  and,  sec- 
ond, until  the  contingency  should  happen  when 
the  title  finally  vests,  that  his  three  children 
meanwhile  should  have  the  income  therefrom. 
There  is  no  uncertainty  as  to  the  meaniue  of 
the  provision  for  the  grandchildren,  or  of  the 
main  item  relating  to  the  application  of  the 
income  to  the  children;  but  it  is  only  as  to  cer- 
tain methods  for  the  distribution  of  the  income 
upon  the  happening  of  some  possible  contin- 
gency that  the  uncertainty  is  said  to  attach. 
The  discretionary  power  in' item  8  given  to  the 
trustee  to  withhold  from  any  of  the  children 
of  the   testator    who   should    improvidently 
spend  bis  or  her  share  such  amount  as  the  trus- 
tee should  determine,  and  the  power  to  invest 
the  portion  withheld  '*for  the  benefit  of  the 
parties  interested/'  and  the  provision  in  item  5 
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for  an  amicable  division  by  the  three  children 
of  the  real  estate,  and  the  payment  to  each 
£hild  of  the  income  from  his  allotted  share, 
coupled  with  the  closing  provision  for  distri- 
bution of  the  income  in  jointure,  as  first  pro- 
vided, notwithstanding  such  division  into  three 
equal  parts  be  made  of  the  income  bearing 
property,  and  the  method  provided  iu  the  same 
item  in  case  of  the  death  of  one  of  the  children 
— and  not  in  the  contingency  of  the  death  of 
two — for  distributing  the  share  of  such  de- 
ceased child  in  a  certain  specified  way,  are, 
each  and  all,  subordinate  or  subsidiary  to  the 
two  main  provisions  of  the  will  hereinbefore 
referred  to,  and  relate  merely  to  the  manner  of 
the  distributing  of  the  income  in  case  of  the 
happening  of  certain  specified  things.  In  no 
sense  are  they  so  connected  with  the  main  pro- 
visions and  interdependent  as  that,  if  one 
should  fall,  the  others  would  likewise  fall. 
While  we  are  not  impressed  with  the  uncer- 
tainty which  appellants  profess  to  discover 
in  these  subordinate  provisions,  it  is  sufficient 
to  say  that,  if  the  contingencies  should  hap- 
pen, in  which  event  only  the  meaning  of 
these  items  would  become  practical  questions, 
and  there  should  then  be  any  doubt  in  the 
mind  of  the  trustee,  or  difference  of  opinion 
between  the  respective  claimants  of  the  in- 
come, as  to  who  are  "the  parties  interested" 
for  whose  benefit  the  income  was  invested, 
or  as  .to  the  meaning,  if  any,  of  "iu  jointure" 
in  the  clause  where  it  occurs,  or  what  should  be 
done  with  the  income  after  the  death  of  two 
of  the  children,  in  the  circumstances  stated, 
instead  of  the  death  of  one  only,  as  the  pro- 
vision is  said  to  cover,  a  resort  to  a  court 
exercising  equitable  jurisdiction  for  a  con- 
struction of  these  items  would  be  proper,  and 
we  apprehend  there  would  not  be  much  diffi- 
culty in  harmonizing  the  different  provisions, 
or  carrying  out  the  intention  of  the  testator. 
If,  however,  we  should  agree  with  appellants 
that  each  one  of  these  items  is  incapable  of 
enforcement,  and  therefore  void  for  uncer- 
tainty, we  are  clearly  of  opinion  that  all  of  them 
might  be  stricken  from  the  will  without  im- 
pairing its  integrity  as  a  whole,  or  without 
affecting  the  general  scheme  of  the  testamen- 
tary disposition,  or  interfering  with  or  defeat- 
ing the  evident  general  intent  of  the  testator. 
2  Schouler,  Wills,  pt.  6.  chap.  1. 

The  important  question  in  the  case  is  still  to 
be  determined.  A  mere  reading  of  the  will 
shows  that  the  ultimate  vesting  of  the  fee  of 
this  estate  is  postponed  until  the  termination 
of  the  lives  of  three  designated  persons  in 
being,  viz,,  the  three  children  of  the  testator, 
who  were  living  at  the  time  of  his  death. 
Upon  the  death  of  the  last  of  the  three  the  fee 
vests,  as  provided  in  the  will,  in  the  then 
surviving  grandchildren.  The  contention  of 
appellants  is  that  this  disposition  of  property 
is  void  in  this  state,  in  that  it  violates  the  rule 
against  perpetuities,  which,  under  the  common 
law  as  in  force  in  Colorado,  prohibits  the  sus- 
pension of  the  fee  for  a  longer  period  than  that 
of  one  designated  life  in  being.  There  is  no 
statutory  provision  touching  this  subject,  and 
no  decision  of  this  court  in  point.  The  case  is 
one  of  first  impression  in  this  state.  It  is  con- 
ceded by  appellants  that  in  no  state  of  the  Union 
where  the  common  law  prevails,  in  the  ab- 
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seDce  of  a  coDflicting  statute  regulatini?  the  sub- 
ject, would  this  will  be  held  void  on  the 
ground  indicated:  and  also  that,  under  the 
common  law  of  England  of  the  present  day. 
this  will  would  be  declared  valid.  By  an 
elaborate  historical  argument,  however,  coun- 
sel seeks  to  except  Colorado  from  the  operation 
•of  the  common  law  as  generally  understood  in 
this  country,  and  asks  this  court  to  apply  to 
this  will  the  rules  of  the  common  law  as  coun- 
sel says  it  was  prior  to  the  4th  vear  of  James 
I.  (1607).  The  general  outline  of  the  argument 
is  this:  Independent  of  the  statute,  the  prin- 
•ciples  of  the  civil  law  would  form  the  ground- 
work of  jurisprudence  in  Colorado.  The 
English  common  law  has  become  incorporated 
in  our  general  municipal  law  as  the  result  of 
the  following  act  of  the  general  assemblv: 
"The  common  law  of  England,  so  far  as  t&e 
same  is  applicable  and  of  a  general  nature,  and 
all  acts  and  statutes  of  the  British  Parliament, 
made  in  aid  of  or  to  supply  the  defects  of  the 
common  law  prior  to  the  4th  year  of  James  I. 
[excepting  certain  designated  statutes],  and 
which  are  of  a  general  nature,  and  not  local  to 
that  kingdom,  .shall  be  the  rule  of  decision,  and 
shall  be  considered  as  of  full  force  until  re- 
pealed by  legislative  authority."  Gen.  Stat. 
1888.  §  197;  Mills'  Anno.  Stat.  §  4184.  The 
construction  of  this  statute  by  appellants  is  that 
the  common  law  as  it  existed  and  was  defined 
in  the  courts  of  England  prior  to  the  4th  year 
•of  James  1.  only,  was  incorporated,  and  that 
subsequent  decisions  of  the  English  courts,  as 
well  as  acts  of  the  British  Parliament,  have  no 
force  in  this  state.  By  the  principles,  both  of 
the  civil  and  the  common  law  prior  to  the  reign 
of  James  I.,  and.  for  that  matter,  nearly  a 
century  thereafter,  the  common  law,  as  ex- 
pounded by  the  courts,  would  have  declared 
invalid  such  a  testamentary  disposition  as  this 
will  makes,  for  it  postpones  the  vesting  of  a 
fee  for  a  longer  period  than  one  designated  life 
in  being.  Any  modification  or  enlargement  of 
the  common  law,  however,  by  judicial  con- 
struction, or  by  acts  of  the  British  Parliament, 
is  inoperative  in  Colorado,  as  contrary  to  the 
spirit  and  letter  of  our  statute,  above  cited ;  and 
it  is  only  by  the  development  of  the  rule 
against  perpetuities  made  by  decision  of  the 
House  of  Lords  in  1665  in  the  Duke  of  N(yrfoWs 
Case,  8  Cas.  in  Ch.  1.  and  from  time  to  time 
followed  by  the  English  courts  from  that  lime 
to  the  present,  that  it  was  permitted  to  suspend 
the  vesting  of  the  fee  for]  the  period  of  one  or 
more  lives  in  being  and  twenty-one  years  and 
a  fraction  thereafter.  It  is  said  that  the  policy 
of  our  laws  and  the  principles  of  our  public 
policy  unite  in  forbidding  recognition  to  the 
extension  of  the  rule  prevailing  during  the 
reign  of  James  I.,  and  therefore,  as  a  question 
of  judicial  policy,  untrammeled  by  considera- 
tions of  stare  decisM,  we  are  asked  to  enunciate 
a  rule  for  this  state  restricting  executory  de- 
vises, or  any  testamentary  disposition,  or  real 
estate  suspending  the  fee  or  fettering  alienation 
to  a  period  not  exceeding  that  of  one  enu- 
merated life  in  being.  The  appellees  question 
the  soundness  of  the  appellants'  deduction  of 
this  rule  from  the  authorities  cited,  and  deny 
the  historical  accuracy  of  the  argument. 
However,  they  insist  that  the  rule  always  was 
confined  to  executory  devises  proper,  and  to 
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some  classes  of  contingent  remainders,  in  cer- 
tain circumstances,  and  never  applied  to  a 
vested  remainder,  such  as  is  the  estate  devised 
to  the  grandchildren  in  this  will.  But  if  the 
character  of  the  estate  in  (question  comes  within 
the  rule  against  perpetuities,  as  being  a  contin- 
gent remainder  or  an  executory  devise  proper, 
they  insist  that  the  devise  nevertheless  is  valid 
within  the  rule  of  the  common  law  in  force  at 
the  present  day  in  this  state,  and  that  the 
construction  put  by  appellants  upon  our  statute 
adopting  the  common  law  is  forced  and  unnat- 
ural, contrary  to  the  general  understanding  of 
the  profession,  and  opposed  to  the  decisions  of 
other  states  enforcing  the  common  law  under 
the  authority  of  similar  statutes.  It  is  not 
always  easy  to  determine  whether  a  limitAtion 
is  a  vested  or  a  contingent  remainder.  In 
cases  of  doubt  courts  lean  towards  holding  it 
as  vested,  rather  than  contingent,  if  consistent 
with  sound  construction.  2  Fearne,  Contin- 
gent Remainders,  chap.  2,  p.  200.  Here  a 
particular  freehold  estate  in  trust  is  granted  to 
Hart  and  his  successors,  with  the  remainder 
over  to  such  of  the  grandchildren  of  Senator 
Chilcott  as  are  living  at  the  time  of  the  death 
of  the  last  of  the  testator's  three  children. 
This  limitation  is  not  an  executory  devise,  nor 
is  it  a  vested  remainder;  for  the  persons  in 
whom  the  fee  will  ultimately  vest  are,  in  the 
nature  of  things,  dubious  and  unascertainable 
so  long  as  any  one  of  the  three  children  is  alive. 
It  follows  that  until  the  death  of  the  last 
child  the  grandchildren  who  will  take  are  un- 
certain, and  hence  the  remainder  is  a  contin- 
gent remainder, — contingent  in  respect  to  the 
persons  who  will  take.  The  same  reason, 
therefore,  exists  for  the  application  to  it  of  the 
rule  against  perpetuities  as  to  an  executory 
devise  proper,  which,  however,  does  not  apply 
to  a  vested 'remainder.  Gray,  Perpetuities, 
S  205.  See  McArthur  v.  Scott,  118  U.  8.  340, 
28  L.  ed.  1015,  on  this  and  other  points  in  the 
case.  2  Fearne,  Contingent  Remainders, 
p.  185;  2  Bl.  Com.  3d  ed.  chap.  11;  2  Washb. 
Real  Prop.  4th  ed.  bk.  2,  chap.  4>  20  Am.  & 
Eng.  Enc.  Law,  pp.  858  et  seq. 

Our  examination  of  the  authorities  cited  (all 
of  which  are  collated  in  Gray  on  Perpetuities) 
leads  to  the  conclusion  that  the  reasons  upon 
which  were  based  the  earliest  English  decisions 
declaring  certain  testamentary  dispositions  of 
property  void  as  against  public  policy  were  that 
the  estates  so  devised  were  inalienable  or  inde- 
structible. The  rule  had  its  origin  in  connec- 
tion with  executory  devises  of  chattels  real,  and 
not  of  freehold  estates;  but  no  suggestion  that 
the  invalidity  of  a  future  limitation  of  real 
estate  is  dependent  upon  its  remoteness  appears 
until  much  later  than  the  case  of  Smith  v 
Warren,  Cro.  Eliz.  pt.  2,  p.  688,  decided  in 
1599.  Gray.  Perpetuities,  §  147.  Its  applica- 
tion to  limitations  of  real  property  was  ex- 
tended and  became  practically  necessary  when 
such  limitations  were  held  to' be  inalienable  in 
order  to  restrain  the  indefinite  tyine  up  of 
estates.  Up  to  Manniiig'9  Case  (1609)  8  Coke, 
94ft,  an  executory  devise  after  a  life  term,  like 
one  aftej  an  indefinite  failure  of  issue,  was 
supposed  to  be  bad  as  a  limitation;  but  Man- 
ning's Case  made  them  both  good;  and  in  Ben- 
net  V.  Lewknor  (1616)1  Rolle,  Rep.  856.  is  there 
found  the  first  notion  of  remoteness  as  an 
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objection  to  limltatioD.  In  Ohild  ▼.  Baylie 
<1628)  Cro.  Jac.  459«  2  Rolle,  Rep.  129.  one  of 
the  judges  announced  the  principle  that  the 
Taliditv  of  an  estate  on  condition  precedent  was 
dependient,  not  on  the  character,  but  on  the  time 
of  the  contingent  event.  But  this  rule  was 
discountenanced  by  the  other  judges,  and  was 
out  even  formulated  as  a  rule  till  a  later  date, 
and  never  became  firmly  established  on  this 
principle,  says  Prof.  Gray,  until  the  great  case 
of  the  DuU  of  Norfolk  was  decided  in  the 
House  of  Lords  in  1685.  8  Cas.  in  Ch.  1,  84. 
Counsel  for  appellants  rely  upon  the  case  of 
PelU  V.  Brown  (1020)  Cro.  Jac.  590,  2  Rolle, 
Rep.  196,  216,  as  establishing  the  doctrine  for 
which  they  contend.  This  case  has  been  re- 
ferred to  by  some  of  the  jad|i:cs  and  the  text- 
writers  as  the  foundation  of  this  branch  of  the 
law,  and  undoubtedly  had  great  influence  in 
molding  it;  but  we  think  that  Prof.  Gray  has 
demonstrated,  what  a  reading  of  the  case  itself 
shows,  that  it  is  not  entitled  to  that  distinction, 
although  it  bad  great  influence  upon  the  doc- 
trine in  question,  for  it  is  apparent  from  a 
reading  of  the  case  that  the  court  uses  the  term 
"perpetuity"  in  its  original  sense  of  "inde- 
structible" or  "inalienable,"  and  not  in  the 
sense  of  "remoteness  of  time."  Even  in  this 
<5a9e.  as  reported  in  1  Eq.  Cas.  Abr.  p.  187,  it  is 
said  that  the  devise  in  question  is  good,  as  the 
contingency  would  happen  within  the  compass 
of  lives  then  in  being.  It  is  proper,  however, 
to  say  that  this  case  is  badly  reported,  and  is  not 
stated  the  same  way  bv  the  various  reporters. 
This  brief  discussion  Is  pertinent  in  this  con- 
nection, for  to  maintain  their  position  counsel 
for  appellants  must  show  from  the  English  de- 
cisions that  prior  to  1607  the  law,  as  then  un- 
derstood, would  have  rendered  the  devise  now 
before  us  void  because  the  vesting  of  the  fee  is 
too  remote  in  time.  But  the  result  of  the  au- 
thorities, as  we  have  just  stated,  is  that  prior  to 
1607  the  only  reason  given  by  the  judges  for 
declaring  void  the  devises  of  a  conditional  estate 
was  on  account  of  their  character  as  inalienable 
or  indestructible,  and  not  that  the  vesting  of  the 
fee  was  too  long  postponed.  It  was  not  until 
about  1620 — thirteen  years  after  the  period  to 
which,  counsel  for  appellants  claim,  we  are 
limited  in  the  enforcement  of  the  common  law 
— that  we  meet  with  the  suggestion  of  remote- 
ness as  an  objection.  From  the  very  first  sug- 
gestion with  which  we  meet  down  to  the  time 
of  the  Duke  of  Norfolk" »  Cote,  in  1685.  there  was 
a  gradual  development  and  unfolding  of  the 
doctrine,  the  first  definite  enunciation  of  which 
was  that  the  postponing  of  tJhe  vesting  of  a  fee 
for  the  period  of  one  designated  life  in  being 
was  good;  and  finally,  in  the  leading  case  of  the 
Dukt  of  Norfolk,  this  period  was  said  to  be  for 
a  life  or  lives  in  being,  when  the  doctrine  was 
thus  expressed:  "A  future  interest  might  be 
limited  to  commence  on  any  contingency  which 
must  occur  within  lives  in  being."  Gray,  Per- 
petuities, §  170.  Thereafter  the  rule  was 
gradually  extended  so  as  to  cover  the  time 
necessary  for  the  birth  of  posthumous  chil- 
dren, and  the  minority  of  a  person  who  was 
under  age  at  the  termination  of  the  life  or 
lives  in  being,  until  finally  in  England,  as 
well  as  in  all  of  the  states  of  the  Union 
which  have  adopted  the  common  law,  and 
where  the  matter  is  not  regulated  by  statute, 
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it  may  be  said  that  a  future  estate  by  way  of 
testamentary  disposition  may  now  be  made  to 
commence  after  the  termination  of  a  preceding 
estate  granted  for  the  life  or  lives  of  persons 
in  being  and  twenty-one  years  and  nine  months 
thereafter.  If  the  ^tate  devised  in  Senator 
Chilcott's  will  is  void  it  is  not  because  of  the 
fact  that  we  have  adopted  the  common  law  as 
understood  in  England  prior  to  1607  and  not 
afterwards,  and  that  such  common  law  pro- 
hibited the  suspension  of  the  vesting  of  the  fee 
for  a  period  longer  than  the  life  of  one  desig- 
nated life  in  being,  for  we  do  not  find  that 
such  a  rule  was  then  in  force.  The  rule 
against  perpetuities  was  of  slow  growth,  and 
in  its  development  It  was  for  no  considerable 
period,  if  at  all,  that  the  time  was  thus  limited 
to  one  life  only. 

The  common  law  thus  being  a  constant 
growth,  gradually  expanding  and  adapting 
itself  to  the  changing  conditions  of  life  and 
business  from  time  to  time,  what  the  law  is  at 
any  particular  time  must  be  determined  from 
the  latest  decisions  of  the  courts;  and  the 
recognized  theory  is  that,  aside  from  the  influ- 
ence of  statutory  enactments,  the  latest  iudicial 
announcement  of  the  courts  is  merely  declara- 
tory of  what  the  law  is  and  always  has  been. 
We  are  at  liberty,  therefore.  If  not  absolutely 
bound  therebv,  to  avail  ourselves  of  the  latest 
expression  of  the  English  courts,  upon  any 
particular  branch  of  the  law,  in  so  far  as  the 
same  is  applicable  to  our  institutions,  of  a 
general  nature  and  suitable  to  the  genius  of 
our  people  as  well  as  to  consult  the  English 
decisions  made  prior  to  1607.  But  the  general 
rule  against  perpetuities  as  we  have  stated  it, 
as  existing  in  this  countiy  in  the  absence  of 
special  statutorv  enactment,  was  well  known 
when  our  legislature  enacted  the  statute  upoh 
the  subject  of  the  common  law.  Our  statute 
is  practically  a  literal  transcript  of  the  Illinois 
statute  of  1845  (HI.  Rev.  Stat.  1845,  p.  887), 
and  of  the  Illinois  statute  of  1874  (111.  Rev. 
Stat.  1874.  p.  269;  1  Starr  <&  C.  Anno.  Stat, 
p.  568);  and  with  the  exception  of  the  words 
"so  far  as  the  same  is  applicable  and  of  a 

feneral  nature,"  is  substantially  the  same  as  the 
lltnois  act  of  1819  (8  111.  597,  Appx.)  The 
original  of  these  acts  seems  to  have  been  In 
Virginia,  and  prior  to  the  enactment  in  Illinois 
was  adopted  in  Indiana  in  1807.  Our  act  was 
passed  originallv  in  1861,  and  re-enacted,  with 
slight  changes,  in  1868,  which  re-enactment  is 
in  force  at  the  presen  t  ti me.  Rhoads  v.  Rhoads, 
43  m.  289,  and  Waldo  v.  Vummings,  45  UL 
421  (decided  in  1867),  were  cases  calling  for  an 
announcement  of  the  rule  against  perpetuities, 
and  the  court  in  effect  held  that  under  this 
statute  the  English  common  law  as  found  in 
the  reports  since  1607  as  well  as  before  consti- 
tuted the  rule  of  decision  in  Illinois  so  far  as  it 
is  general  and  applicable  to  the  condition  of 
things  there  existing;  and  it  was  accordingly 
held  that  the  law  in  that  state,  where  there  was 
no  statute  concerning  perpetuities,  permitted  a 
testator  to  make  a  devise  of  real  estate  to  com- 
mence upon  a  contingencv  happening  within 
the  period  of  a  life  or  lives  m  being  and 
twenty-one  years  and  a  fraction  thereafter. 
While  not  expressly  so  deciding,  yet  the  logical 
effect  of  these  decisions  is  that  the  decisions  of 
the  English  courts,  announced  since  1607,  are 
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coDtrolliDg  in  Illinois  so  far  as  applicable  and 
of  a  general  nature,  and  were  not  changed  by 
statute;  because,  as  appellants  bere  claim,  the 
rule  against  perpetuities,  as  enforced  by  the 
supreme  court  of  Illinois,  was  established  by 
the  English  courts  long  after  the  reign  of 
James  I.  If  the  Illinois  court  had  construed 
the  statute  as  making  the  English  common  law, 
as  existing  prior  to  1607,  and  not  afterwards, 
the  rule  of  decision  in  that  state,  it  probably 
would  have  announced  a  different  rule  against 
perpetuities.  The  same  construction  of  this 
statute  was  recognized  in  the  earlier  cases  of 
Bayer  v.  Smet,  4  III.  120;  Penny  v.  Little,  Id. 
801;  Oerher  v.  Grahel,  16  111.  217.  and  by 
implication,  in  QmstY,  Reynolds,  68111.  478, 18 
Am.  Rep.  570.  It  must  be  presumed  that  our 
legislature  was  familiar  with  these  decisions, 
and,  under  a  familiar  rule  of  construction, 
unless  there  are  peculiar  reasons  for  a  con- 
trary holdings  when  a  state  adopts  the  statute 
of  another  state,  the  construction  which  the 
courts  of  the  latter  state  put  upon  the  statute 
before  such  adoption  should  be  followed  by  the 
courts  of  the  adopting  state. 

It  is  not  urged  with  any  force  (nor  do  we 
know  of  any  substantial  basis  for  such  con- 
tention) that  the  conditions  existing  in  this 
state  are  so  different  from  those  in  Illinois, 
or  that  the  modern  rule  against  perpetuities 
existing  in  England  and  America  is  so  incom- 
patible with  our  institutions,  as  that  these  con- 
siderations would  authorize  us  to  adopt  a  rule 
differept  from  that  in  force  in  such  jurisdic- 
tions. If  our  legislature  in  1868  had  deemed 
it  to  be  a  matter  of  sufficient  importance  to 
modify  the  rule  agaiust  perpetuities  as  gen- 
erally understood  in  this  country,  or  had  con- 
sidered the  rule  as  contrary  to  sound  public 
policy  or  imcompatible  with  the  conditions  here 
existing,  it  is  reasonable  to  suppose  that  in 
adopting  the  common  law  it  would  have  by  apt 
words  qualified  the  same;  and  that  that  or  some 
subsequent  general  assembly  would  have  by 
some  positive  enactment  limited  the  scope  of 
the  rule  as  generally  understood.  The  reasons, 
whatever  of  force  they  possess,  urged  upon  us 
by  counsel  to  adopt  a  rule  which  at  one  desig- 
nated period  of  time  was  in  existence  in  Eng- 
land during  the  gradual  unfolding  of  the  doc- 
trine, might  be  properly  addressed  to  the  legis- 


lature, but  are  not  of  such  persuasiveness  as  to 
lead  us  to  change  what  may  be  termed  a  rule  of 
property.  Our  attention  has  been  called  to  a 
decision  by  Mr.  Commissioner  Stallcup  in  Berr 
V.  Johnson,  11  Colo.  398,  wherein  be  states 
(what  was  not  necessary  to  a  decision  in  that 
case)  that  our  legislature  adopted  the  common 
law  as  it  existed  prior  to  the  4th  year  of  the 
reign  of  James  I.,  and  our  courts  cannot  sub- 
stitute a  different  date.  The  point  under  con- 
sideration in  that  case  was  whether  a  landlord 
could  distrain  for  rent  in  the  absence  of  such 
right  reserved  in  the  lease.  Such  right  did  not 
exist  at  common  law  prior  or  subsequent  to 
1607,  but  as  the  authorities  cited  in  that  case 
show,  was  conferred  by  an  act  of  Parliament 
passed  after  that  time  and  during  the  reign  of 
Creorge  II.  So  that,  while  it  is  clear  that  in 
this  state  acts  of  the  British  Parliament  passed 
since  1607  are  not  in  force, — which  was  the 
only  point  in  the  Case  of  Berr,  sttpra^—M  does 
not  follow  that  the  common  law  of  England, 
unaffected  by  subsequent  acts  of  Parliament, 
and  as  expounded  by  the  English  courts  since 
that  time,  may  not  be  the  rule  of  decision  in 
this  state,  provided  the  same  is  applicable  and 
of  a  general  nature,  and  the  remark  by  the 
learned  commissioner  was  dictum. 

Since  this  court  was  first  constituted,  it  has 
been  enforcing  the  common  law  of  England  so 
far  as  applicable  and  of  a  general  nature;  and 
in  ascertaining  what  the  common  law  is  has 
repeatedly  consulted  and  referred  with  approval 
to  the  decisions  of  the  English  courts  rendered 
since,  as  well  as  prior  to  the  year  1(R)7,  with- 
out inquiring  whether  the  doctrine  of  the  cases 
subsequent  to  that  date  differed  from  the  com- 
mon law  as  found  in  the  decisions  prior  thereto. 
This  is  true,  also,  of  the  courts  of  Indiana, 
Illinois,  and  other  states  of  the  Union.  In 
view  of  this  uniform  practice  of  this  and  other 
courts,  and  in  view  of  the  construction  by  the 
Illinois  courts  of  this  act  adopting  the  com- 
mon law,  which  we  borrowed  from  that  state, 
we  think  that  what  is  known  as  the  modern 
rule  against  perpetuities,  viz,,  that  a  future 
estate  may  be  limited  to  take  effect  after  the 
termination  of  one  or  more  lives  in  being  and 
twenty -one  years  and  a  fraction  thereafter,  is 
in  force  in  this  state. 

2'ke  judgment  ofUie  District  Court  is  affirmed. 


INDIANA  SUPREME  COURT. 


Joseph  SWINDELL,  Mayor   of  Plymouth, 
AppU, 

V, 

STATE  of  Indiana,  ex  rel,  James  W. 
MAXEY  et  at. 

aiSInd.lSa.) 

1.   The  duty  of  a  mayor  to  reeo^nixe 
members  of  a  common  oouncil  and  per- 


mit tbem  to  exercise  their  duties  as  such  may,  in 
case  of  his  refusal,  be  enforced  hy  mandamus. 

2.  The  creation  of  additional  wards,  thus 
oocasioning  a  vacancy  in  the  office  of  councilman 
which  the  council  can  flU  by  appointment,  under 
act  February  20, 1891,  is  within  the  power  of  the 
council,  under  Aev.  Stat.  1894,  8  8470  (Acts  1891, 
p.  83). 

8*  The  mode  of  procedure  in  the  enact- 
ment of  ordinances  when  committed  to  the 


NOTB.—  As  to  the  mode  of  enacting  an  ordinance,  i 
see  also  Swift  v.  People,  Ferris  Wheel  Co.  (Bl.)  88  L. ! 
B.A.470.  I 

For  the  disdnction  between  a  resolution  and  an  I 
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ordinance,  see  some  cases  in  a  note  to  Bills  v. 
Goshen  (Ind.)  8  L.  R.  A.  ^61;  CrawfordsviUe  v. 
Braden  (Ind.)  14  L.  K.  A.  268:  and  Shaub  v.  Lan- 
caster (Pa.)  21 L.  B.  A.  (HO. 
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authority  or  power  of  a  olty  oouncll  and  not  teg- 
nlated  by  the  charter  law  of  the  city  may  be  fixed 
by  an  ordinance  which  will  govern  bo  long  as  It 
is  in  force  In  the  enactment  of  all  ordinances. 
4«  An  ordinance  proTidlng  tlutt  all  ordi* 
nances  shall  be  read  three  times  before 
beioff  passed,  and  that  no  ordinance  shall  pass  or 
be  read  the  third  time  on  the  same  day  In  which 
it  was  introduced  unless  the  rule  Is  suspended  by 
a  two-thirds  vote,  cannot  be  annulled  or  repealed 
by  a  mere  majority  vote,  on  a  motion  which  is 
not  read  and  adopted  In  accordance  with  the  pro- 
vision of  such  ordinance. 

(December  19,  1805.) 

APPEAL  by  defendant  from  a  iudgment  of 
the  Circuit  Court  for  Marsbail  County  in 
favor  of  relators  in  a  mandamus  proceeding  to 
compel  defendant  to  recognize  the  claims 
of  relators  as  councilman  of  the  city  of  Ply- 
mouth.    Reverted. 

The  facts  are  stated  in  the  opinion. 

Meagre.  R.  B.  O^leshee,  W.  B.  HesSt 
and  Charles  Kellison  for  appellant. 

Messre,  J.  D.  McLaren^  Samuel 
Parker,  C.  D.  Drummond*  and  E.  C. 
Hartindale  for  appellee. 

Jordan*  J.,  delivered  the  opinion  of  the 
court: 

The  relators,  James  W.  Maxey  and  William 
O'Keefe,  instituted  and  prosecuted  this  action 
in  the  lower  court,  in  the  name  of  the  state,  to 
obtain  a  writ  of  mandate  against  the  appellant, 
as  the  mayor  of  the  city  of  Plymouth.  Mar- 
shall.county,  Indiana,  to  compel  him  to  recog- 
nize each  of  them  as  members  of  the  common 
council  of  the  city,  and  permit  each  of  them  to 
exercise  the  duties  of  the  office  of  councilman. 
The  application  for  the  writ  substantially  sets 
forth  that  on  April  26,  1873,  Plymouth  was 
incorporated  as  a  city,  under  and  in  pursuance 
of  the  general  laws  of  the  state  of  Indiana  ap- 
plicable to  the  incorporation  of  cities;  that  the 
city  upon  its  incorporation  was  divided  into 
three  wards,  and  that  this  division  continued 
until  the  27th  day  of  August,  1894,  when  the 
common  council  thereof,  being  then  composed 
of  six  coun oilmen,  at  a  regular  meeting,  by  an 
ordinance  duly  passed  and  adopted  at  said 
meeting,  divided  the  city  into  four  wards, 
thereby  creating  an  additional  one,  which  was 
designated  as  the  ''Fourth  Ward;"  that  im- 
mediately after  creating  this  ward  said  council 
at  the  said  meeting  dia  appoint  the  relators  as 
councilmen  therefrom,  to  fill  the  vacancies  ex- 
isting in  said  council  by  reason  of  the  creation 
of  the 'additional  ward.  The  due  qualification 
of  the  relators  as  members  of  the  council  is  al- 
leged, and  it  is  charged  that  the  mayor,  as  the 
presiding  officer  of  the  common  council,  has 
refused  to  recognize  them,  or  either  of  them, 
and  refuses  to  permit  them,  or  either  of  them, 
to  exercise  their  rights  as  such  councilmen, 
and  that  be  had  directed  the  clerk  not  to  call 
the  names  of  said  relators  when  present  upon 
occasions  when  it  was  necessary  to  constitute  a 
quorum,  etc.  The  application  prayed  for  a 
peremptory  writ  of  mandate  against  the  appel- 
lant, commanding  him  to  recognize  the  relators 
as  councilmen,  and  to  permit  them,  as  such, 
to  participate  in  the  business  of  the  council, 
and  to  discharge  the  duties  Incumbent  upon 
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them  as  such  officers.  An  alternative  writ  was 
issued,  which  embodied  the  facts  as  alleged  in 
the  petition,  and  required  appellant  to  show 
cause  why  the  prayer  of  the  relators  should 
not  be  granted.  To  this  writ  appellant  unsuc- 
cessfully demurred,  for  insufficiency  of  facts, 
and  for  a  misjoinder  of  causes  of  action.  An 
answer  in  three  paragraphs  was  filed.  The 
first  was  a  general  denial.  The  second  alleged, 
171^^  alia^  that  the  ordinance  in  question  was 
invalid  because  it  was  passed  in  violation  of  a 
certain  ordained  nile  of  the  common  council  of 
said  city,  which  rule,  it  was  alleged,  controlled 
and  governed  the  proceedings  of  the  common 
council  in  the  adoption  of  ordinances,  and  the 
rule  was  made  a  part  of  this  paragraph.  By 
the  third  paragraph  appellant  sought  to  assail 
the  verity  of  the  alleged  proceedings  of  the 
council.  The  second  paragraph  of  the  answer 
or  return  to  the  writ,  upon  appellee's  motion, 
was  struck  out  and  suppressed  by  the  court, 
upon  the  grounds  that  all  competent  matters 
therein  set  up  could  be  given  in  evidence  un- 
der the  general  denial,  and  for  the  further  rea- 
son that  the  paragraph  did  not  state  facts  suf- 
ficient to  constitute  an  answer  or  return  to  the 
writ.  To  this  ruling  an  exception  was  duly 
reserved.  Appellees  replied  in  denial  to  the 
third  paragraph  of  the  answer,  and  the  issues 
were  in  this  manner  Joined  between  the  parties, 
and  the  cause  was  submitted  to  a  iury  for 
trial.  At  the  conclusion  of  the  evidence  the 
court,  at  the  request  of  the  appellees,  in- 
structed the  jury  to  find  a  verdict  in  their  fa- 
vor, which  was  returned  accordingly. 

Over  appellant's  motion  for  a  new  trial,  the 
court  adjudged  and  ordered  the  peremptory 
writ  to  issue  as  prayed  for  by  the  appellees. 
Various  errors  are  assigned  and  questions  pre- 
sented and  urged  by  the  learned  attorneys  for 
the  appellant,  among  the  first  of  which  is. 
Were  the  application  and  alternative  writ  suf- 
ficient in  facts  to  entitle  appellees  to  a  remedy 
by  mandamus?  Upon  the  theory  that  the  or- 
dinance upon  which  appellees  found  their 
right  to  exercise  the  duties  of  the  office  to 
which  it  is  alleged  they  were  duly  appointed 
and  qualified  was  a  valid  act  of  the  council, 
we  are  of  the  opinion  that  this  ouestion  must 
be  answered  in  the  affirmative.  By  Rev.  Stat. 
1894,  §  8531  (Rev.  Stat.  1881,  §  8096),  the 
mayor  is  made  the  presiding  officer  of  the  com- 
mon council,  and,  in  a  case  of  tie,  has  the  cast- 
ing vote.  Under  Rev.  SUt.  1894,  §  3497 (Rev. 
Stat.  1881,  §  3062),  the  duty  is  enjoined  upon 
him  to  see  that  the  laws  of  the  state  and  the 
bylaws  and  ordinances  of  the  common  coun- 
cil be  faithfully  executed  within  the  city,  and 
to  exercise  supervision  over  subordinate  of- 
ficers, and  recommend  to  the  common  council 
such  measures  as  he  may  deem  to  be  for  the 
common  good.  These  are  some  of  the  latter 
officer's  duties,  among  others,  prescribed  by 
the  organic  law  under  which  the  city  of  Ply- 
mouth was  organized.  From  the  facts  as 
averred,  It  appears,  at  least,  that  the  relators 
held  a  prima  facie  title  or  right  to  the  office 
which  they  claimed,  undisputed  by  any  other 
adverse  claimant.  Hence  it  follows  that  it 
was  the  duty  of  appellant,  as  mayor,  resulting 
from  bis  office,  to  recognize  the  claims  of  the 
former,  and  allow  them  to  exercise  the  duties 
as  members  of  the  common  council,  and  upon 
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a  refusal  to  discharge  tbis  duty  they  were  enti- 
tled to  iDstitule  an  action  to  enforce  a  perform- 
ance thereof  by  a  writ  of  mandamus.  Rev. 
Stat.  1894,  §  1182  (Rev.  Stat  1881.  g  lldS); 
Mannix  ▼.  State,  Mitehdl,  115  Ind.  245,  and  au- 
thorities there  cited;  MadUon  v.  KorUy,  82 
Ind.  74.  Under  such  circumstances  it  is  well 
settled  that  the  legality  and  validity  of  the 
election  or  appointment  may  be  inquired  into 
in  any  proceedmg  by  mandamus  instituted  to 
compel  other  persons  to  recognize  the  claim- 
ant's title  to  the  office,  or  when  he  seeks  to  en- 
ter into  it,  or  otherwise  asserts  his  right  to  act 
as  a  duly-elected  officer.  6  Am.  &  Eng.  Enc. 
Law,  pp.  884,  885;  Lawrence  v.  Ingerwll,  88 
Tenn.  52,  6  L.  R.  A.  808,  and  authorities  there 
cited. 

The  two  cardinal  propositions  involved  for  a 
decision  in  this  appeal  are:  First.  Was  the 
common  council  or  the  city  of  Plymouth  au- 
thorized by  law  to  adopt  the  ordinance 
whereby  the  additional  ward  was  created, 
.  from  which  the  relators  were  appointed  as 
councilmen?  Second.  If  the  council  was  so 
empowered,  was  the  ordinance  in  question  le- 
gally and  validly  adopted?  We  will  consider 
and  determine  these  two  questions  in  their 
order. 

The  following  facts  are  established  by  the  evi- 
dence in  the  record:  On  the  25th  day  of  April, 
1878.  the  town  of  Plymouth  was  organiz^  as 
a  city,  under  and  in  pursuance  of  the  general 
laws  of  the  state.  It  was  immediately  there- 
after, under  §  8468,  Rev.  Stat.  1894  (Rev. 
Stat.  1881,  §  8087),  divided  into  three  wards, 
and  its  common  council  thereby  made  to  con- 
sist of  six  members;  and  this  status  of  affairs 
remained  until  August  27,  1894.  when,  at  a 
Tegular  meeting  of  the  council,  with  all  of  the 
six  members  present,— at  which  meeting  the 
juayor  who  was  the  predecessor  of  appellant 
presided, — the  city  was  divided  into  four 
wards  by  an  ordinance  introduced  and  adopted 
at  said  meeting.  The  proceedings  of  the  coun- 
'Cll  after  the  introduction  of  the  ordinance  at 
the  meeting  in  question,  prior  to  and  upon  its 
passage,  as  shown  in  the  evidence  given  by  the 
^ippellees.  are  substantially  as  follows:  **Coun- 
cilman  Reynolds  moved  that  the  rules  be  sus- 
pended, and  that  said  ordinance  be  placed 
upon  itB  passage  by  one  reading.  This  motion 
was  seconded  b^  Councilman  Hughes,  and 
thereupon  Councilman  Baily  moved  to  refer 
the  ordinance,  as  presented  and  read,  to  the 
committee  on  ordinances  and  policy."  A  vote 
upon  this  motion  resulted  in  a  tie,  three  of  the 
•councilmen  voting  in  favor  of  the  motion,  and 
three  against;  and  thereupon  the  mayor  cast 
his  vote  in  favor  of  the  negative,  and  declared 
the  motion  lost.  "Councifinan  Reynolds  then, 
with  the  consent  of  his  second,  withdrew  his 
•motion  to  suspend  the  rules.  Councilman 
Tibbetts  then  moved  that  the  rules  heretofore 
governing  the  proceedings  of  the  council,  as 
printed  in  the  ordinance  book,  be  annulled  and 
Tepealed."  The  yeas  and  nays  were  taken  on 
this  motion  to  repeal  the  rules,  and  the  result 
was  that  three  of  the  councilmen  voted  in  fa- 
vor of  the  motion,  and  three  against,  and  the 
Totc  being  a  tie,  the  mayor  voted  in  the  affirma- 
tive, and  declared  the  motion  carried.  It  was 
then  moved  by  Councilman  Reynolds  that  the 
ordinance,  as  read,  be  placed  upon  its  passage. 
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This  vote  resulted  in  a  tie,  and  was  declared 
carried  by  the  mayor's  casting  bis  vote  in  fa- 
vor of  the  motion.  Councilman  Tibbetts  then 
moved  that  the  ordinance,  as  read,  be  passed 
and  adopted  "upon  the  one  reading;"  and 
upon  the  passage  of  the  ordinance  the  yeaa 
and  nays  were  taken,  with  the  following  re- 
sult: Messrs.  Hughes,  Reynolds,  and  Tib- 
betts voted  for  the  adoption  of  the  ordinance, 
and  Gretzinger  voted  against  the  adoption, 
and  Baily  and  Tanner  were  recorded  as  not 
voting;  and  thereupon  the  mayor  declared  the 
motion  carried,  and  the  ordinance  passed  and 
adopted.  Councilman  Bailv  then  presented  a 
protest  against  the  action  of  the  council,  and 
moved  that  his  protest  be  placed  upon  rec- 
ord. Upon  the  motion  Messrs.  Baily,  Gret- 
zinger and  Tanner  voted  in  the  affirmative, 
and  Messrs,  Hughes,  Reynolds,  and  Tibbetts 
voted  in  the  negative;  and  the  mayor  cast  his 
vote  upon  the  side  of  the  negative,  and  de- 
clared the  motion  lost.  Subsequent  to  the  pas- 
sage of  the  ordinance  in  which  it  was  declared 
that  the  same  shall  take  effect  from  and  after 
its  passage,  and  at  the  same  meeting,  the 
council  proceeded  to  introduce  and  pass  a 
resolution  whereby  the  relators  were  declared 
appointed  and  elected  councilmen  for  the  said 
fourth  ward  to  serve  as  such  until  the  next 
general  election.  Upon  the  yeas  and  nays  be- 
ing taken  upon  the  adoption  of  this  resolution, 
those  who  voted  in  the  affirmative  were  Coun- 
cilmen HujB^hes,  Reynolds,  and  Tibbetts. 
Baily  Gretzinger,  and  Tanner  voted  in  the 
negative,  and,''the  result  being  a  tie,  the  mayor 
cast  his  vote  in  favor  of  the  resolution,  and  de- 
clared the  same  adopted;  and  the  relators  were 
thereupon  declared  elected,  and  took  the  re- 
quired oath  of  office. 

Counsel  for  appellant  contended  that  the  ac- 
tion of  the  council  in  passing  the  ordinance 
dividing  the  city  into  wards,  and  thereby 
forming  and  constituting  the  additional  one 
in  controversy,  was  unauthorized,  for  the 
reason  that  the  proceedings  by  the  council 
did  not  conform  to  §  8469,  Rev.  Stat.  1894 
(Rev.  SUt  1881,  §  8088).  This  section  pro- 
vides that  when  thirty  resident  freeholders  of 
the  wards  to  be  affected  shall  petition  the 
common  council  for  the  creation  of  a  new 
ward  or  wards  to  be  formed  from  added  ter- 
ritorv  or  by  the  consolidation  of  existing 
wards,  etc.,  the  council  shall  submit  the  ques- 
tion to  the  voters  of  the  city  at  the  next  an- 
nual election.  This  section  was  the  only  ex- 
press law  for  the  creation  of  new  wards  un- 
til an  act  of  the  legislature,  approved  March 
4,  1891,  was  passed  (Acts  1891,  p.  88;  Rev. 
Stat.  1894,  §  8470).  Section  1  of  this  act  pro- 
vides that  the  common  council  of  all  cities 
in  this  state  organized  under  the  general 
law  * 'shall  have  the  power  and  are  hereby 
invested  with  the  authority  to  divide  the 
said  cities  into  wards,  to  change  the  bound- 
aries of  existing  wards,  and  to  redistrict  the 
cities  for  ward  purposes,  whenever  in  their 
judgment  it  shall  be  deemed  expedient  so  to 
do.'^  It  is  further  provided  by  this  section 
that  no  division  into  wards,  or  change  of 
boundaries  or  redistricting  for  ward  purposes, 
shall  be  made  oftener  than  once  in  every  period 
of  ten  years.  Section  2  provides  that  the  coun- 
cil, upon  doing  any  of  the  acts  enumerated  in 
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,  1,  shall  do  so  by  ordinance,  etc.  By  §  3,  all 
laws  and  parts  of  laws  in  conflict  with  any  of 
the  provisions  of  the  act  are  expressly  repealed. 
By  an  act  of  the  legislature  approved  March 
8,  1895  (Acts  1895,  p.  173),  the  act  of  1891  was 
materially  amended,  and  the  limitation  upon 
the  subsequent  action  of  the  council  was  fixed 
at  two  years.  It  is  manifest  that  the  act  of 
1891  fully  invested  the  common  council  of 
such  cities  as  the  one  in  question  with  the 
power  and  authority  to  do  by  ordinance  these 
acts,  when  it  was  deemed  by  it  expedient  so 
to  do:  First,  to  divide  the  city  into  wards; 
second,  to  change  the  boundaries  of  existing 
wards:  third,  to  redistrict  the  city  for  ward 
purposes.  Empowered  in  this  manner  to  di- 
vide the  city  into  wards,  it  is  evident  that  the 
council  in  the  exercise  of  such  power  by  di- 
viding its  city  into  wards  de  novo,  c^uld,  as  a 
natural  sequence,  create  an  additional  ward  or 
wards,  and  in  this  manner  occasion  a  vacancy 
in  the  office  of  councilman,  which  the  council 
would  be  authorized  to  fill  by  appointment, 
under  the  act  approved  February  28,  1891 
(Acts  1891,  p.  33).  We  cannot  presume  that 
common  councils  of  cities,  whose  members  are 
the  servants  of  the  people,  will  abuse  the  power 
thus  granted  to  them,  and  unnecessarily  create 
additional  wards  in  their  respective  municipal- 
ities, and  thereby  impose  upon  the  taxpayers 
the  extra  burden  of  paying  the  expenses  of 
useless  or  unnecessary  officers.  The  act  of 
1891,  p.  83  (Rev.  Stat.  1894,  §  3470),  is  broad 
and  plain  in  its  terms  and  meaning,  and  is  not 
open  to  judicial  interpretation,  unless  we  elim- 
inate words  from  the  written  law,  and  this  we 
are  not  authorized  to  do.  This  statute  covers 
the  subject-matter  of  §  3469.  Rev.  Stat.  1894 
(Rev.  Stat.  1881,  §  3038).  and  its  provisions  are 
repugnant  thereto.  Hence  it  follows  that  the 
former  has  necessarily  repealed  the  latter.  We 
are  therefore  compelled  to  adjudge  that  the 
common  council  of  the  city  of  Plymouth  had 
full  warrant  and  authority,  under  the  act  of 
1891,  to  adopt  the  ordinance,  and  thereby  di- 
vide the  city  into  four  wards. 

The  second  proposition  with  which  we  are 
confronted  is  vital  in  its  bearing  upon  the  ac- 
tion of  the  council  in  passing  the  ordinance  in 
controversy.  The  validity  of  the  ordinance  is 
essential  or  fundamental  to  the  claims  made 
by  the  relators.  If  for  any  reason  it  is  invalid, 
the  rishts  of  the  latter  are  unfounded,  and  the 
appellant  would  be  justified  in  his  refusal  to 
recognize  them  as  members  of  the  council,  and 
hence  they  must  necessarily  fail  in  the  prose- 
cution of  this  action.  On  May  26,  1878,  the 
common  council  of  the  appellant's  city  duly 
passed  and  adopted  an  ordinance  embracing  a 
series  of  rules  and  regulations  for  the  gov- 
ernment of  the  common  council  in  the  trans- 
acting of  its  business,  and  as  to  the  mode  of 
Sroceeding  in  the  enactment  of  ordinances, 
ome  of  these  are  merely  rules  of  parliamentary 
law.  Section  21  of  this  ordinance  is  as  follows: 
"All  ordinances  shall  be  read  three  times  be- 
fore being  passed,  and  no  ordinance  shall  pass 
or  be  read  the  third  time  in  the  same  meeting 
[that]  it  was  introduced,  provided  that  the 
council  may  suspend  the  rule  by  a  two-thirds 
vote,  and  put  an  ordinance  upon  its  passage 
by  one  reading  at  the  time  it  is  read."  There 
is  no  question  but  what  this  rule  was  in  full 
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force  and  effect  at  the  time  of  the  introduction 
of  the  ordinance  under  consideration,  and  there 
is  evidence  showing  that  it  had  generally  been 
recognized  and  followed  by  the  councirin  the 
adoption  of  ordinances.  It  is  the  rule  set  up 
and  relied  upon  by  appellant  in  the  second 
paragraph  of  his  answer,  in  which  it  was,  in 
substance,  alleged  that  the  ordinance  upon 
which  the  relators  based  their  claim  and  right 
to  be  recognized  and  to  act  as  council  men  had 
been  passed  in  violation  thereof.  During  the 
trial  the  court  permitted  the  appellant  to  intro- 
duce this  rule  or  ordinance  in  evidence,  but 
subsequently,  before  the  cause  was  finally  sub- 
mitted to  the  jury,  upon  the  motion  of  appel- 
lees, the  court  struck  out  and  withdrew  this 
evidence,  over  appellant's  objections  and  ex- 
ceptions; and  this  action  of  the  court  was  as- 
signed as  one  of  the  reasons  in  the  motion  for 
a  new  trial.  The  trial  court  seemingly  justi- 
fied its  action  in  eliminating  this  evidence  upon 
the  ground,  as  insisted  by  the  relators,  that 
this  rule  had  been  repealed,  as  the  result  of  the 
motion  made  by  CouncUman  Tibbetts.  and  car- 
ried in  the  manner  as  we  have  heretofore 
stated,  and  that  the  same  was  not  in  force 
when  the  ordinance  in  question  was  passed. 
The  verbal  motion  made  by  this  councilman, 
as  recorded  by  the  clerk,  by  which  it  was 
sought  to  effectually  repeal  the  rules  ordained 
for  the  government  of  the  council,  was,  to  say 
the  least,  somewhat  indefinite.  When  recorded 
it  read:  "That  the  rules  heretofore  governing 
the  proceedings  of  council  as  printed  in  the  ordi- 
nance book  be  and  the  same  are  hereby  annulled 
and  repealed,"  (The  italics  are  our  own.)  Or- 
dinances of  cities  are  held  to  be  in  the  nature 
and  character  of  local  laws  adopted  by  a  body 
vested  with  legislative  authority,  and  coupled 
with  the  power  to  enforce  obeclience  to  its  en- 
actments. The  power  with  which  common 
councils  of  cities  are  invested  to  enact  ordi- 
nances and  by-laws  implies  the  power  to  amend, 
change,  or  repeal  them,  provided  that  vested 
rights  are  not  thereby  impaired.  But  certainly 
it  cannot  be  successfully  asserted  that  the  law 
will  yield  its  sanction  to  the  mode  employed 
to  repeal  the  one  by  which  the  rule  in  contro- 
versy was  ordained  and  established.  If  the 
procedure  by  which  the  power  of  repeal  waa 
attempted  to  be  exercised  upon  the  occasion  in 
question  could  be  sustained,  then  all  that  would 
be  necessary  to  accomplish  the  repeal  of  all  ex- 
isting ordinances  of  a  city  would  be  the  adop- 
tion, at  any  regular  meeting,  by  the  common 
council,  of  a  mere  verbal  and  general  motion 
to  that  effect,  without  any  reference  whatever 
to  the  title,  number,  or  date  of  passage  of  the 
ordinance  or  ordinances  intended  to  be  re- 
pealed. In  the  case  of  Bills  v.  Goshen,  117 
Ind.  221,  8  L.  R.  A.  261,  it  was  held  by  this 
court  that  a  defect  in  an  ordinance  could  not 
be  cured  or  amended  by  means  of  a  motion 
subsequently  made  by  a  member  of  the  coun- 
cil, and  put  to  a  vote  and  carried.  In  Horr  & 
B.  Mun.  Pol.  Ord.  §  61,  it  is  said:  "  Express 
repeals  can  only  be  effected  by  an  act  of  equal 
grade  with  that  by  which  the  ordinance  was 
originally  put  into  operation.  No  part  or  fea- 
ture of  an  existing  ordinance  can  be  changed  by 
a  mere  resolution  of  the  council,  even  though 
signed  by  the  mayor  and  recorded.  A  new 
ordinance  must  be  passed."    See  also  §§  63, 
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64,  same  authority.  In  Jone%  y.  McAlpine,  64 
Ala.  511,  an  attempt  was  made,  by  a  motioD, 
to  raise  or  change  the  license  fee  in  a  certain 
ordinance  by  the  mayor  and  board  of  alder- 
men of  the  city  of  Talladega.  This  method 
was  held  to  be  ineffectual  in  its  results.  The 
court  said:  "Until  an  ordinance  had  been 
adopted  by  the  mavor  and  aldermen  changing 
the  ordinance  of  May  9,  1887,  that  ordinance 
remained  in  full  force,  though  there  was  an 
intention  to  change  it,  and  a  declaration  of  the 
will  of  the  board  that  it  should  be  changed." 
Considered,  then,  in  the  light  of  the  author- 
ities which  we  have  cited,  and  the  manifest 
reason  which  necessarily  underlies  and  sustains 
the  rule  which  they  assert,  the  conclusion  is 
irresistibly  reached  that  the  attempt  to  repeal 
the  ordinance  which  embraced  the  series  of 
rules  and  regulations  in  question,  by  the  action 
of  the  council  in  adopting  the  motion  in  con- 
troversy, was  ineffectual,  and  did  not  result  in 
the  repeal  or  abrogation  of  the  rule  under  con- 
sideration. Having  reached  this  conclusion, 
the  inquiry  arises  as  to  the  effect  of  the  opera- 
tion of  this  rule  upon  the  ordinance  upon 
which  the  relators  found  their  claims,  and 
which  was  passed  and  adopted,  as  it  appears, 
by  the  council,  in  violation  of  its  provisions. 
It  is  said  in  Dill.  Mun.  Corp.  §  288:  "After  a 
meeting  of  the  council  is  duly  convened,  the 
mode  of  proceeding  is  regulated  by  the  charter 
or  constituent  act,  by  ordinances  passed  for 
that  purpose,  and  by  the  general  rules,  so  far 
as  in  their  nature  applicable,  which  govern 
other  deliberative  and  legislative  bodies."  In 
§  47,  Horr  &  B.  Mud.  Pol.  Ord.,  it  is  said: 
"The  usual  statutory  direction  is  that  every 
ordinance  shall  be  read  at  three  different  meet- 
ings before  its  final  enactment.  The  direction 
is  necessary  as  a  safeguard  against  too  hasty 
legislation,  and  its  observance  mandatory.  If 
neglected,  the  ordinance  is  ab  initio  void."  In 
Beach,  Pub.  Corp.  §  494,  it  is  said:  "The 
mode  of  enacting  the  ordinance  is  generally 
prescribed  in  the  charter  or  an  ordinance,  and 
their  reauirements  should  be  strictly  complied 
with.  So  where  the  charter  prescribes  that  no 
by-law  shall  be  passed  unless  introduced  at  a 
previous  meeting,  the  provision  has  been  held 
to  be  mandatory,  and  a  by-law  passed  in  viola- 
tion thereof  to  be  void."  In  the  case  of  Horner 
v.  Rcnoley,  51  Iowa,  620.  the  question  arose  as 
to  the  validity  of  a  town  ordinance  authorizing 
the  issuance  of  a  license  for  the  sale  of  wine 
and  beer.  It  appeared  that  the  council  that 
adopted  the  ordinance  involved  in  that  case 
consisted  of  seven  members.  The  statute  of 
the  state  provided  "  that  ordinances  of  a  gen- 
eral or  permanent  nature  shall  be  fully  and 
distinctly  read  on  three  different  days,  unless 
three  fourths  of  the  council  shall  dispense  with 
the  rules."  Upon  a  motion  to  dispense  with 
the  reading  required  under  the  rule,  four  mem- 
bers voted  in  the  affirmative,  and  none  in  the 
negative.  The  mayor  decided  the  motion  car- 
ried, and  the  ordinance  was  adopted.  The 
court  said:  "  As  four,  the  number  who  voted 
to  suspend  the  rule  and  pass  this  ordinance,  is 
not  three  fourths  of  seven,  it  follows  that  the 
ordinance  was  not  legally  enacted.  It  was 
therefore  void,  and  no  valid  act  could  be  done 
under  its  provisions."  The  statutes  of  Ohio 
relating  to  cities  require  that  ordinances  of  a 
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permanent  nature  shall  be  read  on  three  differ- 
ent days,  unless  three  fourths  of  the  members 
of  the  council  dispense  with  the  rule.  In  the 
appeal  of  Campbell  v.  Cincinnati,  49  Ohio  St. 
468,  it  was  held  that  this  provision  was  manda- 
tory, and  that,  in  passing  several  ordinances 
"  in  a  lump,"  it  was  requisite  to  suspend  the 
rule  as  to  each,  in  order  to  render  its  final 
adoption  legal  and  valid.  In  considering  the 
question  therein  involved,  the  court,  per  Dick- 
man,  J.,  said:  "But  municipal  corporations 
act  not  by  an  inherent  right  of  legislation,  like 
the  legislature  of  the  state.  .  .  .  They  are 
creatures  of  the  statute,  invested  with  such 
power  and  capacity  only  as  is  conferred  by  the 
statute  or  passes  by  necessary  implication  from 
the  statutory  grant,  and  their  powers  must  be 
strictly  pursued.  Cooley,  Const.  Lim.  6th  ed. 
227;  WiUard  v.  Killingworth,  8  Conn.  247;  Ex 
parte  Frank,  52  Cal.  606,  28  Am.  Rep.  642. 
The  rule  therefore,  as  stated  in  numerous  ad- 
judged cases,  is,  that  the  mode  of  procedure  to 
be  followed  in  the  enactment  of  ordinances  aa 
prescribed  by  statute  must  be  strictly  ob- 
served. Such  statutory  powers  constitute  con- 
ditions precedent:  and,  unless  the  ordinance 
is  adopted  in  compliance  with  the  condi- 
tions and  directions  thus  prescribed,  it  will 
have  no  force.  17  Am.  &  Eng.  Enc.  Law, 
p.  238,  and  cases  cited.  In  Clark  v.  Crane,  5 
Mich.  151,  71  Am.  Dec.  776,  the  supreme 
court  laid  down  the  rule  that,  'what  the  law  re- 
quires to  be  done  for  the  protection  of  the  tax- 
payer is  mandatory,  and  cannot  be  regarded  ai 
directory  merely.*  The  requirement  that  or- 
dinances .  .  .  shall  be  fully  and  distinctly  read 
upon  three  different  days,  being  designed  as  a 
safeguard  against  rash  and  inconsiderate  legis- 
lation, and  being  in  a  ^reat  degree  essential  to 
the  protection  of  the  rights  of  property,  it 
should  likewise  be  deemed  a  mandatory  meas- 
ure in  tended  as  a  security  for  the  citizen. "  The 
case  of  State  v.  Priester,  48  Minn.  378,  asserts 
the  same  rule,  and  the  reasons  therefor.  This 
court  in  the  appeal  of  Logansport  v.  Crockett, 
64  Ind.  819,  held  that  §  8584,  Rev.  Stat. 
1894  (Rev.  Stat.  1881,  §  8099),  which  re- 
quires that  on  the  adoption  or  passage  of  any 
by-laws,  ordinances,  or  resolutions,  the  yeas 
and  nays  shall  be  taken  and  entered  on  the 
record,  was  mandatory,  and  that  a  noncompli- 
ance with  this  provision  rendered  the  adoption 
of  the  ordinance  nugatory.  See  1  Dill.  Mun. 
Corp.  §  291. 

It  is  not  necessary  that  we  should  further  ex- 
tend the  consideration  of  the  question,  or  refer 
to  additional  authorities  to  show  that,  when 
the  legally  prescribed  method  of  procedure  in 
the  enactment  of  an  ordinance  is  neglected  or 
violated,  the  latter  is  thereby  rendered  invalid 
and  of  no  force  or  effect.  This  doctrine  or 
principle  seems  to  be  firmly  settled  by  many 
leading  authorities  and  decisions.  The  inquiry 
then  is :  Is  the  same  principle  applicable  when 
the  procedure  is  one  prescribed  by  an  ordinance 
of  the  common  council  enacted  under  the  ex- 
ercise of  the  power  granted  by  the  legislature? 
There  is  no  statute  in  this  state  that  embraces 
or  contains  the  provisions  or  requirements  in 
regard  to  the  passage  of  an  ordmance  by  the 
common  council  that  are  contained  in  g  21  of 
the  ordinance  in  question.  This  right  to  regu- 
late such  proceedings  in  this  particular  respect 
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seems  to  have  been  committed  by  the  legisla- 
ture to  the  common  council.  Section  8583. 
Rey.  Stat.  1894  (Key.  Stat.  1881,  §8098),  among 
other  things,  proyides  that  '* the  common  coun- 
cil maj  by  ordinance  prescribe  such  rules  and 
regulations,  in  addition  to  those  herein  con- 
tained, for  the  qualification  and  official  conduct 
of  all  city  oificers,as  they  may  deem  for  the  pub- 
lic good,  and  which  shall  not  be  inconsistent 
with  the  provisions  of  this  act."  By  §  3616, 
Rey.  Stat.  1894  (Rey.  SUt.  1881,  §  8155),  it  is 
further  proyided,  in  addition  to  the  powers  ex- 
pressly granted,  that  the  common  council  shall 
haye  power  to  make  other  by-laws  and  ordi- 
nances not  inconsistent  with  the  laws  of  the 
state,  and  necessary  to  carry  out  the  objects  of 
the  corporation,  etc.  By  these  provisions 
plenary  powers  are  giyen  to  the  council  to  pass 
and  adopt  ordinances  prescribing  rules  and 
regulations,  not  inconsistent  with  law,  for  its 
government  and  control,  when  duly  convened 
and  acting  officially,  in  regard  to  its  proceed- 
ings upon  the  passaire  of  an  ordinance  or  other- 
wise. We  have  seen,  by  some  of  the  leading 
authorities  which  we  have  herein  cited,  that 
when  the  mode  of  proceeding  upon  the  part 
of  the  council  in  the  adoption  of  an  ordinance 
Is  regulated  either  by  the  charter,  or  an  ordi- 
nance enacted  thereunder,  this  prescribed  mode 
must  be  strictly  followed.  Ordinances  of  a 
city,  duly  enacted,  are  in  the  nature  of 
laws,  being  the  decree  or  will  of  the  com- 
mon council,  which  body  is  vested  with  les:- 
islative  authority.  Public  policy  demands 
and  authority  sanctions  the  delegation  of 
various  powers  of  local  legislation  to  this  mu- 
nicipal body.  The  ordinances  enacted  in  the 
exercise  of  these  powers  have,  within  the  cor- 
porate limits  of  the  city,  the  force  of  laws. 
They  are  held  by  the  courts  to  be,  within  these 
limits,  as  binding  as  the  laws  of  the  state  and 
general  government,  and  are  enforced  in  a 
similar  manner  and  under  like  rules  of  con- 
struction. When  an  ordinance  is  duly  and 
legally  passed  under  the  warrant  of  the  legis- 
lature, it  is  in  force  by  the  authority  of  the 
state.  Horr  <&  B.  Mun.  Pol.  Ord.  p  2;  Beach. 
Pub.  Corp.  §§  482,  486.  A  by-law  or  ordi- 
nance which  a  municipal  corporation  is  author- 
ized to  adopt  is  as  binding  on  its  members  and 
officers,  and  all  other  persons  within  its  limits, 
as  a  sta  tute  of  the  legislature.  Hdand  v.  Lowell^ 
8  Allen,  407,81  Am.  Dec.  670;  Pennsylvania  Co. 
V.  Stegemeier,  118  Ind.  805,  and  authorities  cited ; 
Tiedeman,  Mun.  Corp.  §  158:  Dill.  Mun.  Corp. 
§§  807,  308.  In  Milne  v.  Davidson,  5  Mart 
K.  8.  586.  16  Am.  Dec.  189,  a  contract  entered 
into  in  contravention  of  an  ordinance  of  the 
city  of  New  Orleans  was  held  to  be  void.  The 
court  said:  "The  ordinances  of  corporations, 
while  acting  within  the  powers  conferred  on 
them  by  the  legislature,  have  as  binding  an  ef- 
fect on  the  particular  members  of  that  corpo- 
ration, as  the  acts  of  the  general  assembly 
have  on  the  citizens  throughout  the  state;  and 
it  is  as  much  a  breach  of  duty  to  evade  or  vio- 
late the  one,  as  it  would  be  to  evade  or  yiolate 
the  other.  The  moral  and  legal  obligation  to 
obey  them  is  the  same,  and  the  consequences 
of  nonobedience  ought  to  be  the  same." 

These  many  authorities,  which  substantially 
enunciate  and  sustain  the  proposition  that  a 
niumcipal  ordinance  is  a  local  law  or  statute, 
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upon  which  rests  both  the  moral  and  legal  ob- 
ligation to  obey  of  all  persons  subject  thereto, 
and  that  the  results  of  a  noncompliance  with 
the  mandatory  or  prohibitory  provisions  thereof 
must,  in  reason,  be  the  same,  in  effect,  as  fol- 
low the  disobedience  or  disregard  of  an  act  of 
the  legislature  of  like  import,  warrant  the  con- 
clusion and  holding  that  when  the  charter  law 
of  a  city  does  not  regulate  the  mode  of  pro- 
cedure to  be  observed  upon  the  adoption  of  an 
ordinance  by  the  council,  but  has  committed 
the  authority  or  power  so  to  do  to  that  body, 
which  in  pursuance  thereof  has  prescribed 
by  ordinance  an  essential  and  salutary  rule, 
mandatory  and  prohibitory  in  its  provisions,  as 
is  the  one  under  consideration,  the  council 
must  yield  to  it  their  obedience,  and,  in  the 
enactment  of  an  ordinance,  must  be  controlled 
thereby,  unless  suspended  in  the  manner  or  by 
the  vote  provided,  and  that  the  consequences 
of  refusing  to  substantially  comply  with  it* 
provisions,  or  a  yiolation  of  its  inhibition,  must, 
in  reason,  be  the  same  as  the  noncompliance 
with  or  a  violation  of  a  requirement  prescribed 
by  the  statute.  The  section  of  the  ordinance 
in  question  prescribed,  substantially,  that  "all 
ordinances  shall  be  read  three  times  before  be- 
ing passed.  No  ordinance  shall  pass  or  be 
read  at  the  same  meeting  in  which  it  was  in- 
trori  uced ."  The  word  '  •all"  may  mean  *  *every** 
and  is  to  be  construed  in  this  connection. 
Bloom  y.  Xenia,  82  Ohio  St.  461.  We  may 
therefore  read  the  rule  thus:  "Every  ordinance 
shall  be  read,"  etc.  The  first  clause  is  man- 
datory, and  the  second  prohibitory.  Such  a 
rule  prescribed  for  the  government  of  legisla- 
tive bodies  is  recognized  by  the  court  as  a  salu- 
tary one.  It  is  a  check  upon  what  sometimes 
might  prove  to  be  ill-advised,  prematurely  con- 
sidered, or  pernicious  leeislation.  If  a  com- 
mon council  were  permitted  to  wilfully  ignore, 
utterly  disobey,  and  violate  an  ordamed  rule 
of  this  character,  injurious  results  to  the  in- 
habitants of  the  corporation  might,  and  possi- 
bly would,  result.  It  is  therefore  the  duty  of 
courts  to  i;^quire  a  strict  compliance  with  man- 
datory provisions  of  the  law,  of  the  character 
and  purpose  of  the  one  in  question.  A  two- 
thirds  vote  of  the  council  was  required,  to  sus- 
pend the  rule.  This,  in  reason  at  least,  must 
be  construed  and  held  to  mean  not  less  than 
two  thirds  of  all  the  members  present  at  any 
meeting  of  the  council.  Atkinh  v.  PhiUip$,  26 
Fla.  281.  10  L.  B.  A.  158.  It  appears  from  the 
record  that  the  acts  of  the  council  antecedent  to 
and  including  the  final  passage  of  the  ordi- 
nance creating  the  ward  in  controversy  received 
the  votes  of,  and  were  sanctioned  by  three  only 
of  the  six  councilmen  present  at  the  meeting. 
Three  cannot  be  held  to  be  two  thirds  of  six. 
Hence,  in  no  manner,  or  upon  any  view  of  the 
case,  was  a  suspension  of  the  rule  effected. 
Viewed,  then,  in  the  light  of  the  reason  and 
logic  of  the  authorities  herein  cited,  we  are 
constrained  to  hold  and  adjudge  that,  the  or- 
dinance having  been  passed  in  noncompliance 
with  and  in  violation  of  the  ordained  rule  in 
controversy,  it  is  invalid  and  inoperative,  and 
that  the  action  of  the  council  based  thereon, 
in  appointing  the  relators,  is  likewise  void, 
and  consequently  the  latter  cannot  successfully 
maintain  this  action.  Logansport  v.  Legg,  20 
Ind.  815.    Appellant  was  entitled  to  expose. 
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by  sufficient  facts  in  his  answer,  the  invalidity 
of  the  relators'  appointment,  and  to  prove  the 
same  by  evidence  upon  the  trial.  While,  per- 
haps, the  second  para^pb  of  the  answer  or 
return  contained  some  irrelevant  or  impertinent 
facts,  that  might  have  been  eliminated  upon  mo- 
tion, still  the  facts  alleged  as  to  the  ordinance's 
having  been  adopted  in  disregard  and  violation 
of  the  rule  in  question  were  pertinent  and  mate- 
rial in  defense  of  the  action,  and  the  paragraph 
ought  not  to  have  been  suppressed.  Atkinson 
V.  Wabash  R,  Co.  (at  last  term)  148  Ind.  501.  We 
must  not  be  understood  as  holding  by  this 
opinion  that  the  nonobservance  of  mere  tech- 
nical rules  of  parliamentary  law,  which  are 
emploved  for  convenience  in  governing  the  ac- 
tion of  common  councils,  would  result  in  ren- 
dering an  act  of  such  bodies,  otherwise  valid. 


invalid,  but  oar  holding  is  confined  to  the  par- 
ticular rule  under  the  circumstances  and  facts 
in  question. 

From  the  conclusion  we  have  reached,  it 
follows  that  the  trial  court  erred  in  striking 
out  the  second  paragraph  of  the  answer,  and 
also  in  holding  that  Uie  rule  had  been  repealed 
by  the  motion  as  made,  and  the  judgment  can- 
not be  sustained.  It  is  therefore  reversed^  and 
the  cause  is  remanded,  with  instructions  to  the 
lower  court  to  vacate  its  order  awarding  the 
peremptory  writ  of  mandate,  and  to  overrule 
the  motion  to  strike  out  the  second  paragraph 
of  appellant's  answer,  and  grant  him  leave,  if 
requested,  to  file  an  amended  one,  and  for  fur- 
ther proceedings  in  accordance  with  this  opin- 
ion. 


IOWA  SUPREME  COURT. 


Amanda  M.  THOMPSON,  Appt,, 
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Julia  A.  DEEDS. 
(93  Iowa,  —J 

1.  A  widow's  removal  of  her  husband's 
body  from  a  cemetery  lot  owoed  by  bis  daugh- 
ter. In  wbicb  he  was  buried  by  his  own  request, 
may  be  enjoined  by  tbe  dauffbter  If  tbere  is  no 
reason  for  tbe  removal  except  tbeir  disairreement 
respectinff  a  monument  and  tbe  care  of  tbe 
grave. 

2.  A  widow  is  entitled  to  erect  a  suitable 
monument  for  her  deceased  husband, 
even  on  a  cemetery  lot  belongioff  to  bis  daugh- 
ter by  former  marriage,  wbere  be  was  buried  by 
his  wish  and  the  consent  of  all  parties,  but  ebe 
cannot  place  on  tbe  monument  the  daughter's 
name  or  that  of  her  former  busband,  wbo  is 
buried  on  tbe  same  lot. 

8«  A  person's  expressed  wish  -as  to  tbe 
place  of  burial  must  be  carried  out  as  far  as  pos- 
sible. 

4.  The'iri^ht  to  decorate  a  fi^rave  with 
flowers  belongs  to  the  widow  and  ail  the  Irin 
to  tbe  person  burled  tbereln,  altbougb  tbe  ceme- 
tery lot  is  owned  by  his  daugbter,  and  in  so  doing 
tbey  must  not  interfere  with  each  other. 

6«  A  coping  around  a  cemetery  lot  cannot 
be  lawfully  erected  by  the  widow  of  tbe  man 
buried  tbere,  against  tbe  objection  of  tbe  owner 
of  tbe  lot,  wbo  is  his  daughter  by  former  mar- 
riage. 

(January  16, 1885.) 

APPEAL  by  plaintiflf  from  a  decree  of  the 
District  Court  for  Clinton  County  refus- 
ing to  restrain  defendant  from  removing  the 
body  of  Philip  Deeds  from  a  burial  lot  belong- 
ing to  plaintiff.    Beversed, 

Statement  by  Kinne»  J. : 

Action  in  equity  to  restrain  the  defendant 
from  removing  the  body  of  one  Philip  Deeds, 
and  to  quiet  plaintilff's  title  to  a  burial  lou 


Philip  Deeds  was  first  marr  ed  in  1837,  and 
lived  with  his  wife  until  her  death,  in  1862. 
At  her  death,  and  by  the  consent  of  all  parties, 
she  was  interred  in  the  lot  now  claimed  to  be 
owned  by  plaintiff,  and  which  is  in  the  cem- 
etery at  Lyons,  Iowa.  Her  remains  still  rest 
in  said  place.  He  was  married  to  the  defend- 
ant in  1864,  and  lived  with  her  until  his  death, 
in  1890,  when,  with  the  assent  of  both  parties 
hereto,  his  remains  were  interred  beside  tbose 
of  his  first  wife.  Plaintiff  is  the  daughter  of 
Philip  Deeds,  and  defendant  is  the  widow  of 
said  Deeds.  In  1861  or  1862.  as  appears  to 
have  been  supposed  by  his  last  wife,  he  ac- 
quired a  title  to  the  lot  in  which  he  was  after- 
wards buried;  but  it  seems,  for  some  reason 
not  fully  disclosed,  the  title  to  said  lot  waa 
taken  in  the  name  of  one  Rockafellow,  the 
first  husband  of  plaintiff,  and  that  Rockafellow 
was  dead  at  the  time  the  deed  was  executed. 
The  evidence,  if  it  be  treated  as  competent, 
shows  that  plaintiff  paid  for  the  lot.  Before 
Philip  Deeds'  first  wife  was  buried  in  this  lot, 
Rockafellow  had  been  buried  therein.  The 
next  year,  Deeds*  first  wife  was  interred  in  the 
lot,  and  in  1890  Deeds  himself  was  interred 
therein.  It  appears  that  the  lot  in  question  is 
43  feet  long.  Its  width  does  not  appear.  It 
seems  that  defendant,  out  of  her  own  means, 
had  bought  a  monument,  at  an  expense  of 
$1,200,  which  she  proposed  having  erected 
upon  said  lot  in  memory  of  her  deceased  hus- 
band and  others  then  buried  therein.  She  also 
had  bought  stone  copins^  for  the  lot,  at  an  ex- 
pense of  some  $500.  Plaintiff  was  not  willing 
that  the  monument  and  coping  should  be 
erected  upon  said  lot,  and  claimed  to  be  tbe 
owner  of  the  lot,  whereupon  it  is  claimed  that 
defendant  threatened  to  remove  the  remains  of 
her  husband  to  another  lot,  unless  their  differ- 
ences were  adjusted.  Plaintiff  then  brought 
this  action  to  have  her  title  to  the  lot  quieted, 
and  asking  the  issuance  of  an  injunction  to  re- 
strain defendant  from  removing  the  remains  of 
Philip  Deeds  from  said  lot.    A  writ  issued  ac- 


NOTB.— In  respect  to  the  control  of  a  corpse  for  I  A.  86;  also  Hackett  v.  Hackett  (R.  I.)  19  L.  R.  A. 
burial,  see  note  to  Larson  v.  Chase  (Minn.)  14  L.  B.  I  558;  and  Choppin  v.  Daupbin  (La.).38  L.  B.  A.  183. 
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oordiogly.  The  court  below  adjudged  plaintiff 
to  be  tBe  owner  of  the  lot,  but  dismissed  her 
bill  in  all  otber  respects,  rendered  a  Judgment 
against  her  for  costs,  and  decreed  that  defend- 
ant have  the  right  to  remove  the  body  of  her 
late  husband,  and  inter  the  same  in  another 
lot  in  the  same  cemetery,  and  that  plaintiff  and 
all  other  kindred  of  said  deceased  should  have 
the  rieht  to  visit  and  care  for  the  grave  of  de- 
ceased, the  same  as  the  defendant,  and  for  that 
purpose  may  enter  upon  the  lot  in  which  said 
body  may  be  reinterred,  at  all  proper  times. 
Plaintiff  appeals. 

Mestrs.  Hayes  A  Schuyler*  for  appellant: 

The  wife  has  no  right  or  control  over  the 
body  of  her  deceased  husband  after  burial;  the 
disposition  of  the  remains  of  the  deceased  be- 
longs thereafter  exclusively  to  his  next  of  kin. 

A  person  has  a  right  to  himself  determine 
bis  burial  place,  and  this  right  is  to  be  held  as 
sacred. 

The  courts  will  enforce  these  rights. 

5  Week.  L.  Bull.  786;  2  Wait,  Act.  &  Def. 
127;  3  Am.  &  Eng.  Enc.  Law,  p.  49;  Wynkoop 
V.  Wynkoop,  42  Pa.  293,  82  Am.  Dec.  506;  Be 
Bettiwn,  12  Moak,  Eng.  Rep.  664;  Pi&rce  v. 
Proprietors  of  Swan  Point  Cemetery,  10  R.I.  227, 
14  Am.  Rep.  667;  Smiley  v.  BartUtt,  6  Ohio, 
C.  C.  284;  Cooney  v.  Lcmrence,  2  Pa.  Dist.  R. 
22;  Be  Bonn,  14  N.  Y.  Supp.  189;  Antrim 
V.  MaUbvry,  43  N.  J.  Eq.  288;  Ehleny.  Ehlen, 
64  Md.  860;  Beg,  v.  Sharpe,  7  Cox,  C.  C.  216; 
Weld  V.  Walker,  180  Mass.  422,  2»^Axn.  Rep. 
465;  Tate  v.  StaU,  6  Blackf.  112. 

A  proper  respect  for  the  dead,  a  regard  for 
the  tender  sensibilities  of  the  living,  requires 
that  a  corpse  should  not  be  disturbed  except 
under  extreme  circumstances  of  exigency. 

Secor*%  Cage,  81  Phila.  Leg.  Int  268. 

Messrs.  L.  A«  Ellis,  W.  C.  Grohe,  and 
F.  W.  Ellis,  for  appellee: 

Formerly  it  was  the  doctrine  of  the  common 
law  that  the  surviving  wife  could  not,  as 
against  the  heirs  and  next  of  kin  of  her  deceased 
husband,  decide  or  select  the  place  of  his  in- 
terment. 

But  this  doctrine  has  not  been  adopted  in 
this  country,  and  is  not  now  the  law  of  Eng- 
land. 

A  husband  is  bound  to  bury  the  body  of  his 
deceased  wife,  and  the  wife  is  bound  to  bury 
the  body  of  her  deceased  husband. 

AmWose  v.  Kerrison,  10  C.  B.  776;  Chappel 
V.  Cocper,  18  Mees.  &  W.  259;  Weld  v.  Walker, 
130  Mass.  422,  89  Am.  Rep.  465. 

It  is  not  the  rule  of  the  law,  and  should  not 
be  the  doctrine  of  the  courts,  that  where  the 
place  of  burial  has  been  selected  by  the  per- 
sons having  a  right  to  make  such  selection 
under  a  material  misapprehension  of  the  facts, 
under  a  mistake  ot  fact,  and  an  attempt  and 
effort  at  once  put  forth  to  remedy  the  mistake 
or  change  the  resting  place,  it  should  be  pre- 
vented. 

Parties  can  be  relieved  from  the  injurious 
consequences  of  what  has  been  done  under  a 
mistake  of  fact. 

Weld  V.  Walker,  supra, 

Kinne,  J.,  delivered  the  opinion  of  the 
court: 

The  fact  that  the  plaintiff  holds  the  legal 
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title  to  the  lot  wherein  rest  the  remains  of  her 
dead  father  is  not,  to  our  minds,  of  (controlling 
importance,  in  determining  as  to  the  ri^ht  of 
the  defendant  to  remove  his  remains.  If  the 
title  was  held  by  a  stranger,  there  might  be 
reason  for  removing  the  remains  of  the  de- 
ceased to  a  lot,  the  title  to  which  was  in  some 
member  of  his  family.  Especially  so  if  be  was 
buried  in  a  lot  under  the  mistaken  belief  tbat 
he  or  some  member  of  his  family  owned  it, 
when  in  fact  it  belonged  to  someone  else.  As 
it  is,  the  owner  of  the  lot  being  his  daughter, 
we  do  not  see  that  there  is  any  reason  for  dis- 
turbing his  remains.  He  knew  who  held  the 
title  to  this  lot,  and  more  than  once,  during  his 
lifetime,  expressed  a  wish  that  when  he  died 
he  might  be  interred  therein,  beside  the  re- 
mains of  his  first  wife.  This  wish  was  prop- 
erly carried  out  by  his  last  wife,  and  that 
ought  to  end  the  matter.  A  proper  apprecia- 
tion of  the  duty  we  owe  to  the  dead,  and  a  due 
regard  for  the  feelings  of  their  friends  who 
survive,  and  the  promotion  of  the  public  health 
and  welfare,  all  require  that  the  bodies  of  the 
dead  should  not  be  exhumed,  except  under 
circumstances  of  extreme  exigency.  J^o  emer- 
gency exists  in  this  case. 

For  some  reason,— it  matters  not  what, — his 
daughter  is  unwilling  that  her  stepmother 
should  erect  a  monument  upon  this  lot,  not 
only  in  memory  of  her  deceased  husband,  but 
also  in  memory  of  his  first  wife,  and  of  plaint- 
iff's first  husband.  Having  assented  to  her 
father  being  buried  in  her  lot,  she  ought  not 
to  be  heard  to  say  that  his  wife  shall  not  erect 
thereon,  to  his  memory,  a  suitable  monument. 
Deceased  wanted  to  be  buried  there;  plaintiff 
wanted  him  thus  gratified,  and  he  was  buried 
in  her  lot;  and,  under  such  circumstances,  de- 
fendant must  be  held  to  have  the  unquestioned 
rici:ht  to  properly  improve  and  adorn  his  last 
resting  place.  It  would  be  a  doctrine  abhor- 
rent to  our  sense  of  what  is  right  and  just  to 
say  that,  after  deceased  had  been  buried  in 
plaintiff's  lot,  she  alone  should  be  permitted  to 
testify  to  her  affection  for  him  by  the  erection 
of  a  monument  to  his  memory,  and  by  other- 
wise adorning  and  embellishing  his  last  resting 
place.  When  pltdntiff  consented  to  the  burial 
of  her  father  in  her  lot,  she  knew,  or  ought  to 
have  known,  that  that  consent  involved  the 
right  on  the  part  of  his  widow  to  manifest  her 
appreciation  of  and  affection  for  the  deceased 
in  the  usual  way,  followed  from  time  imme- 
morial by  those  who  respect  and  revere  their 
dead.  This  daughter  and  this  widow  should 
exercise  a  little  Christian  charity:  should  re- 
member that,  whatever  their  differences  may 
be,  they  should  be  lost  sight  of  in  the  presence 
of  the  dead,  and  obliterated  in  a  common  de- 
sire and  effort  to  suitably  testify  to  their  re- 
spect for  one  who  was,  as  to  one  of  them,  a 
father,  and,  as  to  the  other,  a  husband.  What 
matters  it  that  the  law  has  said  that  after 
burial  of  a  husband  the  wife  shall  have  no 
control  over  his  remains;  that  his  next  of  kin 
have  the  exclusive  right  of  disposition  thereof? 
This  court  has  said  that  for  some  purpose,  at 
least,  the  widow  is  to  be  treated  as  next  of  kin. 
French  v.  French,  84  Iowa,  655,  15  L.  R.  A. 
300.  But  however  that  may  be,  as  applied  to 
a  case  like  this,  it  is  of  no  moment  to  deter- 
mine, as  it  always  has  been,  and  will  ever  con- 
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tinue  to  be,  the  duty  of  courts  to  see  to  it  that 
the  expressed  wish  of  one,  as  to  his  final  rest- 
ing place,  shall,  so  far  as  it  is  possible,  be  car- 
ried out.  In  one  view,  it  is  true  it  may  not 
matter  much  where  we  rest  after  we  are  dead; 
and  yet  there  has  always  existed,  in  every  per- 
son, a  feeling  that  leads  him  to  wish  that  after 
his  death  his  body  shall  repose  beside  those  he 
loved  in  life.  Call  it  sentiment,  yet  it  is  a  sen- 
timent and  belief  which  the  living  should  know 
will  be  respected  after  they  are  gone. 

We  think  the  district  court  erred.  It  should 
have  entered  a  decree  for  plaintiff,  enjoining 
the  removal  of  the  body  of  Philip  Deeds,  and 
authorizing  the  defendant  to  erect  upon  the  lot 
in  which  rest  his  remains  a  monument  to  his 
memory,  with  proper  inscriptions.  Under  the 
peculiar  circumstances  of  this  case,  defend- 
ant's right  in  this  respect  should  be  properly 
guarded,  as  to  the  size  and  location  of  the 
monument,  having  in  mind  the  plaintiff's  right 


to  occupy  and  use  the  rest  of  the  lot.  We 
think  that  no  inscription  should  be  permitted 
to  be  placed  upon  the  monument,  in  any  way 
referring  to  the  plaintiff  or  her  first  husband, 
whose  remains  lie  in  said  lot. 

Defendant  should  not  be  permitted  to  erect 
a  coping  around  said  lot.  To  do  so  would  be 
a  virtual  act  of  appropriation  of  the  whole  lot, 
which,  under  the  circumstances,  would,  we 
think,  be  manifestly  improper.  The  decree 
should  be  broad  enough  to  permit  both  parties, 
as  well  as  any  of  the  Kin  of  the  deceased,  to, 
at  their  pleasure,  decorate  the  grave  of  the  de- 
ceased with  flowers,  and,  in  so  doing,  not  to 
interfere  with  each  other.  The  case  will  be 
remanded  to  the  district  court,  with  instruc- 
tions to  proceed  in  conformity  with  the  views 
herein  expressed. 

Reversed. 

Rehearing  denied. 
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P.  3.  rVANHOErf  a^.,  Appts., 

City  of  ENTERPRISE  et  aL 

(29  Or.  245.) 

The  cost  of  local  improvements  cannot  be 
made  a  personal  charge  upon  the  owners  of  abut- 


tlngr  property  enforceable  by  an  ordinary  action 
at  law  under  charter  authority  to  make  local 
improvements  at  the  expense  of  owners  of  abut- 
ting properi^y. 

(July  18,  1896.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Wallowa  County  in 


Note.— PersoTuiZ   lidbQity  to  pay  amessment  for 
local  improvement. 

L  Source  of  power  to  create  a  liahUUy  for  loccU 

asuesement. 
II.  Power  to  create  a  liatHlity  of  property  unques- 

tionahlt, 
in.  Power  to  create  a  peraonal  lUibUUy  upheld. 

IV.  Power  to  create  a  personal  liability  denied. 

V.  Peraonal  liability  beyond  the  value  of  the  prop- 
erty assessed, 

L  Source  of  power  to  create  a  liability  for  ZocoZ  as- 
sessment. 

The  people  of  a  state  are  themselves  the  sover- 
eignty. Tney  possess  all  power  to  administer  to  the 
public  good.  Their  organization— the  state— pos- 
sesses inherent  power  of  taxation  for  purposes  that 
will  promote  the  puhilcwelfare.  The  power  rests 
upon  necessity.  It  resides  within  the  legislature 
and  is  without  limit  except  such  as  is  prescribed  by 
the  Constitution.  The  right  of  the  state  govern- 
ment to  assess  the  costs  of  local  improvements  on 
adjacent  property  grows  out  of  the  sovereign 
power  of  taxation.  When  such  assessments  are 
imposed  to  psy  for  local  improvements  which 
clearly  benefit  the  property  assessed  to  the  extent 
of  the  assessment  the  constitutionality  of  the  same 
cannot  be  now  questioned  without  disregarding 
the  adjudication  of  almost  all  of  the  American 
courts.  Bradley  v.  McAtee,  7  Bush,  667, 672,  8  Am. 
Rep.  309:  Greer  v.  Covington,  83  Ky.  410:  Alexan- 
der V.  Baltimore,  6  Oill,  383;  Burnes  v.  Atchison,  2 
Kan.  485;  Hurford  v.  Omaha,  i  Neb.  336;  Yeatman 

V.  Crandall,  11  La.  Ann.  220;  Anderson  v.  Kerns 
Draining  Co.  14  Ind.  199,  77  Am.  Dec.  63;  Allen  v. 
Galveston,  51  Tex.  302;  Galveston  v.  Heard,  54  Tex. 
420.  445;  Meriwether  v.  Garrett,  102  U.  S,  472.  26  L. 
ed.  197. 

85  L.  R.  A. 


A  Constitution  being  nothing  'more  than  a  pre- 
scribed limitation  of  power,  the  legislature  is  with- 
out limit  where  there  is  no  constitutional  restraint. 
The  legislature  has  power  to  prescribe  the  manner 
of  assessment,  and  if  the  system  is  imperfect  it 
should  be  reformed  by  the  legislature.  If  the 
street  assessments  are  in  their  practical  operation 
oppressive  and  unjust,  the  statutes  which  auth- 
orized them  should  he  repealed.  The  remedy  for 
unjust  or  unwise  legislation  Is  not  to  be  adminis- 
tered by  the  courts.  It  remains  in  the  hands  of  the 
people  and  is  to  be  wrought  out  by  means  of  a 
change  in  the  representative  body,  if  It  cannot  be 
other wiRe  obtained.  People,  Griffin,  v.  Brookljm,  4 
N.  T.  419,  432,  55  Am.  Dec.  266;  Burnett  v.  Sacra- 
mento, 12  CaL  76, 85,  78  Am.  Dec.  518;  Lynam  v.  Mc- 
Millan, 8  Neb.  135;  Scovlll  v.  Cleveland,  1  Ohio  St. 
126, 137;  M'Culloch  v.  Maryland,  17  IT.  S.  4  Wheat. 
428, 4  L.  ed.  606;  King  v.  Portland,  2  Or.  146. 

The  Judges  are  sworn  to  support  the  Constitution, 
and  it  Is  their  duty  to  do  so.  **Tbey  are  only  the 
admlnistratorsof  the  public  will.  .  .  which  is  there- 
in declared  and  which  is  paramount  to  that  of  its 
representatives  expressed  in  any  law."  State, 
Horlbeck,  v.  Charleston,  12  Rich.  L.  702. 

The  limitations  expressed  in  the  United  States 
Constitution  indicate  the  public  will  and  the  ex- 
tent of  Its  expression.  The  courts  will  not  permit 
the  legislatures  to  disregard  such  statements  as  the 
4th  section  of  the  14th  Amendment,  which  says: 
"Nor  shall  any  state  deprive  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  law." 
"Due  process  of  law"  means  the  *'law  of  the  land" 
as  expressed  in  Magna  Charta,  and  it  must  not  he 
violated.  Davidson  v.  New  Orleans,  96  U.  S.  07,  24 
L.ed..6ld. 

The  restriction,  too,  that  "private  property 
shall  not  be  taken  for  public  use  without  Just  com- 
pensation" must  also  be  observed,  but  wheUier  an 
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favor  of  plaintiffs  in  an  action  brought  to  re- 
cover an  assessment  for  local  improvements. 
Eertrsed. 

The  facts  are  stated  in  the  opinion. 

Mes»r9.  Ivanhoe  ft  Sheahan,  for  appel- 
lants: 

An  action  in  personam  will  not  lie  to  collect 
the  alleged  assessment  charged  against  appel- 
lants. 

Taxes  are  not  debts  for  which,  without  stat- 
utory authority,  actions  may  be  maintained. 

Lane  County  v.  Oregon,  74  U.  S.  7  Wall.  72, 
19  L.  ed.  103;  SItaw  v.  Peckett,  26  Vt.  486; 
Whiteuker  v.  Haley,  2  Or.  139;  Meriweth^  v. 
Garrett,  102  U.  S.  472,  26  L.  ed.  197;  State  v. 
Baker  County,  24  Or.  145. 

In  the  absence  of  statute  it  would  seem  clear, 
upon  principle,  that  there  can  be  no  personal 
liability  for  the  special  assessment. 

Elliott,  Roads  &  Streets,  pp.  399-401;  24 
Am.  &  Ens:.  Enc.  Law,  p.  77  and  notes;  Green 
V.  Ward,  8'2  Va.  824:  Wolfy.  Philadelphia,  105 
Pa.  25;  New  Albany  v.  Sweeney,  13  Ind,  245; 
Balfe  V.  Iximmere,  109  Ind.  346;  Greenfield  v. 
StaXe,  Moore,  113  Ind.  599;  Randolphs.  Bayue. 
44  Gal.  366;  Hawthorne  y.  Eaet  P&rtland,  13 
Or.  271. 

There  have  been  cases  where  such  statutes 
have  been  declared  unconstitutional,  on  the 
ground  that  they  authorize  the  taking  of  pri- 
vate property  for  public  uses  without  just  com- 
pensation. 

25  Am.  &  Eng.  Enc.  Law,  pp.  564r-566,  and 
notes;  Giliisv.  Cleveland,  87  Cal.  214;  McCrow- 
eU  T.  Bristol,  89  Va,  852,  20  L.  R.  A.  658; 


Wclff  V.  Baltimore,  49  Md.  446;  Virginia  v. 
Hall,  96  111.  278;  Philadelphia  v.  Merklee,  159 
Pa.  515;  Biggins  v.  Ausmasa,  77  Mo.  351. 

Such  assessments  can  be  collected  only  in 
rem  and  compulsory  payment  made  only  by  a 
sale  of  the  assessed  property. 

Neenan  v.  Smith,  50  Mo.  526;  St.  Louis, 
Seibert,  v.  Allen,  53  Mo.  44;  Clinton  v.  Henry 
County,  115  Mo.  557;  Oreighton  v.  Manson,  27 
Cal.  614. 

As  the  foundation  of  the  right  to  levy  the 
assessment  rests  on  the  theory  that  the  adja- 
cent property  is  specially  enhanced  in  yalue  by 
reason  of  the  improvement,  the  benefit  accrues, 
not  to  the  owner  personally,  but  to  the  property 
as  real  estate;  the  assessment  is  made  by  virtue 
of  the  taxing  power,  and  is  essentially  a  tax, 
or  forced  contribution,  not  arising  out  of  con- 
tract express  or  implied,  or  any  liability  known 
to  the  common  law. 

W/iiteaker  v.  Haley,  2  Or.  189. 

Every  liability  for  which  an  action  in  per- 
sonam can  be  maintained  must  fall  within  one 
of  three  classes,  viz.:  (1)  arising  out  of  con- 
tracts express  or  implied;  (2)  arising  out  of 
torts  for  which  damages  are  recoverable;  (3) 
liabilities  created  by  statute. 

Mr.  C.  H.  Finnt  for  respondent: 

A  municipal  corporation  possesses,  not  only 
the  powers  specifically  conferred  upon  it  by  its 
charter,  but  also  such  as  are  necessarily  inci- 
dent thereto,  or  may  fairly  be  implied'  from 
those  powers,  including  all  that  are  essential  to 
the  declared  object  of  its  existence. 

CarViage  y.  Frederick,  122  N.  Y.  263, 10  L. 


asMSBment  for  local  Improvement  is  deemed  to  baby 
the  power  of  taxation  or  of  eminent  domain  {ante, 
p.dS]  is  imn]aierlal,f  or  in  both  compensacion  is  made 
or  supposed  to  be  made.  Scovill  v.  Cleveland,  su- 
pra, dissentlngr  opinion  of  Cbristiancy,  J.,  in  Wood- 
bridge  v.  I>etroit,:8  Mioh.27i,  800. 
1  If  an  assessment  is  unauthorized,  there  is  not 
only  a  remedy  in  tbe  court  to  review  it.  but  an  in- 
junction may  be  sued  out  to  prevent  its  enforce- 
ment.   Balfe  V.  liammers,  109  Ind.  347. 

II.  Power  to  create  a  liahUity  of  property  unques- 
tionable, 

Tbe  constitutionally  limited  power  of  municipal 
corporations  to  assess  land  for  local  improvements 
is  universal  and  of  immemorial  use.  Such  assess- 
ments are  invariably  predicated  on  the  land  and  in 
fact  are  only  valid  under  constitutional  prohibi- 
tions when  made  correlative  with  the  benefits  to 
that  particular  land.  It  is  only  upon  the  theory  of 
benefits  to  the  land  that  an  assessment  can  be 
jnstifled  and  sustained.  The  constitutional  require- 
ment oC  uniformity  of  taxation  is  complied  with 
only  when  there  are  uniform  benefits,  and  the  con- 
stitutional prohibition  from  taking  private  prop- 
erty for  public  use  Is  only  avoided  when  there  is 
compensation  by  an  equivalent  of  benefits.  For 
the  benefits  received  by  the  improvement  the  land 
alone  is  unquestionably  liable  to  assessment,  and 
tbe  assessment  is  a  charge  upon  the  land.  Hayden 
V.  Atlanta.  70  Oa.  817;  Bradley  v.  McAtee,  7  Bush, 
<K7.8  Am.  ELep.  309:  Burnett  v.  Sacramento,  12  Cal. 
76t.73  Am.  Dec.  518:  Nichols  v.  Bridgeport,  23  Conn. 
IflO,  80  Am.  Dec.  636;  Bridgeport  v.  New  York  &  N. 
H.  R.  Co.  36  Conn.  266,  4  Am.  Rep.  63:  Higgins  v. 
Chicago,  18  IlL  276, 281;  Wright  v.  Chicago,  S»  HI. 
2S2:  Brown  v.  Jollet,  22  ILL  123;  Chicago  v.  Wright, 
3S  m.  102;  Pidgeon  v.  People,  36  111.  249;  St.  John  v. 
Hast  St.  Louis,  50  111.  92;  Mix  v.  Ross,  67  IlL  123; 
White  V.  People,  94  III.  604;  Goodrich  v.  Winchester 
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&  D.  Turnp.  Co.  26  Ind.  119;  Bright  v.  McCullougb, 
27  Ind.  223;  Palmer  v.  Stumph,  29  Ind.  329:  Mont- 
gt>mery  County  Comrs.  v.  Fullen,  111  Ind.  410; 
Buell  V.  Ball,  20  Iowa,  288;  Warren  v.  Henly,  81 
Iowa,  31:  Morrison  v.  Hershire,  82  Iowa,  271;  Keu- 
dig  V.  Knight,  60  Iowa,  29;  Municipality  No.  2 
V.  Dunn,  10  La.  Ann.  57;  Dyar  v.  Farmington,  70 
Me.  516;  Andover  &  M.  Tump.  Corp.  v.  Gould.  6 
Mass.  44,  4  Am.  Dec.  80;  Harvard  College  v.  Boston, 
104  Mass.  470;  Baltimore  v.  Proprietors  of  Green 
Mount  Cemetery.  7  Md.  517;  Palmyra  v.  Morton,  25 
Mo.  668;  St.  Joseph  v.  O'Douoghue,  81  Mo.  345:  State, 
Hudson  County  Chosen  Freeholders,  v.  Paterson 
Ave.  A  S.  Road  Comrs.  41 N.  J.  L.  83;  Re  Elizabeth 
Comrs.  49  N.  J.  L.  488;  Gouvemeur  v.  New  York,  2 
Paige,  437:  Cummin g  v.  Brooklyn,  11  Paige,  600; 
Sharp  V.  Speir,  4  Hill,  76;  Cain  v.  Davie  County 
Comrs.  86  N.  C.  8;  Bonsall  v.  Lebanon,  19  Ohio,  418; 
Jaeger  v.  Burr,  36  Ohio  St.  164;  White  v.  Ballan- 
tine,  96  Pa.  186;  Re  Dorrance  Street,  4  R.  I.  240:  Rut- 
ledge  V.  Fogg,  3  Coldw.  654, 91  Am.  Dec.  299;  Frank- 
lin v.  Maberry,  6Humph.  368;  Norfolk  City  v.  Ellis, 
26  Gratt.  224. 

III.  Poioer  to  create  a  personal  liabUUy  upheid  when 
unquestioned,' 

The  English  statutes  have  not  only  made  the  as- 
sessment for  local  improvements  a  charge  upon  tbe 
land  benefited,  but  have  gone  so  far  as  to  make  it 
recoverable  by  the  vestry  in  a  personal  action 
against  "the  present  or  future  owner  of  the  prop- 
erty assessed.'^  Bermondsey  v.  Ramsey,  L.  R.  6  C. 
P.  247,  40  L.  J.  C.  P.  N.  S.  206,  24  L.  T.  N.  S.  429,  19 
Week.  Rep.  774:  Plumstead  Bd.  of  Works  v.  In- 
gold  by,  L.  R.  8  Bxch.  63,  42  L.  J.  Exch.  N.  S.  50,  27  L. 
T.  N.  8.  666,  21  Week.  Rep.  77,  Affirmed  L.  R.  8  Exch. 
174,  42  L.  J.  Exch.  N.  S.  136,29  L.  T.  N.  S.  376,  21 
Week.  Rep.  817. 

In  Canada,  however,  there  is  no  personal  liability 
upon  the  owner  after  he  has  ceased  to  be  such,  and 
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R  A.  178;  1  Dill.  Mun.  Corp.  §  89;  2  Kyd. 
Corp.  149;  Le  Couteulx  v.  Buffalo,  83  N.  Y. 
838;  Ketchum  v.  Buffalo,  14  K.  Y.  356. 

Where  the  power  to  legislate  is  general  or 
implied,  and  tbe  maoDer  of  exercising  it  is  not 
specified,  then  there  must  be  a  reasonable  use 
of  such  power. 

Cronin  v.  People,  82  N.  Y.  318,  37  Am.  Rep. 
564;  HudBon  v.  Thome,  7  Paiffe,  261:  Be  Fra- 
tee,  68  Mich.  396;  Mahkato  v.  Fowler,  32  Minn. 
864;  Clinton  v,  Phillips,  58  111.  102,  11  Am. 
Rep.  52;  1  Dill.  Mun.  Corp.  §  825;  Cooley, 
Const.  'Lim.  248. 

The  police  regulations  and  welfare  law  would 
have  jurisdiction  without  any  positive  statute 
upon  ihe  subject. 

Carthage  v.  Fredench,  122  N.  Y.  268,  10  L. 
R  A.  178;  2  Hare,  Const.  L.  766;  Be  Ja- 
cobs, 98  N.  Y.  98.  50  Am.  Rep.  636;  Boston 
Beer  Co.  v.  Massachusetts,  97  U.  S.  26,  24  L. 
ed.  989;  Dixon  v.  Brooklyn  City  A  N,  B,  Co, 
100  N.  Y.  170;  Phelps  v.  Bacey,  60  N.  Y.  10, 
19  Am.  Rep.  140;  Moore  v.  Oadsden,  93  N.  Y. 
12. 

The  clause  prohibiting  the  taking  of  private 
property  without  compensation  is  not  intended 
as  a  limitation  of  the  exercise  of  the  police 
powers. 

Sedgw.  Stat.  &  Const.  L.  435;  1  Dill.  Mun. 
Corp.  212;  Thorpe  v.  Butland  d  B.  B.  Co.  27 
Vt.  140,  62  Am.  Dec.  625;  Be  Qoddard,  16 
Pick.  504. 

When  the  council  assessed  the  benefits  upon 
the  property,  it  was  an  adjudication  that  the 
property  described  was  liable  for  the  amount 
assessed,  and  therefore  became  a  final  judg- 
ment against  it. 


People,  Dickinson,  y.  Livingston  Omniy 
Supers.  43  Barb.  282;  PeopU,  Akin,  v.  Mor- 
gan, 65  Barb.  473;  2  Dill.  Mun.  Corp.  §  926, 
note  3;  Smith  v.  Portland,  25  Or.  297. 

To  entitle  the  municipal  corporation  to  re- 
cover from  the  abutter  the  expense  of  the  local 
improvements,  it  is  only  necessary  that  it 
should  comply  with  requisite  conditions  prece- 
dent whether  prescribed  by  the  charter  or  or- 
dinance. 

Smith  V.  Portland,  supra. 

The  burden  of  a  street's  improvement  may 
be  assessed  upon  the  property  itself  according 
to  the  lineal  measure  of  the  abutting  lots. 

10  Am.  &  Eng.  Enc.  Law,  p.  306;  Cooley, 
Taxn.  644;  White  v.  PeopU,  94  111.  604;  Sheley 
V.  Detroit,  45  Mich.  481;  Fowler  v.  St.  Joseph^ 
87  Mo.  228;  WUder  v.  Cincinnati,  26  Ohio  St. 
284;  Whiting  v.  Townsend,  57  Cal.  515. 

The  city  may  charge  frontage  proprietors 
with  a  certain  and  definite  proportion  of  the 
expense  of  improving  the  street  upon  which 
they  front,  and  it  may  be  done  under  the 
"police  power." 

10  Am.  &  Eng.  Enc.  Law.  pp.  274, 275;  High- 
land V.  Qal'ceeton,n^TeT.  527;  Adams y.  Fisher^ 
63  Tex.  651;  Buc/ian  y.  Broadwell,  88  Mo.  31. 

If  the  land  of  the  plaintiflf  in  error  was  ben- 
efited for  the  purpose  of  a  particular  and  re- 
stricted use,  it  claimed,  a  special  tax  could  be 
levied  upon  it  to  the  extent  of  such  benefit. 

Chicago  <fe  A.  B.  Co.  v.  Joliet,  154  111.  522. 

The  determination  of  the  city  council  that 
appellant  was  benefited  as  much  as  it  was 
taxed,  was  final,  and  such  benefits  could  not 
be  pas.«ed  upon  by  a  jury. 

Davis  V.  Litchfield,  155  HI.  884;  Lightner  y. 


tbe  taxis  based  on  ^^permanent  improvement**  and 
Is  Invalid  when  the  Improvement  is  not  permanent 
and  of  DO  use  to  the  owner  of  the  land.  Toronto 
V.  Toronto  Street  R.  Co.  83  Can.  S.  C.  198. 

A  number  of  years  ago  a  learned  text-writer  on 
taxation  In  America  said  that  the  overwhelminflr 
welflrht  of  authority  was  in  favor  of  therierhtto 
make  assessments  a  personal  charge  aipainst  the 
owner:  bui  he  said  further  that  ^'how  much  of  this 
may  be  due  to  the  fact  that  the  right  to  make  a 
personal  assessment  was  not  contested,  can  only  be 
a  matter  of  conjecture."    Cooley,  Taxn.  472,  473. 

It  is  now  made  apparent  by  careful  examination 
of  all  the  cases,  and  particularly  the  more  reoent 
ones,  that  the  fact  that  in  most  cases  when  local 
assessments  have  been  made  a  personal  liability 
upon  the  owner,  either  by  express  statute  or  ordi- 
nance under  supposed  authority,  it  has  been  when 
tbe  constitutional  and  fundamental  power  to  en- 
act such  a  statute  or  ordinance  has  been  unques- 
tioned. This  was  true  in  the  followinfr  cases: 
Emery  v.  Bradford,  29  Cal.  76;  Hazzard  v.  Heacock, 
89  Ind.  172;  Lake  Erie  &  W.  R.  Co.  v.  Bowker,  9Ind. 
App.  428;  Louisville,  N.  A.  &  G.  B.  Co.  v.  State, 
Ward,  8  lud.  App.  877;  Louisville,  N.  A.  &  G.  R.  Co. 
v.  State,  Beckman,  122  Ind.  443;  Des  Moines  v.  Cas- 
ady,  21  Iowa,  670;  Burllnflrton  v.  Quick,  47  Iowa,  222; 
Tuttle  v.  Polk,  84  Iowa,  12:  Farwell  v.  Des  Moines 
Brick  Mfg-.  Go.  (Iowa)  rxMit,  68;  Greer  v.  Covington, 
83  Ky.  410;  New  Orleans  v.  Wire,  20  La.  Ann.  600; 
Baltimore  v.  Howard,  6  Harr.  ft  J.  888;  Eschbach 
V.  Pitts,  6  Md.  71;  Clemens  v.  Baltimore.  16  Md. 
208;  Dashiell  v.  Baltimore.  46  Md.  615;  Wolff  v.  Bal- 
timore. 48  Md.  446;  Handy  v.  Collins,  60  Md.  229.  46 
Am.  Rep.  726;  St.  Louis,  McGrath,  v.  Clemens,  88 
Mo.  467;  Litchfield  v.  McCombcr,  42  Barb.  288;  New 
York,  L.  K  &  W.  R.  Co.  v.  Dunkirk,  65  Hun,  484; 
85  L.  R,  A. 


Manlce  v.  New  York,  8  N.  Y.  120;  New  York  v.  Col- 
gate, 12  N.  Y.  141;  Owners  of  Ground  v.  Albany,  15 
Wend.  876;  Bennett  v.  Buffalo,  17  N.  Y.  388;  Litch- 
field V.  Vernon,  41  N.  Y.  123;  Stuart  v.  Palmer,  74 
N.  Y.  195, 30  Am.  Rep.  289;  HiU  v.  Hijrdon,  5  Ohio 
St.  243, 67  Am.  Dec.  289;  Corry  v.  Gaynor,  21  Ohio 
St.  277;  Dreake  v.  Beasley,  26  Ohio  St.  815;  Northern 
Liberties  v.  St.  John's  Church,  18  Pa.  104;  McGonl- 
gle  V.  AUeerheny.  44  Pa.  118;  Jonesboro  v.  M'Ree,S 
Yergr.  167;  Bordages  v.  Higglns,  1  Tex.  Civ.  App. 
48;  Bonham  v.  Preston  :(Tex.  Civ.  App.)  22  S.  W. 
766, 28  S.  W.  891;  Burton  v.  Laing  (Tex.  CHv.  App.) 
86  S.  W.  298;  Allen  v.  Drew,  44  Vt.  174. 

But  the  constitutionality  of  statutes  authorizing 
such  personal  liability  has  k)een  expressly  sustained 
in  a  few  cases.  Welch  v.  Mathews,  28  Cal.  123;  Bur- 
lington V.  Quick,  47  Iowa,  222;  Gest  v.  Cincinnati, 
26  Ohio  St.  275;  Re  Centre  Street,  115  Pa.  247. 

In  Da\ndson  v.  New  Orleans.  96  U.  S.  97,  24  L.  ed. 
6l6,  the  Supreme  Court  of  the  United  States  held 
that  the  imposition  of  such  a  personal  liability 
under  state  law  did  not  constitute  a  taking  of 
property  without  due  process  of  law,  and  that  the 
states  were  not  restricted  in  this  respect  by  the 
Federal  Constitution. 

It  will  be  seen  by  an  examination  of  the  cases 
hereinafter  cited  that  some  of  these  courts  have 
upon  reconsideration  come  to  a  different  determi- 
nation. 

IV.  Power  to  create  a  personal  liabUUy  denied. 

The  whole  system  of  specific  taxation,  or  local 
assessment,  is  based  upon  the  theory  that  the  par- 
ticular estate,  having  received  the  benefit  of  a  pub- 
lic improvement,  ought  to  relieve  the  public  of  the 
expense  of  making  it. 

In  California  the  evolution  of  the  rule  is  made 
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Pe(/Ha,  150  111.  80;  Chicago  ▼.  Blair,  149  Dl. 
310,  24  L.  R.  A.  412;  Bloomington  v.  Ohicago 
A  A,  R.  Co.  134  111.  451;  lUinois  C.  B,  Co.  v. 
Decatur,  147  U.  S.  190.  87  L.  ed.  182. 

Bean»  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  the  judgment  of  the 
-circuit  court  on  review  of  proceedings  in  an 
action  at  law  brought  b^  the  city  of  Enter- 
prise before  its  recorder,  sitting  as  a  justice  of 
the  peace,  against  the  plain tiffa^erein,  to  re- 
<;over  the  sum  of  $8,  being  the  ,cost  to  the  city 
of  the  construction  of  a  surface  drain  way  or 
gutter  in  the  public  street  in  front  of  the 
plaintiff's  property.  On  June  22,  1894,  the 
city  provided  by  ordinance  for  the  construction 
of  surface  drainways  or  gutters  on  certain 
streets,  the  cost  of  construction  and  repair 
thereof  to  be  paid  in  the  first  instance  by  the 
city;  but  the  ordinance  further  provided  that 
'^the  owner  or  owners  of  any  lot,  lots,  or  parts 
•of  a  lot  facing  upon  said  improvement,  shall 
pay  sdl  the  cost  of  making  and  keeping  in  re- 
pair such  portion  of  such  improvement  as 
may  adjoin  and  face  upon  his  or  their  lot, 
lots,  or  parts  of  a  lot  within  ten  days  after  the 
completion  of  said  improvement,  and  thereaft- 
er for  said  repairs  within  ten  days  from  the 
time  so  made,  which  said  amounts  to  be  paid 
by  the  said  owner  or  owners  shall  be  collected 
by  the  city  marshal,  and  turned  over  to  the 
-city  treasurer,  and  if  any  such  owner  or 
owners  of  such  lot.  lots,  or  parts  of  a  lot  shall 
neglect  or  refuse  to  make  payment  after  the 
same  shall  become  dueasherem  provided,  the 
i9ame  shall  be  collected  by  action  at  law  in 


the  name  of  the  city  of  Enterprise."  The 
drains  were  constructed  and  paid  for  by  the 
city,  as  provided  in  the  ordinance,  the  cost 
of  constructing  the  same  along  and  in  front  of 
plaintiff's  property  being  $8.  This  remain- 
ing unpaid,  the  city  brought  an  action  at 
law  to  recover  the  same,  resulting  in  a  judg- 
ment in  favor  of  the  city,  which  being  af- 
firmed on  review  by  the  circuit  court,  plain- 
tiffs appeal. 

Several  interesting  questions  have  been  pre- 
sented and  ably  argued  by  counsel,  but  we 
shall  only  notice  one,  which  we  deem  decisive 
of  the  case.  It  is  contended  by  plaintiffs  that 
the  personal  judgment  against  them  is  void 
for  the  reason,  among  others,  that  a  tax  or  as- 
sessment for  local  improvement  can,  under 
the  charter  of  the  city,  be  made  a  charse  only 
upon  the  property  benefited,  and  not  against  the 
owner  personally;  and  in  our  opinion  this  posi- 
tion is  well  taken.  It  is  extremelv  doubtful 
whether  a  statute  creating  or  authorizing  a  per- 
sonal liability  against  a  landowner  for  local 
improvements  can  be  upheld  on  constitutional 
grounds.  24  Am.  &  Eng.  Enc.  Law,  p.  77;  El- 
liott, Roads  &  Streets,  400;  Taylor  v.  Palmer, 
81  Cal.  240;  8U  Louis,  Seibert,  v.  Allen,  58  Mo. 
44.  But,  whether  it  can  or  not,  it  is  clear 
that  in  the  absence  of  express  legislative  au- 
thority a  municipality  cannot  compel,  by 
means  of  a  personal  Judgment,  the  property 
of  a  citizen  not  specially  benefited  to  con- 
tribute to  the  cost  of  such  an  improvement, 
and  a  general  power  to  levy  and  collect  taxes 
for  citv  purposes  is  not  sufficient  to  authorize 
it  to  do  so.  24  Am.  &  Eng.  Enc.  Law,  p. 
77;   Oreen  y.  Ward,  82  Va.  824;  Neenan  v. 


-manifest.  At  first  a  personal  judfirment  was  de- 
nied where  the  owner  was  absent  and  not  served 
with  notioe  other  than  by  publication.  Moss  v. 
Mayo,  28  Cal.  m. 

Then  it  was  held  that  the  statute  providinflr  a  per- 
sonal liability  was  unoonstitutlonal.  Creighton  v. 
Hanson,  27  Cal.  613. 

Then  in  turn  it  was  held  constitutional.  Walsh 
y.  Mathews,  29  Gal.  128. 

Finally  the  leirlslative  provision  In  question  was 
beld  unconstitutional  so  far  as  It  prescribed  a  lia- 
bility beyond  the  fund  realized  from  the  sale  of  the 
land;  and  the  principle  thus  stated  has  ever  since 
been  maintained.  Taylor  v.  Palmer,  81  Cal.  2i0; 
fieaudry  v.  Valdeas,  82  Cal.  269;  Guerin  v.  Beese,  88 
Cal.  282:  Gaffney  v.  Gough,  86  Cal.  lOi;  Coniff  v. 
Hastings,  Id.  292;  Murdock  v.  De  Tries,  87  Cal.  627. 

The  court  in  Taylor  v.  Palmer,  81  Cal.  240,  says: 
*yro  say  that  the  owner  of  land  bordering  upon  an 
improved  street  can  be  made  personally  liable  for 
thepaymentof  the  Improvement  Is  equivalent  to 
saying  that  his  entire  estate,  real,  personal,  and 
mixed,  whether  bordering  upon  the  street  or  re- 
mote from  it,  whether  within  the  corporate  limits 
or  without,  whether  benefited  or  not,  shall  be  held 
responsible  for  the  tax,  which,  in  turn,  is  equiva- 
lent to  saying  that  his  entire  estate  may  be  taxed 
for  the  improvement,  in  direct  contradiction  to  the 
very  terms  of  the  power." 

In  the  case  of  Randolph  v.  Bayue,  44  Gal.  866,  It 
was  said:  ''No  point  Involved  in  the  construction 
of  the  statutes  ...  is  better  settled— and,  in 
fact,  placed  beyond  all  question—than  the  point 
that  the  contractor  is  not  entitled  to  a  personal 
judgment  against  the  lot  owner,  for  the  amount 
assessed  against  the  lot.*' 

The  expense  Is  a  Uen  on  the  property  benefited, 
-  85  L.  R.  A. 


and  not  a  personal  charge  against  the  owner.  Gil- 
lis  V.  aeveland,  87  Cal.  214. 

And  the  fact  that  the  owner  saw  work  being 
done  in  front  of  his  lot  without  further  protest 
does  not  render  him  liable  or  raise  an  implied  prom- 
ise to  pay.    Nagle  v.  McMurray,  84  Cal.  639. 

In  the  foreclosure  of  a  lien,  likewise,  a  personal 
Judgment  for  a  deficiency  is  unauthorized.  Gillis 
V.  Cleveland,  mpra;  Manning  v.  Den,  90  CaL  610. 

In  fact  there  is  now  no  personal  liability.  Heft 
V.  Payne,  97  Cal.  106. 

In  llMnoia,  where  there  are  provisions  for  both 
'^special  taxation**  and  ''special  assessments"  for 
local  improvements,  but  which  dilfer  only  In  the 
mode  of  ascertaining  the  "benefits,**  It  was  said 
that  the  "mere  taxation  of  property  imposes  no 
personal  liability  upon  the  owner  thereof.  It  is  an 
imposition  of  the  charge  merely  upon  the  thing  it- 
self, and  not  upon  the  owner  or  possessor  of  the 
thing.  In  the  nature  of  things,  if  the  charge  be 
not  paid  by  someone  interested  in  the  thing  taxed, 
resort  can  be  had  for  the  enforcement  of  such  tax 
only  to  the  thing  so  taxed.**  "Taxation  for  reve- 
nue is  imposed  on  the  citizen  of  the  state  or  resi- 
dent of  the  municipal  corporation,  or  person  doing 
business  within  the  jurisdiction  thereof,  to  compel 
him  to  contribute  to  the  maintenance  of  the  gov- 
ernment, state  or  municipal,  by  which  his  life,  lib- 
erty, and  property  or  business  are  protected,  in 
common  with  that  of  all  other  citizens  and  resi- 
dents. Thlst  under  our  system  is  a  personal  tax, 
imposed  upon  the  owners  of  property  in  proper, 
tion  to  the  value  of  the  property  of  each,  and  to  se- 
cure its  collection  such  tax  is  made  a  lien  upon  the 
property  of  the  person  thus  taxed.  It  is  entirely 
competent  to  dedarelsuch  a  tax  a  personal  liability 
of  the  person  so  taxed.   To  pay  it  is  a  duty  he  owes 
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Smith,  60  Mo.  625:  Seattls  ▼.  YesUr,  1  Wash.  | 
Terr.  575.  Now.  the  city  of  Enterprise  is,  by 
its  charter,  aathorized  to  provide  for  the  "con- 
struction, cleaning,  and  repairing  of  side- 
walks, crosswalks,  and  gutters."  and  also  to  pro- 
vide "for  the  grading,  pa  ving.planking,or  other- 
wise improving,  repairing,  and  cleaning  streets, 
alleys,  and  walks  at  the  expense  of  the  owner 
or  owners  of  the  lot  or  lots  facing  such  im- 
provements;" "to  erect,  regulate,  construct,  and 
keep  in  repair  public  bridges  and  highways; 
to  provide  for  the  removal  of  standing  water 
and  unwholesome  and  offensive  substances.and 
secure  the  health,  peace,  and  improvement  of 
the  city,"  etc.  But  neither  of  these  provisions 
empowers  it  to  make  the  cosi  thereof  a  per- 
sonal charge  upon  the  owner  of  abutting  prop- 
erty. The  general  grant  of  power  to  construct 
gutters;  to  regulate,  construct,  and  keep  in  re- 
pair highways;  to  provide  for  the  removal  of 
standing  water,  and  unwholesome  and  offen- 
sive substances;  and  to  secure  the  health, 
peace,  and  improvement  of  the  city,— does 
not  authorize  the  levying  of  special  assess- 
ments against  abutting  property.  Wrig/it  v. 
Chicago,  20  111.  252;  Annapolis  v.  Bartoood, 
82  Md.  471,  8  Am.  Rep.  161.  And  the  power 
to  improve  streets  at  the  expense  of  the  owner 
or  owners  of  the  lot  or  lots  facing  such  im- 
provements, under  the  well-settled  rules  for 
the  construction  of  municipal  charters,  can- 
not be  held  to  empower  the  city  to  make  the 
cost  of  such  improvements  a  personal  charge 
.against  the  owner.  A  municipality  can  only 
exercise  the  power  of  taxation  when  the  right 
to  do  so  is  given  in  clear  and  unmistakable 
terms,  and,  in  construing  its  charter,  reference 


must  always  be  had  to  the  object  and  purposes 
of  the  grant;  and  it  will  never  be  presumed  that 
the  legislature  intended  to  authorize  an  un- 
reasonable or  unjust  proceeding,  unless  its 
intention  to  do  so  is  indicated  in  express  terms. 
Taxes  or  assessments  for  local  improvements 
are  supported  on  the  theory  that  the  property 
charged  is  so  situated  as  to  be  specially  bene- 
fited by  the  improvement,  and  hence,  as  an 
equivalent  for  its  enhanced  value,  is  made  to 
bear  the  burden.  But  the  other  property  of 
the  owner  is  only  affected  by  the  improvement 
in  the  same  manner  as  the  property  of  all  other 
citizens  of  the  community,  and  it  would  be  un- 
just and  inequitable  for  it  to  be  compelled  to 
contribute  to  the  expense  of  such  improvement 
if  the  latter  does  not.  When,  therefore,  the 
statute  declares  that  the  improvement  may  be 
made  at  the  expense  of  the  owner  of  abutting 
property,  it  must  be  understood  to  mean  at 
his  expense  by  making  it  a  charge  upon  his 
property  so  abutting,  and  not  a  personal  lia- 
bility enforceable  by  an  ordinary  action  at  law. 
The  whole  theory  of  local  assessment  confines 
it  to  the  property  benefited,  for,  if  the  owner 
is  personally  liable,  it  is  not  only  a  local  as- 
sessment, but  also  a  general  one,  as  against 
him,  as  his  property,  whether  situated  within 
or  without  the  city,  may  be  taken  in  satisfac- 
tion thereof. 

It  follows,  therefore,  that  the  jud/^ment  of 
the  court  behw  must  he  reversed,  and  this  cause 
remanded,  with  directions  to  enter  a  judgment 
annulling  and  declaring  void  the  said  judg- 
ment of  the  recorder,  acting  as  a  justice  of 
the  peace,  against  these  appellanta. 


to  the  RorerameDt.  Not  so  with  special  taxation 
for  local  improvemeDtson  property  contiguous  to 
the  improvemeut  .  .  .  except  In  so  far  as  his 
contiguous  property  Is  to  be  benefited  by  the  im- 
provement. Hence«  this  special  taxation  (which, 
in  the  absence  of  express  authority  in  the  Constitu- 
tion, could  not  lawfully  be  imposed)  Is.  by  the 
words  of  the  grant  of  power  in  the  Constitution, 
limited  to  the  contiguous  property.  There  is  no 
authority  given  to  make  local  improvement  by 
special  taxation  of  the  owners  of  contiguous  prop- 
erty.** **A  man  wbo  owns  real  estate  within  a  state 
or  municipality  necessarily  subjects  that  property 
to  the  lawful  rules  and  regulations  of  the  state  or 
municipality;  but  be  does  not  thereby  subject  the 
rest  of  bis  fortune  not  within  such  state  or  munic- 
ipality to  tbe  Jurisdiction  of  such  municipality  un- 
less he  is  a  citiseen  or  resident  of  such  state  or  mu- 
nicipality or  transacts  business  therein.**  Both  a 
special  tax  and  a  special  assessment  are  proceedings 
in  rem  and  not  in  Tp^noncan.  Craw  v.  Tolono,  96 
111.  356,80  Am.  Rep.  143. 

Tbls  principle  has  been  repeatedly  upheld,  and 
there  is  no  charge  in  that  state  placed  upon  the 
owner  of  tbe  land,  and  for  a  failure  to  pay  the  as- 
sessment the  land  upon  wblch  it  is  levied,  and  that 
only,  can  be  sold  to  satisfy  tbe  lien.  No  personal 
Judgment  can  be  entered.  Virginia  v.  Hall,  96  111. 
278:  Illinois  C.  K.  Co.  v.  East  Lake  Forks  Special 
Drainage  Comrs.  129  111.  423:  Dempster  v.  People, 
Kern,  158  111.  88;  Illinois  C.  R.  Co.  v.  People,  Alex- 
ander,  161  111.  244. 

In  Idaryland  tbe  assessment  for  local  improve- 
ment is  a  lien  on  the  land,  and  the  owner  is,  to  the 
extent  of  the  value  of  it,  personally  liable,  tbe 
court  says,  ''as  for  a  personal  debt  of  any  kind.** 
85  L.  R.  A. 


It  also  further  says:  "^But  we  do  not  wish  to  be 
understood  that  his  liability  for  tbat  tax  would  ex- 
tend l)eyond  tbe  value  of  tbe  property  taxed  for 
the  improvement.  .  .  .  We  deem  it  proper  to  say 
we  express  no  opinion  on  that  aspect  of  the  ques- 
tion until  it  arises.**  Moale  v.  Baltimore,  61  Md. 
234. 

In  Michigan  the  court  was  equally  divided  as  to 
the  power  to  make  an  abutting  owner  pay  for  pav- 
ing In  front  of  his  premises,  two  of  the  Judges  hold- 
ing that  tbls  was  a  taking  of  his  property  without 
compensation.  Woodbridge  v.  Detroit,  8  Mich. 
274,  205. 

In  Missouri  **lt  will  not  be  presumed  that  the  leg- 
islature intended  ^to  authorize  a  proceeding  uurea- 
sonable  in  itself,  unless  the  intention  is  indicated 
in  express  terms.**  *'The  sole  object,  then,  of  a 
local  tax  t>eing  to  benefit  local  property,  it  should 
be  a  charge  upon  tbat  property  only,  and  not  a 
general  one  upon  the  owner.**  Neenan  v.  Smith, 
50  Mo.  525. 

Tbe  act  was  therefore  held  to  lie  unconstitutional 
and  void  so  far  as  a  personal  Judgment  is  con- 
cerned. St.  Louis,  Setbert,  v.  Allen,  53  Mo.  44,  Over- 
ruling St.  Louis  V.  Clemens,  36  Mo.  467. 

And,  contrary  to  former  years,  there  is  in  that 
state  no  liability  upon  the  owner  of  the  land  as- 
sessed for  local  improvement.  The  Judgment  must 
be  specific  against  the  property.  A  general  Judg- 
ment cannot  be  entered.  There  can  be  no  Judg- 
ment except  for  tbe  enforcement  of  the  lien  in  the 
precise  manner  indicated.  Sweaney  v.  Kansas 
City  K.  Co.  54  Mo.  App.  265:  St  Louis,  Botchford,  v. 
De  None,  44  Mo.  186:  Carlin  v.  Cavender.  56  Mo. 
286;  St.  Louis  v.  Bressler,  Id.  850;  Louisiana  v. 
Miller,  66  Mo.  467;  Higgins  V.  Ausmuss,  77  Mo.  851; 
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1.  A  mere  Itemponury  occaiiaUoii  and 
use  of  Ijbad  for  ag^rienltural  purposes* 
when  Tpnrchased  for  Bpeculation  with 
intent  to  lay  it  out  into  lots  and  sell  them,  is  not 
a  ffood-faith  occupancy  and  use  for  aflrricuJtural 
purpofies  within  the  meaning  of  an  exemption 
from  taxation  for  city  purposes. 

2.  Special  aasessmente  fbr  curbing: 
and  paving  are  not  taxes  or  assessments  **for 
any  city  purpose**  within  the  meanlnir  of  an  ex- 
emption from  such  taxation  of  land  used  for 
agricultural  purposes. 

8.  The  presumption  that  a  deed  was 
delivered  ^rhen  made  Ib  not  overcome  by 
the  fact  that  the  parties  resided  in  different  places, 
especially  where  the  property  was  worth  many 
thousand  dollars. 

4«  The  provision  for  personal  liability 
of  the  owner  of  land  for  assessments  for  im- 
provements under  Code,  6  478,  is  not  repealed  by 
subsequent  statutes  respecting  the  lien  of  such 
aasewments  which  make  no  special  provisions  for 
pergonal  liability. 

6«  A  personal  Judinnent  for  assess- 
ments on  land  for  local  improvements  is  Justi- 
fied in  an  action  to  set  them  aside  in  which  the 
owner  offers  to  pay  all  legal  assessments. 


6.  A  g^rantee  who  takes  land  charfped 
with  actual  knowled^^e  of  assessments 
thereon  cannot  complain  of  their  injustice. 

(February  11, 1896.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
District  Court  for  Polk  County  in  favor  of 
defendants  in  an  action  brought  to  set  aside 
certain  assessments  for  street  improvements. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gatch,  Connor,  A  Weaver, 
for  appellant: 

The  form  of  the  5-acre  tract  in  question, 
having  a  width  east  and  west  of  about  1,500 
feet,  and  a  depth  north  and  south  of  155  feet, 
precludes  any  presumption  that  it  was  ever 
intended  bv  the  owner  either  as  a  legal  or 
actual  subdivision  of  the  land. 

Deeds  v.  Sanborn.  86  Iowa,  419;  Deiman  v. 
Fort  Madison,  80  Iowa,  542. 

If  the  actual  occupation  and  use  of  this  land, 
during  all  the  time  since  it  has  been  used  or 
occupied  at  all,  are  to  be  the  test  in  the  matter, 
then  clearly  it  has  been,  within  the  language 
and  spirit  of  the  law,  in  good  faith  occupied 
and  used  for  agricultural  purposes,  and  is  ex- 
empt from  this  special  assessment. 

In  view  of  the  conflict  in  the  courts  over 
this  question  for  more  than  thirty  years,  the 
legislature  intended  to  fix  for  the  future  a 
definite  rule,  and  the  test  to  be  applied  is  the 


Qinton  v.  Henry  County,  115  Mo.  657;  Pleasant  Hill 
▼.  Dasher,  120  Mo.  075. 

In  NoHh  Carolina  such  personal  Juderment  is  held 
unconstitutional.  Raleiffh  v.  Peace,  110  N.  C.  38, 17 
KB.  A.  330. 

In  Ohift  an  assessment  is  a  lien  on  the  land  ^ 
fessed.  and  not  a  debt  owiner  by  the  owner  to  be 
paid  by  the  executor  out  of  the  personal  estate. 
Wiison  V.  Hall,  6  Ohio  C.  C.  570. 

In  Vermont,  likewise,  an  assessment,  does  not 
create  a  debt  that  can  be  enforced  by  suit,  or  upon 
vhich  a  promise  to  pay  interest  may  be  Implied. 
Shaw  V.  Peckett,  26  Vt.  482. 

In  Oregon  the  whole  theory  of  assessments  for 
kxal  improvement  confines  it  to  the  property 
benefited,  for  it  the  owner  was  personally  liable  the 
tax  would  be  a  general  one  against  him  and  his 
property,  whether  situate  within  the  city  or  not, 
and  while  It  is  doubted  if  the  leeriBlature  possess 
power  to  create  a  personal  liability,  and  even 
tboufirh  such  power  be  for  the  present  conceded, 
it  is  declared  by  the  initial  case  above  that  the 
municipality  cannot,  in  the  absence  of  legislative 
authority,  compel,  by  means  of  a  personal  Judi?- 
ment,  the  property  of  a  citizen  not  specially  bene- 
fited to  contribute  to  the  improvement.  The  fcen- 
eral  power  of  a  city  to  levy  and  collect  taxes  is  not 
BUfllcient.    IVANHOB  V.  Entxrpbisk. 

In  Virginia  the  authority  of  the  leirislature  to 
autiiorize  the  collection  of  assessments,  *Mn  the 
same  manner  as  other  taxes  are  collected**  is 
doubted,  but  it  was  deemed  *'not  necessary  to  be 
decided**  in  disposingr  of  the  case  in  which  the  opin- 
ton  was  «riven.  McCrowell  v.  Bristol,  80  Ya.  652, 
20L.B.A.663. 

In  Green  v.  Ward,  82  Ya.  824,  it  was  held  that  the 
statutes  did  not  irlve  such  authority,  and  the  court 
nld:  ''Property  of  the  owner  situated  elsewhere, 
85L.R.A. 


not  being  thus  (beneficially)  affected,  stands  on  the 
same  footing  with  the  property  of  all  other  citi- 
zens of  the  community,  and  ought  not,  therefore, 
U)  contribute  if  the  latter  does  not.** 

In  Wanhinoton  property  not  benefited  cannot  be 
subjected  to  the  imposition.  A  city  may  take  the 
whole  property  benefited,  if  necessary,  but  cannot 
make  the  tax  a  personal  one  against  the  owner. 
Seattle  v.  Yesler,  1  Wash.  Terr.  572. 

Prom  this  examination  of  cases,  and  notwith- 
standing one  text- writer  has  asserted  that  '*con- 
fusion  grows  deeper  as  the  cases  are  further 
explored;**  we  distinctly  see  that  wherever  the  at- 
tention of  the  court  has  been  called  directly  to  the 
question  of  the  fundamental  power  of  the  legisla- 
ture to  provide  for  a  personal  liability  of  the  owner 
of  land  assessed  for  local  improvement  the  exist- 
ence of  such  power  has  in  most  cases  been  doubted, 
if  not  emphatically  denied.  It  has  done  this  for 
the  very  good  reason  that  to  uphold  a  personal  lia- 
bility would  be  to  overthrow  the  whole  system  of 
local  assessments.  The  theory  of  taxation  for 
^'benefits**  is  destroyed  the  moment  a  general  per- 
sonal liability  is  declared.  The  taking  away  of  the 
whole  property  which  will  not  command  a  suffi- 
cient price  to  pay  for  the  alleged  benefit  is  proof 
positive  that  a  benefit  has  not  been  received,  even 
though  the  legalgP resumption  of  a  benefit  prevents 
such  proof  from  biding  made  available  (in  ''special 
taxation'*  only.  White  v.  People.  94  III.  604;  Llght- 
ner  v.  Peoria,  ISO  HI.  80),  and  a  general  execution 
still  leviable  upon  other  property  wheresoever  sit- 
uate for  a  deficiency  is  manifest  'injustice— not  to 
say  tyranny.**  To  support  a  general  personal  lia- 
bility would  make  such  a  case  certain  to  occur. 

Y.  PeraonalUabUityheyondthe  value  of  the  property 
assessed. 
The  liability  of  the  owner  of  property  which  is 
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actaal  occupation  and  use  of  the  land  at  the 
time  the  tax  is  sought  to  be  so  imposed. 

The  exemption  is  from  taxation  ''for  any 
city  purpose,  except  that  they  may  be  sub- 
jected to  a  road  tax,"  etc.  The  road  tax  was 
manifestly  intended  to  be  substituted  for 
special  assessments  for  street  improvements. 

Tbe  ordinary  road  tax  was  levied  upon  the 
land  in  question  for  the  years  1890, 1891, 1892, 
and  1898,  and  said  tax  was  paid  by  tbe  owner. 

If  this  land  had  been  subdivided  into  lots, 
or  confessedly  used  for  city  purposes  only,  it 
would  not  have  been  liable  for  road  taxes. 

Mark9  v.  Woodbury  County,  47  Iowa,  462; 
dark  V.  EptDorth,  56  Iowa,  462;  McClain's 
Stat,  ^§  726,  1464, 1472. 

The  legislature  did  not  intend  that  lands 
8uch  as  the  Farwell  tract  should  be  liable  for 
both  the  5  mill  road  tax  and  special  assess- 
ments for  curbing  and  paving. 

Adams  County  v.  Burlington  A  M,  B,  Co.  89 
Iowa,  507. 

The  city  necessarily  asserted  the  fact,  in 
order  to  secure  the  5- mill  tax,  that  this  land 
was  occupied  and  used  for  agricultural  pur- 
poses and  was  therefore  subiect  to  a  road  tax 
to  the  same  extent  as  thougn  located  outside 
of  the  extended  limits  of  the  city,  and  is 
thereby  estopped  from  claiming  other  taxes. 

Adams  County  v.  Burlington  db  M.  B.  Co. 
66  Iowa,  94;  Simplot  v.  Dubuque,  49  Iowa,  680; 


Austin  y.  Bremer  County.  44  Iowa,  166;  Bran- 
dirff  V.  Harrison  County,  50  Iowa,  164. 

The  city  made  its  election  to  treat  this  land 
as  farm  property  and  as  liable  to  the  road  tax, 
it  assessed  the  road  tax,  had  it  collected,  and 
received  and  used  the  money.  It  has  never 
offered  to  return  it  and  the  plaintiff  cannot  re- 
cover it  by  legal  process.  It  therefore  cannot 
recover  this  tax. 

Hainer  v.  Iowa  L.  ofH.  78  Iowa,  245;  Botby, 
Vos,  155  U.  S.  18,  39  L.  ed.  52;  Citiuntf  Bank 
y.  Daws,  68  Iowa.  460. 

There  is  no  law  authorizing  the  curbing  or 
paving  of  highways  outside  corporate  limits  at 
the  expense  of  abutting  property;  and  for  tbe 
purpose  of  improving  highways  or  streets  by 
the  statute  in  question,  annexed  farms  are  to  be 
taxed  "as  though  they  were  outside  the  said 
extended  limits." 

Sears  Y.  Iowa  Midland  B.  Co.  39  Iowa,  417; 
Warren  y.  Henly,  31  Iowa.  81;  2  Dill.  Mun. 
Corp.  4th  ed.  §^  680,  762,  998. 

A  special  assessment  for  street  improye- 
ments  is  now  regarded  everywhere  as  a  tax. 

TuttU  V.  Polk,  84  Iowa,  12;  Camady  v.  Ham- 
mer, 62  Iowa,  359;  Warren  y.  Benly,  supra; 
Oateh  v.  Des  Moines,  63  Iowa,  718:  Codman  y. 
Johnson,  104  Mass.  491;  Harvard  College  y. 
Boston,  Id.  470;  Olive  Cemetery  Co.  y.  F^ila- 
deMia,  98  Pa.  129,  39  Am.  Rep.  782. 

This  word  "any"  was  clearly  meant  to  cover 


entirely  absorbed  In  the  oonectlon  of  an  assessment 
for  benefits  thereto  to  pay  any  deficit  has  not  been 
ooDsldered  in  many  of  tlie  cases  which  sustain  a 
personal  llabiiity  for  the  assessment  in  general 
terms.  In  most  of  these  cases  the  court  does  not 
seem  to  have  considered  tbe  pocsibtlity  that  tbe  as- 
sessment would  be  so  exorbitant  as  to  consume  the 
property  and  leave  a  deficit,  although  they  have 
sustained  personal  judgments  without  any  limita- 
tion thereof  to  the  value  of  the  property  asBesaed. 
But  some  of  tbe  cases  which  sustain  personal  Judg- 
ments have  expreaaly  limited  tbem  to  the  vaJue  of 
the  property.  Among  these  are  the  CallComia 
cases  cited  in  tbe  preceding  division. 

Tbe  same  was  decided  in  Laird  v.  Cincinnati,  9 
Am.  L.  Rec  479, 6  Wkly.  L.  &  908.  (Complete  Ohio 
Digest,  156w) 

In  Oarondelet  v.  Picot,  88  Mo.  US,  where  the 
question  was  as  to  statutory  power,  the  court  said: 
^'It  will  not  be  presumed  that  it  was  ever  intended 
that  a  corporation  in  the  exercise  of  its  high  pre- 
rogative power  should  absorb  the  whole  value  of  a 
person's  property  and  then  come  on  him  for  a 
deficit. 

So  in  Norfolk  City  v.  BUis, »  Oratt.  2M,  the  court, 
holding  a  front-foot  assessment  void  because  arbi- 
trary, said:  **In  no  case  could  tbe  owner  of  tbe  lot 
be  asseased  with  a  sum  which  would  necessitate  a 
sale  of  his  lot  for  leas  than  the  amount  of  his  as- 
sessment." 

So,  it  was  held  by  two  of  the  four  judges  in  Wood- 
bridge  V.  Detroit,  8  Mich.  274,  that  to  compel  an 
abutting  owner  to  pay  the  cost  of  grading  and  pav- 
ing the  street  in  front  of  his  premises  would  be  a 
taking  of  private  property  without  compensation. 

The  same  limitation  was  declared  in  Chamt>erlain 
y.  Cleveland,  84  Ohio  St.  SfiS,  the  court  saying:  **If  a 
sum  la  exacted  in  any  instance  in  excess  of  the 
value  of  the  special  benefits  conferred,  it  is,  as  to 
such  excess,  in  that  instance  private  property  uiv 
85  L.  R.  A. 


Justly  taken  for  pnbUe  ose  without  compensation 
to  the  owner." 

The  constitutional  prohibition  against  taking 
private  property  for  public  uae  without  due  com- 
penaatlon  Is  declared,  in  Macon  t.  Patty,  67  Mlas., 
878,  34  Am.  Bep.  4^1,  which  was  a  case  of  a  sidewalk 
assessment,  to  be  intended  ^*to  secure  the  absolute 
inviolability  of  private  property  of  all  kinds 
against  any  and  all  invasions  under  puldio  author- 
ity." 

So,  in  Broadway  Baptist  Church  t.  McAtee,  8 
fiush,  608,  8  Am.  Bep.  480,  which  was  the  case  of  a 
paving  tax,  the  courtsaid:  ^Where  tbe  taxation  ia 
so  excessive  as  to  render  it  doubtful  whether  the 
property  to  be  benefited  will  suffice  to  pay  the  as- 
sessments against  it,  they  can  no  longer  be  deemed 
taxation;"  and  also  that,  '*to  enforce  its  collection 
would  be  the  exercise  of  absolute  and  arbitrary 
power  over  the  property  of  the  citizen,  a  power 
whicb  under  our  form  of  government  does  not  ex- 
ist even  in  tbe  largest  majority.  Whenever  such  a 
case  may  arise  the  courts  will  be  prompt  to  afford 
protection." 

Although  a  collection  of  an  assessment  out  of 
personalty  was  upheld  in  Allen  v.  Drew.  44  Yu  174, 
the  court  said:  *'We  have  no  doubt  that  a  local  as- 
aessment  may  so  transcend  tbe  limits  of  equality 
and  reason  that  its  exaction  would  cease  to  be  a 
tax  or  contribution  to  a  common  burden  and  be- 
come extortion  and  confiscation.  In  that  case  it 
would  be  the  duty  of  tbe  court  to  protect  tbe  citl- 
Toen  from  robbery  under  color  of  a  better  name." 

It  thus  appears  to  be  the  general  doctrine,  even 
in  courts  tbat  recognise  personal  liability  for  as- 
sessments in  general,  that  the  owner  cannot  be 
charged  with  a  deficit  after  tbe  whole  value  of  the 
property  assessed  has  been  absorbed  in  partially 
paying  for  tbe  alleged  benefits.  To  enforce  such 
liability  would  shock  tbe  sense  of  Justice,  and  a 
clearly  arbitrary  and  unoonstltutlonaL 
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€very  species  of  tax  that  a  city  might  levy,  or 
that  might  properly  be  applied  or  used  in 
•carryiDff  out  a  city  purpose. 

Chenango  Bridge  Co.  v.  Btnghamion  Bridge 
Go,  {''The  Binghamton  Bridge:')  70  U.  8.  8 
Wall.  51,  18  L.  ed.  137;  Farrington  v.  Ten- 
nessee, 95  U.  S.  679,  24  L.  ed.  558. 

Nine  out  of  ten  of  the  decided  cases,  hold- 
ing that  exemption  from  taxation  will  not  be 
construed  as  an  exemption  from  special  assess- 
ments, are  based  upon  the  theory  that  the  en- 
hanced value  of  the  property  taxed  is  the  only 
Justification  for  the  imposition  of  the  tax 
Itself. 

Franklin  County  Comrs.  v.  Ottawa,  49  Kan. 
747:  Erie  v.  First  Universalist  Church,  106  Pa. 
278;  Harris  County  v.  Boyd,  70  Tex.  287; 
Philadelphia  v.  Church  of  St.  James  the  Less, 
184  Pa.  207;  CoUton  v.  Eastern  Cemetery  Co.  12 
Ky.  L.  Elep.  768. 

The  burden  was  on  defendants  to  prove  that 
Mr.  Farwell  became  the  owner  on  May  19, 
1893,  at  a  time  of  the  day  before  the  assess- 
ment was  in  fact  made. 

Louisville  v.  Portsmouth  Sav.  Bank,  104  TJ. 
S.  469,  26  L.  ed.  775. 

It  is  the  owner  at  the  time  of  the  assessment 
who  is  made  personally  liable,  not  the  subse- 
quent purchaser  of  the  land;  and  even  if  there 
was  any  presumption  that  the  deed  to  Mr. 
Farwell  Was  delivered  immediately  upon  its 
•execution,  he  was  not  the  owner  at  the  time  of 
the  assessment. 

Burlington  v.  Quick,  47  Iowa,  222;  Craw  v. 
Tolono.  96  111.  255,  86  Am.  Rep.  143;  Neenan 
V.  Smith,  50  Mo.  525;  BueU  v.  Ball,  20  Iowa, 
282:  Childs  v.  Shoioer,  18  Iowa,  261;  Hitehie  v. 
McDujfle,  62  Iowa,  46;  TuttU  v.  Polk,  84 
Iowa,  12. 

Messrs.  Barcroft  ft  HcCaufi^haii,  also 
for  appellant: 

The  power  of  municipal  governments  to  tax 
must  be  conferred  in  terms  or  must  result  by 
necessary  implication  from  the  language  made 
use  of  in  the  law. 

Cooley,  Taxn.  275. 

The  courts  will  control  and  limit  the  taxing 
powers  whenever  practical  to  that  point  or  line 
where  it  ceases  to  operate  beneficially  to  the 
proprietor  in  a  municipal  point  of  view. 

'  LangwoTthy  v.  Dubuque,  16  Iowa,  273. 

Messrs,  Guernsey  ft  Baily,  for  appellees: 

Plaintiff  bought  this  land  after  the  paving 
and  curbing  were  completed;  the  liens  are  ex- 
pressly excepted  from  the  covenants  of  war- 
ranty in  his  deed,  and  undoubtedly  the  amount 
was  taken  into  consideration  in  fixing  the  price 
paid. 

Ford  V.  North  Bes  Mainet,  80  Iowa,  626. 

Plaintiff  and  his  grantor,  having  without 
objection  permitted  the  improvements  to  be 
made,  are  now  estopped  to  deny  the  validity 
of  these  a.ssessments. 

Patterson  v.  Baumer,  48  Iowa,  477;  Kellogg 
V.  Ely,  15  Ohio  St.  64;  Weber  v.  San  Fran- 
CISCO,  1  Cal.  455;  Hammerslough  v.  Kansas 
City,  46  Kan.  37;  Wiggin  v.  New  York,  9  Paige, 
24;  Motz  V.  Detroit,  18  Mich.  495;  Eransville 
V.  Pfisterer,  84  Ind.  86,  7  Am.  Rep.  214;  La- 
fayette V.  Fowler,  84  Ind,  140;  Sleeper  v.  Bullen, 
6  Ean.  800. 

Taxation  is  the  rule  and  exemption  the  ex- 
ception, and  statutes  providing  for  exemption 
«  L.  R.  A. 


must  be  strictly  construed  so  that  no  property 
shall  be  exempt  excepting  that  which  Is  clearly 
and  fairly  within  the  express  terms  of  the  law. 

Griswold  College  v.  State,  46  Iowa,  275,  26 
Am.  Rep.  138;  Sioux  City  v.  Independent  School 
Dist.  55  Iowa,  150;  Cassady  v.  Hammer,  62 
Iowa,  359;  Cooley.  Taxn.  205  et  seq. 

The  word  **lot  means  any  portion,  piece, 
or  division  of  land  (Webster,  Diet.  Lot);  and  is 
just  as  applicable  to  the  piece  of  land  described 
(i.  e.,  by  metes  and  bounds),  as  if  it  had  been 
duly  platted  and  recorded. 

Buell  V.  Ball,  20  Iowa.  282. 

The  legislature  did  not  intend  by  the  provi- 
sions of  ^  8  of  the  annexation  law,  or  by  §  4  of 
chapter  47,  Acts  of  16th  Gen.  Asscm.,  of  which 
it  is  a  copy,  to  enlarge  or  extend  the  exemp- 
tion from  taxation  which  had  been  enforced  in 
Morford  v.  Unger,  8  Iowa,  82,  and  other  cases. 

The  statute  limited  the  exemption  to  tracts 
of  more  than  10  acres,  which  were  in  good 
faith  occupied  and  used  for  agriculturS  or 
horticultural  purposes.  No  lands  which  were 
not  exempt  under  the  rule  announced  by  the 
courts  were  intended  to  be  exempt  by  the  stat- 
utes; on  the  contrary,  many  tracts  which  were 
not  within  the  exemption  In  the  statute  were 
within  the  rules  adopted  by  the  courts. 

IMcht  V.  Burlington,  78  Iowa,  29;  Morford 
V.  Unger,  supra;  Butler  v.  Muscatine^  11 
Iowa,  433;  Langworthy  v.  Dubugue,  13  Iowa, 
86,  16  Iowa,  271;  Fulton  v.  Davenport,  17 
Iowa,  404;  I>avis  v.  Dubuque,  20  Iowa,  458; 
BueU  V.  Ball,  supra-,  Hersftey  v.  Muscatine,  22 
Iowa,  184;  Deeds  v.  Sanborn,  Id.  214,  26  Iowa, 
419:  C^Hare  v.  Dubuque,  22  Iowa,  144;  Dei- 
man  V.  Fort  Madison,  80  Iowa,  542;  Durant 
V.  Kaujfman,  84  Iowa,  194;  Brooks  v.  Polk 
County,  52  Iowa,  460;  Tubbesing  v.  Burling- 
ton, 68  Iowa,  691;  Wimerv.  Burlington,  Id.  279; 
Perkins  v.  Burlington,  77  Iowa,  553. 

The  special  assessments  in  question  are  not 
''taxes  for  city  purposes"  within  the  meaning 
of  the  annexation  law. 

Cooley,  Taxn.  pp.  146-148,  207.  and  au- 
thorities cited,  note  8 ;  28  Am.  &  £ng.  Enc. 
Law,  p.  14;  Cassady  v.  Hammer,  62  Iowa, 
359;  Sioux  City  v.  Independent  School  Dist, 
55  Iowa,  150;  Re  Ne^o  York,  11  Johns.  77; 
Buffalo  City  Cemetery  v.  Buffalo,  46  N.  Y. 
506;  Northern  Liberties  v.  St,  John's  Churdi, 
13  Pa.  107;  Bridgeport  v.  New  York  <fe  N,  H, 
R.  Co.  86  Conn.  261,  4  Am.  Rep.  68;  Boston 
Seamen's  Friend  Soc,  v.  Boston,  116  Mass.  191, 
17  Am.  Rep.  153;  Dunlieth  <fe  D.  Bridge  Co,  v. 
Dubuque,  32  Iowa,  427;  2  Desty,  Taxn.  1248. 
1249;  Weltv,  Assessments.  §§  169, 170;  25  Am. 
&  £ng.  Enc.  Law,  pp.  160.  495;  2  Dill.  Mun. 
Corp.  ^§  777,  778;  2  Beach,  Pub.  Corp.  §§  1172, 
1173;  Burroughs,  Taxn.  p.  461;  Elliott,  Roads 
&  Streets,  870. 

Such  an  assessment  is  not  within  the  mean- 
ing of  a  provision  of  a  Constitution  that  taxes 
shall  be  levied  at  a  "uniform  rate." 

Palmer  V.  Stunwh,  29  Ind.  829;  First  PreOy, 
Church  V.  Fort  Wayne,  86  Ind.  838,  10  Am. 
Rep.  35;  Illinois  <fe  M.  Canal  v.  Chicago,  12 
111.  408;  Paine  v.  Spratley,  5  Kan.  525;  Emery 
V.  San  Francisco  Qas  Co.  28  Cal.  845;  Taylor 
V.  Palmer,  81  Cal.  240:  Lockwood  v.  St.  Louis, 
24  Mo.  21;  Hill  v.  Higdon,  5  Ohio  St.  248,  67 
Am.  Dec.  289. 

The  charter  of  a  corporation  proyiding  that 
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its  property  "shall  be  exempt  from  taxation" 
does  Dot  exempt  its  property  from  special  as- 
sessments for  coDstructioD  of  a  sewer. 

Roosevelt  Hospital  v.  New  York,  84  N.  Y. 
108;  HoMan  v.  Rochester,  67  N.  Y.  528;  TayUxr 
V.  Boyd,  68  Tex.  583;  Re  Opening  of  Casacalvo 
&  M,  l^treets,  20  La.  Ann.  4»7;  Zable  v.  I^niis- 
Tille  Baptist  Orphant^  Home,  92  Ky.  89.  18  L. 
R.  A.  668;  Re  New  York,  Buffalo  City  Ceme- 
tery V.  Buffalo,  and  Northern  Liberties  v.  St. 
John*s  Church,  supra;  Paterson  v.  Society  for 
Establishing  Useful  Manufactures,  24  N,  J.  L. 
385;  State,  Neio  Jersey  R.  db  Transp.  Co,,  v. 
Newark,  27  N.  J.  L.  185;  State.  Protestant 
Foster  Home  Soc.,  v.  Newark,  85  N.  J.  L.  157, 
10  Am.  Rep.  223;  BaltiTnare  v.  Proprietors  of 
Qretn  Mount  Cemetery,  7  Md.  517;  Bridgeport 
V.  New  York  &  N,  H.  R,  Co.  86  Conn.  sJ55,  4 
Am.  Rep.  68;  Illinois  <fe  M.  Canal  v.  Chicago, 
svpra;  Lafayette  v.  Male  Orphan  Asylum,  4 
La.  Ann.  1;  Sheehan  v.  Good  Samaritan  Hos 
pital,  50  Mo.  155,  11  Am.  Rep.  412;  Boston 
Seamen's  Friend  Soc.  v.  Boston,  116  Mass.  181. 

17  Am.  Rep.  153;  Illinois  C.  R,  Co.  v.  Decatur, 
126  III  92. 1  L.  R.  A.  618;  Winona  d;  St,  P, 
R.  Co,  V.  Watertown,  1  S.  D.  46;  Sioux  City  v. 
Independent  School  Dist.  55  Iowa,  160. 

Plaintiff  could  not  maintain  in  this  suit 
without  tendering  payment  of  whatever  was 
legally  assessable  upon  the  property. 

Morrison  v.  Eershire,  82  Iowa,  271;  Qrim- 
mell  V.  Des  Moines,  57  Iowa,  144;  JSransville  v. 
Ffisterer,  84  Ind.  86,  7  Am.  Rep.  214;  Rediek 
V.  Omaha,  85  Neb.  125;  Beach,  Pub.  Corp. 
1181. 

The  tender  was  not  an  offer  to  permit  de- 
fendants, after  their  assessments  should  be  ad- 
judged legal,  to  enforce  them  against  the  land, 
but  was  an  offer  personally  to  pay  whatever 
should  be  adjudged  to  be  legally  assessable. 

Corbin  v.  Woodbine,  88  Iowa,  297;  Sheriff  v. 
Hull,  87  Iowa,  174;  Wilson  v.  Chicago,  M.  <fc 
St.  P.  R.  Co.  68  Iowa,  678. 

In  the  absence  of  evidence  to  the  contrary, 
the  presumption  is  that  the  deed  was  deiiyered 
on  the  day  of  its  date. 

Craven  y.  Winter,  88  Iowa,  471;  Vance  y. 
Anderson,  89  Iowa,  426;  Savery  v.  Browning, 

18  Iowa,  246. 

Section  17,  chap.  14,  Acts  28d  Gen.  Assem., 
makes  it  the  personal  duty  of  the  owner  to  pay 
the  amount  of  the  Assessment. 

Tuttle  V.  Polk,  84  Iowa,  12. 

The  amount  which  can  be  assessed  is  not 
limited  by  the  special  benefits  received. 

Warren  v.  Henly,  81  Iowa,  81;  Oatch  v. 
Des  Moines,  68  Iowa,  708. 

Messrs.  Cummins  A  Wrig^ht  and  J.  K« 
Macomber  also  for  appellees. 

Kinne*  J.,  delivered  the  opinion  of  the 
court : 

1.  Prior  to  1885,  John  A.  Elliot  owned  the 
north  fractional  half  of  Sec.  1,  in  T.  78,  R.  24, 
W.  5!h  P.  M.  Thereafter,  the  state  fairgrounds 
were  located  east  of  the  city  of  Des  Moines, 
and,  for  the  purpose  of  affording  ready  access 
to  the  same,  the  board  of  supervisors  of  Polk 
county,  in  1885,  established  Grand  avenue  as  a 
consent  road  160  feet  wide  through  said  land. 
Several  parcels  of  this  land  were  platted  by 
Elliot  and  others  as  additions  to  the  city,  and 
the  balance  was,  in  the  fall  of  1885,  conveyed 
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to  J.  W.  McCabe,  who,  about  three  years  later,, 
conveyed  it  to  L.  S.  McCabe.  and  he,  in  turn, 
by  deed  dated  May  19.  1893.  and  which  was 
filed  for  record  on  June  17,  1893,  conveyed 
this  land,  consisting  of  about  95  acres,  to  the 
plaintiff,  Farwell.  In  this  deed  was  the  fol- 
lowing provision:  "It  is  expressly  understood 
that  the  grantor  herein  excepts,  from  the  cove- 
nant of  warranty  and  aj^inst  iDCumbrances, 
judgment  and  mortgage  liens,  accrued  interest 
thereon,  the  tax  of  1892.  and  the  curbing  t^ix. 
—in  all,  not  exceeding  $5,800:  also  excepting 
taxes  for  1898.  and  claim  or  lien  for  paviug." 
In  1888,  two  parcels  of  the  land,  situated  near 
the  center  of  the  tract  bought  by  McCabe,  were 
conveyed  to  Cross  waits.  By  the  provisions  of 
chapter  1  of  the  Acts  of  the  28d  General  As.sem- 
bly .  which  took  effect  by  publication  on  March 
14, 1890,  the  corporate  limits  of  the  city  of 
Des  Moines  were  extended,  and  its  territory 
increased  to  54  square  miles.  It  had  formerly 
embraced  only  8  square  miles.  This  act  in 
commonly  known  as  the  ''Annexation  Act/* 
At  the  time  this  act  took  effect,  McCabe  owned 
this  95  acres  of  land.  In  1891,  the  city  coun- 
cil ordered  Grand  avenue  improved  by  paving 
and  curbing,  and  the  work  was  done,  and  the 
cost  assessed  against  the  adjacent  land.  The 
work  had  been  completed  prior  to  the  time 
plaintiff  purchased  the  land,  but  the  cost  of 
it  had  not  then  been  assessed.  The  amount  of 
these  assessments  as  fixed  in  the  decree  of  the 
district  court,  and  including  interest  and  col- 
lection fees,  is  $16,822.75,  of  which  sum  $2,- 
088.50  was  for  curbing  and  $14,  734.25  was  for 
paving.  The  street  thus  improved  runs  east 
and  west  through  the  plaintiff's  land.  Plain- 
tiff claims  that,  under  the  law,  this  land  was 
not  liable  for  the  cost  of  making  these  im- 
provements, and  brings  tbii  action  to  cancel 
said  assessments,  and  the  certificates  issued  in 
pursuance  thereof;  and,  at  the  same  time,  he 
tendered  and  offered  to  pay  "any  and  all  legal 
assessments  of  taxes,  for  city , or  other  purposes, 
upon  said  land,  or  for  which  said  land  may  be 
legally  liable."  In  this  action  the  contractors 
for  the  improvements  were  made  defendants. 
These  contractors  filed  counterclaims,  based 
upon  the  assessment  certificates,  upon  which 
judgments  were  entered  in  their  favor.  A  per- 
sonal judgment  was  also,  in  effect,  ordered 
against  the  plaintiff  for  the  amount  of  the 
special  assessment  for  paving,  and  plaintiffs 
bill  was  dismissed,  and  he  appeals. 

2.  The  annexation  act,  heretofore  spoken  of, 
and  by  virtue  of  which  the  land  now  owned 
by  the  plaintiff  was  incorporated  into  the  city 
of  Des  Moines,  contained  the  following  pro- 
vision: "Sec.  8.  No  lands  included  within 
said  extended  limits  of  such  city,  which  shall 
not  have  been  laid  off  into  lots  of  10  acres  or 
less,  or  which  shall  not  subsequently  be  di- 
vided into  parcels  of  10  acres  or  less,  by  the 
extension  of  streets  and  alleys  or  otherwise, 
and  which  shall  also  in  good  faith  be  occupied 
and  used  for  agricultural  or  horticultural  pur- 
poses, shall  be  taxable  for  any  city  purpose, 
except  that  they  may  be  subjected  to  a  road 
tax  to  the  same  extent  as  though  they  were  out- 
side the  said  extended  limits,  and  which  road 
tax  shall  be  paid  into  the  city  treasury."  Acta- 
23d  Gen.  Assem.  chap.  1.  The  first  question* 
I  for  consideration  is.  Has  the  land  in  contro- 
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versy  been,  in  ^ood  faith,  occupied  and  used 
for  agricultural  or  horticultural  purposes, 
withiu  the  meaning  of  the  statute?  That  it 
has  been,  in  fact,  used  for  agricultural  pur- 
poses, and  so  occupied,  is  so  fully  established 
as  to  need  no  further  consideration.  The  con- 
tention is  that  the  occupancy  and  use  have  not 
been,  in  good  faith,  for  agricultural  purposes. 
Now,  what  is  meant  by  &  good-faith  use  and 
occupancy  for  the  purposes  mentioned  ?  Mani- 
festly, it  means  something  more  than  mere  ac- 
tual occupancy  and  use  for  the  purpose  men- 
tioned; else  there  would  have  been  no  occasion 
for  the  use  of  the  words  "in  good  faith."  The 
occupancy  and  use  must  be  in  good  faith.  So, 
if  the  plaintiff  acquired  title  to  this  land  for 
purposes  of  speculation,  with  the  intention  of 
laying  it  out  into  lots,  and  selliug  the  same,  an 
occupancy  or  use  of  the  land,  temporarily,  for 
farming  purposes,  would  not  be  in  good  faith 
for  such  purposes,  within  the  contemplation  of 
the  statute.  If,  however,  his  main  purpose  in 
making  the  purchase  of  this  land  was  to  use  it 
for  ordinary  agricultural  purposes,  and  so  far 
it  has  been  thus  used  and  occupied,  then  we 
should  say  such  use  and  occupancy  had  been, 
and  was,  in  good  faith.  It  becomes,  then,  a 
question  of  the  intent  of  the  owner,  which 
must  be  gathered  from  what  he  has  done  and 
said,  if  anything;  from  the  circumstances  sur- 
rounding the  purchase;  the  amount  paid,  in 
view  of  what  might  reasonably  be  expected  to 
be  realized  from  its  use  for  agricultural  pur- 
poses; and  other  facts  and  circumstances  which 
may  go  to  show  the  situation,  surroundings, 
and  peculiar  adaptability  of  the  property  for 
certain  purposes  or  uses,  and  tending  to  show 
the  purpose  for  which  it  was  purchased  and  is 
held  Hence,  a  mere  temporary  occupation 
and  use  for  agricultural  purposes,  until  such 
time  aa  the  real  object  of  the  purchase  can  be 
attained,  would  not  be  a  good-faith  occupancy 
and  use,  within  the  contemplation  of  the  stat- 
ute. In  the  light  of  the  above  suggestions,  we 
turn  to  the  record  to  discover,  if  possible,  the 
intent  with  which  this  land  was  purchased  and 
is  held  by  the  plaintiff.  When  Grand  avenue 
was  laid  out  through  this  land,  there  was  left 
about  5i  acn-es  of  tbe  land  south  of  the  hieh- 
way,  and  about  95  acres  north  of  it.  Before 
the  highway  was  established,  the  entire  tract 
bad  been  fenced  in  one  field.  The  tract  north 
of  Grand  avenue  is  about  1,750  feet  north  and 
south,  and  about  1,887  feet  in  length.  The 
other  tract  varies  in  depth  from  155  to  157  feet, 
and  extends  along  the  street  for  a  distance  of 
1.506  feet.  When  the  highway  was  laid  out, 
io  1886,  it  was  done  at  the  instance  of  the  then 
owners  of  this  land.  The  only  buildings  then 
on  the  land  consisted  of  a  house  and  barn. 
McCabe,  who  bought  this  land  in  1885.  clearly 
8how.s,  by  his  testimony,  that  he  did  not  puf 
chase  it  with  a  view  to  its  use  or  value  for  pur- 
poses of  agriculture.  He  says:  ''I  bought  it 
because  I  believed  it  was  valuable  for  some 
other  purpose  than  to  be  used  agriculturally. 
I  thought  it  could  be  used  for  platting  pur- 
poses, or  cropping  purposes,  or  some  other 
purpose,  because  It  was  adjacent  to  the  city. 
I  did  not  buy  it  because  it  was  good  agricul- 
tural land,  and  could  be  used  for  that  purpose. 
I  bought  it  because  it  was  close  to  Des  Moines." 
He  claims,  however,  that  in  his  absence,  and 
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without  his  authority,  his  agent  caused  this 
land  to  be  platted.  He  says:  "I  did  not  record 
it,  because  we  did  not  consider  it  good  policy 
to  do  it.  We  were  not  ready  to  sell  the  lots, 
and  I  did  not  record  it."  He  kept  the  land 
about  three  years,  and  then  sold  it  to  his 
brother  for  $800  per  acre,  the  same  price  he 
bad  paid  for  it.  Now,  if  this  man  still  held 
this  land,  it  would  hardly  be  claimed  that  he 
occupied  and  used  it  in  good  faith  for  agricul- 
tural purposes.  It  is  true  that  the  intention 
with  which  he  purchased  and  held  it  is  not 
determinative  of  the  character  of  the  purchase 
and  holding  of  the  plaintiff,  but  it  is  proper  to 
be  coQsidered,  as  showing  the  history  of  the 
land,  how  it  bad  been  treated  and  held  by  own- 
ers prior  to  the  plaintiff.  Now,  what  was 
plaintiff's  intention  as  to  this  land?  He  paid 
about  $600  per  acre  for  it.  True,  he  traded  a 
stock  farm  for  it,  but  it  is  conceded  that  the 
actual  consideration  was  from  $50,000  to  $60,- 
000.  We  do  not  think  that  Farwell  should  be 
bound  by  Harding's  testimony  as  to  his  (Far^ 
weirs)  intent,  for  it  appears  that  Harding  was 
the  agent  for  the  seller  in  the  negotiations  which 
led  up  to  the  trade.  Now,  it  is  clear  that  Far- 
well  would  not  make  such  a  purchase  without 
expecting  to  realize  a  profit  out  of  the  transac- 
tion. We  think,  also,  it  should  be  presumed 
that  Farwell  knew  all  of  the  facts  touching  this 
land  which  were  matters  of  public  notoriety, 
as  well  as  those  matters  which  appeared  of 
record.  He  knew,  then,  that  the  land,  for 
agricultural  purposes,  would  pay  practically 
nothing  upon  the  amount  he  had  invested 
therein.  He  knew  of  its  favorable  location  for 
the  purpose  of  being  platted  and  sold  as  city 
lots.  He  must  be  presumed  to  have  known, 
what  the  records  showed,  that  this  tract  was 
bounded  on  all  sides,  except  on  the  south,  by 
laid  out  streets,  and  on  the  south  by  an  alley; 
that  numerous  streets  abutted  upon  it;  tliat, 
lying  near  it,  on  the  north,  were  the  platted  ad- 
ditions of  Fairview  and  Hyde  Park;  that  east 
and  southeast  of  it  were  platted  additions,  also 
the  fair  grounds;  that  south,  southwest,  west, 
and  northwest  of  it  the  ground  was  nearly  all 
laid  out  into  lots  and  blocks,  and  platted.  In 
other  words,  for  half  a  mile  north  and  east, 
and  for  miles  south  and  west,  of  this  land, 
substantially  the  whole  territory  is  subdivided 
into  city  lots,  blocks,  streets,  and  alleys.  On 
Walnut  street,  only  a  block  and  a  half  south 
of  this  land,  is  a  line  of  electric  railway,  ex- 
tending from  the  fair  grounds  to  the  center  of 
the  city,  and  on  the  same  street  and  other 
streets  in  the  vicinity,  are  water  mains  and 
public  lights.  Near  by  are  public  schools. 
The  territory  in  the  vicinity  of  this  land — 
especially  south,  southwest,  and  southeast 
of  it — is  much  occupied  by  dwellings,  stores, 
and  factories.  As  appears  by  his  deed,  he 
had  actual  knowledge,  when  he  made  his 
purchase,  that  Grand  avenue  had  been 
curbed  and  paved  through  this  land.  He  knew 
that  such  improvements  were  not  ordinarily 
made  through  purely  agricultural  land,  and  as 
well  knew  that  such  improvements  would  only 
enhance  the  value  of  the  land  when  utilized 
for  city  purposes.  We  think  the  facts  are 
such  as  to  warrant  the  conclusion  that  plaintiff 
did  not  purchase  this  land  with  the  intention 
of  thereafter  devoting  it  to  agricultural  uses, 
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but  such  use  was  a  mere  temporary  iDcidentof 
the  purchase,  and  to  be  continued  until  the  land 
could  be  made  available  for  the  real  use  for 
which  he  acquired  it,  viz,,  selling  it,  in  small 
tracts,  for  urban  purposes.  It  is  said  in  Ful- 
ton V.  Davenport,  17  Iowa,  404.  "DifBcult  as 
the  task  will  be,  it  is  apparent  that  everj  such 
case  will  have  to  be  determined  upon  its  own 
peculiar  circumstances,  without  regard  to  any 
definite  or  fixed  rule,  and  hence, '  doubtless, 
the  decision  in  some  instances  will  appear 
ouite  arbitrary,  and  perhaps  unsatisfactory." 
In  Brooks  v.  Polk  Covniy,  52  Iowa,  461,  it  is 
said:  ''Indeed,  adjudicated  cases  aid  but  little 
in  the  determination  of  questions  of  this  char- 
acter, where  no  two  cases  can  be  found  pre- 
cisely similar  in  their  facts ."  It  may  be  profita- 
ble, however,  to  notice  briefly  some  of  our  de- 
cisions relating  to  the  liability  of  farifi  prop- 
erty to  municipal  taxation.  In  1876  the  legis- 
lature passed  an  act  authorizing  cities  to  extend 
their  limits.  It  contains  a  section,  in  substance 
identical  in  language  with  §  8  of  the  annexa- 
tion act.  Acts '16th  Gen.  Assem.  chap.  47. 
Several  cases  have  arisen  and  been  determined 
since  that  act  was  passed.  Not  all  of  them, 
however,  arose  under  the  act.  In  Brooks  v. 
Polk  County,  mpra,  the  question  as  to  the 
taxation  of  land  for  municipal  purposes  arose 
as  to  land  originally  included  within  the  city 
limits.  That  case,  as  to  the  actual  use  of  the 
land  and  its  surroundings,  is  much  like  the  one 
at  bar.  The  rule  laid  down  in  Fvlton'i  Case, 
that  ''when  the  proprietors  of  undedicated  town 

f)roperty,  being  locally  within  the  corporate 
imits,  hold  such  close  proximity  to  the  settled 
and  improved  parts  of  the  town  that  the  cor- 
porate authorities  cannot  open  and  improve  its 
streets  and  alleys,  and  extend  to  the  inhabitants 
thereof  its  usual  police  regulations  and  ad 
vantages,  without  incidentally  benefiting  such 
proprietors  in  their  personal  privileges  and  ac- 
commodations, or  in  the  enhancement  of  their 
property,  then  the  power  to  tax  the  same 
arises,"  was  approved,  and  it  was  held  that  the 
propertv  was  taxable.  In  Wimer  v.  Burling- 
ton, 68  towa,  281,  a  case  which  arose  under  the 
act  of  the  16th  General  Assembly,  it  appeared 
that  the  land  had  been  used  and  occupied  for 
agricultural  purposes,  and  that  it  was  not  held 
for  speculative  purposes,  and  it  did  not  appear 
that  it  was  adapted  to  be  subdivided  into  lots. 
It  was  held  that  its  use,  under  such  circum 
stances,  was  in  good  faith  under  the  statute. 
In  Tttbbesing  v.  Burlington,  68  Iowa,  691,  a 
case  not  arising  under  the  act  of  the  16th  Gen- 
eral Assembly,  the  Brookfs  Case  was  followed. 
In  Leieht  v.  Burlington,  78  Iowa,  81,  In  which 
was  involved  the  constitutionality  of  the  act 
of  the  leth  General  Assembly,  it  was  said  that 
**the  design  of  the  legislature  evidently  was  to 
exempt  property  which  is  used  essentially  for 
agricultural  purposes."  Perkins  v.  Burling- 
ton, 77  Iowa,  554,  followed  the  Brookes  Case. 
In  no  case,  however,  has  the  meaning  of  the 
words  "in  good  faith."  as  used  in  the  statute, 
been  fully  considered.  Counsel  for  appellant 
contend  that  the  legislature,  by  the  provisions 
of  the  annexation  act,  intended  to  extend  the 
exemption  which  the  courts  had  recognized 
prior  to  the  passage  of  the  act  of  the  16th  Gen- 
eral Afsembly.  We  do  not  think  that  is  cor- 
rect. The  fact  is  that  the  act  of  the  16th  Gen- 
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eral  Assembly,  as  well  as  the  section  of  the  an- 
nexation act  under  consideration,  narrows  the 
former  rule  as  to  exemptions,  by  creating  addi- 
tional tests  by  which  the  right  to  the  exemption 
is  to  be  determined.  It  will  serve  no  useful  pur- 
pose to  discuss  all  of  the  cases  decided  by  this 
court  wherein  the  right  of  a  municipal  corpora- 
tion to  tax  what  was  claimed  as  farm  land  has 
been  considered.  So  far  as  they  can  be  said  to  be 
applicable  to  the  question  before  us,  they  sus- 
tain the  conclusions  which  we  have  reached. 
Morford  v.  linger,  8  Iowa,  82;  Butler  v.  Mus- 
catine,  11  Iowa,  438;  Langworthy  v.  Dubuque, 
18  Iowa,  86,  16  Iowa,  271;  Davis  v.  Dubtique, 
20  Iowa,  468;  Buell  v.  Ball,  Id  282;  Hershey  v. 
Muscatine,  22  Iowa.  184;  Tkeds  v.  Sanborn, 
Id.  214.  26  Iowa,  419;  C Hare  v.  Dubuque,  22 
Iowa,  144;  Deiman  v.  Fort  Madison,  80  Iowa, 
542;  Durant  v.  Kauffman,  84  Iowa,  194. 

8.  Is  a  special  assessment  for  paving  or  curb- 
ing a  street  taxation  for '* any  city  purpose" 
within  the  meaning  of  S  8  of'  the  annexation 
act?  Appellant  contends  that  this  court  has 
so  recognized  it.  It  is  true  that  in  Sears  v. 
Iou>a  Midland  B.  Co.  39  Iowa.  417,  a  sewer  is, 
by  way  of  argument,  included  in  the  list  of 
objects  for  which  a  municipal  tax  may  be 
levied.  No  doubt,  the  writer  had  in  mind 
§  465  of  the  Code  of  1873,  which  authorized 
cities  to  construct  sewers  and  pay  for  the  same 
out  of  the  seneral  fund.  It  is  said  that  in 
Warren  v.  Benly,  81  Iowa,  31,  the  doctrine  is 
recognized  that  special  assessments  for  the  im- 
provement of  streets  are  to  be  deemed  taxes 
for  city  purposes.  We  do  not  think  that  case 
is  properly  open  to  the  contention  that  it  holds 
such  special  assessments  are  in  the  nature  of 
general  corporate  taxes.  In  Tuttle  v.  Polk,  84 
Iowa,  12,  in  considering  an  act  of  the  legisla- 
ture wherein  a  special  asseasment  is  also  spoken 
of  as  a  tax,  it  is  said:  "It  is  well  to  remember 
that  a  special  assessment  for  street  improve- 
ments is  now  regarded  everywhere  as  a  tax, 
and  subject  to  the  same  rules  in  many  respects 
as  ordinary  taxation  for  revenue."  And  an 
assessment  denominated  by  statute  as  a  "spec- 
ial tax"  is  covered  by  an  agreement  in  a  lease 
"to  pay  all  taxes."  Cassady  v.  Hammer,  62 
Iowa.  861.  In  the  same  case,  however,  the 
court  says:  "We  are  aware  that  it  has  been 
held  that  a  statute  providing  for  the  exemption 
of  a  certain  class  of  property  from  taxation 
does  not  exempt  from  assessment  for  local  im- 
provements. An  exemption  from  taxation  be- 
ing an  exception,  it  is  strictly  construed." 
Whether  the  sum  to  be  raised  to  pay  for  curb- 
ing and  paving  a  street,  and  which  is  assessed 
against  the  property  of  the  adjacent  owner,  be 
called  a  special  assessment  or  a  tax,  is  not  very 
material  for  the  purposes  of  this  inquiry.  The 
question  is,  Is  it  to  be  treated,  under  this  stat- 
ute, as  a  tax  "for  any  city  purpose?"  That  it 
is  a  tax.  in  the  sense  that  the  right  to  impose 
such  a  burden  is  based  upon  the  power  of  taxa- 
tion, there  is  no  doubt.  But  that  it  should  be 
so  treated  in  a  statute  which  exempts  certain 
property  from  taxation  "for  any  city  purpose" 
is  quite  another  question.  No  doubt  soaie 
confusion  has  arisen  from  the  use  of  the  words 
"tax,"  a  "special  tax."  and  a  "special  assess- 
ment." in  various  cases,  to  indicate  the  same 
thing.  Section  495  of  the  Code  of  1878  re- 
quires the  city  council  to  certify  to  the  auditor 
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the  percentage  of  "tax  levied  for  all  city  pur- 
poses," which  **tax  for  municipal  purposes" 
the  county  treasurer  is  to  collect  and  pay  over 
to  the  cit^.  Section  496  limits  the  amount 
thus  certified,  assessed,  and  collected  for  all 
general  and  incidental  purposes  to  10  mills  on 
the  dollar.  Now,  if  special  assessments  for 
curbing  and  paving  are  to  be  deemed  "taxes 
for  all  city  purposes,"  it  would  follow  that  the 
entire  amount  of  general  taxes  and  special  as- 
sessments to  which  property  could  be  sub- 
jected would  be  10  mills  on  the  dollar,  and 
that  it  must  all  be  collected  by  the  county 
treasurer,  nor  could  such  special  assessments 
be  transferred  by  the  city  to  others.  That  the 
"tax  for  all  city  purposes"  does  not  include 
special  assessments  is  clear,  because  by  §  466 
the  city  is  given  the  power  to  pave  and  curb 
streets,  and  to  levy  a  special  tax  therefor  upon 
the  abutting  property,  and  this  assessment  it 
may  assign  to  the  contractor.  Code,  §  478. 
And  it  may  collect  it  by  proceedings  in  court. 
Code,  §§  478,  479.  Or  it  may  certify  it  to  the 
auditor  for  collection  bv  the  county  treasurer. 
Code,  §  481.  It  being*,  then,  clear  that  the 
words  used  in  the  Code,  "tax  levied  for  all  city 
purposes,"  do  not  include  special  assessments, 
why  should  we  say  that  the  words  "taxable 
for  any  city  purpose,"  in  the  annexation  act, 
should  be  held  to  include  special  assessments? 
The  language  of  the  Code  is  as  broad  as  that 
of  the  act  j-eferred  to.  Taxation  is  the  rule, 
and  exemption  the  exception;  therefore,  strict 
construction  of  the  statute  under  which  the 
exemption  is  claimed  is  also  the  rule.  Sioux 
City  V.  Independent  School  Dist,  56  Iowa,  162; 
Gauady  v.  Hammer,  supra;  Dunlieth  <St  D. 
Bridge  Go.  v.  Dubuque,  32  Iowa,  427.  It  was 
held  in  the  case  first  above  cited  that  a  pro- 
vision that  the  property  of  a  school  district  is 
"not  to  be  taxed"  will  not  exempt  such  prop- 
erty from  a  special  assessment,  unless  from 

•  the  entire  statute  it  is  clear  that  such  was  the 
legislative  intent.  A  brief  reference  to  cases 
from  other  states  mav  be  profitable.  It  is 
the  almost  universal  rule  that  a  general  exemp- 
tion from  taxation  will  not  extend  to  and 
embrace  special  assessments.  Cooley,  Taxn. 
p.  207;  2  Desty.  Taxn.  1248.  1249;  Welty, 
Assessments,  ^g  169,  170;  26  Am.  &  Eng. 
Enc.  Law.  pp.  160,  496;  2  Dill.  Mun.  Corp. 
8^  777.  778;  2  Beach.  Pub.  Corp.  §§  1172, 
1178;  Burroughs,  Taxn.  p.  461;  Elliott,  Roads 
&  Streets,  370.  In  the  following  cases  the 
language  quoted  was  held  not  to  include  assess- 
ments for  local  improvements:  "Taxed  by  any 
law  of  the  state,"  Be  New  York,  11  Johns.  77; 
"All  public  taxes,  rates,  and  assessments." 
Buffalo  Gity  Gemetery  v.  Buffalo,  46  N.  Y.  506; 
"All  and  every  county,  road,  city,  and  school 
tjix,"  Northern  Liberties  v.  St.  John's  Church, 
18  Pa.  107;  "Exempt  from  taxation  of  every 
description,"  Illinois  d  M.  Canal  v.  Chicago, 
12  111.  403;  "Exempt  from  all  taxation  by 
state  or  local  laws  for  any  purpose  what- 
ever." 2kible  V.  Louisville  Baptist  Orphans' 
Home,  92  Ky.  89,  13  L.  R.  A.  668;  "Taxes, 
charges,  and  impositions."  Paterson  v.  Society 

formlMishing  Useful  Manufactures,  24  N.  J. 
L.  385;  "Charges  and  impositions,"  State,  Neu) 
Jersey  R.  &  Transp.  Co,,  v.  Newark,  27  N. 
J.  L.  185:  "  Any  tax  or  public  imposition 
wliatever,"  Baltimore  v.  Proprietors  of  Green 
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Mount  Cemetery,  7  Md.  517;  "A  tax  on  fran- 
chises in  lieu  of  all  other  taxes,"  Bridgeport  v. 
NewTork  A  N.  li.  R.  Go.  36  Conn.  255,  4  Am. 
Rep.  63;  "All  taxes  either  by  state,  parish,  or 
city,"  Lafayette  v.  Male  Orphan  Asylum,  4  La. 
Ann.  1;  "Taxation  of  every  kind,"  S/ieehany. 
Good  Samaritan  Hospital,  50  Mo.  155,  11  Am. 
Rep.  412;  "Exempt  from  taxation,"  Boston 
Seamen*s  Friend  Soc.  v.  Boston,  116  Mass.  181. 
19  Am.  Rep.  153;  Roosevelt  Hospital  v.  New 
York,  84  N.  Y.  108;  "Taxes  of  every  kind," 
Illinois  C.  R.  Co.  v.  Decatur,  126  III.  92, 1  L. 
R.  A.  618;  "All  taxation,"  Winona  d  St,  P.  . 
R  Co,  V.  Watertown,  1  8.  D.  46.  See  also 
Worcester  Agri.  Soc,v.  Worcester,  116  Ma.ss.  189; 
Hassan  v.  Rochester,  67  N.  Y.  528. 

In  view  of  the  above  and  many  more  authori- 
ties which  might  be  cited,  we  think  there  cai> 
be  no  doubt  that  the  clause  in  the  act  under 
consideration  does  not  exempt  plaintiff's  prop- 
erty from  these  special  assessments  for  curb- 
ing and  paving.  While  all  such  assessments' 
are  in  a  sense  taxes,  they  are  in  no  proper  sense 
taxes  or  special  assessments  "for  any  city  pur- 
pose." While  it  is  true  that  all  citizens  of  the 
city  may  use  these  improvements,  and  hence 
may  be  said  to  be  to  such  extent  benefited  by 
them,  and  while  the  benefits  derived  from 
them  do  not  all  attach  to  the  adjacent  prop- 
erty, still  they  are  not  treated  by  our  law  as 
taxes  for  strictly  city  purposes.  The  taxes 
referred  to  in  the  act  are  what  we  speak  of  as 
general  corporation  taxes, — that  is,  burdens 
imposed  upon  all  property  and  property  owners 
for  genera]  corporation  purposes.  These  bur- 
dens, which  plaintiff  seeks  to  escape,  are  not 
such  as  are  imposed  for  general  corporation 
purposes.  They  are  special  and  local  in  char- 
acter. They  may  exist  in  one  part  of  the 
city,  and  never  be  imposed  in  another  part. 

4.  Is  plaintiff  personally  liable  for  the 
amount  of  the  paving  assessment?  Many 
reasons  are  urged  to  show  that  he  should  not 
be  held  so  liable.  It  is  said  that  there  ia 
nothing  to  show  that  plaintiff  was  the  owner 
of  the  property  when  the  assessment  was  made. 
Farwell  filed  his  deed  for  record  June  17. 
1893.  It  was  executed  May  19,  1893.  It  ia 
hardly  nece^ary  to  cite  authorities  to  the  effect 
that  the  presumption  is,  in  the  absence  of 
evidence  to  the  contrary,  that  this  deed  was 
delivered  when  it  was  made.  It  is  not  enough, 
to  overcome  such  presumption,  to  show  that 
Farwell  resided  in  Chicago  and  the  grantor  in 
Rock  Island.  It  is  not  to  be  presumed  that, 
in  a  deal  involving  property  worth  from 
$60,000  to  $90,000,  the  purchaser  was  not 
represented  at  Rock  Island,  either  in  person, 
or  by  some  one  authorized  to  act  for  him.  In 
law,  then,  we  must  assume  that  the  deed  was 
delivered  on  the  19th  day  of  May,  1898.  The 
act  of  the  council  in  making  the  assessment 
occurred  on  June  12,  1898.  All  other  acts 
which  led  up  to  this  assessment  were  prelimi- 
nary. It  is  said  that  there  was  no  oniinance 
of  the  city  making  the  landowner  personally 
liable  for  such  assessments.  The  personal  lia- 
bility is  created  by  the  statute.  It  provides: 
"Such  charge,  when  assessed,  shall  be  payable 
by  the  owners  at  the  time  of  the  assessment 
personally,  and  shall  also  be  a  lien  upon  the 
respective  lots  or  parcels  of  land  from  the 
time  of  the  assessment."    Code,  g  478.    It  is 
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claimed  that  this  statute  has  been  repealed. 
ReUance  is  placed  upon  §  18  of  chapter  168  of 
the  Acts  of  the  21st  General  Assembly.  It 
provides:.  "Said  assessments  with  interest  ac- 
cruing thereon  shaU  be  alien  upon  the  property 
abutting  upon  the  street  or  streets  on  which  any 
such  improvement  is  made  from  the  com- 
mencement of  the  work,  and  shall  remain  a 
lien  uniil  fully  paid  .  .  .:  Provided  that  such 
lien  shall  be  limited  to  the  lots  bounding  or 
abutting  on  such  street  or  streets,  and  not 
exceeding  in  depth  therefrom  150  feet."  A 
similar  orovlsion  is  found  in  the  Acts  of  the 
28d  General  Assembly  (chap.  14,  §  12).  Sec- 
tion 17  of  the  same  act  provides  that  "any 
owner  of  any  lot  or  lots  .  .  .  assessed  for  pay- 
ment of  costs  of  any  such  improvement,  who 
will  not  promise  or  agree  in  writing,  as  pro- 
vided in  g  1(5  hereof,  shall  be  required  to 
pay  his  assessment  in  full  when  made,  and  the 
same  shall  be  collectible  by  or  through  any  of 
the  methods  provided  by  law  for  the  collection 
of  assessments  for  local  improvements,  includ- 
ing the  provisions  of  this  act."  Similar  pro- 
visions are  found  in  §  18  of  chapter  168,  Acts 
of  the  2 1st  General  Assembly.  The  claim  is 
made  that,  as  in  these  acts  subsequent  to  the 
Code  no  express  provision  is  made  for  personal 
liability,  therefore  the  provision  of  the  Code  is 
repealed  by  implication.  We  fail  to  find  in 
these  subsequent  acts  anything  repugnant  to 
the  provision  of  the  Code  which  makes  the 
landowner  personally  liable  for  such  assess- 
ments. It  seems  to  us  these  subsequent  pro- 
visions are  perfectly  consi-stent  with  the  intent 
to  preserve  a  personal  liability  against  the 
owner, 

5.  The  decree  in  this  case  provides  that, 
after  a  sale  of  that  part  of  this  land  subject  to 
the  assessment,  a  general  execution  may  issue 
against  the  plaintiff  for  the  balance  remaining 
unpaid.  It  is  contended  that,  if  the  statute 
authorizes  such  a  decree,  it  is  in  conflict  with 
the  second  clause  of  g   1   of  art.  14  of  the 


Constitution  of  the  United  States.  We  do  not 
And  it  necessary  to  determine  that  question. 
Plaintiff,  in  his  petition  filed  in  this  action, 
made  the  following  tender:  "Plaintiff  says 
that  he  is  willing,  and  hereby  offers,  to  pay  any 
and  all  legal  assessments  or  taxes,  for  city  or 
other  purposes,  upon  said  land,  or  for  which 
said  land  may  be  legally  assessed."  Now,  we 
find  that  the  assessment  was  legal,— that  the 
land  was  liable  for  these  local  improvements. 
If  plaintiff's  offer  means  anything,  it  is  a  prop- 
osition to  pav  these  assessments.  It  is,  in 
effect,  a  tender  and  offer  to  pay  whatever 
may  oe  adjudged  legally  assessable  against  the 
land.  Such  an  offer  justified  a  personal  judg- 
ment for  the  amount  foun<l  to  be  due,  regvd- 
less  of  the  statute  providing  for  a  personal 
liability.     Corbin  v.  Woodbine,  88  Iowa,  801. 

6.  Several  other  objections  are  made  to  these 
a.sses8ments.  We  have  examined  all  of  them 
and  discover  no  such  irregularity  in  the  pro- 
ceedings as  justifies  us  in  disturbing  the  decree 
rendered  by  the  district  court.  Ii  is  claimed 
that  lo  impose  the  burden  of  these  assessments 
upon  plaintiff  and  his  land  will  work  a  great 
injustice.  The  imposition  of  burdens  for  local 
improvements  not  infrequently  results  in  a 
practical  contiscation  of  the  property  sought 
to  be  benefited.  Nevertheless,  such  improve- 
ments are  necessary.  In  this  case,  however, 
plaintiff,  by  the  very  terms  of  his  deed,  took 
this  land  charged  with  actual  knowledge  of 
these  assessments,  and  was  bound  to  know 
that  they  were  a  charge  upon  this  properly. 
He  was  not  deceived.  Whatever  injustice  there 
is  in  the  practical  effect  of  laws  which  permit 
such  improvements  to  be  made  and  the  cost 
thereof  to  be  liens  upon  the  abutting  property, 
plaintiff  is  in  no  situation  to  complain,  as  he 
assumed  voluntarily  the  very  burdens  which 
in  this  proceeding  he  is  seeking  to  avoid. 

After  a  careful  consideration  of  all  of  the 
I  questions  raised,  we  conclude  that  the  decree 
I  below  should  be  affirmed. 
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Elizabeth    R.    DUNHAM.    Appt., 

V. 

Ransom  W.  DUNHAM. 
(102  111.  689.) 

1.  A  decree  of  divorce  obtained  hy  a 
wife  who  separatee  from  her  husband 

for  adequate  cause  and  in  good  faith,  removes  to 
another  state  with  the  intention  of  permanently 
residing  there,  and  becomes  a  bona  fide  resident 
there,  is  valid  as  against  the  husband,  who  re- 
mains in  the  state  of  his  residence  and  is  served 
only  by  publication  without  any  appearance  by 
hira  in  the  state  in  which  the  decree  Is  rendered. 

2.  It  is  the  duty  of  the  applicant  in  an 
ez  parte  proceeding  for  divorce,  upon 
pain  of  obtaining  an   invalid   decree,  to  avoid 


practising  any  deception  on  the  court  in  any 
matter  affecting  its  Jurisdiction,  or  Us  discretion 
to  proceed  or  not  to  the  final  determination'  of 
the  cause. 

3.  A  wife  whotupon  separation  fk-om  her 
husband*  groes  to  another  state  for  the 
purpose   of  obtaininur  a  divorce*  and 

brings  a  suit  without  disclosing  the  fact  tfaat'a 
suit  is  pending  in  the  state  of  her  former  resi- 
dence involving  the  same  matters  alleged  as  a 
cause  of  divorce  and  in  which  she  has  appeared. 
Is  guilty  of  such  fraud  as  to  Invalidate  a  decree  of 
divorce  obtained  by  her,  although  the  pendency 
of  the  prior  suit  could  not  have  been  pleaded  in 
abatement  or  in  bar  to  her  dlvoroe  suit. 

4.  An  erroneous  ruling^  in  sustaining  a 
demurrer  to  a  cross  bill  is  harmless 

where  all  the  facts  and  circumstances  alleged  In 


Note.— As  to  the  validity  of  a  decree  of  divorce 
obtained  by  publication  or  service  out  of  the  state 
where  defendant  did  not  appear,  see  note  to  Butler 
V.  Washington  (La.)  19  L.  R.  A.  814;  De  La  Mon- 
85  K  R.  A. 


tanya  v.  De  La  Montanya  (Cai.)  83  L.  R.  A.  82:  Wes- 
ner  v.  O'Brien  (Kan.)  32  L.  R.  A.  289;  and  Hflblsh  v. 
Mattel  (Fnd.)  33  L.  R.  A.  788. 
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sucb  croes  bill  were  brought  before  the  court  to 
as  to  show  that  sach  cross  biJl  could  not  have 
been  muintained  upon  the  facts. 

4S.  Adeeree  of  a  divorce  ipmnted  hy  a 
court  of  aBOtber  state  to  a  woman  who 
ivent  tosueh  state  from  Uilnoia  for  the  sole 
purpose  of  obtaining  a  divorce,  with  the  purpose 
of  returninjr  to  Illinois  when  she  should  be 
divorced,  is  invalid  in  IlUnoisas  against  a  husband 
served  only  by  publication  and  who  did  not  ap- 
pear, for  want  of  jurlsdictioo  over  the  wife  and 
her  status  as  a  married  woman. 

6.  Adultery  may  be  proved*  by  the  infer- 
ences arising  from  the  acts  of  parties,  although 
not  directly  shown. 

(May  12, 1806.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  plaintiff  in  an  action 
brought  to  procure  a  divorce.     Affirmed, 

Statement  by  Carter,  J. : 

This  is  an  appeal  from  a  judgment  of  the 
appellate  court  affirming  a  decree  of  the  circuit 
court  of  Cook  county  granting  to  appellee, 
Ransom  W.  Dunham,  a  divorce  from  appellant, 
Elizabeth  U.  Dunham.  The  parties  were  mar- 
ried in  the  city  of  Philadelphia  on  December 
24,  1^80,  and  a  few  days  thereafter  took  up 
their  residence  in  the  city  of  Chicago,  where 
they  lived  together  until  December  31,  1892, 
when  appellant  left  Chicago  and  (he  state  of 
Illinois,  in  company  with  Arthur  W.  Allyn. 
with  whom  it  is  alleged  io  the  bill  she  com- 
mltled  adultery  at  divers  times  and  places,  and 
went  to  Canton,  in  the  county  of  Lincoln,  in 
the  state  of  South  Dakota,  where  she  claimed 
to  reside  until  after  she  there  obtained  a  decree 
<if  divorce  from  appellee  as  hereinafter  men- 
tioned. On  March  25,  1893,  appellee  filed  in 
the  circuit  court  of  Cook  county,  Illinois,  a 
bill  in  equity,  stating  therein  his  residence  in 
that  county  for  more  than  two  years  before 
that  time;  his  citizenship  in  this  state:  his  in- 
termarriage with  appellant  on  December  24, 
1889;  their  residence  together  as  man  and  wife 
in  Chicago  until  December  31,  1892;  charging 
adultery  between  appellant  and  Arthur  W. 
Allyn,  in  Chicago,  on  February  23,  1808,  and 
at  other  former  times:  alleging  appellee's  own- 
ership, at  the  time  of  the  marriage,  of  certain 
real  estate  situate  in  Cook  county;  the  volun- 
tary conveyance  of  these  premises  by  appellee 
to  appellant  for  a  homestead  on  June  16, 1891; 
the  constant  use  of  the  conveyed  premises  by 
appellant  and  appellee  as  a  joint  homestead 
after  the  marriage  and  until  December,  81, 
1892,  and  such  use  by  appellee  since  that  time; 
uncaused  and  voluntary  abandonment  of  ap- 
pellee and  ber  home  by  appellant  on  that  date. 
And  subsequent  pretended  residence  by  her  in 
South  Dakota;  charging,  also,  appellant  with 
the  clandestine  disposition  of  horses  and  a  car- 
riage belonging  to  appellee,  and  wrongful 
claim  to  a  portion  of  the  household  furniture 
belonging  to  appellee;  that  appellant  secretly 
and  without  authority  leased  the  homestead 
and  all  furniture  therein,  with  the  intention  to 
remove  appellee  from  the  possession  of  said 
premises,  and  deprive  him  of  his  homestead 
rights  therein;  and  also  charged  the  assign- 
S5L.R  A. 


ment  to  appellant  of  certain  insurance  policies 
on  appellee's  life,  and  payment  of  dues  thereon 
by  appellee;  the  leaving  with  appellee  by  ap- 
pellant of  her  child  by  a  former  husband;  a 
conspiracy  between  appellant  and  her  para- 
mour, resulting  in  appellant's  secret  journev 
with  him  to  Canton  and  Sioux  Falls,  South 
Dakota,  for  the  purpose  of  obtaining  a  ficti- 
tious residence  there,  and  there  to  secure,  or 
attempt  to  secure,  a  divorce  from  appellee;  that 
on  December  81,  1892,  in  pursuance  of  a 
concerted  plan  between  appellant  and  said 
Allyn,  she  voluntarily  abandoned  appellee, 
left  said  homestead,  and  went  to  Canton  and 
Sioux  Falls,  in  the  state  of  South  Dakota,  for 
the  purpose  of  obtaining  a  residence  there,  in 
order  to  institute  proceedings  for,  aod,  if  pos- 
sible, obtain  a  divorce  from  appellee  under  the 
laws  of  said  state  of  South  Dakota;  "and  that 
the  said  Elizabeth  R.  Dunham  has  retained 
counsel,  and  has  caused  a  formal  complaint  for 
divorce  to  be  drawn,  containing  false  and  ficti- 
tious charges  and  allegations  of  crueltv  on  the 
part  of  your  orator;  and  that  said  Elizabeth 
R.  Dunham  still  continues  her  pretended  al- 
leged and  assumed  residence  in  the  state  of 
South  Dakota,  although  she  has  at  various 
times  since  the  said  31st  day  of  December. 
1892,  visited  the  city  of  Chicago,  county  of 
Cook,  and  state  of  Illinois,  for  short  intervals;" 
that  defendant,  on  December  31,  1892,  went  to 
Canton.  South  Dakota,  with  said  Allyn;  that 
while  in  South  Dakota  she  frequently  commit- 
ted adultery  with  said  Allyn  between  the  1st 
and  8th  days  of  January,  1893;  that  the  home- 
stead was  conveyed,  and  the  policies  of  insur- 
ance transferred,  to  appellant,  under  the  belief 
on  the  part  of  appellee  that  appellant  was  and 
would  continue  a  faithful  wife,  but  that  ap- 
pellant had  refused  to  live  with  appellee  as  his 
wife,  had  abandoned  him,  and  committed 
adultery.  And  the  prayer  is  (1)  for  a  divorce 
from  the  bonds  of  matrimony;  (2)  for  an  in- 
junction against  appellant  to  prevent  the  dis- 
position by  her  of  the  homestead  or  furniture; 
(3)  foT  the  cancelation  of  the  deed  of  convey- 
ance of  the  real  estate  to  appellant;  (4)  for  the 
retransfer  to  appellee  of  the  life  insurance  poli- 
cies; (5)  the  custody  of  the  child  of  appellant; 
(6)  for  restraining  appellant  from  mortgaging, 
encumbering,  selling,  conveying,  or  leasing 
sublot  8  in  the  city  of  Chicago,  and  the  fur- 
niture of  appellee,  situated  thereon;  in  any 
way  interfering  with  appellee's  possession  of 
the  homestead  premises,  and  for  general  relief. 
On  April  25, 1893.  the  summons  in  said  cause 
was  personally  served  upon  appellant  at  the 
city  of  Chicago.  Thereafter,  on  May  3,  1893, 
appellant  appeared,  and  filed  her  answer  in  said 
cause.  The  answer  denies  the  allegations  of 
adultery,  alleges  she  bad  been  a  faithful  wife, 
and  states  that  appellee's  conduct  towards  and 
treatment  of  appellaot  were  such  as  to  render 
it  destructive  of  her  happiness  and  dangerous 
to  her  health  to  continue  to  live  with  him  as 
his  wife;  that  in  September,  1892.  impelled  by 
these  causes,  appellant  ceased  to  live  with  ap- 
pellee as  his  wife,  and  on  December  31.  1892, 
she  removed  to  and  took  up  her  residence  in 
the  state  of  South  Dakota.  The  answer  fur- 
ther states  thai  they  came  to  Chicago  on  De- 
cember 31, 1889,  and  temporarily  resided  at  the 
!  Grand  Pacific  Hotel  until  May  18,  1890;  that 
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she  immediately  discovered  that  he  was  a  man 
of  low  and  vicious  habits,  and  during  the  first 
week  of  their  married  life  he  conducted  him- 
self in  a  most  violent  and  loathsome  manner; 
that  after  leaving  said  hotel  they  took  up  their 
residence  in  the  said  homestead,  and  defendant 
continued  to  occupy  the  same  from  that  time 
until  December  {SI,  1892;  that  during  said  time, 
on  two  occasions,  she  left  Chicago,  and  went 
East,  with  the  avowed  intention  never  to  re- 
turn, owing  to  the  coarse,  brutal,  and  inhuman 
treatment  bestowed  upon  her  by  complainant, 
but  that  for  the  sake  of  her  own  social  position 
and  that  of  her  child  she  returned  each  time  to 
complainant;  that  complainant  at  all  times  in- 
sisted upon  subjecting  this  defendant  to  devices 
and  artifices  to  prevent  conception;  that  defend- 
ant refused  to  submit  to  them,  and  in  the  month 
of  February,  1890,  became  and  was  enreinte, 
but  that  complainant,  in  pursuance  of  his 
avowed  intention  never  to  have  children,  pro- 
cured a  miscarriage  upon  her  in  the  latter  part 
of  April,  1890,  by  the  use  of  certain  nauseous, 
noxious,  and  dangerous  drugs,  and  adminis- 
tered the  same  to  her,  and  required  ber  to  take 
the  same  against  ber  will,  which  this  defend- 
ant then  and  there  unwillingly  did;  that  com- 
plainant insisted  upon  this  course  of  treatment 
from  time  to  time,  and  forced  defendant  to 
submit  to  dangerous  practices,  and  that  by 
reason  of  the  same  defendant  became  sick,  her 
health  greatly  impaired,  and  in  consequence 
thereof  she  has  suffered,  and  still  continues  to 
suffer,  great  bodily  pain;  that  for  more  than 
three  months  before  defendant  left  said  home- 
stead, owing  to  the  conduct  and  treatment  to 
complainant,  she  refused  entirely  to  cohabit 
with  complainant,  although  she  lived  in  said 
homestead  ostensibly  as  his  wife.  The  an- 
swer further  states:  ''Defendant  denies  that 
she  voluntarily,  on  or  about  December  31, 
1892,  and  without  cause,  left  and  abandoned 
the  said  homestead  premises  and  the  com- 
plainant, and  that  she  has  since  voluntarily 
absented  herself  from  said  premises  and  the 
complainant,  but,  on  the  contrary  thereof,  de- 
fendant says  that  she  left  her  said  home  in 
which  she  and  the  complainant  were  residing 
as  aforesaid,  on  the  81st  day  of  December, 
1892,  because  she  could  no  longer  continue  to 
live  with  the  complainant  as  her  husband,  on 
account  of  the  inhuman  and  unnatural  con- 
duct and  brutal  treatment  of  the  complainant 
towards  the  defendant;  .  .  .  that,  driven 
and  forced  thereto  by  the  cruelty  and  brutal- 
ity of  the  complainant  herein  referred  to,  she 
was  compelled  to  and  did  take  up  on  the  Slst 
day  of  December,  1892,  her  residence  else- 
where, as  the  complainant  persisted  in  contin- 
uing to  remain  in  and  reside  upon  said  home- 
stead premises;  that  it  is  true  that  the  defend- 
ant proceeded  on  the  81st  day  of  December, 
1892,  to  the  state  of  South  Dakota,  and  that 
she  has  since  said  date  resided  in  said  state, 
and  that  ber  home  and  residence  since  said 
time  have  been,  and  now  are,  in  said  state  of 
South  Dakota:  that  it  is  not  true  that  the  de- 
fendant fraudulently  or  clandestinely,  or  with 
out  the  knowledge  of  the  complainant,  went 
to  said  state  of  Houth  Dakota,  but,  on  the  con- 
trary, as  will  hereinafter  more  fully  appear, 
the  complainant  at  the  time  had  full  knowl- 
edge and  notice  of  the  intention  of  the  defend- 
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ant  to  so  change  her  residence,  and  take  up 
her  abode  in  said  state  of  South  Dakota;  that 
in  1886,  and  for  a  considerable  time  prior 
thereto,  the  defendant  was  a  permanent  resi- 
dent in  the  state  (then  territory)  of  Dakota, 
where  she  was  living  with  her  husband,  Qeorg& 
W.  Wallace,  who  shortly  thereafter  departed 
this  life,  and  who  was  the  father  of  Nellie 
Wallace,  the  infant  referred  to  in  said  bill; 
that  on  account  of  the  cruel  and  unnat- 
ural conduct  of  the  complainant  towards  the 
defendant,  and  after  having  endured  the  same 
until  further  endurance  was  impossible,  the 
defendant,  in  September,  1892,  ceased  to  live 
with  the  complainant  as  his  wife,  though  she 
continued  to  live  in  and  reside  upon  said  home- 
stead premises  thereafter  until  the  81s t? 
day  of  December,  1892."  Defendant  denies- 
that  on  December  81,  1892,  or  at  any  other 
time,  *'in  pursuance  of  a  concerted  plan  or 
conspiracy  between  the  defendant  and  Arthur 
W.  AUyn,  she  voluntarily  and  without  just 
cause  or  reason  whatsoever  abandoned  com- 
plainant, and  left  said  homestead,  but  defend- 
ant says  that  it  is  true  that  on  said  date,  being 
compelled  thereto  by  the  inhuman,  merciless, 
and  cruel  practices  and  conduct  of  the  com- 
plainant, .  .  .  she  did  leave  said  home- 
stead, and  did  proceed  to  the  state  of  South 
Dakota,  and  did  then  and  there  take  up  her 
residence,  and  that  she  then  became,  and  now 
is,  a  resident  of  said  state  of  South  Dakota; 
that  it  is  true  that  on  said  31st  day  of  Decem- 
ber, 1892,  she  went  to  said  state  of  South  Da- 
kota, but  denies  that  she  went  there  without 
the  knowledge  of  complainant,  and  states  that 
he  had  full  knowledge  that  she  was  going 
there;"  and  denies  that  while  in  South  Dakota, 
or  at  any  other  time  or  place  she  committed 
adultery  with  said  AUyn.  The  answer  then 
sets  up  defendant's  rights  to  the  home  place 
conveyed  to  her,  and  to  the  insurance  policies 
sought  to  be  recovered  by  the  complainant;  and 
denies  that  she  left  with  complainant  her 
daughter,  a  child  of  eight  years,  the  fruit  of 
her  former  marriage,  but  alleges  that  the  child 
was  left  in  the  homestead  with  her  nurse,  a 
competent  person,  who  had  been  the  child's^ 
nurse  for  five  years,  and  because  she  did  not 
wish  to  take  the  child  out  of  school,  and  be- 
cause she  had  been  unable  to  secure,  properly 
furnish,  and  maintain  a  house  in  South  Dakota 
to  which  she  could  remove  ber  daughter;  that 
she  made  frequent  visits  to  Chicago  to  see  and 
look  after  her  child,  and  to  defend  this  suit 
and  others  affecting  her  property  interests. 
The  answer  further  alleges:  "That  defendant 
continued  to  live  with  complainant  until  she- 
could  endure  such  existence  no  longer;  that  on 
two  different  occasions  within  two  years  last 
past  be  cruelly  struck  and  beat  her,  the  first 
time  being  in  Chicago  in  June,  1891,  and 
was  occasioned  by  his  becoming  enraged  at  her 
for  refusing  to  tell  an  untruth  about  his  prop- 
erty upon  the  examination  in  the  county  court 
in  the  insolvency  proceedings  of  R.  W\  Dun- 
ham &  Co. ;  that  at  that  time  he  assaulted  her 
with  a  cane  which  he  held  in  his  hand,  striking 
her  a  hard  blow  upon  the  wrist;  that  the  sec- 
ond occasion  was  between  the  15th  and  20th  of 
October,  1892.  in  Chicago;  that  at  that  time- 
he  became  enraged  at  defendant  without  provo- 
cation and  struck  violently  at  defendant  with* 
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closed  fists,  and  would  have  struck  and  injured  ' 
her  seriously  had  she  not»  with  a  quick  move- '. 
meni,  retired,  so  as  to  evade  the  blow;"  that  I 
complainant  has  been  unfaithful  to  his  mar- 1 
riage  vows;  that  he  has  at  different  dates  and  i 
times  during  their  marriage,  and  particularly 
between  I9ovemberl4, 1892.  and  the  latter  part 
of  December,  1892,  committed  adultery  with 
some  woman  or  women  unknown  to  defend- 
ant, and  at  times  between  January,  1898,  and 
March  25,  1893,  in  Chicago,  likewise  com- 
mitted adultery  with  some  woman  or  women 
nnknown  to  defendant."  * 'Defendant  fur- 
ther says  that  after  the  defend a/it  had  taken 
up  her  permanent  residence  and  domicil  in 
said  state  of  South  Dakota,  as  hereinbefore 
set  forth,  the  complainant  was  made  ac- 
quainted by  the  defendant  with  her  intention 
some  time  in  the  future  to  seek  in  said  state, 
where  she  was  then  residing  and  domiciled,  a 
legal  separation  from  the  complainant,  as  she 
bad  a  legal  and  complete  right  to  do;  that  it  is 
not  true  that  defendant  has,  or  ever  had,  any 
iotention  or  threatened  to  allege  in  such  pro- 
ceedings any  charge  or  fact  which  was  colora- 
ble or  untrue  in  any  particular:"  '*that  upon 
oue  of  her  visito  to  said  city  of  Chicago  since 
defendant  acquired  a  residence  and  domicil  in 
said  state  of  South  Dakota,  the  complainant 
demanded  and  requested  that  the  defendant 
release  and  forego  to  the  complainant  all  of  the 
defendant's  right,  title,  and  interest  in  and  to 
said  homestead  premises  and  in  and  to  said 
policies  of  insurance;  that  the  defendant  re- 
fused to  comply  with  such  unjust  and  im- 
proper demand,  and  thereupon  the  complain- 
ant, for  the  purpose  of  harassing  and  annoying 
defendant,  and  forcing  and  coercing;  her  to 
yield  to  complainant's  demand,  filed  the  bill  of 
complaint  herein." 

Afterwards,  on  May  8,  1898.  the  complain- 
ant filed  his  replication  to  the  answer;  and  af- 
terwards, on  June  80,  1898,  on  motion  of  de- 
fendant (the  appellant),  the  preliminary  injunc- 
tion was  dissolved,  and  her  motion  for  alimony 
pendente  lite,  and  that  complamant  pay  her 
solicitor's  fees,  was  heard  and  denied.  At  the 
September  term,  1898,  of  said  circuit  court  of 
Cook  county,  the  complainant  (the  app>ellee) 
moved  the  court  for  an  order  enjoining  the  de- 
fendant from  prosecuting  a  suit  which  she 
bad  commenced  in  the  circuit  court  of  Lincoln 
coanty,  South  Dakota,  on  July  8, 1898,  against 
appelfee  for  divorce.  The  motion  was  sup- 
ported by  affidavits  setting  up  the  proceedings 
iD  the  Dakota  court  The  motion  was  over- 
ruled. On  May  24,  1894.  appellant  filed  her 
cross  bill  in  this  cause,  alleging  the  filing  of 
the  bill  of  complaint  against  her  for  divorce 
by  appellee,  the  service  of  process  upon  her, 
her  appearance  and  answer  to  said  bill,  the  fil- 
ing of  his  replication  by  appellee,  that  the  cause 
had  been  set  for  hearing,  but  was,  as  yet, 
pending  and  undetermined.  The  cross  bill 
then  proceeds  to  set  up  the  marriage  and  the 
causes  of  separation,  alleges  that  appellee  had 
been  guilty  of  extreme  cruelty  to  appellant, 
and  sets  up  specific  acts  of  cruelty,  in  sub- 
stance the  same  as  stated  in  her  answer;  alleges 
also  that  appellee  bad  been  guilty  of  adultery, 
the  allegations  in  this  regard  oeinfr  also  substan- 
tially as  aUeged  in  the  answer;  alleges  that  be- 
ing compelled  to  leave  her  home  in  Chicago, 
S5L.R.A. 


and  having  no  other  place  to  go,  she.  on  De- 
cember 31,  1892,  went  to  the  state  of  South 
Dakota,  with  the  intention  and  for  the  purpose 
of  taking  up  her  residence  in  said  state,  and 
permanently  residing  therein,  ^and  that  ever 
since  that  date  she  has  resided,  and  does  now 
reside,  in  the  county  of  Lincoln  in  said  state. 
The  cross  bill  further  alleys  that  on  the  8tb 
day  of  July,  1898,  appellant  was,  and  for  more 
than  six  months  prior  thereto  had  been,  a  citi- 
zen and  resident  of  the  state  of  South  Dakota; 
that  on  that  date,  in  the  circuit  court  of  Lin- 
coln county,  in  said  state,  appellant  com- 
menced an  action  for  divorce  against  appellee; 
that  said  circuit  court  of  Lincoln  county  was 
then  and  has  ever  since  continued  to  be,  a  court 
of  record  with  general  law  and  chancery  juris- 
diction, and  with  full  power  to  hear  and  de- 
termine a  claim  for  divorce;  that  on  said  8th 
day  of  July,  1898,  appellant  filed  her  com- 
plaint in  said  case,  setting  up  complete  and  suf- 
ficient grounds  for  divorce  under  the  laws  of 
said  state,  and  thereupon  a  summons  was  duly 
issued  in  said  cause,  addressed  to  appellee,  and 
requiring  him  to  answer  said  complaint  within 
thirty  days  after  the  service  thereof  upon  him; 
that  on  said  day  said  summons  was  delivered 
to  the  sheriff  of  said  county,  who  thereafter 
returned  the  same  into  said  caurt,  and  thereon 
certified  that  said  appellee  could  not,  after  due 
diligence  and  inquiry,  be  found  in  said  county, 
but  that  he  had  learned  upon  inquiry  that  ap- 
pellee resided  in  the  city  of  Chicago,  in  the 
state  of  Illinois;  that  said  complaint  was  filed 
and  said  summons  was  issued  and  returned  in 
accordance  with  the  statutes  then  in  force  in 
said  stare  of  South  Dakota;  that  upon  the 
return  of  said  summons  appellant  filed  an  ftffi- 
davit  stating  that  such  action  was  brought 
for  a  divorce;  that  the  complaint  therein  wa& 
duly  filed  in  the  office  of  the  cl^rk  of  said 
court  on  the  8th  day  of  July.  1893,  and  that 
the  allegations  therein  contained  were  true; 
that  upon  the  filing  of  said  complaint  a  sum- 
mons was  duly  issued,  directed  to  appellee, 
and  placed  in  the  hands  of  the  sheriff  of  said 
Lincoln  county,  to  be  served  as  the  law  directs-,, 
that  thereafter  said  sheriff  returned  said  sum- 
mons, and  thereon  certified  that,  after  diligent 
search  and  inquiry,  he  had  been  unable  to  find 
appellee  in  said  county,  but  had  ascertained 
that  he  resided  in  the  city  of  Chicago,  in  the 
state  of  Illinois;  that  by  said  aflfldavit  it  was 
further  shown  that  said  appellee  resided  at 
No.  8870  Lake  avenue,  in  the  city  of  Chicago, 
and  state  of  Illinois.  The  cra^^s  bill  further 
alleges  that  upon  the  filing  of  the  above  affi- 
davit an  order  of  publication  was  entered  by 
said  court  in  said  cause,  ordering  and  directing 
that  the  summons  in  said  action,  in  accordance 
with  the  statutes,  be  published  for  six  consecu- 
tive weeks  in  the  Sioux  Valley  News,  a  weekly 
newspaper  published  at  Canton,  in  said  county 
of  Lincoln,  and  state  of  South  Dakota,  and 
that  a  copy  of  the  complaint  in  said  cause,  to- 
gether with  a  copy  of  the  summons  and  order 
of  publication,  be  deposited  in  the  postofllce. 
with  the  requisite  postage  prepaid,  and  ad- 
dressed to  appellee  at  No.  8870  Lake  avenue, 
Chicago,  Illinois;  that  thereafter,  on  the  10th 
day  of  July,  1898,  pursuant  to  the  statutes  of 
South  Dakota  in  such  cases  made  and  provided, 
said    complaint,  together  with  a  copy  of  the 
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summons  and  order  of  publication,  wn8  served 
upon  appellee  by  delivering  the  same  to  him 
at  Chicago,  in  the  state  of  Illinois:  that  on 
September  10, 1893,  after  sasd  complaint,  sum- 
mons, and  order  of  publication  had  been  served 
upon  appellee,  he  moved  the  court  to  grant  an 
order  in  this  cause  restraining  appellant  from 
prosecuting  her  said  suit  in  the  circuit  court  of 
Lincoln  county.  South  Dakota,  and  in  support 
of  said  motion  appellee  filed  an  affidavit,  of 
which  he  made  said  complaint,  summons,  and 
order  of  publication  a  part,  and  in  which  he 
expressly  admitted  that  said  papers  were  served 
upon  him  at  Chicago,  which  motion  and  affi- 
davit are,  by  express  reference,  made  a  part  of 
said  cross  bill,  and  attached  thereto  as  Exhibit 
A.  The  cross  bill  further  states  that  on  Sep- 
tember 19,  1898,  the  motion  of  appellee  for  an 
order  restraining  appellant  from  prosecution 
her  said  suit  for  divorce  in  the  circuit  court  of 
Lincoln  county.  South  Dakota,  came  on  to  be 
heard,  and  was  denied;  that  thereafter,  on  Sep- 
tember 21, 1893,  said  suit  brought  by  appellant 
in  the  circuit  court  of  Lincoln  county.  South 
Dakota,  came  on  for  bearing,  and  said  court, 
having  heard  the  evidence,  entered  a  decree, 
granting  to  appellant  a  divorce  from  appellee 
absolving  each  of  the  parties  from  the  bonds 
of  matrimony  thenf  and  (theretofore  existing 
between  them,  and  authorizing  appellant  to 
resume  her  former  name,  Elizabeth  R.  Wal- 
lace; that  a  copy  of  said  decree  is  by  express 
reference  made  a  part  of  the  cross  bill,  and  at- 
tached thereto  as  exhibit  B.  It  is  further  al- 
leged in  the  cross  bill  that  at  the  time  the  said 
suit  in  South  Dakota  was  commenced,  and  at 
the^time  the  decree  therein  was  rendered,  the 
statutes  of  South  Dakota  provided  that  mar- 
riage is  dissolved— First,  by  the  death  of 
one  of  the  parties;  second,  by  the  judgment 
of  a  court  of  competent  jurisdiction  de- 
creeing a  divorce  of  the  parties;  that  the 
effect  of  a  judgment  decreeing  a  divorce 
is  to  restore  the  parties  to  the  state  of  unmar 
ried  persons;  that,  among  other  causes,  in  said 
statutes  mentioned,  it  is  provided  that  a  di- 
vorce may  be  decreed  for  extreme  cruelty,  and 
that  by  said  statutes  extreme  cruelty  is  defined 
AS  "the  infliction  of  grievous  bodily  injury  or 
grievous  mental  suffering  upon  the  other,  by 
one  party  to  the  marriage:"  that  by  the  statute 
of  said  state  of  South  Dakota  it  was  also  pro- 
vided that,  where  the  person  on  whom  service 
of  summons  is  to  be  made  cannot,  after  due 
diligence,  be  found  within  the  territory,  and 
that  fact  appears  by  affidavit  to  the  satisfac- 
tion of  the  court  or  judge  thereof,  and  it  also 
appears  that  a  cause  of  action  exists  against  the 
defendant  upon  whom  service  is  to  be  made,  the 
court  or  judge  may  grant  an  order  of  publica- 
tion in  certam  cases  enumerated  in  said  statute, 
among  which  are  actions  for  divorce;  that  in 
the  statute  regulating  service  of  publication  in 
divorce  cases  it  is  provided  that,  when  publi- 
cation is  ordered,  personal  service  of  a  copy  of 
the  summons  and  complaint  out  of  the  terri- 
tory is  equivalent  to  publication  and  deposit  in 
the  postofflce;  that  said  statute  also  provided 
that  a  divorce  cannot  be  irranled  unless  the 
plaintiff  has  been  a  bona  fide  resident  of  the 
state  of  South  Dakota  for  at  least  six  months 
prior  to  the  commencement  of  the  action  there- 
for. The  cross  bill  further  alleges  that  the 
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said  decree,  rendered  by  the  circuit  court  of 
Lincoln  county,  in  the  state  of  South  Dakota, 
remains  in  full  force  and  efiPect,  unreversed 
and  not  appealed  from,  and  prays  that  said  de- 
cree be  given  in  this  action  the  same  force  and 
effect  which  it  has  in  the  state  where  it  was 
rendered,  and  that  it  be  held  to  be  a  complete 
bar  to  the  further  maintenance  of  this  suit. 
Full  exhibits  of  the  complaint,  notice  of  pro- 
ceedings, findings  of  the  court,  and  final  decree, 
as  alleged,  were  attached  to  the  cross  bill. 

The  findings  of  the  South  Dakota  court  were: 
(1)  That  the  parties  were  married  at  the  city 
of  Philadelp(^ia,  in  the  state  of  Pennsvlvania, 
on  December  24,  1889,  (2)  That  of  said  mar- 
riage there  was  and  is  no  living  issue.  (3) 
That  after  said  marriage  the  parties  resided  at 
the  city  of  Chicago,  in~the  state  of  Illinois,  un- 
til December  81, 1892.  (4)  That  appellant  now 
is,  and  for  more  than  six  months  next  imme- 
diately preceding  the  commencement  of  this 
action  has  been,  in  good  faith  a  resident  of  the 
state  of  South  Dakota.  (5)  That  since  the 
marriage  of  appellant  and  appeUee  the  ap- 
pellee has  been  guilty  of  extreme  cruelty 
towards  the  appellant  in  this:  That  the  ap- 
pellee at  all  times  since  their  marriage,  and  dur- 
ing their  cohabitation  as  husband  and  wife, 
lias  been  unwilling  that  appellant  should  bear 
children;  and  to  prevent  the  begetting  accord- 
ing to  the  natural  result  of  their  matrimonial 
intercourse  as  husband  and  wife  he  had  re- 
quired appellant,  contrary  to  her  will,  to  use 
dangerous  means  and  injurious  artifices  and 
practices  in  and  upon  her  person  to  prevent 
her  natural  conception,  and,  when  conception 
had  taken  place,  to  procure  a  miscarriage.  (6) 
That  after  the  parties  were  married  and  while 
they  lived  in  Chicago,  appellee,  with  intent  to 
cause  appellant  to  have  a  miscarriage,  admin- 
istered to  her  certain  noxious  and  dangerous 
drugs,  which  caused  appellant  to  become,  and 
for  a  long  time  to  remain,  violently  and  dan- 
gerously ill.  during  which  illness  she  miscar- 
ried. (7)  That  during  all  the  time  appellant 
continued  to  reside  and  cr)habit  with  appellee 
he  required  her  to  allow  to  be  used  in  and  upon 
her  person  various  dangerous  means  to  prevent 
conception,  and,  among  others,  to  inject  into 
her  person  large  quantities  of  cold  water  im- 
mediately after  intercourse,  by  reason  of  which 
her  health  was  impaired,  and  her  life  endan 
gered.  (8)  That  each  and  all  of  said  prevent- 
ive acts  were  done  and  required  to  be  done  by 
appellee  and  against  the  will  and  remonstrance 
of  appellant,  and  that  to  continue  to  live  and 
cohabit  with  appellee  would  seriously  impair 
appellant's  health,  and  endanger  her  life.  (9) 
That  the  allegations  of  the  complainant  herein 
are  true.  (10)  That  plaintiff.  Elizabeth  R 
Dunham*  (appellant),  is  entitled  to  a  decree  of 
the  court  dissolving  the  bonds  of  matrimony 
heretofore  and  now  existing  between  her  and 
defendant.  Ransom  W.  Dunham  (appellee;, 
and  permittingber  to  resume  her  former  name, 
Elizabeth  R.  Wallace. 

Upon  the  foregoing  findings  the  court  en- 
tered a  final  decree,  the  conclusion  of  which  is 
as  follows:  "Now,  upon  advisemeiu,  and 
upon  motion  of  Arthur  R.  Brown,  attorney 
for  the  said  plaintiff,  and  pursuant  to  the  said 
findings  and  decision  as  therein  directed,  it  is 
hereby  adjudged  and  decreed  that  the  bonds 
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of  matrimony  heretofore  and  now  existing  be- 
tween the  plaintiff,  Elizabeth  R.  Dunham,  and 
the  said  defendant.  Ransom  W.  Dunham,  be, 
^nd  thej  are  hereby,  dissolved,  and  the  'said 
parties,  and  each  of  tbem,  are  hereby  divorced 
from  each  other,  and  absolved  and  freed  from 
all  obligations  in  respect  to  their  said  mar- 
riage; and  the  said  Elizabeth  R.  Dunham  is 
hereby  authorized  to  resume  the  name  of  Eliza- 
beth R.  Wallace,  her  former  name." 

Id  addition  to  the  grounds  for  divorce  set 
forth  in  said  findings  there  were  set  up  in  the 
complaint  filed  in  the  South  Dakota  court, 
specific  assaults,  acts  of  violence,  by  appellee, 
substantially  the  same  as  charged  in  the  answer 
and  cross  bill  in  this  cause.  Upon  the  above 
cross  bill  being  filed,  appellee  filed  thereto  a 
demurrer,  which  was  both  general  and  special. 
The  special  grounds  of  the  demurrer  were: 
(\)  That  the  matters  set  forth  in  the  cross  bill 
were  not  germane  to  the  subject-matter  of  the 
original  bill;  (2)  that  the  matters  set  forth  in 
the  cross  bill  are  simply  matters  of  defense;  (8) 
tbai  the  cross  bill  does  not  pray  for  afilrmative 
relief  against  appellee.  This  demurrer  was. 
upon  argument,  sustained  by  the  court,  and 
thereafter,  the  case  coming  on  for  final  hear- 
ing, the  court  entered  a  decree  finding  appel- 
lant guilty  of  adultery,  and  granting  a  divorce 
to  appellee.  The  decree,  among  other  things, 
found  that  on  December  81,  1892,  and  for 
more  than  a  year  prior  thereto,  complainant 
and  defendant  resided  upon  the  homestead 
premises  in  Chicago,  the  title  to  which  in  fee 
was  in  the  appellant,  and  that  on  that  dHteshe 
voluntarily  left  appellee,  and  that,  in  violation 
of  her  marriage  duties,  she  did,  between  Jan- 
uary 1  and  8,  1898,  commit  adultery  with 
Arthur  W.  Allyn,  in  Canton,  county  of  Lin- 
coln, state  of  South  Dakota.  The  custody  of 
the  daughter  of  appellant  was  given  to  her; 
the  fee  of  the  home  place  adjudged  to  be  in 
appeUant,  with  an  estate  of  homestead  in  ap- 
pellee; that  she  is  barred  of  dower,  and  that 
the  bill  is  dismissed  as  to  appellee's  claim  to  the 
insurance  policies.  From  this  decree  appellant 
brings  this  appeal. 

Mei(9n.  Moran*  Krans*  A  Mayer*  for 

appellant  in  support  of  petition  for  rehearing: 
Was  it  the  duty  of  appellant  to  appraise  the 
circuit  court  of  Lincoln  county,  South  Dakota, 
of  the  pendency  of  this  action  in  the  circuit 
court  of  Cook  county,  Illinois,  and  was  her 
failure  in  that  regard  such  a  fraud  upon  the 
South  Dakota  court  as  renders  the  decree  of 
that  court  void? 

All  that  the  law  requires  is  that  the  party 
applyioe  for  the  divorce  shall  show:  first,  that 
he  or  she  is,  and  for  the  statutory  period  of 
time  has  been,  domiciled  in  the  state  where 
the  application  is  made:  second,  some  one  of 
the  statutory  grounds  for  a  divorce;  third, 
•*«ervice  upon  the  other  party  in  the  manner 
prescribed  by  law. 

The  jurisdiction  of  the  South  Dakota  court 
could  in  no  wise  be  affected  by  the  fact  that 
the  defendant  in  that  suit  had  previously 
brought  a  suit  in  the  circuit  court  of  Cook 
county,  Illinois,  and  that  appellant  had  in  such 
>uit  appeared  and  answer^.  Nor  was  the 
power  of  the  South  Dakota  court  to  pass  upon 
the  controversy  at  all  affected  or  impaired  by 
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the  fact  that  another  court  In  a  different  state 
had  pending  before  it  a  controversy  between 
the  same  parties  and  involving  the  same  issues. 

Since  it  was  not  necessary  for  appellant  to 
allege  the  pendency  of  the  Cook  county  action, 
and  .since  it  was  not  necessary  to  establish  that 
fact  as  a  prerequisite  to  her  ri^ht  to  a  decree, 
it  could  hardly  be  expected  that  the  record 
would  disclose  that  such  information  was  given 
to  the  South  Dakota  court. 

Jonfs  V.  Jones,  108  N.  Y.  415. 

Practically,  the  only  facts  upon  which  this 
court  can  base  its  conclusion  that  appellant's 
residence  in  South  Dakota  was  not  bona  fide, 
is  that  in  selecting  that  state  as  her  f  utjire  place 
of  residence,  appellant  was  influenced  to  a 
greater  or  less  extent  by  her  desire  to  procure 
a  divorce  from  her  husband  with  the  least  pas- 
sible publicity.  That  fact  does  not  sustain  and 
warrant  the  conclusion  which  this  court  has 
reached. 

Colburn  v.  CoOmm,  70  Mich.  647;  Fosdick 
V.  Fo8dick,  15  R.  1. 180;  Chapman  v.  Chapman, 
129  111.  886. 

The  bona  fides  of  appellant's  residence  can- 
not be  attacked  upon  mere  suspicion. 

Albee  v.  Albee,  141  111.  550;  Knowlton  v. 
Knmtlton,  155  111.  158. 

This  court  while  practically  holding  that  the 
rulingof  the  trial  court  was  errroneous  when 
made,  is  cured  by  scraps  of  testimony  found 
in  the  record,  and  which  was  not  offered  either 
to  support  or  attack  the  issue  tendered  by  the 
cross  bill,  and  notwithstanding  that  issue  was 
never  heard  or  determined. 

Elliott,  App.  Proc.  §  688;  Eamlin  v. 
Reynolds,  22  III.  207;  Albanp  City  F,  Ins,  Co. 
V.  Keating,  46  111.  894. 

The  danger  of  holding  a  parly  concluded  by 
any  evidence  when  there  is  no  issue  made  by 
the  pleadings  in  the  case,  which  permits  the 
court  to  come  to  any  conclusion  upon  the  par- 
ticular question,  is  singularly  illustrated  by 
this  case. 

Hamlin  v.  Reynolds,  and  Albany  City  F,  Ins. 
Co,  V.  Keating,  supra. 

Messrs.  Oeorff e  W.  Plummer,  Wharton 
Plummer,  and  Reed,  Brown,  ft  AUen, 
for  appellee: 

Where  married  persons  domiciled  in  one 
state  separate,  and  one  goes  to  another  state, 
and  in  good  faith  acquires  a  domicil  there  ac- 
cording to  the  laws  thereof,  and  there  institutes 
proceedings  authorized  by  its  laws  to  annul 
the  marriage  tie,  and  service  as  authorized 
therein  is  had  by  publication  against  the  non- 
resident, but  no  personal  service  within  the 
jurisdiction  or  appearance  is  had,  though  there 
be  actual  notice  of  the  suit,  while  the  decree 
may  be  operative  within  the  limits  of  that 
state,  it  is  not  binding  upon  the  absent  party, 
who  is  a  citizen  of  another  jurisdiction,  and 
will  not  bar  proceedings  by  such  party  in  the 
courts  of  his  own  state  for  a  divorce. 

People  v.  Baker,  76  N,  Y.  78,  33  Am.  Rep. 
274;  aDea  v.  O'Dea,  101  N.  Y.  23;  Cross  v. 
Cross,  10«  N.  Y.  6^8;  Jones  v.  Jones,  Id.  415; 
De  Meli  v.  De  Meli,  120  N.  Y.  485;  WiUiams 
V.  WUliams,  180  N.  Y.  193,  14  L.  R.  A.  220; 
Kerr  v.  Kerr,  41  N.  Y.  272;  Kinnier  v.  Kin- 
nier,  45  N.  Y.  585,  6  Am.  Rep.  182;  Hoffman 
V.  Hoffman,  46  N.  Y.  80,  7  Am.  Rep.  299; 
Hunt  V.  Hunt,  72  N.  Y.  317,  28  Am.  Rep.  129; 
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Jaekion  v.  Jackson,  1  Johns.  424;  Pawling  y. 
WiiUon,  18  Johns.  192;  Borden  v.  F*teA,  15 
Johns.  121,  8  Am.  Dec.  225;  Bradshnw  v. 
Heath,  18  Wend.  407;  Vischer  v.  Viseher,  12 
Barb.  640;  McGiffert  v.  McQiffert,  81  Barb.  69; 
/.yow  V.  Z/y<?n,  2  Gray,  367;  Hanover  v.  Turner, 
14  Mass.  227,  7  Am.  Dec.  203;  Barber  v.  /few<, 
10  Mass.  260;  Com.  v,  ^fo«f,  97  Mass.  538; 
UarUau  v.  UarUau,  14  Pick.  181,  25  Am. 
Dec,  872;  People  v.  Dawell  25  Mich.  247,  12 
Am.  Rep.  260;  2  Bishop,  Mar.  &  Div.  §g  156, 
170;  Prosser  v.  Warner,  47  Vt.  667,  19  Am. 
Rep.  132;  Arrington  v.  Arrington,  102  N. 
C.  491;  Jrfty  v.  Wilson,  1  Dev.  &  B.  Eq.  568; 
Fo8S  V.  /?bM,  58  N.  H.  283;  iV^<?rm  v.  Norris, 
64  N.  H.  528;  Cheever  v.  W^tfeow,  76  U.  S.  9 
Wall.  108,  19  L.  ed.  604;  Oreen  v.  Green 
[1898]  P.  89;  TumbvU  v.  Walker,  5  Rep. 
132,  67  L.  T.  N.  S.  767;  Flomr  v.  /7ott?tfr, 
42  N.  J.  Eq.  152;  Doughty  v.  Doughty,  28  N. 
J.  Eq.  581;  Damdson  v.  ^'Aflr;)e,  6  Ired.  L.  14; 
Schonwald  v.  Schonwald,  2  Jones,  Eq.  867;  Z;<>n^ 
V.  ^<??(j  Orleans  Ilome  Ins.  Co.  WA^  ^.  C.  465; 
Harris  v.  //am«,  115  N.  C.  587;  Wilson  v. 
Seligman,  144  U.  S.  41,  86  L.  ed.  338;  Com.  v. 
i5?eei.9«r,  2  Pa.  Dist.  R.  493;  Re  House's  Estate, 
20  N.  Y.  Civ.  Proc.  Rep.  180;  Davis  v.  Datis, 
51  N.  Y.  S.  R.  509. 

The  appellant  was  not,  at  the  time  of  the 
institution,  pendency,  and  determination  of  the 
South  Dakota  divorce  proceedings,  a  bona  fide 
resident  in  good  faith  of  the  state  of  South 
Dakota. 

Her  marriage  status  was  not  subject  to  judi- 
cial consideration  by  the  South  Dakota  courts 
until  the  statutory  (>eriod  of  genuine  residence 
there  had  elapsed.  This  jurisdictional  fact 
can  be  controverted  in  any  attempt  to  enforce 
or  rely  upon  that  decree  in  this  state,  and  if  it 
appears  untrue  the  decree  is  utterly  null  and 
void. 

TJumpson  v.  Whitman,  85  U.  S.  18  Wall. 
457,  21  L.  ed.  897:  Knottles  v.  Logansport  Gas- 
lif/ht  dk  C.  Co.  86  U.  8.  19  Wall.  58,  22  L.  ed. 
70:  Carleton  v.  Bickford,  18  Gray,  691,  74  Am. 
Dec.  652;  Folger  v.  Columbian  Ins.  Co.  99 
Mass.  267,96  Am.  Dec.  747;  Sfiannon  v.  Shan- 
non. 4  Allen,  184;  Uith  v.  Leith,  39  N.  H.  20; 
Hoffman  v.  Hoffman,  46  N.  Y.  80,  7  Am.  Rep. 
299;  People  v.  Dawell,  25  Mich.  247,  12  Am. 
Rep.  260;  Oettys  v.  Gettjts,  8  Lea,  260,  81  Am. 
Rep.  687;  Ferguson  v.  Cravford,  70  N.  Y.  258, 
26  Am.  Rep.  589;  SetcaU  v.  Sewall.  122  Mass. 
156,  28  Am.  Rep.  299;  Van  Fonsen  v.  Stale.  37 
Ohio  St.  817;  Price  v.  Ward,  25  N.  J.  L.  225; 
Kerr  v.  Kerr.  41  N.  Y.  272;  Knowlton  v. 
Knowlton,  51  111.  App.  71;  Werner  v.  Werner. 
80  m.  App.  159;  Thompson  v.  ^ate,  28  Ala. 
21;  Cheely  v.  Clayton,  110  U.  S.  701,  28  L.  ed. 
298;  Smith  v.  Smith.  43  La.  Ann.  1140;  Black, 
Judgm.  §  897,  and  note;  Gregory  v.  Gregory,  78 
Me.  187,  57  Am.  Rep.  792. 

The  jurisdiction  of  a  court  to  consider  the 
marital  condition  or  status  is  dependent  upon 
the  actual  bona  fide  domicil  of  at  least  one  of 
the  parlies  within  the  state. 

Gregory  v.  Gregoi^y,  and  Hoffman  v.  Hoff- 
man, supra;  Blain  v.  Blain,  45  Vt.  588;  Van 
Fossen  v.  State,  supra;  Grer/ory  v.  Gregory.  76 
Me.  585;  Sewall  v.  Sewall,  supra;  Davis  v. 
Com.  18  Bush,  318;  Cooley.  Const.  Lim.  ^400. 

A  residence  in  a  state  to  acquire  a  domicil 
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should  be  bona  fide,  or  a  bill  for  divorce  will 
be  dismissed. 

Albee  v.  Albee,  141  111.  550;  Hitchins  v. 
Hitchins,  41  111.  App.  82. 

The  domicil  of  the  husband  remained  un- 
changed, and  is  presumed  the  domicil  of  the 
wife. 

Smith  V.  Smith,  19  Neb.  706;  Hunt  v.  Hunt, 
72  N.  Y.  217.  28  Am.  Rep.  129:  Greene  v. 
Greene.  11  Pick.  410;  Hairston  v.  Hairston,  27 
Miss.  704,  61.  Am.  Dec.  530;  Brewer  v.  Lin- 
naeus, 36  Me.  428. 

The  le^l  presumption  also  is  that  that  dom- 
icil remams  unchanged. 

Ferguson  v.  Wright,  118  N.  C.  537;  5  Am. 
&  Eng.  Enc.  Law,  p.  971;  Hayes  v.  Hayes,  74 
III.  812;  Cooper  v.  Beers.  148  111.  25;  PeopU  v. 
Connell,  28  111.  App.  291. 

A  mere  residence  for  the  purpose  of  obtain- 
ing a  divorce  is  not  a  bona  fide  residence  such 
as  will  give  a  person  a  domicil  in  such  state. . 

Fosdick  V.  Fosdick.  15  R.  I.  180;  Smith  v. 
Smith,  48  La.  Ann.  1140;  State  v.  Palmer,  65 
N.  H.  9;  Mff  V.  Beauehamp,  74  Iowa,  92; 
Sewall  V.  SetcaU,  122  Mass.  156,  28  Am.  Rep. 
299;  Firth  v.  Firth,  50  N.  J.  Eq.  137. 

The  finding  in  the  decree  is  inadequate.  It 
finds  that  appellant  has  been  in  good  faith  a 
resident  for  six  months  and  is  stilt  a  resident. 
It  nowhere  finds  her  to  have  been,  as  required 
by  the  statute,  in  good  faith,  a  bona  fide  resi- 
dent for  six  months.  This  finding  precludes 
auy  other  finding  or  inference  from  the  finding 
by  that  court. 

Hemmer  v.  Wolfer,  124  111.  485;  Settlemier  v. 
Sullivan.  97  U.  S.  444,  24  L.  ed.  1110:  Knowl- 
ton V.  Knowlton,  51  111.  App.  72. 

As  the  jurisdiction  is  purely  statutory,  and 
based  upon  certain  statutory  provisions  as  to 
length  and  kind  of  residence,  the  finding  must 
conform  exactly  to  said  requirements. 

Kenyan  v.  Kenyan,  8  Utah,  481,  Appx.; 
Wightman  v.  Wiglitman,  4  Johns.  Ch.  348: 
Raymond  v.  Haymond,  74  Tex.  414. 

A  foreign  divorce  upon  substituted  service 
of  process,  though  with  actual  notice  to  de- 
fendant, while  it  may  annul  the  bonds  of 
matrimony,  is  not  a  bar  to  proceedings  by  the 
defendant  in  the  courts  of  his  own  state,  to  es- 
tablish property  rights. 

Doerr  v.  Forsythe,  50  Ohio  St.  726:  Stilphen 
V.  Stilphen,  58  Me.  508,  4  Am.  Rep.  805: 
Wright  V.  Wright,  24  Mich.  181;  Cook  v.  Cook. 
56  Wis.  195,  43  Am.  Rep.  706;  Cor  v.  Cot,  19 
Ohio  St.  502.  2  Am.  Rep.  415;  Turner  v.  Tur 
ner,  44  Ala.  450. 

When  a  court  competent  to  adjudicate  upon 
the  subject-matter  of  the  litigation  obtains  ju- 
risdiction over  parties  by  the  service  of  process 
within  the  territorial  limits  of  its  extent,  and 
especially  after  the  appearance  of  a  defendant 
and  answer  and  issue  joined,  such  court  alone 
has  the  power  to  adjudge  upon  the  questions- 
sought  to  be  litigated  in  the  suit,  and  no  other 
court  can  deprive  it  of  that  power. 

Central  Nat.  Bank  v.  Hazard,  49  Fed.  Rep. 
293;  M'Kim  v.  Voorhies,  11  U.  8.  7  Cranch, 
279,  3  L.  ed.  842;  United  States,  Biggs,  v.  John- 
son County  Suvers.  73  U.  S.  6  Wall.  166.  18  L. 
ed.  768;  Davenport  v.  United  States,  Lord.  76 
U.  8.  9  Wall.  409,  19  L.  ed.  704:  Washington 
County  Supers,   v.  United  States,   Dnrant,  76. 
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U.  S.  9  Wall.  415. 19  L.  ed.  732;  Amy  v.  Bark- 
holder,  78  U.  8.  11  Wall.  136,  20  L.  ed.  101; 
Gftell  V.  Reyman,  111  U.  S.  188,  28  L.  ed. 
893;  Fax  v.  BempHeld  R.  Co,  2  Abb.  (U.  8.) 
151;  Rio  Grande  R,  Go,  v.  Vinet,  132  U.  S. 
4TS,  88  L.  ed.  400;  Hume  db  A.  Mfg,  Co.  v. 
CaldweU,  136  HI.  168;  HoweU  v.  Moaree,  127 
111.  79;  East  Tennessee,  V.  db  O,  R  Co.  y.  At- 
lanta dt  F.  R.  Co.  49  Fed.  Rep.  608.  15  L.  R. 
A.  109;  GindeU  v.  Corrigan,  129  111.  586;  Cole 
V.  Oil- Well  Supply  Co.  57  Fed.  Rep.  584;  1 
Bishop.  Mar.  Div.  Sep.  ^§  684,  1448,  1460, 
14Si;  Pennsylvania  v.  Wheeling  dt  B.  Bridge  Co. 
59  U.  S.  18  How.  421,  15  L.  ed.  435;  Bond  v. 
Munro,  28  Ga.  597;  Baitimore  v.  Horn,  26  Md. 
194;  Lanier  v.  Gallatas,  18  La.  Add.  175;  Ber- 
rett  V.  Oliner,  7  Gill  &  J.  191;  Burch  v.  Mw- 
bury,  10  N.  Y.  874;  McCabe  v,  Emerson,  18  Pa. 
Ill;  Grifin  v.  Cunningham,  20  Gratt.  81;  Me- 
Daniel  v.  Correil,  19  111.  226,  68  Am.  Dec. 
•587;  Maguire  v.  Maguire,  7  Dana,  181;  Gaines 
y.  Gaines,  9  B.  Mod.  295,  48  Am.  Dec.  )25; 
Richardson  v.  Wilson,  8  Yerg.  67;  Mason  v. 
/^j<?«,  11  111.  85;  Jones  v.  J'<?n«,  86  Hun, 
414;  Johnson  v.  Johnson,  67  How.  Pr.  144; 
Webster  v.  Webster,  54  Iowa,  158;  ^ai7i<» 
V.  Carpenter,  1  Woods,  262;  ^/on  v.  NewJer- 
My  Southern  B.  Co.  25  N.  J.  Eq.  372;  ^5^%  v. 
Schroder,  34  Ind.  260:  Raisl^r  v.  O^iwr,  97 
Ala.  710;  Central  Trust  Co,  v.  South  Atlantic 
dO.R  Co.  57  Fed.  Rep.  3;  Mack  v.  Window, 
59  Fed.  Rep.  316;  Blydenstein  v.  iV«<j  7^*  iSu- 
cunty  db  T.  Go.  Id.  12. 

The  fact  of  adultery  is  to  be  inferred  from 
circamstances  that  naturally  lead  to  it  by  a  fair 
inference  as  a  necessary  conclusion. 

Bast  V.  Bast,  82  111.  584;  Carter  v.  Carter, 
152  111.  434:  Daily  v.  Daily,  64  111.  329;  Cooke 
V.  Qooke,  152  111.  286;  Chambers  v.  Chambers,  1 
Hagg.  Consist.  Rep.  445;  J/c^r  y.  MoUer,  115 
N.  f  .  466;  Hurtzig  v.  Burissig,  44  N.  J.  Eq. 


Carter,  J.,  delivered  the  opinion  of  the 
<»urt: 

The  principal  question  of  law  presented  by 
this  record  is:  What  was  the  effect  of  the  de- 
cree of  divorce  obtained  by  appellant  against 
appellee  in  the  circuit  court  of  Liocoln  county, 
state  of  South  Dakota,  and  set  up  in  her  cross 
bill  in  this  cause  in  the  circuit  court  of  Cook 
-county  as  a  bar  to  the  further  maintenance  of 
this  suit?  As  the  South  Dakota  decree  was 
obtained  after  issue  made  in  this  cause,  it  is 
conceded,  and  there  can  be  no  doubt,  that  to 
«vail  herself  of  such  decree  as  a  defense  to  this 
mit  the  rules  of  equity  pleading  required  that 
she  should  set  it  up  by  cross  bill.  Storv,  Eq. 
n.  9th  ed.  §  893;  Ferris  v.  McClure,  36  111.  77; 
Jenkins  v.  International  Bank,  111  111.  462. 
If  we  assume,  under  the  allegations  of  the 
cross  bill,  admitted  by  the  demurrer,  that  the 
appellant  had  in  good  faith  resided  in  the  state 
of  South  Dakota  a  sufficient  length  of  time, 
under  its  laws,  to  give  its  courts  jurisdiction 
over  her  and  her  status  as  a  married  woman, 
and  that  the  proceedings  there  were  without 
trand  on  her  part,  then,  if  the  appellee  had 
been  personally  served  with  process  in  that 
«tate,  or  bad  voluntarilv  appeared  as  a  party  in 
the  case,  there  could  oe  no  doubt,  from  the 
standpoint  of  any  of  the  authorities,  that  the 
South  Dakota  decree  would  be  a  complete  bar 
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to  a  suit  for  a  divorce  brought  by  appellee  in 
this  state,  and  that  it  would  make  no  differ- 
ence that  the  suit  here  was  first  begun.  Jones 
V.  Jones,  108  N.  Y.  415;  2  Bishop.  Mar.  Div. 
<&  Sep.  §1 1590.  1595.  But  where  the  decree 
first  rendered  is  obtained  in  a  suit  against  a 
nonresident  spouse,  who  is  not  personally 
served  with  process  within  the  jurisdiction  of 
the  court,  or  who  has  not  appeared  in  the 
cause,  there  is  much  conflict  in  the  authorities 
as  to  the  effect  of  the  decree  on  the  status  of 
the  nonresident  spouse,  and,  consequently,  on 
a  suit  for  divorce  brought  by  such  spouse  in 
his  or  her  own  jurisdiction.  Without  refer- 
ence to  the  evidence  and  confining  ourselves  to 
the  pleadings  in  considering  the  demurrer 
to  the  cross  bill,  it  is  seen  that  this  suit  was 
brought  by  appellee  in  the  circuit  court  of 
Cook  county,  and  personal  service  of  process 
had  upon  appellant  in  that  county,  and  that 
she  appeared,  and  filed  her  answer  to  the  bill, 
before  she  commenced  her  suit  in  South  Da- 
kota, and  that  appellee  was  never  served  with 
process  in  South  Dakota,  and  never  appeared 
in  the  suit  begun  there;  so  that,  so  far  as  ap- 
pellee was  concerned,  the  South  Dakota  decree 
was  based  upon  substituted  service  merely, — 
that  is,  upon  publication  of  notice,  as  required 
in  that  state,  and  personal  service  in  Illinois, 
with  a  copy  of  such  notice  and  of  the  complaint. 
The  doctrine  seems  to  be  held  in  New  York' 
and  in  some  other  jurisdictions  that  in  such  a 
case,  while  the  decree  is  valid  as  to  the  party 
in  whose  favor  it  is  granted,  it  is  void  as  to  the 
nonresident  defendant.  The  theory  of  the 
cases  so  holding  appears  principally  to  be  that 
proceedings  for  divorce  are  i/i  personam  and 
not  in  rem;  and,  as  no  valid  judgment  in  per- 
sonam can  be  rendered  in  other  cases  by  a 
court  having  no  jurisdiction  over  the  person  of 
the  party  against  whom  it  is  rendered,  neither 
can  such  a  judgment  be  rendered  in  suits  for 
divorce.  But  n  would  seem  clear  that,  if  such 
theory  were  carried  to  its  legitimate  conclu- 
sion, the  decree  would  be  void  as  to  both  par- 
ties; for  to  give  it  any  validity,  even  as  to  the 
party  secunng  it,  the  proceedings  must  be  re- 
garded to  some  extent  as  in  rem,  and  that  the 
res  is  the  marriage  status.  It  is  not  doubted  in 
any  of  these  cases,  or  by  anyone,  that  each 
state  has  the  exclusive  right  to  determine  by  its 
own  adjudication  the  status  of  its  own  citizens 
domiciled  within  its  own  jurisdiction.  It 
would  seem  to  follow,  therefore,  that  if  the 
appellant,  on  a  separation  from  appellee,  her 
husband,  for  adequate  cause,  in  good  faith, 
removed  to  South  Dakota,  with  the  intention 
of  permanently  residing  there,  and  did  become 
a  bona  fide  resident  there,  the  courts  of  that 
state  had  jurisdiction  to  adjudicate  upon  her 
status  as  a  married  woman,  and,  for  any  cause 
sufficient  under  the  laws  of  that  state  for  the 
purpose,  could  change  her  status  to  that  of  a 
single  woman.  This  cannot  be  admitted  with- 
out conceding  also  that  a  suit  for  divorce,  so 
far  as  it  seeks  to  dissolve  the  marriage  relation 
merely,  is  a  proceeding  in  rem,  and  that  the 
thing  proceeded  against  is  the  status  of  mar- 
riage. It  is,  however,  insisted,  and  is  some- 
tiroes  said,  that  there  is  a  status  of  the  wife  as 
a  married  woman  and  a  status  of  the  husband 
as  a  married  man.  and  that  each  may  proceed 
in  different  jurisdictions  to  change,  and  may 
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thereby  change,  his  or  her  own  status,  without 
affecting  that  of  the  other;  and  this  is  the  prac- 
tical effect  of  the  doctrine  as  laid  down  by  the 
courts  of  New  York,  although,  as  before  stated, 
it  seems  that  proceedings  for  divorce  are  there 
regarded  as  being  in  personam ^  rather  than  as 
in  rem. 

In  People  v.  Baker,  76  N.  Y.  78,  the  court  of 
appeals,  by  a  divided  court,  affirmed  a  convic- 
tion of  bigamy  against  a  man,  a  citizen  of  that 
state,  who  married  again  in  New  York,  after 
his  wife,  domiciled  in  Ohio,  had  procured  a 
divorce  from  him,  valid  under  the  laws  of 
Ohio,  though  based  upon  substituted  service 
only.  By  the  laws  of  Ohio  the  wife  was  law- 
fully divorced.  By  §  1,  art.  4,  of  the  Constitu- 
tion of  the  United  States,  and  the  legislation  of 
Congress  thereunder,  the  decree  was  entitled 
to  the  same  full  faith  and  credit  in  New  York 
as  by  law  and  usage  it  was  entitled  to  in  Ohio. 
The  consequence  was  that  the  wife  was.  and 
on  removing  to  New  York  would  continue  to 
be,  a  single  woman,  who  might  lawfully 
marry;  while  the  husband  was  a  married  man, 
having  for  his  wife  one  who  might  at  the  same 
time  Income  or  be  the  lawful  wife  of  another 
man.  We  cannot  regard  as  sound  a  doctrine 
leading  to  such  results.  We  are  unable  to  see 
the  force  of  the  reasoning  which  is  used  to  sup- 
port judicial  conclusions  that  one  of  the  mar- 
ried pair  may,  in  one  jurisdiction,  by  virtue  of 
its  laws,  and  in  honest  compliance  with  them, 
obtain  a  valid  decree  of  divorce,  which,  as  to 
the  one  obtaining  it,  is  valid  and  binding  in 
every  state  in  the  Union,  leaving  such  a  one 
single,  and  free  to  remarry  in  any  state,  while 
the  matrimonial  bonds  are  still  unsevered  as  to 
the  other  party,  making  him  a  bigamist  should 
he  remarry,  and  bis  children,  the  fruit  of  such 
remarriage,  illegitimate.  It  would  seem  to  be 
as  logical  to  say  that  one  of  the  Siamese  twins 
might  have  been  severed  from  the  other  with- 
out that  other  being  severed  from  the  one.  It 
should  not  he  forgotten  that  it  is  the  policy  of 
a  great  majority  of  the  states,  and  of  our  own 
state  as  well,  as  established  by  legislative  en- 
actments, to  grant  judicial  decrees  of  divorce 
to  bona  fide  residents  who  comply  with  the 
statutory  requirements  where  substituted  serv- 
ice merely  is  had  upon  the  nonresident  party. 
To  hold  such  decrees  valid  only  within  the  ju- 
risdiction granting  them,  or  valid  only  as  to 
those  in  whose  favor  they  are  granted,  leaving 
the  nonresident  party  still  bound,  would  not 
only  be  inconsistent  with  the  policy  of  our 
own  laws,  and  in  violation  of  interstate  com- 
ity, but  would,  when  it  is  considered  how  great 
is  the  number  of  such  decrees  entered  every 
year,  eventually  lead  to  the  most  perplexing 
and  distressing  complication  in  the  domestic 
relations  of  many  citizens  in  the  different 
states.  No  such  results  can  flow  from  the  rule 
governing  the  relation  of  guardian  and  ward, 
master  and  servant,  or  principal  and  agent, 
and  no  such  analogy  exists  between  those  rela- 
tions and  that  of  husband  and  wife  as  that  the 
same  principle  should  be  applied  in  their  forma- 
tion, effect,  and  dissolution,  as  supposed  by 
counsel.  Marriage,  as  understood  among  civil- 
ized people,  is  the  union  of  one  man  with  one 
woman,  and,  if  valid  where  celebrated,  is  valid 
everywhere;  and  it  would  seem  to  follow  from 
the  ''full  faith  and  credit"  clause  of  the  Con- 
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stitution  of  the  United  States,  and  it  ought  to> 
follow  as  a  matter  of  logic  and  from  the  com- 
ity of  states,  that  where  that  union  is  lawfully 
dissolved  in  one  jurisdiction,  where  one  of  the 
parties  is  in  good  faith  domiciled,  and  in  hon- 
est compliance  with  its  aws,  it  should  be 
treated  as  dissolved  everywhere  (1  Nelson,  Div. 
&  Sep.  65),  though  it  must  not  be  forgotten 
that  the  law  favors  marriage  but  does  not  favor 
divorce.  It  is  no  sufficient  answer  to  say  that 
a  husband  or  wife  in  fault  may  wrongfully 
leave  the  other,  and,  after  acquiring  a  domicil 
in  another  jurisdiction,  sue  for  and  obtain  a 
divorce  without  the  knowledge  of  the  innocent 
parly.  The  most  sacred  relations  of  life  are. 
from  their  very  nature,  capable  of  the  greatest 
abuses;  and  it"  would  generally  be  true  that  the 
innocent  party  could  proceed  in  his  or  her  own 
jurisdiction,  and  the  foreign  decree,  even  if 
first  obtained,  would,  like  any  other,  be  open 
to  i^tack  for  fraud  or  lack  of  jurisdiction, — 
defenses  which  in  most  cases  would  be  found 
sufficient,  for  in  all  such  cases  of  such  ex  parte 
proceedings  the  courts  should  hold  the  party  .so 
applying  to  the  utmost  candor  and  good  faith^ 
not  only  to  the  opposite  party,  but  to  the  court 
as  well.  Besides,  it  would  seem  to  be  a  neces- 
sary incident  to  the  marriage  relation  that 
whenever  the  parties  to  it  have  become  sepa- 
rated, and  reside  in  different  jurisdictions,  the 
status  of  marriage  of  each  to  the  other  follows 
each,  and  inheres  in  the  jurisdiction  in  which 
he  or  she  is  domiciled;  and,  while  a  bill  will 
not  lie  for  a  divorce  in  favor  of  a  nonresident, 
or  to  change  his  status  from  a  married  to  a 
single  man,  yet  when  the  status  of  marriage  is 
destroyed  in  one  jurisdiction  as  to  the  one  there 
residing  It  is  necessarily  destroyed  In  the  other, 
for,  as  well  said  by  Mr.  Bishop,  "matrimony 
can  only  exist  in  pairs."  This  author,  in  main- 
taining that  the  marriage  status  may  be  changed 
by  the  jurisdiction  where  only  one  of  the  par- 
ties resides,  among  other  things,  says:  '""The 
law  knows  only  two  forms  of  status' as  to  mat- 
rimony,— married,  single.  A  man  who  has  a 
wife,  or  a  woman  who  has  a  husband,  is  mar- 
ried. One  without  a  husband  or  wife  is  not 
married.— is  single.  And  it  is  immaterial  t» 
this  proposition  whether  or  not  either  or  Loth 
were  once  married,  and  whether  the  dissolution 
of  a  former  marriage  was  by  death  or  divorce. 
Taking  one  party  out  of  the  marriage,  by  what- 
ever means,  leaves  the  other  single.  A  hus- 
band without  a  wife  or  a  wife  without  a  hus- 
band is  unknown  to  the  law."  2  Bishop,  Mar, 
Div.  &  Sep.  §  1618;  1  Bishop,  Mar.  Div.  & 
Sep.  gg  698-702.  See  also,  to  the  same  effect, 
the  late  work  of  Nelson  on  Divorce  &  Separa- 
tion (vol.  1,  pp.  68  et  seq,) 

In  Brown  on  Jurisdiction  (§  76)  the  author 
says:  *'1n  the  relation  in  which  it  [the  status 
or  condition]  arises  it  is  purely  transitory,  yet 
follows  as  a  condition  attached  to  the  person; 
as,  when  a  man  and  woman  are  married,  each 
carries  that  status,  so  that  a  court  having  juris- 
diction over  one  may  dissolve  it  as  to  both.  It 
arises  more  commonly  in  suits  for  divorce,  and 
it  may  now  be  said  that  where  one  of  the  par- 
ties becomes  a  resident  of  the  state,  or  is  domi- 
ciled therein,  he  or  she  may  apply  to  the  court 
of  the  state  having  jurisdiction  over  that  party 
as  a  citizen  thereof,  and  the  court  n^ay  dissolve 
that   relation    or   status,  although  the  other 
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spouse  has  neyer  been  within  the  jurisdiction 
of  the  state,  and  owes  no  allegiance  to  it.  It 
therefore  is  necessarily  held  to  be  a  thing 
within  the  meaning  of  the  law,  that  is  attached 
to  citizenship,  or  a  domiciled  person  in  the 
state,  and  the  jurisdiction  grows  out  of  that 
thing."  And  in  Black  on  Judgments  (^  822) it 
is  said:  "In  America  it  is  generally  held,  and, 
indeed,  almost  universally,  that,  as  a  proceed- 
ing in  divorce  is  intended  to  affect  the  status  of 
the  parties,  and  is.  therefore,  essentially  in  rem, 
the  judgment  pronounced,  whether  in  a  for- 
eign country  or  in  a  sister  state,  by  a  court  hav- 
ing lawful  jurisdiction  of  the  cause,  and  in  the 
absence  of  fraud,  is  valid  and  binding  every- 
where, and  in  all  subsequent  controversies, 
provided  the  applicant  was  bona  fide  domiciled 
within  the  territorial  jurisdiction  of  the  court, 
although  the  other  party,  being  a  nonresident. 
was  notified  only  by  advertisement,  or  some 
other  species  of  constructive  service."  And, 
after  commenting  upon  a  line  of  decisions 
holding  ibe  contrary  view,  the  same  author 
(§932)  says:  "But  some  of  these  cases  have 
been  overruled,  others  have  been  tacitly 
repudiated,  and  the  true  and  fundamental 
principles  governing  the  question  have  be- 
come more  and  more  clear  to  the  courts,  and 
have  gained  weight  with  the  increasing  body 
of  decisions.  So  that  now  the  rule  may  be  re- 
garded as  settled  by  the  great  preponderance 
of  authority  that  a  decree  of  divorce  pronounced 
by  a  competent  court  in  favor  of  a  bona  fide 
domiciled  citizen  of  the  state  and  against  a 
nonresident,  where  service  of  process  was  made 
bv  a  reasonable,  constructive  notice,  and  in 
the  absence  of  any  fraud  or  collusion,  is  valid 
and  binding,  both  in  that  state  and  in  all  other 
states."  Refeience  may  be  had  also  to  the 
following  authorities,  among  many  others, 
which  directly  or  inferentially^support  the  con- 
clusions we  have  reached:  Ditson  v.  Ditson, 
4  R.  I.  87:  Pennoyer  v,  Neff,  95  V.  S.  714,  24 
L.  ed.  565;  lU  Jamett  Estate,  99  Cal.  374; 
Gould  V.  Crow,  57  Mo.  200;  Thompeon  v. 
StaU,  28  Ala.  12;  Thompwn  v.  Thompson, 
91  Ala.  591.  11  L.  R.  A.  443;  Thvrston  v. 
T/tvr»ton  (Minn.)  59  N.  W.  1017;  Cox  v.  Cox, 
19  Ohio  8t.  502,  2  Am.  Rep.  415;  Roih  v. 
Roth,  104  111.  »5,  44  Am.  Rep.  81;  Knowlton 
V.  Knowlton,  155  111.  158;  Van  Oredal  v.  Van 
Orsdal,  67  Iowa,  85;  Smith  v.  Smith,  43  La. 
Ann.  1140;  1  Bishop,  Mar.  Div.  &  Sep.  §§098, 
699. 

It  by  no  means  follows  from  this  view  that 
other  states  may  impose  upon  us  their  own 
domestic  policy  contrary  to  that  which  we 
may  have  established  for  ourselves,  any  fur- 
ther, at  least,  than  our  complex  system  of 
government,  and  that  anomalous  thing,  the 
status  of  marriage,  existing  between  a  sepa- 
rated pair, — husband  and  wife.— each  residing 
in  a  different  jurisdiction,  render  unavoidable. 
It  is  seen.  also,  that  there  is  a  practical  uniform- 
ity in  the  policy  of  a  majority  of  the  states  on 
the  question.  The  rule,  all  but  universal,  that 
a  marriage  valid  where  celebrated  is  valid 
everywhere,  is  not  applied  to  render  polyga- 
mous marriages  valid  in  monogamous  states. 
1  Bishop.  Mar.  Div.  &  Sep  §§  305-809,  868.  It 
would,  however,  seem  to  follow  that  a  high 
duty  as  to  publicity,  candor,  and  fairness 
would  be  imposed  on  the  husband  orwifeseek- 
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ing  divorcement  from  his  or  her  nonresident 
spouse,  upon  mere  constructive  service,  com- 
mensurate with  the  importance  of  the  Questions 
involved,  not  only  to  the  absent  defendant,  but 
to  the  court  and  public  as  well.  For  it  is  fami- 
liar doctrine  that  the  husband  and  wife  are 
not  alone  interested  in  the  suit  for  divorce 
brought  by  one  against  the  other,  but  the  pub- 
lic interests  are  also  regarded  as  involved,  and 
to  such  extent  that  in  some  jurisdictions  the 
state  is  represented  by  counsel;  but  generally 
the  court  itself  is  alone  relied  on  to  protect  the 

Sublic  interests  in  such  cases.  1  Nelson,  Div. 
',  Sep.  ^^  7,  8.  And  the  court  will  in  no  case 
enter  a  decree  of  divorce  upon  the  mere  con- 
sent of  the  parties,  but  will  in  all  cases  require 
sufficient  evidence  to  establish  the  complain- 
ant's right  to  the  decree  under  the  statute.  In 
Way  V.  Wap,  64  111.  414.  this  court,  after  con- 
struing our  statute  relating  to  divorce,  and 
passing  upon  the  evidence  in  the  case,  said: 
''Though  a  suit  for  a  divorce,  upon  its  face,  is 
a  mere  controversy  between  the  parties  to  the 
record,  yet  the  public  occupies  the  position  of 
a  third  party.  Society  has  an  interest  in  every 
marriage,  and  it  is  the  dut^  of  the  state,  in  the 
conservation  of  the  public  morals,  to  guard 
the  relation,  and  to  see  that  the  status  of  all 
applicants  for  its  dissolution  should  be  estab- 
lished." The  considerations  which  have  been 
mentioned  make  it  clear  that  ii  is  the  duty  of 
the  applicant  in  an  ex  parte  proceeding  for  di- 
vorce, on  pain  of  obtaining  an  invalid  decree, 
to  avoid  practising  any  deception  on  the  court 
in  any  matter  affecting  its  jurisdiction  or  it.<$ 
discretion  to  proceed  or  not  to  the  final  de- 
termination of  the  cause.  Without  refer- 
ence to  the  evidence,  it  is  shown  by;the  plead- 
ings, as  before  in  part  stated,  that  before 
this  suit  in  South  Dakota  was  begun  ap- 
pellant appeared  as  a  defendant  in  re- 
sponse to  the  service  of  summons  in  this 
cause,  and  answered  appellee's  bill.  She 
knew  that  it  was  charged  in  said  bill  that 
she  voluntarily  and  without  any  cause  whatso- 
ever left  and  abandoned  her  home  and  appel 
lee,  in  pursuance  of  a  concerted  plan  and  con- 
spiracy between  herself  and  the  corespondent. 
Allyn,  and  went  to  the  state  of  South  Dakota, 
where  her  suit  was  subsequently  begun,  for  the 
purpose  of  obtaining  a  residence  there,  so  as, 
if  possible,  to  obtain  a  divorce,  and  had  in  ad- 
vance retained  counsel  and  bad  prepared  a 
formal  complaint  for  divorce  containing  false 
and  fictitious  charges  against  appellee:  and  that 
said  Allyn,  on  said  trip,  passed  under  the 
name  of  Boyle,  the  brother  of  appellant:  and 
that  she  then,  in  South  Dakota,  repeatedly 
committed  adultery  with  said  Allyn,  and  that 
she  still  continued  her  pretended  and  assumed 
residence  in  South  Dakota.  She  knew,  also, 
of  course,  that  she  had  answered  and  denied 
each  and  all  of  these  allegations,  and  had  set 
up  and  alleged  her  separation  from  appellee 
and  her  departure  from  the  state  for  his  fault; 
that  she  intended  to  and  did  change  her  resi- 
dence to  South  Dakota,  and  was  then  residing 
there;  that  she  had  also  s>ei  up  in  her  answer 
the  same  grounds  for  the  separation  as  a  de- 
fense to  the  bill  which  she  afterwards  alleged 
in  her  complaint  for  a  divorce  in  South  Da- 
kota. There  were  questions  of  property 
rights  raised  by  the  bill,  which  she  had  alsa 
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-answered.  She  had  also  asked,  and  heen  re- 
fused, temporary  alimony  and  counsel  fees  in 
this  suit.  Yet  it  does  not  api:>ear  from  the  rec- 
ord of  the  proceedings  in  the  South  Dakota 
court  set  up  in  the  cross  bill,  nor  in  any  way. 
that  she  made  any  disclosure  to  that  court  of 
any  of  these  proceedings,  and  it  must  be  pre- 
sumed from  the  record  and  upon  demurrer  to 
tlie  cross  bill  that  she  did  not.  for  it  is  a  well- 
established  rule  of  pleading  that  each  party's 
pleading  is  to  be  taken  most  strongly  against 
himself  and  most  favorably  to  his  adversary. 
People  V.  Order  of  Foresters,  162  Dl.  86;  Oroff 
V.  AulsenJrrandtl  124  111.  51.  Did  good  faith 
require  her  to  make  such  disclosure ?  It  is  well 
settled  that,  as  between  difiFerent  courts  in  the 
same  state  having  concurrent  jurisdiction,  the 
one  first  obtaining  jurisdiction  of  the  cause  will 
retain  it  until  the  matter  is  disposed  of,  and 
that  the  prior  suit  may  be  pleaded  in  abate- 
ment to  the  second  suit.  Oindele  v.  Gorrigan, 
129  III.  582;  Howell  y.  Moores,  127  HI.  67;  Bum 
d  A.  Mfg.  Co.  V.  Caldwell,  136  111.  168;  Mason 
V.  Piggott,  11  III.  85;  1  Enc.  PI.  &  Pr.  760.  It 
is  also  settled  in  this  state,  and  we  think  the 
general  doctrine  is,  and,  in  the  absence  of  any 
proof  as  to  the  law  of  South  Dakota  in  this 
regard,  the  court  will  assume,  that  the  pen- 
dency of  the  prior  suit  in  this  state  could  not 
have  been  pleaded  in  abatement  or  in  bar  to 
the  suit  afterwards  brought  in  South  Dakota. 
MeJilton  v.  Ijore,  18  111.  486,  54  Am.  Dec.  449; 
AUen  V.  Watt,  69  111.  655;  2  Bishop,  Mar.  Div. 
.&  Sep.  §§  188,  565,  1591;  Bank  of  North  Am- 
erica V.  Wheeler,  73  Am.  Dec.  688,  note;  1  Enc. 
PI.  &  Pr.  764.  The  result  would,  therefore, 
appear  to  be  that,  as  a  matter  of  strict  legal 
right,  no  deception  being  practised  upon  the 
court,  and  jurisdiction  assumed,  appellant 
would  have  had  the  right  to  proceed  with  her 
suit  in  South  Dakota,  and  to  make  her  defense 
in  this  case  at  the  same  time.  She  did  not 
commence  the  suit  in  Illinois,  nor  did  she  ask 
for  an  afilrmative  decree  of  divorce  by  way  of 
cross  bill.  She  surely  had  the  right  to  defend 
against  this  suit,  and  to  defend  her  character 
against  the  severe  charges  made  against  her. 
She  had  also  the  clear  right  to  defend  her 
property  rights  attacked  by^  the  bill.  It  was, 
however,  the  jurisdiction  in  which  she  had 
passed  her  married  life  with  appellee,  and 
where  the  alleged  misconduct  of  appellee  set 
up  in  her  answer  by  way  of  recrimination  and 
In  her  complaint  as  grounds  for  divorce  took 
place.  Still  it  cannot  be  said  that  the  South 
Dakota  decree  could  be  denied  validity  on  this 
ground.  At  the  same  time,  and  by  the  same 
legal  principles,  appellee  could  not  have  ap- 
peared and  successfully  pleaded  in  the  South 
Dakota  court  the  pendency  of  the  prior  suit  in 
this  jurisdiction  in  bar  or  in  abatement  of  her 
suit  there,  and  it  could  not  well  be  contended 
that  any  duty  was  imposed  on  him  to  enter  his 
appearance  in  a  foreign  court  to  either  contest 
the  game  issue  which  was  already  pending  in 
the  court  ot  his  own  state,  in  which  both  par- 
ties had  appeared,  or  to  endeavor  to  obtain  a 
stay  of  proceedings  in  such  foreign  suit  until 
the  prior  suit  was  determined.  He  had  not 
been  served  in  South  Dakota,  and  he  was  not 
bound  to  appear  there  at  the  risk  of  suffering 
a  decree,  good  not  only  as  a  dissolution  of  the 
marriage,  but  in  personam  also.  It  has,  how> 
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ever,  been  held  that  in  such  a  case  the  court  in 
the  state  where  the  second  suit  is  brought  may, 
in  its  discretion,  stay  the  proceedings  therein 
pending  until  the  prior  suit  is  determined.  1 
Enc.  PI.  &  Pr.  770,  and  cases  cited  in  notes. 
See  also  23  Am.  &  Eng.  Enc.  Law,  p.  528.  It  is 
also  true  that  in  actions  strictly  in  rem,  where 
one  court  has  obtained  possession  of  the  res 
sought  to  be  reached,  the  process  of  other 
courts  must  pause  until  the  possession  be 
terminated.  Amy  v.  Barkholder,  78  U.  S. 
11  Wall.  186,  20  L.  ed.  101.  While  this  rule  is 
not  strictly  applicable  to  divorce  cases,  yet, 
such  cases,  being  regarded  as  to  some  extent  in 
rem,  an  additional  reason  appears  why  in  such 
cases  the  court  in  which  the  second  suit  is 
brought  would  stay  the  proceedings  unless  the 
rights  of  citizens  of  its  own  jurisdiction  would 
be  therebv  prejudiced.  And  this  would  seem  to 
be  the  only  way  to  avoid  a  serious  conflict  of  ju 
risdiction  in  such  a  case  and  would  evince  such 
a  spirit  of  forbearance  and  respect  for  the  au- 
thority of  the  courts  of  a  sister  state  whose 
jurisdiction  had  first  attached  as  might  well  be 
expected  would  be  shown  by  the  courts  of  the 
several  states  in  the  administration  of  justice 
under  circumstances  of  so  complicated  a  char 
acter. 

But  the  circuit  court  of  South  Dakota  was 
not  afforded  any  opportunity  for  the  exercise  of 
this  discretion.  By  the  concealment  of  appel- 
lant, that  court  had  no  knowledge  that  the  very 
questions  it  was  called  upon  to  try  in  an  ex 
parte  proceeding  were  then  at  issue  and  pend- 
ing in  a  prior  suit  in  the  state  where  both  par- 
ties had  been  domiciled,  and  where  both  had 
appeared.  More  than  this  it  was  denied  the 
knowledge  that  the  very  facts  upon  which  its 
jurisdiction  depended  were  then  at  issue  in 
such  prior  suit.  While  the  question  is  one  not 
free  from  difficulty,  we  are  of  the  opinion  that 
appellant  failed  to  act  in  good  faith  to  the  court 
in  which  her  suit  was  brought  in  South  Da- 
kota; that  she  was  guilty  of  fraud  upon  the 
court  and  upon  the  public  in  obtaining  her  de- 
cree; and  that  it  is  therefore  void.  It  would 
certainly  be  an  anomaly  in  legal  proceedings  if 
a  party  to  a  divorce  suit  pending  here,  and  in 
view  of  all  the  facts  disclosed  by  this  record, 
could,  in  an  ex  parte  proceeding,  commenced 
later  in  time,  obtain  a  decree  in  another  state, 
and  make  use  of  it  to  oust  the  jurisdiction  of 
the  courts  of  this  state,  or  rather,  to  bar  their 
further  proceedings  in  the  cause.  We  do  not 
say  that  such  a  result  might  in  no  case  be 
reached,  for  it  must  be  admitted  that  if,  after 
such  disclosure  to  the  court  of  South  Dakota 
as  we  hold  it  was  the  duty  of  appellant  to  have 
made,  that  court  had  nevertheless  proceeded 
with  the  cause  to  final  decree,  as  it  had  the 
power  to  do  if  she  had  been  a  bona  fide  resi- 
dent there,  it  might  well  be  that  such  final  de- 
cree could  have  been  pleaded  as  a  bar  to  the 
further  maintenance  of  this  suit.  But  that 
point  has  not  been  reached  in  this  case,  and  in 
no  other  of  a  like  character  to  which  our  atten- 
tion has  been  called.  As  said  by  Mr.  Justice 
Dickey  in  Mail  v.  Maxwell,  107  111.  561:  **The 
exercise  of  sound  discretion  by  the  respective 
courts  in  our  complicated  system  of  govern- 
ment, and  the  observance  by  them  of  a  few 
simple  and  just  rules,  have  been  such  that  no 
serious  difficulty  has  heen  encountered  from 
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such  a  cause"  (that  is,  from  a  conflict  of  juris- 
diction). Counsel  cite  and  press  upon  our  at- 
tention the  case  of  Jones  v.  Jones,  108  N.  Y. 
415,  as  a  controlling  one  in  support  of  the  al- 
leged bar  of  the  foreign  decree.  But  in  that 
case  the  husband  appeared  in  the  later  suit 
commenced  by  the  wife  in  Texas,  and  was  de- 
feated in  that  suit  on  the  merits  as  well  as  on 
the  question  of  jurisdiction,  and  the  court  of 
appeals  of  New  Yorli^  rightly  held  that  the 
Texas  decree  was  a  bar  to  the  further  mainte- 
nance of  the  suit  which  the  husband  had  pre 
viously  brought  in  New  York.  We  are  una- 
ble to  see  how  that  case  has  any  important 
bearingon  the  question  here  under  considera- 
tion. The  point  here  is  the  lack  of  good  faith 
of  appellant  to  the  court  in  South  Dakota,  in 
which  she  was  proceeding  for  a  divorce  against 
her  nonresident  husband  upon  constructive 
service  and  without  bis  appearance,  in  conceal- 
ing from  that  court  the  pendency  in  Dlinois  of 
this  prior  suit,  in  which  she  had  appeared  and 
in  which  the  same  facts  were  at  issue. 

In  the  New  York  case  the  husband,  after  he 
had  brought  his  suit  in  New  York,  appeared 
in  the  Texas  court  in  the  suit  there  later 
brought  by  his  wife,  and  litigated  with  her  her 
right  to  a  divorce,  and  wns  defeated.  Had 
Dunham  gone  to  South  Dakota  and  there  con- 
tested with  his  wife  her  right  to  a  divorce  under 
the  laws  of  that  state,  it  is  difficult  to  see  how, 
in  the  absence  of  collusion,  the  question  of  her 
good  faith  to  the  court,  in  the  form  in  which 
it  Is  here  presented,  could  have  arisen  at  all. 
Tvrner  v.  Turner,  44  Ala.  437,  is  a  case  having 
some  similarity  to  the  one  at  bar  in  respect  to 
the  fact  that  there  were  two  suits  pending  in 
different  states  l)etween  the  parties  at  the  same 
time,  and  that  the  decree  rendered  in  the  one 
last  commenced  on  substituted  service  was  set 
up  as  a  bar  to  the  other;  but  the  defense  was 
overruled.  The  court,  among  other  things, 
said :  "The  Indiana  divorce  in  favor  of  the  hus- 
band. Matthew  Turner,  against  his  wife,  the 
complainant,  may  protect  him  on  a  charge  of 
bieamv  should  be  manr  again  in  this  state 
{Tltompmm  v.  State,  28  Ala.  12);  but,  without 
stopping  to  inquire  whether  it  was  obtained  by 
fraud,  and  therefore  is  vicious  on  that  account 
or  not,  it  certainly  cannot  affect  the  rights  of 
the  complainant,  except  her  right  in  the  hus- 
band as  husband.  If  it  is  valid,  it  un marries 
him.  and  sets  him  free  from  his  marital  vows 
to  her.  He  is  no  lonizrer  the  complainant's  hus- 
band." But  the  court  held  that  it  did  not  settle 
her  riebt  to  alimony  nor  to  dower,  nor  to  her 
statutory  right  of  distribution  should  shesurvive 
bim,  nor  to  any  other  pecuniary  claim  against 
him;  that  it  was  the  duty  of  the  state  to  pro- 
tect its  own  citizens  within  its  own  borders, 
and  that  no  oblieation  of  comity  is  paramount 
lo  this  duty.  The  decree  of  divorce  and  for 
alimony  was  affirmed.  In  this  case,  and  in 
StOphen  v.  StUphen,  58  Me.  508,  4  Am.  Bep. 
305,  it  seems  that,  in  order  to  preserve  and  en- 
force the  wife's  propjerty  rights  under  the  local 
statutes,  it  was  considered  that  the  court  had 
the  power  to  grant  the  decree,  and  which  in  the 
latter  case  was  regarded  as  ancillary.  But, 
whether  we  are  correct  or  not  in  holding  the 
South  Dakota  decree  void  for  fraud,  we  can- 
not hold  that  the  decree  of  the  court  below 
should  be  reversed  on  account  of  the  alleged 
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erroneous  ruling  in  sustaining  the  demurrer  to 
the  cross  bill,  for  the  reason  that,  in  view  of 
the  other  issues  which  were  tried  and  found  in 
favor  of  appellee,  such  finding,  if  correct  upon 
the  evidence,  rendered  the  error  a  harmless 
one.  We  have  already  shown  that  the  facts 
and  circumstances  of  appellant's  alleged  re- 
moval to  South  Dakota  were  put  in  issue  by 
the  bill,  answer,  and  replication.  The  admis- 
sion of  the  truth  of  the  allegations  of  the  cross 
bill  did  not  admit  them  as  incontrovertible 
facts  in  the  case,  incapable  of  being  contra- 
dicted on  any  other  issue,  but  only  for  the  pur- 
poses of  the  demurrer  in  obtaining  an  adjudi- 
cation as  to  the  legal  sufficiency  of  the  cross 
bill.  Kankakee  d  S.  R,  Go.  v.  Boran,  181 
III.  288;  1  Beach,  Mod.  Eq.  Pr.  §  228.  And 
had  there  been  no  other  issue  under  which  the 
same  evidence  might  have  been  heard  on  the 
matters  set  up  in  the  cross  bill,  and  the  evi- 
dence had  been  excluded,  then  the  erroneous 
ruling  in  sustaining  the  demurrer,  if  any,  would 
have  been  material.  But  the  court  admitted  in 
evidence  the  record  of  the  Dakota  suit  and  de- 
cree on  the  bearing, — for  another  ];^irpose,  it  is 
true,  but  admitted  it  nevertheless, — and  it  is 
before  us  in  the  certificatefof  evidence;  and  all 
the  facts  and  circumstances  attending  the  sup- 
posed removal  of  appellant  to  and  location  in 
the  state  of  South  Dakota,  and  her  acts  and 
doings  before,  at,  and  after  such  alleged  change 
of  residence  were  before  the  court,  and  are  now 
before  this  court;  and  it  is  perfectly  clear  from 
the  evidence  that  the  sole  purpose  of  appellant 
in  goinir  to  South  Dakota  was  to  obtain  a  di- 
vorce from  appellee  in  the  shortest  possible 
time,  and  with  the  least  possible  trouble  and 
publicity,  and  that  she  had  no  intention  of 
permanently  residing  there.  The  question  of 
the  jurisdiction  of  the  South  Dakota  court  is 
not  concluded  by  its  decree,  but  is  open  to  in- 
quiry here,  and  if  it  appears  that  appellant  was 
not  a  bona  fide  resident  of  that  state,  but  was 
in  fact  and  law  a  citizen  and  resident  of  this 
state,  when  she  commenced  her  suit  there,  then 
the  decree  of  that  court  would  be  void.  2 
Bishop,  Mar.  Div.  &  Sep.  §t5 184.  1545;  Law- 
rence V.  Jarris,  32  111.  804. 

The  courts  are  not  concluded  by  the  find- 
ings in  the  foreign  decree  on  the  question  of 
jurisdiction.  2  Bishop,  Mar.  Div.  &  Sep. 
$184.  It  would  seem,  also,  that,  if  lack  of 
jurisdiction  in  that  court  appears  from  the 
evidence  under  the  issue  made  on  the  bill  and 
answer  in  this  suit,  the  decree  set  up  in  the 
cross  bill  would  be  unavailing  as  a  defense. 
The  only  ground  upon  which  appellant  could 
complain,  as  far  as  we  can  see,  is  that,  if  an 
issue  of  fact  had  been  pined  on  the  cross  bill 
by  answer  and  replication,  she  might  have  in- 
troduced other  evidence  than  was  thought 
necessary  under  her  answer  to  the  original 
bill.  But  when  the  allegations  of  the  bill  and 
answer,  and  the  evidence  under  them,  are 
fully  considered,  it  appears  clear  that  the  same 
facts  were  involved  and  fully  contested  by 
both  parties.  In  an  action  at  law,  an  error  in 
sustaining  a  demurret  to  a  good  plea  becomes 
a  harmless  one  when  the  same  defense  is  per- 
mitted under  another  plea.  Parks  v.  Holmes, 
22  III.  522;  Rochfwd  Ins.  Co,  v.  Ifelson,  65  III. 
415.  Taking  appellee's  own  testimony,  and  that 
given  by  witnesses  called  by  her,  and  without 
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«rin*Hit**r.a'r  'hat  r,<  httr  ^rr^riazj.  tiut  iral 
ttwjr  ai'iHC  asi^**  -i**«i    it»  w*  ir*.  ncrrar.^c  ;f 

w.ir>  prt>r«n  -..-j^r  til  fc^'.oue*!  it  ate.  -li*!  v.«:it 
InAVA  for  '£11*  s»^rpr«^'.f  Trr^'.nnz*  i.Tr.*-. 

f>ar^*v  tLAr.  *&e.  wrii  *Ai«i  Ai-je.  *j:j*a  cx:ci2i.:- 
b^  vlr,.*>*t7.  I:  %pp«ar«  fr -m  ids  tes-Tssiicy 
•<,f  n<*ri*^if  and  A.ij»:i  'ha*  Lter  <xc-'Ki*'j=ii  c*^ 
jre^nj^r  4.V,»*t  :h#t  prGciT«Jiitr%  tor  a  -iiTcrri* 
m^if.xk  ^tjk  had  in  r.rjc.;ea:pik:ioc.  a^i  U.:U 
<»rft   of   ci^tti;   wrovc  ie'.i^rj    to  aivrrej*   in 

r^AiT^rWi  wiin  Aiiyn  aboc:  li-e  zro-.-.i*  of 
lw!rr  ron-f plaint  aortic ^  ber  b'i>b«n«i.  vi^'in  in- 
Toiv*^  ner  *ei'ia*  n?.A':ciw  whn  her  t.ii»oai:*l. 
azkl  w^-ri?  of  *!,<':&  a  rtAr^r^i^T  :har  it  is  itcoc- 
ewv^itilf:  Tt^s  *he  coalrt  m-ike  thTm  known  10 
AjIjd.  ot  rr>nvene  wi'h  him  aboa:  ihem.  apon 
any  /yh^r  hiAs»  b^  co(  being  her  prcfesi'Xi^ 
%n-)rter.  bac  onlj  a  friecdtj  actj.:Aio;ac<:-«,  ^ 
»fc^  cl^imii,  wbo  ofren  acrompani*^  her  as  an 
*^:f.r..  Uixn  tbai  of  an  uriawfui  intimacr  be- 
twi^es  tbem.  >be  empiojed  her  criGCsel  in 
I>4KO<a,  a%  fbe  admits,  before  she  left  tbis 
«ure,  acKl  bad  lai<i  before  ibem  bj  corre^pond- 
ttifjf  ihe  irroTiiKi^  of  her  complaint,  and  hj.d 
been  ailT;.^  br  tbem.  SLe  left  her  daasbier, 
of  the  a^e  of  eig^bt  jesrs.  in  cbarse  of  a  cor^e. 
— the  witDe>ft  ^foe, — at  the  home  sLe  bad  !ef  t, 
aod  wb^re  ber  bosband  contioued  to  reside, 
^oe  leaded  the  home  place,  which  appellee  b:id 
Iber^-Tofore  conveyed  tr.  her.  for  a  period  of  six 
mootb«,  but.  as  appellee  refused  to  surrender 
pfAf^f^^\f>Ti ,  the  lease  proved  ineffeciuaJ.  Slie 
ba/i  DO  other  busioe^  at  Canton  or  Sioux 
FallA.  in  South  Dakota,  whiiber  she  went, 
except  to  obtain  a  decree  of  divorce.  She  had 
DO  relatives  there.  She  bad,  before  the  death 
of  her  flecood  husband,  resided  with  him  in 
>oiitfa  Dakota,  but  in  another  part  of  the  state. 
Sne  testified  that  in  a  conven^ation  with  ber 
busl^nd  abr>ui  obtaiaioe  a  divorce  she  told 
him  that  if  f»he  went  to  Dakota  she  would  get 
it  on  the  least  grounds  possible:  that  while  she 
and  ber  husband  were  coDsultine  about  the 
law  of  Illinois  relating  to  divorce  with  a 
Chicago  lawyer  wbo  bad  acted  as  counsel  for 
both  in  other  matters,  and  after  she  was  ad- 
vised that  she  could  not  obtain  a  divorce  in 
this  state  on  the  grounds  stated  by  her  to  the 
attorney,  she  then  said:  **  'If  I  cannot  get  a 
divorce  on  striking  and  on  different  things 
that  I  have  stated,  I  think  I  had  better  go  to 
Dakota/  He  advised  me  to  go  to  Dakoti^  to 
save  notoriety,  and  I  went."  Mr«.  White,  a 
witness  called  by  appellant,  testified  that  a  few 
davs  lx;fore  appellant  left  for  Dakota  she 
called  on  witness  and  her  sister.  Mrs.  Mitchell, 
10  bid  them  goodbye,  and  appellant  then  said 
she  was  going  to  Dakota  to  get  a  divorce  from 
her  hasband.  True,  when  appellant  testified 
Id  this  ca8e,  some  nine  months  after  she  ob- 
tained the  decree  in  Dakota,  she  was  still  in 
Hioux  FbIIh,  was  keeping  house  there,  whither 
Allyn  had  also  gone — for  business  reasons,  and 
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'£,  Tti  oear  acceLasL  aft  ae  'jesu^tr^.  But  iiv-ie 
zsLzcr-knn^  Zfim*t^rvr,  eaa  t^  t'l-trt.^^  t«>  the 
tM*.'  'lar,  *n#*  nanuiaed  in  IHa  :*^a  jsrii  after 
'Z0t  rr^  .t  'JLJ*  -ra  ii*e  f  :r.  hati  ^Le  no*  doot-  >o. 
'iucne  wi'ijii  ilatiIt  o^t.*  A^rpeanni  -^n  vich 
'_rA.  Tvaert  -ni»i  xt<:  -tv-iry  r»tacn  :o  expect  ice 
vL  ii.-T  zi  in**  I>Lt:ta  «3ii«:ri*e  wcii-d  be  rbal- 
ttn£r*z  fTi^n  *  -sem-iani-e  ot  iLer  ntAvzus  be^n  a 
V-CLi  i«ii*  rvs»ie:t  •:?  :ii-i:  afa:e  wbcn  ber  ruit 
was  b»^xz.z.  Xizy  •.th»»r  circunistances  ic 
*T-j>rfif:i!r,  wiiiiii  ^.asnoc  Oe-  sei  out  Lere. 
Kr»ii:^-en  lae  cicc^-iin  we  tave  reached 
iiiAZ.  irc^-Zjis.:  we?:*  w  >:nth  Dako'a.  not  for 
:h^  p»-rr*:ee  <:(  beccniz-zz  a  boe*  n  te  resi  itnt 
'h^r».  t*i:  ocly  to  ::nni~a  iivorce  from  her 
hiscat-i,  asii"  ro  h-iTe  bec*er  opportunities 
f.irc^jii^-.-j:  'jut  >ccfc?>  of  ALI>b,  ac*!  with  the 
c-cro*:-^  of  rjcumizz  ro  mi*  <«ate  when  >he 
^t'TCji  be  Stl-1  Ij  'I'T^  r.-ec.  Xo  r»iher  condu- 
«:oc  can  r^fii-ly  r»:acc*»«:.  even  from  itie  evi- 
i-core  iiv^a  by  c.«rrseif  arc  her  own  wiine>ses. 
Sioa  beixi^r  cur  view  of  th«:  alleged  error  in 
*'ii'a:c:cjr  :iie  cec::irr?r  to  the  cross  bril,  it 
beci:  m«M  Tn:m;itenl  in  :i:e  d«?ci5i«>n  of  the  case; 
for  :t>r  *ysiTt,  wh^c  it  ren«iereii  the  decree  >et 
up  re  :bir  cross  zC\.  hud  no  jnrisclioiion  over 
app«r  J^n:  and  her  sratus  as  a  marrkd  woman, 
ana  lU  adju«^ic:i;:ca  was  v«  id. 

We  do  nt-«  »2^ore  the  ccn:en:ion  of  counsel 
an«i  the  aurhcnrl^es  they  ere  {O^burn  v.  OM- 
b'trn,  70  Mich  647.  ac'd  others)  that  a  party 
may  have  as  Lis  main  purpuric  m  changing  bis 
re^i«iccce  tne  rbtaining  of  a  divorce,  and  that 
the  mere  fact  that  be  is  rndoenced  in  bb  choice 
by  the  lit*raiiiy  of  the  laws  relating  to  divorce 
of  the  s*ate  to  which  be  removes  will  not  de< 
stroy  the  b*:*na  fide  character  of  his  residence 
in  such  stale,  where  it  appears  that  be  intended 
in  ?ood  faub  to  make  such  residence  perma- 
nent. But  we  do  not  ficd  this  10  be  a  case  of 
that  character,  but  do  find  that  appellant's 
only  motives  in  going  to  Dakota  were  those 
hereinbefore  stateti. 

The  only  question  remaining  to  be  con- 
sidered is  the  sufficiency  of  the  evidence  to 
«upprkrt  the  findinsT?  of  the  decree  that  appel- 
lant committed  adultery  with  Allyn.  as  alleged 
in  the  bill,  and  this  has,  to  some  extent,  been 
noticed  necessarily  in  what  has  already  been 
said.  It  is  not  claimed  that  there  was  any 
collusion  between  appellant  and  appellee,  yet 
we  find  tbeni  in  mutual  consultation  with  an 
attorney  in  Chicago  before  appellant's  depar- 
ture from  the  state,  as  to  whether  or  not  either 
of  them  had  sufficient  grounds  for  divorce: 
but  this  was  before  appellee  bad  any  reason 
to  suspect  his  wife  of  mfidelity,  and' the  con- 
ference seems  to  have  been  invited  by  ber. 
We  think  it  is  apparent  also  that  appellee 
knew  that  his  wife  had  the  intention  of  going 
to  South  Dakota  to  obtain  a  divorce  from  him, 
for.  although  estranged,  they  were  still  living 
in  the  same  house,  but  occupying  separate 
apartments,  and  the  subject  of  their  domestic 
infelicities  were  at  times  the  subject  of  brief 
discussions  between  them.  But  he  was  not 
consulted  as  to  ber  plans,  nor  about  the  prep- 
aration she  bad  made  to  carry  them  out,  nor 
did  be  know  that  Allyn  was  to  accompany 
her:  but  it  is  clear  beyond  controversy  that, 
as  the  gulf  between  her  and  her  husband  wid- 
ened, the  intimacy  between  ber  and  Allyn  in- 
creased, and  continued  to  increase  in  spite  of* 
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appellee's   remonstrances   made   to   both    of 
hem.    We  do  not  understand  counsel  for  ap- 
pellant to  claim  that  a  recriminatory  defense 
was  established,  for,  although  she  charged  him 
with  adultery  in  her  answer,  no  sufficient  proof 
thereof  was  made  or  attempted;  and,  if  the 
evidence  is  sufficient  to  sustain  the  charge  of 
adultery    against    her,    the   decree    must  be 
affirmed.     In  view  of  the  many  questions  pre- 
sented and  the  volume  of  the  evidence,   no 
extended  review  of  the  evidence  will  be  at- 
tempted, but  we  have  carefully  considered  it 
all,  and  we  are  unable  to  reach  any  other  con- 
clusion than  that  to  which  the  trial  court  was 
driven.    Viewing  the  entire  association    be- 
tween appellant  and  Allyn  from  its  commence- 
ment in  a  casual  acauaintanceship  through  its 
growth  and  final  culmination  in  the  strongest 
attachment  when  they  "screed  to  stand  to- 
gether" while  she  was  still  the  wife  of  ap- 
pellee, and  while  she  had  proceeded  so  far, 
even  before  she  went  to  Dakota,  that  she  could 
confide  in  him  the  secrets  of  her  sexual  rela- 
tions with  her  husband,  leads  to  the  conclu- 
sion that  the  many  secret  meetini^s,  which  the 
evidence  fairly  shows,  as  we  think,  took  place 
between  them,  under  circumstances  not  con- 
sistent with  innocence,   were  not  left  unim- 
proved, notwithstanding  their  denials  of  guilt. 
One  or  more  of  these  meetings  is  or  are  ex- 
plained, but,  while  the  explanation  shows  there 
was  no  opportunity  for  illicit  intercourse,  it 
shows  also  the  closest  intimacy,  and  an  utter 
disregard  of  the  only  construction  which,  from 
their  observation  and  experience  in  life  (she 
harinir  already  been  married  thrice  and  he 
twice,  and  each  once  divorced  for  the  fault  of 
someone  else),  they  must  have  known,  would 
he  placed  upon  their  conduct.     We  forbear  to 
comment   upon    the    testimony  of    a    negro 
woman,  serving    at    Mrs.    Mitchell's,    where 
appellant  and  Allyn  met  each  other,  and  of 
the  night  clerk  in  the  hotel  at  Canton,  which, 
if  true,  afforded  direct  proof  of  guilt, — forbear 
because  contradicted  by  both  appellant  and 
Allyn,  and  by  others  also  (who,  however,  were 
not' without  interest  in  their  denials),  and  be- 
canse  of  some  circumstances  appearing  which 
may  have  induced  mistake  or  exaggeration. 
The  testimony  of  the  witness  Gemmill  that, 
bein?  on  the  same  train  with  appellant  and 
Allyn  on  the  trip  to  South  Dakota,  he  saw  her 
resting  her  head  for  a  considerable  time  on 
Allyn's  shoulder,  is  also  denied  bv  both,  and 
inferentially  by  the  conductor  and  brakeman 
of  the  train.     But  she  and  Allyn  had  met 
clandestinely  at  the  train.     The  purpose  of  her 
^iogwas  to  obtain  a  divorce  at  a  place  re- 
mote from  her  own  jurisdiction  and  from  the 
place  of  the  happening  of  the  alleged  grounds 
of  her  separation  from  her  husband  and  the 
residence  of  the  witnesses.    They  both  knew 
that  their  previous  association  had  provoked 
the  remonstrances  of  her  husband.     They  had 
made  previous  preparations  for  the  journey 
without  the  husband's  knowledge.    Although 
goiog  to  permanently  change  her  residence, 
she  had  left  her  daughter  behind.    Although 
each  bad  acquaintances  in  South  Dakota,  and 
he  a  relative,  whom  he  desired  to  visit,  they 
did  Dot  visit  them,  but  went  elsewhere.     On 
their  arrival  they  took  connecting  rooms  at  an 
hotel;  he  being  satisfied,  although  it  was  mid- 
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winter,  that  she  had  a  stove  with  a  fire  in  it 
in  her  room,  while  he  had  none.  Her  name 
was  registered  correctly,  but  at  her  request 
he  registered  under  the  name  of  her  brother, 
and  l£)th  as  from  South  Dakota.  Such  undis- 
puted facts  make  the  occurrence  testified  toby 
Gemmill  entirely  probable,  without  consider- 
ing many  others  of  a  more  pointed  character, 
but  which  are  within  the  region  of  contro- 
versy. Afterwards,  and  before  her  suit  had 
been  begun  in  South  Dakota,  Allyn  loaned  her 
$1,500,  and  later  still  $500  more,  with  which 
to  pay  her  expenses;  and  to  pay  her  the  first- 
mentioned  sum,  and  instead  of  giving  her  the 
money  at  the  bank  of  which  he  was  vice  presi- 
dent, and  where  he  transacted  business,  they 
met  by  appointment  at  an  hotel  in  Chicago, 
where  tbev  dined  together  in  the  evening.  It 
cannot,  of*  course,  be  claimed  these  lasf-mcn- 
tiooed  circumstances  alone  demonstrate  the 
truth  of  the  charge  of  adultery.  They  are 
evidence  of  interest  and  attachment,  but  by  no 
means  necessarilv  of  guilt.  But,  when  the 
whole  of  the  evidence  is  considered,  we  are  of 
the  opinion  the  charge  is  sustaii^d.  It  was 
said  in  Ba9t  v.  Bast,  82  III.  584:  'As  to  the 
testimony  in  all  such  cases,  it  must  generally 
be  circumstantial.  The  fact  of  adultery  is  to 
be  inferred  from,  circumstances  that  naturally 
lead  to  it  by  a  fair  inference  as  a  necessary 
conclusion.  The  direct  fact  of  adultery  can 
seldom  or  ever  be  proved."  And  in  Daily  v. 
Daily,  64  HI.  829:  "There  is  much  testimony 
tending  to  establish  the  truth  of  the  charge; 
but  as  in  all,  or  nearly  all,  such  cases,  there  is 
no  direct  and  positive  evidence  of  the  acts 
charged.  In  such  cases,  the  parties  generally 
use  everv  effort  to  conceal  the  act.  and  courts 
and  juries  are  compelled  to   determine   the 

?[uestion  from  the  behavior  of  the  parties,  and 
rom  a  great  variety  of  circumstances,  either 
of  which,  when  considered  alone,  would  be  in- 
sufficient to  prove  the  charge,  but,  when  con- 
sidered together,  .  .  .  convince  the  mind 
that  the  charge  is  true.  If  direct,  positive 
evidence  should  be  required,  but  few  divorces 
would  be  obtained  on  this  ground."  And  in 
Moller  V.  MoUer,  115  N.  Y.  466:  "The  illicit 
amours  of  faithless  husbands  and  wivesjare 
usually  clandestine,  and  their  wicked  paths 
are  hidden  from  public  observation;  and  hence 
courts  must  not  be  duped,  and  they  must  take 
such  evidence  as  the  nature  of  the  case  per- 
mits, circumstantial,  direct,  or  positive,  and 
bring  to  bear  upon  it  the  experiences  and  ob- 
servations of  life,  and,  thus  weighing  it  with 
prudence  and  care,  give  effect  to  its  just 
preponderance."  Appellant  and  the  core- 
spondent may  be  innocent  of  this  serious 
charge,  as  contended  by  her  able  and  faithful 
counsel,  but  courts  must  decide  questions  of 
fact  from  the  evidence,  and  parties  are  only 
themselves  to  blame  when,  by  their  own  con- 
duct, they  furnish  the  evidence  for  their  own 
condemnation. 

Believing  the  record  to  be  free  from  error, 
or  at  least  from  harmful  error,  the  judgment 
of  the  appellate  court  will  be  affirmed. 
Judgment  affirmed. 

Petition  for  rehearing  denied  October  18, 
1896. 
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City  of  CHICAGO.  Appt, 

V. 

C.  J.  STRATTON  et  al. 

(102  111.  494.) 

A  dele^ration  by  a  municipal  corpora- 
tion of  its  power  to  direct  the  location 
of  livery  stablee*  to  lot  owners,  is  not  effected 
by  an  ordinance  problbltingr  the  location  of  one 
upon  a  street  where  two  thirds  of  the  bulldinflrs 
are  devoted  exclusively  to  residence  purposes,  ex- 
ceptingr  where  a  majority  of  the  lotowners  on 
such  street  consent  in  wridnR  to  the  location  of 
a  livery  stable  there. 

(May  12, 1896.) 

APPEAL  by  plaintiff  from  a  jgdgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  defendants  in  a  proceediog 
brought  to  recover  the  penalty  for  violation  of 
an  ordinance  against  the  maintenance  of  a  liv- 
ery stable.     Reversed. 

Statement  by  Mag^rader,  J. : 

This  suit  was  brought  under  a  section  of  the 
building  ordinance  of  tbe  city  of  Chicago,  and 
is  to  recover  the  penalty  for  A  violation  of  the 
ordinance.  Tbe  section  of  tbe  ordinance  is  as 
follows:  "Sec.  49.  It  shall  not  be  lawful  for 
any  person  to  locate,  build,  construct,  or  keep 
in  any  block  in  wbicb  two  thirds  of  the  build- 
ings are  devoted  to  exclusive  residence  pur- 
poses, a  livery,  boarding,  or  sales  stable,  ^as 
house,  gas  reservoir,  paint,  oil,  or  varnish 
works,  within  200  feet  of  such  residence,  on 
either  side  of  the  street,  unless  tbe  owners  of  a 
majority  of  the  lots  in  such  block  fronting  or 
abutting  on  tbe  street  consent  in  writing  to  the 
location  or  construction  of  such  livery  stable, 
gas  house,  gas  reservoir,  paint,  oil,  or  varnish 
works  therein.  Such  written  consent  of  the 
property  owners  shall  be  filed  with  the  com- 
missioner of  buildings  before  a  permit  be 
granted  for  the  construction  or  keeping  of  such 
livery  stable,  gas  house,  gas  reservoir,  paint, 
oil,  or  varnish  works."  It  is  conceded  bj  the 
appellees  that  they  are  engaged  in  keeping  a 
livery,  boarding,  and  oales  stable  at  Nos.  211 
and  218  Evanston  avenue,  in  the  city  of  Chi- 
cago; that  they  were  so  engaged  on  the  7th 
day  of  June,  1894,  at  said  place;  and  that  they 
did  not  procure  the  consent  of  the  owners  of  a 
majority  of  the  lots  in  such  block  frontinc:  or 
abutting  on  tbe  street  before  the  erection  of 
said  building.  Tbe  building  which  they  were 
occupying  on  the  7th  day  of  June,  1894,  for 
that  purpose,  was  constructed  under  a  build- 
ing permit  to  erect  a  two  story  and  basement 
bnck  carriage  repository  and  stable  in  the  rear, 
which  was  issued  July  28,  1893.  Instead  of 
building  a  stable  in  the  rear,  it  appears  that 
the  horses— some  thirty  or  more— were  kept  in 
the  basement.  The  building  is  back  about  59 
feet  from  the  street,  and  has  a  plank  driveway 
running  from  the  entrance  of  the  stable,  which 
is  about  6  feet  above  the  ground,  down  to 
Evanston  avenue.    Tbe  livery  stable  and  drive- 

KoTB.— As  to  the  delegation  of  municipal  power 
in  respect  to  Uoenses.  see  St.  Louis  v.  Russell  (Mo.) 
20  L.  R.  A.  721,  and  note 
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way  are  so  near  to  a  residence  building  on 
the  adjoining  lot  that  carriages  driving  out 
and  in  shake  the  whole  building.  On  tbe  7th 
day  of  June,  1894,  there  were  thirty-one  build- 
ings in  the  block  in  which  this  livery  stable  is 
located,  twenty-eight  of  which  were  devoted 
to  exclusive  residence  purposes.  No  petition 
has  ever  been  signed  by  a  majority  of  the 
property  owners,  as  required  by  the  ordinance 
governing  the  location  and  keeping  of  livery 
stables  in  tbe  city  of  Chicago.  This  suit 
was  originally  brought  before  a  justice  of  the 
peace,  where  judgment  was  entered  affainst 
the  defendants,  and  was,  by  the  defendants, 
appealed  to  the  circuit  court  of  Cook  county. 
Upon  the  trial  before  the  court,  a  jury  having 
been  waived,  certain  propositions  of  law,  in 
pursuance  of  tbe  statute,  were  offered  on  behalf 
of  the  plaintiff,  presenting  the  question  of  the 
legality  of  the  ordinance  in  question,  which 
the  court  was  requested  to  hold  as  the  law 
governing  the  case,  but  the  court  held  the 
section  of  the  ordinance  to  be  invalid,  and 
entered  a  finding  for  the  defendants.  Motion 
for  a  new  trial  having  been  overruled,  the 
court  entered  judgment  upon  the  finding. 
The  case  was  taken  by  appeal  to  the  appellate 
court,  where  the  judgment  of  the  court  below 
was  affirmed.  The  plaintiff  now  brings  the 
case  to  this  court  by  appeal. 

Tbe  assignment  of  error  chiefly  relied  upon 
is  that  the  court  below  refused  to  hold  as  law 
the  following  propositions  of  law  submitted  on 
behalf  of  tbe  plaintiff,  the  city  of  Chicago: 
•*(2)  The  court  is  requested  to  hold  as  a  propo- 
sition  of  law  that  the  provision  of  §  49  of  the 
building  ordinance  of  tbe  city  of  Chicogo 
passed  March  18,  1893,  wherein  it  is  ordained 
that  it  shall  not  be  lawful  for  any  person  to 
locate.  buUd,  construct,  or  keep  in  any  block 
in  which  two  thirds  of  the  buildings  are  devoted 
to  exclusive  residence  purposes,  a  livery,  board- 
ing, or  sales  stable,  unless  the  owners  of  a 
majority  of  the  lots  in  such  block  fronting  or 
abutting  on  the  street  consent  in  writing  to  the 
location  of  such  livery  stable,  is  not,  under  tbe 
laws  of  the  said  state  of  Illinois,  a  delegation 
of  legislative  power  by  the  common  council  of 
said  city  of  Chicago  to  the  property  owners  of 
such  block.  (3)  The  court  is  requested  to 
bold  as  a  proposition  of  law  that  §  49  of  the 
building  ordinance  of  the  city  of  Chicago 
passed  by  the  common  council  of  said  city  on 
the  13th  day  of  March,  a.  d.  1898,  is  lawful, 
valid,  and  binding  upon  tbe  defendants  In  this 
case,  and  that  under  the  evidence  the  plaintiff 
is  entitled  to  recover.  (4)  If  the  court  finds 
from  the  evidence  that  on  the  6th  day  of  June, 
1894,  the  defendants  were  engaged  in  keeping 
a  livery,  boarding,  and  sales  stable  within  tbe 
limits  of  the  city  of  Chicago,  and  that  the  said 
defendants  have  not  at  any  time  procured  in 
writing  the  consent  of  the  owners  of  a  majoritv 
of  the  lots  in  the  block  in  which  said  livery 
stable  is  located  fronting  or, abutting  on  the 
street  upon  which  the  same  is  located,  in  pur- 
suance of  the  requirements  of  ^  49  of  the 
certain  building  ordinance  of  the  city  of 
Chicago,  passed  by  the  common  council  of 
said  city  on  the  18th  day  of  March,  a.  d. 
1893;  and  if  the  court  further  finds  from  the 
evidence  that  two  thirds  of  the  buildings  in 
the  block  in  which  said  livery  stable  is  located 
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arc  devoted  to  exclusive  residence  purposes, — 
then  the  court  is  requested  to  hold  as  a  propo- 
sition of  law  that  the  defendants  have  been 
guilty  of  a  violation  of  said  g  49  of  said  ordi- 
nance, and  the  plaintiff  is  entitled  to  recover  in 
this  suit  the  penalty  provided  in  said  ordinance 
for  the  violation  thereof." 

Messrs.  Farson  A  Oreenfleld,  for  appel- 
lant: 

Cities  and  villages  are  expressly  authorized 
to  direct  the  location  of  livery  stables. 

3  Starr  &  C.  Stat.  191,  t  82. 

An  express  power  granted  by  the  le^slature 
to  a  municipal  corporation  carries  with  it  every- 
thing necessary  to  make  it  efficient. 

HtisUmY.  CiarAr,  112  III.  349;  PeopU,  Hardy, 
V.  Young  America  Drainage  Comrs,  IHst.  No, 
/.  143  111.  421:  Re  Biekerstaff,  70  Cal.  35;  Al- 
com  V.  Hamer,  38  Miss.  753. 

Statutes  of  this  state  and  ordinances  of  a 
similar  character  have  been  recognized  by  the 
courts,  and  held  to  be  good  in  the  following 
cases r 

^Seyers  v.  Tkiker,  120  III.  567,  60  Am.  Rep. 
580;  People,  Morrison,  v.  Gregier,  188  111.  401; 
Griswold  v.  Brega,  57  111.  App.  554. 

The  same  principle  has  been  upheld  in  other 
states. 

Boyd  V.  Bryant,  85  Ark.  70,  37  Am.  Rep.  6; 
State  V.  Cooke,  24  Minn.  247,  81  Am.  Rep.  344: 
Lonsdale  County  v.  Cumberland  License  Comrs. 

18  R.  I.  5. 

The  ordinance  is  not  a  delegation  of  legisla- 
tive power  to  property  owners,  but  provides 
for  a  contingency  upon  the  happening  of  which 
the  ordinance  will  be  inoperative  in  certain 
localities. 

People,  Caldwell,  v.  Reynolds,  10  111.  1;  Peo- 
ple, Wilson,  V.  Salomon,  61  111.  37;  Oroeseh  v. 
f^te,  42  Ind.  547;  Ovild  v.  Chicago,  82  111. 
472;  P^!&ple,  GrinneU,  v.  Hoffman,  116  HI.  594, 
56  Am.  Rep.  798:  BnU  v.  Read,  13  Gratt.  78; 
Alcorn  v.  Hamer,  88  Miss.  652;  The  Aurora 
V.  United  States,  11  U.  S.  7  Cranch.  382,  3  L. 
cd.  878;  Dunn  v.  Wilcox  County,  85  Ala.  144; 
Re  Flaherty,  105  Cal.  558,  27  L.  R.  A  529; 
fjock^s  Appeal,  72  Pa.  494,  13  Am.  Rep.  716; 
Fea  V.  State,  42  Md.  71;  Anderson  v.  Com.  13 
Bush,  485;  State  v.  Parker,  26  Vt.  357. 

The  decisions  on  local  option  are  also  appli- 
cable to  this  case. 

Bancroft  v.  Dtimas,  21  Vt.  456;  Clark  v. 
Pratt  (Miss.)  11  So.  631 ;  StaU,  Noonan,  v.  Hud- 
son County  Chosen  Freeholders,  62  N.  J.  L.  398; 
State,  Paul,  v.  Gloucester  County  Circuit  Ct. 
Judge,  50  N.  J.  L.  585,  1  L.  R.  A.  86;  State, 
f>andfoTd,  v.  Morris  County  Common  Pleas  Ct. 
36  N.  J.  L.  74;  Com.  v.  WeUer,  14  Bush,  218, 
29  Am.  Rep.  407;  States,  Wileox,  42  Conn.  364, 

19  Am.  Rep.  536;  Sehulherr  v.  Bordeaux,  64 
Miss.  71;  Be  Hooker,  30  Fed.  Rep.  51. 

If  the  council  exceed  the  power  granted  by 
the  legislature,  in  passinir  an  ordinance,  that 
part  within  the  power  will  be  held  good  and 
the  balance  of  the  ordinance  ultra  vires. 

Kettering  v.  Jacksonville,  50  111.  39;  Har 
baugh  V.  Monmouth,  74  111.  367;  Greenfield  v. 
Mook,  12  111.  App.  281. 

Mr.  Samuel  J.  Howe,  for  appellees: 

An  of  the  powers  of  a  corporation  are  de- 
rived from  the  law  and  its  charter,  and  no  or- 
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dinance  or  by-law  of  a  corporation  can  enlarge, 
diminish,  or  vary  its  powers. 

1  Dill.  Mun.  Corp.  4th  ed.  §  317;  Thompson 
V.  Roe,  Carroll,  63  U.  S.  22  fiow.  422,  16  L. 
ed.  387;  Andrews  v.  Union  Mut.  F.  Ins.  Co.  37 
Me.  256. 

'  The  powers  vested  in  municipal  corporations 
must,  as  far  as  practical,  be  exercised  by  or- 
dinances  general  in  their  nature  and  impartial 
in  their  operations. 

Chicago  v.  Rumpff,  45  111.  90,  92  Am.  Dec. 
196;  Zanone  v.  Mound  City,  103  111.  552. 

Ordinances  or  bylaws  must  be  reasonable, 
consonant  with  the  general  powers  and  pur- 
poses of  a  corporatibn,  and  not  inconsistent 
with  the  laws  or  policy  of  the  slate. 

Tugman  v.  Chicago,  78  111.  405;  Clinton  v. 
Phillips,  58  III.  102,  11  Am.  Rep.  52;  Trustees 
of  Schools  V.  People,  Van  Allen,  87  111.  303,  2^ 
Am.  Hep.  55;  Rulison  v.  Post,  79  III.  567; 
Tick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L.  ed. 
220;  Re  Tie  Loy,  26  Fed.  Rep.  611;  Lake  View 
V.  Tate,  130  111.  262,  6  L.  R.  A.  268. 

A  municipal  corporation  possesses  and  can 
exercise  the  following  powers,  and  no  others: 
First,  those  granted  in  express  words;  second, 
those  necessarily  or  fairly  implied  in  or  inci- 
dent to  the  powers  expressly  granted;  third, 
those  essential  to  the  declared  ohjects  and  pur- 
poses of  the  corporation,  not  simply  conven- 
ient, but  indispensable. 

Dill.  Mun,  Corp.  4th  ed.  §  89;  Cook  County 
V.  .ycCrea,  93  111.  236. 

I\iblic  powers  and  trusts  are  incapable  of 
delegation. 

Dill-  Mun.  Corp.  4th  ed.  §  96,  and  cases 
cited  in  note  4;  Cooley,  Const.  Lim.  5th  ed. 
249;  Hickey  v.  Chicago  A  W.  L  R.  Co.  6  111. 
App.  172;  Bibel  v.  PeoTOe,  67  III.  172;  East  St. 
Louis  V.  Wehrung,  50  111.  28;  Re  Quong  Woo, 
13  Fed.  Rep.  229;  Ex  pirte  Sing  Lee,  96  Cal. 
354,  24  L.  R.  A.  195;  St.  Louis  v.  Russell,  116 
Mo.  248.  20  L.  R.  A.  721. 

The  city,  having  granted  a  permit  to  erect 
the  building  and  also  a  license  to  carry  on  the 
business,  is  estopped  from  taking  any  action 
which  would  interfere  with  the  lawful  con- 
duct of  the  business. 

Martel  v.  East  St.  Louis,  94  111.  67;  Chicago 
V.  Sexton,  115  111.  230. 

On  petition  for  rehearing. 

The  ordinance  is  not  general  in  its  nature 
and  impartial  in  its  operation,  and  it  discrim- 
inates against  citizens  equally  reputable  and 
entitled  to  consideration  and  to  the  protection 
of  the  law. 

A  block  may  be  used  exclusively  for  resi- 
dence purposes,  and  still  a  livery  stable  may 
be  erected  and  operated  by  one  who  owns  a 
majority  of  the  frontage  of  the  block.  So  a 
man*s  nationality,  his  religion,  his  color,  his 
willingness  to  pay  for  the  necessary  consents, 
or  his  lack  of  means,  might  all  be  potent  fac- 
tors in  determining  his  ability  to  procure  the 
requisite  consents. 

The  requisite  consents  may  be  procured  of 
owners  of  lots  farthest  from  the  barn,  and  a 
permit  thereby  be  obtained,  even  though  the 
owners  most  affected  by  the  location  of  the 
bam  in  their  midst  were  all  opposed  to  it. 

Ordinances  open  to  the  objections  here  sug- 
gested have  been  held  bad. 
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Chicago  v.  Rumpff,  45  III.  97,  »2  Am.  Dec. 
196;  Zanone  v.  M(mnd  City,  103  111.  552;  State 
V.  Garibaldi,  44  La.  Ann.  810;  Trenton  v. 
Clayton,  50  Mo.  App.  585;  Qulf,  C.  &  S.  F,  R, 
Co.  V.  Riordan,  85  Tex.  511;  MeCroweU  v. 
BristM,  89  Va.  652,  20  L.  R.  A.  653;  Coffin  v. 
Nantucket,  5  Cush.  269;  East  St.  Louis  y.  WeJi- 
rvhg,  50  111.  28;  &.  UuisY,  RusseU,  116  Mo. 
248,  20  L.  R.  A.  721. 

The  powers  of  a  city  council  are  those  ex- 
pressly conferred  upon  it  by  its  charter,  and 
such  other  powers  as  are  necessary  or  essential 
or  fairly  ioaplied  in  or  incident  to  the  powers 
expressly  granted. 

Dill.  Slun.  Corp.  4th  ed.  §  89;  Cook  County 
V.  AfcCrea,  93  III.  236. 

The  right  to  repeal  a  law  is  as  much  legisla- 
tive authority  as  the  power  to  enact  the  law  in 
the  first  place.  Hence  no  argument  is  required 
to  show  that  the  one  is  as  incapable  of  delega- 
tion as  the  other. 

Alcorn  v.  Earner,  38  Miss.  750. 

Magpruder,  J.,  delivered  the  opinion  of 
the  court: 

The  82d  paragraph  of  §  1  of  article  5  of  the 
city  and  village  act,  which  has  been  adopted 
by  the  city  of  Chicafiro,  provides  that  the  city 
council  in  cities  shall  have  the  power  "to 
direct  the  location  and  regulate  the  use  and  con- 
struction of  .  .  .  livery  stables  .  .  .  within 
the  limits  of  the  city."    3  Starr  &C.  Anno.  Stat. 

g.  191.  The  power  to  make  laws,  which  the 
onstitution  confers  upon  the  legislature,  can- 
not be  delegated  by  the  legislature  to  any  other 
body  or  authority.  The  constitutional  maxim 
which  prohibits  such  delegation  of  legislative 
pjower  is  not  violated  when  municipal  corpora- 
tions are  vested  with  certain  powers  of  Itgisla 
tion.  iu  view  of  the  recognized  propriety  of 
conferring  upon  such  municipal  organizations 
the  right  to  make  local  regulations,  of  the  need 
of  which  I  hey  are  supposed  to  be  better  judges 
than  the  legislature  of  the  stale.  But  such 
powers  as  are  conferred  upon  municipal  corpo- 
rations must  be  executed  by  the  municipality, 
and,  60  far  as  they  are  legislative,  cannot  be 
delegated  to  any  subordinate  or  to  any  other 
authority. 'Thesamerestriciion  which  rests  upon 
the  legislature  as  to  the  legislative  functions  con- 
ferred upon  it  by  the  Constitution  rests  upon  a 
municipal  corporation  as  to  the  powers  granted 
to  it  by  the  legislature.  Cooley,  Const.  Lim.  6th 
ed.  pp.  137,  138,  248,  249,  Accordingly,  "the 
principle  is  a  plain  one,  that  the  public  powers 
or  trusts  devolved  by  law  or  charter  upon  the 
council  or  governing  body,  to  be  exercised  by 
it  when  and  iu  such  manner  as  it  shall  judge 
best,  cannot  be  delegated  to  others."  1  Dill. 
Mun.  Corp.  4th  ed.  ^  96.  The  question,  then, 
in  the  present  case,  is  whether  the  power  to 
direct  the  location  of  liver}''  stables  and  regu- 
late their  use  and  construction,  which  has  been 
conferred  upon  the  common  council  of  the 
citv  of  Chicago  by  the  city  and  village  act,  is 
delegated  by  ^  49  of  the  building  ordinance  to 
the  owners  of  a  majority  of  the  lots  in  the 
blocks  therein  specified.  That  section  pro- 
vides that  "it  shall  not  be  lawful  for  any  per- 
son to  locate,  build,  construct,  or  keep  in  any 
block  in  which  two  thirds  of  the  buildings 
are  devoted  to  exclusive  residence  purposes,  a 
ivery,  boarding,  or  sales  stable  .  .  .  within 
L  R.  A. 


200  feet  of  such  residence,  on  either  aide  of  the 
street,  unless  the  owners  of  a  majority  of  the 
lota  in  such  block  fronting  or  abutting  on 
the  street  consent  in  writing  to  the  location  or 
construction  of  such  livery  stable."  It  is  to  be 
noticed  that  the  ordinance  does  not  prohibit 
the  location  or  construction  or  keeping  of 
livery  stables  in  blocks  which  are  vacant,  or 
where  the  buildings  are  devoted  to  business 
purposes,  or  where  less  than  two  thirds  of 
the  buildings  are  devoted  to  exclusive  resi- 
dence purposes.  It  forbids  the  location  of 
such  stables  in  blocks  where  two  thirds  of  the 
buildings  are  devoted  to  exclusive  residence 
purposes,  but  provides  that  they  mav  be  located 
even  In  such  blocks  if  the  owners  of  a  majority 
of  the  lots  therein  consent  thereto  in  writing. 
There  is  a  general  prohibition  against  the 
location  of  livery  stables  in  blocks  where  two 
thirds  of  the  buildings  are  devoted  to  exclu- 
sive residence  purposes,  and  then  an  excep- 
tion to  the  prohibition  is  created  io  favor  of 
blocks  of  the  class  designated  where  a  ma- 
jority of  the  lotowners  consent  in  writing  to 
the  location  of  a  livery  stable  there.  We  are 
unable  to  see  how  this  exception  amounts  to 
a  delegation  by  the  common  council  of  its 
power  to  direct  the  location  of  livery  stables, 
to  such  lotowners.  While  it  may  be  true  that 
a  livery  stable  in  a  city  or  town  is  not  per  se  a 
nuisance,  "yet  it  becomes  so  if  so  kept  or 
used  as  to  destroy  the  comfort  of  owners  and 
occupants  of  adjacent  premises,  and  so  as  to 
impair  the  value  of  their  property."  18  Am. 
&  Eng.  £nc.  Law,  p.  935.  A  livery  stable  in 
close  proximity  to  an  existing  residence  may 
be  injurious  to  the  comfort  and  even  health 
of  the  occupants  by  the  permeation  of  dele- 
terious gases,  and  by  the  near  deposit  of  offal 
removed  therefrom.  Shiras  v.  Olinger,  50 
Iowa,  571.  32  Am.  Rep.  138,  and  note.  As 
cities  are  constructed,  the  division  of  the 
territory  is  into  blocks  bounded  by  streets. 
The  persons  who  will  be  injuriously  affected 
by  a  livery  stable  so  kept  as  to  be  a'  nuisance 
are  those' whose  residences  are  in  the  same 
block  where  the  stable  is  located.  The  pro- 
hibition against  the  location  of  a  stable 
in  a  residence  block  is  for  the  Ijenefit  of 
those  who  reside  there.  If  those  for  whose 
benefit  the  prohibition  is  created  make  no  ob- 
jection to  the  location  of  such  a  stable  in 
their  midst,  an  enforcement  of  the  prohibition 
as  to  that  block  would  seem  to  be  unneces- 
sary. By  §  49  the  lotowners  are  not  clothed 
with  the  power  to  locate  livery  stables,  but  are 
merely  given  the  privilege  of  consenting  that 
an  existing  ordinance  against  the  location  of 
a  livery  stable  in  such  a  block  as  theirs  may 
not  be  enforced  as  against  their  block.  They 
are  simply  allowed  to  waive  the  right  to  Insist 
upon  the  enforcement  of  a  legal  prohibition 
which  was  adopted  for  their  benefit  and  com- 
fort. It  is  competent  for  the  legislature  to 
pass  a  law  the  ultimate  operation  of  which 
may,  by  its  own  terms,  be  made  to  depend 
upon  a  c<mttngenc>.  People,  Orinndl,  v. 
Hoffman,  116  in.  587,  56  Am.  Rep.  793,  and 
cases  cited.  As  was  said  by  the  supreme  court 
of  Pennsylvania  in  Locke's  Appeal,  72  Pa.  491. 
13  Am.  Rep.  716:  **  The  true  distinction  ...  is 
this:  The  legislature  cannot  delegate  its  power 
to  make  a  law ;  but  it  can  make  a  law  to  delegate 
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a  power  to  determiDe  some  fact  or  state  of 
things  upon  which  the  law  inakes»*or  iDtends 
to  make,  its  own  action  depend."  In  the  case 
at  bar  the  ordinance  provides  for  a  contin- 
gency, to  wit,  the  consent  of  a  majority  of 
the  lot  owners  in  the  block,  upon  the  happening 
of  which  the  ordinance  will  be  inoperative  in 
certain  localities.  The  operation  of  the  ordi- 
nance is  made  to  depend  upon  the  fact  of  the 
•consent  of  a  majority  of  the  lotowners,  but 
the  ordinance  is  complete  in  itself  as  passed. 
What  are  known  as  "local  option  laws"  de- 
pend for  their  adoption  or  enforcement  upon 
the  voles  of  some  portion  of  the  people,  and 
yet  are  not  regarded  as  delegations  of  legislative 
power.  18  Am.  &  Eng.  Enc.  Law,p.  991.  Dele 
gation  of  power  to  make  the  law  is  forbidden, 
as  necessarily  involving  a  discretion  as  to  what 
the  law  shall  be;  but  there  can  be  no  valid 
objection  to  a  law  which  confers  an  authority 
or  discretion  as  to  its  execution/to  be  exer- 
cised under  and  in  pursuance  of  the  law  it- 
self. Cincinnati,  W.  d  Z,  R.  Go,  v.  Clinton 
County  ComrB,  1  Ohio  St.  77.  Here  the  pro- 
vision in  reference  to  the  consent  of  the  lot- 
owners  affects  the  execution  of  the  ordinance, 
rather  than  its  enactment.  People,  Wilson,  v. 
Salomon,  51  III.  37;  Bull  v.  Read,  13  Gratt.  78; 
The  Aurora  v.  United  States,  11  U.  8.  7 
Crancb,  382,  8  L.  ed.  378;  Aleom  v.  Bamer,  38 
Miss.  652.  The  ordinance  in  question  does 
not  delegate  to  a  majority  of  the  lotowners 
the  right  to  pass  or  even  approve  of  it.  On 
the  contrary,  their  consent  is  in  the  nature  of 
a  condition"  subsequent  which  may  defeat  the 
operation  of  the  prohibition  against  the  loca- 
tion of  a  liverv  stable  in  a  block  where  two 
thirds  of  the  buildings  are  devoted  to  exclu- 
sive residence  purposes,  but  which  was  never 
intended  to  confer  upon  the  ordinance  validity 
as  an  expression  of  the  legislative  will.  Al- 
corn V.  Hnmer,  supra.  The  express  grant  of 
the  power  to  direct  the  location  of  livery  sta- 
bles, as  made  by  the  legislature  to  the  municipal 
corporation,  carries  v?ith  it  all  necessary  and 
proper  means  to  make  the  power  effectual. 
Eu9ton  V.  Clark,  112  111.  344.  In  other  words, 
a  grant  of  legislative  power  to  do  a  certain 
thing  carries  with  it  the  power  to  use  all  neces- 
sary and  proper  means  to  accomplish  the  end; 
and  the  legislature  may  authorize  others  to 
do  things  which  it  might  properly,  but  cannot 
conveniently  or  advantageously,  do  itself.  Chi- 
cago, B.  dt  Q.  R.  Co.  V.  Jones,  149  111.  361,  24 
L.  R.  A.  141,  4  Inters.  Com.  Rep.  688.  In 
determining  the  question  of  the  location  of  a 
livery  stable  the  common  council  may  properly 
consult  the  wishes  and  ascertain  the  needs  of 
the  residents  of  the  block  where  the  stable  is 
to  be  kept,  and  to  that  end  make  their  written 
consent  the  basis  of  the  action  of  the  commis- 
sioner of  buildinsrs  in  issuing  the  permit.  In 
matters  of  purely  local  concern  the  parties 
immediately  interested  may  fairly  be  supposed 
to  be  more  competent  to  judge  of  their  needs 
than  any  central  authority.  Cooley,  Const 
Lim.  6th  ed.  p.  188.  In  Beyers  v.  Baker,  120 
111.  567, 60  Am.  Rep.  580.  there  was  involved 
the  question  of  the  validity  of  a  section 
of  the  Criminal  Code,  which  provides  that 
"  whoever,  during  the  time  of  holding 
any  camp  or  field  meeting  for  religious  pur- 
pones,  and  within  one  mile  of  the  place  of 
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holding  such  meeting.hawks  or  peddles  goods, 
wares,  or  merchandise,  or,  without  the  permis- 
sion of  the  authorities  having  charge  of  such 
meeting,  establishes  any  tent,  booth,  or  other 
place  for  vending  provisions  or  refreshments, 
or  sells  or  gives  away,  or  offers  to  sell  or  give 
away,  any  spirituous  liquor,  wine,  cider,  or 
beer,  or  practises  or  engages  in  gaming  or 
horse  racing,  or  exhibits  or  offers  to  exhibit 
any  show  or  play,  shall  be  fined,"  etc.  111. 
Rev.  Stat.  chap.  88,  §  59.  In  that  case  we 
held  that  "the  rule  which  would  control  an 
ordinance  would  also  apply  to  an  act  of  the 
legislature,"  and  that  the  statute  did  "not  con- 
fer the  power  to  license  on  the  authorities  in 
charge  of  the  meeting,"  and  we  there  said: 
"The  fact  that  the  act  confers  on  the  authori- 
ties the  right  to  consent,  or  refuse  consent,  can- 
not be  held  to  authorize  such  authorities  to 
license.  The  right  to  consent,  or  refuse  con- 
sent, is  one  thing,  while  the  right  or  power  to 
license  a  person  to  conduct  a  certain  business 
at  a  certain  place  is  quite  a  different  thing. 
Had  the  legislature  intended  to  authorize  the 
authorities  to  license,  language  expressing  that 
intention  in  plain  words  would  no  doubt  have 
been  used.  But,  however  this  may  be,  we 
see  nothing  in  the  language  of  tbe  act  which 
can  be  construed  as  authorizing  the  authori- 
ties to  license."  Where  an  annexation  act  of 
the  legislature  provided  that  when  territory 
was  annexed  to  a  city  under  the  provisions  of 
that  act,  and,  prior  to  such  annexation,  there 
were  in  force  ordinances  providing  that  li- 
censes to  keep  dram  shops shoiild  not  be  issued 
except  upon  petition  of  a  majority  of  the  voters 
residing  within  a  certain  distance  of  the  loca- 
tion of  such  proposed  dram  shop,  it  was  held 
that  such  ordinance  still  remained  in  force  af- 
ter the  annexation,  and  that  it  was  not  un- 
reasonable. People,  Morrison,  v.  Cregier,  188 
111.  401. 

The  case  of  St.  Louis  v.  Rvssell,  116  Mo. 
248,  20  L.  R.  A.  721,  is  relied  upon  as  an- 
nouncing a  different  view  of  the  present 
question  from  that  which  is  here  expressed, 
but  the  ordinance  condemned  in  that  case 
provided  that  no  livery  stable  should  "  be  lo- 
cated on  any  block  of  ground  in  St.  Louis 
without  the  written  consent  of  the  owners  of 
one  half  the  ground  of  said  block."  It  will 
be  noticed  that  in  tbe  Missouri  case  the  ordi- 
nance requiring  the  consent  of  adjacent 
property  owners  related  to  the  entire  city. 
Unaer  the  operation  of  such  an  ordinance 
livery  stables  might  be  totally  suppressed 
and  prohibited  everywhere  within  the  mu- 
nicipal limits.  The  ordinance,  however,  in 
the  case  at  bar  is  not  thus  unreasonable,  as 
it  relates  only  to  certain  residence  districts, 
which  are  clearly  defined.  Within  such  speci- 
fied residence  districts,  the  city  council  un- 
doubtedlv  has  the  power  to  prohibit  or  forbid 
the  location  of  livery  stables,  and,  having  the 
power  of  total  prohibition  within  those  dis- 
tricts, it  may  impose  such  conditions  and  re- 
strictions in  relation  to  their  limited  area  as  it 
may  see  fit.  For  the  reasons  stated,  we  are  of 
the  opinion  that  the  ordinance  here  in  ques- 
tion is  not  void  as  being  a  delegation  of  legis- 
lative power,  and  that  the  circuit  court  erred 
in  not  holding  as  law  the  propositions  sub- 
mitted to  it  as  the  same  are  set  forth  in  the 
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statement  preceding  this  opinion.  Accord- 
ingly tbe}]'udgments  of  the  appellate  and  cir- 
cuit courts  are  reversed,  and  the  cause  is  re- 
manded to  the  circuit  court   for  further  pro- 


ceedings in  accordance  with- the  views  herein 


Reversed  and  remanded. 
Petition  for  rehearing  denied. 


OREGON  SUPREME  COURT. 


BAKER  CITY,  Respt., 
S.  F.  MURPHY  et  al.,  Appts. 


L 


.Or.. 


.) 


1.  Holdings  over  pending^  the  election 
of  a  succeasor  is  as  much  a  part  of  the  term  of 
office  as  that  which  precedes  it,  where  a  per- 
son lawfully  continues  in  office  by  virtue  of  his 
oriffioal  election  and  qualitication,  after  the  ex- 
piration of  the  statutory  period  but  before  his 
successor  is  elected  and  qualified. 

8.  The  deiklcation  of  an  officer  while 
holding  over  pending  the  election  or  appoint- 
ment of  his  successor  and  after  the  'end  of  the 
year  for  which  he  was  elected,  under  a  city  char- 
ter providlnR  that  he  shall  hold  his  office  until  his 
successor  is  elected  and  qualified,  makes  his  sure- 
ties liable  upon  his  official  bond. 

8«  Failure  to  allege  that  an  officer  was 
not  elected  his  own  successor,  in  a  com- 
plaint for  defalcation  after  the  expiration  of  the 
period  for  which  he  was  elected,  is  not  fatal 


NOTiL— Extension  of  liabiUty  on  official  hand  whUe 
officer  is  lidding  over  after  expiration  of  reoular 
term. 

If  the  bond  is  for  a  definite  time,  with  no  provision 
as  to  liability  until  a  successor  is  appointed,  the 
liability  on  the  bond  will  oease  with  the  expiration 
of  that  time.  So,  if  the  office  is  for  a  definite  time 
with  no  provision  as  to  holdingr  until  a  successor  is 
appointed,  and  the  bond  is  for  the  term  of  the  of- 
fice, the  liability  will  cease  with  the  expiration  of 
the  office.  When  there  is  a  provision  for  holding 
until  a  successor  is  appointed,  the  authorities  are 
divided  into  two  principal  classes.  One  class  holds 
that  the  liability  will  continue  after  the  expiration 
of  the  term  only  until  with  due  diliflrence  the  suc- 
cessor could  be  appointed  and  qualified.  The  other 
class  holds  that  the  liability  extends  until  a  success- 
or is  appointed  and  qualified,  however  remote  that 
event  may  be. 

Merely  holding  beyond  term. 

Without  citation  of  the  authorities  here  it  may  be 
stated  that  the  (reneral  rule  is  that  the  liability  of 
the  sureties  will  not  be  extended  beyond  the  term 
for  which  they  undertook  to  be  responsible  for 
their  principal.  And  the  question  raised  by  such 
cases  as  Bakeb  City  v.  Murpht  Is,  how  far  an  ex- 
ception may  be  made  to  that  rule  where  there  is  a 
necessary  holding  over  for  a  short  period  for  the 
good  of  the  public  or  other  cause. 

In  the  leading  case  of  Lord  Arlington  v.  Mer- 
rlcke,  2  Wms.  Saund.  403,  where  the  bond  was  for 
the  conduct  of  a  deputy  postmaster  who  whs  np- 
pointed  for  a  term  of  six  months,  and  the  breach 
occurred  more  than  two  years  afterwards,  the 
court  adopted  the  argument  that  the  officer  cannot 
act  for  any  longer  term  than  the  six  months  with- 
out a  new  appointment  and  a  new  deputation:  and 
a  note  to  the  case  states  that  there  had  been  a  new 
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when  first  asserted  on  appeal,  where  it  was  al- 
leged that  his  term  expired  on  a  certain  day,  but 
that  he  contested  the  election  held  on  that  day 
and  refused  to  surrender  the  office  for  a  certain 
time,  during  which  he  was  tide  facto  officer. 

(November  i,  1895.) 

APPEAX  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Baker  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
force defendants'  liability  on  the  bond  of  the 
city  treasurer,  for  money  alleged  to  have  been 
misappropriated  by  him.     Affirmed. 

Statement  by  Wolverton,  J.  -. 

This  is  an  action  to  recover  upon  the  official 
bond  of  the  defendant  S.  F.  Murphy  as  treas- 
urer of  Baker  City.  The  defendants  Parker 
and  Rust  are  sureties  upon  the  bond.  Murphy 
was  duly  elected  treasurer  at  the  regular  an- 
nual election  of  the  city  November  7,  1892; 
and,  having  filed  his  oath  of  office,  he  executed 
and  filed  the  bond  in  question  on  the  25th  day 


appointment  and  new  sureties  taken  which  had  be 
come  insolvent,  wherefore  the  action  was  brought 
on  the  old  bond. 

Where  a  collector  of  taxes  who  held  an  annual 
office  gave  bond  to  account  for  all  and  every  sum  of 
money  which  he  should  or  might  from  time  to  i  Ime 
receive  from  the  inhabitants  of  C  on  account  of 
any  taxes  then  imposed,  or  which  should  or  might 
thereafter  be  imposed  on  them  by  any  act  of  Par- 
liament, and  he  oontmued  in  office  after  the  ex- 
priration  of  the  year,  but  by  what  authority  does 
not  appear,  the  court  held  that  the  bond  was  for 
the  year  only,  the  office  being  an  annual  one,  and 
that  the  sureties  were  not  liable  for  defaults  after 
the  expiration  of  the  year.  Hassell  v.  Long,  2 
Maule  &  8.  968. 

The  sureties  are  not  liable  for  money  placed  by 
the  government  in  the  hands  of  their  principal 
after  the  legal  termination  of  his  office.  United 
States  V.  Nicholl,  25  U.  8. 12  Wheat.  606.  6  L.  ed.  709. 

If  a  sheriff  who  is  elected  for  one  year  holds 
over  for  a  second  without  a  reappointment,  the 
sureties  on  his  bond  will  not  be  liable  during  the 
second  year.    Ck>m.  v.  Fairfax,  4  Hen.  &  M.  208. 

If  the  office  is  an  annual  one  the  sureties  will  not 
be  liable  for  acts  done  while  the  officer  is  cun> 
tinned  in  office  without  reappointment.  Tyler  v. 
Nelson,  14  Gratt,  214;  Munford  v.  Rice,  6  Munf.  81. 

Kf  a  bond  is  given  to  secure  the  conduct  of  a 
deputy  sheriff  who  has  been  appointed  for  six 
months,  the  sureties  will  not  be  liable  for  his  acts 
while  he  is  permitted  to  act  as  deputy  sheriff  after 
the  expiration  of  the  six  months.  Williams  v.  Mil- 
ler,  Kirby  (Ck)nn.)  192. 

In  the  above  cases  the  general  rule  is  applied,  as  - 
it  would  seem  correctly,  to  the  mere  holding  over 
of  the  officer.    For  if  the  appointing  power  con- 
tinues the  appointee  in  office  after  the  expiration 
of  his  term  without  requiring  a  new  bond  it  would 
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of  Aprii,  1893,  the  condition  of  which  is  that 
the  said  S.  F.  Murphy  ''shall  honestly  and 
faithfully  discbarge  his  duties  as  treasurer  of 
Baker  City  during  bis  continuance  in  such  of- 
fice." This  bond  was  executed  and  delivered 
in  pursuance  of  an  ordinance  of  the  city  adopted 
January  7.  1891,  requiring  the  treasurer  to  exe- 
cute an  official  undertaking  to  plaintiff.  The 
complaint  alle^^es,  among  other  thiDirs:  "That 
on  the  25th  day  of  April,  1893,  said  S.  F.  Mur- 
phy duly  entered  upon  the  duties  of  his  said 
office,  and  continued  to  act  by  virtue  of  said 
election  until  the  19th  day  of  December,  *1893. 
That  the  term  of  office  of  the  said  S.  F.  Mur- 
phy expired  on  the  6th  day  of  November,  1893, 
but  that  said  Murphy  contested  the  election 
held  on  said  date,  and  retained  possession  of 
all  the  property  of  said  office,  and  refused  to 
deliver  the  san'ie,  and  was  the  de  facto  treasurer 
of  said  city  until  the  19th  day  of  December, 
1893,  when  the  said  Murphy  resigned  all  his 
right,  title,  and  interest  to  said  office.  .  .  . 
That  on  and  between  the  80th  day  of  April, 
1898,  and  the  7th  day  of  November,  1893,  the 
said  8.  F.  Murphy  received  various  sums  of 
money  as  such  treasurer,  amounting  to  the 
sum  of  $16,219.14,  said  moneys  being  the  prop- 
erty of  plaintiff.  The  said  Murphy  failed, 
neglected,  and  refused  to  honestly  and  faith- 
fully discharge  the  duties  as  such  treasurer, 
and  in  violation  of  the  terms  of  his  said  bond, 
in  this:  That  said  S.  F.  Murphy  fraudulently, 
and  in  breach  of  the  terms  of' his  said  bond, 
failed  and  neglected  to  turn  over  to  the  plain- 
tiff, or  to  his  successor  in  office,  the  said  sum 
of  $16,219.14,  or  any  part  thereof,  except  the 


sum  of  $11,050.82,  and  has  converted  and  ap- 
propriated to  his  own  use  the  said  sum  of  $4,- 
119.59."  The  defendants,  by  their  answer,, 
among  other  things,  **deny  that  said  S.  F. 
Murphy  continued  to  act  by  virtue  of  his  said 
election  until  the  19th  day  of  December,  1893, 
or  at  any  time  after  the  6th  day  of  November,. 
1898,  at  which  time  his  said  term  of  office  ex- 
pired, and  he  succeeded  himself  as  the  alleged 
de  facto  treasurer  of  said  Baker  City;  admit 
that  the  term  of  office  of  the  said  S.  F.  Mur- 
phy expired  on  the  6th  day  of  November,  1893, 
but  deny  any  knowledge  or  information  as  to 
whether  Murphy  contested  the  election  held  on 
said  date;  admit  that  the  said  Murphy  retained 
possession  of  all  the  property  of  said  office, 
and  refused  to  deliver  the  same,  and  aver  his 
retention  of  said  property  and  his  refusal  to 
deliver  the  same  was  based  upon  a  valid  claim 
that  he  was  at  said  time  (November  6,  1893> 
elected  his  own  successor  in  said  office,"  and 
''admit  that  the  said  S.  F.  Murphy  was  the  de 
facto  treasurer  of  said  city,  at  least,  if  not  the 
duly  elected  treasurer,  on  and  between  the  7th 
day  of  November,  1893,  and  the  19th  day  of 
December,  1893;  and  defendants  aver  the'  fact 
to  be  that  said  plaintiff.  Baker  City,  its  mayor 
and  common  council,  acknowledged  said  Mur- 
phy, and  held  him  out  to  the  world  and  these 
defendants,  as  its  duly  elected,  qualitied.  and 
acting  treasurer  on  and  between  said  dates,  and 
as  his  own  successor  of,  in,  and  to  said  office  " 
The  affirmative  allegations  of  the  answer  were 
put  in  issue  by  the  reply.  This  recital  of  the 
pleadings  is  sufficient  for  a  fair  understanding 
of  the  questions  arising  thereunder.     The  bill 


seem  that  the  risk  should  fall  on  it  and  not  on  the 
sureties  who  have  not  consented  to  assume  it. 
But  there  are  cases  which  have  adopted  the  con- 
trary rule. 

Where  an  officer  was  elected  for  one  year  and 
gave  bond  **for  the  present  year,"  but  at  the  ex- 
ptration  of  the  year  held  over  into  the  next,  no 
suoceaaor  baviDg*  been  appointed,  the  court  held 
that  tbe  sureties  were  liable  for  all  acts  done 
until  the  successor  was  appointed.  Cuthbert  v- 
Brooks,  48  6a.  179.  But  In  that  case  there  is  no 
diecussioD  of  the  principles  upon  which  the  decision 
isplaoed. 

Where  a  master  in  chancery  holds  over  after  the 
expiration  of  his  term  of  olfice  he  will  be  an  officer 
de  tGCto  until  his  successor  is  appointed,  and  as 
such  his  acts  will  be  bindingr  on  all  persons,  includ- 
ing the  sureties  on  his  official  bond.  People,  Jones, 
V.  Beach,  77  HI.  52. 

When  the  officer  holding  over  is  a  de  facto  officer 
the  sureties  on  his  bond  are  liable  for  his  acts* 
State  V.  Wells,  8  Nev.  106. 

But  as  a  boldlng-over  officer  can  generally  hold 
antil  the  next  general  election  and  the  qualitlca- 
tion  of  bis  .Buooessor  chosen  at  that  time  (Boone 
Conncy  v.  Jones,  58  Iowa,  873),  it  appears  that  the 
only  limit  to  the  liability  of  a  surety  under  such  a 
ruling'  is  the  appointment  and  qualification  of  his 
principalis  successor,  a  matter  over  which  he  has 
no  ccmtroL 

In  Alabama  tbe  contrary  rule  is  held.  The  sure- 
ties of  a  sheriff  are  not  liable  for  money  received  by 
him  on  an  execution  which  came  into  his  bands 
after  the  expiration  of  his  term  of  office  and  before 
hisspooeflsor  was  qualified,  although  during  the  in- 
terval he  was  sheriff  de  facto.  The  court  places  Its 
ruling  upon  tbe  g-round  that  by  the  Constitution 
the  term  of  tbe  sheriff^  office  ceases  at  the  expira- 
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tion  of  his  term,  and  that  a  sheriff  de  facto  is  an  of  ~^ 
fleer  without  sureties.  Cuthbert  v.  Hugglns,  21 
Ala.  349. 

In  People,  Macon  County,  v.  Foster,  183  III.  .504, 
the  court  says  the  sureties  upon  a  sheriff's  bond 
are  liable  only  for  the  acts  of  the  sheriff  during  his 
term  of  office,  or  while  he  is  exercising  the  func- 
tions of  his  office  pursuant  to  law. 

If  the  law  provides  that  the  term  of  office  shaU 
continue  until  a  successor  is  appointed  the  surety 
will  know  that  fact  when  he  signs  the  lx>nd,and  will 
be  presumed  to  assume  a  liability  equal  to  the  pos- 
sible duration  of  the  office. 

Authorities  are  in  conflict  upon  the  question 
whether  or  not  the  mere  failure  to  renew  a  Ixind 
during  tbe  term  will  not  release  the  sureties. 

On  one  side  it  is  held  that  In  case  the  Constitution 
requires  the  renewal  of  a  bond  under  penalty  of  va- 
cation of  the  office, the  mere  fact  that  tbe  sheriff  eon- 
tin  ues  to  hold  without  renewing  the  bond  does  not 
release  the  sureties,  but  be  will  t>e  an  officer  cle^ac^o 
for  whose  acts  the  sureties  on  the  old  bund  will  be 
liable.    Dunphy  v.  People,  Whipple,  25  Mich.  10. 

The  mere  failure  to  renew  the  bond  at  the  ex- 
piration of  the  year  will  not  vacate  the  office  so  as 
to  relieve  the  sureties  from  liability.  State,  Vann, 
v.  Pipkin,  77  N.C.  408. 

On  the  other  side  it  is  held  that  if  it  is  provided 
that  a  failure  to  give  a  new  bond  will  vacate 
the  office  the  sureties  are  released  upon  the  offi- 
cer's failure  to  do  so.  Moss  v.  State,  Jefferson 
County,  10  Mo.  338, 47  Am.  Dec.  116. 

If  the  office  has  become  vacant  because  of  the 
officer's  failure  to  give  a  new  bond  as  required  by 
law.  tbe  sureties  on  tbe  old  bond  are  discharged 
and  will  not  be  liable  for  any  acts  which  be  does- 
after  that  time.  Bennett  v.  State,  Lincoln  County,. 
58  Miss.  566. 
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of  exceptions  does  not  disclose  whether  any 
evideocti  was  offered  to  show  that  Murphy 
was  re-elected  as  city  treasurer  November  6, 
1898,  or  that  the  city  or  its  authorities  ever 
subsequently  treated  or  dealt  with  him  as  hav- 
ing entered  upon  a  second  term.  It  does  dis- 
close evidence,  however,  tending  to  show  that 
on  November  4,  1893,  he  filed  bis  official  re- 
port, which  was  referred  b^ck  to  him  by  the 
city  council  for  the  purpose  of  having  it  made 
more  definite  and  certain,  and  was  afterwards, 
in  December,  1893.  handed  to  the  finance  com- 
mittee, who  were  charged  with  the  duty  of 
procuring  a  settlement  with  him  in  l)eha1f  of 
the  city.  In  the  performance  of  this  duty  the 
committee  made  demand  upon  Af  urphy  about 
December  23.  1893,  for  the  funds  then  in  his 
hands,  and  received  from  him  the  sum  of  $1.- 
025  in  money  and  $20  in  warrants.  The  bal- 
ance he  refused  to  pay.  Subsequently  his  suc- 
cessor, J.  W.  Wisdom,  who  was  appointed 
treasurer  December  19,  1893,  made  a  like  de- 
mand upon  him  in  Januarv,  1894,  but  pay- 
ment was  refused.  The  evidence  further  tends 
to  show  that  Murphy  received  most,  if  not  all, 
the  funds  alleged  to  have  been  misappropriated 
prior  to  November  6,  1898;  and  there  is  some 
evidence  tending  to  show  that  he  had  the  larger 
portion  of  it  on  hand  at  that  date  and  subse- 
quent thereto,  and  some  of  it  as  late  as  Decem- 
ber 16,  1898.  A  trial  being  had  before  a  jury, 
resulting  in  a  verdict  and  judgment  in  favor  of 
plaintiff' for  the  amount  demanded,  defendants 
appeal. 


Mr.  T.  H.  Crawford,  for  appellants: 

Where  all  the  allegations  of  a  complaint 
may  be  true  and  yet  the  defendants  not  liable, 
the  complaint  fails  to  state  facts  sufiScient  to 
constitute  a  cause  of  action,  and  such  pleading 
cannot  be  aided  by  matters  outside  of  its  al- 
legations. 

F\ir%d  V.  Deal,  16  Or.  295;  Beffr9  v.  DaV^ 
City,  Id.  843;  11  Am.  &  Eng.  Enc.  Law. 
p.  517;  Franklin  Supers,  v,  Kiroy,  25  Wis.  498. 

The  sureties  on  the  official  bond  of  an  of- 
ficer appointed  or  elected  annually  are  liable 
only  for  his  official  acts  during  the  year.  And 
although  the  words  of  condition  in  the  bond 
are  een'eral,  yet  the  liability  of  the  sureties  on 
the  bond  cannot  be  extended  beyond  the  year. 

2  Am.  &  Eng.  Enc.lLaw,  p.  4669?}/  Moss  v. 
State,  Jefferson  County,  10  Mo.  338.  47  Am. 
Dec.  116;  Chelmsford  Co.  v.  Demarest,  7  Gray, 
1;  Btgelow  v.  Bridge,  8  Mass.  275;  Welch  v. 
Seymour,  28  Conn.  887;  Wapello  County  v.  Big- 
ham,  10  Iowa,  40.  74  Am.  Dec.  370;  Dover  v. 
Twombly,  42  N.  H.  59;  State  Treasurer  v.  Mann, 
34  NTt.  371,  80  Am.  Dec.  688;  Rahway  v.  Cro- 
well,  40  N.  J.  L.  207,  29  Am.  Rep.  224;  CiU- 
tens'  Loan  Asso,  v.  Nugent,  40  N.  J.  L.  215, 29 
Am.  Dec.  280;  Wilmington  v.  Horn,  2  Harr. 
(Del.)  190;  South  Carolina  Ins,  Co.  v.  Smith, 
2  Hill.  L.  590;  South  Carolina  Soc.  v.  Johnson, 
1  McCord,  L.  41,  10  Am.  Dec.  644;  PiMie  Ac- 
count Comrs.  V.  Greenwood,  1  Desauss.  Eq.  450; 
Kingston  Mut.  Ins.  Co.  v.  Clark,  88  Barb.  196; 
Patterson  v.  Freehold  Twp.  88  N.  J.  L.  255; 
HarHs  v.  Babbitt,  4  Myer,  Fed.  Dec  §  588. 


PravUtiirti  Jor  liability  until  sucecHSor  is  appointed. 

Even  where  the  bond  or  the  statute  provides  for 
a  continuanoe  of  liability  until  a  successor  is  ap- 
pointed and  quaJifled  there  is  a  wide  difference  of 
opinion  as  to  what  is  tbe  measure  of  tbe  surety's 
responsibility. 

A  distinction  has  been  made  between  offices 
wblch  are  limited  to  a  definite  period  and  those 
which  are  or  may  be  of  indefinite  duration. 

Where  tbe  officer  is  permitted  by  law  to  hold  in- 
detlDitely  until  his  successor  is  appointed,  his 
sureties  will  be  liable  beyond  his  term  until  a  suc- 
cessor is  appointed.  But  if  the  term  of  offioe  is 
limited  to  an  express  time  the  sureties  will  not  be 
liable  after  tbe  expiration  of  that  time.  Tuleyv. 
i^tate.  Smith,  1  Ind.600. 

[f  the  term  of  offioe  is  expressly  limited  to  a  cer- 
tain time  there  will  bo  no  liability  in  case  the  offi- 
cer holds  over  after  that  time.  Offutt  v.  Com.  10 
Bush.  212. 

If  the  term  of  office  is  limited  to  a  certain  period 
the  sureties  are  not  liable  for  acts  of  new  business 
done  after  tbat  time,  but  may  be  for  acts  neces- 
sarily done  in  finishing  business  begrun  t)efore  that 
tlrae.    Whitmire  v.  Langston,  11  8.  C.  381. 

Tf  the  office  is  one  of  fixed  duration  the  sureties 
will  not  be  liable  after  its  expiration.  State,  Hol- 
toman,  v.  Langrdon,  7  Jones,  L.  49. 

Of  course  if  neither  the  bond  nor  the  law  pro- 
irided  for  liability  beyond  a  definite  time  there 
could  be  little  reason  in  claiminflr  a  liability  beyond 
that  time,  but  when  there  is  an  express  provision 
for  liability  until  a  successor  Is  appointed  there 
may  be  a  difference  of  opinion  as  to  its  meaning:. 

If  the  office  is  in  fact  an  annual  one  tbe  fact  that 
the  bond  provides  for  liability  until  a  successor  Is 
appointed  and  qualified  will  not  have  the  effect 
which  a  statutory  provision  to  that  effect  would 
have,  and  extend  the  liability  beyond  that  time. 
Norridgewook  v.  Hale.  80  Me.  882. 

The  courts  appear  to  have  divided  into  the  adop- 
55  L.  R.  A. 


tion  of  three  rules:  One  is  that  a  surety  on  tbe  of- 
ficial bond  of  an  officer  whose  appointment  is  an- 
nual is  not  liable  beyond  the  year,  thougrh  tbe 
office  continues  by  law  until  his  successor  is  ap- 
pointed.   Wilmingrton  v.  Horn,  2  Harr.  (Del.)  190. 

Another  is  that 

If  the  officer  is  to  be  chosen  annually,  and  to  bold 
his  offioe  **unti]  another  is  chosen  and  qualified  in 
his  stead,"  his  sureties  are  bound  only  for  tbe  jrear 
for  which  he  is  chosen,  and  a  reasonably  sufficient 
time  for  the  choice  and  qualification  of  a  success- 
or, and  this  liability  cannot  be  extended  by  the 
failure  to  choose  a  successor.  Chelmsford  Co.  v. 
Demarest,  7  Gray,  1. 

Where  the  term  of  the  office  Is  expressly  limited 
the  officer  cannot  hold  after  the  expiration  of  tbe 
term,  and  a  provision  for  holding  until  a  sucoeesor 
is  appointed  and  qualified  can  only  extend  tbe  lia- 
bility of  the  sureties  for  such,  reasonable  time  as 
with  due  dilifrenoe  will  enable  the  sucoessor  to  be 
appointed  and  qualified.  State  v.  Powell.  40  La. 
Ann.  241. 

Sureties  on  the  bond  of  an  officer  of  a  private  cor- 
poration whose  offioe  is  annual,  with  power  to  hold 
until  his  successor  Is  appointed,  are  bound  only  for 
the  year  for  which  be  was  chosen  and  for  such  fur- 
ther time  as  is  reasonably  sufficient  for  the  election 
and  qualification  of  his  successor,  althougrh  the 
bond  reads  ''during  his  continuanoe  in  office.''' 
Mutual  Loan  &  BIdg.  Asso.  v.  Price.  16  Fla.  204,  28 
Am.  Hep.  703. 

Where  by  law  the  new  incumbent  is  friven  a  cer- 
tain time  in  which  to  qualify,  and  the  old  Incum- 
bent is  to  bold  until  his  successor  is  elected  and 
qualified,  the  sureties  on  the  old  bond  will  be  linble 
until  the  expiration  of  the  time  allowed  by  law  for 
tbe  qualification.    State  v.  Lake.  45  La.  Ann.  1207. 

A  provision  for  tbe  liability  of  sureties  until  a 
successor  is  appointed  generally  refers  to  such  time 
as  is  necessary  to  appoint  and  qualify  tbe  successor, 
and  tbe  liability  of  the  sureties  cannot  be  extended 
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If  DO  officer  qualifies  withfo  a  reasonable 
time  tbey  will  be  exoDerated  from  all  respon- 
sibility from  the  end  of  the  official  term,  al- 
though their  principal  continue  to  discharge 
the  duties  of  the  oflSce  thereafter. 

Crawn  v.  Com,  84  Va.  282;  Rahway  v.  Oro- 
utll,  40  N.  J.  L.  207,  29  Am.  Rep.  224;  Mutual 
IxHin  dt  Bldg.  Asso.  v.  Price,  16  Fla.  204,  26 
Am.  Rep.  03%;  Dover  y.  T-uxmUy,  Welch  v.  8ey- 
mour,  Wapello  County  v.  Bighorn,  and  ^So98  v. 
State,  Jeffer$on  County,  mpra;  State,  Irwin,  v. 
Crooks,  7  Ohio,  pt.  2,  p.  221;  Com.  v.  Fairfax, 
4  Hen.  &  M.  208:  Bigeloto  v.  Bridge,  and 
Kingston  Mut,  Ins.  Co.  v.  Clark,  supra;  Rany 
▼.  Tlu  Governor,  4  Blackf.  2;  Riddel  v.  School 
Dist.  Ao.  72,  15  Kan.  168;  Uniled  States  v. 
Kirkpatriek,  22  U.  8.  9  Wheat.  720,  6  L.  ed. 
199;  Chilnttford  Co.  v.  Demarest,  supra. 

The  office  of  the  city  treasurer  of  Baker  City 
is  an  annual  ofiSce,  the  end  of  each  term  being 
1st  Monday  of  November  in  each  year. 

Charter  "of  Baker  City,  Sess.  Laws  1891, 
p.  1112,  g  16.  p.  nil,  §  9. 

For  such  moneys  as  the  city  treasurer  re- 
tains on  entering  upon  the  duties  of  a  second 
term,  the  sureties  for  the  former  term  are  not 
answerable. 

Tyler  v.  Nelson.  14  Gratt.  214;  Bryan  v. 
United  States,  66  U.  8.  1  Black,  140,  17  L.  ed. 
135;  Ueuitt  v.  State,  Brown,  6  Harr.  &  J.  95, 
14  Am.  Dec.  259. 

Where  moneys  which  have  been  collected 
during  the  first  term  of  office  remain  in  the 
'Custody  of  the  officer  when  he  enters  upon  the 


discharge  of  his  duties  for  the  second  term, 
the  sureties  for  the  latter  term  immediately  be- 
come answerable  therefor,  and  those  of  the 
former  term  are  relieved  from  further  liabil- 
ity. 

Fairport  Union  Free  School  Bd.  of  Edu.  v. 
Fonda,  77  N.  Y.  850;  State,  Laporte  County 
Conirs.,  v.  Van  Pelt,  1  Ind.  804;  Morley  v. 
Afetamora,  78  III.  894,  20  Am.  Rep.  266;  De 
Barty.  McOuire,  10  Phila.  859;  Moorey.  Madi- 
son County,  38  Ala.  670. 

When  an  officer  receives  money,  and  makes 
a  proper  entry  thereof  upon  his  books,  or  re- 
ports the  receipt  to  the  proper  authority,  the 
presumption  will  be  indulged  that  such  money 
continued  to  be  in  his  official  custody  until  the 
contrary  is  shown. 

Piima  facie  the  default  occurred  at  the  time 
it  was  discovered,  and  the  sureties  here  for  the 
term  ending  November  6,  1893,  are  not  liable. 

Heppe  V.  Johnson,  78  Cal.  265;  Bruce  v. 
United  States,  58  U.  8.  17  How.  487, 15  L.  ed. 
129;  United  States  v.  Earhart,  4  8awy.  245; 
Kelly  V.  State,  Brown  County  Comrs.,  26  Ohio 
St.  567. 

It  was  error  for  the  lower  court  to  tell  the 
jury  that  the  bond  in  suit  was  the  official  bond 
of  Murphy,  upon  which  the  appellants  were 
sureties. 

State  V.  Grant,  7  Or.  414;  State  v.  Mackey, 
12  Or.  154;  Tarnherg  v.  Watson,  13  Or.  11. 

Messrs.  Will  R.  King^  and  F.  L.  Moore, 
for  respondent: 

The  charter  of  Baker  City  makes  ample  pro- 


by  failure  to  elect  or  appoint  at  the  expiration  of 
the  term  of  office.  Dover  v.  Twombly,  42  N.  H.  59; 
Rahway  v.  Crowell,  40  N.  J.  L.  80T.  29  Am.  Rep.  227. 

The  tkiird  rule  is  for  an  iodeflnite  liability  until 
thequaliflcatlon  of  the  successor,  however  remote 
that  may  be. 

Wberea  sheriff  holds  his  office  until  his  successor 
is  elected  and  qualified,  and  the  bond  is  conditiooed 
for  tbe  discbartre  of  duties  until  the  successor  is 
-elected  and  qualified,  tbe  sureties  will  be  answer- 
able for  his  acts  until  tbat  event.  Akers  v,  Btate, 
Kent,  8  Ind.  464. 

But  Id  an  earlier  case  it  was  held  tbat  under  a 
l>oDd  for  the  faithful  performance  of  tbe  duties 
of  tbe  ofScer  *^ntil  tbe  next  election  and  until 
bis  successor  shall  be  elected  and  qualified"  tbe 
sureties  are  not  liable  for  acts  done  two  years 
after  tbe  time  of  tbe  election.  In  tbe  absence  of 
anythinif  to  sbow  tbat  no  successor  bad  been  ap- 
pointed.   Rany  v.  Tbe  Governor,  4  Blackf.  2. 

If  the  statute  provides  tbat  the  incumbent  shall 
hold  tbe  office  for  a  certain  time  ''and  until  bis 
succeasor  is  appointed."  tbe  bond  covers  tbe  time 
for  which  tbe  officer  is  permitted  by  law  to  act,  and 
tbe  sureties  will  lie  liable  although  a  successor  Is  not 
appointed  for  six  months  after  tbe  expiration  of 
the  time  mentioned.  Tbompson  v.  State,  87  M1fs.518. 

If  the  term  of  office  is  until  tbe  successor  is 
elected  and  qualified  tbe  sureties  will  be  liable  until 
his  election,  althouffb  It  is  beyond  tbe  term  for 
wbich  the  officer  was  nominally  elected.  Lonfr  v. 
8eay,  72  Mo.  648;  State,  Bueneman,  v.  Kurtzborn, 
78  Mo.  98.  Affirminif  9  Mo.  App.  245. 

In  case  of  a  district  attorney  it  is  necessary 
tbat  be  bold  until  his  successor  is  qualified,  and  tbe 
sureties  on  his  Iwnd  will  be  liable  until  tbat  event, 
altbouirh  the  statute  does  not  expressly  so  provide. 
State  V.  Wells,  8  Nev.  106. 

If  tbe  term  of  office  is  for  one  year  ''  and  until 
another  shall  be  appointed  and  enter  upon  his 
office"  tbe  sureties  will  continue  liable  altboufrh 
55L.  R.  A. 


there  is  a  neglect  to  appoint  a  successor  at  the  ex- 
piration of  the  term,  and  the  incumbent  is  per- 
mitted to  hold  over  for  a  series  of  years.  State, 
Gulley,  V.  Daniel,  6  Jones,  L.  444:  Snuggs  v.  Stone, 
7Jone8,L.388. 

Tf  under  tbe  Uw  tbe  officer  Is  to  bold  until  his 
successor  is  appointed,  so  that  after  tbe  expiration 
of  bis  definite  term  be  is  holding  as  officer  dejure^ 
tbe  sureties  will  be  liable  for  his  acts  during  such 
time.    Wheeling  v.  Black,  25  W.  Va.  266. 

If  it  is  expressly  provided  tbat  tbe  officer  shall 
continue  to  perform  tbe  duties  of  his  office  until 
bis  successor  is  elected  and  qualified  the  sureties 
will  be  liable  untU  tbat  time.  Com.  v.  Drewry,  15 
Gratt.  1. 

The  sureties  of  a  county  treasurer  are  liable  for 
public  money  received  by  him  as  treasurer  af^er 
tbe  expiration  of  his  term,  so  long  as  be  remains  in 
possession  of  the  office,  and  until  be  delivers  icover 
to  bis  successor.  Placer  Ck)unty  v.  Dickerson,  45 
Cal.  12.  In  tbat  case  be  held  possession  until  tbe 
next  day  after  tbe  qualification  of  bis  successor, 
and  tbe  court  said  tbe  liability  of  tbe  sureties  was 
tbe  same  as  though  be  bad  after  tbe  expiration  of 
bis  term  continued  in  office  pending  proceedings 
by  quo  warranto  to  oust  him  from  it,  and  in  tbat 
case  their  liability  would  be  unquestionable. 

And  tbe  rule  of  Placer  County  v.  Dickerson  was 
recognized  in  Priet  v.  De  la  Montanya  (Cal.)  22  Pao. 
171. 

Under  tbe  United  States  act  of  Marcb  8, 1858,  tbe 
sureties  of  officers  coming  within  its  provisions 
are  liable  for  the  acts  of  their  principals  after  tbe 
expiration  of  their  terms  and  until  their  successors 
are  appointed.  United  States  v.  Jameson,  8  Mc- 
Crary,  620. 

The  courts  which  have  adopted  tbe  rule  of  in- 
definite liability  are  tbe  most  numerous. 

In  Harris  v.  Babbitt.  4  Dill.  185,  wbich  was  tbe 
case  of  a  bank  cashier  who  had  been  elected  to  sue* 
ceed  himself  without  giving  a  new  bond,  Dillon,  J., 
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vision  for  the  council  to  require  bonds  of  all 
its  officers. 

Sess.  Laws  1891,  p.  1110,  §^  9, 38,  48, 54-56. 
71-78.  148,  149. 

A  municipal  corporation  may  require  a  bond, 
although  it  is  not  required  by  the  charter. 

Murfree,  Official'  Bonds,  §^  822,  411;  Mont- 
mile  V.  JJaughton,  7  Conn.  547;  Hdboken  v. 
HarrUon,  80  N.  J.  L.  73. 

That  a  bond  is  approved  by  a  wrong  officer, 
or  filed  wiibout  approval,  or  irregularly  ap- 
proved, does  not  affect  its  validity,  and  cannot 
be  questioned  on  that  account  by  the  oblicror. 

2  Am.  &  Eng.  £nc.  Law,  p.  46(^/  Bunne- 
man  v.  Wagner,  16  Or.  433;  People  v.  Edwards, 
9  Cal.  293;  People  v.  Ecans,  29  Cal.  430; 
Mendocino  County  v,  Morris,  32  Cal.  145;  Mur- 
free, Official  Bonds.  §§  48,  49,  and  59;  The 
Auditor  v.  Woodruff,  2  Ark.  73,  33  Am.  Dec. 
368;  Ashkum  v.  Lake,  12  111.  App.  25;  StaU  v. 
Fredericks,  8  Iowa,  558;  Coons  v.  People,  76 
111.  383;  Pnteheti  v.  People,  Docker,  6  111.  525; 
Mechem,  Pub.  Off.  §  313;  Oreen  v.  Wardtcell, 
17  111.  278,  63  Am.  Dec.  366;  Whitehurst  v. 
Hickey,  3  Mart.  N.  8.  589,  15  Am.  Dec.  167; 
Jones  Y,  State,  Blow,  7  Mo.  81.  37  Am.  Dec.  180. 

An  official  bond  taken  without  provision  for 
it  by  law.  even  though  a  voluntary  bond,  is 
good  and  may  be  enforced. 

United  States  V.  Tingep,dO  U.  S.  5  Pet.  115. 
8  L.  ed.  66;  Tyler  v.  Band,  48  U.  S.  7  How. 
573,  12  L.  ed.  824;  State  v.  Chadmck,  10  Or. 
469;  United  Sates  v.  Linn,  45  U.  S.  15  Pet. 
290,  10  L.  ed.  742;  Portland  v.  Besser,  10  Or. 
245:  Paddock  v.  Hume,  6  Or.  86;  StaU  v.  Bays, 
2  Or.  819;  Bunneman  v.  Wagner,  16  Or.  436; 
TJie  Ordinary  v.   Cooley,   80  N.   J.    L.    179; 


TlarreU  v.  Watson,  63  N.  C.  464;  Bellinger  v. 
Thompson,  26  Or.  320;  Dill.  Mun.  Corp.  4lb 
ed.  ^  210. 

The  bond  sued  on  in  this  cause  was  given 
under  seal.  A  seal  is  primary  evidence  of  a 
consideration. 

Hill's  Code,  §  763;  St.  David  v.  Wood,  24 
Or.  405;  Paddock  v.  Hume,. 6  Or.  86. 

Statutes  fixing  the  time  within  which  an 
officer  is  required  to  qualify  by  taking  an  oath 
and  giving  a  bond  are  directory,  and  not  man- 
datory. 

State  v.  ColDig,  15  Or.  57. 

Entries  in  the  books  of  a  treasurer,  his  re- 
ports to  the  council,  and  statements  of  the  con- 
dition of  his  office,  are  prima  facie  evidence  of 
the  receipts  of  money  and  moneys  on  hand, 
and  are  admissible  in  evidence. 

1  Greenl.  Ev.  14th  ed.  $  484;  United  States 
V.  Boyd,  46  U.  S.  5  How.  50,  12  L.  ed.  45; 
Boone  County  v.  Jones,  54  Iowa,  ®99,  37  Am. 
Rep.  229;  Baker  v.  Preston,  Gilm.  (Va.)  235; 
Chicago  v.  Qage,  95  111.  593,  35  Am.  Rep.  182. 

Pleadings  are  construed  most  strongly 
against  the  pleader. 

Losch  V.  Pickett,  36  Kan.  216;  Pursel  v. 
Deal,  16  Or.  295;  Beers  v.  Dalles  City„ld.  343; 
11  Am.  &  Eng.  Enc.  Law,  p.  517;  Franklin 
Supers.  V.  Kirby,  25  Wis.  498;  United  States  v. 
Linn;  42  U.  S.  1  How.  109, 11  L.  cd.  65. 

Appellants  expressly  admit  in  their  plead- 
ings that,  after  November  6, 1898,  Murphy  was 
only  a  de  facto  officer. 

Under  this  admission  he  could  not  have  been 
his  own  successor  so  as  to  exonerate  his  bonds- 
men. 

Archery.  Stale,  74  Md.  443;  Crawn  v.   Com. 


refers  to  some  of  the  oases  upon  the  subject  of 
public  oflBoers  holdiag  over  until  their  successors 
are  appointed,  and  intimates  that  the  cases  boldinir 
that  the  liability  on  the  bond  does  not  extend  be- 
yond the  term  of  office  are  the  better  reasoned  ones. 
It  would  seem  that,  construing  the  bond  in  the 
ligbt  of  the  greneral  rule  not  to  extend  the  liability 
of  sureties  beyond  the  terms  of  their  contracts,  the 
true  rule  is  that  the  liability  of  the  surety  will  ex- 
tend beyond  the  term  for  such  time  as  Is  reasonably 
necessary  for  the  appointment  ot  a  successor. 

Be-eleetion, 

The  general  question  of  the  liability  of  the  surety 
after  the  re-election  of  the  principal  is  not  within 
the  scope  of  this  note.  But  there  are  a  few  cases 
which  have  applied  this  rule  of  holdingr  over  to 
such  conditions,  and  those  cases  will  therefore  be 
set  out. 

The  same  division  in  opinion  is  manifested  in  this 
class  of  cases  which  appears  with  reference  to  mere 
holding  over. 

If  the  bond  is  given  for  an  office  which  is  to  con- 
tinue for  a  definite  period  it  will  not  extend  and 
cover  misconduct  occurring  after  re-election. 
Richardson  School  Fund  v.  Dean.  130  Mass.  242. 

If  the  officer  Is  elected  his  own  successor  the  old 
sureties  are  not  liable  for  his  acts  during  the  sec- 
ond term.  Riddel  v.  School  Dlst.  No.  72, 15  Kan. 
168. 

There  is  no  liability  upon  the  bond  after  the  re- 
election of  the  person  for  whom  the  bond  was 
fpiven.    Welch  v.  Seymour,  28  Ck)nn.  882. 

The  liability  on  the  bond  of  an  officer  who  is 
elected  for  a  year  cannot  be  extended  to  the  time 
after  his  re-election  for  which  other  sureties  would 
be  liable  in  case  another  t)ond  was  taken  after  the 
re-election.  Bi^elow  v.  Bridire,  8  Mass.  275. 
36  L.  K.  A. 


When  the  term  of  office  for  which  a  bond  is  sflven 
has  expired,  and  no  second  bond  is  exacted,  the  re- 
sponsibilities of  the  sureties  on  the  first  bond  can- 
uot  be  extended  so  as  to  hold  them  liable  for  the 
acts  of  the  next  term  for  which  other  sureties  on  a 
new  bond  would  have  been  liable  had  such  bond 
been  executed.  Board  of  Administrators  v.  Mc- 
Rowen,  48  La.  Ann.  251. 

A  provision  in  the  statute  that  the  officer  shall 
hold  bis  office  until  his  successor  is  appointed  will 
not  extend  the  liability  of  the  sureties  to  another 
term  in  case  there  is  a  failure  to  elect  or  appoint  a 
successor  at  the  expiration  of  the  le^i  term  of 
office.    MontflTomery  v.  Hugrhes,  85  Ala.  201. 

In  Savings  Bank  v.  Hunt,  72  Mo.  697.  37  Am.  Rep. 
449,  which  was  the  case  of  a  cashier  of  a  bank,  the 
court  held  that  the  re-election  of  the  cashier  dis- 
charged the  liability  on  the  original  bond,  where  a 
bond  was  not  necessary  to  entitle  the  officer  to  take 
possession  of  the  office,  although  the  law  entitled 
the  cashier  to  hold  office  until  his  successor  was 
elected  and  qualified. 

In  contrast  with  the  above  cases  it  has  been  held 
that— 

If  the  office  extends  until  the  successor  is  elected 
and  qualified,  and  the  bond  Is  made  out  in  the  same 
language,  the  sureties  will  be  liable  after  the  ap- 
pointment of  the  same  Incumbent  for  a  second 
term  if  he  does  not  give  a  new  bond.  Butler  v. 
State,  McFatridge,  20  Ind.  169:  State,  Jackson 
Twp.,  V.  Berg,  60  Ind.  496. 

If  the  giving  of  a  bond  is  a  necessary  qualifica- 
tion to  the  taking  of  the  office  the  liability  of  the 
sureties  will  extend  after  the  re-election  of  the 
officer  if  he  does  not  give  a  new  bond.  St.  Louis 
Union  Soc.  v.  Mitchell.  26  Mo.  App.  206. 

Tn  Amherst  Bank  v.  Root^  2  Met.  536,  which  was 
the  case  of  a  bank  cashier,  the  court  distinguishes. 
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lYa.)  10  Am.  8t  Rep.  845.  note;  La  Pointe 
Superi.  V.  CTMaUey,  46  Wis.  85. 

An  officer  de  facto  is  one  who  is  in  actual 
possession  of  the  office,  without  respect  to  law- 
ful title,  and  holds  the  same  unlawfully. 

Black,  Law  Diet.  826;  1  Bouvier.  Law  Diet. 
427;  ybrion  v.  Sheihy  County,  118  U.  8.  425, 
30  L.  ed.  178;  State  v.  Carroll,  88  Conn.  449, 
9  Am.  Rep.  409;  Hamlin  v.  Kasmfer,  15  Or. 
457;  HoUy,  Btsehoff,  53  Kan.  802. 

An  official  bond  is  good  during  a  term,  and 
for  a  reasonable  time  thereafter  for  bis  suc- 
cessor to  be  elected  and  qualified. 

Archer  v.  State,  supra;  Placer  County  v. 
Dickerson,  45  Cal.  18;  Crawn  v.  Com.  supra; 
Chelmsford  Co,  v.  Demarest,  7  Gray,  1 ;  Hahway 
V.  Crotceil,  40  N.  J.  L.  207,  29  Am.  Rep  229; 
United  States^.  Nieholl,  25  U.'  8. 1'^  Wheat.  508, 
6  L.  ed.  709. 

WolTerton.  J.,  delivered  the  opinion  of 
the  court: 

This  record,  together  with  the  instructions 
of  the  court  to  the  jury,  presents  the  question 
whether  the  sureties  upon  the  official  bond  of  a 
public  officer  elected  for  a  term  of  one  year, 
under  a  city  charter  providing  that  he  "shall 
hold  his  office  until  his  successor  is  elected  and 
qualified,"  can  be  held  for  defalcations  of  the 
principal  occurring  subsequent  to  the  end  of 
the  year,  while  holding  over  pending  the 
election  or  appointment  of  his  successor. 

It  is  contended,  first,  that  this  is  an  annual 
office  and  that  the  sureties  upon  the  bond  of 
an  officer  elected  to  fill  such  an  office  are  lia- 
ble only  for  his  official  acts  during  the  year, 
although,  under  statutory  provisions,  he  is  en- 
titled to  hold  over  until  his  successor  is  elected 
and  qualified.     It  may  be  said  of  any  office 


having  a  fixed  term  of  one  year,  and  which,  in 
contemplation  of  law,  is  to  be  filled  by  appoint- 
ment or  election  annually,  that  it  is  an  annual 
office.  Barns  v.  Bal^tt,  4  Dill.  190;  Sparks 
V.  Farmers*  Bank,  3  Del.  Ch.  289.  But  it  is 
not  apparent  why  an  annual  office,  public  in 
its  nature,  is  not  governed  by  the  same  princi- 
ples and  the  same  rules  of  law,  touching  the 
obligations  and  liabilities  of  sureties  upon  the 
bonds  of  incumbents,  as  any  other  public  of- 
fice. We  have  found  in  the  books  no  reason 
or  authority  for  anv  distinction,  and  we  believe 
none  exists.  The  laws  and  ordinances  govern- 
ing the  length  of  the  term,  the  expiration 
thereof,  the  commencement  of  a  succeeding 
term,  and  the  duties  and  responsibilities  of  in- 
cumbents, are  construed  by  the  same  rules  of 
interpretation,  whether  they  apply  to  an  an- 
nual office  public  in  its  nature,  or  any  other 
public  office  having  a  longer  term,  so  that  the 
responsibilities  of  sureties  upon  the  bond  of  an 
officer  filling  an  annual  office  are  the  same  as 
if  they  stoodsponsor,  by  writ  ten  obligation,  for 
the  faithful  performance  of  the  duties  of  any 
other  public  officer. 

It  is  a  well-settled  rule  of  law,  recognized 
generally,  if  not  by  all  the  authorities,  that 
bonds  or  obligations  given  to  secure  the  per- 
formance of  official  duties  are  to  be  construed 
with  reference  to  the  term  for  which  the  in- 
cumbent is  elected  or  appointed:  and  it  is 
equally  well  settled  that  the  law  governing  as 
to  the  term,  its  time  of  commencement  and  ex- 
piration, and  the  conditions  and  contingencies 
upon  which  it  shall  begin,  continue,  and  come 
to  an  end,  enters  into  and  forms  a  part  of  such 
bonds  or  obligations,  where  general  language 
is  used  in  stipulating  the  conditions.  Sureties 
upon  such  undertakings  are  presumed  to  have 


the  cases  of  public  officers  boldlnflr  their  office  for  a 
fixed  time,  and  holds  that  tbe  cashier  in  that  case 
did  not  hold  for  a  fixed  time,  and  that  therefore 
Che  Buretiee  were  liable  after  the  expiration  of  the 
flivt  year,  although  In  the  meantime  tbe  cashier 
bad  been  elected  for  another  term. 

iQ  Sparks  v.  Farmers'  Bank.  8  Del.  Cb.  300,  which 
iavolved  tbe  bond  of  a  bank  cashier,  the  court  held 
that  if  the  office  is  not  limited  to  expire  at  a  fixed 
time  the  sureties  will  be  liable  so  lonir  as  the  cash- 
ier remains  in  office,  although  the  rule  has  been  to 
elect  them  annually,  and  if  an  election  takes  place 
but  a  new  bond  is  notiriven,  the  old  sureties  will 
remain  liable  if  the  old  cashier  is  re-elected.  In 
ttiat  case  tbe  bond  was  given  for  tbe  faithful  per- 
formance of  tbe  prindpaPs  duties  as  cashier.  And 
it  is  expressly  stated  that  the  office  of  cashier  was 
not  annual. 

It  the  statute  contemplates  that  the  office  shall 
become  vacant  upon  failure  to  qualify,  an  officer 
re-elected  who  fails  to  qualify  vacates  tbe  office 
and  does  not  render  the  sureties  on  bis  old  bond 
liable  for  acts  after  that  time.  Scott  County  v. 
HiDff.  29  Minn.  401. 

If  failure  to  qualify  after  election  creates  a  va- 
cancy in  office  and  tbe  incumbent  is  re-elected  but 
falls  to  qualify,  tbe  sureties  on  bis  first  bond  are 
not  liable  as  for  a  holding  over  after  the  expiration 
of  tbe  term.  Wapello  County  v.  Bigbam,  10  Iowa, 
39, 74  Am.  Dec.  370.  In  that  case  the  court  holds 
that  under  tbe  statute  tbe  incumt)ent  had  no  right 
to  hold  over,  but  that  in  case  of  neglecc  to  qualify 
It  was  the  duty  of  tbe  governor  to  appoint  a  suo- 
ceseor.  The  words  **until  a  successor  is  elected 
and  qualified"  are  intended  to  cover  tbe  time  be- 
tween election  andj  qualiflcatton.  This  time  pro- 
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vided  for  a  successor  to  prepare  ttiraself  to  enter 
upon  his  office  is  the  limit  of  the  sureties^  respon- 
sibility, and  if  the  principal  does  not  perform  this 
duty  there  is  a  vacancy  and  there  should  be  an  ap- 
pointment. Tbe  liability  cannot  be  extended  over 
tbe  term  by  tbe  omission  of  this  requirement. 

If  upon  re-election  tbe  officer  fails  to  give  bond, 
whereupon  the  office  is  declared  vacant  and  an- 
other person  elected  to  fill  it, 'the  sureties  on  the 
bond  will  continue  liable  until  the  qualification  of 
tbe  successor.    Black  v.  Oblender,  135  Pa.  SS96. 

Where  tbe  obligation  of  tbe  bond  is  for  the  faith- 
ful  performance  of  the  duties  ^'during  the  term  of 
said  office'*  the  liability  exists  in  case  of  re-election 
until  the  qualification  of  the  officer  under  his  new 
election,  and  in  case  be  declines  to  accept  the  of- 
fice three  weeks  after  the  commencement  of  the 
second  term  without  giving  a  new  bond  tbe  sure- 
ties on  the  old  one  will  remain  liable  for  his  acts 
until  that  time.  Hart  v.  Pittsburgh  Guardians  of 
Poor,  81*  Pa.  486. 

General  bond. 

If  the  bond  provides  for  liability  for  acts 
'^whetberof  tbe  present  term  for  which  be  has 
been  elected,  or  of  any  succeeding  terms  to  or  for 
which  he  may  be  elected,"  the  liability  will  not 
cease  at  tbe  expiration  of  tbe  current  term.  Peo- 
ple's Bldg.  &  L.  Asso.  V.  Wroth,  43  N.  J.  U  ro. 

Resiffnation. 

The  sureties  are  liable  after  a  resignation  until 
appointment  of  a  successor.  State  v.  Bhrd,  2  Rich. 
L.  99.  H.  P.  F. 
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known  the  duration  of  the  term  when  they  be- 
came parties  to  them,  and  to  have  intended  to 
bind  themselves  to  the  extent,  and  for  and 
during  the  time,  that  their  principals  are 
bound.  It  is  only  upon  the  application  of  the 
rule  to  statutory  enactments  governing  the  ten- 
ure of  office  that  the  authorities  appear  to  part 
company.  Welch  v.  Seymour,  28  Conn,  893; 
Kitwn  y.JuUnnM  L.  J.  Q.  B.  N.S.  204:  Wapel- 
lo  County  Y.  Bigham, 10  Iowa,  43,  74  Am.  Dec. 
870;  State  Tteamrer  v.  Mann,  84  Vt.  371, 
80  Am.  Dec.  688;  Proprietors  of  Lirerpool 
Waterworks  v.  Atkinson,  6  East,  501;  St.  Sa- 
Hour  V.  Bo>stocK  2  Bos.  &  P.  N.  R  179;  Lord 
Arlington  v.  Merriche,  2  Wms.  Saund.  412; 
Hasseil  v.  Long,  2  Maule  &  S.  868:  Savings 
Bank  v.  Hunt,  72  Mo.  597,  87  Am.  Rep.  449; 
Tfiompson  v.  State,  87  Miss.  522;  State,  Jackson 
Twp.,  v.  Berg,  50Ind.  496;  Sparks  v.  Farfners' 
Bank.  3  Del.  Ch.  300;  Riddel  v.  School  IHst. 
No.  72,  15  Kan.  168;  Rahway  v.  Crowell,  40 
N.  J.  L.  207;  StaU.  Irwin,  v.  Crooks,  7  Ohio, 
pt.  2,  p.  221;  Scott  County  v.  Ring,  29  Minn. 
401. 

Considered  in  the  light  of  this  rule  of  inter- 
pretation, did  S.  F.  Murphy's  terra  of  ottice  as 
city  treasurer  come  to  an  end  November  6, 
1893?  If  it  did,— if  it  expired  absolutely  upon 
that  date, — then  his  acts  thereafter  were  func- 
tus officio,  in  so  far,  at  least,  as  they  could 
have  any  binding  force  and  effect  touching  the 
liabilities  of  the  sureties  upon  his  official  bond. 
In  the  state  Constitution  (^  1,  art.  15).  it  is  pro- 
vided that  "all  officers— except  members  of  the 
legislative  assembly — shall  hold  their  offices 
until  their  successors  are  elected  and  qualified." 
Under  this  section,  and  the  provisions  of  an 
act  regulating  the  election  of  railroad  commis- 
sioners wherein  the  term  of  office  was  fixed  at 
two  years  "and  until  their  successors  are 
elected  and  qualified,"  it  has  been  recently  held 
by  this  court  {Ekidy  v.  Kincaid,  28  Or.  537) 
that  such  commissioners  were*en titled  both  to 
the  office  and  the  emoluments  thereof  while 
holding  over  after  the  expiration  of  the  two 
years  term,  the  legislature  having  failed  to 
elect  their  successors.  And  in  State,  Everding, 
V.  Simon,  20  Or.  865,  Bean.  J.,  says:  "But 
whatever  the  rule  at  common  law  may  have 
been,  it  is  clear  that  when,  by  the  Constitution 
orjlaw,  officers  are  elected  or  appointed  for  a 
term  and  until  their  successors  are  elected  and 
qualified,  they  are  thereby  authorized  to 
hold  and  exercise  their  offices  until  their 
successors  are  duly  elected  or  appointed  un- 
der some  existing  provision  of  law."  So  that 
the  law  mav  be  considered  as  settled  that  state 
officers  holclingover  under  the  Constitution,  or 
under  an  act  of  the  legislature  entitling  them 
to  hold  "until  their  successors  are  elected  and 
qualified,"  unless  otherwise  restricted,  are  en- 
titled both  to  the  office  and  the  emoluments 
appurtenant  thereto.  The  charter  of  Baker 
City  was  accorded  to  it  by  the  legislature.  By 
its  provisions  (g  9)  it  is  enacted  that  "the  treas- 
urer shall  be  elected  for  one  year  by  the  quali- 
fied voters  of  Baker  City  at  each  general  election 
as  hereinafter  provided,  and  shall  hold  his  of- 
fice until  his  successor  is  elected  and  qualified." 
Laws  1 895,  p.  452.  While  this  is  not  a  state  of- 
fice, the  legislature  has  provided  that  the  treas- 
urer shall  hold  until  his  successor  is  elected 
'*'id  qualified,  which  it  had  the  undoubted 
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right  and  authority  to  do;  and,  by  a  parity  of 
reasoning,  the  tenure  of  office  must  be  gov- 
erned by  this  express  provision.  Can  it  be 
said,  then,  that  the  treasurer's  term  of  office 
had  come  to  an  end  on  the  6th  day  of  Novem- 
ber, 1898?  And  in  what  respect  can  it  be  said 
that  his  subsequent  acts  are  functus  officio 
while  holding  over  pending  the  election  and 
qualification  of  a  successor? 

In  State,  Jackson  Twp.,  v.  Berg,  50  Ind.  501, 
the  court  says:  "Under  the  Constitution,  hs 
well  as  under  the  law  fixing  the  term  of  Bere's- 
office,  it  is  clear  that  he  was  entitled  to  hold 
the  office,  not  only  for  the  year  but  until  his 
successor  was  elected  and  qualified.  As  loug 
as  he  continued  in  the  office,  his  successor  not 
having  been  elected  and  Qualified,  he  was  such 
officer,  not  d€  facto  merely,  but  dejnre.  The 
Constitution,  and  law  under  which  he  wa& 
elected,  enacted  in  pursuance  of  the  Constitu- 
tion, made  him  such."  The  conclusion  reached 
here  is  based,  it  is  true,  upon  the  constitu- 
tional as  well  as  the  statutory  provision  on  the 
subject,  but  it  is  a  direct  adjudication  as  to  the 
tenure  of  the  office.  State,  Stevenson,  v.  Smith, 
87  Mo.  158,  is  a  case  much  in  point,  with  tbe- 
constitutional  element  eliminated,  and  arose 
under  the  provisions  of  the  charter  of  the  city 
of  St.  Louis.  Black,  J.,  in  delivering  the 
opinion  of  the  court,  says:  "It  is  true,  the 
law  by  which  the  relator  was  appointed  fixed 
the  term  of  office  at  four  years,  and  contem- 
plates that  at  the  expiration  of  that  time  a  new 
appointment  will  be  made,  but  the  same  law 
also  contemplates  that  the  appointing  power 
may  not  be  promptly  exercised,  and  to  prevent 
a  vacancy  the  incumbent  is  made  to  hold  over 
until  such  appointment  is  made.  This  is  a 
contingency  contemplated  by  the  law,  and  en- 
ters into  every  such  appointment,  and  the  time 
he  holds  over  the  designated  period  is  as  much 
a  part  of  the  term  of  his  office  as  that  which 
precedes  the  date  at  which  the  new  appoint- 
ment should  be  made.  We  have  seen  this  is 
so  for  all  purposes  of  holding  the  office, 
and  in  suits  against  the  officer  and  his  sureties 
on  his  official  bond,  and  it  must  also  be  true 
with  respect  totheemolumentsof  the  office."  See 
also  Savings  Bank  v.  Hunt,  72  Mo.  597,  87  Am. 
Rep.  449;  Long  v.  Seay,  72  Mo.  648:  and  State, 
Bueneman,  v.  Kurtzeborn,  78  Mo.  99.  In  Tay- 
lor y.  SulUtan,  45  Minn.  309, 11  L.  R.  A.  272,  it 
is  held  that  "the  incumbent  of  an  office,  the 
term  of  which  is  for  a  specified  period  *  and 
until  his  successor  is  elected  and  qualified,'  is 
entitled  to  retain  the  office  after  the  lapse  of 
the  specified  period,  in  the  event  of  the  elec- 
tion of  another  person  to  succeed  him,  who  is 
ineligible."  See  also,  in  support  of  this  doc- 
trine, State,  Loring,  v.  Benedict,  15  Minn.  198 
(Gil.  153),  KaA  People,  Baird,  v,  Tilton,  87Cal. 
614.  And  if  no  vacancy  occurs  the  incum- 
t)ent's  term  must  be  continuous.  In  State  v. 
Hotce,  25  Ohio  St.  597,  18  Am.  Rep.  821.  it  is 
held  that  an  incumbent  so  holding  over  after 
the  technical  term  is  in  office  de  jure;  but  it 
was  there  thought  that  the  time  intervening  the 
expiration  of  the  period  fixed  by  the  statute 
and  the  election  and  qualification  of  a  success- 
or was  not  a  part  of  the  preceding  term,  and 
that  the  holding  over  was  pro  tempore.  In 
other  cases  it  is  neld  that  the  holding  over  is^ 
but  an  occupancy  of  that  proportion  of  the- 
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successor's  term.  See  Riddel  v.  School  DisL 
No.  7S,  15  KaD.  170.  One  thing,  however,  is 
palpably  manifest,— that  the  right  to  hold  over 
is  by  virtue  of  the  previous  appoiutment  or 
election  or  qualification;  it  is  a  right  accorded 
by  statutes  regulating  the  tenure  of  ofQce. 
The  holding  does  not  come  to  an  end  on  the 
day  of  the  expiration  of  the  statutory  period, 
unless  there  comes  a  duly  elected  and  qualified 
officer  to  cut  it  off,  or  unless  his  recognized 
successor  is  inducted  into  the  office.  In  one 
sense  the  holding  over  is  pro  tempore ,  because 
the  time  of  the  holding  is  dependent  upon  the 
elecUoD  or  appointment  of  a  successor;  and  in 
another  it  may  be  considered  as  the  occupancy 
of  a  successors  term,  which  is  shortened  by 
that  length  of  time.  But  the  holding  for  the 
technical  term  and  the  holding  over  is  a  recog- 
nized right  arising  from  one  appointment  or 
one  election.  The  tenure  of  office  is  indivisi- 
ble. It  cannot  be  considered  as  a  broken  term, 
or  as  a  double  term;  it  is  one  continuous  hold- 
ing; and  the  holding  over  abiding  the  election 
of  a  successor,  it  seems  to  us,  is  as  much  a 
part  of  the  term  of  office  as  that  which  pre- 
cedes it,  and  the  interpretation  of  the  bond  in 
question  must  be  governed  accordine^ly. 

The  city  charter  provides  (§  23)  that  "every 
person  elected  to  office  under  this  act  shall 
qualify  by  taking  and  tiling  with  the  auditor 
within  ten  days  from  his  election  an  oath  of 
office;"  and  it  is  contended  for  this  provision 
that  a  failure  or  refusal  to  thus  qualify  within 
ten  days  has  the  effect  to  vacate  the  office. 
However  this  may  be,  the  clause  in  question 
has  reference  to  the  officer  elect,  and  not  to  an 
incumbent  who  has  already  qualified  and  is 
holding  over  the  pnrticular  term.  There  is  no 
provision  in  the  charter  requiring  an  officer 
holding  over  pending  the  election  of  his  suc- 
cessor to  requalify.  If  there  is,  our  attention 
has  not  been  called  to  it.  He  continues  in  of- 
fice by  virtue  of  his  previous  election  and 
qualification,  and  the  term  is  coextensive  with 
his  holding  in  that  capacity.  In  coming  to 
this  conclusion,  we  have  not  been  unmindful 
of  the  rule  that  the  contracts  of  sureties  are  to 
receive  a  strict  construction,  and  that  they 
ought  not  to  be  bound  except  by  the  letter  of 
their  undertaking. 

As  bearing  upon  the  foregoing  conclusions, 
we  cite  also  Badger  v.  United  States,  Bollea,  98 
U.  8.  599,  23  L.  ed.  991;  State,  /mw,  v.  Saxon, 
25  Fla.  792;  Placer  County  v.  Dtckerson, 
45  Cal.  12;  Cut/tbert  v.  Hrooks,  49  Ga.  179; 
Kimberlin  v.  State,  Tow,  130  Ind.  120, 14  L.  R. 
A.  858;  PeojAe  v.  Beach,  77  111.  52.  Nor  is 
King  County  v.  Ferry,  5  Wash.  536, 19  L.  R. 
A.  500.  opposed  to  this  view.  There  the  legis- 
lature enlarged  or  extended  the  term  after  the 
execution  of  the  bond.  This  was  held — and 
correctly,  loo— to  be  an  impairment  of  the 
sureties  contract;  for  at  the  time  of  assuming 
the  obligation  they  could  not  have  bad  in  mind 
the  extended  period  which  the  legislature  after- 
wards saw  fit  to  add  to  the  term  fixed  by  law, 
and  did  not  engage  to  become  responsible  for 
the  acts  of  their  principal  during  the  added 
period.  Mr.  Throop.  in  his  work  on  Public 
Officers.  §  313),  says:  **But.  whatever  may  be 
the  true  rule  in  the  case  of  a  wrongful  holding 
over,  the  weight  of  American  authority  sus- 
tains the  proposition  that,  where  an  officer 
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holds  over  rightfully,  that  is,  pursuant  to  a 
statute  providing  that  he  shall  hold  over 
until  his  successor  shall  be  chosen,  or  shall 
l)e  chosen  and  shall  qualify^  this  constitutes 
one  of  the  exceptions  to  the  rule  that  the 
liability  of  the  sureties  in  an  official  bond 
does  not  extend  beyond  the  principal's  term, 
and  that  the  sureties  are  liable  for  his  de- 
faults during  the  additional  time."  See  also 
in  this  connection  'fJiompson  v.  State,  37  Miss. 
522,  and  StaU  v.  WeUs,  8  Nev.  105.  And  this 
view  has  been  adopted  in  Eddy  v.  Kincaid, 
supra.  But  whether  considered  as  an  excep- 
tion, or  as  the  rule  itself,  it  can  only  be  sus- 
tained upon  the  principle  that  the  holding  over 
is  a  continuation  of  the  term,  and,  together  with 
the  technical  term,  constitutes  one  and  the  same 
term. 

Many  authorities  are  cited  by  counsel  for  ap- 
pellant, of  which  Chelmsford  Co.  v.  Demarest, 
7  Gray,  1,  is  the  leading  case,  in  support  of  the 
contention  that  the  sureties  are  not  held  beyond 
the  particular  term.  But  it  will  be  found, 
upon  an  examination  of  these  authorities,  that 
nearly  all  of  them  consist  of  cases  where  the  in- 
cumbents  have  been  re-elected  or  reappointed 
to  the  same  office,  and  the  authorities  have  per- 
mitted them  to  continue  in  office  without 
again  qualifying.  In  such  a  case  it  is  the  duty 
of  the  authorities  to  require  the  incumbent  to 
requalify,  and,  upon  his  failure  or  refusal  to 
comply  with  the  recjuirement,  to  declare  the 
office  vacant,  failing  m  which  the  sureties  are 
not  bound  beyond  the  term,  or,  as  some  of  the 
authorities  say,  a  reasonable  time  thereafter. 
See,  in  this  connection,  Rany  v.  TJie  Governor, 
4  Black f.  5.  The  case  is  the  same  as  if  one  of- 
ficer succeeds  another  by  election  or  appoint- 
ment, and  is  inducted  into  the  office  without 
qualifying.  The  former  term  lapses,  and  the 
new  one  be&rins  with  an  incumbent  without 
sureties  for  the  due  and  faithful  observance  of 
his  duties.  These  authorities  are  without  rel- 
evancy here. 

The  instruction  of  the  court  to  the  jury 
touching  the  liability  of  the  sureties  was,  in 
effect,  that  they  were  liable  upon  the  bond  for 
the  acts  of  the  principal  from  the  time  of  the 
execution  thereof  to  the  6th  day  of  November, 
1893,  and  for  a  reasonable  length  of  time  there- 
after. This  instruction  was  fully  as  favorable- 
to  the  defendants  as  they  had  a  right  to  expect, 
under  the  law. 

Objections  were  made  by  defendants,  at  the 
trial,  to  the  introduction  of  all  the  testimony, 
as  it  was  offered,  upon  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  and  it  is  contended 
that  the  complaint  is  faulty  in  that  it  contains 
no  direct  allegation  that  the  defendant  was  not 
elected  his  own  successor.  If  tested  by  a  de- 
murrer, we  are  not  sure  hut  this  would  have 
been  a  vital  objection.  Thompson  v.  State,  87 
Miss.  522.  But  the  defendants  have  answered 
over,  and  the  objection  is  taken  for  the  first 
time  at  the  trial  In  such  a  case  the  pleadings 
will  receive  a  liberal  construction,  to  the  end 
that  the  case  may  be  permitted  to  go  to  the 
jurv  upon  the  merits.  Thayer,  J.,  in  Specht 
V.  Allen,  12  Or.  122,  says  "that  the  party  in 
such  case  should  be  compelled  to  resort  to  a 
motion  for  judgment  notwithstanding  the  ver- 
dict, in  case  one  were  to  be  rendered  against. 
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him,  as  the  party  interposing  the  pleading 
ought,  when  it  had  not  been  demurred  to,  to 
be  entitled  to  the  presumptions  a  verdict 
in  his  favor  would  afford."  See  also  Dick- 
inson V.  Dustin,  21  Mich.  563,  and  Kean  v. 
Mitchell,  13  Mich.  211.  The  complaint  alleges 
"that  on  the  25tb  day  of  April,  1898,  said 
S.  F.  Murphy  duly  entered  upon  the  duties 
of  his  said  office,  and  continued  to  act  by 
virtue  of  said  election  until  the  19tb  day  of 
December,  1898;  that  the  term  of  office  of  the 
said  S.  F.  Murphy  expired  on  the  6th  day  of 
November,  1898,  but  that  said  Murphy  con- 
tested the  election  held  on  said  date,  and  re- 
tained possession  of  all  the  property  of  said 
office,  and  refused  to  deliver  the  same,  and  was 
the  de  facto  treasurer  of  said  city  until  the 
19th  day  of  December,  1893,  when  the  said 


Murphy  resigned  all  right  and  title  to  said  of- 
fice." *We  think  it  may  be  inferentially  de- 
duced from  these  allegations  that  Murphy  was 
not  elected  his  own  successor,  and  that  the 
complaint  is  sufficient  after  verdict.  Straban, 
J.,  says:  * 'After  verdict,  if  there  are  any  alle- 
gations in  the  complaint  under  which  evidence 
might  have  been  introduced  which  would  have 
justified  the  verdict,  we  are  bound  to  presume 
that  it  was  introduced,  and  that  the  verdict  is 
based  thereon."  Wilier  v.  Oregon  B,  di  Nai>. 
Co.  15  Or.  158.  So  that  upon  the  case  made  by 
the  pleadings  and  the  presumption  that  pre- 
vails in  support  of  the  findings  of  a  jury,  we 
are  not  disposed  to  disturb  the  verdict;  and,  no 
error  appearing  upon  the  record,  the  judgment 
of  the  court  below  is  a  firmed. 
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A  married  womaA  has  no  power  to  sub- 
scribe to  a  ftind  for  the  purpose  of  procurinK 
an  improvement  upon  property  in  the  vicinity  of 

1  property  owned  by  her,  althouffb  her  property 
may  be  incidentally  benefited  by  the  improve- 

'   ment. 

{Moore  and  Qrani^  JJ.^  dieaent.) 
(July  81, 188S.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  a  sub- 
scription which  defendant,  a  married  woman, 
had  made  toward  the  erection  of  a  chamber  of 
commerce  building  In  the  vicinity  of  her  prop- 
erty.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Albert  J.  Chapman,  for  plaintiff  in 
error: 

When  any  party  brings  suit  against  a  mar- 
ried woman,  that  party  should  bring  himself 
within  the  scope  of  the  married  woman's  act 
of  1855;  that  is,  he  must  aver  in  his  declaration 
that  she  is  a  married  woman,  and  the  contract 
counted  upon  is  for  a  contract  of  sale  of  some 
or  all  of  her  real  or  personal  property,  or  for 
a  sale,  transfer,  mortgage,  conveyance,  devise, 
or  bequest  by  her  or  her  own  real  or  personal 
property.  Possible  incidental  benefits  cannot 
support  it. 

Russel  V.  People's  8av.  Bank,  39  Mich.  674; 
Powers  V.  Russell,  26  Mich.  179;  Ehnerp  v. 
I^d,  Id.  431;  West  v.  Laraway.  28  Mich.  464; 
Johnson  V.  Sutherland,  89  Mich.  579. 


Statutes  in  derogation  of  the  common  law  or 
of  a  previous  express  enactment  are  to  be  con- 
strued strictly,  not  operating  beyond  their 
words  or  the  clear  repugnance  of  their  pro- 
visions. 

1  Bishop,  Crim.  L.  §  91;  Cooley,  Const. 
Lim.  61;  Broom,  Legal  Maxims,  88;  Sedgw. 
Stat.  &  Const.  L.  818. 

The  condition  of  married  women  at  common 
law  is  clearly  and  succinctly  set  forth  in  the 
case  of  Tong  v.  Marvin,  15  Mich.  66. 

Our  statutes  do  not  authorize  a  married 
woman  to  become  personally  liable  on  an  ex- 
ecutory promise  except  concerning  her  sepa- 
rate  estate 

Kenton  'ins.  Co.  v.  McCleUan,  48  Mich.  565; 
De  Vries  v.  Conklin,  22  Mich.  255;  West  v. 
Laraway,  and  Emery  v.  Lord,  supra;  Ross  v. 
Walker,  81  Mich.  120;  Jenne  v.  MarbU,  87 
Mich.  819;  KitcheUv.  Mudgett,  Id.  81;  Carley 
V.  Fox,  88  Mich.  887;  Johnson  v.  Sutherland, 
supra; Russel  v.  People's  Sav.  Bank,  89  Mich. 
671;   Gantz  v.  Toles,  40  Mich.  725. 

There  is  never  any  presumption  of  validity 
of  such  an  undertaking,  whether  negotiable  or 
not,  and  proof  must  always  be  given  of  such  a 
consideration  as  will  bind  her. 

Powers  V.  Russell,  Emery  v.  Lord,  West  v. 
Laraway,  and  Johnson  v.  Sutherland,  supra. 

Messrs.  Griffin  A  Warner,  for  appellee: 

If  a  married  woman  owns  separate  estate 
and  property,  and  enters  into  a  contract  relat- 
ing to  it,  and  either  directly  or  indirectly  re- 
ceives a  consideration  for  it,  and  her  separate 
estate  is  benefited,  then  she  is  liable. 

Gillespie  v.  Beecher,  94  Mich.  874;  Russel  v. 
Peoples  Sav.  Bank,  89  Mich.  671;  Arthur  v, 
Caverly,  98  Mich.  82;  Tillman  v.  Shaekleton, 
15  Mich.  447,  93  Am.  Dec.  198;  Brawn  v. 
Fifield,  4  Mich.  322:  Hirsltfield  v.  Waldron,  88 
Mich.  116;  Campbell  v.  White,  22  Mich.  178. 


Note.— In  contrast  with  the  above  case  may  be  I  power  to  make  a  donation  from  the  trust  funds  to 
mentioned  that  of  Drake  v.  Crane  (Mo.)  27  L.  R.  A.  aid  In  building-  a  hotel  near  the  trust  property  on 
653,  in  which  a  trustee  under  a  will  wa^held  to  have  ■  the  firround  that  it  constituted  a  good  investment. 

^  L.  R.  A. 
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Detroit  Chamber  of  Cokmkrce  y.  Goodman. 


Montgomery,  J.,  delivered  theopiDion  of 
the  court: 

I  aeree  fully  with  my  brother  Moore  that 
ibeeDlarged  powers  of'a  married  woman,  un- 
der the  married  woman's  act  (How.  Anno.  Stat. 
Si  6*295),  include  tbe  right,  not  only  to  dispose 
of  property  already  acquired,  but  to  make  con- 
tracts for  the  acquisition  of  property,  and  con- 
tracts directly  relating  to  property  owned  by 
her.  But  I  am  not  able  to  agree  that  an  ex- 
ecutory wjntract  made  by  a  married  woman, 
by  which  she  agrees  to  donate  money  for  any 
enterprise,  public  or  private,  which  may  in- 
cidentally benefit  her  properly,  is  enforceable. 
The  statute  reads  that  "the  real  estate  of  every 
female,  acquired  before  marriage,  and  all  prop- 
erty, real  and  personal,  to  which  she  may  after- 
wards become  entitled  by  gift,  grant,  inherit- 
aDce.  or  devise,  or  in  any  other  manner,  shall 
be  and  remain  the  estate  and  property  of  such 
female,  and  shall  not  be  liable  for  the  debts, 
obligations,  and  engagements  of  her  husband, 
and  may  be  contracted,  sold,  transferred, 
mortgaged,  conveyed,  devised,  or  bequeathed 
by  ber  in  the  same  manner,  and  with  a  like 
effect,  as  if  she  were  unmarried ."  The  statute 
does  not  intend  to  remove  all  the  common-law 
disabilities  resting  upon  married  women.  The 
design  was  to  confer  upon  a  wife  the  right  to 
enjoy  and  dispose  of  her  own  property,  and  to 
acquire  property,  and  the  statute  should  not  be 
extended  by  construction  to  cases  not  embraced 
in  its  language,  nor  within  its  design.  BeeDe 
Vms  V.  Cohkiin,  22  Mich.  259.  Such  an  en- 
gai?ement  as  thai  involved  in  this  case  is  not 
one  by  which  the  wife  conveys  or  grants  her 
property,  nor  is  it  one  by  which  she  acquires 
property  by  gift,  grant,  inheritance,  or  in  any 
other  manner.  The  most  that  can  be  said  is 
that  an  incidental  benefit  may  result  to  prop- 
erty which  she  already  owns.  In  Rusael  v. 
Pf(rpU*$  Sac.  Bank,  39  Mich-  671,  it  was  said  by 
Mr.  Justice  Cooley :  *'The  lest  of  competency 
to  make  tbe  contract  is  to  be  found  in  this: 
That  it  does  or  does  not  deal  with  the  woman's 
individual  estate:  possible  incidental  benefits 
cannot  support  it."  It  is  true  that  case  was  a 
case  involving  suretyship,  but  it  is  no  more 
true  in  this  case  than  in  that,  that  by  the  con- 
tract engagement  tbe  married  woman  acquires 
property,  and  in  that  case  as  well  as  this  there 
was  tbe  contention  and  the  fact  of  incidental 
benefit  to  the  married  woman  to  result  from 
tbe  engagement.  I  think  the  reasoning  of  that 
case  not  mapplicable,  and,  basing  my  conclu- 
sion upon  tbe  statute  itself,  I  am  convinced  that 
this  undertaking  is  not  within  the  power  con- 
ferred upon  married  women  by  the  act. 

The  judgment  will  l/e  reverted,  with  costs,  and 
no  new  trial  granted. 

Lone.Ch.  J.,  and  Hooker,  J.,  concurred 
with  Montg^omery,  J. 

Hoore,  J.,  dissenting: 

Tbe  plaintiff  sued  the  defendant  to  recover 
for  an  amount  due  on  a  subscription  reading  as 
follows: 

Detroit,  Mich.,  1892. 

We,  the  undersigned,  being  desirous  of  locat- 
ing the  new  Chamber  of  Commerce  Building 
on  the  northeast  comer  of  State  and  Qriswold 
streets,  where  tbe- directors «of  said  aflsociation 
-%  L  R.  A. 


I  have  agreed  to  purchase  a  site  88x100  if  it 
{ can  be  had  for  $60,000,   to  provide  for  the 

difference  between  that  amount  and  the  cost 
I  of  the  property,  viz.,  $118,000,  hereby  agree  to 

pay  to  the  treasurer  of  the  Chamber  of  Com- 
I  merce  Association  the  sum  set  opposite  our 

names,  upon  the  following  conditions  and  in 
I  the  following  manner. 

Then  follow  the  conditions  and  list  of  sub- 
scribers. The  subscription  was  not  paid. 
The  plaintiff  sued  the  defendant,  and  obtained 
judgment.     The  defendant  appeals. 

There  were  two  counts  in  the  plaintiff's 
declaration.  A  copy  of  the  subscription  sued 
,  upon  was  set  up  in  the  declaration.  The  de- 
,  fendant  pleaded  the  general  issue,  but  did  not 
!  by  affidavit  deny  the  execution  of  tbe  sub- 
scription. All  those  assignments  of  error  re- 
lating to  tbe  signature  of  the  defendant,  the 
refusal  of  the  judge  to  allow  the  comparison  of 
handwriting  as  to  the  signatures,  the  cross- 
examination  of  Mr.  Cozzens  growing  out  of  his 
testimony  as  to  the  defendant's  signature,  and 
the  charge  of  the  judge  in  which  he  charged 
the  defendant  must  be  deemed  to  admit  the 
execution  of  the  instrument,  under  the  plead- 
ings, are  none  of  them  well  taken.  By  failing 
to  file  an  affidavit  denying  the  subscription 
the  defendant  admitted  its  execution.  Cir.  Ct. 
Rule  79.  The  only  important  question  upon 
the  record  is.  Was  il  competent  for  Mrs.  Good- 
man to  make  this  subscription?  When  it  was 
made  she  was  a  married  woman  who  owned 
tbe  Griswold  House,  worth,  with  the  real 
estate,  about  $100,000.  This  property  was 
about  a  block  away  from  tbe  proposed  Cham- 
ber of  Commerce  site.  The  plaintiff  claims 
that  defendant's  subscription,  with  others,  was 
the  moving  cause  of  their  purchasing  the  site; 
that  it  was  believed  by  tbe  defendant  that,  if 
the  old  livery  stable  occupying  the  site  was 
torn  away,  and  a  fine  building  erected  thereon, 
it  would  increase  the  value  of  defendant's  prop- 
erty many  times  more  than  the  amount  of  her 
subscription,  and  for  that  reason  the  subscrip- 
tion was  made  by  her.  It  is  also  argued  that 
the  erection  of  the  Chamber  of  Commerce 
Buildingdid  increase  the  value  of  her  property, 
that  her  separate  estate  was  benefited,  and  that 
she  is  not  under  disability  under  the  statute. 
On  the  part  of  the  defendant  it  is  claimed  that 
under  the  common  law  she  could  not  make 
this  contract,  and  that  tbe  married  woman's 
act  (How.  Anno.  Stat.  §  8295)  does  not  allow 
her  to  make  such  a  contract.  It  is  claimed 
that  she  may  contract,  sell,  transfer,  convey, 
devise,  or  bequeath  her  real  and  personal 
estate,  and  cannot  do  more;  that  her  power  is 
not  general,  but  statutory;  that  possible  inci- 
dental benefits  cannot  support  a  contract  made 
by  her,— citing  Eussel  v.  People*s  Sav,  Bank, 
H9  Mich.  674;  Powers  v.  Russell,  26  Mich.  179; 
Emery  v.  Lord,  Id.  431;  West  v.  La r away, 
28  Mich.  464;  Johnson  v.  Sutherland,  39  Mich. 
579.  The  relations  of  husband  and  wife 
towards  each  other  nnd  their  property  rights 
under  the  common  law  are  very  exhaustively 
discussed  in  the  case  of  Tonp  v.  Marvin,  15 
Mich.  60.  Justice  Cooley  also  gives  an  in- 
teresting history  in  this  case  of  the  early  legis 
lation  in  this  state  in  relation  to  the  rights  of 
married  women,  by  which  it  was  made  to  ap- 
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pear  that  the  pur^oee  of  this  legislation  was  to 
preserve  to  the  wife  all  her  rights  in  her  own 
property,  with  as  full  power  of  control  and 
disposition  as  if  she  had  remained  unmarried. 
It  has  been  uniformly  held  by  this  court  that 
our  statutes  do  not  authorize  a  married  woman 
to  become  personally  liable  on  an  executory 
promise,  except  concerning  her  estate  already 
possessed,  or  referring  to  h,  or  in  relation  to 
the  property  to  be  acquired  by  the  contract  or 
in  consideration  of  it.  A  note  given  for  any 
other  consideration  is  void  {Kenton  Ins,  Co.  v. 
MeCleUan,  48  Mich.  564),  and  unless  the  con- 
sideration for  this  subscription  relates  to  her 
separate  estate  already  owned  by  her,  or  re- 
ferring to  it,  or  in  relation  to  property  to  be 
acquired  bv  the  contract  or  in  consideration  of 
it.  It  would  be  void.  On  the  other  hand,  if  the 
consideration  of  this  subscription  was  that  the 
estate  which  she  then  possessed  was  to  be  in- 
creased in  value,  and  if,  as  a  result  of  what 
was  done,  her  estate  in  fact  increased  in  value, 
would  it  not  be  a  sufficient  consideration  for 
the  contract,  and  make  it  valid?  In  Tillman 
V.  Sfiackleton,  15  Mich.  447,  93  Am.  Dec.  198, 
it  was  held  that  where  a  married  woman  keeps 
a  boarding  house  with  the  consent  of  her 
husband,  and  controls  the  entire  business,  con- 
tracts of  purchase  made  by  her  for  the  pur- 
poses of  the  business  must  be  considered  as 
contracts  in  relation  to  her  sole  property,  and 
therefore  binding  upon  her.  In  Campbell  v. 
White,  22  Mich.  185.  it  was  held  that  a  mar- 
ried woman  residing  with  her  husband,  and 
owning  a  separate  estate,  could  be  held  liable 
for  the  merchandise  purchased  by  her  on 
her  individual  credit,  though  the  merchan- 
dise was  family  necessaries,  and  was  actually 
used  by  the  husband's  family  and  in  his  house- 
hold. Her  liability  was  not  contingent  upon 
her  ownership  of  other  separate  estate,  or  on 
the  character  of  the  goods  bought,  or  their  dis- 
position. It  depended  on  the  facts  that  the 
property  was  obtained  upon  her  credit.  Her 
promise  to  pay  for  the  articles  was  an  un- 
dertaking to  pay  for  her  separate  property.  In 
Rankin  v.  West,  25  Mich.  195,  it  was  held  that 
a  married  woman  could  carry  on  a  meat  mar- 
ket in  her  own  name,  and  that  an  agreement 
to  pay  for  stock  furnished  to  supply  the 
market  was  valid,  though  the  business  was 
carried  on  by  her  husband  acting  as  agent.  In 
HiTshfield  v,Waldron,  88  Mich.  116,  it  was 
held  that  a  married  woman  living  with  her 
husband  is  liable  for  the  price  of  clothing  pur- 
chased by  her  for  a  minor  son,  and  charged  to 
her  by  her  direction,  she  agreeing  to  pay  for 
the  same.  These  decisions  seem  to  be  put 
upon  the  ground  that  the  sale  of  the  property 
was  the  consideration  of  her  promise,  and  made 
her  liable  under  the  statute  The  purchase  of 
the  goods  by  her  made  them  her  separate  prop- 
erty. The  use  made  of  them  afterwards  was 
not  material. 

In  Arth'ur  v.  Caterly,  98  Mich.  82,  it  was 
held  that  a  wife  who  joins  with  her  husband 
in  a  warranty  deed  of  his  land,  the  only  con- 
sideration for  which  is  the  conveyance  to  her 
of  other  land,  is  jointly  liable  with  him  for  a 
breach  of  the  covenants  in  the  deed.  It  was 
held  that  in  such  case  she  is  contracting  with 
respect  to  property  to  be  held  and  owned  as 
her  separate  estate;  and  that,  while  a  married 
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woman  has  no  power  to  make  contracts  ex- 
cept concerning  her  separate  estate,  if  the 
obligation  was  entered  into  for  her  own  pur- 
pose, and  the  agreement  was  concerning  prop- 
erty to  be  acquired  by  her  in  consideration  of 
the  contract,  in  either' case  she  would  be  liable. 
The  case  of  Emery  v.  Lord,  26  Mich.  431,  has 
long  been  a  leading  case  in  relation  to  the  con- 
tracts of  married  women.  While  in  that  case 
it  was  held  that  a  married  woman  is  not  liable 
upon  her  promissory  note  given  for  the  purpose 
of  securing  a  debt  of  tbenusband,  it  was  also 
held :  **If  the  balance  of  the  account  for  which 
the  note  was  given  was  equitably  due  from 
the  wife,  and  if,  as  between  her  and  her  hus- 
band and  the  plaintiff,  there  was  an  equitable 
obligation  on  her  part,— as,  if  the  materials 
furnished  by  the  plaintiff  were  thus  used  in 
improving  the  property,  without  her  having 
paid  or  become  bound  to  pay  to  the  husband 
or  anyone  else  for  them,  .  .  .  then,  whether 
the  note  was  given  in  extinguishment  or  only 
as  security  for  the  indebtedness,  and  though 
the  credit  might  originally  have  been  given  to 
the  husband,  there  was  a  good  and  valuable 
consideration  for  the  note,  and  she  would  l)e 
bound.  It  would  then  be,  in  effect,  substan- 
tially a  debt  incurred  on  account  of  her  own 
separate  property,  with  respect  to  which  she 
was,  by  our  statutes,  for  all  purposes  of  this 
kind,  to  be  treated  in  all  respects  as  if  she  had 
been  unmarried."  In  Oillespie  v.  Beecher,  94 
Mich .  374,  it  was  said :  "The  married  woman's 
act  was  passed  for  the  protection  of  married 
women.  It  was  intended  as  a  shield,  and  not 
as  a  sword.  Its  purpose  was  to  enlarge  her 
rights,  and  not  to  contract  them,  and  certainly 
it  was  not  meant  to  deprive  her  of  the 
right,  either  acting  alone  or  jointly  with 
others,  of  protecting  her  interests  in  property, 
either  real  or  personal."  I  think  the  doctrine 
to  be  gathered  from  these  cases  is  that,  if  the 
debt  or  obligation  made  by  a  married  woman 
is  incurred  on  account  of  her  own  separate 
property,  or  if  the  agreement  was  concerning 
property  then  owned  by  her  or  to  be  acquired 
by  her  in  consideration  of  the  contract  or 
agreement,  she  would  be  liable.  Would  ihe 
subscription  sued  upon  come  within  either  of 
those  conditions?  If  this  had  beeif  a  contract 
to  increase  the  value  of  her  property  by  mak- 
ing improvements  upon  it,  there  could  not  be 
any  question  of  her  liability.  If  her  purpose 
in  making  this  subscription  was  to  increase  the 
value  of  her  property  by  having  improvements 
made  in  its  immediate  vicinit^\  which  would 
not  be  made  unless  the  subscription  was  made, 
I  think  it  becomes  a  contract  concerning  her 
separate  propertv;  and  if,  as  a  result  of  her 
subscription,  suDstantial  improvements  are 
made  which  increase  the  value  of  her  property, 
she  does,  in  fact,  acquire  property  as  a  consid- 
eration for  her  subscription,  and  she  would  be 
liable  upon  it.  The  circuit  judge  left  the  ques- 
tion to  the  jury  as  to  why  the  subscription  was 
made, — whether  it  was  made  for  the  purpose  of 
benefiting  the  defendant's  individual  estate, 
whether  it  was  acted  upon  by  the  erection  of  the 
Chamber  of  Commerce  Building,  and  whether 
the  effect  of  the  action  of  the  plaintiff  was  to 
increase  the  value  of  defendant's  individual 
property.  His  charge  in  relation  to  those  ques- 
Uons  was  without  error. 
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It  is  suggested  by  counsel  for  defendant  that 
the  married  woman's  act  is  unconstitutional,  at 
least  in  part.  The  present  statute  has  been  in 
existence  upwards  of  forty  years.  It  has  been 
before  the  courts  for  construction  many  times. 


We  are  not  inclined  at  this  late  day  to  discuss 
its  constitutionality.  The  judgment  should  be 
affirmed. 

Grant,  J.,  concurred  with  Moore.  J. 


MINNESOTA  SUPREME  COURT. 


H,  W.   CHILDS,  Attorney  General,   ex  rd, 

C.  H.  SMITH,  Insurance  Commissioner, 

t). 

FIREMEN'S     INSURANCE     COMPANY 

ei  cd. 


MINNEAPOLIS   BOARD  OF  FIRE   UN- 
DERWRITERS.  Appt. 


(. 


.Minn.. 


.) 


*U  Gen.  liAws  1896,  chaps.  175,  178, 
not  hmiviMig  defined  the  term  "board  of 
lire  underwriters,"  reference  must  be  had  to  the 
prior  history  of  sucb  onBranlzatlobs,  in  order  to 
ascertain  the  legislative  sense  in  which  the  term 
is  used. 

2.  From  such  reference  it  appears 
that  all  corporations  of  that  name 
were  composed  exclusively  of  those  who  for 
the  time  being  were  eng-aged  in  the  business  of 
fire  Insurance  in  the  city  where  the  board  was 
organized:  that  all  who  were  engaged  in  that 
business  in  such  city  were  entitled  to  become 
members  of  it,  or  to  have  a  vote  in  the  transac- 
tloD  of  its  business;  and  that  the  incorporation  of 
only  one  sucb  board  in  the  same  city  was  author- 
ized or  contemplated. 

8.  The  Minneapolis  Board  of  Fire  Un- 
derwriters and  the  Merchants*  Board  of  Fire 
Underwriters  were  organized  under  Gen.  Stat. 
1878,  chap.  34,  title  2  (Oen.  Stat.  1894,  §S  2794-^12). 
Neither  their  articles  of  association,  nor  the 
statute  under  which  they  are  organized,  provide 
that  their  members  shall  be  composed  of  those 
engaged  in  the  business  of  fire  insurance,  or  that 
others  engaged  in  that  business  in  the  same  city 
shall  be  entitled  to  become  members  or  have 
any  voice  in  the  transaction  of  the  business  of 
the  associations.  HeldU  that  neither  of  them  are 
boards  of  fire  underwriters,  within  the  meaning 
of  the  statutes  referred  to. 

(December  7, 1898.) 

APPEAL  by  defendant,  the  Minneapolis 
il  Board  of  Fire  Underwriters,  from  an  or- 
der of  the  District  Court  for  Ramsey  County 
denying  a  new  trial  after  a  decree  disposing  of 
a  faDd  arising  under  a  statute  providing  for 
the  equipment  and  maintenance  of  a  salvage 
corps.  Affirmed, 
The  facts  are  stated  in  the  opinion. 

*Headnote8  by  Mztchsiju  J. 


Mr.  M.  B.  Koon,  with  Metsn,  Cobb  ft 
Wheelwright,  for  appellant: 

If  a  statute  is  valid  it  is  to  have  effect  ac- 
cording to  the  purpose  and  intent  of  the  law- 
maker. The  intent  is  the  vital  part,  the  es- 
sence of  the  law 

Sutherland,  Stat.  Constr.  §  234;  Qrimeg  v. 
Bryne,  2  Minn.  92. 

The  statute  expressly  provides  that  the  tax 
shall  be  payable  to  but  one  board  of  under- 
writers in  each  city. 

It  is  the  duty  of  the  courts  in  construing  the 
statutes,  to  seek  for  the  legislative  intent  from 
the  words  and  language  employed. 

Sutherland,  Stat.  Constr.  §  237. 

If  the  statute  in  express  terms  does  not  pro- 
vide that  the  tax  be  payable  to  one  board  only, 
yet  a  construction  that  it  is  so  intended  must 
obtain. 

Sutherland,  Stat.  Constr.  §  300. 

A  construction  should  always  be  given 
which  will  best  carry  out  the  result  sougiit  to 
be  accomplished;  and  one  that  would  result  in 
inconvenience  or  lead  to  absurd  consequences 
should  never  be  considered. 

Sutherland,  Stat.  Constr.  chap.  18,  title, 
Iriterpretation  and  Construction. 

The  duties  imposed  by  these  statutes  are  of 
a  public  character. 

State  V.  SheppardO/Hun.)  67  N.  W.  62. 

If  there  can  be  but  one  board  of  underwrit- 
ers in  Minneapolis  the  claims  of  the  Minne- 
apolis Board  are  paramount  to  those  of  the 
Merchants'  Board.  Where  there  are  equal 
equities,  the  first  in  order  of  time  shaJl  prevail. 

The  Merchants'  Board  of  Underwriters  is 
not  a  board  of  underwriters  within  the  mean- 
ing and  scope  of  the  statute,  for  the  reason 
that  it  is  not  composed  of  insurance  agents  or 
underwriters. 

New  York  Bd.  of  Fire  Underwriters  v.  Metro- 
politan Uoyda,  11  Misc.  646;  Fire  Insurance 
Patrol  V.  Boyd,  120  Pa.  624.  1  L.  R.  A.  417;  23 
Am.  &  Eng.  Enc.  Law,  p.  386. 

The  Merchants'  Boaxtl  had  no  right  to  trans- 
act business  because  no  part  of  its  capital 
stock  had  ever  been  issued  or  subscribed . 

Morawetz,  Priv.  Corp.  §  137;  Bray  v.  Far- 
well,  81  N.  Y.  604;  People,  Bunt.  v.  National 
Sav.  Bank  (111.)  8  West.  Rep.  460;  Hunt  v. 
Kansas  dt  M.  Bridge  Co.  11  Kan.  412;  Nemaha 
Coal  A  Min.  Co.  v.  SetUe,  54  Kan.  424;  A^ten 
Water  cfe  L.  Co.  v.  Aspen,  6  Colo.  App.  12; 
Walton  V.  outer,  49  Kan.  110. 


NoTK.->A  fire  Insurance  patrol  was  held  to  be  a  i  As  to  charges  on  foreifrn  Insurance  companies 
ctaaritj  within  the  rule  precludincr  liability  for  I  for  a  fire  department  or  flremen^s  fund,  see  cases 
neirHgent  acts  of  a  servant  in  the  case  of  Fire  In-  I  in  rxiAe  to  State,  Richards,  v.  Ackermao  (Ohio)  24 
snnmoe  Patro]  v.  Boyd  (Pa.)  1 L.  K.  A.  417.  >  L.  R.  A.  on  page  299. 
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Messrs.  W.  Herti^  and  A.  H.  Hall  also 
for  appellant. 

Messrs.  H.  W.  Childs,  Attorney  General, 
Oallagrher  ft  Gallag^her,  C.  J.  Caha- 
ley,  and  Freeman  P.  Lane  for  respond- 
ents. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

This  litigation  grows  out  of  "the  salvage 
corps  legislation"  enacted  at  the  last  session  of 
the  legislature,  which,  so  far  as  here  material, 
is  as  follows:  That  boards  of  fire  underwrit- 
ers, incorporated  by  or  under  the  laws  of  the 
state  of  Minnesoia,  shall  have  power  to  provide 
suitable  rooms  for  the  accommodation  of  salv- 
age corps  and  6re  patrols,  and  also  to  provide 
a  patrol  of  men  and  a  competent  person  to  act 
as  superintendent,  to  discover  and  prevent 
fires,  with  suitable  apparatus  to  save  and  pre- 
serve property  or  life  at  and  after  a  fire;  and, 
the  better  to  enable  them  so  to  act  with  prompt- 
ness and  efficiency,  full  power  is  given  siich 
superintendent  and  such  patrol  to  enter  any 
building  on  fire,  or  which  may  be  exposed  to 
or  in  danger  of  taking  fire  from  any  other 
building,  subject  to  the  control  of  the  chief  of 
the  fire  department  of  the  city,  and  at  once 
to  proceed  to  protect  and  endeavor  to  save  the 
property  therein,  or  to  remove  such  property, 
or  any  part  thereof,  from  such  premises  during 
and  after  a  fire.  Laws  1805,  chap.  178,  §  1. 
Also,  when,  by  the  laws  of  any  other  state  oi' 
nation,  any  taxes,  fines,  penalties,  licenses, 
fees,  additional  to  or  in  excess  of  those  imposed 
by  the  laws  of  this  state  upon  foreign  insur- 
ance companies  and  their  agents,  are  imposed 
on  insurance  companies  of  this  state  and  their 
agents  doing  business  in  such  state,  the  same 
taxes,  fines,  etc.,  shull  be  imposed  upon  all  in- 
surance companies  of  such  state  and  their 
agents  doing  business  in  this  state,  so  long  as 
such  laws  remain  in  force:  provided,  that  any 
insurance  company  of  any  other  state  or  nation 
doing  business  in  any  city  of  this  state  wherein 
there  is  a  duly  incorporated  board  of  under 
writers,  that  has  organist  a  salvage  corps  as 
provided  by  statute,  and  such  insurance  com- 
pany or  its  agents  are  not  subject  to  taxation 
for  the  equipment  and  maintenance  of  said 
salvage  corps  under  this  section,  then  such  in- 
surance company  or  companies  shall  be  subject 
to  a  tax  equal  to  2  per  cent  on  the  gross  amount 
of  the  premiums  received  by  said  company  in 
such  city,  which  sum  shall  be  payable  to  the 
treasurer  of  said  board  of  underwriters,  and 
shall  be  by  said  board  of  underwriters  used 
solely  for  the  equipment  and  maintenance  of 
said  salvage  corps;  and  such  tax  shall  be  in  ad- 
dition to  all  taxes,  penalties,  licenses,  and  fees 
provided  in  this  act  to  be  paid  to  the  state  of 
Minnesota  by  such  insurance  companies  or 
their  agents.  Laws  1895,  chap.  175,  §  84. 
The  controversy  is  now  entirelv  between  the 
Merchants'  Board  of  Fire  Underwriters  and 
the  Minneapolis  Board  of  Fire  Underwriters, 
as  to  which  is  entitled  to  the  2  per  cent  on  the 
gross  amount  of  premiums  received  in  the  city 
of  Minneapolis  by  the  Firemen's  Insurance 
Company,  an  Illinois  corporation  falling  within 
the  provisions  of  chapter  175,  supra.  The 
claim  of  the  former,  which,  for  the  sake  of 
brevity,  we  shall  call  the  "Merchants'  Board," 
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is  that  each  board  is  entitled  to  one  half  of  the 
fund,  while  the  contention  of  the  latter,  which 
we  shall  call  the  "Minneapolis  Board,"  is  that 
it  is  entitled  to  the  whole  of  it.  The  trial  court 
held  that  each  board  was  entitled  to  one  half 
of  the  fund,  and  from  that  decision  the  Min- 
neapolis Board  appealed. 

Both  boards  purport  to  be  incorporated  un- 
der title  2  of  chaper  34  of  the  General  Statutes 
of  1878  (Gen.  Stat.  1894,  §§  2794-2912).  Their 
principal  place  of  business  is  the  city  of  Min- 
neapolis. The  general  nature  of  the  business 
of  the  Merchants'  Board,  as  stated  in  its  arti- 
cles of  incorporation,  is  "the  promotion  of 
just  and  equitable  practices  between  insurance 
companies  doing  business  in  the  city  of  Min- 
neapolis and  the  assured  of  said  city;  the  pre- 
vention of  fire;  the  saving  and  preservation  of 
property  from  injury  and  destruction  by  fire 
or  water;  the  organization  and  equipment  of 
salvage  corps  and  fire  patrols/'  whose  duty  it 
shall  be  to  attend  all  fires,  use  their  best  efforts 
to  extinguish  them,  and  save  and  protect  prop- 
erly at  or  after  such  fires.  The  general  nature 
of  the  business  of  the  Minneapolis  Board  is 
stated  in  its  articles  to  be  "the  organization 
and  equipment  of  a  salvage  corps  and  fire  pa- 
trols" for  substantially  the  same  purposes  as 
those  stated  in  the  articles  of  the  Merchants' 
Board.  The  articles  of  each  provide  that  the 
capital  stock  shall  be  $10,000,  to  be  paid  in  as 
may  be  called  for  by  the  board  of  directors; 
the  shares  of  stock  to  be  1,000,  of  the  amount 
of  $10  each.  In  neither  case  do  the  articles 
contain  any  provision  as  to  the  qualifications  of 
members  or  stockholders,  or  for  anyone  except 
stockholders  having  any  voice  in  the  affairs  of 
the  corporation.  The  Minneapolis  Board  was 
organized  in  April,  1896;  and  the  Merchants' 
Board  in  August  of  the  same  year.  The 
court  below  found  that  all  the  shareholders  of 
the  Minneapolis  Board  were  at  the  time  of  its 
incorporation  "in  some  manner  engaged  in  the 
business  of  fire  insurance  in  the  city  of  Minne- 
apolis," and  that  the  incorporators  of  the  Mer- 
chants' Board  "were,  with  two  exceptions,  en- 
gaged in  the  fire  insurance  business,  either  as 
agents  or  directors  of  insurance  business." 
The  contentious  of  the  Minneapolis  Board  are: 
(1)  That  the  statute  contemplates  that  there 
shall  be  but  one  board  in  each  city,  whose 
members  must  all  be  underwriters,  and  which 
shall  have  the  management  and  control  of 
salvage  corps  therein;  that,  if  there  can  be  but 
one  such  organization,  then  its  rights  are  su- 
perior because  it  was  first  in  the  field.  (2)  But 
in  any  event  the  Merchants'  Board  have  no 
standing  in  court,  because  (a)  some  of  its  in- 
corporators were  not  underwriters;  (b)  its  capi- 
tal stock  has  never  been  subscribed  for  or 
taken. 

In  order  to  determine  whether  it  was  error 
prejudicial  to  the  Minneapolis  Board,  for  the- 
court  to  award  half  this  fund  t/>  the  Mer- 
chants' Board,  the  first  question  to  be  deter- 
mined is  whether  the  Minneapolis  Board  itself 
was  legally  entitled  to  any  part  of  it,  or,  in 
other  words,  whether  it  is  a  "board  of  fire  un- 
derwriters," within  the  meaning  of  the  statute; 
for  it  is  self  evident  that,  if  the  Minneapolis 
Board  was  not  entitled  to  any  of  the  money,  it 
has  no  legal  ground  of  complaint  because  it 
was  only  awarded  half  of  it    The  statutes 


1896. 
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nowhere  specifically  provide  for  the  incorpora- 
lioQ  of  boards  of  under  writers,  and  our  atten- 
tioo  has  nut  been  called  to  any  statute  under 
which  they  may  be  organized,  except  the  one 
under  which  these  two  boards  were  incorpo- 
rated, to  wit,  title  2.  chap.  84,  of  the  General 
Statutes  of  1878  (^^  2794^2912.  Gen.  Stat. 
ly94),  relating  to  private  corporations  for  pe- 
cuniary profit,  other  than  those  authorized  to 
take  private  property  for  public  uses.  The 
acts  of  1895  do  not  define  the  term  "boards  of 
fire  underwriters/'  but  seem  to  adopt  it  as  one 
already  having  a  fixed  and  well  understood 
meaning.  Therefore  we  are  mainly  relegated 
to  the  history  and  general  character  of  such 
associations,  in  order,  if  possible,  to  ascertain 
the  sense  in  which  the  legislature  used  the 
term.  Of  course,  these  two  organizations  can- 
not make  themselves  "boards  of  fire  under- 
writers" merely  by  calling  themselves  such  in 
their  articles  of  association.  The  word  "un- 
derwriter" has  an  accepted  and  well-understood 
meaning.  Borrpwed  from  the  early  method 
of  obtaining  marine  insurance,  it  has  now  ac- 
quired the  meaning  of  an^rone  who  insures 
another,  on  life  or  property,  in  a  policy  of  in- 
surance.  Hence,  when  the  legislature  used  the 
term  '^board  of  fire  underwriters,"  the  presump- 
tion is  that  they  meant  a  board  composed  ex- 
clusively of  fire  insurers;  that  is,  of  those  en- 
gaged in  the  business  of  insuring  others,  on 
property,  against  loss  by  fire.  If  we  refer  to 
the  previous  hlston^  of  such  associations,  we 
find  that  this  was  always  the  case.  It  is  a  mat- 
ter of  common  knowledge  that,  prior  to  any 
legislation  on  the  subject,  associations  called 
"boards  of  underwriters"  (either  fire  or  ma- 
rine) existed  in  various  cities.  These  were  vol- 
untary associations,  composed  exclusively  of 
those  engaged  in  that  particular  line  of  busi- 
ness. 'Tneir  general  object  was  consultation 
and  CO  operation  in  matters  affecting  their  com- 
mon business,  Just  as  lawyers,  physicians, 
jobbers,  grocers,  etc.,  form  associations  for 
a  similar  purpose.  They  often  established, 
at  their  own  expense,  salvage  corps.  See  18 
£na  Brit,  title.  Insurance,  Also  Enc.  Ins. 
U.  S.  1894,  1895.  Those  engaged  in  fire  insur- 
ance have  a  private  interest  in  the  early  dis- 
covery and  extinguishment  of  fires,  and  in  the 
protection  and  preservation  of  property  at  fires. 
But  the  public  at  lar^e  also  have  an  interest  in 
the  same  things.  This  seems  to  have  led  to 
leeisUlion  in  various  states  incorporating,  or 
authorizing  the  incorporation  of,  boards  of  fire 
underwriters,  with  power  to  organize  and 
maintain  fire  patrols  and  salvage  corps,  and 
providing  for  their  support  by  an  assessment, 
somewhat  in  the  nature  of  a  tax,  upon  all  fire 
insurers  doing  business  in  the  same  city,  based 
upon  the  amount  of  their  gross  premiums  on 
business  in  such  city.  Power  was  given  them, 
in  the  performance  of  their  duties,  to  enter  any 
building  on  fire,  or  in  danf];er  of  taking  fire 
from  burning  bcildings.  While  on  duty  at  a 
fire,  they  were  placed  under  the  control  of  the 
fire  department.  This  delegation  of  a  measure 
of  police  power,  and  the  imposition  of  this  as- 
sessment on  the  gross  local  premiums  of  fire 
insurers  for  their  support,  proceeded  upon  the 
theory  that  these  boards  were  performing  cer- 
tain public  duties,  as  to  which  they  were  quasi- 
public  municipal  agencies.  The  earliest  legis- 
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lation  on  the  subject  which  we  have  found 
was  chapter  846.  Laws  1867  (of  the  state  of 
New  York),  entitled  "An  Act  to  Incorporate 
the  New  York  Board  of  Fire  Underwriters.'* 
In  1874  the  state  of  Illinois  passed  a  general 
law  enabling  boards  of  underwriters  to  estab 
lish  a  fire  patrol  and  salvage  corps.  Stair 
&C.  Anno.  Stat.  (111.)  1896,  chap.  142,  ^^  1-4. 
By  Laws  1876,  chap.  73  (Sanb.  &  B.  Anno. 
Stat.  Si^  1^22  et  seg.).  the  state  of  Wisconsin 
passed  a  similar  law.  See  also  Mass.  Laws 
1874,  chap.  61.  We  have  not  had  the  time 
to  pursue  our  researches  further  ;  but,  in 
every  instance  cited,  three  marked  character- 
istics will  be  found  in  all  legislation  on  the  sub- 
ject: First,  that  these  boards  of  fire  under- 
writers were  to  be  composed  exclusively  of 
those  engaged  for  the  time  being  in  the  busi- 
ness of  i6re  insurance;  second,  that  only  one 
such  board  in  any  city  was  provided  for  or 
contemplated;  third,  that  everyone  engaged 
in  business  as  a  fire  underwriter  or  insurer  in  u 
city,  and  who  was  consequently  liable  to  as- 
sessment for  the  support  of  the  fire  patrol  and 
salvage  corps,  was  entitled  to  become  a  mem- 
ber of  the  board,  or  (what  amounted  to  the 
same  thing)  to  a  vote  in  all  its  meetings.  The 
first  of  these  requisites  is  necessarily  implied 
in  the  very  name,  "boards  of  fire  underwrit- 
ers." The  second  is  an  imperative  necessity, 
if  such  a  board  is  to  efficiently  perform  the 
public  duties  delegated  to  it  by  the  statute. 
The  third  is  not  only  just,  but  follows  almost 
as  a  logical  consequence  from  the  second,  be- 
cause, if  there  can  be  but  one  such  board  in  a 
city,  all  those  who  are  assessed  for  its  support 
ought  to  have  a  voice  in  the  management  of 
its  affairs.  The  acts  of  1895  are  mere  frag- 
ments, borrowed  mainly  from  the  statutes  of 
other  states,  but  unfortunately  very  incomplete 
in  their  provisions,  and  without  any  pre-existing 
legislation  to  which  they  can  well  be  attached. 
But,  as  far  as  they  go,  they  are  right  in  line 
with  the  generally  accepted  ideas  as  to  the  na- 
ture of  IxMtrds  of  fire  underwriters  elsewhere. 
It  was  clearly  contemplated  that  they  should 
be  composed  exclusively  of  fire  underwriters. 
The  language  of  chapter  175  evidently  contem- 
plates but  one  such  board  in  any  city,  entitled 
to  the  assessment  on 'insurance  companies  for 
the  support  of  a  salvage  corps.  Let  us  con- 
sider briefiy  what  the  results  would  be  if  the 
contentions  of  either  of  these  boards  should  be 
sustained.  There  is  no  provision  in  the  ar- 
ticles of  association  of  either  board,  or  in  the 
statute  under  which  they  are  organized,  that 
their  members  must  be  fire  underwriters.  It 
is  purely  accidental  that  all  of  the  members  of 
one  board,  and  a  majority  of  those  of  the  other, 
were  or  are  engaged  in  fire  insurance  in  the 
city  of  Minneapolis  or  elsewhere.  Not  a  single 
member  of  either  board  need  be  a  fire  un- 
derwriter, and  by  the  transfer  of  stock,  or 
other  means,  next  week  or  next  month,  there 
may  not  be  a  single  member  of  either  board 
who  is  engaged  in  that  business.  If  the  con- 
tentions of  the  Minneapolis  Board  are  correct, 
then,  if  there  were  100  fire  underwriters  in  a 
city,  three  of  their  number,  or,  worse  still, 
three  men  not  engaged  at  all  in  that  business, 
could,  by  organizing  a  company  and  calling 
itself  a  board  of  fire  underwriters,  monopolize 
I  the  ground,  exclude  from  the   association  all 


102 


Minnesota  Supreme  Court. 


Dec. 


underwriters  in  the  city  who  are  assessed  for 
its  support,  and  secure  to  itself  the  whole  of 
the  assessments  imposed  on  all  fire  insurers, 
subject  to  the  provisions  of  the  statute.  On 
the  other  hand,  if  the  conteDtions  of  the  Mer- 
chants* Board  are  correct,  then  an  unlimited 
number  of  such  boards,  not  a  single  member 
of  which  need  be  a  fire  underwriter,  might  be 
organized  in  a  city,  each  possessed  of  all  the 
police  powers  conferred  by  the  statute,  and 
each  entitled  to  a  share  of  the  assessment 
on  insurance  companies  doing  business  in  the 
city.  The  acts  of  1895  certainly  never  con- 
templated any  such  results.  We  are  not  called 
upon  here  to  determine  more  definitely  what 
would  be  a  **boardof  fire  underwriters,"  within 
the  meaning  of  these  acts,  or  whether  there  is 
any  existing  statute  under  which  such  a  board 
can  be  incorporated;  but  of  one  thing  we  are 
satisfied,  and  that  is  that  neither  of  these  liti- 
gants is  such  a  board,  and  hence  not  legally 


entitled  to  any  part  of  this  fund.  Whether  it 
was  the  result  of  carelessness  or  of  design,  the 
legislation  of  1895  on  this  subject  is  exceed- 
ingly crude  and  imperfect;  and,  if  construed 
as  either  of  these  parties  contend  for,  its  effect 
would  be  merely  to  create  a  fund,  and  then 
provide  a  corporation  or  corporations  to  absorb 
it,  without  any  corresponding  benefit  either  to 
the  insurance  companies,  which  pay  the  money 
in  the  first  instance,  or  to  the  public  at  large, 
out  of  whom  it  comes  in  the  end.  In  Slate  v. 
Sheppard  (Minn.)  67  N.  W.  62,  it  was  admitted 
that  the  Minneapolis  Board  was  possessed  of 
all  the  powers  and  privileges  conferred  by 
Laws  1895,  chap.  178,  and  hence  the  questions 
now  decided  were  neither  presented  nor  consid- 
ered. As  the  appellant  board  has  no  legal 
right  to  any  of  this  fund,  it  follows  that  it  has 
no  ground  of  complaint  because  it  was  awarded 
only  half  of  it. 
Order  a  f 
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1.  A  mark  maybe  adopted  by  the  tes- 
tator aa  a  ■ufflcient  sig^nature  to  a  will, 
under  Code  1892,  §  4488,  requlrinff  tbe  signinsr  by 
the  t<i8tator  or  some  other  person  in  his  presence 
and  under  his  direction,  and  §  1620,  providing 

;  (bat  tbe  signature  shall  be  in  bis  ^'proper  hand- 
writing," which  means  that  it  shall  be  written 
and  not  printed,  engraved,  or  lithographed. 

2.  The  imperfection  or  illegibility  of 
testator's  sig^natiire  to  a  will,  if  he  intended 
it  to  be  a  valid  signing,  will  not  make  it  insuffi- 
cient. 

8.  The  mere  steadying  of  the  hand  of  a 
testator,  who  is  competent  to  make  a  will  and 
is  free  from  undue  influence,  will  not  make  bis 
signature  invalid,  if  be  consciously  performs  the 
act  of  writing  it. 

4.  The  declarations  of  an  alleir^  ^b* 
tator  as  to  his  testamentary  intention, 
whether  made  before,  after,  or  at  the  time  of 
making  an  alleged  wiU,  are  admissible  on  the 
issue  of  undue  influence  as  well  as  that  of  testa- 
mentary capacity. 

6.  The  burden  of  proof  as  to  undue  in- 
fluence as  well  as  testamentary  capacity  is  on 
the  proponents  throughout  on  the  trial  of  an 
issue  dei^aiTit  vel  non. 

6.   Proponents  of  a  will  may  give  tar- 

k  ther  evidence  of  testamentary  capacity  and 
undue  influence  in  rebuttal  after  the  contestants 
have  introduced  their  testimony. 

9*    Nonexpert  opinions  as  to  the  sound- 

'  ness  of  mind  of  a  person  should  be  preceded 
by  testimony  as  to  tbe  facts— acts,  declarations, 
etc.,  of  tbe  subject  of  inquiry. 


(December  14, 1896./ 

APPEAL  by  contestants  from  a  decree  of  the 
Chancery  Court  for  Lauderdale  County 
admittiDg  to  probate  a  paper  alleged  to  be  the 
last  will  and  testament  of  Cornelius  Sheehan, 
deceased.     Meveraed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  A*  J.  Russell,  W.  R«  Woods, 
W.  T.  Houston,  G.  B.  Huddleston,  J. 
W.  Sheehan,  and  Hamm,  Witherspoon, 
Sb  Witherspoon  for  appellants. 

Messrs.  MiUer  ft  Baskin,  FeweU  ft 
Brahan,  and  Mcintosh  ft  Mcintosh  for 
appellees. 

Whitfield,  J.,  delivered  the  opinion  of  the 
court: 

We  do  not  think  the  court  erred  in  refusing 
the  peremptory  instruction  asked  by  the  con- 
testants, the  appellants  here:  but  it  was  clearly 
erroneous  to  have  given  the  peremptory  in- 
structions asked  by  appellees — the  proponents 
of  the  will,  upon  the  testimony  in  this  record. 
This  was  peculiarly  a  case  for  the  jury  under 
proper  instructions  from  the  court  as  to  the 
law.  A  verdict  for  either  party  on  this  testi- 
mony should  not  have  been  disturbed  by  the 
court  under  proper  instructions  as  to  the  law. 
And  as  the  case  must  go  back  for  a  new  trial, 
we  refrain  from  the  expression  of  any  opinion 
on  the  facts  of  the  case.  Facts  are  for  the 
,  the  triers  of  issues  of  fact, 
ut  there  are  certain  errors  of  law  assigned 
which  we  will  proceed  to  notice,  that  the  case 
may,  on  the  new  trial,  conform  to  the  views 
herein  expressed.  The  contestants  insist,  in 
the  first  place,  that  the  alleged  will  of  Cornelius 
Sheehan  was  never  in  fact  signed  by  him  at 
all;  that  there  is  no  signature  of  his,  of  any 


jury, 
Bu 


NoTB.  —As  to  the  sigrnature  to  a  will  by  mark,  see 
TWte  to  Re  Guiiroyle's  Will  (Cal.)  22  L.  R.  A.  370. 

For  the  conflictinfr  authorities  on  tbe  burden  of 
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kind,  to  the  will;  that  what  is  called  such  is  an 
illegible  scrawl,  no  better  than  a  straight  line 
would  be.  They  further  insist,  along  this  line 
of  coutentioo,  ^  1520  of  the  Code  of  1892 
qualifies  ^  4488  of  the  same  Code,  so  as  to  re  - 
quire  a  testator  to  sign  his  name  in  his  "proper 
handwriting."  and  that  hence,  no  one  could 
sign  his  name  for  him  at  his  request,  and  that 
if  he  be  able  to  write  his  mark  will  not  do. 
This  contention  is  not  maintainable.  Section 
1520  of  the  Code  is  found  in  the  chapter  on 
definitions,  and  it  means,  manifestly,  nothing 
more  by  the  phrase,  **shall  always  be  in  the 
proper  handwriting  of  such  person,"  than  that 
the  '^signature"  shall  be  written,  as  contra-dis- 
tinguished  from  engraved  or  lithographed  or 
printed,  in  case  the  party  be  able  to  write;  and 
if  be  be  not  able  to  write,  that  it  is  meant  that 
his  ''signature,"  in  the  cases  provided  by  the 
statute,  shall  be  made  by  "his  proper  mark," 
and  not  "printed,  engraved,  or  lithographed." 
This  statute  does  not  require  the  signature  to 
a  will  to  be  written  out.  A  mark  may  still  be 
adopted  as  a  signature.  The  language  in 
§  4488 — "signed  hj  the  testator,  ...  or  by 
some  other  person  in  his  presence,  .  .  .  and 
by  his  express  direction" — demonstrates  that 
the  "signature"  meant  in  g  4488  is  not  neces- 
sarily one  written  at  all  by  the  testator  himself, 
and  discriminates  this  case  from  Ferguson  v. 
Monroe  (Jonnty  Supers.  71  Miss.  524.  It  is  this 
section  which  defines  what  is  a  proper  signing 
of  a  will.  The  original  of  §  1520  is  found  in 
subdivision  19,  §  4971,  of  the  Revised  Statutes 
of  Wisconsin  of  1878,  and  Justice  Cassoday  of 
the  supreme  court  of  Wisconsin,  in  his  learned 
treatise  on  the  Law  of  Wills,  discussing  this 
statute  (^t^  68,  118),  says:  "But  a  testator  mav 
properly  sign  by  making  his  mark,  independ- 
ent of  this  statute,  and  if  he  so  sign,  it  may  be 
unnecessary  to  prove  that  he  was  unable  to 
write.  If  he  could  only  so  sign,  by  virtue 
of  this  statute,  then  it  might  be  necessary  to 
prove,  in  the  language  of  the  statute,  that  he 
was  unable  to  write.  It  follows  that  the  testa- 
tor may  sign  by  his  mark  as  well  as  by  writing 
his  name,— either  his  signature,  initials,  or 
fictitious  name."  Any  signature  or  mark 
signed  by  the  testator,  or  by  another  in  his 
presence,  and  at  his  express  direction,  to  the 
will,  as  and  for  his  completed  signature,  and 
ticknowled^ed  and  adopted  bv  him  as  such,  at 
the  time,  m  the  presence  of  the  subscribing 
witnesses,  is  a  sufficient  signing  within  the 
meaning  of  §  4488.  It  was  said  in  Plates 
Estate,  148  Pa.  55:  "Exactly  what  consti- 
tutes a  signing  has  never  been  reduced  to  a 
judicial  formula.        .  The  prin- 

ciple upon  which  these  cases  proceeded  was, 
that  whatever  the  testator  was 

shown  to  have  intended  as  his  signature 
was  a  valid  signing,  no  matter  how  imper- 
fect or  unfinished  or  fantastical  or  illegible, 
or  even  false,  the  separate  characters  or 
symt>ols  he  used  might  be,  when  critically 
judged."  And  we  think  this  clearly  correct. 
It  is  not  necessary  that  he  should  wnte  out  bis 
complete  signature;  it  is  enough  that  what  he 
writes  is  intended  for,  and  adopted  as,  his 
complete  signature.  But  it  must  be  carefully 
noted  that  in  all  we  have  thus  far  said  we  have 
been  speaking  only  of  the  mere  physical  act  of 
^gning.  One  without  testamentary  capacity 
^  L.  R  A. 


may  write  his  signature  to  an  alleged  will. 
The  testator  must  have  testamentary  capacity, 
and  the  act  of  signing  must  be  in  exercise  of 
that  testamentary  capacity.  Again,  one  may 
have  testamentary  capacity,  and  yet  be  unduly 
influenced  to  sign.  The"^  testator's  signature 
must  be  made  in  the  exercise  of  testamentary 
capacity,  and  in  the  absence  of  undue  influ- 
ence. Both  these  grounds— the  want  of  testa- 
mentary capacity,  and  the  existence  of  undue 
influence — are  earnestly  insisted  on  by  the  con- 
testants. And  we  wish  to  be  understood  as 
intimating  no  opinion  as  to  the  effect  of  the 
evidence  on  either  issue,  but  merely  and  only 
as  defininfi:  what  signing  is  sufficient,  in  law, 
under  §  4488. 

It  is  only  necessary  to  add,  in  this  connec- 
tion, that  the  mere  steadying,  by  the  drafts- 
man of  the  will,  of  the  hand  of  a  testator  com- 
petent to  make  a  will,  and  free  from  undue  in- 
fluence, is  immaterial,  provided  the  testator 
consciously  performs,  himself,  the  act  of  writ- 
ing his  signature.  Watson  v.  I^pes,  82  Miss. 
466. 

It  is  next  earnestly  insisted  by  appellants, 
with  great  wealth  of  learning  and  marked 
force  of  reasoning,  that  the  declarations  of  tes- 
tamentary intention  testified  to  by  Taft,  Moran, 
and  O'FIyn,  should  not  have  been  admitted. 
It  is  conceded  that  such  declarations  by  a  tes- 
tator as  to  the  disposition  he  intends  to  make  of 
his  property,  before  the  making  of  the  will,  and 
his  declarations  after  he  has  made  the  will  of 
what  he  intended  to  do,  or  has  done,  in  the  dis- 
position, by  will,  of  his  property,  are  admissible, 
on  the  issue  of  testamentary  capacity,  to  show 
the  state  of  his  mind,  whether  sound  or  unsound. 
Such  declarations  would  seem  to  be  declara- 
tions symptomatic  of  the  condition  of  the 
mind,  as  exclamations  forced  by  pain  or  dis- 
ease from  a  suffering  body  are  symptomatic  of 
such  pain,  and  illustrative  of  its  nature  and 
cause.  Irrational  exclamations  may  thus  well 
be  symptomatic,  in  one  case  of  a  diseased 
mind,  and  exclamations  of  physical  pain  and 
anguish,  in  the  other  case,  of  a  diseased  body, 
and  competent  in  both  cases  for  the  same  rea- 
son (1  Greenl.  Ev.  §  102,  and  note  c,  p.  149), 
as  primary  evidence.  But  it  is  urged  that  they 
should  be  admitted  on  that  issue — testamen- 
tary capacity— alone,  and  on  the  ground  in- 
dicated alone,  and  that  the  instructions  to  the 
jury  trying  the  issue  devisavit  tel  non  should 
restrict  the  jury  to  their  consideration  in  this 
aspect  alone;  and  that  they  are  never  compe- 
tent to  show  undue  infiuence  in  the  procure- 
ment of  the  will,  whether  made  before  or  aft- 
er the  will.  To  support  this  contention,  coun- 
sel cites  many  authorities,  reiving  chiefiy  on 
2  Wharton  on  Evidence.  §  992'  But  this  sec- 
tion only  holds,  properly  understood,  that  the 
genuineness  of  the  will  conceded,  and  no  issue 
of  undue  influence  or  testamentary  caoacity 
being  involved,  the  "intent  is  to  be  arawn 
from  the  will  and  not  the  will  from  the  in- 
tent;" and  that  in  such  cases  parol  evidence  is 
not  competent  to  vary,  enlarge,  or  contradict 
the  will,  not  in  such  case  challenged  as  being 
the  testator's  will.  This  is  clearly  shown  by  the 
fact  that  Love  v.  Buchanan,  40  Miss.  758,  and 
Qilliam  v.  Chancellor,  43  Miss.  437,  5  Am. 
Rep.  498,  are  cited  by  Mr.  Wharton  to  support 
the  text.    Now  Qilliam  v.  Brown,  48  Miss. 
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641.  further  cites  Magee  v.  McNeil,  41  Miss. 
25,  90  Am.  Dec.  354,  and  in  all  of  these  four 
cases  there  was  do  question  raised  as  to  testa- 
mentary capacity  or  undue  influence,  but,it  be- 
ing admitted  that.the  instrument  was  the  will  of 
the  testator^  the  effort  was  to  explain,  alter,  or 
contradict  the  terms  of  the  will  by  parol.  And 
it  was  very  properly  held  that  this  could  not  be 
done.  The  effort  in  Lave  v.  Buchanan  was  to 
show  that  the  word  "heirs"  did  not  embrace 
one  who  was  an  heir;  in  Magee  v.  McNeil  to 
show  that  a  will  conditional  as  written  was  in- 
tended to  be  unconditional;  in  Oilliam  v. 
Chavcellor  the  effort  was  to  show  that  a  sum 
of  $5,000,  secured  by  a  marriage  contract,  was 
intended  to  be  satisfied  by  a  legacy  of  $5,000; 
and  in  Oilliam  v.  Brown,x\ie  effort  was  similarly 
to  show  that  a  legacy  of  $15,000  was  intended 
to  satisfy  an  indebtedness  of  the  testator  to  his 
brother,  the  legatee.  In  the  last  two  cases  of 
satisfaction  or  ademption  by  the  legacy  the 
court  did  not  deem  it  necessary  to  a  decision 
to  decide  the  point  as  to  the  competency  of  the 
parol  testimony.  And  to  place  beyond  dis- 
pute what  was  meant  by  Mr.  Wharton  in  the 
section  cited  by  counsel,  he  expressly  declHres 
the  law,  on  the  precise  point  under  review,  to 
be  (in  §  1012,  ^me  volume),  as  follows:  "But 
whenever  a  will  is  attacked  on  the  ground  that 
it  does  not  exhibit  the  testator's  real  intent,  be 
being  in  disturbed  mind,  or  under  undue  in- 
fluence at  the  time  it  was  executed,  it  is  admis- 
sible to  put  in  evidence  his  prior  declarations 
in  support  of  the  will."  What  is  said  bv  Mr. 
Greenleaf  (2  Greenl.  Ev.  §  690)  on  this  subject, 
to  the  effect  that  such  declarations  before  or 
after  the  will  is  made  are  not  even  competent 
to  show  insanity,  is  shown  by  Selden,  J.,  in 
Waterman  v.  Whitney,  11  N.  Y.  157,  62  Am. 
Dec.  71,  to  be  clearly  unsound,  as  is  pointed 
out  by  the  accomplished  editor  of  the  Ameri- 
can Decisions,  in  his  learned  note  to  Jackwn  v. 
Kniffen,  8  Am.  Dec.  at  p.  897.  Learned  coun- 
sel also  relies  strongly  on  the  statement  of  Mr. 
Bigelow  in  his  note  in  1  Jarman  on  Wills,  6th 
ed.  at  p.  71,  to  the  following  effect:  "By  the 
weight  of  authority,  and  in  principle,  the 
statements  or  declarations  of  the  testator, 
whether  made  before  or  after,  or  at  the  time 
of,  executing  the  supposed  will,  are  not  admis- 
sible in  evidence  to  prove  such  influence  or 
fraud.  To  receive  evidence  of  that  kind 
would  be  to  receive  hearsay,"— citing  many 
authorities.  But  an  examination  of  these  au- 
thorities will  show  that  they  do  not  bear  out 
Mr.  Bigelow  in  his  sweeping  statement.  One 
of  the  cases  on  which  he  mainly  relies, 
Shatter  v.  Bumstead^  99  Mass.  112,  holds  the 
direct  contrary,  as  may  be  seeii  at  p.  120  of  99 
Mass.  This  case  is  clearly  discriminated  and 
its  true  holding  on  this  precise  point  is  accu- 
ratelv  stated,  in  the  note  above  referred  to  at 
p.  397,  of  vol.  8  of  the  American  Decisions, 
where  the  annotater  says:  "In  case  of  insanity 
or  undue  influence,  the  evidence  takes  a  wideV 
range,  and  here  the  subsequent  as  well  ns  the 
prior  declarations  of  the  testator  are  admissible. 
This  is  fully  borne  out  by  Waterman  v. 
Whitney,  11  N.  Y.  157.  62  Am.  Dec.  71;  Boy- 
Ian  V.  Meeker,  28  N.  J.  L.  274;  Shailer  v. 
BvmsUad,  99  Mass.  112;  McTaggart  v. 
Thompson,  14  Pa.  149;  Dennis  v.  Weeks,  51 
Ga.  24.  There  is  not  in  this  instance  the  same 
36  L.  R.  A. 


objection  to  the  evidence  as  in  the  other  cast's 
as  being  hearsay.  For  this  purpose  it  is  di- 
rect and  primary."  Now  Mr.  Bigelow  dis- 
tinctly concedes  in  his  note,  p.  71,  that  these 
declarations  are  not  to  be  excluded  because  of 
the  objection  that  the  statute  requires  wills  to 
be  in  writing,  but  solely  because  tbey  were 
hearsay,  saying:  'For  the  very  question  under 
consideration  is  whether  there  be  a  will.  To 
overturn  or  to  sustain  the  will  .  .  .  the  decla- 
rations would  be  admissible  if  they  were  not 
hearsay."  While  the  annotater  of  the  3d 
volume  of  American  Decisions  distinctly  de- 
clares that,  on  principle  and  authority /they 
are  not  hearsay  on  this  issue,  but  "direct  and 
primary  evidence."  We  think  this  latter  dec- 
laration of  the  true  rule, —at  least  to  the  extent 
that  the  declarations  are  competent. — is  the 
sounder.  It  is  curious  that  Mr.  Bigelow — a 
most  accurate  law  writer— should  have  fallen 
into  this  misconception,  when,  in  the  very 
same  note,  in  discussing  the  burden  of  proof 
on  the  issue  of  undue  influence,  he  says  at 
p.  68:  "The  objection  of  undue  influence  may 
seem,  at  first,  of  the  nature  of  a  defense  of 
confession  and  avoidance  in  common-law 
pleading;  it  virtually  admits  the  testator's  com- 
petency (though  not  his  entire  soundness  of 
body  or  mind)  and  the  due  execution  of 
the  instrument,  but  seeks  to  avoid  the  effect 
thereof.  But  in  reality  it  denies  that  the  sup- 
posed will  is  the  will  of  the  supposed  tes- 
tator. That  is,  it  traverses,  and  as  it  is  for  the 
one  who  offers  the  instrument  for  probate 
(an  instrument  under  which  the  rights  of 
widow,  heirs,  and  next  of  kin,  under  the  law 
are  disturbed)  to  prove  it  to  be  the  true  will  of 
the  alleged  testator,  it  should  follow  in  prin- 
ciple that  the  burden  of  proof,  as  well  in  re- 
srard  to  undue  influence  as  m  regard  lo  capac- 
fty.  should  rest  upon  him," — a  statement,  the 
correctness  of  which  we  fully  indorse,  and 
which  seems  logically  to  follow  from  another 
well-settled  principle  declared  by  Mr.  Bige- 
low at  p.  6«  of  said  note,  to  wit:  **lt  is 
true  that  while  the  question  of  capacity 
must  be  kept  distinct  from — that  it  is  not  con- 
fused with— the  question  of  undue  influence, 
the  state  of  mind  and  of  body  of  the  supposed 
testator  at  the  time  of  executing  the  will  may 
be,  and  commonly  is,  a  material  subject  for 
consideration  in  determining  whether  undue 
influence  has  been  exercised  upon  him" 
Now,  if  it  is  part  of  the  prima  facie  case  of 
the  proponents  of  a  will,  in  showing  that  it  is 
the  alleged  testator^s  will,  to  show  prima  facie 
that  it  is  so  for  one  reason,  because  he  was  not 
unduly  influenced  to  make  it,  and  if,  as  cor- 
rectly stated  by  Mr.  Bigelow.  the  real  inquiry 
on  an  issue  of  undue  influence  is,  whether  the 
instrument  be  in  fact  the  alleged  testator's  will, 
then  clearly  the  exclusion  of  the  declarations 
must  rest  on  the  assumption  that  the  instru- 
ment is  testator's  will— the  very  point  in  issue. 
The  very  same  reasoning  which  makes  it  im- 
proper to  exclude  such  declarations  as  inf  ring 
ing  the  statute  requiring  a  will  to  be  in  writ- 
ing, because  so  to  exclude  them  would  assume 
that  the  instrument  was  the  will  of  the  alleged 
testator,  equally  makes  it  improper  to  exclude 
them  on  the  ground  of  hearsay,  on  an  issue  of 
undue  influence,  because  such  exclusion  in 
that  view  also  assumes  that  the  instrument  is 
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tbe  will  of  the  alleged  testator.  The  state- 
ment of  the  law  on  this  point,  in  the  note  of 
3  Am.  Dec.  is  therefore,  manifestly,  the 
sounder  doctrine.  A  nd  that  it  is,  the  followinc: 
authorities,  in  addition  to  those  cited  in  that 
volume,  unanswerably  demonstrate.  7  Am.  & 
Eng.  Enc.  Law,  p.  78;  Oollagan  v.  Burns,  57 
Me.  449  (tbe  best  reasoned  case  we  have  seen); 
Roberts  v.  Trawick,  17  Ala.  55,  52  Am.Dec.  164; 
ChnppeUv.  7>e»r,  90  Va.  849;  Cassoday,  Wills. 
^§  316,  317;  Boridinot  v.  Bradford,  2  U.  S.  2 
Dall.  268,  1  L  ed.  875;  Youndt  v.  Youndt,  3 
Grant,  Cas.  140;  Durant  v.  Ashmore,  2  Rich. 
L.  184;  Steele  v.  Price,  5  B.  Mon.  58;  Weeks  v. 
McBeth,  14  Ala.  474;  Lawper  v.  Smith,  8  Mich. 
412,  77  Am.  Dec.  460;  Hnrring  v.  AUen,  25 
Mich.  505;  Patterson  v.  Ilickey,  3^  Ga.  156; 
Tynan  v.  Paaehal,  27  Tex.  286,  84  Am.  Dec. 
619;  Wmavd  v.  Pagoot,  102  Mich.  568;  McHugh 
V.  Fitzgerald,  103  Mich.  21;  Beach,  Wills, 
tills. 

We  have  thus  far  said  nothing  of  Tucker  v. 
Whitehead,  59  Miss.  594,  because  learned  coun- 
sel attempt  to  distinguish  tbat  casein  principle 
from  the  authorities  holding  such  declarations 
competent  on  an  issue  of  undue  influence  on 
tbe  ground  that  that  case  was  one  as  to  the 
competency  of  declaration  made  by  the  testa- 
tor, where  tbe  act  of  revocation,  tearing  his 
name,  was  not  shown  to  have  been  done  by  the 
testator.  It  is  insisted  that  in  such  case,  the 
statutory  act  of  revocation  being  equivocal, 
such  declarations  not  made  at  the  time  of  tear- 
ing oflf  the  name,  were  admitted  to  make  cer- 
tain, what  otherwise  was  uncertain, — whether 
tbe  name  was  torn  off  by  the  testator  or  a 
spoliator.  It  is  true  that  only  was  the  point 
decided,  but  the  language  of  the  court  shows 
that  the  whole  subject  had  been  explored,  and 
tbe  authorities  cited  go  the  whole  length  of 
holding  the  competencv  of  the  declarations  on 
an  issue  of  undue  influence,  the  one  empha- 
sized bv  Judge  Chalmers,  CoUugan  v.  Bvms, 
especially.  It  is  noteworthy  that  ^ve  of  these 
cases  are  cited  by  Judge  Cassoday,  g  816,  Law 
of  Wills,  to  sustain  the  proposition  that  it  is 
"well  settled,"  that  such  declarations  are  ad- 
missible upon  the  issue  of  undue  influence. 
That  case,  therefore.  Tucker  v.  Whitehead,  is 
strongly  persuasive  of  the  view  of  this  court 
at  that  time,  and  our  researches  confirm  the 
soundness  of  the  view  indicated  therein.  So 
far  as  all  that  maybe  said  touching  the  unrelia- 
bility of  such  declarations  is  concerned,  it  may 
be  replied,  in  the  language  of  Judge  Chalmers 
in  tbat  case,  that  ''the  evils  which  may  spring 
from  the  introduction  of  parol  proof  in  such  a 
case  are  less  than  those  which  must  be  wrought 
by  its  exclusion;"  and  in  the  language  of  the 
supreme  court  of  Maine  in  CoUagan  v.  Burns, 
57  Me.,  at  p.  458,  that  "the  exclusion  of  evi- 
dence relevant  and  material,  from  the  fear  that 
it  may  not  receive  its  Just  decree  of  credence, 
is  tbe  rude  resort  of  barbarism.  Civilization 
hears,  weighs,  examines,  compares,  and  then 
decides." 

Indeed,  it  is  worthy  of  special  observation 
tbat  it  is  held  in  this  last  case  tbat  '^whether  it 
be  tbe  making  of  a  will  or  tbe  destroying  of 
one,  tbe  evidence  in  each  case  is  alike,  and  for 
the  snme  reasons  admissible."  So  far  as  the 
objection  that  such  declarations  infringe  the 
statutes  requiring  wills  to  be  made  in  writ- 
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ing  is  concerned,  it  is  obvious  that  the  statute 
also  requires  wills  to  be  revoked  in  a  particular 
mode  pointed  out  therein.  In  one  case  the  in- 
quiry is  whether  the  instrument  is  still  his  will; 
in  the  other  whether  it  ever  was  his  will.  But 
we  mean  to  decide  only  that  on  this  i.ssue  of 
undue  influence  these  declarations  were  com- 
petent. 

Many  of  the  authorities  holding  such  declara- 
tions incompetent  on  the  issue  of  undue  influ- 
ence are  cases  in  which  the  only  question  wa;* 
whether  the  will  being  admitted  to  be  the  te-^- 
tator's  will  the  proof  was  offered  simply  to 
contradict  or  vary  its  terms,  and  the  decisions 
are  malapropos,  as  to  tbe  point  here  involved. 
It  is  sometimes  said,  accurately  enough,  that 
such  declarations  are  not  competent  as  admis- 
sions against  interest,  not  being  like  declara- 
tions of  one  in  possession  of  real  estate,  that 
his  possession  is  permissive,  characterizing  his 
possession,  because  the  testator  is  not  a  party  to 
the  suit  on  an  issue  densacit  vel  pon,—\i^  has  no 
interest.  And  it  is  sometimes  loosely  said,  with 
far  less  accuracy  (if,  indeed,  it  be  an  accurate 
statement  at  all)  that  such  declarations  are  no 
more  competent  than  like  declarations  of  a 
grantor  in  a  deed,  or  the  party  to  any  written 
contract.  But.  as  pointed  out  by  the  editors  of 
the  American  Leading  Cases  ( Lawson  v.  Morri- 
son, 2  Am.  Lead.  Cas.  488).  and  in  CoUagan  v. 
Bums.  57  Me.  454,  a  will  is  ambulatory,  and 
no  one  has  any  vested  rights  thereunder,  till 
death,  to  be  affected  by  such  declarations. 
And  it  is  sometimes  said  Ihat  these  declarations 
are  not  evidence  of  th£  truth  of  the  facts 
stated  in  them.  But  as  shown  in  Jackson  v. 
Niffen,  8  Am.  Dec.  897.  note,  they  are  primary 
evidence  of  unsoundness  of  mind,  and  of  un- 
due influence  as  implicated  in  and  involved  in 
such  unsoundness  of  mind, — the  two  things 
being  in  the  nature  of  things  logically,  to  some 
extent  indissolubly  blended.  It  may  be  tbat 
the  true  solution  of  the  apparent  confusion  is 
this:  That  what  such  declarations  are  evidence 
of  is  not,  in  themselves  alone,  that  the  testator 
did  have  the  testamentarv  intentions  he  de- 
clared he  had,  for  he  may  have  wished  to  con- 
ceal his  intentions,  but  that  he  did  say  he  had 
the  testamentary  intentions  testified  to,  and 
the  jury  are  then  to  draw  such  inference  as  the 
whole  evidence  warrants,  that  they  were  or 
were  not  his  real  testamentary  intentions  at  the 
time  of  making  the  declarations,  from  the 
declarations  as  compared  with  those  set  forth 
in  the  will,  and  looking  to  the  change  or  ab- 
sence of  change  in  his  condition,  family,  prop- 
erty, state  of  feelings,  affections,  etc.,  between 
the  time  of  making  them  and  the  will.  The 
witnesses  might  speak  truly  in  testifying  that 
he  did  make  the  declarations,  and  yet  he  may 
not,  in  fact,  have  had  such  testamentary  inten- 
tions. Whether  his  testamentary  intentions 
were,  at  the  time  of  making  the  declarations, 
as  declared,  the  iury  are  to  determine,  as 
stated,  from  the  whole  evidence.  And  if  from 
the  whole  evidence  they  believe  they  were 
really  as  declared,  at  that  time,  an  inference 
might  legitimately  be  drawn  that,  when  the 
subsequent  will  conformed  to  them,  they  had 
continued  down  to  tbe  making  of  the  will; 
and  when  the  subsequent  will  did  not  conform 
to  them,  that  the  testator  had  purposely  mis- 
stated his  intentions  for  some  reason,  or  that 


106 


Mississippi  Supreme  Court. 


Dec. 


he  had  changed  his  IntentioDS,  or  that  the 
will  was  DOt  his  will,  but  the  product  of  un- 
due iDfluence.  But  the  whole  probative  value 
of  theui  is  for  the  jury  aud  Doi  for  the  court. 
In  the  case  at  bar,  not  all  the  testamentary 
declarations  do  conform  to  the  alleged  will, 
but  this,  of  course,  is  a  circumstance  which 
the  jury  are  to  weigh  in  their  consideration. 

Our  conclusion  is  that  the  declarations  of  an 
alleged  testator,  whether  made  before,  after, 
or  at  the  time  of  making  the  alleged  will,  as  to 
his  testamentary  intentions,  are.  both  on  the 
issue  of  testamentary  capacity,  and  of  undue 
influence,  competent  evidence.  The  court  did 
not  err,  therefore,  in  admitting  them. 

The  next  point  we  shall  notice  is  upon  whom 
is  the  burden  of  proof  as  to  testamentary  ca- 
pacity, and  undue  influence. 

It  will  be  seen  by  reference  to  the  elaborate 
note  to  Prentis  v.  Bates  (Mich.)  17  L.  R.  A. 
p.  494,  that  there  is  great  conflict  of  authority 
on  the  former  question  even;  and  by  reference 
to  Baldwin  v.  Parker,  96  Am.  Dec.  697,  that 
like  conflict  of  authority  exists  as  to  the  latter. 
So  far  as  the  former  question  is  concerned,  it 
is  settled  in  this  state,  in  Tucker  v.  Whitehead, 
59  Miss.  594,  supra,  that  the  burden  is  on  the 
proponents  throughout,  and  it  is  expressly  so 
enacted  by  g  1825,  Code  1892.  As  to  the  bur- 
den where  the  issue  is  undue  influence,  it  is 
held  in  Baldwin  v.  Parker,  supra,  and  in  other 
authorities,  that  the  burden  is  on  the  contest- 
ants. But  to  our  minds  the  reasoning  is  very 
unsatisfactory.  On  the  other  hand,  it  is 
squarely  decided  in  Prentis  v.  Bates,  supra. 
decided  in  1892  by  the  supreme  court  of 
Michigan:  in  Chappell  v.  Trent,  90  Va.  849, 
decided  in  December,  1893;  in  Hunyan  v. 
Price,  86  Am.  Dec.  459.  and  apparently  in 
Barry  ^,  Batlin,  Curt.  Eccl.  Rep.  638,— that 
the  burden  is  on  the  proponents  of  the  will. 
It  is  correctly  said  by  Baron  Parke  in  this  last 
•case  that  "the  strict  meaning  of  the  term  'onus 
probandi*  is  this,  that  if  no  evidence  is  given  by 
the  party  on  whom  the  burden  is  cast,  the 
Issue  must  be  found  against  him." 

Now  when  the  proponent  of  a  will  offers  the 
will  and  the  record  of  its  probate,  a  presump- 
tion is  thereby  raised  that  the  alle^d  testator 
had  testamentary  capacity,  and  this  presump- 
tion satisfies  the  burden  of  proof  in  that  re- 
spect; and  the  contestant  must  fail  unless  he 
-overcomes  this  by  proof  on  his  part.  But 
there  is  no  shifting  of  the  burden  of  proof, 
properly  understood.  And  just  so,  we  think 
that  the  production  of  such  will  and  such  rec 
ord  of  probate,  under  our  statute,  raises  the 
presumption  that  the  alleged  will  was  the  free 
and  voluntary  act  of  the  alleged  testator.  It  is 
not  only  necessary  that  the  testator  shall  have 
testamentary  capacity,  but  that  capacity  shall 
•be  exercised  freely  and  voluntarily.  If  either 
its  existence,  or  the  freedom  of  its  exercise,  is 
wanting,  the  instrument  is  not  the  alleged  tes- 
tator's will.  Both  are  essential  parts  of  the 
proponent's  case.  The  issue  is  single. — will  or 
no  will.  And  when  we  consider  that  the  exer- 
cise of  undue  influence  implies  some  degree  of 
mental  capacity  to  overcome,  and  how  indissol- 
ubiy  the  two  things  are  implicated,  the  one 
in  the  other,  it  seems  to  us  clear  that  the  bur- 
den as  to  both  is  on  the  proponent  through- 
out, and  there  is  no  shifting  of  this  burden. ' 
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But  the  burden  in  both  respects  is  satisfied 
by  the  introduction  of  the  will  and  tbe  record 
of  the  probated  will,  and  the  contestants  must 
then  offer  proof  to  overcome  the  prima  facie 
case  thus  made  in  both  respects. 

In  the  course  of  the  opinion  in  Baldwin  ▼. 
Parker,  96  Am.  Dec.  704.  quoting  from  Bayse 
V.  Bossborough,  6  H.  L.  Cas.  49.  it  is  said  "that 
where  once  it  has  been  proved  that  a  will  has 
been  executed  with  due  solemnities  by  a  person 
of  competent  understanding,  and  apparently  a 
free  agent,  the  burden  of  proving  that  it  was 
executed  under  undue  influence  is  on  the  party 
who  alleges  it,  and  that  "undue  influence  can- 
not be  presumed;"  and  this  is  cited  as  an  au- 
thority for  the  view  we  are  combating.  But 
the  language,  "apparently  a  free  agent"  shows 
clearly  that  it  is  meant  that  the  legal  pre- 
sumption, where  capacity  exists,  is  that 
the  testator  was  a  free  agent.  And  this  pre- 
sumption, of  course,  meets  the  burden,  and 
puts  the  contestant  to  proof.  "Undue  in- 
fluence cannot  be  presumed,"  certainly.  To 
put  it  in  exactly  equivalent  phrase,  it  might  be 
said,  that  the  alleged  testator  was  not  a  free 
agent  is  not  to  be  presumed.  On  the  contrary, 
capacity  proved,  the  legal  presumption  is  that 
he  was  a  free  agent, — that  the  alleged  will  was 
his  free  and  voluntary  act.  And  this  presump- 
tion satisfies  the  burden  of  proof  as  to  undue 
influence,  and  the  contestant  is  thus  piit  to  his 
proof.  This  is  the  whole  meaning  of  that  case 
and  of  others  wherein  this  question  is  obscurely 
and  inaccurately  treated.  Mr.  Bigelow  has 
stated  the  true  rule  in  the  quotation  we  have 
above  made  from  his  note  to  1  Jarman  on 
Wills.  It  is  true  he  refers  to  three  cases  ap- 
parently holding  the  contrary  (see  p.  68):  Pot- 
tefs  Appeal,  58  Mich.  106;  He  Martin,  98  N. 
Y.  193,  and  Armstrong  v.  Armstrong,  63  Wis. 
162;  but  they  do  fall  clearly  withm  the  ex- 
planation there  made  by  Mr.  Bigelow,  and  are 
not  in  real  conflict  with  the  views  we  have 
expressed.  See  especially,  also  what  Mr.  Bige- 
low very  accurately  says  as  to  the  loose  talk 
about  the  shifting  of  the  burden  of  proof  at 
p.  65  of  this  very  valuable  note.  The  view  we 
take  that  the  burden  of  proof  as  to  undue  in- 
fluence,— that  is  better  phrased,  that  the  tes- 
tator executed  the  will  freely  and  voluntarily, 
—is  upon  the  proponent  throughout  the  trial 
of  an  issue  detisavit  vel  non,  is,  we  think, 
meant  to  be  declared  by  our  statute,  and  is  in 
harmony  with  our  decisions  along  this  general 
line,  as.  for  instance,  as  to  the  burden  of  proof 
of  sanity  being  on  the  state  in  criminal  trials. 
Ford  V.  State  (Mm.)  19  So.  665. 

We  therefore  hold,  on  this  proposition,  that 
the  burden  of  proof  on  the  trial  of  an  issue 
densavii  vel  non  is.  both  as  to  testamentary  ca- 
pacity and  undue  influence.— or,  better,  that 
the  testator  was  a  free  agent,— on  the  pro- 
ponents throughout.  The  court  therefore  erred 
in  holding  that  the  burden  was  on  the  contest- 
ants. 

In  the  course  of  the  trial  the  proponents 
offered  the  record  of  the  probate  of  the  will,  and 
the  will,  and  rested.  The  contestants  then  intro- 
duced their  testimony  as  to  testamentary  capac- 
ity and  undue  influence,  and  rested.  The  pro- 
ponents then  introduced  testimony  as  to  these 
two  matters  in  rebuttal.  Contestants  objected 
'  to  this  testimony  as  not  in  rebuttal,  insisting  that 
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all  tbe  testimony  proponents  had  on  these  points  | 
should  have  been  o£Fered  in  chief.  The  court 
correctly  overruled  this  objection.  That  the 
course  pursued  in  the  conduct  of  the  trial  in 
this  regard  was  correct,  is  expressly  decided  in 
Runyon  v.  Price,  15  Ohio  8t  1,  86  Am.  Dec. 
459,  and  in  Re  Layman's  Will  40  Minn.  871. 
With  respect  to  tbe  rule  as  to  allowing  nonex- 
perts to  give  their  opinion  as  to  the  soundness 
of  mind  of  tbe  subject  of  Inquiry,  the  true  view 
is  set  forth  in  Wood  v.  State,  58  Miss,  at  p. 
748. 

They  should  first  testify  to  the  facta,  acts, 
declarations,  etc.  of  the  subject  of  inquiry, 
and  then  give  their  opinions  based  upon  these 
facts.  Unless  the  attending  physiciai),  in  this 
case.  Dr.  Lowry,  is  qualified  as  an  expert,  the 
rule  applies  to  him  and  should  be  observed. 


And  this  method  of  examination,  on  the  new 
trial,  should  be  rigidly  adhered  to  as  to  all  non- 
expert witnesses. 

Most  of  the  other  very  numerous  assign- 
ments of  error  are  to  the  action  of  the  court  in 
allowing  proponents'  counsel  to  ask  leading 
questions  in  chief.  Very  many  of  them  are 
well  taken.  It  would  too  greatly  protract  this 
opinion  to  notice  them  seriatim.  Care  should 
be  taken  to  avoid  this  error  on  the  new  trial. 

We  remark,  finally,  that  inasmuch  as  the 
learned  court  below  was  not  called  on  to  in- 
struct the  jury  as  to  what  constituted  testa- 
mentary CHpacity  or  undue  influence,  we  have 
nothing  before  us  on  either  of  these  points — 
no  action  of  his  to  review. 

For  the  errors  indicated,  the  judgment  is  re- 
versed, and  the  cause  remanded. 


MISSOURI  SUPREME  COURT  (Division  1). 


William   A.    EPHLAND,    Respt., 

V. 

MISSOURI    PACIFIC    RAILWAY    COM- 
PANY, Appt. 


.Mo.. 


1.    The    negflicent  and  terriiyinf^  acts 
and  ezclamations  of  a  brakeman  on  a 

train  carrsrin?  both  frelgbt  and  passengers,  mad^ 
in  a  car  containingr  passensrers,  from  which  tbey 
may  reasonably  infer  that  a  wreck  of  the  train  is 
imminent,  and  which  cause  them  to  Jump  from 
the  train,  render  tbe  carrier  liable  for  injuries 
received  in  thus  Jumpiner,  aitbougrh  the  brake- 
man  had  no  express  duty  to  perform  in  or  about 
such  car  or  in  the  direction  of  pasaenerers. 
On  rehearing, 
^.  An  admission  by  a  plaintilT  who  was 
ii^nred  by  Jamping^  from  a  moving 
train  because  of  ezdamationa  of  danger  on  the 
part  of  a  brakeman,  tbat  he  did  not  know 
wbetber  tbe  brakeman  was  on  duty  in  tbe  car  or 
not,  will  not  bar  a  recovery,  and  therefore  the  re- 
fusal of  an  Instruction  that  he  is  bound  by  such 
admission  is  immaterial. 

(December  1, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Henry  County  in  fa- 
vor of  plain tiflf  in  an  action  brought  to  recover 
^damages  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Cer- 
tified from  the  Kansas  City  Court  of  Appeals. 
Affirmed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  Lon  O.  Hooker  and  R.  T.  Railey» 
for  appellant: 

The  testimony  of  all  three  of  these  witnesses, 
stated  clearly  and  conclusively  shows  that 
Lamb  was  a  swing  brakeman,  and  tbat  his 

Note.— For  the  authorities  as  to  injuries  in  get- 
ting on  or  off  railroad  trains,  see  note  to  Carr  v. 
Eel  River  8l  E.  H.  Co.  (Cal.)  21  L.  R.  A.  854. 
^  L.  R.  A. 


duty  was  at  the  front  part  of  the  train;  that 
he  had  no  duty  to  perform  in  the  caboose, 
nor  with  the  passengers. 

Lamb  was  simply^riding  in  the  caboose  for 
the  purpose  of  waiting  to  perform  the  duties 
devolving  upon  him  elsewhere. 

Defendant  might  in  its  instruction  assume 
the  truth  of  these  uncontroveried  facts. 

Davis  V.  Wabash,  St,  L,  dh  P,  R.  Cb.  18  Mo. 
App.  460;  Uerriman  v.  Chicago  dt  A,  R,  Co. 
27  Mo.  App.  445;  Brooks  v.  Hannibal  dt  St,  J. 
R.  Co.  85  Mo.  App.  581;  Sheehan  db  L.  Transp. 
Co.  v.  Sims,  86  Mo.  App.  286;  McGvire  v.  St. 
Louis,  L  M,  dt  S.  R.  Co.  48  Mo.  App.  858; 
Hovghland  v.  Dent,  52  Mo.  App.  241;  Reyes  v. 
Bank  of  Hardin,  Id.  829;  First  Nat,  Bank 
V.  Hatch,  98  Mo.  878;  Harrison  v.  White,  56 
Mo.  App.  177;  Hall  v.  Missouri  P.  R,  Co. 
74  Mo.  802;  Johnson  v.  Chicago,  R.  I.  dt  P,  R. 
Co.  77  Mo.  553;  Fields  v.  Wabash,  St.  L.  dt  P. 
R.  Co.  80  Mo.  206;  CarroU  v.  Missouri  P.  R, 
Co,  88  Mo.  248,  57  Am.  Rep.  882;  Dickson  v. 
Missouri  P,  R.  Co,  104  Mo.  499;  Hite  v.  Metro- 
politan Street  R,  Co.  180  Mo.  132  and  140;  Eel- 
say  V.  Missouri  P.  R.  Co.  129  Mo.  862,  and 
citations. 

By  refusing  our  instruction  the  court  left 
tbe  jury  and  counsel  without  any  restriction  to 
return  a  verdict  against  us,  if  Lamb  made 
these  statements  anywhere  in  the  caboose, 
whether  performing  any  duty  on  the  part  of 
defendant  or  not. 

We  were  entitled  to  this  instruction. 

Devitt  V.  Pacific  R.  Co,  50  Mo.  304;  aark  v. 
Hammerle,  27  Mo.  70;  Parkhill  v.  Brighton,  61 
Iowa,  108;  Maack  v.  Schneider,  57  Mo.  App. 
484;  Carder  v.  Primm,  60  Mo.  App.  427. 

Messrs,  Oraves  &  Clark,  for  respond- 
ent: 

The  carrier  is  under  obligations  to  carry  the 
passenger  safely  and  properly  and  treat  him 
respectfully;  and  holds  him  responsible  for  the 
conduct  of  his  servants,  to  whom  he  intrusts 
tbe  performance  of  his  duty.  He  is  bound  to 
protect  his  passengers  from  violence  and  in- 
sults by  strangers   and  copaasengers,    and  a 
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fortiori  against  the  violence  and  insults  of  his 
own  servants. 

Farber  v.  MisfouH  P.  R.  Co.  116  Mo.  91,  20 
L.  R.  A.  350;  Oraker  v.  Chimgo  &  N.  W,  R. 
Co.  86  Wis.  657,  17  Am  Rep.  504;  Chicago  & 
E.  R.  Co.  V.  Flexmav,  103  111.  546,  42  Am. 
Rep.  33;  Spohn  v.  Missouri  P.  R.  Co.  101  Mo. 
452,  and  87  Mo.  81:  Eads  v.  Metropolitan  R. 
Co.  43  Mo.  App.  545;  Ooddard  v.  Grand 
Trnnk  R.  Co.  57  Me.  202.  2  Am.  Rep.  89: 
Terre  Haute  d;  I.  R.  Co.  v.  Jackson,  81  Ind. 
19;  Pittsburgh,  Ft.  W.  d  C.  R.  Co.  v.  Binds,  53 
Pa.  512,  91  Am.  Dec.  224;  Weed  v.  Panama  R. 
Co.  17  N.  Y.  862,  72  Am.  Dec.  474;  Milwaukee 
.fe  M.  R.  Co.  V.  Finney,  10  Wis.  389;  Cham- 
berlain V.  Chandler,  8  Mason,  242;  Ateto  v. 
Clark,  1  Cliff.  145;  Qviglej/  v.  Central  P.  R. 
Co.  11  Nev.  350.  21  Am.  Rep.  757;  Sherley  v. 
Billings,  8  Bush,  147,  8  Am.  Rep.  451;  Ban- 
son  V.  European  dh  N.  A.  R,  Co.  62  Me.  84.  16 
Am.  Rep.  404;  Pendleton  v.  Kinsley.  3  Cliflf. 
416;  Bryant  v.  Rich,  106  Mass.  189,  8  Am. 
Rep.  311;  Rounds  v.  Delaware,  L.  <fe  W.  R. 
Co.  64  N.  Y.  120,  21  Am.  Rep.  597;  Sheav, 
Sixth  Ave.  R.  Co.  62  N.  Y.  180.  20  Am.  Rep. 
480;  Cohen  v.  Dry  Dock,  E.  B.  <&  B.  R.  Co.  69 
N.  Y.  170;  Stewart  v.  Biooklyn  d  C.  R.  Co.  90 
N.  Y.  588,  48  Am.  Rep.  185;  Ramsden  v.  Bos- 
ton d  A.  R.  Co.  104  Mass.  117,  6  Am.  Rep. 
200. 

The  act  causing  the  injury  was  an  act  of 
this  brakeman  while  in  the  very  act  of  serving 
bis  master.  The  language  was  used  while 
serving  the  master  in  settmg  the  brake  in  the 
coach  where  the  plaintiff  and  the  other  passen- 
gers were  riding. 

Ephland  v.  Missouri  P.  R.  Co.  57  Mo  App. 
147. 

Whether  it  was  negligence  to  leave  the  car 
under  the  circumstances  in  this  case  is  and  was 
a  question  for  the  jury. 

Beach,  Contrib.  Neg.  2d  ed.  54.  §  40;  Whit- 
taker's  Smith,  Nes.  g  892;  Hutchihson,  Carr. 
^  534;  2  Shearm.  &  Redf.  Neg.  §  647;  Kleibe^- 
V.  People's  R.  Co,  107  Mo.  240.  14  L.  R.A.  613: 
Dimmitt  v.  Hannibal  d  St.  J.  R,  Co.  40  Mo. 
App.  654;  Siegrist  v.  Arnot,  86  Mo.  208.  56 
Am.  Rep.  424;  Jones  v.  Boyee,  1  Stark.  493; 
Stokes  V.  Salstonstall,  38  U.  S.  18  Pet.  181.  10 
L.  ed.  115:  Frink  v.  Pdtter,  17  111.  406;  East- 
man V.  Sanborn,  3  Allen,  596,  81  Am.  Dec.  677; 
St.  Louis  d  S.  F.  R.  Co.  v.  Murray,  65  Ark. 
248.  16  L.  R.  A.  787;  Twomley  v.  Central 
Park,  A\  d  E.  R.  Co.  69  N.  Y.  158,  25  Am. 
Rep.  162;  Sears  v.  Dennis,  105  Mass.  310: 
Worthen  v.  Orand  Trunk  R.  Co.  125  Mass.  99; 
Linnehan  v.  Sampson,  126  Mass.  506,  80  Am. 
Rep.  692;  Ingalls  v.  Bills,  9  Met.  1,  43  Am. 
Dec.  346;  Cody  v.  ^^ew  York  d  N.  E.  R.  Co. 
151  Mass.  462,  7  L.  R.  A.  843. 

Having  directed  the  act  to  be  done  the  de- 
fendant is  estopped  from  claiming  that  it  was 
contributory  negligence  to  obey  the  directions 
of  it's  servants. 

Mon-issey  v.  Wiggins  Ferry  Co.  47  Mo.  524; 
7YMy  V.  Missouri  P.  R.  Co,  82  Mo.  292;  Mc- 
Qee  V.  Missouri  P.  R.  Co.  92  Mo.  208;  MeJn- 
tyre  v.  New  York  C,  R.  Co.  137  N.  Y.  287; 
Filer  v.  New  York  C.  R.  Co.  59  N.  Y.  361; 
Bueher  v.  New  York  C.  d  H.  R.  R.  Co.  98  N. 
Y.  128;  2  Redf.  Railroads,  278,  and  note; 
Thomp.  Carr.  p.  227,  and  note  6;  Beach, 
Contrib.  Neg.  2d  ed.  §§  67,  68. 
85  L.R.  A. 


Maefarlane,  J. ,  delivered  the  opinion  of 
the  court: 

This  action  is  for  damages  on  account  of 
bodily  injuries  sustained  by  plaintiff  on  ac- 
count of  the  alleged  negligence  of  defendant. 
The  case  has  been  twice  tried,  each  trial  result- 
ing in  a  judgment  for  plaintiff.  On  appeal 
the  first  judgment  was  reversed  by  the  Kansas 
City  court  of  appeals.  57  Mo.  App.  147.  De- 
fendant also  appealed  from  the  second  judg- 
ment to  the  same  court,  and  the  case  was  ccr 
tified'to  this  court;  the  opinion,  which  resulted 
in  an  affirmance  of  the  judgment,  and  which 
was  agreed  to  by  a  majority  of  the  court  of  ap 
peals,  being  deemed  by  one  of  the  judges  to  he 
in  conflict  with  certain  decisions  of  the  su 
preme  court.  Only  one  point  is  insisted  upon 
by  defendant  as  ground  for  reversal,  and  the 
facts  need  only  be  brieflv  stated:  Defend- 
ant operates  a  railroad  from  Butler  south. 
On  the  morning  of  the  12th  dav  of  March, 
1892,  it  ran  a  mixed  train  out  of  Butler  on  said 
road.  The  train  was  composed  of  some  freight 
cars;  a  combination  car  for  carrving  passen- 
gers, their  baggage,  and  the  mafl;  and  a  ca 
boose  for  the  convenience  and  accommoda- 
tion of  the  trainmen.  The  last  named  was 
the  end  car  of  the  train,  and  by  permission 
of  the  company  was  used  by  passengers  for 
a  smoking  car.  It  was  constructed  in  the 
usual  manner,  with  a  cupola  in  the  front 
end.  Tbe  brake  ran  up  into  the  cupola  on  the 
right  or  west  side,  near  which  a  seat  for  the 
rear  brakeman  was  provided.  Tbe  cupalo  on 
the  left  side  was  provided  with  two  seats, — one 
for  the  conducior,  and  the  other  for  the  use  of 
the  other  brakeman  when  not  actually  engaged 
in  his  duties  on  the  train.  The  car  was  de- 
signed for  use  in  freight  trains.  From  tbe 
seats  in  the  cupola  the  movements  of  tbe  train 
could  be  observed  by  the  conductor  and  brake- 
man.  The  position  of  the  brakeman  in  charge 
of  the  brakes  was  in  view  of  the  passengers, 
but  the  two  seats  on  the  opposite  side  were 
not.  The  train  on  this  morning  was  in  con- 
trol of  a  conductor,  and  he  had  under  him  two 
brakemen.  named  Lamb  and  Little.  The 
duties  of  the  latter  were  on  the  hind  end  of  tbe 
train,  and  his  proper  position  while  the  train 
was  moving  was  at  tbe  brake  in  the  cupola. 
Lamb  is  denominated  by  the  witnesses  as  a 
"swing  brakeman."  His  duties,  as  defined  by 
the  conductor,  were  to  take  charge  of  the  train, 
and  do  the  switching,  in  the  conductor's  ab- 
sence. The  conductor  testified:  '*When  we 
arrive  at  a  station,  the  station  agent  has  a 
switch  list,  which  he  gives  the  conductor,  and 
the  bills  which  is  to  go,  and  gives  the  switch 
list  to  the  swing  brakeman,  and  while  the  con- 
ductor attends  to  the  other  part  in  loading 
freight,  and.  if  he  gets  car  out,  to  gO;  the  swing 
brakeman  does  this  with  the  assistance  of  the 
front  brakeman."  This  brakeman  had  no 
dutv  to  perform  in  the  caboose;  had  nothing 
to  do  with  directing  passengers  or  calling  out 
stations.  On  starting  the  train  from  Butler, 
Little  took  his  proper  position  at  the  brake  in 
the  cupola,  on  the  west  side.  The  conductor 
and  brakeman  Lamb  occupied  the  cupola  oo 
the  left  or  east  side.  These  positions  were  re- 
tained until  the  occurrence  of  the  circumstan- 
ces in  which  plaintiff  was  injured.  PlaintifT 
and  three  other  persons  were  passengers  riding 
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in  the  caboose.  In  order  to  fairly  present  the 
question  for  decision,  the  foregoing  facts  are 
assumed  to  be  true,  though  the  evidence  is  con- 
flicting as  to  whether  brakeman  Lamb  or  Lit- 
tle was  at  the  hrake  on  the  right  side  of  the 
cupola.  After  the  train  had  run  2  or  3  miles 
.^uth.  a  single  short  blast  of  the  whistle 
was  sounded  by  the  engineer.  This  signal 
meant  that  the  train  must  be  stopped,  and 
called  for  the  assistance  of  the  brakeman.  On 
bearing  this  signal,  it  became  the  duty  of  the 
brakeman  to  promptly  apply  the  brakes.  The 
evidence  tends  to  prove  that,  on  hearing  this 
signal.  Little  commenced  turning  the  brake 
in  the  cupola,  which,  in  taking  up  the  slack  in 
the  chain,  made  a  rattling  noise,  and  brake- 
man  Lamb  shouted,  in  an  excited  voice,  *'Jump 
offr  **Jump  for  your  lives!"  or  words  of  simi- 
lar import,  aod  himself  came  hastily  down 
from  the  cupola,  and  ran  through  the  car  and 
out  at  the  front  door.  This  exclamation  and 
action  of  Lamb  excited  the  passengers  in  the 
caboose,  and  one  of  them  called  out  "Let  us 
get  out  of  here,"  or  words  to  that  effect,  and 
ran  and  jumped  from  the  rear  end  of  the 
car.  Plaintiff  followed,  and  also  jumped  off, 
the  car  being  at  the  time  in  rapid  motion,  and 
received  the  injuries  for  which  he  claims  dam- 
ages in  this  suit.  Counsel  insists  that  Lamb, 
when  making  the  negligent  exclamation  and 
act.  was  not  acting  in  the  line  of  his  duty,  or 
within  the  scope  of  his  authority,  and  defend- 
ant is  not,  therefore,  answerable  for  the  dam- 
age resulting  therefrom. 

A  number  of  errors  are  assigned  by  appel- 
lant, but  one  only  is  now  insisted  upon.  It  re- 
solves itself  into  this:  Is  a  railroad  company, 
while  running  a  train  designed  for  carrying 
both  freight  and  passengers,  answerable  for 
damage  resulting  to  a  passenger  from  jumping 
from  the  train  on  account  of  the  negligent  and 
terrifying  acts  and  exclamations  of  one  of  the 
brakemen.  made  in  the  car  in  which  he  was 
being  carried,  and  from  which  he  might  rea- 
sonably infer  that  a  wreck  of  the  train  was  im- 
minent, though  such  brakeman  had  no  express 
duty  to  perform  in  or  about  such  car,  or  in  the 
direction  of  passengers.  There  can  be  no 
doubt  of  the  correctness  of  the  abstract  propo- 
sition of  law  invoked  by  counsel, — that  the 
master  is  only  answerable  for  the  wrongs  of 
bi»  servant  which  are  committed  in  the  course 
of  the  service,  and  for  the  master's  benefit. 
But  the  scope  of  a  servant's  duties  may  be  im- 
plied from  the  nature  and  circumstances  of  the 
employment,  and  the  end  to  be  accomplished. 
Defendant  was  a  carrier  of  passengers,  and  its 
duty  to  those  carried  required  great  care  in  the 
muning  and  management  of  its  trains.  Lamb 
was  employed  as  a  brakeman  on  the  train.  It 
is  true,  the  expressed  duties  required  of  him 
were  limited,  and  did  not  include  that  of  di- 
recting passengers,  or  of  managing  the  passen- 
ger cars..  Under  ordinary  circumstances,  it 
may  be  agreed  that  be  had  no  implied  author- 
itv  to  perform  such  duties.  But  he  was  em- 
ployed to  assist  in  accomplishing  the  end  the 
master  had  in  view,  namely,  the  safe  carriage 
of  the  passengers  and  freight  intrusted  to  its 
care.  A  brakeman  would  certainly  have  the 
implied  authority,  in  order  to  save  a  train  and 
tbe  passengers,  to  set  brakes,  or  perform  any 
other  duty,  though  not  in  the  ordinary  course 
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of  those  expressly  assigned  to  him.  Had  a 
wreck  of  the  train  really  been  imminent,  and 
passengers  could  have  been  saved  by  timely 
warning,  who  can  doubt  the  duty  and  authority 
of  anyone  employed  upon  the  train,  to  assist  in 
its  management,  to  give  the  warning?  This 
would  be  a  duty,  not  merely  of  humanity, 
which  all  humane  persons  would  perform,  but 
a  duty  to  the  master,  and  in  furtherance  of  his 
business.  In  such  an  emergency,  in  which  the 
avoidance  of  the  threatened  danger  required 
prompt  action,  a  brakeman  who  discovered  the 
peril  would  surely  not  be  required  to  hunt  up 
the  employee  who  was  expressly  authorized  to 
direct  passengers,  in  order  that  the  warning 
might  be  regularly  given.  If,  in  case  of  such 
an  emergency,  any  brakeman  on  the  train 
could,  in  the  name  of  the  company,  give  the 
passengers  warning  of  the  danger,  they  would 
have  the  right  to  rely  and  act  upon  such  warn- 
ing. It  could  make  no  difference  that  no  real 
danger  was  imminent,  as  in  this  case.  If  the 
brakeman  had  authority  to  give  the  warning 
in  case  of  actual  danger,  the  passengers  had  the 
right  to  rely  and  act  upon  one,  though  there 
was  really  no  danger,  and  he  had  in  fact  no 
good  reason  for  apprehending  it.  While  the 
terrifying  acts  and  exclamations  of  Lamb  may 
not  have  been  done  in  the  ordinary  course  of 
his  employment,  it  was,  in  the  circumstances, 
within  the  scope  of  his  employment,  and  plain- 
tiff had  the  right  to  act  upon  them:  and  defend- 
ant is  answerable  for  tbe  results,  unless,  in 
acting,  plaintiff  was  himself  negligent.  It  is 
said  by  Shearm.  &  Redf.  Neg.  ^  148:  "The  act 
causing  the  injury  must  have  been  one  within 
the  scope  of  the  authority  which  the  servant 
had  from  the  master,  or  which  the  master  gave 
the  servant  reasonable  cause  to  believe  that  he 
had,  or  which  servants  employed  in  the  same 
capacity  usually  have,  or  which  third  persons 
have  a  right  to  infer  from  the  nature  and  cir- 
cumstances of  the  employment."  This  ruling 
we  do  not  think  in  conflict  with  the  general 
rule  before  announced,  or  the  numerous  deci- 
sions of  this  court,  applying  it  to  particular 
facts.  In  case  of  emergency,  in  which  the 
lives  of  passengers  and  the  destruction  of  prop- 
erty are  threatened  and  are  imminent,  the  na- 
ture and  purpose  of  the  employment  of  a  brake- 
man  imply  the  duty  to  give  aid  whenever 
necessary,  in  preventing  the  threatened  disas- 
ter; and  in  circumstances  of  peril,  fright,  and 
panic  passen^rs  have  the  right  to  relv  on  his 
directions.  The  scope  of  authority  is  deter- 
mined from  the  general  nature  of  the  employ- 
ment, and  the  emergency  calling  for  its  exer- 
cise, as  shown  by  the  evidence  in  the  particu- 
lar case.  We  know  of  no  contrary  ruling  of 
this  court  under  the  same  or  similar  circum- 
stances. 

Thejvdgment  of  the  Court  of  Appeals  is  af- 
firmed. 

All  concur. 

A  petition  for  rehearing  having  been  filed, 
Macfarlane,  J.,  on  January  26, 1897,  handed 
down  the  following  response  to  it: 

On  motion  for  rehearing  counsel  for  defend- 
ant insists,  in  effect,  that  any  waiver  of  other 
errors  than  the  one  considered  in  the  foregoing 
opinion  was  intended  to  apply  only  to  the  sub- 
mission of  the  case  in  the  Kansas  City  court  of 
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appeals.  The  court's  error  in  considering  the 
waiver  as  general  was  a  natural  one  inasmuch 
as  the  case  was  submitted  to  this  court,  without 
argument,  upon  the  briefs  filed  in  the  court  of 
appeals. 

The  chief  complaint  now  made  is  the  refusal 
of  the  court  to  give  instruction  five  asked  by 
defendant,  which  is  as  follows: 

"If  the  jury  believe  from  the  evidence  that 
William  Lamb  was  not  in  the  west  cupola, 
nor  at  the  brake,  from  the  time  the  train  left 
Butler  until  the  accident  complained  of,  your 
verdict  must  be  for  the  defendant." 

The  le^al  proposition  involved  in  this  in- 
struction IS  that  if  brakeman  Lamb  was  not  at 
the  brake,  or,  in  other  words,  if  he  had  no  duty 
to  perform  in  the  car.  defendant  is  not  answer- 
able for  bis  negligent  exclamations.  Without 
setting  out  the  instruction,  on  account  of  criti- 
cisms made  to  its  form,  we  undertook,  in  the 
o|)inion,  to  answer  the  legal  question.  We  are 
still  satisfied  with  the  conclusion  reached,  viz., 
that  if  Lamb  was  employed  by  defendant  as  a 
brakeman  to  assist  in  operating  the  train,  in  the 
circumstances  shown,  defendant  should  an- 
swer for  his  negligence;  and  it  would  make 
no  difference  what  his  local  position  io  the 
car  may  have  been,  or  whether  he  had  any 
duty  to  perform  therein  or  not.  In  the  opinion 
we  assume  that  Lamb  was  not  at  the  brake, 
and  the  question  was  fairly  considered. 

The  instruction,  for  the  reason  given  in  the 
opinion,  was  properly  refused. 

What  is  said  in  the  opinion  is  also  asufiScient 
answer  to  the  objection  now  urged  to  the 
ruling  of  the  court  in  refusing  defendant's  de- 
murrer to  the  evidence.  But  see  also  compan- 
ion case  of  McPeak  v.  Missovri  P,  R,  Co.  128 
Mo.  648,  opinion  by  Gantt,  J. 

Defendant  asked  the  court  to  instruct  the 
jury  that  "what  plaintiff  testified  toaeainst  his 
own  interest  is  to  be  taken  as  true."  ^ The  in- 
struction was  refused  by  the  court  and  counsel 
assigns  its  action  as  error. 

The  admissions  of  plaintiff  while  testifying 
as  a  witness,  to  the  truth  of  which  counsel 
wish  to  conclude  him,  all  relate  to  the  duty  of 
brakeman  Lamb,  and  the  liability  of  defend- 
ant for  his  acts  and  exclamations.  He  ad- 
mitted while  testifying  that  he  did  not  know 
that  Lamb  was  at  the  brake,  or  set  the  brake, 
nor  was  he  certain  of  the  exact  words  of  the  ex- 
clamation. To  conclude  a  part'V  to  a  suit  to 
the  truth  of  all  the  facts  he  admits,  while  Xe&W- 
^y Ingy  that  he  does  not  know ,  unless  knowledge 
is  material,  would  be  a  rather  harsh  rule. 
But,  as  held  in  the  opinion,  it  madenodifference 
whether  Lamb  was  at  the  brakes  or  not,  and 
therefore  the  knowledge  of  plaintiff  could  make 
no  difference,  and  an  affirmative  admission  of 
want  of  knowledge  would  be  wholly  immaterial. 

We  do  not  think  there  were  any  admissions 
of  plaintiff,  while  testifying,  that  authorized 
givmc  the  instruction.  Such  instructions 
shoula  not  be  given  unless  facts  material  to 
the  issue  have  been  admitted. 

After  a  careful  consideration  of  all  grounds 
insisted  upon  for  a  rehearing,  we  conclude  that 
all  are  fairly  answered  by  the  opinion. 

The  motion  is  overruled. 

All  concur  except  Robinson*  J.,  who  is  ab- 
sent. 

«5  L.  R.  A. 


(In  Banc.) 

McCANN  &  SMIZER,  BetpU., 

t. 

George  A.  EDDY  eial..  Receivers  of  Missouri, 

Kansas,  &  Texas  Railway  Company,  Appts. 

(133  Mo.  50.) 

1.  A  contract  to  exempt  a  carrier  from 
liability  on  aeeonnt  of  the  neg^ll^ence 
of  connecting^  carriftrs  is  ilJegal  under  Rev. 
Stat.  §  9i4.  when  a  ccurrier  makes  a  contract  fur  a 
tbrough  shipment  to  a  point  t)eyond  its  own 
terminus. 

2.  A  state  statnte  prohibiting^  a  carrier 
from  contracting  for  an  exemption 
from  the  negligence  of  a  connecting  carrier 
when  the  first  carrier  undertakes  to  transport 
property  to  a  point  beyond  Its  own  route  is  not 
an  unconstitutional  regrulation  of  commerce 
amoner  the  states. 

{Sh/ertoood^  J.,  ainent^) 

(March  3, 1896.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Monroe  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover for  injuries  to  stock  in  defendants'  pos- 
session for  transportation.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  George  P.  B.  Jackson,  for  appel- 
lants, in  support  of  petition  for  rehearing: 

As  to  its  own  line,  the  carrier  is  compelled 
by  the  law  to  accept  and  transport  goods,  and 
in  general  to  discharge  the  duties  of  a  carrier, 
but  no  such  obligation  rests  upon  it  bevond  the 
limits  of  its  own  line,  either  in  beginning  or  in 
ending  a  desired  transportation.  If  it  under- 
takes to  carry  goods  beyond  its  line,  it  is  not 
through  the  operation  of  the  law  upon  it  as  a 
common  carrier,  but  it  is  by  reason  of  the 
force  of  a  contract  which  it  enters  into,  and 
the  law  enforces  a  liability  against  a  carrier  in 
such  case  by  such  means  as  are  open  for  the 
enforcement  of  any  other  contract,  or  for  com- 
pensation in  damages  for  the  violation  of  any 
such  contract.  8o  far  as  carriage  beyond  the 
line  of  a  carrier  is  concerned,  it  stands  upon 
the  law  of  contract  to  be  enforced  or  remedied 
just  as  a  contract  to  build  a  house  may  be. 

Orater  &  B.  Sewing  Mack,  Co.  v.  Mi^aoun 
P.  R.  Co.  70  Mo.  672;  Michigan  C,  R.  Go.  v. 
Mprick  {''Myiick  v.  Michigan  C.  R.  Co."),  107 
U.  8.  102,  27  L.  ed.  826;  Ray,  Negligence  of 
Imposed  Duties,  chap.  18,  p.  864. 

The  contract  stated  that  there  was  to  be  no 
such  liability.  It  was  the  assent  of  the  parties 
to  the  same  thing  in  the  same  sense  that  made 
the  contract  between  them,  and  without  such 
assent  there  was  no  contract. 

Anson,  Cont.  2d  Am.  ed.  40;  1  Parsons, 
Cont.  5th  ed.  475. 

In  Hill  V.  Missouri  P,  R.  Co.  46  Mo.  App. 
517,  a  contract  identical  in  its  terms  was  before 
the  court  and  under  the  construction  which 
Dimmitt  v.  Kansas  City,  St.  J.  A  C.  B,  R.  Co. 


Note.— In  harmony  wltb  the  present  decision,  it 
was  held  in  Solan  v.  Chicago,  iM.  &  St.  P.  R.  Oo. 
(Iowa)  28  L.  R.  A.  718,  tbat  neither  the  common  law 
nor  a  state  statute  denyiner  validity  to  a  carrier^s 
stipulation  against  negrliirence  constituted  an  in- 
valid regrulation  of  interstate  commerce. 


1896. 


McGann  v.  Eodt. 


Ill 


103  Mo.  483,  there  received,  the  judgment  was 

rpvcrsfid 

In  mnn  ▼.  8U  Louis.  I.  M,  A  S.  R,  Co.  107 
Mo.  475,  a  contract  sulrstantially  the  same  as 
the  present  one  was  before  this  court  and  the 
statute  was  applied  to  ii  under  the  construc- 
tion of  the  Diuimitt  Caae, 

The  liability  apparently  assumed  by  the  first 
clause  of  the  contract  is  expressly  qualified 
and  limited  by  the  thirteenth  specific  agree- 
ment aforesaid,  which  in  clear  and  unambigu- 
ous terms  confines  the  liability  of  the  defend- 
ant company  to  its  own  line  of  road. 

Hunter  v.  Southern  P,  R.  Co.  76  Tex.  195; 
Central  Trust  Co.  v.  Wabash,  St.  L.  dk  P.  R.  Co. 
31  Fed.  Rep.  247;  Piedmont  Jl^fg.  Co.  v.  Colum- 
bia d:  Q.  R.  Co.  19  S.  G.  858;  Hutchinson, 
CaiT.  chap.  5:  Ray,  Negligence  of  Imposed 
Duties,  Freight  Carriers,  chap.  18;  Story, 
Bailm.  ^§  33,  495;  2  Story,  Cont.  §  752a,  and 
note. 

If  a  duty  is  imposed  upon  a  party  by  public 
law  to  do  a  certain  thing  in  a  certain  way.  then 
it  is  against  the  policy  of  the  law  to  permit 
him  to  so  contract  as  to  avoid  that  duty,  but 
where  an  obligation  may  be  assumed  or  not  as 
the  party  elects,  and  if  assumed  at  all  is  done 
by  a  special  contract,  there  the  party  may  put 
a'limitation  upon  his  liability.  By  doing  so, 
he  does  not  attempt  to  countervail  the  policy 
of  any  public  law. 

Griswold  v.  lUinois  C,  R.  Co.  90  Iowa,  265, 
24  L.  R.  A.  647:  Stephens  v.  Sout/tern  P.  R.  Co. 
109  Cal.  86.  20  L.  R.  A.  751:  Hartford  F.  Ins, 
Co.  V.  Chicago,  M.  &  St.  P,  R,  Co.  70  Fed. 


Rep.  201,  80  L.  R.  A.  193. 


Texas  a  very  similar  statute  was  upheld 
by  the  courts  construing  it  to  apply  only  to 
shipments  within  the  state,  thus  conceding 
that  if  it  had  applied  to  interstate  shipments, 
it  would  have  been  void. 

mswtri  P.  R.  Co.  V.  Sherwood,  84  Tex.  125, 
17  L.  R.  A,  648,  4  Inters.  Com.  Rep.  240. 

In  IMgy  V.  Hardin,  185  U.  8.  100,  34  L.  ed. 
128,  8  Inters.  Com.  Rep.  86,  the  Supreme 
Court  of  the  United  States  said,  in  referring  to 
Tarious  decisions,  that  they  were  clear  to  the 
effect  that  neither  licenses,  nor  indirect  taxes 
of  any  kind,  nor  any  system  of  state  regula- 
tion, can  be  imposed  upon  interstate  comnierce 
any  more  than  upon  foreign  commerce,  and 
that  all  acts  of  legislation  producing  any  such 
result  are  to  that  extent  unconstitutional  and 
void. 

HaU  V.  DeCiiir,  95  U.  8.  485,  24  L.  ed.  547; 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Rlinms,  118  U. 
S.  571,  80  L.  ed.  249;  Crimes  v.  Eddy,  126  Mo. 
168,  26  L.  R.  A.  688;  SianXeu  v.  Wabash,  St.  L. 
<ft  P.  R.  Co.  100  Mo.  485,  8  L.  R.  A.  549,  3 
Inters.  Com.  Rep.  176:  Cuban  S.  8.  Co.  v. 
Fitzpatrick,  66  Fed,  Rep.  63;  Ea-  parte  Jervey, 
W.957;  Jertey  v.  The  Carolina,  Id.  1013;  Qulf, 
C.  4t  8.  F.  R.  Co.  V.  Cray,  87  Tex.  312. 

Messrs.  J.  H.  Rodes  and  R.  B.  Bristow 
for  respondents. 

MaefarlAne*  J.,  delivered  the  opinion  of 
the  court: 

This  action  is  to  recover  damages  against 
defendants,  as  receivers  of  the  Missouri,  Kan- 
sas, &  Texas  Railway  Company,  for  negligence 
of  duty  in  the  transportation  and  delivery  of 
ninety-five  head  of  cattle  from  Stoutsville,  in 
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Monroe  county,  in  this  state,  to  Chicago,  in  the 
state  of  Illinois.  Stoutsville  is  a  station  on  tbe 
roud  operated  by  defendants.  Hannibal  i.<«  tbe 
eastern  terminus  of  their  road.  From  that 
point  the  Wabash  Railway  Company  operates- 
a  road  to  Chicago.  The  cattle  were  delivered 
by  defendants  to  the  Wabash  Company  in  a 
reasonable  time  and  in  good  order,  by  which 
they  were  carried  to  Chicago.  The  negligence 
complained  of  was  committed  on  the  Wabash 
road,  and  by  its  employees. 

So  much  of  liie  contract  under  which  the 
shipment  was  made  as  is  necessary  to  an  un- 
derstanding of  the  questions  involved  is  aa 
follows: 

"Rules  and  regulations:  In  case  the  owner 
or  consignor  agrees  to  hold  these  receivers 
free  from  liability  from  any  and  all  causes^ 
enumerated  in  the  following  contract,  also 
agrees  to  load,  feed,  water,  and  attend  to  tbe 
stock  himself,  etc.,  as  specified  therein,  the 
rates  agreed  upon  and  specified  in  the  contract 
will  be  given." 

* 'Live-stock  contract,  executed  at  Stoutsville 
station.  Mo.,  Nov.  12,  1890:  This  agreement, 
made  between  George  A.  Eddy  and  H.  C. 
Cross,  receivers  of  the  Missouri,  Kansas,  & 
Texas  Railway,  parties  of  the  first  part,  and 
M.  B.  Smizer,  party  of  the  second  part,  wit- 
nesseth  that:  Whereas,  the  receivers  of  the* 
Missouri,  Kansas,  &  Texas  Railway  transport 
the  live  stock  as  per  above  rules  and  regula- 
tions, and  which  are  hereby  made  a  part  of  this 
contract,  by  mutual  agreement  between  the 
parties  hereto:  Now,  therefore,  for  the  con- 
sideration and  mutual  covenants  and  conditions 
herein  contained,  said  party  of  the  first  part  ia 
to  transport  for  the  second  party  the  live  stock 
described  below,  and  the  parties  in  charge 
thereof  as  hereinafter  provided,  namely,  six 
cars,  said  to  contain  ninety-five  head  of  cattle 
m.  or  1.  o.  r.,  from  Stoutsville  station,  Mis- 
souri, to  Chicago.  Illinois,  station,  consi^rned 
to  Brown  Bros.  &  Smith,  care  Union  Stock 
Yards  at  Chicago,  Illinois,  at  the  through  rate 
of  17ic.  per  hundred  pounds,  from  Stoutsville. 
Missouri,  to  Chicago.  Illinois,  subject  to  mini- 
mum weights  applying  to  cars  of  various 
lengths  as  per  tariff  rules  in  effect  on  the  day 
of  shipment,  the  same  being  a  special  rate, 
lower  than  the  resnlar  rates,  or  at  a  rate  mutu- 
ally agreed  upon  between  the  parties,  for  and 
in  consideration  of  which  said  second  party 
hereby  covenants  and  agrees  as  follows:  .  .  . 

The  first  and  thirteenth  of  these  covenants 
are  as  follows:  "(1)  That  he  hereby  releases  the 
party  of  tbe  first  part  from  tbe  liability  of 
common  carrier  in  the  transportation  of  said 
stock,  and  agrees  that  such  liability  shall  be- 
that  of  a  mere  forwarder  or  private  carrier  for 
hire.  He  also  hereby  agrees  to  waive,  release, 
and  hereby  does  release,  said  first  party,  from 
any  and  all  liability  for  and  on  account  of  any 
delay  in  shipping  said  stock,  after  the  delivery 
thereof  to  its  agent,  and  from  any  delay  in 
receiving  same  after  being  tendered  to  its 
agent."  "(13)  And  it  is  further  stipulated  and 
agreed  between  the  parlies  hereto  that,  in  case 
the  live  stock  mentioned  herein  is  to  be  trans- 
ported over  tbe  roads  or  road  of  any  other 
railroad  company,  the  said  party  of  the  first 
part  shall  be  released  from  liability  of  every 
kind  after  said  live  stock  shall  have  left  its. 
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road,  and  tbe  party  of  the  second  part  hereby 
so  expressly  stipuhites  and  agrees,  the  under- 
standing of  both  parties  hereto  being  that  the 
party  of  the  first  part  shall  not  be  held  liable 
for  anything;  beyond  the  line  of  the  Missouri, 
Kansas,  &  Texas  Railway,  excepting  io  protect 
tbe  through  rate  of  freight  named  herein/' 

The  contract  was  signed  by  both  parties,  and 
under  it  defendants  claim  exemption  from  lia- 
bility. 

Defendants  asked  but  the  court  refused  to 
give  this  instruction:  *'The  court  instructs 
the  jury  that  under  the  contract  read  in  evi 
dence,  under  which  plaintiff's  cattle  were 
shipped,  tbe  defendants  are  not  liable  for  any 
damages  sustained,  by  delays  or  otherwise, 
after  said  cattle  were  delivered  by  defendants 
to  the  next  connecting  carrier."  The  courts 
of  its  own  motion,  gave  this  instruction:  "If, 
from  the  evidence,  the  jury  find  that  beyond 
the  limit  of  a  reasonable  time  for  the  delivery 
of  plaintiff's  cattle  at  the  Union  Stock  Yards 
at  Chicago,  Illinois,  the  Wabash  Railway 
Company  negligently  delayed  said  delivery, 
and  thereby  directly  caused  pecuniary  damage 
to  plaintiffs  in  the  disposition  of  said  cattle,  the 
jury  will  find  for  plaintiff,  and,  in  default  of 
such  finding,  the  jury  will  find  for  defendant." 
The  evidence  tended  to  prove  the  negligence 
charged  and  the  resulting  damages.  The 
judgment  was  for  plaintiffs,  and  defendants 
appealed. 

1.  This  appeal  involves  the  interpretation  of 
tbe  contract  under  which  the  cattle  were 
shipped,  and  a  determination  of  the  effect  that 
should  be  given  the  clause  exempting  defend- 
ants from  "all  liability  of  every  kind  after  the 
cattle  left  its  road."  As  the  contract  must  be 
construed  so  as  to  give  proper  effect  to  the 
statute,  the  interpretation  of  §  944,  Rev.  Stat. 
1880,  in  its  application  to  the  contract  is  also 
necessary.  That  section  is  as  follows: 
"Whenever  any  property  is  received  by  a  com- 
mon carrier  to  be  transferred  from  one  place  to 
another,  within  or  without  this  state,  or  when 
a  railroad  or  other  transportation  company 
issues  receipts  or  bills  of  lading  in  this  state,  the 
common  carrier,  railroad  or  transportation 
company  issuing  such  bill  of  lading  shall  be  li- 
able for  any  loss,  damage,  or  injury  to  such 
property,  caused  by  its  negligence  or  the  negli- 
gence of  any  other  common  carrier,  railroad  or 
transportation  company  to  which  such  prop- 
erty may  be  delivered,  or  over  whose  line  such 
property  may  pass;  and  the  common  carrier, 
railroad  or  transportation  company  issuing  any 
such  receipt  or  bill  of  lading  shall  be  entitled  to 
recover,  in  a  proper  action,  the  amount  of  any 
loss,  damage,  or  injury  it  may  be  required  to 
pay  to  the  owner  of  such  property,  from  the 
common  carrier,  railroad  or  transportation 
company,  through  whose  negligence  the  loss, 
damage,  or  injury  may  be  sustained."  This 
section  was  construed  in  the  Dimmitt  Cane,  103 
Mo.  440,  and  its  application  to  tbe  contract 
there  in  question  was  determined.  In  that 
case  it  was  held  that  the  general  effect  of  the 
statute,  and  its  evident  purpose,  were  to  ap- 
ply to  common  carriers  the  English  rule  of 
duty  and  liability  in  respect  to  the  carriage 
of  property  beyond  their  own  route,  as  dis- 
tinguished from  the  American  rule,  which 
was  at  the  time  reoognized  as  the  law  in  this 
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state.  In  that  case  the  goods  were  consigned 
to  a  point  beyond  the  route  of  the  receiving 
carrier,  and  there  was  no  express  limitation 
by  contract  not  to  cairy  to  their  destination. 
The  court  held  that,  under  the  statute,  the 
receiving  carrier  was  liable  for  the  loss  of 
the  goods  occurring  through  the  negligence 
of  the  carrier  to  which  it  had  delivered  them 
for  transportation  to  their  destination.  This 
ruling  was  in  accord  with  the  decisions  of  the 
English  courts;  but  under  the  law  as  it  ex- 
isted in  Missouri,  prior  to  the  statute,  upon 
the  facts  shown  to  have  existed,  the  receiv- 
ing company  would  not  have  been  liable  for 
the  loss.  There  is  no  doubt  that  tbe  statute, 
by  its  very  terms,  has  the  effect  of  applying 
the  English  rule  so  far  as  it  makes  the  re 
ceiving  carrier  responsible  for  the  defaults  of 
other  carriers  through  whose  agencies  it  un- 
dertakes to  complete  the  contract  of  carriage. 
This  is  as  far  as  the  decision  in  the  Dimmit f 
Case  goes.  But  the  statute  can  only  be  held 
to  adopt  so  much  of  the  English  rule  as  is  con- 
sistent with  it.  It  cannot  properly  be  held  to 
abrogate  the  existing  law  id  this  state,  unless 
inconsistent  with  it.  The  statute,  ingrafted 
upon  the  law  of  this  state,  as  it  then  existed, 
makes  the  rule  by  which  we  must  be  governed. 
The  English  law  does  not  make  it.  To  the 
extent,  then,  that  the  statute  declares  the  Eng- 
lish rule,  the  decisions  of  the  English  courts 
would  be  authority  for  its  interpretation,  but 
they  would  not  be  authority  where  the  statute 
and  the  rule  conflict.  The  statute  must  be  in 
terpreted  in  the  light  of  our  own  law,  and,  so 
far  as  possible,  in  conformity  to  it.  In  the 
Dimmitt  Cose,  supra,  tbe  court  says:  "  By  its 
provisions,  the  act  of  acceptance  by  a  common 
carrier  of  property  to  be  transferred  to  a  place 
beyond  the  terminus  of  its  route  is  evidence  of 
a  contract  to  carry  such  property  to  the  place 
of  its  destination.  The  act  of  issuing  a  receipt 
or  bill  of  lading  for  property  to  be  transferred 
to  a  place  beyond  the  terminus  of  tbe  route  of 
a  common  carrier  is  evidence  of  a  contract  by 
such  carrier  to  carry  such  property  to  the  place 
of  its  destination.  This  prima  facie  case  the 
statute  makes  for  the  plaintiff  on  the  facts 
stated.  In  order  to  defeat  it,  the  defendant 
must  show  that,  by  specific  agreement,  it  only 
contracted  to  carry  the  property  to  the  termi- 
nus of  its  own  line,  or,  what  is  equivalent, 
that  there  was  a  specific  agreement  that  it  was 
to  be  liable  only  for  loss  or  damage  occurring 
on  its  own  line."  This  is  a  fair  statement  of 
the  interpretation  given  by  the  English  courts 
to  contracts  for  transportation  beyond  the  route 
of  the  receiving  carrier.  Hutchinson,  Carr. 
§  147;  Lawson,  Carr.  §  238.  The  law  as  stated 
is  also  within  the  terms  of  the  statute,  and  is 
inconsistent  with  the  law  of  this  state  as  previ- 
ously declared  by  this  court.  Coaits  v.  United 
States  Exp,  Co.  45  Mo.  238;  Snider  v.  Adamn 
Exp.  Co.  63  Mo.  376.  The  provision  of  the 
statute  is  that  "  wherever  any  property  is  re- 
ceived by  a  common  carrier  to  be  transferred 
from  one  place  to  another."  This  language 
does  not  restrict,  but  rather  recognizes,  the 
right  of  the  carrier  to  limit  its  contract  of  car- 
riage to  the  end  of  its  own  route,  and  there 
deliver  the  property  to  the  connecting  carrier. 
There  can  be  no  doubt,  then,  that,  under  the 
statute  as  well  as  under  the  English  law,  the 
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carrier  can.  by  coDlract,  limit  bis  duty  and  ob- 
ligHtioD  to  carriage  over  its  own  route.  But  it 
seems  tbat,  under  the  decisions  of  the  Engiisb 
courts,  a  carrier  can  also  limit  his  liability  to  a 
loss  or  damages  occurring  on  bis  own  route  by 
specific  agreement  that  it  should  only  be  so 
liable.  In  the  Dimmiti  Case  the  rule  is  stated 
to  its  full  extent,  though  unnecessary  to  the 
decision  in  that  case,  there  having  been  no  at- 
tempt to  make  such  limitation.  While,  under 
the  decisions  of  this  court,  it  had  been  held 
that  a  carrier  could,  by  contract,  limit  its  com- 
mon-law liability  of  insurer,  it  was  before  the 
statute,  and  has  been  since,  uniformly  held 
that  he  could  not,  by  contract  or  otherwise, 
relieve  himself  from  liability  for  loss  or  dam- 
age occasioned  by  his  own  negligence,  or  that 
of  his  agents  or  employees.  Such  was  the  law 
when  this  statute  was  enacted.  There  is  noth- 
ing in  the  statute  that  indicates  an  inter) tion  to 
change  it.  Indeed,  it  seems  to  be  recognized, 
for  the  statute,  by  its  terms,  only  declares^a 
liability  for  loss  or  damage  caused  by  negti- 
gence.  The  dictum  of  the  court  in  the  Diin- 
mitt  Case,  to  the  effect  that  an  agreement  that 
a  carrier  should  only  be  liable  for  loss  or  dam- 
age occurring  on  its  own  line  is  equivalent  to 
an  express  contract  to  carry  the  properly  only 
to  the  terminus  of  its  own  line,  cannot  be 
taken  as  the  law  of  this  case,  where  there  is 
an  express  contract  and  also  an  agreement  for 
nonliability.  Where  the  original  undertaking 
is  in  doubt,  such  an  agreement  might  be  evi- 
dence of  the  intention  of  the  parties  in  respect 
thereto.  This  question  is  not  involved  here, 
and  need  not  be  decided.  We  cannot,  there- 
fore, give  such  an  interpretation  to  the  statute 
as  would  permit  a  carrier  to  contract  for  a 
through  shipment,  and  at  the  same  time  ex- 
empt himself  from  liability  on  account  of  the 
negligence  of  connecting  carriers.  Such  an 
interpretation  would  in  effect  operate  as  a  re- 
peal of  the  vital  provisions  of  the  law  which 
declare  a  conclusive  liability  in  such  case. 
The  statute  does  not  undertake  to  change  the 
law  in  respect  to  liability  of  a  carrier  for  his 
own  negligence,  but  to  extend  it  to  connecting 
carriers  as' well,  and  declare  a  liability  for  neg- 
ligence without  regard  to  which  was  in  fault. 
Under  these  views  of  the  law,  no  difficulty  is 
found  in  giving  construction  to  the  contract. 
The  agreement  to  carry  from  Stoutsville  to 


Chicago  is  absolute  and  unconditional.  The 
thirteenth  condition  or  covenant  can  only  be 
regaided  as  an  attempt,  on  the  part  of  defend- 
ant, to  relieve  itself  from  the  responsibility  of 
answering  for  the  negligence  of  the  carrier  by 
which  it  undertook  to  complete  the  contract. 
The  statute  forbids  such  Qualification  of  the 
contract.  It  can  only  be  held  to  relieve  de- 
fendant from  its  common-law  liability  of  an 
insurer.  The  ruling  of  the  court  in  respect  to 
giving  and  refusing  the  instructions  mentioned 
was  correct. 

2.  We  are  unable  to  see,  as  contended  by 
defendant,  that  the  construction  we  give  this 
statute  makes  it  repugnant  to  that  provision 
of  the  Constitution  of  the  United  States  which 
gives  to  Congress  alone  the  power  to  regulate 
commerce  among  the  states.  The  act  in  no 
way  operates  as  a  regulation  of  trade  and 
business  amon^r  the  states.  No  burden  or 
restriction  on  transportation  is  imposed.  Car- 
riers are  left  free  to  make  their  own  contracts 
in  regard  to  compensation  for  their  services 
for  traosportation  between  the  states,  subject 
to  congressional  regulations.  The  statute 
merely  prohibits  a  carrier  who,  by  contract, 
undertakes  to  transport  property  to  a  point 
beyond  its  own  route,  from  relieving  itself  of 
responsibility  for  neglect  to  properly  perform 
its  dutv.  It  only  imposes  the  duty  and  liabil- 
ity which  the  law,  from  considerations  of  pub- 
lic policy,  imposes  upon  all  common  carriers 
in  the  transportation  of  property  over  their 
own  lines,  though  they  may  extend  into  other 
states.  A  statute  of  Iowa  which  provided  that 
no  contract  of  a  common  carrier  should  ex- 
empt it  from  its  common-law  liability  was 
held  by  the  supreme  court  of  that  state  not 
to  be  in  conflict  with  the  commercial  power 
of  Congress  prescribed  by  the  Constitution. 
Hart  V.  Chicago  <Sb  N,  W,  R,  Co.  69  Iowa,  490. 
See  also,  to  the  same  effect.  Solan  v.  Chicago, 
M.  dt  81.  P.  R.  Co.  (Iowa)  28  L.  R.  A.  718,  5 
Iniers.  Com.  Rep.  488,  and  Bapg  v.  WHming- 
ton,  a.  d  A.  R.  Co.  109  N.  C.  279, 14  L.  R.  A. 
596,  8  Inters.  Com.  Rep.  808. 

The  judgment  is  affirmed. 

All  the  Judges  concur,  except  Sherwood, 
J.,  who  dissents. 

Rehearing  denied. 
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William  DAVISON  et  al„  Respts, 
( N.J ) 

*1.  The  mle  acainst  perpetuities  does 
not  apply  to  gittM  to  charitable  uses.    A  grift 
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to  a  charitable  use,  with  a  direction  that  no  part 
thereof  should  at  any  time  be  alienated,  does  not 
create  a  perpetuity  in  the  sense  forbidden  by 
law.  but  only  a  perpetuity  allowed  by  law  and 
equity  in  cases  of  charitable  trusts. 

8.  A  conveyance  of  atlot  of  land  on 
which  an  Episcopal  Church  hhad  been 
erected  by  voluntary  contributions  was  made 
for  a  nominal  consideration,  and  wasltherefore 
a  gift  by  which  the  lot  was  conveyed  to  aYeligrious 
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eocletF  incorporated  as  a  Protestant  Episcopal 
Churcb«  and  to  tbelr  successors/'but  not  to  their 
assig-na,**  with  an  habendum  in  these  words:  'To 
have  and  to  hold  unto  the  said  party  of  the  sec- 
ond part  and  their  successors  forever,  with  this 
express  condition  and  limitation:  That  neither 
the  said  party  of  the  second  part,  nor  their  suc- 
cessors, shall  at  any  time  sell,  mortffa^e,  or  in 
any  way  convey  the  said  lands  and  premises,  or 
any  part  thereof,  and  that  no  building:  shall  be 
kept  maintained,  or  erected  thereon,  except 
for  the  purpose  of  public  worship  and  teachingr 
in  accordance  with  the  usages,  rites,  and  cere- 
monies of  the  Protestant  Episcopal  Church  in  the 
United  States  of  America,  and  also  except  the 
proper  outbuilding's  appurtenant  thereto."  Held, 
that  the  sri^nt  was  of  the  entire  estate,  to  bold  %o 
the  use  exclusively  for  public  worship  and  teach- 
ing in  conformity  with  the  usages,  rites,  and 
ceremonies  of  the  Protestant  Episcopal  Church. 

8.  A  conveyance  in  the  form  above  set 
out  does  not  create  a  condition,  for  the 

B  breach  of  which  the  grantor  may  enter  as  for  a 
forfeiture  of  the  estate,  but  creates  a  trust  which 
the  grantee  taking  the  legal  estate  is  bound  to 
perform;  to  be  enforced,  not  by  a  forfeiture  of 
the  title,  but  by  those  methods  by  which  a  court 
of  equity  compels  the  performance  of  such  tr  jsts. 

4.  The  ^ant  beings  to  a  relifl^ious  so- 
ciety incorporated  as  a  Protestant  Episcopal 
Church,  the  object  for  which  the  donee  was  in- 
corporated is  an  important  element  in  the  con- 
struction of  the  instrument  by  which  a  charity  is 
created. 

6.  The  deed  of  conveyance  contained 
a  consent  by  the  gprantors  that  the  grantee 
might,  by  a  mortgage  on  the  property,  raise  a 
certain  sum  of  money  for  the  purpose  of  com- 
pleting the  church  edifice.  Held,  that  such  con- 
sent did  not  destroy  the  entire  trust,  but  had  the 
eifect  only  to  validate  the  mortgage,  and  that 
upon  a  sale  in  foreclosure  proceedings  the  sur- 
plus money  which  remained  afterpayment  of  the 
mortgage  debt,  interest,  and  costs  belonged  to 
the  grantee,  to  be  held  upon  the  original  trust. 

6.  The  donor,  as  the  fonnder,  of  a  char- 
ity, has  a  standings  in  court  to  restrain  the 
diversion  of  the  property  donated  from  the 
charitable  uses  for  which  It  was  given. 

{Dtxon,  Oarrison,  Mcmte,  HendricHson^  and  iVixon, 
JJ.,  di!»ent,) 

(December  1,  1806.) 

APPEAL  by  defendant  Mills  from  a  decree 
of  the  Chancery  Court  striking  out  his 
cross  bill  in  an  action  brought  to  foreclose  a 
mortgage  upon  certain  church  properly  in 
which  appellant  claimed  an  interest.    Metersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alfred  Mills,  in  propria  persona: 

Grace  Church  corporation,  when  it  took  the 
donated  land  for  the  purpose  and  upon  the  u«e 
designated  in  the  deed,  assumed  a  trust.  It 
bound  itself  to  see  that  the  terms  of  the  dona- 
tion of  the  property  deeded  and  delivered  to  it 
were  observed. 

Their  letter  and  spirit  would  be  observed,  if 
such  surplus  were,  either  (1)  passed  over  to 
the  donors  in  compliance  with  the  conditions 
of  the  deed  of  gift;  or,  far  better,  (2)  protected 
by  the  court,  in  some  way,  to  serve,  in  the 
future,  the  original  purpose  and  use. 

Where  properly  is  given  to  a  corporation  in 
trust  for  a  charitable  use,  the  trust  is  the 
85  L.  R.  A. 


creature  of  the  donor.  He  may  impose  upon 
it  such  character,  conditions,  and  qualifications 
as  he  may  see  fit.  The  property  being  a  gift, 
no  wrong  is  thereby  done  to  the  creditors  of 
the  corporation,  and  a  court  of  equity  may  well 
protect  and  enforce  all  the  conditions  of  the 
gift. 

Magiev.  Oerman  Evangelical  Dutch  Church, 
18  N.  J.  Eq.  77. 

Those  who  accept  such  gifts  constitute  them- 
selves trustees,  and  are  lK>und  to  observe  the 
trust  in  accordance  with  the  expressed  intent 
of  the  founder.  And  a  court  of  equity  will 
lend  its  aid  to  enforce  a  trust  of  this  kind,  and 
to  prevent  its  abuse. 

1  Beach,  Mod.  Eq.  Jur.  §  203:  Hesk^th  v. 
Murphy,  85  N.  J.  Eq.  28;  De  Camp  v.  Dobbins, 
31  N.  J.  Eg.  671;  If&rris  v.  Thomson,  19  N.  J. 
Eq.  811:  Thomson  v.  JVoj^is,  20  N.  J.  Eq.  522; 
AttyOen.,  Bailey,  v.  Moore,  19  N.  J.  Eq.  503; 
George  v.  Braddock,  45  N.  J.  Eq.  759,  6  L.  R. 

A.  511;  Newark  v.  Stockton,  44.  N.  J.  Eq.  182. 
It  is  inequitable  to  allow  the  church  corpo- 
ration to  crawl  out  of  the  responsibility  for  its 
actual  breach  of  the  agreement  which  is  made 
with  the  donors  at  the  lime  the  deed  of  gift 
was  executed.  And  being  so  estopped,  any 
person  claiming  under  it  (as  Davison)  is  bound 
by  the  same  estoppel. 

Herman,  Estoppel,  ^  587;  Kinsman  v. 
Loomis,  11   Ohio,  478;  Easter  y.  Little  Miami 

B.  Co.  14  Ohio  St.  52;  Morse  v.  Aldrich.  19 
Pick.  449;   Whatman  v.  Gibson,  9  Sim.  196. 

In  a  deed  of  gift  for  a  charitable  use,  such 
a  condition  is  good. 

8  Sharswood  &  B.  Real  Prop.  p.  381 ;  2  Bal- 
lard, Annual  on  the  Law  of  Real  Propertv 
(1898)  tS  731a,  citing  cases;  Tiedeman,  Real 
Prop.  §  275;  2  Pom.  Eq.  Jur.  §^  1018-1021. 

Mr.  Craig:  A.  Marsh,  for  respondents: 

There  is  no  equity  in  the  cross  bill  because 
there  has  been  no  breach  of  the  condition. 

The  first  alleged  breach  of  condition  is  that 
the  church  failed  to  pay  the  mortgage  debt, 
and  allowed  foreclosure  to  be  begun.  This 
breach  is  purely  ima^rinary.  It  proceeds  on 
the  theory  of  an  implied  condition.  All  im- 
plied condition  subsequent  is  a  novelty  in  our 
law. 

Jackson  v.  Phillips,  96  Mass.  589;  Den,  Smith, 
V.  PresbyUrian  Church,  20  N.  J.  L.  551. 

The  principle  applicable  is  the  same  prin- 
ciple applied  in  the  analogous  condition  in 
estates  for  years,  as  illustrated  in  the  case  of 
Doe^  Mitchinson,  v.  Cartel',  8  T.  R.  57,  where 
Lord  Kenyon,  Ch.  J.,  applied  the  doctrine  that 
a  sale  under  execution  was  a  sale  in  incitum; 
and  did  not  forfeit  the  lease  which  contained 
a  condition  not  to  assign,  etc. 

Kent,  Com.  124. 

None  of  the  elements  of  estoppel  in  pais  are 
presented  in  this  case. 

Mutual  L.  Ins.  Co.  v.  Norris,  81  N.  J.  Eq. 
683. 

Mrs.  Mills's  deed  to  this  corporation  was  not 
a  deed  in  trust;  but  an  absolute  deed  in  fee 
simple  with  a  common-law  condition  annexed, 
which  condition,  if  valid,  would,  in  case  of 
breach,  result  in  a  forfeiture  of  the  land  to  the 
grantor  or  her  heirs. 

The  trusts,  public  or  charitable,  over  which 
this  peculiar  jurisdiction  extends,  and  which 
mark  its  special  nature,  should  not  be  con* 
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fotiDded  with  eifts  to  corporations  which  are 
authorized  by  their  charters  to  receive  and  hold 
property,  and  apply  it  to  obiects  which  fall, 
perhaps,  within  the  general  designation  of 
''charitable."  Such  gifts  are  regulated  either 
by  the  rul^  of  law  applicable  to  corporations, 
or  by  the  provisions  of  their  individual  char- 
ters. 

1  Pom.  Eq.  Jur.  g  154. 

31rs.  Mills's  deed  was  not  given  in  trust.  It 
is  an  absolute  deed  in  fee  simple. 

NicoU  V.  New  York  dh  E.  R.  Co,  12  N.  Y. 
121. 

Id  Moffie  v.  Oerman  Evangelical  Dutch 
Church,  13  N.  J.  Eq.  77.  the  conveyance  by 
deed  to  the  church  was  expressly  made  in  trust. 
and  Chancellor.  Green  speaking  of  the  provi- 
sion against  alienation  by  the  church,  said: 
"Independent  of  the  character  of  a  trust  im- 
pressed upon  the  property  by  the  terms  of  the 
conveyance,  the  condition  annexed  to  the 
grant  that  the  property  shall  be  inalienable,  is 
clearly  void." 

In  a  fee  simple  a  condition  or  conditional 
limitation  on  alienation  generally  is  void. 

Gray,  Restraints  on  Alienations,  §^  18;  Cor- 
nelius V.  Den,  Ivins,  26  N.  J.  L.  376;  Boyle. 
Charities,  315;  2  Tudor,  Charitable  Trusts,  91. 

Depne*  J.,  delivered  the  opinion  of  the 
court: 

The  rector,  wardens,  and  vestrymen  of 
Grace  Church,  in  Westfleld,  were  incorporated 
as  a  religious  society  by  a  certificate  filed 
November  20,  1862,  pursuant  to  the  act  to 
incorporate  religious  societies  (Revision,  p.  962, 
§  27).  During  the  years  1874  and  1875  the 
corporation  erected  a  church  building  on  a  lot 
of  land  in  Westfield  owned  by  Alfred  Mills 
and  Catherine,  his  wife.  The  building  was 
erected  and  used  for  the  purpose  of  public 
worship  and  teaching  in  accordance  with  the 
usHges,  rites,  and  ceremonies  of  the  Protes 
tant  Episcopal  Church  in  the  United  States  of 
America.  The  cost  of  erecting  and  furnishing 
the  building  was  about  $6,500.  Of  this  sum. Mr. 
Mills  and  his  wife  gave  $2,900.  To  raise  the 
money  necessary  to  complete  the  buildinj^,  after 
other  voluntary  contributions  were  applied,  the 
sum  of  $2,000  was  borrowed  of  the  Mutual  Ben- 
efit Life  Insurance  Company.  To  enable  the 
society  to  raise  this  money  on  mortgage.  Mr.  and 
Mrs.  Mills  made  conveyance  to  the  society  by  a 
deed  oaade  and  executed  on  the  14th  of  June« 
1875.  On  the  same  day  the  society ,  in  its  corpo- 
rate name,  made  and  executed  a  mortgage  on  the 
lot  so  conveyed  to  it.  to  the  insurance  com- 
pany, for  the  said  sum  of  $2,000.  The  mort- 
gage is  now  being  foreclosed.  On  the  80th  day 
of  April,  1894,  William  Davidson  recovered  a 
judgment  against  the  society,  in  i's  corporate 
name,  in  the  sum  of  $1,554.07.  This  debt  was 
not  in  any  way  connected  with  the  building  of 
the  church  edifice.  Mrs.  Mills  died  before  the 
filing  of  the  bill  in  this  case,  and  her  title  to 
the  premises — whatever  it  is— became  vested 
in  her  husband,  Alfred  Mills,  and  her  son, 
Edward,  who  were  made  parties  to  the  fore- 
closure suit.  Davison,  as  a  judgment  creditor, 
was  made  a  party  by  his  petition.  This  con- 
troversy is  over  the  surplus  money  that  ma^ 
remain'af  ter  paying  the  mortgage  debt.  Davi- 
son, by  his  answer,  claims  that  such  surplus  j 
d5L.  R.  A. 


should  be  applied  to  the  payment  of  his  judg- 
ment. Alfred  Mills  has  answered,  and  in  his 
answer  denies  that  the  Davison  judgment  is  a 
lien  on  the  mortj^aged  premises,  and,  by  way 
of  a  cross  bill,  claims  that  the  surplus  of  the 
proceeds  of ^  the  sale  of  the  mortgage  debt 
should  be  paid  to  him  and  his  son .  The  church 
society  has  also  answered,  consenting  to  a  sale 
of  the  mortgaged  premises,  and  submitting  to 
the  determination  of  the  court  the  question  of 
the  application  of  the  surplus  of  the  money 
realized  from  the  sale,  after  payment  of  the 
mortgage  debt,  interest,  and  costs.  On  the 
motion  of  Davison,  the  chancellor  made  an 
order  that  the  answer  of  Mills  by  way  of  a 
cross  bill  be  struck  out,  and  the  cross  bill  be 
dismissed.     From  this  order  Mills  appealed. 

The  question  that  lies  at  the  foundation  of 
this  controversy  is  whether  the  deed  of  con- 
veyance made  by  Mr.  and  Mrs.  Mills  to  the 
church  society  was  a  conveyance  to  a  charitable 
use.  The  situation  before  the  deed  whs  made 
—the  object  for  which  the  society  was  incorpo- 
rated, the  erection  of  a  church  edifice  for 
religious  purposes,  by  voluntary  contributions, 
on  a  lot  constituting  a  suitable  curtilage  for  a 
building  devoted  to  such  uses,  and  the  need  of" 
the  money  borrowed  on  the  mortgage  to  com- 
plete and  furnish  the  building — has  already 
been  mentioned.  The  deed  is  to  the  religious 
society  and  to  their  successors,  with  the  words 
"but  not  to  their  assigns"  added.  It  was  made 
for  a  nominal  consideration,  and  was  therefore 
a  deed  of  gift.  The  word  '^successors"  in  the 
granting  part,  created  a  fee,  and  the  words 
added,  excluding  assigns  from  the  succession, 
are  unimportant,  except  when  taken  in  con- 
nection with  the  habendum,  as  indicating  the 
intent  of  the  grantors.  The  habendum  Is  in 
these  words:  "To  have  and  to  hold  unto  the 
said  party  of  the  second  part  and  their  succes- 
sors forever,  with  this  express  condition  and 
limitation:  That  neither  the  said  party  of  the 
second  part,  nor  their  successors,  shall  at  any 
time  sell,  mortgage,  or  in  any  way  convey  the 
said  land  and  premises,  or  any  part  thereof, 
and  that  no  building  shall  be  kept,  maintained, 
or  erected  thereon,  except  for  the  purpose  of 
public  worship  and  teaching  in  accordance  with 
the  usages,  rites,  and  cerenaonies  of  the  Protes- 
tant Episcopal  Church  in  the  Uoited  States  of 
America,  and  also  except  the  proper  outbuild- 
ings appurtenant  thereto." 

The  rule  against  perpetuities  as  applied  to 
private  trusts  does  not  apply  to  gifts  to  chari- 
table uses.  Gray,  Perpetuities,  §  590;  1  Lewin, 
Tr.  2011;  Perry,  Tr.  §  384;  Perin  v.  Carev. 
65  U.  8.  24  How.  465,  495,  507,  16  L.  ed.  708 
1\2;  Jones  v.  Habersham^lOl  U.  S.  174. 184,  701 
185,  27  L.  ed.  401, 405,  406.  In  Perin  v.  Carey, 
Mr.  Justice  Wayne,  delivering  the  opinion  of 
the  court,  said:  "Such  gifts,  from  the  pur- 
poses to  which  they  were  to  be  applied,  and 
tbe  ownership  to  which  they  are  subjected, 
have  had  the  protection  of  courts  of  equity 
to  prevent  any  alienation  of  them  on  the 
part  of  the  person  or  body  interested  [intrusted J 
with  the  offices  of  giving  them  effect:  and 
that  in  all  such  cases  land  has  been  decreed 
by  courts  of  equity  to  be  practically  inalien- 
able, or  that  a  perpetuity  of  them  exists  in 
corporations  when  they  are  charitable  gifts." 
And  in  that  case  it  was  held  that  a  devise  of 
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real  estate  to  a  charitable  use,  with  a  direction 
that  DO  part  thereof  should  at  any  time  be 
alienated,  did  not  create  a  perpetuity,  in  the 
sense  forbidden  by  law,  but  only  a  perpetuity 
allowed  by  law  aud  equity  in  the  cases  of 
charitable  trusts.  In  Jones  v.  Bahersham  a 
devise  of  land  to  a  society  for  the  relief  of  dis- 
tressed widows  and  the  schooling  and  main- 
taining of  poor  children,  **but  on  the  express 
condition  that  said  society  shall  not  sell  or 
alienate  said  lot,  but  shall  use  and  appropriate 
the  rents  and  profits  of  the  same  for  the  sup- 
port of  the  school  and  charities  of  said  institu- 
tion, without  said  lot  being  at  any  lime  liable 
for  the  debts  or  contracts  of  said  society"  was 
held  to  be  a  good  charitable  devise.  The  dis- 
tiuction  is  between  the  purchase  of  lands  by  a 
corporation  created  for  charitable  purposes, 
and  a  donation  or  gift  of  lands  to  such  a  cor- 
poration for  uses  that  are  charitable.  In  Magie 
V.  German  Kmngelieal  Dutch  Church,  13  N. 
J.  Eq.  77,  an  incorporated  religious  society 
purchased  lands  for  a  consideration,  and  pro- 
cured from  the  vendor  a  deed  of  conveyance 
in  tee,  with  an  habendum  to  hold  for  the 
specific  uses  for  which  the  society  was  incor- 
porated, with  a  restriction  against  alienation  or 
encumbering.  Chancellor  Green  applied  to 
this  conveyance  the  rule  of  the  common  law, 
that  alienation  is  an  inseparable  incident  of  an 
estate  in  fee  simple,  aud  could  not  be  restrained 
by  any  pr6 virion  or  condition  whatever,  and 
that,  therefore,  a  mortgage  by  the  society  was 
valid.  But  this  decision  was  expressly  placed 
upon  the  ground  that  the  trust  was  not 
created  by  devise  or  gift;  that  the  land  was 
purchased  for  a  valuable  consideration,  and  a 
'  church  was  erected  thereon  by  the  funds  of  a 
corporation,  and  the  trust  was  inserted  in  the 
deed  by  the  society  at  its  instance,  and  for  its 
benefit  and  protection;  and  that  a  trust  so 
created  will  not  protect  the  property  against  the 
payment  of  debts.  But  he  adds:  "Where 
property  is  given  to  a  corporation  in  trust  for 
a  charitable  use,  the  trust  is  the  creature  of 
the  donor.  He  may  impose  upon  it  such  char- 
acter, conditions,  and  qualifications  as  he  may 
see  fit.  The  property  being  a  gift,  no  wrong  is 
thereby  done  to  the  creditors  of  the  corpora- 
tion, and  a  court  of  equity  mav  well  protect  and 
enforce  all  the  conditions  of  the  gift."  This 
case  was  afllrmed  in  this  court  without  an  opin- 
ion, adopting,  presumably,  the  opinion  of  the 
chancellor  in  the  court  of  chancery.  Qer- 
man  Etangelical  Dutch  Church  v.  Magie,  15  N. 
J.  Eq.  500. 

When  the  charitable  use  is  created  by  gift, 
the  donor  may  impose  conditions  and  limita- 
tions which  shall  prevent  the  diversion  of  the 
trust  estate  from  the  uses  upon  which  the  estate 
was  granted,  either  by  the  voluntary  or  invol- 
untary act  of  the  donee.  Indeed,  the  inalien- 
ability of  the  trust  estate  to  other  purposes 
than  the  uses  for  which  it  was  donated 
results  from  the  fact  that  the  trust  is  created. 
The  question  is  wholly  one  of  construction. 
The  dominating  rule  in  the  construction  of 
deeds  and  other  written  instruments  is  tq  so 
construe  them  as  to  give  effect  to  the  intention 
of  the  parties,  as  far  as  is  permitted  by  the 
rules  of  law.  The  prefatory  words  in  the 
habendum  in  the  deed  in  question  are,  *'upon 
this  express  condition  and  limitation."  In  the 
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court  of  chancery  the  word  "condition."  in 
this  sentence,  was  construed  as  a  condition 
designed  for  the  benefit  of  the  grantors,  to 
defeat  the  estate  granted.  Such  a  construc- 
tion, it  seems  to  me,  is  contrary  to  the  intent  of 
the  grantors  in  making  the  gift.  A  church 
edifice  designed  for  religious  worship  in  accord- 
ance with  the  usages  of  the  Protestant  Episcopal 
Church  had  been  erected  upon  the  lot  conveyed. 
The  grantors  had  contributed  liberally  toward 
the  erection  of  the  building,  and,  as  will  be 
seen  presently,  consented  to  a  mortgage  to 
raise  money  to  complete  it.  I  think  it  is  obvi- 
ous that  the  conditions  and  limitations  inserted 
in  the  deed  were  designed  and  intended  to 
secure  and  maintain  the  property  donated,  for 
the  benefit  of  the  religious  society,  and  not 
for  the  advantage  of  the  grantor  personally. 
The  word  "condition"  is  a  t€rm  of  flexible 
meaning. .  In  leases  it  is  often  construed  as  a 
covenant.  "Express  words  of  condition  shall 
be  taken  for  a  limitation,  if  the  nature  of  the 
case  requires  it."  2  Com.  Dig.  860,  Condition. 
T;  1  Eq.  Cas.  Abr.  105,  note  a;  Den,  3rnWt, 
V.  ffance,  11  N.  J.  L.  290.  Words  of  express 
condition  are  not  inapt,  as  introductory  to  a 
declaration  of  trust.  Every  conveyance  to  a 
charitable  use  is  a  conveyance  to  hold  upon  the 
trust  declared,  and  the  execution  of  the  trust  is 
the  condition  upon  which  the  estate  is  taken 
and  held;  to  be  ^iven  effect  to,  not  by  the  for- 
feiture of  the  title,  but  by  those  methods  by 
means  of  which  a  court  of  equity  compels  the 
perform ance  of  su ch  trusts.  In  Jones  y.  Haber- 
sJiam,  above  cited,  the  charitable  uses  were 
declared  in  the  form,  and  under  the  intro- 
ductory words,  of  an  "express  condition."  In 
a  devise  of  lands  to  W  "upon  this  express 
condition,"  that  he  pay  certain  legacies,  it  was 
held  by  the  Queen's  bench  and  exchequer 
chamber  that  the  words  "upon  this  express 
condition"  did  not  create  a  condition,  for 
breach  of  which  the  heir  might  enter,  but 
created  a  trust,  which  the  devisee  taking  the 
legal  estate  would,  in  equity,  be  bound  to 
perform.  Wright  v.  Wilkin,  2  Best  &  S.  2a2. 
Other  precedents  for  the  use  of  words  of  con- 
dition as  a  declaration  of  trust,  and  not  as  a 
condition  on  the  nonperformance  of  which  a 
forfeiture  will  result,  will  be  found  in  the  fol- 
lowing citations:  Atty,  Oen.  v.  Wax  Chand- 
lert^  Co.  L.  R.  6  H.  L.  1:  Mercfiani  Taylor's 
Co.  V.  Atty.  Qen,  L.  R.  6  Ch.  512;  Goodman 
v.  Saltash,  L.  R.  7  App.  Cas.  683,  640.  642; 
ite  Richardson,  56  L.  J.  Ch.  N.  8.  784;  Re 
Conningion's  Will,  2  L.  T.  N.  8.  585;  1  Lewin, 
Tr.  140.  In  Wax  Chandlers'  Case,  Lord 
Cairns  said:  "If  I  give  an  estate  to  A  upon  con- 
dition that  he  shall  apply  the  rents  for  the  ben- 
efit of  B,  that  is  a  gift  in  trust  to  all  intents 
and  purposes."  In  Goodman  v.  Saltash,  supra. 
Lord  Selborne,  speaking  of  a  grant  from  the 
Crown,  said:  "If  an  actual  grant  so  qualified 
were  produced,  it  would  be  immaterial  whether 
the  word  used  in  it  were  *trust,'  'intent,'  *pur- 
pose,'  ^proviso,'  or  ^condition/  or  whether  the 
trust  or  duty  imposed  .  .  .  were  cognizable 
in  equity  only,  or  also  at  law.  In  such  a 
grant  there  would  be  all  the  elements  necessary 
to  constitute  what  in  modern  jurisprudence  is 
called  a  'charitable  trust.'"  "A  trust  may  be 
raised  by  a  gift  upon  condition  of  doing  a  cer- 
tain thing,  even  when  followed  by  a  gift  over 
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if  the  condition  be  broken.  .  .  .  The  tend- 
ency in  early  times  was  to  treat  such  a  limita- 
tion as  a  conditional  gift,  and  the  tendency  in 
modern  times  is  to  treat  it  as  a  tru^t.  Tyssen. 
Charitable  Bequests,  508.  "It  is  sufficient  if 
it  appears  from  the  construction  of  the  instru- 
ments that  the  property  was  intended  to  be 
held  subject  only  to  the  execution  of  certain 
charitable  trusts,  or  the  performance  of  oer- 
tain  conditions  in  favor  oif  charity."  Tndor, 
Charitable  Trusts.  8d  ed.  ^  50.  The  other 
word,  ''limitation,"  in  its  most  technical  sense, 
when  used  in  the  habendum,  is  an  appropriate 
term  under  which  to  declare  the  nature  and 
extent  of  the  estate  jrranted,and  the  uses  for 
which  the  grant  is  made. 

In  the  deed  now  in  hand,  the  grant  is  to  a 
religious  society  incorporated  as  a  Protestant 
Episcopal  Church,  and  the  habendum  is  to  the 
grantees  and  their  successors  forever,  with  a 
limitation  that  no  building  shall  be  kept, 
maintained,  or  erected  on  the  premises,  except 
for  the  purpose  of  public  worship  and  teach- 
ing in  accordance  with  the  usages,  rites,  and 
ceremonies  of  the  Protestant  Episcopal  Church, 
and  the  proper  outbuildings  appurtenant 
thereto,  with  an  express  interdict  that  neither 
the  grantee  oor  its  successors  shall  at  any  time 
sell,  mortgage,  or  in  any  way  convey  the  said 
land  and  premises,  or  any  part  thereof;  thus 
excluding  all  beneficial  ownership  or  use  of 
the  property  otherwise  than  for  public  worship 
and  teaching  in  accordance  with  the  rites 
and  ceremonies  of  the  Ph-otestant  Episcopal 
Church.  The  object  for  which  the  donee  of  a 
cbaritv  was  incorporated  is  always  an  impor- 
tant element  in  the  construction  of  the  instru- 
ment by  which  a  charity  is  created.  Tudor, 
Charitable  Trusts,  52;  AUy.  Oen,  v.  Dean  and 
Canons  of  Windsor,  8H.  L.  Cas.  869,  405,  40«; 
MiUer  v.  Gable.  2  Denio,  492;  People,  i Griffin, 
V.  Steele,  2  Barb.  398, 405.  The  grant  is  of  the 
entire  estate  in  fee,  to  hold  to  the 'religious 
society  and  their  successors  forever;  excluding, 
nevertheless,  all  beneficial  ownership  or  use  of 
the  property,  except  for  the  religious  purposes 
for  which  the  grantee  was  incorporated.  The 
language  of  the  habendum  plainly  indicates  a 
conveyance  for  use  exclusivelv  for  public  wor- 
ship and  teaching  in  conformity  with  the  rites 


and  ceremonies  of  the  Protestant  Episcopal 
Church.  Annexed  to  the  habendum  is  a  con- 
sent by  the  grantors  to  the  mortca^e  by  the 
grantees  to  raise  the  money  which  was  re- 
quired to  complete  the  church  edifice.  This 
is  the  mortgage  now  under  foreclosure.  The 
consent  is  set  out  at  large  in  the  chancellor's 
opinion.  The  mortgage  debt  is  much  less  than 
the  value  of  the  property.  Power  to  mortfl^age 
is  frequently  inserted  in  deeds  of  trust.  Such 
a  power,  if  executed,  does  not  destroy  the  en- 
tire trust.  The  trust  remains  encumbered  only 
by  the  mortgage.  The  consent  in  this  case 
will  have  the  effect  to  validate  the  mortgage 
as  a  Hen  upon  the  premises  conveyed.  The 
purchaser  at  a  foreclosure  sale  will  take  the 
premises  by  a  title  free  from  the  trust,  but  the 
surplus  money  arising  from  such  sale  will 
belong  to  the  society,  to  be  held  upon  the  or- 
iginal trust. 

The  defendant  Mills,  as  the  founder  of  the 
charity,  has  a  standing  to  appear  in  court  to 
restrain  the  diversion  of  the  property  donated 
from  the  charitable  uses  for  which  it  was 
given.  The  specific  prayer  of  the  cross  bill  is 
that  the  surplus  money  arising  from  the  sale  in 
the  foreclosure  proceedings,  after  paying  the 
mortgage  debt,  interest,  and  costs,  may  be  paid 
to  him.  This  relief  cannot  be  granted.  The 
deed  of  the  grantors  having  conveyed  away 
the  entire  estate  in  the  premises,  a  resulting 
trust  will  not  arise  in  favor  of  the  grantors  by 
reason  of  an  abuse  of  the  trust.  Sanderson  v. 
White.  IS  Pick.  828;  2  Perry,  Tr.  §  744.  But 
the  facts  stated  in  this  opinion  are  all  set  out 
in  the  cross  bill,  exhibiting  the  purposes  for 
which  the  deed  was  made,  and  there  is  also  a 
prayer  for  such  other  and  further  relief.  The 
bill,  as  framed,  is  sufficient  to  bring  within  the 
cognizance  of  a  court  of  equity  the  construc- 
tion of  the  deed,  and  relief  by  way  of  prevent- 
ing a  diversion  of  the  property  conveyed  to 
purposes  at  variance  with  the  charitable  uses 
to  which  it  was  devoted. 

The  order  striking  out  the  cross  bill  should  he 
reversed,  and  the  record  be  remitted,  etc. 

Dixon,  Garrison,  Mai^e,  Hendrick* 
•on,  and  Nixon,  JJ.,  dissent. 


MISSISSIPPI  SUPREME  COURT. 


J.    S.  FORD,  Appt,, 

V. 

STATE  of  Mississippi 


(- 


.Mi».. 


1.   The  state  has  the  burden  of  proTing^ 
defendant's  sanity  in  atrial  for  murder. 


which,  in  the  absence  of  any  evidence  on  the  sub- 
ject, may  be  sustained  by  the  presumptiop  that 
all  men  are  sane,  but  In  case  evidence  tendinirta 
rebut  the  presumption  is  Introduced,  sanity  must 
be  affirmatively  proved  beyond  a  reasonable 
doubt. 

2.   It  is  immaterial  whether  a  person 
claiming^  insanity  as  a  defense  to  a 


NoTK.— Presumptton  of  continuance  of  insanity, 

L  flciZ>itual  insanity, 

IL  Temporary  insanity. 

m.  HalHtuaH  and  temporary  insanUy  distinffuiOied, 
IV.  AUoficHism  and  aicoholtc  insanity. 

V.  Presumption  of  continuance  of  a  lucid  interval. 

VI.  Nature  of  the  prtiumption, 

I.  Hahttual  insanity. 
When  habitual,  chronic,  or  continuous  insanity 
is  onoe  proved  to  exist  it  is  presumed  to  continue 
35  L.  R.  A. 


until  the  contrary  Is  shown.  Wray  v.  Wray,  83  Ala. 
187;  Pike  v.  Pike,  104  Ala.  W2;  State  v.  Johnson,  40 
Conn.  136;  Duffleld  v.  Robeson,  2  Harr.  (Del.)  876; 
Armstrong  v.  Timmons,  3  Harr.  (Del.)  842;  State  v. 
Brown,  Houst.  Grim.  Rep.  (DeJ.)  539;  Armstrong  v. 
State,  80  Fla.  170, 17  L.  R.  A.  484;  Dicken  v.  Johnson, 
7  Ga.  484;  Menklns  v.  Lightner,  18  Hi.  282;  Goodwin 
v.  State,  96  Ind.  5S0;  Wallls  v.  Luhring.  134  Ind.  447; 
Rush  V.  Megee,  86  Ind.  69;  Corbit  v.  Smith.  7  Iowa, 
60,  71  Am.  Dec.  431;  State  v.  Reddlck,  7  Kan.  143; 
Hawkins  v.  Grimes,  13  B.  Mon.  267;  Weston  v.  Hlg- 
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ehar^e  of  murder  is  totally  or  partially  in- 
sane on  other  subjects  or  not  if  he  is  diseased  to 
the  extent  of  breaking  down  the  distinction  be- 
tween a  knowledge  of  riirbt  and  wrong  in  refer- 
ence to  the  act  for  which  he  is  on  trial. 
8*  If  general  habitual  insanity  on  the 
Impart  of  one  charg^  with  murder  is 
sho'wn*  the  burden  of  showing  that  the  act  was 
committed  during  a  lucid  interval  is  upon  the 


state,  but  If  only  temporary  or  recurrent  Insanity 
is  shown,  without  raising  any  reasonable  doubt 
as  to  whether  or  not  it  existed  at  the  time  of  the 
commission  of  the  act  in  question,  the  presump- 
tion of  general  sanity  may  be  relied  on  without 
offlering  proof  of  a  lucid  interval  at  the  time  of 
the  commission  of  the  offense. 
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gins,  40  Me.  102;  Halley  v.  Webster,  21  Me.  461; 
Wright  V.  Wright,  189  Mass.  177;  Rlcketts  v.  Jolliff, 
62  Miss.  440:  Mullins  v.  Cottrell.  41  Miss.  291;  State  v. 
Lowe.  93  Mo.  547;  Boylan  v.  Meeker,  28  N.  J.  L.  274; 
State  V.  Spencer,  21  N.  J.  L.  196:  Cook  v.  Cook,  53 
Barb.  180:  Hall  v.  Unger,  2  Abb.  (U.  S.)  607;  Dexter 
V.  Hall,  82  U.  8. 16  Wall.  9.  21 L.  ed.  73;  Com.  v.  Win- 
nemore,  1  Brewst.  (Pa.)  366;  Aurentz  v.  Anderson, 8 
Plttsb.  810:  GrabiU  v.  Barr.  5  Pa.  441,  47  Am.  Dec. 
418;  Rogers  v.  Walker,  6  Pa.  871,  47  Am.  Dec.  470; 
Fowlis  V.  Davidson,  6  Notes  of  Cases,  461;  Kinloch 
V.  Palmer,  1  Mill.  Const.  216;  Green  v.  State,  88 
Tenn.  614;  Puryear  v.  Reese,  6  Coldw.  21;  Webb  v. 
State,  6  Tex.  A  pp.  696;  Overall  v.  State,  15  Lea,  672; 
State  V.  Wilner,  40  Wis.  304;  Smith  v.  Tebbltt,  L.  R. 

1  Prob.  &  Div.  401,  86  L.  J.  Prob.  N.  S.  36,  16  L.  T.  N. 

And  the  burden  rests  with  the  party  asserting  it, 
of  proving  restoration  or  a  lucid  interval  at  the 
very  time  ol  the  act  in  question.  Pike  v.  Pike, 
>mi>ra;  O'Donnell  v.  Rodiger,76Ala.222,62  Am.  Rep- 
822;  Armstrong  v.  Tlmmons,  supra;  Cubbage  v. 
Cubbage,  I  Harr.  (Del.»  461,  note;  Frazer  v.  Frazer, 

2  Del.  Ch.  260;  Dicken  v.  Johnson,  tmpra:  Orilfln  v. 
Oriffln.  R.  M.  Charlt.  (Oa.)  217:  Mcnkins  v.  Lightner, 
mw  a:  Emery  v.  Hoyt,  46  111.  258;  Keoworthy v.  Will- 
iams. 5  Ind.875;  Corblt  v.  Smith,  supra;  Bever  v. 
Spaogler,  98  Iowa, — ;  Blake  v.  Rourke,  74  Iowa, 
622;  Halley  v.  Webster,  supra;  Higgins  v.  Carlton, 
28  Md.  115,  P2  Am.  Dec.  666:  Ricketts  v.  Jolliff.  and 
Slate  v.  Lowe,  mipra;  State  v.  Schaefer,  116  Mo.  98; 
Wbitenack  v.  Stryker,  2  N.  J.  Eq.  8;  Goble  v.  Grant, 
8  N.  J.  Eq.  629;  Turner  v.  Cheesman,  15  N.  J.  Eq.  243; 
Cook  V.  Cook,  Hall  v.  Unger,  and  Dexter  v.  Hall, 
stipra;  People  v.  Montgomery,  13  Abb.  Pr.  N.  S.  207; 
Jackson,  Caldwell,  v.  King,  4  Cow.  207,  16  Am.  Dec. 
364:  Jackson,  Van  Dusen,  v.  Van  Dusen,  5  Johns. 
144,  4  Am.  Dec.  330;  Clark  v.  Fisher,  1  Paige,  171,  19 
Am.  Dec.  402;  Ballew  v.  Clark,  2  Ired.  L.  23;  Grabill 
V.  Bari',  and  Rogers  v.  Walker,  tnipra;  Harden  v. 
Hays,  9  Pa.  161;  Landis  v.  Landis,  1  Grant,  Cas.  248; 
Aurentz  v.  Anderson,  and  Fowlis  v.  Davidson, 
supra;  Lee  v.  Lee,  4  McCord,  L.  183, 17  Am.  Dec.  722; 
Puryear  v.  Reese,  supra;  Hunt  v.  State.  33  Tex. 
Crlm.  Rep.  252;  Vance  v.  Up^on,  66  Tex.  476:  Burton 
v.  Scott,  3  Band.  (Va.)  399;  Den,  Stevens,  v.  Van- 
clevo,4  Wash.  C.  C.262;  Jarrett  v.  Jarrett.  11  W.Va. 
584;  Anderson  v.  Cranmer,  Id.  562;  Hoge  v.  Fisher, 
Pet.  C.  C.  163;  Young  v.  Young,  10  Grant,  Cb.  (U.C.) 
866:  Russell  v.  Lefrancois,  8  Can.  S.  C.  886;  Atty. 
Gen.  v.  Prantber,  3  Bro.  Ch.  441:  Groom  v.  Thomas, 
2  Hagg.  Eccl.  Rep.  438;  Smee  v.  Sroee,  L.  R.  6  Prob. 
Div.  84,  28  Week.Rep.  708,  44  J.  P.  220:  Smith  v.  Teb- 
bltt, supra;  Cartwrlght  v.  Cartwright,  1  Phllilm.  90; 
White  V.  Driver,  Id.  84;  White  v.  Wilson,  18  Ves.  Jr. 
87;  Nichols  v.  Binns,  1  Swab.  8c  T.  239. 

And  where  Insanity  is  once  proved  it  is  necessary, 
in  order  to  establish  the  validity  of  a  subsequent 
act,  to  show  that  the  party  was  sane  at  the  time. 
Nichols  V.  Binns,  supra, 

Butsuch  presumption  may  be  rebutted  by  proof 
of  a  change  of  mental  condition  or  the  existence  of 
a  lucid  interval  at  the  time  of  the  act  whlcb  is 
called  in  question.  Mullins  v.  Cottrell.  41  Miss.  291. 

And  the  fact  that  the  party  had  formerly  been 
insane  is  of  no  effect  where  it  also  appears  that  he 
had  once  recovered  from  it.  State  v.  Spencer,  21 
N.  J.  L.  196;  Snow  v.  Benton,  28  111.  306. 

So,  in  Armstrong  v.  State,  80  Fla.  170, 17  L.  R.  A. 
L.  R.  A. 


484,  it  was  held  that  where  insanity  of  a  permanent 
type  or  of  a  continued  nature  or  poflseased  of  the 
characteristics  of  an  habitual  or  confirmed  disorder 
of  the  mind  as  distinguished  from  temporary  or 
spasmodic  mania,  or  disorders  of  the  mind  pro- 
duced by  violence  of  the  disease,  is  shown  to  have 
existed  a  short  time  prior  to  tbe  commission  of  the 
act,  it  is  presumed  to  continue  up  to  the  time  of  the 
commission,  unless  tbe  presumption  is  overcome 
by  competent  testimony. 

These  rules  apply  to  criminal  prosecutions. 

Thus,  where  confirmed  or  habitual  insanity  is  es- 
tablished in  a  prosecution  for  homicide,  as  distin- 
guished from  temporary  or  spasmodic  insanity  at  a 
time  previous  to  the  offense,  the  prosecution  is 
bound  to  prove  that  the  criminal  act  was  commit- 
ted during  a  lucid  interval  or  after  the  accused  was 
restored  to  his  right  mind.  People  v.  Montgomery, 
13  Abb.  Pr.  N.  S.  207;  Armstrong  v.  State,  30  Fla. 
170,  17  L.  R.  A.  484;  State  v.  Schaefer,  110  Mo.  96: 
State  V.  Reddick,  7  Kan.  143:  State  v.  Lowe,  98  Mo. 
647;  Com.  v.  Winnemore,  I  Brewst.  (Pa.)  856;  Hunt 
V.  State,  88  Tex.  Crim.  Rep.  262. 

And  in  State  v.  Reddick,  and  Hunt  v.  State,  supra, 
it  was  held  that  proof  to  rebut  the  presumption 
must  be  beyond  a  reasonable  doubt. 

And  in  such  case  it  devolves  upon  the  state  to  es- 
tablish that  the  accused  was  sane  enough  at  the 
time  to  know  right  from  wrong.  State  v.  Lowe. 
supra. 

And  while  everyone  is  presumed  to  be  of  sound 
mind,  if  insanity  is  'shown  a  short  time  before  the 
commission  of  a  criminal  act,  the  evidence  upon 
the  trial  therefor  must  show  insanity  at  the  time, 
or  the  Jury  should  acquit.  State  v.  Johnson,  40 
Conn.  186. 

But  unless  the  evidence  in  a  prosecution  for  hom- 
icide shows  that  the  accused  was  insane  prior  to 
and  at  the  time  of  the  homicide,  it  is  not  necessary 
to  prove  that  it  was  committed  during  a  lucid  in- 
terval.   State  V.  Schaefer,  supra. 

And  where  the  evidence  shows  that  if  the  accused 
was  insane  at  any  time  previous  to  the  killing  be 
continued  so,  and  that  he  hadino  such  thing  as  lucid 
intervals,  failure  to  instruct  that  the  burden  rests 
with  the  state  to  show  that  it  was  done  during  a 
lucid  interval  is  not  error.    Ibid. 

Nor  is  a  refusal  to  instruct  in  a  criminal  action  in 
which  insanity  is  relied  upon  as  a  defense,  that  if 
the  defendant  was  Insane  a  short  time  before  the 
commission  of  the  act  the  presumption  Is  that  be 
was  insane  when  he  committed  it,  ground  for  re- 
versal on  appeal  where  the  testimony  does  not  ap- 
pear in  the  transcript,  and  it  cannot  be  seen 
whether  or  not  there  was  any  evidence  upon  which 
to  base  it.    People  v.  Smith,  67  Cal.  130. 

And  refusal  to  instruct  on  a  prosecution  for  for- 
gery, that  when  it  is  established  that  tbe  defendant 
was  insane  at  a  given  time  tbe  law  presumes  this 
condition  to  continue,  and  the  burden  of  proof  is 
shifted  upon  the  prosecution  to  prove  beyond  a 
reasonable  doubt  that  he  had  recovered,  is  not 
error  where  the  bare  fact  that  the  defendant  had 
been  transferred  from  the  penitentiary  to  the 
insane  hospital  several  years  before  is  the  only  evi- 
dence of  his  unsoundness  of  mind.  Langdon  v. 
People,  133  Til.  882. 

So  they  also  apply  actions  on  contract. 

And  where  a  party  to  a  contract  is  afflicted  with 
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APPEAL  by  defendant  from  a  judgment  of 
the    Circuit    Court  for  Noxubee  County 
convicting  him  of  murder.     Reversed. ' 
The  facts  sufQciently  appear  in  the  opinion. 
Mr.  Thomas  J.  0*Neill  for  appellant. 
•  Mr.  Wiley  N.  Nash,  Attorney  General, 
for  the  State: 

The  test  for  criminal  acts,  where  unsound- 
ness of  mind  is  set  up  as  a  defense,  is  the  ca- 


pacity of  the  defendant  to  distinffuisb  between 
right  and  wrong  at  the  time  of  and  with  re- 
spect to  the  act  which  is  the  subject  of  inquiry. 

Flanagan  v.  People,  52  N.  Y.  487,  11  Am. 
Rep.  781;  Kelly  v.  State,  3  Smedes  &  M.  528. 

It  is  not  error  for  the  court  in  a  capital  case 
to  refuse  to  give  instructions  asked  by  counsel, 
which  announced  a  principle  already  given. 

Russell  y.  State,  58  Miss.  867. 


insanity  of  a  permanent  nature,  and  iunanlty  is  al- 
lefred  as  a  defense  to  the  contract,  he  who  claims 
the  performance  must  prove  that  It  was  entered 
into  durinflr  a  lucid  ioterval.  Emery  v.  Hoyt,  46  111. 
256.  Wade  v.  State,  97  Ind.  180. 

Or  that  he  bad  recovered  and  was  compos  mentU. 
Russell  v.  lief  rancois,  8  Can.  8.  C.  885;  Uicketts  v. 
Jolliff.  8S  Miss.  440. 

And  deeds  and  mortgages  and  actions  involvlnflr 
their  validity  are  also  within  such  rules. 

Thus,  where  flrenerai  insanity  on  the  part  of  a 
grantor  is  shown  it  is  presumed  to  continue  to  the 
time  of  the  execution  of  the  deed  in  question. 
Rogers  v.  Walker,  6  Pa.  871,  47  Am.  Dec.  470;  Au- 
rentz  v.  Anderson,  3  Pittsb.SlO;  Dicken  v.  Johnson, 
7Ga.484. 

And  the  burden  of  proving  bis  sanity  at  the  time 
of  its  execution  rests  with  the  person  offering  it 
in  evidence  or  claiming  under  it.  Ballew  v.  Clark, 
2  Ired.  L.  23:  Pike  v.  Pike,  104  Ala.  642;  Dicken  v. 
Johnson,  Rogers  v.  Walker,  and  Aurentz  v.  Ander- 
son, impra;  Jarrett  v.  Jarrett,  11  W.  Va.  684;  An- 
derson V.  Cranmer,  Id.  582:  Hoge  v.  Fisher,  Pet. 
C.  C.  163;  Toung  v.  Young,  10  Grant,  Cb.  ( U.  C.)  865. 

So,  when  the  lunacy  of  a  mortgagor  is  once  es- 
tablished it  devolves  upon  the  party  claiming 
under  the  mortgage  to  show  by  clear  and  satisfac- 
tory evidence  that  it  was  executed  during  a  lucid 
inter^-al.    Ripley  v.  fiaboock,  13  Wis.  4^. 

And  it  must  appear  that  the  recovery  or  lucid  in- 
terval was  such  as  to  enable  the  grantor  to  com- 
prehend intelligently  the  nature  and  character  of 
the  transaction  in  which  he  was  engaged.  Pike  v. 
Pike,  supra. 

So  the  same  doctrine  is  applicable  to  wills  and 
will  contests. 

Thus,  where  permanent  insanity  of  a  testator  is 
established  previous  to  the  making  of  his  will  its 
continuance  Is  presumed.  Kinloch  v.  Palmer,  1 
MUI.  Const.  216;  Boylan  v.  Meeker,  28  N.  J.  L.  274. 

If  found  to  be  of  unsound  mind  prior  to  the  time 
of  making  the  will,  and  that  such  unsoundness  was 
of  a  permanent  character,  the  presumption  in 
favor  of  sanity  no  longer  exists.  Turner  v.  Rusk, 
53Md.65. 

And  where  a  testator  is  proved  to  have  been 
insane  at  tbe  date  of  the  execution  of  his  will,  it 
will  be  presumed,  until  the  contrary  is  shown,  that 
be  continued  in  that  state  of  mind,  and  that  he  was 
incompetent  and  Insane  at  the  date  of  a  subsequent 
alteration  in  his  will.  Hawkins  v.  Grimes,  18  B. 
Mod.  257. 

And  proof  that  a  testator  a  short  time  before 
making  his  will  was  afflicted  with  general  and  fixed 
insanity  casts  the  burden  of  proof  on  those  who 
support  the  will  to  show  his  restoration  to  sanity  or 
a  lacid  interval  at  the  time  the  will  was  made. 
O'Donnell  v.  Rodiger,  76  Ala.  222, 52  Am.  Rep.  822; 
Cubbagev.  Cubhage,  1  Harr.  (Del.)  461,  note;  Oriffln 
V.  Griffin,  R.  M.  Charlt.  (Qa.)  217;  Ken  worthy  v. 
Williams,  5  Ind.  576;  Halley  v.  Webster,  21  Me.  461; 
Turner  v.  Cheesman,  15  N.  J.  Bq.  248;  Goble  v. 
Grant,  8  N.  J.  Bq.  629:  Wnitenack  v,  Stryker,  2  N.  J. 
Bq.  8:  Clark  v.  Fisher,  1  Paige.  171, 19  Am.  Dec.  402; 
Harden  y.  Hays,  9  Pa.  151;  Landls  v.  Landls,  1 
Grant  Gas.  248;  Lee  v.  Lee,  4  MoCord,  L.  188. 17  Am. 
Dec.  722;  Vance  v.  Upson,  66  Tex.  476;  Burton  v. 
aoott,  3  Rand.  (Va.)  899;  White  v.  Wilson,  18  Ves.  Jr. 
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And  they  are  entitled  to  open  and  close.  Cub- 
hage V.  Cubbage,  supra. 

And  it  is  Incumbent  on  them  to  show  that  the 
testator  was  sane  at  the  very  moment  the  will  was 
made.  Jackson,  Van  Dusen,  v.  Van  Dusen,  5 
Johns.  144,  4  Am.  Dec.  380. 

And  that  he  had  mind,  memory,  understanding, 
and  Judgment  sufficient  to  execute  a  valid  wiiL 
Landis  v.  Landls,  supra. 

Proof  of  a  lucid  interval  being  required  to  be 
made  to  the  satisfaction  of  the  Jury.  Vance  v. 
UpsoQ.  supra. 

So,  In  Clark  v.  Ellis,  9  Or.  128,  it  was  held  that  a 
testator  is  presumed  to  have  been  sane  at  the  time 
of  making  his  will,  and  the  burden  of  proof  rests 
with  the  contestants  of  the  will  to  establish  lusan- 
ity,  unless  a  previous  state  of  habitual  or  perma- 
nent insanity  has  been  shown. 

And  in  White  v.  Driver,  1  Phillim.  84;  Cartwright 
V.  Cartwrigbt,  Id.  90;  Groom  v.  Thomas,  2  Hagg. 
Eccl.  Rep.  433;  Taylor  v.  Creswell,45  Md.  4SZ:  Big- 
gins V.  Carlton,  28  Md.  115,  92  Am.  Dec.  666,  and 
Den,  Stevens,  v.  Vancleve,  4  Wash.  C.  C.  2S3,  it  was 
held  that  where  previous  insanity  of  a  testator  is 
proved  the  burden  of  proof  is  shifted  and  rests 
with  those  who  set  up  the  will  to  adduce  satisfac- 
tory proof  of  sanity  at  tbe  time  the  act  was  done. 

So,  in  Aohey  v.  Stephens,  8  Ind.  411,  it  was  held 
that  after  proof  of  general  derangement  the  bur- 
den of  proof  shifts  to  the  party  asseiting  the  valid- 
ity of  an  act  to  show  sanity  at  the  time  of  its  per- 
formance. 

In  Wright  V.  Wright,  189  Mass.  177,  however,  it 
was  held  that  evidence  that  a  person  whose  sanity 
was  in  issue  at  a  certain  date  was  insane  at  an 
earlier  time,  and  that  the  insanity  was  not  of  a  tem- 
porary character  does  not  shift  the  burden  of  proof 
to  show  sanity  of  the  defendant  in  question;  a 
prima  facie  case  might  be  made  out  in  that  way, 
but  the  burden  of  proof  does  not  shift. 

II.  Temporary  insanity. 

Insanity  which  is  not  shown  to  be  settled  or  gen- 
eral as  contradistinguished  from  a  mere  temporary 
aberration  orhalucination  will  not  be  presumed  to 
continue  until  the  contrary  is  sbowiL  People  v. 
Francis,  88  Cal.  183;  Turner  v.  Rush,  53  Md.  65. 

The  fact  of  the  existence  of  a  prior  or  subsequent 
lunacy  except  where  it  is  habitual  does  not  sulflce 
to  change  the  burden  of  proof.  Hall  v.  Unger,  2 
Abb.  (U.  S.)  507;  Dexter  v.  Hall,  82  U.  S.  15  Wall.  9, 
21  L.  ed.  78. 

Fitful  and  exceptional  attacks  of  insanity  are  not 
presumed  to  be  continuous.  Leaohe  v.  State,  22 
Tex.  App.  279,  58  Am.  Rep.  638;  Ward  v.  State,  19 
Tex.  App.  664;  Ford  v.  State,  71  Ala.  386. 

So,  in  Puryear  v.  Reese,  6  Coldw.  21,  it  was  held 
that  insanity  onoe  shown  to  have  existed  is  pre- 
sumed to  continue  unless  it  be  the  elfect  of  tem- 
porary delirium. 

And  the  same  was  held  in  Weston  v.  Higgins,  40 
Me.  102,  and  Halley  v.  Webster,  21  Me.  461. 

And  where  an  insane  person  has  lucid  intervals 
the  law  will  presume  an  offense  committed  by  him 
to  have  been  committed  in  a  lucid  interval,  unless 
the  contrary  appears.    Ford  v.  State,  supra. 

Tbe  maxim,  * 'Once  insane  presumed  to  be  always 
insane,'*  does  not  apply  where  tbe  malady  or  delu- 
sion under  which  the  alleged  insane  person  labored 
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When  the  plea  of  losaDity  is  set  up  as  a  de- 
fease, or  rather  where  insa'nity  is  interposed 
as  a  defense,  defendant  must  raise  a  reasonable 
doubt  as  to  his  sanity. 

Ounningham  v.  titaU,  56  Miss.  273,  21  Ana. 
Rep.  360. 


Whitfield,  J.,  delivered  the  opinion  of  the 
court: 

It  is  not  denied  that  appellant  killed  his  wife^ 
nor  that,  if  sane  when  he  killed  her,  \i  was  a 
most  atrocious  murder.  We  intimate  no  opin- 
ion as  to  the  weight  of  the  testimony  offered  to 


was  in  Its  nature  accidental  or  temporary.    Town- 
sbend  y.Townsbend,  7  Gill,  10. 

Or  the  effect  of  some  violent  disease.  Hiz  v. 
Wtaittemore,  4  Met.  5^. 

And  where  Insanity  Is  the  result  of  some  tem- 
porary cause,  as  a  Qt  of  sickness  or  the  like,  tbero 
Is  no  presumption  of  its  continuance.  Staples  v. 
Wellington,  68  Me.  458;  Webb  v.  State,  6  Tex.  App. 
696;  Riobardson  v.  Smart,  2  Mo.  App.  Rep.  1107. 

And  wbere  insanity  directly  connected  with  some 
violent  disease  is  sbown  the  party  alleerinfr  it  must 
bring  his  proof  of  continued  insanity  to  that  point 
of  time  which  bears  directly  upon  the  subject  in 
controversy.  Hlx  v.  Whittemore,  tupra;  Blake  v. 
Rourke,  74  Iowa.  519. 

Nor  will  the  existence  of  a  period  of  lunacy  cast 
the  burden  of  proof  upon  the  party  alleging  the 
validity  of  acts  subsequently  performed  by  the  al- 
leged lunatic,  where  the  insanity  thus  established 
was  not  habitual.  Corbit  v.  Smith,  7  Iowa,  60,  71 
Am.  Dec.  431. 

Thus,  a  party  seeking  to  avoid  a  contract  by  rea- 
son of  temporary  hallucination  or  delusion  result- 
ing from  disease  must  show  its  existence  at  the 
time  the  contract  was  made,  and  that  it  was  of  a 
character  affecting  the  capacity  of  the  party  to 
make  it.  Staples  v.  Wellington,  supra. 
1  tAnd  the  mere  fact  of  previous  Insanity  on  the 
part  of  a  grantor  does  not  render  it  necessary  to 
give  evidence  of  sanity  at  the  time  of  making  a 
deed  in  order  to  uphold  it  when  such  insanity  was 
not  habitual.    Aurentz  v.  Anderson,  8  Pittsb.  810. 

And  the  burden  of  proof  to  show  incapacity  of  a 
grantor  at  the  time  of  making  a  deed  rests  with  the 
plaintiff  in  an  action  to  set  it  aside,  where  her  men- 
tal incapacity  was  not  permanent  and  continuous 
but  only  by  spells.    Stewart  v.  Flint,  fl9  Vt.  144. 

So,  insanity  must  be  habitual  and  fixed  at  a  period 
prior  to  the  making  of  a  will  to  shift  the  burden  of 
proof  to  the  proponent  to  show  that  the  will  was 
made  during  a  lucid  interval;  occasional  fits  or 
aberrations  of  the  mind  produced  by  temporary 
causes  are  not  sufficient.  O'DonneU  v.  Rodiger,  76 
Ala.  2S2,  52  Am.  Rep.  322. 

And  continuing  insanity  is  never  to  be  presumed 
in  a  will  contest  where  the  malady  with  which  the 
testator  was  affected  was  in  its  nature  occasional 
and  temporary,  and  its  manifestations  were  not 
continuous  and  permanent  but  depended  upon  the 
rise  and  fall  of  bis  pbysical  health  and  his  freedom 
from  fever  and  suffering.    Clark  v.  Ellis,  9  Or.  128. 

And  the  fact  that  a  testator  had  become  tem- 
porarily incompetent  to  make  a  will  at  some 
time  in  his  previous  life  does  not  cast  the  whole 
burdeni  of  proving  subsequent  recovery  and  ca- 
pacity at  the  time  of  the  execution  of  bis  will  upon 
the  proponent.  Reicbenbach  v.  Ruddach,  127  Pa. 
564. 

So,  refusal  to  give  a  sufficient  instruction  to  the 
effect  that  the  law  presumes  insanity  to  continue 
after  it  is  once  shown  to  exist  is  not  error  in  a 
criminal  prosecution  in  a  case  of  recurrent  insan- 
ity. Leache  v.  State,  22  Tex.  App.  279,  58  Am.  Rep. 
638:  Smith  v.  State,  22  Tex.  App.  316. 

And  an  instruction  that  a  contract  made  by  a 
person  who  was  at  times  insane  during  a  lucid  in- 
terval is  binding,  is  not  erroneous  because  unac- 
companied by  any  qualification  to  the  effect  that  if 
a  person  is  shown  to  be  insane  the  presumption  is 
that  be  remains  so,  and  that  a  person  may  have  a 
lucid  interval  and  yet  not  have  sufliclent  mind  to 
contract,  where  counsel  had  not  preferred  a  re- 
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quest  for  a  charge  to  that  effect.  Norman  v. 
Georgia  Loan  &  T.  Ck>.  92  Ga.  296. 

But  an  instruction  that  insanity  proved  is  pre- 
sumed to  continue  is  not, erroneous  as  an  abstract 
proposition  of  law,  and  is  not  subject  to  exooptioa 
because  there  was  no  evidence  upon  which  it  could 
be  based.    Weston  v.  Higgins,  40  Me.  102. 

And  an  instruction  in  an  action  to  set  aside  a  coo- 
tract  of  an  insane  person,  that  when  it  is  shown  by 
evidence  that  a  man  had  been  at  one  time  insane 
the  law  presumes  that  he  remains  so  until  the  con- 
trary is  shown,  is  not  objectionable  for  failure  to 
state  the  exception  to  the  rule  that  where  Insanity 
or  unsoundness  of  mind  is  produced  by  disease  or 
accident  the  presumption  of  its  continuance  does 
not  obtain  where  the  testimony  does  not  indicate 
a  transient  insanity  produced  by  disease  or  acci- 
dent.   Fulwider  v.  Ingels,  87  Ind.  414. 

III.  Habitudl  and  temporary  insanity  distin^juiOicd. 

Reference  must  be  bad  in  an  action  in  which  in- 
sanity is  alleged  to  its  character,  whether  habitual 
and  apparently  confirmed  or  only  temporary  and 
not  continuous,  in  determining  the  existence  of 
presumptions  and  the  order  of  proof.  Corbit  v. 
Smith,  7  Iowa,  60,  71  Am.  Dec.  481. 

The  presumption  of  continuance  of  msanlty, 
once  established,  applies  to  cases  of  habitual  or  ap- 
parently confirmed  insanity  of  whatever  nature^ 
but  does  not  apply  to  cases  of  occasional  or  inter- 
mediate insanity.    State  v.  Wilner,  40  Wis.  804. 

And  in  order}to  raise  a  presumption  of  continu- 
ous insanity,  it  must  be  of  a  permanent  type  or  of 
a  continuing  nature  or  possessed  of  the  character- 
istics of  an  habitual  or  confirmed  disorder  of  the 
mind,  or  its  peculiarities  must  have  been  exhibited 
for  a  long  series  of  years.  Langdon  v.  People,  1^ 
m.882. 

To  establish  the  basis  of  a  presumption  that  in- 
sanity once  shown  to  have  existed  continues  to  ex- 
ist, it  must  appear  to  have  been  of  such  duration 
and  character  as  to  indicate  the  probability  of  its 
continuance,  and  not  simply  the  possibility  or 
probability  of  its  recurrence.  People  v.  Scbmltt, 
106Cal.48.] 

i,  There  should  be  some  evidence  tending  to  show  a 
settled  insanity  as  contradistinguished  from  tem- 
porary aberration  or  hallucination,  to  Justify  an 
instruction  which  does  not  recognize  such  a  dis- 
tinction.   People  V.  Francis,  38  Cal.  188. 

And  a  charge  In  an  action  to  set  aside  a  deed, 
that  if  the  Jury  believes  that  at  the  time  of  the  exe- 
cution of  the  deed,  or  before,  the  grantor  was  in- 
capable from  mental  inability  to  execute  a  valid 
deed  or  contract  then  the  deed  is  void,  should  not 
be  given,  as  the  presumption  of  continuance  of  in- 
sanity does  not  apply  to  every  species  of  insanity 
without  exception.    Stewart  v.  Redditt,  3  Md.  67. 

So,  insanity  induced  by  disease,  in  which  eventual 
recovery  of  mental  capacity  is  possible  and  per- 
haps probable  but  necessarily  gradual  and  slow,  is 
not  a  case  of  habitual  insanity  which  will  throw 
upon  persons  claiming  under  a  deed  made  by  the 
person  thus  afflicted  the  burden  of  proving  that  it 
was  executed  during  a  lucid  interval.  Turner  v. 
Rusk,  53  Md.  65. 

And  delirium  or  imbecility  resulting  from  violent 
or  acute  disease  does  not  show  a  general  derange- 
ment of  intellect  so  as  to  throw  the  burden  of  prov- 
ing a  sound  mind  upon  the  party  setting  up  a  deed 
or  will  executed  long  after  the  force  oC  the  disease^ 
is  spent  or  it  has  terminated  in  one  of  a  different 
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Show  the  insanity  of  appellant  at  tbe  time  of  |  modifications  of  appellant's  instructions,  except 
the  killing.  But,  such  testimony  being  in.  the  |  as  herein  indicated,  were  correct.  The  seventh 
sole  inquiry  is  as  to  the  correctness  of  the  in-  instruction  should  have  been  iriven  as  asked 
structions  on  the  law  applicable  to  insanity  as  I  by  the  appellant  The  modification  announces 
a  defense.  In  the  main,  the  learned  judge  I  the  proposition  that  the  burden  of  showing  in- 
below  announced  the  law  correctly,  and  the  [  sanity  as  the  time  of  tbe  killing  was  on  the 


character.    CJarke  v.  Sawyer,  8  Sandf.  Cb.  351.    See 
also  9upra,  II. 

Nor  does  the  presumption  of  tbe  oontlnuaDce  of 
an  incapacity  once  established  apply  to  insanity  in- 
duced by  epilepsy  where  tbe  paroxysms  are  pe- 
riodical, tbe  patient  freneraliy  recoverinff  from 
tbem  in  a  few  days.  Carpenter  v.  Carpenter,  8 
Bu«b.383. 

And  proof  of  periodical  epileptic  attacks,  at- 
tended with  convulsions,  loss  of  consclousneas,  and 
the  usual  sequence  of  such  attacks,  or  proof  of 
temporary  pneumonia  supervening  such  an  attack 
with  fever  and  delirium,  is  not  such  proof  of  in- 
»nity  or  lunacy  as  will  justify  an  instruction  based 
upon  the  presumption  of  its  continuance.  Brown 
7.B{|r^n.94Ill.J50l). 

Nor  will  tbe  insanity  of  one  who  by  a  stroke  of 
paralysis  is  rendered  entirely  unconscious  and  of 
un^und  mind  and  memory  be  presumed  to  con- 
tinue for  four  months  thereafter  so  as  U^  invalidate 
a  deed  then  made.    Trisb  v.  Newell,  62 II  1. 196. 

And  tbe  case  of  a  testator  who  labored  for  four 
or  five  months  under  a  severe  attack  of  apoplexy. 
Bufferintr  the  depri\'ation  of  reason  at  the  outset 
and  itsirradual  restoration  on  recovery  therefrom, 
is  not  to  be  treated  as  one  of  general  derangement 
of  mind,  and  where  be  survives  four  years  there- 
after without  an  intervening  attack  tbe  presump- 
tion arises  that  he  must  have  overcome  its  most 
violent  and  peculiar  features.  Clarke  v.  Sawyer, 
fupra. 

So.  bare  proof  of  mental  unsoundness  a  few  years 
after  the  execution  of  a  will  witboiit  regard  to  tbe 
nature  and  character  of  such  unsoundness,  whether 
it  be  of  permanent  or  temporary  character,  is  not 
sufficient  to  rebut  the  presumption  in  favor  of  san- 
ity  and  thereby  shift  the  burden  of  proof.  Taylor 
V.  Cieswei:,  45  Md.  422. 

And  proof  that  on  the  day  a  will  was  signed  tbe 
testatrix  was  Rick  and  flighty,  and  that  during  part 
of  the  time  she  knew  what  she  was  doing  and  part 
of  tbe  time  she  did  not,  is  not  sufficient  to  cast  on 
tbe  proponent  of  tbe  will  tbe  burden  of  showing 
thatsbe  was  sane  at  the  particular  time  when  the 
will  was  made.  O'Donnell  v.  Rodiger,  76  Ala.  222, 
SSAiD.Uep.322. 

And  the  question  whether  a  testator  could  bave 
recovered  possession  of  bis  mental  faculties  suffl- 
cient  to  enable  him  to  comprehend  tbe  nature  of 
tbe  act  be  was  engaged  in  and  make  an  intelligent 
disposition  of  his  estate  is  one  for  the  Jury  under 
evidence  that  tbe  will  was  made  at  about  half 
past  3  in  tbe  evening  and  that  at  9  o^clock  that 
morning  he  was  wboUy  unconscious  or  unable  to 
epeak,bear,  or  see.  Re  Heenan^s  Estate,  15  Phils. 
54fi. 

Testamentary  incapacity  will  not  be  presumed 
Qnleas  a  previous  aberration  of  the  mind  is  sbown 
of  such  a  nature  as  may  admit  of  a  presumption  of 
recurrence  at  any  time.  Thompson  v.  Kyner,  65 
Pa.  30. 

There  is  no  presumption,  either  of  law  or  of  fact, 
of  recovery  from  mental  weakness  accompanied 
by  and  probably  resulting  from  the  infirmities 
and  decrepitudes  of  old  age.  Physio- Medical  Col- 
leire  v.  Wilkinson,  106  Ind.  814. 

But  where  a  wlli  is  made  upon  a  deatb-bed  and 
shortly  before  death  and  stupor  from  drugs  or 
delirinm  is  sbbwD,  there  is  no  presumption  that  it 
vas  made  during  a  lucid  interval  though  such  in- 
tervals are  shown  to  bave  existed.  Blliott  v 
Welby,13Mo.App.l9. 
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And  the  burden  of  proof  rests  with  the  propo. 
nents  of  a  will  made  by  a  testator  afflicted  with  se- 
nile dementia  to  show  that  at  tbe  very  time  the  will 
was  executed  the  testator  was  of  sound  mind. 
Bever  v.  Spangler,  93  Iowa,  — . 

In  Bever  v.  Spangler,  niprcL,  Blake  v.  Rourke, 
mprci,  II.,  was  distinguished  upon  the  ground  that 
in  that  case  the  deceased  suffered  from  temporary 
derangement  of  tbe  mind. 

So,  where  a  person  called  upon  to  act  as  a  Juror 
is  sbown  to  have  been  adjudged  insane  some  time 
before  and  sent  to  an  asylum  for  treatment,  and 
the  records  of  tbe  county  show  that  bis  insanity 
was  of  less  than  one  year  duration,  tbe  court  will. 
be  warranted  in  presuming  that  his  iusauity  was 
temporary,  and  that  he  was  a  sane  man  at  tbe 
time  of  his  selection,  where  be  appeared  to  be  sane 
at  that  time,  though  the  records  of  tbe  court  did 
not  show  that  be  bad  been  discharged  from  tbe 
asylum.    State  v.  Howard,  118  Mo.  127. 

And,  it  does  not  follow  that  a  person  committing 
a  homicide  was  Insane  at  the  time  Itecause  be  was 
temporarily  insane  two  hours  before  when  be  left 
home,  where  he  was  seen  after  leaving  and  before 
tbe  homicide  and  proved  to  bave  acted  sane  at  that 
time.    Green  v.  State,  88  Tenn.  614. 

But  where  insanity  not  due  to  a  violent  disease  is 
established  at  a  time  previous  to  the  making  of  a 
contract  at  a  period  not  too  far  back,  it  will  be 
presumed  to  continue  unless  there  is  evidence  to 
control  tbe  presumption.  Wrigbt  v.  Wright,  139 
Mass.  177. 

The  presumption  of  continuance  of  an  insane 
condition,  however,  applies  to  periodical  lunacy  as 
well  as  to  habitual  or  permanent  derangement.. 
Overall  v.  State,  15  Lea,  672. 

And  occasional  incapacity  upon  the  part  of  a 
testator  arising  from  nervous  attacks  coming  on 
atdilferent  times  their  effect  being  of  different 
duration,  during  which  he  is  incapable  of  any  ra- 
tional act,  renders  bis  capacity  conflicting,  and 
imposes  upon  the  party  claiming  under  bis  will  tbe 
obligation  of  proving  .that  at  other  times  he  was 
capable,  and  that  the  will  was  made  during  ca- 
pacity.   Kinleside  v.  Harrison,  2  Pbillim.  449. 

And  where  a  person  accused  of  crime  was  subject 
to  occasional  and  temporary  attacks  of  insauitj', 
and  was  visited  by  such  an  attack  shortly  before 
the  commission  of  the  offense,  and  is  not  shown  to 
have  recovered  sanity  at  tbe  time  of  its  commis- 
sion, his  insane  condition  is  presumed  to  have  con- 
tinued.   Overall  V.  State,  supra. 

So,  delusions  or  unsoundness  of  mind  once  proved 
are  presumed  to  exist,  although  not  at  all  times 
and  under  all  circumstances  equally  proved.  Fow- 
lis  V.  Davidson,  6  Notes  of  Cases,  461. 

And  tbe  burden  of  proof  that  a  testator  who  had 
been  subject  to  delusions  was  free  from  them  at 
tbe  time  of  nmking  bis  wiil  rests  with  those  who  as- 
sert that  be  was  of  sound  and  disposing  mind. 
Boughton  V.  Knight,  28  L.  T.  N.  S.  662,  L.  K.  3  Prob. 
&  Div.  64,  42  L.  J.  Prob.  N.  S.  41;  Smee  v.  Smee,  L. 
R.  5  Prob.  Div.  84, 28  Week.  Kep.  708,  44  J.  P.  220. 

And  an  insane  delusion  entertained  by  a  testator 
towards  a  member  of  his  family  some  time  before 
the  making  of  his  will  will  invalidate  it,  unless  it  be 
proved  that  be  had  recovered  therefrom.  Jenckes 
V.  Smitbfleld  Ct.  of  Probate,  2  H.  1. 265. 

Where  insanity  once  existed  in  tbe  shape  of  de- 
lusion tbe  absence  of  such  delusion  is  tbe  test  of 
restoration,  and  where  the  evidence  in  a  will  con« 
test  fails  to  show  tbe  application  of  such  test  tbe- 
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■defendant.  The  burden  of  proof  never  shifts 
in  a  criminal  case,  it  is  true  that  every  man  is 
presumed  to  be  sane.  It  is  also  true  that  this 
presumption  of  sanity  will  be  sufficient  to  sus- 
tain the  burden  resting  on  tbe  state  of  proof  of 
sanity  on  the  part  of  tbe  defendant  at  the  time 
of  the  commission  of  the  act  charged  if  de- 
fendant offers  no  testimony  to  meet  the  pre- 
sumption sufficient  to  raise,  out  of  theevidence 
in  the  case,  a  reasonable  doubt  of  the  defend- 
ant's sanity  at  the  time  he  committed  the  act. 
But  it  is  none  the  less  true  that  the  state  carries 
the  burden  of  showing,  as  an  essential  element 
in  the  accountability  of  defendant,  the  sanity 
of  the  defendant  at  the  time,  and  of  showing 
it  beyond  all  reasonable  doubt,  as  distinctly 


announced  in  Cunningham* s  Case,  56  Miss.  276, 
21  Am.  Hep.  860,  and  in  numerous  authorities. 
Buswell.  Insanity,  ^^^5 166-169,  inclusive.  See 
especially  State  v.  Bnrtlett,  43  N.  H.  224,  80 
Am.  Dec.  154;  4  Am.  &  Eng.  Enc.  Law, 
p.  715  (7).  The  sixth  and  tenth  instructions 
should  also  have  been  given  as  itsked.  As 
modified,  they  merely  announced  what  had 
already  been  announced  in  other  instructions. 
But  they  were  asked  to  secure  the  benefit  of 
the  declaration  of  this  court  in  Oris9om*s  Com, 
62  Miss.  169.  that.  'Hf  the  disease  goes  to 
the  extent  of  breaking  down  the  distinction 
between  a  knowledge  of  right  and  wrong  [in 
reference,  we  presume,  in  the  concrete,  to  tne 
particular  act  in  question],   it  is  immaterial 


will  may  be  pronounced  afraiost  on  the  ^rouod  of 
failure  of  proof,  thoufirh  the  testator  was  appar- 
ently of  sound  mind.  Grimanl  v.  Draper,  12  Jur. 
985. 

But  where  tbere  Is  proof  of  freneral  rationality, 
and  also  of  delusion,  in  a  testator,  tbe  court  will 
not  assume  that  the  delusion  was  habitual,  thus 
casting  the  burden  of  proof  that  be  was  free  from 
such  delusion  at  the  time  of  the  execution  of  tbe 
will  on  the  contestants.  Towusbend  v.  Townsbend, 
7  Gill,  10. 

And  proof  of  an  insane  delusion  on  tbe  part  of  a 
party  to  a  contract,  that  bis  lands  were  wearing 
out  and  bis  plantation  and  buildings  going  to  ruin 
and  that  he  was  threatened  with  starvation  and  the 
poor  house,  does  not  show  such  a  state  of  lunacy 
as  will  throw  upon  tbe  other  party  to  tbe  contract 
tbe  burden  of  showing  a  lucid  state  of  mind  when 
it  was  made.  Gillespie  v.  Sbuliberrier,  6  Jones,  L. 
157. 

And  see  also  Staples  v.  Wellington,  nipra,  IT., 
and  Townsbend  v.  Townsbend,  intras  VI. 

So,  insanity  founded  upon  an  inquisition  of  luna- 
cy or  a  Judicial  determination  Is  presumed  to  con- 
tinue, and  tbe  burden  of  proof  rests  with  those  as- 
serting restoration  or  a  lucid  interval  to  show  that 
the  disqualification  has  been  removed.  Terry  v. 
Bufflngton,  11  Ga.  887,  66  Am.  Deo.  428;  Haynes  v. 
Swann,  6  Heisk.  560:  Lilly  v.  Waggoner.  27  111.  885. 

But  an  adjudication  of  Insanity  followed  by  a 
commitment  of  tbe  patient  to  an  asylum  does 
not  create  a  conclusive  presumption  of  con- 
tinuance of  insanity,  several  years  after  tbepa- 
tient*s  discbarge  from  the  asylum,  though  there 
had  been  no  adjudication  of  restoration  to  sanity. 
Mutual  L.  Ins.  Co.  v.  Wis  well,  66  Kan.  765. 

And  the  burden  of  proof  rests  with  a  party  set- 
ting up  a  will  made  while  tbe  testator  was  under  a 
commission  of  lunacy  to  establish  bis  recovery  at 
the  time  of  giving  instructions  for  and  executing 
the  will.  Prinsep  v.  Sombre,  10  Moore,  P.  C.  C.  282. 

And  an  adjudication  of  mental  unsoundness  in  a 
proceeding  for  tbe  appointment  of  a  guardian  for 
a  person  on  tbe  ground  of  bis  inability  to  manage 
his  estate  is  prima  fade  evidence  of  want  of  men- 
tal power  to  make  a  will,  and  casts  the  burden  upon 
those  who  seek  to  uphold  it  to  show  that  at  tbe 
time  it  was  executed  he  had  the  requisite  degree  of 
mental  capacity.    Harrison  v.  Bishop,  13  Ind.  161. 

So,  in  Leckey  v.  Cunningham,  66  Pa.  870,  it  was 
held  that  tbe  only  effect  of  an  inquisition  of  lunacy 
is  to  shift  the  burden  of  proof  to  the  party  as- 
serting capacity. 

But  where  tbe  insanity  of  a  person  accused  of 
crime  has  been  established  by  the  fact  of  his  com- 
mitment to  a  lunatic  asylum  it  cannot  be  said  as 
matter  of  law  that  it  is  presumed  to  continue  to 
exist  until  overthrown  by  proof  of  a  final  discharge 
therefrom;  such  presumption  may  be  rebutted  by 
:any  satisfactory  evidence  of  restoration.  State  v. 
V.Davis, 27 S.C.  608. 
.35  J^.  R.  A. 


And  the  presumption  of  continued  insanity  of  a 
married  man,  arising  from  an  adjudication  thereof, 
is  overcome  by  evidence  that  he  deserted  hJs  fami- 
ly, went  to  another  state,  and  resided  tbere  for  sev- 
eral years,  where  he  was  considered  sane  and  wbere 
be  procured  a  divorce  on  service  by  publication,  al- 
though there  has  been  no  aa  judication  of  restora- 
tion.   Kodgers  v.  Rodgors,  66  Kan.  4»3. 

And  the  confinement  of  a  man  ten  years  before 
in  an  insane  asylum  does  not  Create  a  presumption 
that  bis  insanity  still  continues  when  such  confine- 
ment was  followed  by  at  least  eight  years  success- 
ful practice  as  a  physician.  Langdon  v.  People, 
I;J3  HI.  882. 

80,  no  presumption  of  absolute  recovery  from 
acknowledged  insanity  arises  from  lapse  of  time 
alone;  something  more  is  required  to  relieve  the 
person  asserting  it  of  the  burden  of  proof  of  re- 
covery. People,  Norton,  v.  New  York  Hospital,  8 
Abb.  N.  C.  229. 

But  insanity  once  established  will  not  be  pre- 
sumed to  continue  where  too  long  a  period  of  time 
has  elapsed  between  tbe  proved  insanity  and  tbe 
date  of  the  subsequent  inquiry.  Langdon  v.  Peo- 
ple, ga-prtJL 

And  tbe  fact  that  insanity  had  continued  for  a 
number  of  years  would  be  strong  evidence  of  per- 
manence, though  not  conclusive.  Manley  v. 
Staples,  66  Vt.  870. 

IV.  AlcolwHimi  and  alcoholic  insanity. 

Drunkenness  is  temporary  unsoundness  of  mfnd 
which  does  not  draw  after  it  any  presumption  of 
continuance.  State  v.  Keddick,  7  Kan.  148;  Rather 
V.  State,  25  Tex.  App.  624. 

And  long-continued  inebriety,  although  resulting 
in  occasional  fits  of  insanity,  does  not  requii^  proof 
of  a  lucid  interval  to  give  validity  to  the  acts  of  a 
drunkard,  as  is  required  wbere  insanity  is  proved. 
Gardner  v.  Gardner,  22  Wend.  536, 34  Am.  Dec.  340. 

And  insanity  from  intemperance  is  generally  of 
a  temporary  kind,  and  followed,  not  simply  by 
lucid  Intervals,  but  by  permanent  restoration  of 
reason,  and  to  such  insanity  therefore  the  pre- 
sumption of  continuance  does  not  apply.  Duffleld 
V.  Robeson.  2  Harr.  (Del.)' 875. 

So,  inebriety,  though  long-continued  and  result- 
ing occasionally  in  temporary  insanity,  does  not 
require  proof  of  lucid  intervals  to  give  validity  to 
a  will  executed  by  the  person:  tbere  is  no  presump- 
tion from  habitual  Intoxication  that  there  was  in- 
capacitating drunkenness  at  the  time  of  making 
tbe  will.    Re  Lee,  46  N.  J.  Eq.  198. 

And  proof  of  instances  of  longer  or  shorter  dura- 
tion of  incapacity  from  drunkenness  will  not  dis- 
turb  tbe  legal  presumption  of  a  testator*8  oapucity, 
or  shift  the  burden  of  proof  of  capacity  to  the  pro- 
ponent of  tbe  wilL    Black  v.  Ellis,  8  tiill,  L.  68. 

And  proof  that  a  testator  about  the  time  of  tbe 
execution  ot  bis  will  was  addicted  to  the  habitual 
use  of  intoxicating  liquors  to  such  an  extent  that 
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"whetber  the  sufferer  be  totally  or  ODly  partially 
insane  on  other  subjects."  These  two  instruc- 
tioDs  are,  on  this  point,  in  the  very  language 
of  this  court  in  QrissonVs  Case,  supra,  and 
should  have  beeni^iven  unmodified.  Thethir- 
teeoth  instruction  also  should  have  been  given 
as  asked.  Its  refusal  would  not,  however,  in 
view  of  the  other  charges  on  the  general  sub- 
ject, be,  of  itself,  reversible  error.  Precisely 
what  is  meant  by  the  seventh  instruction  given 
for  the  state  it  is  difficult  to  say.  The  rule  on 
the  subject  is  that,  where  general,  habitual 
insaDity  is  shown  to  exist,  it  is  presumed  to 
continue,  and  the  burden  of  showing  that  the 
act  was  committed  in  a  lucid  interval  is  upon 
the  state,  and  in  the  sense  that  that  burden  Is 
not  satisfied  by  any  presumption  of  sanity  but 
must  be  satisfied  by  proof  on  the  part  of  the 


state  of  the  lucid  interval  at  the  time  of  the 
doing  of  the  act.  But  if  only  temporary  or 
recurrent  insanity,  as  from  paralysis  or  epi- 
lepsy, be  shown,  there  is,  in  the  nature  of 
things,  no  presumption  therefrom  of  continued, 
general,  habitual  iosanity;  and  when  all  that 
the  evidence  in  the  case  shows  is  this  latter 
form, — temporary  insanity, — without  raising 
a  reasonable  doubt  as  to  whether  it  existed  at 
the  time  of  the  act  in  question,  the  staie  may 
rel]^  on  the  presumption  of  general  sanity  with 
which  it  started  out,  without  offering  proof 
as  to  the  lucid  interval;  for  the  presumption 
of  sanity  with  which  the  defendant  i&invested 
at  the  outset  is  a  general  and  universal  one, 
embracing,  as  a  whole  all  its  paits,  the  in- 
cluded presumption  of  sanity  at  all  times,  in- 
cluding the  particular  time  when  the  act  in 


he  was  occasloDally  drunk  is  not  sufflcleDt  to  render 
tt  incumbent  upon  the  proponents  to  show  that  at 
the  time  of  its  execution  he  was  free  from  incapac- 
itattnir  in  toxica  tlon;  the  persons  who  assert  such 
drunkenness  must  affirmatively  show  that  ft  ex- 
isted at  the  very  time  the  will  was  made.  Elkin- 
ton  V.  Brick,  44  N.  J.  Eq.  154, 1  L.  R.  A.  161. 

Nor  is  evidence  in  an  action  upon  a  contract  in 
which  the  defense  was  the  incompetency  of  a  party 
to  make  a  contract,  that  he  had  fixed  habits  of  in- 
temperance for  two  years  hetore  it  was  made,  suf- 
ficient. In  tbe  absence  of  a  proceedinir  de  lunatico 
inquirendo  to  shift  the  burden  of  proof  of  incom- 
petency to  the  party  seeking  to  support  the  con- 
tract,   Noel  V.  Karper,  58  Pa.  97. 

So,  dehrium  tremens  brouRht  on  by  one's  own 
procurement  and  passing  away  with  the  removal 
of  its  existing  cause  is  not  presumed  to  continue. 
State  V.  Potts,  100  N.  C.  467. 

And  where  it  is  set  up  as  a  defense  in  a  criminat 
prosecution  the  existence  of  a  paroxysm  of  the 
disorder  must  be  eetabiished  at  the  very  time  the 
criminal  act  was  done.  State  v.  Sewell,  3  Jones,  L. 
245:  Goodwin  v.  State,  96  Ind.  560. 

There  is  no  presumption  of  its  existence  from 
antecedent  fits  from  which  tbe  offender  has  re- 
covered.   Goodwin  v.  State,  mpra. 

But  when  alcoholism  has  produced  permanent 
derangement  it  is  presumed  to  continue,  and  proof 
of  a  lucid  interval  is  necessary  to  give  validity  to 
subsequent  acts  of  the  party.  Gardner  v.  (Gardner, 
2i  Wend.  &»,  S4  Am.  Dec.  840:  State  v.  Potts,  stxpra. 

Thus,  to  justify  the  establishment  of  a  will  made 
by  a  testator,  who  for  some  time  before  the  execu- 
tion thereof  and  until  his  death  was  in  a  general 
state  of  derangement  produced  by  intemperance, 
it  ought  to  be  shown  by  clear  and  satisfactory  tes- 
timony to  have  been  made  in  a  lucid  interval.  Re 
Cochran's  Will,  1  T.  B.  Mon.  264, 15  Am.  Dec.  116. 

And  evidence  of  a  mere  sot)er  interval  of  a  few 
hours  or  days  is  not  sufficient  to  sustain  a  contract 
made  by  one  who  for  nearly  four  years  had  had 
fits  of  mania  a  potu  and  delirium  tremens,  and 
was  in  tbe  habit  of  daily  drunkenness,  and  became 
foolish  and  crazy  when  drinking.  Menkins  v. 
Ughtner,  18  III.  282. 

T.  Preemption  of  continuance  of  a  lucid  interval, 
A  lucid  interval  Is  in  its  nature  temporary  and 
TinceTtatn  In  its  duration,  and  there  is  no  legal  pre- 
sumption of  its   continuance.    Pike  v.  Pike,  104 
Ala.  642. 
Thus,  evidence  in  an  action  to  vacate  a  deed  that 
prior  to  its  execution  and  subsequent  to  the  exist- 
ence of  a  general  derangement  tbe  grantor  bad^bad 
iotenniSBions  of  tbe  derangement  cannot  be  made 
the  basis  of  an  inference  or  presumption  that  he 
vas  sane  at  the  execution  of  tbe  instrument.  Ibid, 
And  the  fact  that  a  testator  proved  to  be  insane 
35LR.A. 


had  lucid  intervals  on  tbe  morning  of  and  before 
tbe  execution  of  his  will  does  not  shift  tbe  burden 
of  proof  to  the  contestant  of  tbe  will  to  establish 
that  be  was  not  in  a  lucid  state  when  be  executed 
the  instrument,  as  it  rests  with  tbe  proponent  to 
prove  a  lucid  interval  at  tbe  very  moment  of  its 
execution.    Saxon  v.  Whitaker,  80  Ala.  287. 

And  delusions  or  unsoundness  of  mind  proved  to 
have  existed  both  before  and  after  a  designated 
period  will  be  presumed  to  have  existed  at  that 
period  unless  satisfactory  proof  is  adduced  that  the 
individual  bad  entirely  recovered  at  that  time,  and 
bad  not  afterwards  suifered  a  relapse.  Fowlls  v. 
Davidson,  6  Notes  of  Cases,  461. 

In  Wright  V.  Jackson,  50  Wis.  660,  however.  It 
was  held  that  where  a  lucid  interval  is  established 
upon  the  part  of  a  grantor  who  was  previously  in- 
sane a  short  time  before  tbe  execution  of  his  deed 
the  burden  is  thereby  placed  upon  tbe  party  claim- 
ing Insanity  to  show  that  be  had  again  become  In- 
sane at  tbe  time  tbe  deed  was  executed. 

And  in  Snow  v.  Benton,  28  111.  806,  it  was  held 
that  tbe  fact  that  a  testator  had  been  insane  some 
years  prior  to  tbe  execution  of  his  will  creates  no 
presumption  of  insanity  at  that  time,— especially 
where  it  appears  that  be  subsequently  became 
lucid  and  continued  so  until  the  time  of  his  death. 

VI.  Nature  of  Vie  presumptifm, 

Tbe  presumption  that  insanity  continues  is  not  a 
presumption  of  law  but  an  inference  of  fact  vary- 
ing with  tbe  circumstances  of  tbe  case.  Manley 
V.  Staples,  66  Vt.  370;  Missouri  P.  R.  Co.  v.  Brazzit,  72 
Tex.  288. 

And  it  is  a  question  of  fact,  In  view  of  the  con- 
sideration of  the  case,  whether  a  disability  once 
shown  to  have  existed  did  in  truth  continue  to  ex- 
ist until  tbe  time  in  question.  Fay  v.  Burdttt,  81 
Ind.  483,  42  Am.  Rep.  142. 

And  where  evidence  is  introduced  upon  an  issue 
as  to  sanity  tending  to  show  insanity  it  is  error  for 
the  court  to  instruct  that  tbe  law  raises  a  pre- 
sumption one  way  or  another.  Missouri  P.  R.  Co. 
V.  Brazzil.  ewpra^ 

It  is  for  the  Jury  to  say  upon  all  tbe  evidence 
what  tbe  character  of  the  insanity  was  in  that  re- 
gard, and  tbe  court  cannot  charge  them  that  If  tbe 
party  bad  been  deluded  a  number  of  years  his  de- 
lusion must  be  taken  to  be  permanent  In  character 
and  presumed  to  continue.  Manley  v.  Staples, 
supra. 

And  the  question  whether  a  delusion  is  tempo- 
rary or  habitual  Is  one  exclusively  within  the 
province  of  tbe  Jury.  Townshend  v.  Townsbend, 
7  Gill,  10. 

So,  in  Webb  v.  State,  5  Tex.  App.  686,  It  was  said 
that  the  presumption  of  continuance  of  insanity 
Is  rather  matter  of  fact  that  of  law,  or  at  most 
partly  of  law  and  partly  of  fact.  F.  H.  B. 
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question  was  committed,  unless  the  evidence 
raises  a  reasonable  doubt,  not  of  temporary, 
but  of  general,  insanity,  and  hence  of  insanity 
at  the  particular  time.  Buswell,  Insanity, 
^8 187, 188, 190-193,  inclusive, with  authorities; 
9  Am.  &  Eng.  Enc.  Law,  p.  615;  Ricketts  v. 
Jolliff,  62  Miss.,  at  page  448.  It  will  be  un- 
derstood, of  course,  that  we  are  here  discuss- 
ing the  doctrines  as  to  the  presumed  con- 
tinuance of  sanity  and  insanity.  Of  course, 
a  reasonable  doubt,  arising  out  of  the  whole 
evidence,  as  to  defendant's  sanity  at  the  time 
of  the  commission  of  the  act,  entitles  him  to 
an  acquittal.     We  are  not  sure  what  the  in- 


struction meant,  and  it  should  be  made  clear 
on  the  new  trial  in  the  light  of  what  has  been 
said  above.  The  instructions  as  to  insane  de- 
lusion were  open  to  the  criticisms  made  of  the 
second  clause  of  the  ninth  instruction  in  Cun- 
ningham^s  Case,  supra.  We  do  not  now — as- 
not  being  now  necessary — pass  upon  the  cor- 
rectness of  the  action  of  the  court  in  refusing 
the  instruction  asked  by  the  appellant  as  1o 
the  right  to  demand  a  juror's  reasons  for  his 
view.  For  the  errors  indicated,  the  judgment 
is  reversed,  and  cause  remanded  for  a  new 
trial. 
Reversed  and  remanded. 
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STATE   of   Nebraska,    ex   rel.    George   W. 
BERGE,  PljF.  in  Err., 

V. 

Isaac  W.  LANSING  et  at, 
(46  Neb.  51 4.) 

*  1 .  Sections  708,  716*718*  Comp.  Stat. 
1895,  should  be  construed  to   ether , 

and  wben  so  construed  the  effect  of  6  718  is  to  re- 
quire one  who  has  been  re-elected  or  reappointed 
to  an  office  to  qualify  therefor  by  takin?  the  oath 
and  filing  the  bond,  where  a  bond  is  required,  in 
the  same  manner  and  within  the  same  time  as  one 
for  the  first  time  elected. 

8.  Sections  716  and  8008,  Comp.  Stat. 
I895t  are  not  in  conflict  and  are  in  pari 
materia^  and  should  be  construed  together.  Sec- 
tion 8002  provides  that  certain  events  shall  create 
vacancies  in  office.  Section  716  adds  another 
event  creatin^r  a  vacancy,  to  wit,  neglect  of  the 
person  elected  or  appointed  to  have  executed 
and  approved,  and  to  file  within  the  time  pro- 
vided, his  official  bond. 

8.  Section  716,  providing  that  **if  any 
person  elected  or  appointed  to  any 
office  shall  neglect  to  have  his  official  bond 
executed  and  approved  as  provided  by  law,  and 
filed  for  record  within  the  time  limited  b}'  this 
act,  his  office  shall  thereupon  ipso  facto  become 
vacant,*^  construed,  and  held  to  create  a  condition 
precedent  to  the  rig^ht  of  a  person  so  elected  or 
appointed  to  be  inducted  into  office. 

4.  Held,  fiirther,fthat  such  provision  is 
self-executing,  and  that  unless  the  official 
bond,  where  one  Is  required,  is  filed  within  the 
time  provided  by  law,  the  person  elected  loses  all 
riflrht  to  the  office,  and  the  vacancy  can  be  filled 
without  any  previous  Judicial  determination  of 
the  fact. 

5.  Article  8,  i  80,  of  the  Constitution, 
providing^  that  "all  offices  created  by 
this  Constitution  shall  become  vacant 
by  the  death  of  tbe  incumbent,  by  removal  from 
the  state,  resignation,  conviction  of  a  felony,  im- 
peachment, or  beoominflr  of  unsound  mind,^^doe8 
not  prohibit  the  le^lature  from  providing  that 
vacancies  in  office  may  arise  from  other  events, 

♦  Headnotes  by  Ibvine,  C. 


Note.— As  to  vacancy  in  office  by  failure  to  file 
bond,  see  note  to  State,  Lysons,  v.  Ruff  (Wash.)  16 
L.  R.  A.  140. 
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the  state  Constitution   being  restrictive  In   itf 
character  and  not  a  grant  of  power. 

6.  It  seems  that  a  distinction  exists  be- 
tireen  the  ousting^  from  office  of  one  already 
legally  inducted  and  the  exclusion  of  one  not  yet 
inducted,  because  of  his  failure  to  perform  a  con- 
dition precedent. 

7.  Under  ezistinc^  constitutional  and 
statutory  provisions,  where  a  vacancy  oc- 
curs in  the  office  of  county  Judge  and  the  unex- 
pired term  exceeds  one  year,  it  should  be  filled 
by  election.  Whether  it  may  be  filled  by  appoini<- 
ment  provisionally  until  the  time  for  a  general 
election,— qtifprg. 

8.  The  validity  of  an  election  does  not 
depend  upon  the  publication  of  the  election 
notice.  If  under  existing  circumstances  a  par- 
ticular office  is  to  be  filled,  an  election  for  that 
office  is  not  invalid  because  tbe  filling  thereof 
was  not  included  in  the  publication  notice  of 
election,  at  least  where  it  appears  that  the  elec- 
tors generally  wore  apprised  of  the  fact  and  voted 
on  the  question. 

(Noroal,  Ch.  J".,  and  Ragaih,  C,  dissent  from  propo- 
sitions  3  and  A.) 

(November  20, 1605.) 

ERROR  to  the  District  Court  for  Lancaster 
County  to  review  a  judgment  in  favor  of 
defendants  in  a  quo  warranto  proceeding  to 
oust  defendant  Lansing  from  the  office  of 
county  judge.     Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs,  C.  C.  Flansbarg^»  W.  M.  Morn- 
injp,  and  O.  W.  Ber^re*  for  plaintiff  in  error: 

There  are  two  lines  of  decisions  in  this 
country,  u[)on  statutes  of  this  character: 

One  line  holds  that  such  statutory  provisions 
are  merely  directory,  and  that  a  failure  to  ^le 
tbe  bond  and  qualify  within  the  time  provided 
by  law  does  not,  of  itself,  create  a  vacancy  in 
the  office,  and  that  if  the  bond  is  filed  at  a  sub- 
sequent time,  and  before  any  steps  have  been 
taken  to  have  the  office  declared  vacant,  it 
cures  the  default. 

Clark  V.  En?iis,  45  N.  J.  L.  69:  StaU, 
Mitchell,  V.  Toomer,  7  Rich.  L.  216;  Chicago  v. 
Gage,  95  111.  598,  35  Am.  Rep.  182. 

The  legislature  in  this  case  has  made  its 
meaning  as  clear  as  possibly  could  be  done  by 
the  use  of  the  English  language  supplemented 
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by  the  well-understood  Latin  expression  ipso 
facto.  The  section  of  the  statute  under  con- 
sideration cannot  be  held  directory,  because  the 
legislature  has  plainly  specifiea  the  conse- 
quence intended  to  flow  from  its  violation. 

Sedgw.  Stat.  «&  Const.  L.  2d  ed.  p.  826;  Fal- 
coner V.  &ioren,  87  Ark.  892;  1  Dill.  Mun. 
Corp.  4lh  ed.  §  214. 

The  other  line  of  authorities,  while  conced- 
ing that  these  statutory  provisions  are  to  re- 
ceive a  strict  construction,  bold  that  the  failure 
10  give  the  bond  vacates  the  office  without  any 
proceedings  to  declare  it  vacant. 

1  Beach,  Pub.  Corp.  g  318;  Re  Office  of  AU 
torney  General,  14  Fla.  277;  Creighton  v.  Com. 
83  Ky.  142;  Falconer  v.  Shoreg,  87  Ark.  886; 
Vaughan  v.  Johnson,  77  Va.  800;  Childrey  v. 
Radp,  Id.  518:  Owens  v.  O'Brien,  78  Va.  116; 
StaU,  Aforley,  v.  Johnson,  100  Ind.  489;  State, 
Atty.  Gen.,  v.  Matheny,  7  Kan.  827;  Peoj^, 
Finigan,  v.  Perkins,  85  Cal.  509;  People  v. 
Taylor,  67  Cal.  620;  8taU,  Miller,  v.  Radley, 
27  Ind.  496;  Kilpatriek  v.  Smith,  77  Va.  347; 
Johnson  V.  Mann,  Id.  265;  Bennett  v.  Stale, 
Lincoln  County,  58  Miss.  556;  People,  Kelly,  v. 
Brooklyn,  77  N.  Y.  508,  88  Am.  Rep.  659. 

The  fact  that  respondent  was  elected  as  his 
own  successor  is  a  matter  of  no  significance. 

The  validity  of  an  election  does  not  depend 
upon  a  notice,  even  where  the  officer  claiminir 
to  be  elected  at  such  election  was  elected  to  fill 
a  vacancv. 

StaU,  'MaUay,  v.  Skirving,  19  Neb.  497; 
State,  Bates,  v.  Thayer,  81  Neb.  82;  State, 
Norton,  v.  Van  Gamp,  86  Neb.  105. 

The  fact  that  the  Constitution  speaks  upon  a 
certain  subject  does  not  deprive  the  le^slature 
of  the  right  to  speak  further  upon  the  same 
subject,  unless  the  provision  of  the  Constitu- 
tion is  clearly  intended  to  be  exclusive  on  that 
subject. 

Black,  Const.  L.  p.  260,  §  100;  Magneau  v. 
Fremont,  80  Neb.  848,  9  L.  R.  A.  786;  State, 
Atchison  it  N.  R.  Co.,  v.  Lancaster  County 
Comrs.  4  Neb.  587;  State,  Abbott,  v.  Dodge 
County  Canirs,  8  Neb.  124,  80  Am.  Rep.  819; 
Hanseom  v.  Omaha,  11  Neb.  44;  State,  Hamil- 
ton County  Comrs.,  v.  Ream,  16  Neb.  685; 
Hughes  v.  Murdoek,  45  La.  Ann.  935;  Shaw  v. 
State,  17  Neb.  884. 

Mesgrs.  Allen  W.  Field,  J.  R.  Gilkeson, 
H.  Z.  Snell»  and  E.  P.  Brown  for  defend- 
ants in  error. 

Irvine*  C,  filed  the  following  opinion : 
The  essential  facts  charged  in  the  informa- 
tion herein  are  as  follows:  That  at  the  general 
election  of  1891,  Isaac  W.  Lansing  was  elected 
county  judge  of  Lancaster  county,  and  that  he 
duly  qualified  and  discharged  the  duties  of  his 
office;  that  at  the  general  election  in  1898  Lan- 
sing was  re-elected  to  said  office  and  a  cer- 
tificate of  re-election  issued  to  him,  but  that  he 
did  not  execute  any  official  bond  or  file  the 
same  in  the  office  of  the  county  clerk  within 
ten  days  after  the  4th  day  of  January,  1894, 
but  that  on  the  25th  day  of  January,  1894, 
Lansing  did  file  a  good  and  sufficient  bond, 
which  was  on  the  26th  day  of  January  ap- 
proved by  the  couniy  board.  The  relator 
then  charged  that  by  virtue  of  the  failure  of 
Lansing  to  file  his  official  bond  within  the 
time  provided  by  law  the  office  became  va- 
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cant;  that  the  relator  was  nominated  by  two 
political  parties  entitled  to  have  their  nomina- 
tions placed  upon  the  official  ballot,  as  a  can- 
didate for  county  judge,  to  fill  the  vacancy 
so  created;  that  the  county  clerk,  in  the  notice 
of  election  for  1894,  did  not  include  the  office 
of  county  judge  as  one  of  the  offices  to  be 
filled,  but  that  he  placed  the  name  of  the  re- 
lator and  the  name  of  another  candidate  upon 
the  official  ballot  and  upon  the  sample  bal- 
lots, which  were  duly  distributed,  and  that 
the  voters  had  general  knowledge  of  the  can- 
didacy and  of  the  fact  that  votes  were  being 
cast  for  said  office;  that  the  total  number  of 
votes  cast  in  said  county  at  the  election  of  1894 
was  12,060;  that  there  were  cast  for  Zara 
Wilson,  for  county  jud^e,  1,668  votes  and  there 
were  cast  for  relator  4,746  votes;  that  said  vote 
was  duly  canvassed  and  the  relator  declared 
elected,  and  the  certificate  of  election  issued 
to  him;  that  the  relator  executed  a  good  and 
sufficient  official  bond  and  took  the  oath  of 
office,  which  was  duly  indorsed  upon  said 
bond;  and  that  the  county  board,  in  pursu- 
ance of  a  writ  of  mandamus  issued  from  the 
district  court,  within  due  time  approved  said 
bond;  that  relator  was  eligible  to  the  office  of 
county  judge.  It  is  further  charged  that  at 
the  time  proceedings  were  brouebtone  Joseph 
Wurzburg  was  temporarily  discharging  the 
duties  of  county  judge,  by  appointment  by  the 
county  board,  during  the  temporary  absence 
and  disability  of  Lansing.  Judgment  of  ouster 
was  prayed  against  Lansing  and  Wurzburg. 
The  district  court  sustained  a  general  demur- 
rer to  the  information  and  entered  judgment 
for  the  respondents. 

The  first  question  presented  by  the  record, 
and  the  question  of  chief  importance  in  the 
case,  is  wnether  the  failure  of  Lansing  to  pre- 
sent his  bond  within  the  time  provided  by 
law  deprived  him  of  the  right  to  the  office. 
The  statutes  l)earing  upon  the  subject  are  as 
follows  (Comp.  Stat.  1895): 

'*  Sec.  706.  Official  bonds  with  the  oath  in- 
dorsed thereon,  shall  be  filed  in  the  proper 
office  within  the  times  as  follows:  Of  all  offi- 
cers elected  at  any  general  election  on  or  be- 
fore the  1st  Thursday  after  the  1st  Tuesday  in 
January  next  succeeding  the  election;  of  all 
appointed  officers  within  thirty  days  after  their 
appointment;  of  officers  elected  at  any  special 
election,  and  city  and  village  officers,  within 
thirty  days  after  the  canvass  of  the  voters  of 
the  election  at  which  they  were  chosen." 

**  Sec.  708.  The  official  bonds  of  all  county, 
precinct,  and  township  officers  shall  be  ap- 
proved by  the  county  board.  ...  All  such 
bonds  shall  be  filed  and  recorded  in  the  office  of 
the  county  clerk.  .  .  ." 

'*  Sec.  716.  If  any  person  elected  or  ap- 
pointed to  any  office  shall  neglect  to  have  his 
official  bond  executed  and  approved  as  pro- 
vided by  law,  and  filed  for  record  within  the 
time  limited  by  this  act,  his  office  shall  there- 
upon ipso  facto  become  vacant,  and  such  va- 
cancy shall  thereupon  immediately  be  filled 
by  election  or  appointment  as  the  law  may 
direct  in  other  cases  of  vacancy  in  the  same 
office." 

"Sec.  718.  When  the  incumbent  in  an  of- 
fice is  re-elected  or  reappointed  he  shall  qualify 
by  taking  the  oath  and  giving  the  bond  as 
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above  directed;  but  when  such  officer  has  had 
public  funds  or  property  in  his  control,  his 
bond  shall  not  be  approved  until  he  has  pro- 
duced and  fully  accounted  for  such  funds 
and  property;  and  when  it  is  ascertained  that 
the  incumbent  of  an  office  holds  over  by 
reason  of  the  nonelection  or  nonappointment 
of  a  successor,  or  of  the  neglect  or  refusal  of 
the  successor  to  qualify,  he  shall  qualify  anew 
within  ten  days  from  the  time  at  which  his 
successor,  if  elected,  should  have  qualified." 

"  Sec.  3002.  Every  civil  office  shall  be  va- 
cant upon  the  happening  of  either  of  the  fol- 
lowing events  at  any  time  before  the  expi- 
ration of  the  term  of  such  office,  as  follows: 
(1)  The  resignation  of  the  incumbent.  (2) 
His  death.  (3)  His  removal  from  office.  (4) 
The  decision  of  a. competent  tribunal  declar- 
ing his  office  vacant.  (5)  His  ceasing  to  be  a 
resident  of  the  state,  district,  county,  town- 
ship, precinct,  or  ward  in  which  the  duties 
of  his  office  are  to  [be!  exercised,  or  for  which 
he  may  have  been  elected.  (6)  A  failure  to 
elect  at  the  proper  election,  there  being  no  in- 
cumbent to  continue  in  office  until  his  suc- 
cessor is  elected  and  qualified,  nor  other  pro- 
visions relating  thereto.  (7)  A  forfeiture  of 
the  office  as  provided  b;^  any  law  of  the  state. 
(8)  Conviction  of  any  infamous  crime,  or  of 
any  public  offense  involving  the  violation  of 
his  oath  of  office.  (9)  The  acceptance  of  a 
commission  to  any  military  office,  either  in  the 
militia  of  this  state,  or  in  the  service  of  the 
United  States,  which  requires  the  incumbent 
in  the  civil  office  to  exercise}  his  military  du- 
ties out  of  the  state  for  a  period  of  not  less 
than  sixty  days." 

Lansing  in  1893  was  elected  as  his  own  suc- 
cessor, and  §  718  is  therefore  applicable  to  the 
case.  The  effect  of  this  section  is  to  require 
that  one  who  is  re-elected  to  an  office  shall 
qualify  by  taking  a  new  oath  and  givine:  a  new 
bond  "as  above  directed;"  that  is,  as  directed 
in  regard  to  officers  for  the  first  time  elected 
by  the  former  provisions  of  the  chapter  in 
which  §  718  appears.  This  requires  con- 
formity with  the  provisions  of  §§  706.  708,  and 
716,  above  quoted.  The  object  of  §  718  was 
manifestly  to  place  one  re-elected  to  an  office, 
so  far  as  qualifying  for  the  office  is  concerned, 
upon  the  same  footing  as  one  for  the  first  time 
elected.  Therefore  §^  716  and  718  must  be 
read  together,  as  if  §  718  read:  **  When  the 
incumbent  of  an  office  is  re-elected  or  re  ap- 
pointed, he  shall  qualify  by  taking  the  oath 
and  giving  the  bond  as  above  directed.  And 
if  any  incumbent  of  an  office  re-elecled  thereto 
shall  neglect  to  have  his  official  bond  executed 
and  approved  as  provided  bylaw,  and  filed  for 
record  within  the  time  limited  by  this  act,  his 
office  shall  thereupon  ipw  facto  become  va- 
cant." The  provision  for  vacancy  because  of 
the  failure  to  file  the  bond  within  the  time  is 
not  repugnant  to  the  provisions  of  §  8002  above 
quoted.  It  is  practicable  to  construe  the  two 
sections  together,  and  they  should  therefore 
be  so  construed,  being  in  pari  materia  and  not 
confiicting.  Section  8002  provides  for  nine 
cases  of  vacancy,  all  but  one  contemplating 
events  happening  after  the  induction  of  the 
officer  into  office.  Section  716  adds  another 
cause  of  vacancy,  relating  to  the  failure  of  the 
person  elected  to  comply  with  the  conditions  I 
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precedent  to  his  induction.  A  difference  in 
the  language  of  these  two  sections  is  impor- 
tant, and  it  may  be  well  at  this  point  to  call 
attention  thereto.  By  §  3002  tt  is  simply  pro- 
vided that  the  office  "shall  be  vacant  upon  the 
happening  of  either  of  the  following  events.'* 
By  g  716  It  is  provided  that  a  failure  to  have 
the  bond  approved  and  filed  within  the  time 
limited  by  law  shall  ipso  facto  create  a  va- 
cancy. It  is  contended  by  the  relator  that 
by  virtue  of  g  716  Lansing's  failure  to  have  his 
bond  approved  and  filed  within  the  time  pro- 
vided by  law  of  itself  created  a  vacancy  in  the 
office;  that  by  such  failure  Lansing  fost  his 
right  to  offlce,and  was  not  re-invested  with  the 
right  by  the  subsequent  approval  of  his  bond. 
By  the  respondents  it  is  contended  that  the 
provisions  of  §  716  are  not  self -executing;  that 
so  far  as  the  time  for  filing  the  bond  is  con- 
cerned the  statutes  are  directory  only;  that 
Lansing,  notwithstanding  his  default,  had  a 
defeasible  title;  and  that  the  subsequent  ap- 
proval of  his  bond  was  a  waiver  of  his  de- 
fault and  rendered  his  title  indefeasible. 

The  application  of  the  statute  to  all  officers 
renders  the  question  of  considerable  general 
importance,  and  we  have  therefore  sought 
light  upon  the  construction  of  the  act  from 
the  decisions  of  other  courts  with  relation  to 
statutes  analo^us  in  their  object.  In  some 
of  the  cases  cited  in  the  respondent's  brief,  or 
in  opinions  referred  to  in  that  brief,  the  ex- 
pressions on  the  subject  are  entirely  obiter. 
Thus  in  Creif/kton  v.  Com.  83  Ky.  142.  the 
person  elected  had  never  made  any  attempt 
to  qualify,  and  what  was  said  in  regard  to 
irregular  qualification  was  entirely  foreign  to 
the  case.  In  State,  Miller,  v.  Uadley,  27  Ind. 
496,  the  question  was  not  as  to  the  effect  of  a 
failure  to  file  the  bond  within  time,  but  as  to 
the  event  from  which  the  time  began  to  run, 
and  the  court  held  that,  properly  computed, 
it  had  not  expired  when  the  bond  was  filed. 
State  V.  Ring,  29  Mimi.  78,  was  a  prose- 
cution of  a  treasurer  for  embezzlement  for 
not  paying  over  moneys  to  a  successor  in 
office.  A  resolution  appointing  the  successor 
attached  to  the  appointment  a  condition  that 
bond  should  be  given  in  two  days.  The  bond 
was  not  given  for  three  days.  The  court  held 
that  the  county  commissioners  could  waive 
and  had  waived  the  performance  of  this  con- 
dition; but  as  the  condition  was  created  by 
their  own  resolution,  and  not  by  statute,  this 
case  throws  no  light  on  the  present,  i^ate  v. 
Colvig,  15  Or.  57,  was  a  case  arising  under  a 
statute  which  contained  no  provision  fixing  the 
time  for  filing  the  oath  of  office.  The  court 
held  that  a  fair  construction  of  the  law  gave  the 
officer  some  time  after  his  term  began  to  file 
the  oath,  and  then  added  that  statutes  fixing  the 
time  were  generally  construed  as  directory, — 
an  observation  purely  theoretical,  inasniuch 
as  there  was  no  statute  fixing  the  time. 

There  is  another  class  of  cases,  which  were 
suits  on  official  bonds  tendered  and  approved 
after  the  statutory  time.  The  best  consid- 
ered of  these  cases  hold  the  bond  valid,  not 
because  the  statute  fixing  the  time  was  di- 
rectory merely,  but  because  the  officer  be- 
came a  de  facto  officer,  or  because  the  officer 
and  his  sureties  were  estopped  from  assert- 
ing the  invalidity  of  the  bond,  they  having 
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tendered  it  and  it  haying  been  accepted,  and 
the  officer  having  acted  under  it.  Such  cases 
are  Sprtnoi  v.  iMicrence^  33  Ala.  674;  State^ 
Peru,v.  Porter,  7  Ind.  204;  Crawford  v.  Howard, 
9  Ga.  314;  State.  MiteheU,  v.  Toomer,  7  Rich.  L. 
216;  Dunphy  v.  PeopU,  WhippU,  25  Mich.  10; 
WiUiams  v.  School  Dist.  No.  i,  21  Pick.  75,  32 
Am.  Dec.  243;  McElhanon  v.  WaMngton 
County  Ct.  54  III.  163;  Chicago  v.  Oage,  95  111. 
593,  35  Am.  Kep.  182.  All  these  cases  did  not 
go  upon  the  ground  stated.  Thus.  State,  Peru, 
V.  Porter,  supra,  merely  says  that  the  failure 
of  the  officer  to  give  bond  within  the  time  pro- 
vided "did  not  necessarily  vacate  his  office,"— 
an  ambiguous  expression,  which  is  not  eluci- 
dated, as  we  shall  hereafter  see,  by  the  later 
decisions  of  the  Indiana  court.  An  analysis 
of  the  opinion  in  State,  Mitchell,  v.  Toomer, 
iupra,  shows  that  the  court  gave  three  reasons 
for  holding  the  bond  valid:  First,  that  its 
invalidity  was  no  defense  to  sureties;  second, 
that  the  principal  was  an  officer  de  facto;  and, 
third,  that  the  statute  was  directory  only. 
Bat  the  opinion  cites  three  prior  South  Caro- 
lina cases:  Kottman  v.  Aver,  3  Strobh.  L.  92: 
McBee  v.  Hoke,  2  Speers,  L.  138;  and  Hampton 
V.  Lety,  1  McCord,  Eq.  107.  The  first  two  of 
these  cases  went  upon  the  ground  that  the  of- 
ficer was  one  de  facto,  and  the  last  upon  the 
ground  that  the  parties  to  the  bond  were  es- 
topped to  deny  its  validity.  Having  given  two 
safficient  reasons,  founded  upon  prior  adjudi- 
cations, for  the  result  reached,  the  superadded 
statement  that  the  statute  was  directory  thereby 
lost  much  of  its  force.  The  Illioois  cases  are 
distinctly  placed  on  grounds  other  than  those 
taken  in  most  of  the  cases  in  this  class.  In 
McElhanon  v.  Washington  County  Ct.  the 
court  said  that  the  statute  authorized  a  new 
bond  to  be  given  whenever  the  original  be- 
came insufficient,  and  that,  it  appearing  that 
the  bond  sued  on  was  given  at  a  time  later 
than  the  original  bond  should  have  been  filed, 
it  would  be  presumed  that  it  was  a  new  bond, 
given  under  the  statute,  to  take  the  place  of 
the  original.  This  case  therefore  throws  no 
light  on  the  present.  In  Chicago  v.  Gage,  the 
statute  under  consideration  provided  that  if 
the  bond  were  not  given  in  the  time  provided 
by  law  the  person  elected  "shall  be  deemed  to 
have  refused  the  office."  And  another  pro- 
vision of  the  statute  was  that  in  such  event  the 
office  "shall  become  vacant."  The  court  in 
this  case  based  its  decision  upon  the  ground 
that  the  statute  was  directory,  doing  so  chiefly 
from  considerations  of  public  policy  and  re- 
luctance to  enforce  what  the  court  considered 
a  forfeiture.  We  are  of  the  opinion  that  the 
decision  would  rest  on  safer  ground  if  it  pro- 
ceeded upon  the  reasons  driven  in  a  majority  of 
such  cases.  But,  as  the  court  saw  fit  to  rest  it 
upon  the  directory  character  of  the  statute,  it  is 
a  case  which  would  support  the  contention  of 
respondents,  were  the  statutes  alike.  But  ac- 
tions upon  bonds  given  out  of  time,  and  direct 
proceedings  to  oust  an  officer  for  failing  to 
qualify  accoitling  to  law,  present  very  differ- 
eot  questions  for  consideration.  Before  leav- 
ing this  class  of  cases  we  wish  to  observe  that 
in  a  number  of  them  the  court  held  the  bond 
invalid  as  an  official  bond,  but  sustained  it  as 
s  voluntary  bond,  and  wherever  this  course 
was  adopted  the  decisions  tend  rather  to  sus- 
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tain  the  position  of  the  relator  than  that  of  the 
respondents. 

A  few  of  the  cases  were  collateral  attacks  by 
impeaching  the  validity  of  the  acts  of  an  of- 
ficer who  qualified  too  late.  Stokes  v.  Kirk- 
Patrick,  1  Met.  (Ky.)  138,  was  a  motion  to 
quash  a  summons  on  this  ground.  The  stat- 
ute provided  that  the  failure  to  qualify  as  re- 
quired by  law  "shall  be  a  misdemeanor  and  on 
conviction  such  officer  shall  be  removed  from 
office  by  judgment  of  the  court  where  the  con- 
viction is  had."  Another  provision  of  the 
statute  was  that  in  such  case  the  office  "shall 
be  considered  vacant."  The  court  held,  con- 
struing these  two  provisions  together,  that 
the  office  only  became  vacant  on  conviction 
and  judgment.  We  do  not  see  how  a  different 
result  could  be  reached  under  such  a  statute,, 
but  it  has  no  application  to  this  case.  Of  a 
very  different  character  is  the  case  of  Clark  v. 
Ennis,  45  N.  J.  L.  69.  The  statute  provided 
that  if  such  officer  "shall  neglect,  refuse,  or 
be  unable  to  give  bond  with  sureties,  as  afore- 
said, agreeably  to  the  directions  of  this  act,  at 
the  time  or  times  herein  limited,  the  office  of 
such  sheriff  shall  immediately  expire,  and  be 
deemed  to  be  vacant,  and  if  such  sheriff  shall 
thereafter  presume  to  execute  the  office  of 
sheriff,  then  all  such  his  acts  and  proceedings 
done  under  color  of  office  shall  be  absolutely 
void."  The  court,  reviewing  decisions  under 
different  statutes,  reached  the  marvelous  con- 
clusion that  the  office  did  not  expire  and  that 
the  sheriffs'  acts  and  proceedings  were  not  void. 
The  constitutionality  of  the  statute  was  not 
doubted,  and  the  case  is  perhaps  the  clearest 
instance  which  has  ever  fallen  within  the 
writer's  observation  of  a  court's  undertaking 
by  judicial  interpretation  to  repeal  a  valid  legis- 
lative enactment  because,  in  the  judgment  of 
the  court,  a  different  law  would  be  more  de- 
sirable. Such  authority  we  emphatically  re- 
fuse to  follow. 

Still  another  class  of  cases  is  illustrated  by 
Ex  parte  Candee,  48  Ala.  886,  and  State  v. 
Carneall,  10  Ark.  166.  These  were  cases 
whereby  it  was  sought  tooust  an  officer  who  hud 
already  been  regularly  inducted  into  office,  and 
they  proceed  upon  the  ground  that  an  office  so 
acquired  is  a  vested  property  right,  of  which 
the  incumbent  cannot  be  devested  without  due 
process  of  law.  That  the  court  in  each  case 
took  this  view  is  evident  from  later  decisions 
of  the  same  states.  Thus,  State  v.  Tucker,  54 
Ala.  205,  expressly  overrules  Exparte  Candee, 
as  well  as  Sprowl  v.  Lawrence,  supra,  in  so  far 
as  those  cases  expressed  the  opinion  that  the 
failure  to  qualify  within  time  operated  as  a  de- 
feasance and  not  as  a  condition  precedent;  and 
Falconer  Y.  Shores,  87  Ark.  386.  distinguished 
State  V.  Carneall  on  the  ground  that  the  latter 
was  a  proceeding  to  oust  an  officer  already  in- 
ducted, while  Falconer  v.  Shores  raised  the 
question  as  to  whether  the  officer  had  ever  been 
properly  inducted,— the  court  holding  that  he 
had  not.  because  he  did  not  tender  his  bond 
within  the  time  provided  by  law,  that  this  waa 
a  condition  precedent  to  his  taking  office,  and 
that  he  had  thereby  lost  all  right  thereto. 

We  now  reach  a  class  of  cases  more  directly 
in  point,  and  several  of  these,  if  we  disregard 
the  peculiar  phraseology  of  our  own  statute, 
sustain    the    respondent's  contention.     State,, 
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Atty-Gen.,  v.  Churchill,  41  Mo.  41,  was  ao  ac- 
tioD  in  quo  warranto.  The  statute  is  not  cited, 
but,  as  nearly  as  the  writer  can  ascertain,  the 
statute  then  io  force  required  the  giving  of  a 
bond  in  ten  days,  bui  contained  no  provision 
for  the  consequences  of  a  failure  to  give  it, 
while  another  section  provided  for  the  renewal 
■of  bonds,  and  for  a  forfeiture  of  the  office  for 
failure  to  properly  renew  them.  The  court 
held  that  the  provision  in  regard  to  original 
bonds  was  directory  only,  and  we  can  see  no 
fallacy  in  that  conclusion  under  such  a  statute. 
Other  Missouri  cases  are  to  the  same  eflfect. 
People,  Worley,  v.  tyniith,  81  N.  C.  304,  was 
also  quo  warranto,  and  the  court  held  that  the 
incumbent  remains  legally  in  office  until  ousted 
by  judicial  proceedings*  The  statute  is  not 
•quoted,  but  from  the  language  of  the  court  it 
would  seem  that  its  provisions  were  manifestly 
to  that  effect,  although  the  court  does  not  inti- 
mate what  the  proceedings  should  be;  and, 
unless  the  statutes  provided  special  proceed- 
ings, we  cannot  see  how  they  could  be  brought, 
unless  by  quo  warranto,  as  was  attempted. 
State  V.  Huff,  4  Wash.  234,  was  an  action  in 
the  nature  of  quo  warranto.  The  statute  pro- 
vided that  for  a  failure  to  qualifv  within  time 
the  office  ''shall  become  vacant.  The  court 
said  * 'courts  abhor  forfeitures,"  and  that, 
therefore,  the  statute  should  be  construed  as 
•directory,  or,  to  use  the  precise  language  of  the 
court,  "declaratory."  but  adds  that  if  the  stat- 
ute had  provided  that  the  office  should  ipso 
facto  become  vacant  a  different  question  would 
l)e  presented.  From  the  decision  two  judges 
out  of  five  dissented,  and  to  courts  inclined  to 
adopt  the  policy  of  construction  followed  by 
the  New  Jersey  court  in  Clark  "v.  Ennis,  we 
would  commend  a  perusal  of  the  dissenting 
opinion  of  Judge  Dunbar  in  State  v.  Kttff\  who 
:said:  "Nor  do  I  think  that  a  plain  statutory 
enactment,  setting  forth  specifically  circum- 
stances under  which  an  office  becomes  vacant, 
should  be  construed  out  of  existence  by  the 
mere  statement  of  the  theoretical  rule  that 
'forfeitures  are  abhorred  by  the  courts.'  What 
the  courts  abhor  should  be  of  very  little  conse- 
quence. The  vital  Question  is,  What  did  the 
legislature  intend?  I  think  it  is  an  excellent 
idea  for  courts  to  give  to  the  statutory  lan- 
guage its  plain  and  ordinary  meaning."  In 
ICnox  County  Comrs,  v.  Johneon,  124  Ind.  146, 
7  L.  R.  A.  684,  there  was  an  appeal  from  the 
refusal  of  the  commissioners  to  accept  a  bond 
tendered  out  of  time.  The  statute  provided 
that  on  a  failure  to  present  the  bond  within  the 
time  the  office  "shall  immediately  become  va- 
cant." The  opinion  of  the  court,  written  by 
Judge  Elliott,  is  to  the  effect  that  the  statute 
was  directory  and  not  mandatory,  and  that  the 
failure  to  tile  the  bond  within  time  did  not 
vacate  the  office.  On  this  point  the  court 
cites,  among  other  cases.  State,  Peru,  v.  Por- 
ter, 7  Ind.  204,  and  Indianapolis  v.  Geisel,  19 
Ind.  344,  We  have  already  commented  upon 
State,  Peru,  v.  Porter.  Indianapolis  v.  Geisel 
grew  out  of  the  following  facts:  Geisel  and 
others  had  been  elected  councilmen  from  the 
eighth  and  ninth  wards  of  Indianapolis.  They 
took  the  oath  of  office  and  presented  their  cer- 
tificates of  election.  Thereupon  a  motion  was 
made  in  the  council  to  exclude  them,  to  which 
an  amendment  was  offered  as  follows:  "That, 
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as  too  many  Democrats  lived  in  the  said  wards 
[eighth  and  ninth],  the  judiciary  committee 
be  directed  to  report  an  ordinance,  repealing 
the  ordinance  creating  said  wards.  This  mo 
tion,  with  the  amendment,  was  carried.  The 
circuit  court  issued  a  mandate  commanding 
the  council  to  admit  the  excluded  members, 
and  the  supreme  court  affirmed  the  judgment 
in  a  brief  I  opinion,  discussing  no  question  of 
law.  The  syllabus  of  the  case  is  as  follows: 
"There  is  no  point  of  interest  decided  herein, 
but  the  facility  with  which  objects  may  some- 
times be  attained  by  the  'law's  delay,'  is  well 
illustrated."  The  other  Indiana  cases  cited  by 
Judge  Elliott  were  cases  decided  without  an 
opinion,  simply  referring  to  the  last  case.  On 
this  slender  basis  of  authority  Judge  Elliott 
based  an  opinion,  and  the  court  its  decision,  in 
Knox  County  Comrs,  v.  Johnson,  apparently 
forgetting  and  in  no  wise  referring  to  the  fact 
that  in  State,  Morley,  v.  Johnson,  100  Ind.  489, 
the  court  had  unanimously  held  (Judge  Elliott 
himself  writing  the  opinion)  that,  under  a 
statute  providing  that  for  a  failure  to  present 
his  bond  within  the  time  limited  the  "office 
shall  become  vacant,"  the  person  elected  lost 
all  right  to  the  office,  and  could  not  thereafter 
present  his  bond  and  require  its  approval. 
With  all  due  respect  to  the  Indiana  court,  we 
must  protest  that  such  a  line  of  decisions  does 
not  appeal  to  one's  reason.  Of  all  the  cases 
cited  in  support  of  the  position  of  the  respond- 
ents, that  most  nearly  in  point  is  the  case  of 
Atchajalaya  Bank  v.  Datoson,  13  La.  497.  The 
charter  of  the  bank  provided  that  for  a  fail- 
ure or  refusal  to  pay  specie  for  the  period  of 
ninety  days  the  charter  should  "become  ipso 
facto  forfeited."  The  court  held  that  this 
statute  did  not  mean  what  it  said,  that  the 
words  ipso  facto  lent  no  force  to  the  act. 
and  that  the  failure  to  pay  specie  was  only 
a  ground  of  forfeiture  and  did  not  work  a 
forfeiture.  But  the  court  seems  to  have  been 
moved  to  a  decision  of  the  case  by  the  fact 
that  it  was  an  attempt  by  collateral  proceed- 
ings to  question  the  existence  of  a  corpora- 
tion, and  did  not  consider  that  its  dedsion 
had  any  bearing  on  a  case  like  the  present,  be- 
cause State,  Lemonnier,  v.  Beard,  84  La.  Ann. 
273,  was  a  case  precisely  like  the  case  we  are 
considering,  the  statute  providing  that  the  fail- 
ure to  qualify  within  the  time  provided  "shall 
operate  a  vacation  of  such  office,"  and  the 
court  held  that  a  failure  to  so  qualify  within 
the  statutory  time  forfeited  all  rights  to  the 
office;  that  the  office  by  that  fact  became 
vacant,  and  an  appointment  might  be  made  to 
fill  the  vacancy;  citing  Burford  v.  Omaha 
4  Neb.  336. 

So  far  as  the  cases  we  have  already  referred 
to  offer  any  support  for  the  position  of  the  re- 
spondents, they  are  met  by  the  following  cases, 
holding  that  a  failure  to  qualify  within  time  is 
a  failure  to  perform  a  condition  precedent  to 
the  right  of  taking  the  office.  For  the  sake  of 
brevity  we  omit  a  full  quotation  of  the  statutes, 
and  quote  only  the  words  which  follow  what 
is  in  substance  the  premise,  that  "a  failure  to 
qualify  within  the  time  provided,"  etc. :  "Shall 
forfeit  his  right  to  the  office,"  Falconer  v. 
Shores,  37  Ark.  386.  "Becomes  vacant," 
Peojo^  V.  Taylor,  57  Cal.  620;  People,  Finigan. 
V.  Perkins,  85  Cal.  509;  People  v.  Sharh,  100 
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Cal.  537.  *' Shall  become  vacant."  State, 
Aity.  Gen.,  v.  Mather^,  7  Kan.  827.  ** Vacates 
his  office."  StaU  v.  Tuekbr,  54  Ala.  205,  over- 
ruling on  this  point  Sprowl  v,  Latorence,  38 
Ala.  674.  and  Ex  parte  Candee,  48  Ala.  886. 
relied  on  by  respondents.  *'  Deemed  vacant,' 
Be  Office  of  Attorney  General,  14  Fla.  277. 
"  Shall  be  vacant,"  State,  Morley,  v.  Johnson, 
lOO  Ind.  489.  "  Shall  operate  a  vacation  of 
office,'"  State.  Lemonnier,  v.  Beard,  34  La. 
Ann.  273.  **Shall  thereby  become  vacant," 
BenneU  v.  State,  Lincoln  County,  58  Miss.  556. 
"Shall  immediately  become  vacant."  People, 
Kelly,  V.  Brooklyn,  77  N.  Y.  508,  33  Am.  Rep. 
659.  **  Before  entering  upon  the  discharge  of 
any  functions  as  officers  of  this  state,  must  take 
and  subscribe  the  following  oath,"  Ghildrey 
V.  Bady,  77  Va.  518;  Owens  v.  OBrien  (and 
three  other  cases)  78  Va.  116. 

It  will  thus  be  seen  that  the  overwhelming 
weight  of  authority  under  statutes  much  less 
mandatory  than  our  own  is  to  the  effect  that, 
where  a  time  is  prescribed  within  which  one 
in  order  to  be  inducted  into  an  office  must  take 
the  oath  or  file  a  bond,  the  taking  of  the  oath 
or  the  filing  of  the  bond  is  a  condition  prece- 
dent to  the  right  to  enter  upon  the  office,  and 
that  the  right  is  absolutely  lost  by  a  failure  to 
perform  the  condition  within  the  time  limited. 
There  is  no  question  involved  in  this  case  as  to 
whether  the  holding  of  an  office  is  a  vested 
property  right.  It  Is  not  here  contended  that 
there  is  anything  in  our  Constitution  which 
prohibits  the  legislature  from  requiring  an  oath 
of  office  or  the  giving  of  a  bond  as  a  condition 
precedent  to  the  exercise  of  official  functions. 
The  only  question  is  whether  the  legislature 
has  required  it.  Were  the  statute  much  less 
distinct  iu  its  terms,  and  were  we  to  follow  the 
general  current  of  authorities  elsewhere,  we 
would  be  obliged  to  hold  that  such  a  condition 
precedent  did  attach;  but,  evidently  for  the 
purpose  of  permitting  no  room  for  doubt  ujwn 
the  question,  the  legislature  has  adopted  lan- 
guage which,  as  strongly  as  any  language 
could,  conveys  the  idea  that  the  bond  must  be 
filed  within  the  time  limited,  or  the  person 
elected  lose  all  right  to  the  office.  The  lan- 
guage of  the  statute  is  that  a  neglect  to  have 
the  t)ond  approved  and  filed  within  the  time 
limited  shall  %p9o  facto  vacate  the  office.  If 
possible,  in  construing  a  statute,  every  word 
thereof  must  be  given  effect,  and  if  we  give  the 
term  *ipso  facto*  any  effect  it  must  be  in  the  way 
indicated.  The  term  has  in  law  a  very  well  de- 
fined sigpification.  Rapalje's  Law  Dictionary 
defines  it.  **  by  the  veiy  act  itself."  Ander- 
son's Dictionary  defines  it,  **  By  the  mere  fact." 
Bouvier  defines  it  "  By  the  fact  itself ;  by  the 
mere  fact.  A  proceedmg  ipso  facto  void  is  one 
which  has  not  prima  facie  validity,  but  is  void 
ah  initio."  Possibly  a  closer  translation  of  the 
Latin  term  would  be  "by  the  fact  itself,"  but 
under  any  possible  construction  of  the  term, 
if  we  are  to  give  it  any  force,  it  means  that  the 
failure  to  file  the  bond  within  the  time  limited 
shall  of  itself  operate  a  vacancy  in  the  office, 
and  not  that  a  judgment  of  a  court  based  upon 
that  failure  shall  be  required  to  operate  such 
vacation.  When  the  question  was  first  pro- 
posed to  us  we  recalled  to  our  minds  the  use 
of  the  term  in  discussions  of  the  law  in  relation 
to  forfeitures,  for  tbe  purpose  of  distinguish- 
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ing  forfeitures  which  took  place  because  of 
office  found  from  forfeitures  zpw/fltfto/  that  is, 
by  reason  of  the  event  creating  the  forfeiture 
independent  of  judicial  action.  But  the  gen- 
erally accepted  signification  of  the  term, 
coupled  with  its  use  in  cases  like  the  present, 
renders  it  unnecessary  for  us  to  investigate  the 
authorities  from  the  standpoint  suggested. 
Among  the  cases  presenting  questions  precisely 
like  that  before  us,  in  which  the  term  '*ipao 

facto"  is  used  in  the  sense  of  causing  the  fail- 
ure to  file  the  bond  itself  to  vacate  the  office, 
without  the  necessity  of  any  judicial  proceed- 
ing to  accomplii^h  that  object,  are  the  follow- 
ing: ^tate,  Lemonnier,  v.  Beard.  84  La.  Ann. 
273;  State,  Lisso,  v.  Peck,  30  La.  Ann.  280; 
State  V.  Cooper,  58  Miss.  615;  Bennett  v.  State, 
Lincoln  County,  58  Miss.  556;  Kearney  v.  An- 
drews, 10  N.  J.  Eq  70;  People  v.  Carrique,  2 
Hill,  93;  People,  Henry,  v.  Nostrand,  46  N.  Y. 
381;  Footv.  8til€S,^n^.Y.%W',  PeopU,  Byan, 
V.  Green,  58  N.  Y.  295;  State  v.  Buff,  4  Wash. 
234:  King  v.  Godwin,  1  Dougl.  898;  Milward 
V.  Thatcher,  2  T.  R.  81. 

In  each  of  the  foregoing  cases  the  term  was 
used,  and  precisely  in  this  sense,  and  these 
cases  cover  most  of  the  states  which  under  dif- 
ferent statutes  have  adopted  the  directory 
theory,  implying  clearly  that  the  use  of  this 
particular  term  in  the  statutes  of  those  states 
would  have  compelled  a  different  result,  and 
one  in  accordance  with  our  conclusion  and 
with  the  weight  of  authority  elsewhere.  We 
therefore  think  that  whether  the  result  be 
reached  by  a  review  of  the  authorities,  or  by 
an  inspection  of  the  statute  itself,  our  legisla- 
ture has  declared  in  unmistakable  terms  that 
where  an  official  bond  is  required  it  must  be 
filed  within  the  time  provided  by  law,  and  that 
its  filing  within  time  is  a  condition  precedent 
to  the  induction  into  office  of  the  person 
elected;  that  Lansing  did  not  present  his  bond 
within  time;  that  he  failed  thereby  to  perform 
a  condition  precedent;  and  that  he  thereby 
lost  all  right  to  claim  the  office  unless  his  ri^ht 
was  saved  by  a  constitutional  question  which 
next  arises  for  consideration. 

The  Constitution  (art.  3,  §20)  provides: 
"All  offices  created  by  this  Constitution  shall 
become  vacant  by  the  death  of  the  incumbent, 
by  removal  from  the  state,  resignation,  convic- 
tion of  a  felony,  impeachment,  or  becoming  of 
unsound  mind."  It  is  contended  that  the  ex- 
pression of  these  events  as  creating  vacancies 
is  the  exclusion  of  all  others,  and  there  are  a 
few  decisions  in  other  states  lending  color  to 
the  argument.  It  would  be  a  sufficient  an- 
swer to  this  contention  to  say  that  this  court 
has  always  carried  in  view  the  principle  that 
the  state  Constitution  is  not  to  be  considered  as 
a  grant  of  power,  but  that  its  provisions  are 
purely  restrictive,  and  that  legislation  is  valid 
unless  prohibited  by  the  state  or  Federal  Con- 
stitution. Therefore,  in  such  cases  as  the 
present,  the  maxim  Expressio  unius  est  ex- 
clusio  alterivs  is  not  applicable,  and  the  legis- 
lature may  adopt  any  provision  not  prohibited 
by  the  Constitution.  State,  Atehinson  db  N.  B. 
Go.,  V.  Lancaster  County  Comrs.  4  Neb.  537; 
State,  Abbott,  v.  Dodge  County  Comrs.  8  Neb. 
124,  30  Am.  Rep.  819;  StaU,  Hamilton  County 

I  Comrs.,  V.  Beam,  16  Neb.  681;  Shaw  v.  State, 

1 17  Neb.  834.    To  put  it  differently,  the  consti- 
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tutional  provision  quoted  creates  a  vacancy 
upon  the  happening  of  any  of  the  events  cov- 
ered by  the  provision,  and  the  legislature  would 
be  prohibited  by  that  provision  from  enacting 
any  law  whereby  such  an  event  would  not 
create  a  vacancy.  But  it  is  not  prohibited  from 
the  enactment  that  vacancies  shall  be  other- 
wise created.  But,  aside  from  this,  §  20,  art. 
3,  of  the  Constitution  manifestly  refers  to 
events  occurring  after  an  induction  into  office. 
The  case  presented  is  not  one  of  that  character. 
It  is  not  the  case  of  ousting  one  already  legally 
inducted  into  o£9ce  for  events  occurring  after 
his  induction,  but,  on  the  contrary,  it  is  ques- 
tioning the  right  fof  one  to  claim  an  office  in 
the  beginning.  The  distinction  has  already 
been  alluded  to,  but  throughout  it  should  be 
borne  in  mind  that  we  are  here  discussing  the 
right  of  a  person  to  claim  a  term  of  office,  and 
not  the  right  of  another,  or  of  the  public,  to 
oust  one  from  a  term  already  legally  begun. 

The  next  question  which  arises  is  as  to  the 
right  of  the  relator  himself  to  claim  the  office. 
Section  21,  art.  6,  of  the  Constitution  provides: 
* '  In  case  the  office  of  any  judge  of  the  supreme 
court  or  of  any  district  court,  shall  become  va- 
cant before  the  expiration  of  the  regular  term 
for  which  he  was  elected,  the  vacancy  shall  be 
filled  by  appointment  by  the  governor,  until  a 
successor  shall  be  elected  'and  qualified,  and 
such  successor  shall  be  elected  for  the  unex- 
pired term  at  the  first  general  election  that  oc- 
curs more  than  thirty  days  after  the  vacancy 
shall  have  happened.  Vacancies  in  all  other 
elective  offices  provided  for  in  this  article 
[which  Includes  the  office  of  county  judge] 
siiall  be  filled  by  election  but  when  the  unex- 
pired term  does'  not  exceed  one  year  the  va- 
cancy may  be  filled  by  appointment,  in  such 
manner  as  the  legislature  may  provide." 
Therefore  in  case  of  vacancy  in  the  office  of 
the  county  judge  the  Constitution  does  not 
provide  for  filling  the  vacancy,  but  the  general 
provision  applies  that  it  shall  be  by  election, 
provided,  however,  that  where  the  unexpired 
term  does  not  exceed  one  year  the  vacancy  may 
be  filled  by  appointment  as  the  legislature  may 
provide.  The  legislature  has  provided  as  fol- 
lows: "Vacancies  shall  be  filled  in  the  follow- 
ing manner:  In  the  office  of  the  reporter  of 
the  supreme  court  by  the  supreme  court;  in 
all  other  state  and  judicial  district  offices  .  . 
.  by  the  governor.  ...  In  county  and 
precmct  offices,  by  the  county  board."  Com  p. 
Stat.  1895,  ^  8004.  "Appointments  under  the 
provisions  of  this  chapter  shall  be  in  writing 
and  continue  until  the  next  election  at  which 
the  vacancy  can  be  filled,  and  until  a  successor 
is  elected  and  qualified."  Section  8006.  '  Va- 
cancies occurring  in  the  office  of  county  judge 
.  .  .  shall  be  filled  by  appointment  as  pro- 
vided in  §  108.  (8004)"  Section  8008.  Here 
the  unexpired  term  did  exceed  one  year,  and 
therefore  was  to  befilled  by  election.  'Whether 
it  would  have  been  proper  under  existing  laws, 
to  have  filled  the  vacancy  by  appointment  un- 
til the  election,  is  not  a  question  involved  in 
this  case,  and  is  one  which  we  do  not  consider, 
because,  conceding  that  a  vacancy  existed 
which  should  have  been  filled  by  appointment 
provisionally,  the  failure  of  the  proper  officers 
to  make  the  appointment  would  render  it  none 
the  less  necessary  to  fill  the  office  by  election  at  I 
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the  succeeding  general  election.  There  is,  so 
far  as  we  can  find,  no  provision  for  a  special 
election  in  such  a  case,  and,  if  there  were  one, 
the  failure  of  the  proper  officers  to  call  such 
special  election  would  not  deprive  the  electors 
at  the  next  general  election  of  the  right  ur  of 
the  duty  of  filling  the  office. 

This  brings  us  to  the  final  question, — the 
validity  of  the  election  in  so  far  as  it  may  be 
aflPected  by  the  fact  ihat  the  office  of  county 
judge  was  not  one  included  in  the  notice  of 
election  for  1894.  In  State^  Malloy^  v.  Skirt- 
ing, 19  Neb.  497, — which,  by  the  way,  is 
also  in  point  on  the  principal  question  pre- 
sented,—it  was  said  that  the  exercise  of  the 
right  to  fill  such  a  vacancy  did  not  depend  on 
the  notice,  or  want  of  one,  that  it  was  gen- 
erally understood  by  the  electors  of  the  county 
that  a  vacancy  existed,  and  they  sought  lo 
fill  said  vacancy,  nearly  all  having  cast  their 
ballots  for  one  of  the  candidatis  named.  It 
was  therefore  held  that  the  election  was  valid, 
but  the  court  disclaimed  any  intention  of  pass- 
ing upon  the  question  as  to  the  validity  of 
such  an  election  had  but  a  small  percentage  of 
the  voters  participated  therein.  In  State  v. 
Thayer,  81  Neb.  82,  the  court  allowed  a  writ 
of  mandamus  to  compel  a  canvass  of  the  votes 
under  similar  circumstances.  The  governor 
had  not  included  in  his  proclamation  of  the 
election  the  filling  of  the  office  in  question. 
The  court  held  that  the  provision  in  regard  to 
the  proclamation  was  one  of  convenience  for 
the  purpose  of  calling  attention  to  the  contin- 
gency, but  said,  "It  is  not  believed  that  it 
touches  the  foundation  of  the  right  and  power 
of  the  people,  under  the  statute,  to  fill  such 
vacancy  at  the  general  election  designated  by 
law."  and  added  thereto  the  statement  that 
"whether  the  people  had  executed  their  right 
doubtless  may  in  some  instances  depend  upon 
the  fact  of  their  having  actual  notice  of  the 
existence  of  a  vacancy."  In  State,  Norton,  v. 
Van  Gamp,  86  Neb.  91,  State  v.  Thayer,  supra, 
was  approved.  This  case  related  to  the  regu- 
larity of  a  nomination  under  what  is  called  the 
"Australian  Ballot  Law,"  it  being  claimed 
that  the  nomination  was  irregular  because  one 
county  was  not  included  in  the  call  for  the  con- 
vention and  was  not  represented.  The  court 
said  it  would  not  "so  construe  the  law  as  to  dis- 
franchise the  voters  of  that  county  for  any 
such  irregularity."  Here  the  information  al- 
leges that  it  was  generally  known  that  the  rela- 
tor and  one  Wilson  were  candidates  for  the  of- 
fice of  county  judge,  to  fill  the  vacancy,  and 
that  together  they  received  the  votes  of  more 
than  half  the  voters  voting  at  the  election. 
The  case  therefore  falls  within  the  rule  in  the 
foregoincr  decisions,  and  the  election  was  valid 
notwithstanding  the  fact  that  the  filling  of  this 
office  was  not  one  of  the  objects  included  in 
the  notice  of  election. 

What  has  been  said  in  thfs  opinion  relates  to 
the  case  under  consideration,  as  presented  by 
the  record,  and  to  the  statutes  brought  under 
consideration.  We  do  not  wish  to  oe  under- 
stood as  questioning  the  propriety  of  those  de- 
cisions which  hold  provisions  of  the  general 
character  referred  to  directory  rather  than 
mandatory,  where  the  language  is  ambiguous 
or  fairly  susceptible  of  that  interpretation. 
We  are,  however,  compelled,  in  order  to  avoid. 
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jodicial  legislation,  to  reach  the  conclusion  al- 
ready indicated  in  this  case.  Whether  or  not 
the  law  is  wise  is  a  question  with  which  the 
court  has  nothing  to  do.  The  legislature  has 
declared  it,  its  constitutionality  has  not  been 
questioned,  and  oar  sole  office  is  to  determine 
the  legislative  intent.  The  consequences  are 
matters  for  legislative  consideration,  and  not 
for  the  consideration  of  the  court. 
Reversed  and  remanded. 

Horral*  Ch.  J.,  and  Ragan*  C,  dissent- 
ing: 

It  is  evident  that  the  question  whether  Lan- 
sing's failure  to  execute,  have  approved,  and 
file  bis  official  bond  by  the  1st  Thursday  after 
the  1st  Tuesday  in  January.  1894,  created  a 
vacancy  in  the  office  of  countv  judge,  must 
depend'ai>on  the  construction  of  the  followlni^ 
language  found  in  said  §  716,  Comp.  Stat.  1805: 
*\  .  .  His  office  shall  thereupon  ipw  facto 
hecome  vacant."  What  is  the  meaning  of  the 
expression,  "shall  thereupon  ipw  facto  Xiecome 
vacant ?"  We  think  a  fair  construction  of  this 
phrase  is  that  "his  office  shall  at  that  time  by 
reason  of  such  neglect  become  vacant. "  Is  this 
section  of  the  statute  mandatory  or  directory 
merely?  In  State,  Atty.  Oen.,Y.  Mathenp,7 
Kan  827,  the  statute  under  consideration  pro- 
vided: "The  bond  and  oath  of  county  clerk 
must  he  filed  with  the  treasurer  of  the  county," 
etc.  '  'Every  county  office  shall  become  vacant 
on  .  .  .  the  refusal  or  neglect  of  the  officer  to 
deposit  his  oath  and  bond  of  office  within 
the  time  prescribed  by  law."  Matheny  was 
elected  county  clerk,  executed  his  bond,  and 
look  the  oath  of  office  required  by  law.  and 
within  the  tinae  required  by  law,  and  en- 
tered upon  the  duties  of  his  office,  but  neg- 
lected to  deposit  his  oath  and  bond  with  the 
county  treasurer  within  the  time  prescribed  by 
the  statute;  and  the  court  held  that  the  failure 
of  Matheny  to  deposit  his  bond  and  oath  of 
office  with  the  county  treasurer  of  the  county 
within  the  time  required  by  law — twenty  days 
after  his  term  of  office  began— created  a  va- 
cancy in  the  office.  The  court  said:  "There 
can  be  no  mistake  as  to  the  meaning  of  these 
statutes.  Whatever  may  be  the  rule,  inde 
pendent  of  the  statutes,  the  plain  provision  of 
the  law  is,  that  not  only  a  refusal,  but  a  neglect 
simply^  to  deposit  the  official  oath  and  bond 
within  the  time  prescribed  vacates  the  office. 
We  may  not  add  to  nor  take  from  the  law.  It 
may  seem  a  matter  of  trivial  importance 
whether  a  bond  and  oath  executed  and  taken 
are  filed  within  twenty  or  thirty  days.  But 
that  is  a  matter  for  the  legislature  to  consider. 
They  have  power  to  establish  a  rule.  Having 
establisfaed  it,  our  plain  duty  is  to  enforce  it." 
A  statute  of  California  provided:  "An  office 
becomes  vacant  on  the  happening  of  either  of 
the  following  events  before  the  expiration  of 
the  term:  .  .  .  His  [the  officer  elect's] 
refusal  or  neglect  to  file  his  official  oath  or 
bond  within  tne  time  prescribed."  Cal.  Pol. 
Code,  §  996.  Taylor  was  duly  elected  sheriff, 
hut  neglected  to  file  his  official  oath  or  bond 
within  the  time  prescribed  by  the  statute:  and 
the  supreme  court  of  that  state,  in  People  v. 

Tayhr^  57  Cal.  620,  held  that  the  neglect  to 
file  a  tx>nd  within  the  time  prescribed  created 

a  vacancy  in  the  office.    The  charter  of  the 
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city  of  Brooklyn,  New  York,  provided  that, 
if  an  alderman  of  said  city  should  be  elected 
to  and  accept  any  other  public  office,  "his  of- 
fice as  said  alderman  shall  immediately  become 
vacant."  One  O'Reilly  was  an  alderman  of 
the  city  of  Brooklyn,  and  while  holding  that 
office  was  elected  to  and  accepted  the  office  of 
congressman  of  the  United  States;  and  the 
court  of  appeals  of  New  York  in  People,  Kelli/, 
V.  Brooklyn,  77  N.  Y.  603,  83  Am.  Rep  659, 
held  that  O'Reilly's  acceptance  of  the  office  of 
congressman  created  a  vacancy  in  the  office  of 
alderman.  The  court  in  effect  held  that  the 
quoted  statutes  were  mandatory.  There  are 
other  cases  holding  that  such  a  statute  as  the 
one  we  have  under  consideration  is  mandatory. 
But  we  think,  however,  that  the  weight  of  au- 
thority is  to  the  effect  that  ail  such  statutes 
are  directory.  A  statute  of  New  Jersey  pro- 
vided that  sheriffs  should  renew  their  bonds 
in  November  annually,  and  "that  if  any  sher- 
iff ..  .  shall  neglect,  refuse,  or  be  unable 
to  give  the  bond  with  sureties  as  aforesaid 
.  .  .  at  the  time  or  times  herein  limited, 
the  office  of  such  sheriff  shall  immediately  ex- 
pire and  be  deemed  and  taken  to  be  vacant." 
N.  J.  Revision,  p.  1099,  §  10.  The  statute  fur- 
ther provided  that  "all  such  acts  and  proceed- 
ings done  [by  a  sheriff]  under  color  of  office 
[after  having  neglected  or  refused  to  re- 
new his  bond]  shall  be  absolutely  void."  The 
supreme  court  of  New  Jersey,  in  Clark  v.  En- 
nis,  45  N.  J.  L.  69,  construing  these  statutes, 
said,  "It  is  clear,  I  think,  both  upon  reason 
and  authority,  that  a  statute  declaring  an  of- 
fice vacant  for  some  act  or  omission  of  the  in- 
cumbent, after  he  enters  upon  bis  duties,  does 
not  execute  itself,"  and  held  in  effect  that  the 
statute  was  directorv.  The  charter  of  the  city 
of  Chicago  provided  that  all  city  officers  who 
were  required  to  give  bonds  for  faithful  per- 
formance of  official  duties  should  "file  their 
bonds  with  the  city  clerk  within  fifteen  days 
after  their  election,"  etc.  The  charter  further 
provided  that,  when  bonds  should  not  be  filed 
with  the  city  clerk  within  fifteen  days  after 
the  official  con vassing  of  the  votes,  "the  per- 
son so  in  default  should  be  deemed  to  have  re- 
fused said  office,  and  the  same  should  be  filled 
by  appointment  as  in  other  cases."  And  in 
case  a  bond  so  filed  should  not  be  approved, 
and  a  satisfactory  bond  should  not  be  filed 
within  fifteen  days  after  such  disapproval,  the 
person  so  in  default  should  be  deemed  to  have 
refused  said  office,  and  the  same  should  be 
filled  as  above  provided.  And  further  the 
charter  made  it  "the  duty  of  the  clerk  to  no- 
tify all  persons  elected  to  office,  of  their  elec- 
tion, and  unless  such  persons  should  respec- 
tively qualify  within  fifteen  days  thereafter 
the  office  should  become  vacant."  It  was  held 
in  Cht'cago  v.  Gage,  95  III.  598,  85  Am.  Rep. 
182,  that  these  provisions  in  respect  to  the  time 
within  which  official  bonds  were  required  to 
be  filed  were  not  mandatory,  but  merely  direc- 
tory. The  municipal  authorities  were  empow- 
ered, in  their  discretion,  to  declare  a  vacancy, 
or  to  waive  the  default  as  to  the  mere  time 
of  filing  the  bond,  and  to  accept  and  approve  it 
when  afterwards  filed.  The  mere  default  in 
that  regard  would  not  of  itself  operate  to  vacate 
the  office.  The  court  said:  "The  position  is 
that  the  provision  requiring  a  bond  to  be  filed  by 
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the  treasurer  elect  within  fifteen  days  after  the 
oflScial  canvass  has  been  declared  is  mandatory, 
and  that  a  failure  to  file  the  bond  within  that 
time,  eo  insiante  upon  the  termination  of  the 
time,  absolutely  vacates  the  office.  It  is  in- 
sisted, on  the  contrary,  that  the  sections  of  the 
charter  on  this  subject,  taken  together,  were 
intended  merely  to  empower  the  mayor  and 
council,  in  their  discretion,  to  declare  a  vacancv 
and  appoint  a  successor,  or  to  waive  the  default 
as  to  the  mere  time  of  filing  bond,  and  to  ac- 
cept and  approve  it  when  afterwards  filed; 
therefore  a  failure  to  file  in  time  does  not  of 
itself  annul  or  avoid  the  right  or  title  to  the 
office,  but  merely  renders  it  voidable  or  defeas- 
ible. That  if  the  officer  files  his  bond  strictly 
in  time  his  right  and  title  to  the  office  are  inde- 
feasible. If  he  files  it  afterwards,  and  it  be 
accepted  and  approved,  his  right  and  title 
thereupon  become  equally  indefeasible.  This 
latter  seems  a  reasonable  construction,  and  is 
one  which  we  are  disposed  to  adopt.  Gage 
derived  his  title  to  the  office  from  the  election. 
The  law  does  not  favor  forfeitures,  and  'in 
enforcing  forfeitures  courts  should  never 
search  for  that  construction  of  language  which 
must  produce  a  forfeiture,  when  it  will  bear 
another  reasonable  construction.' "  A  statute 
of  Washington  provided  that  "every  office 
shall  become  vacant  upon  the  happening  of 
either  of  the  foUowine  events:  .  .  .  His 
[the  officer  elect's]  refusal  or  neglect  to  take 
his  oath  of  office  within  the  time  prescribed  by 
law.''  1  Hill's  Anno.  Stat.  §  842.  The  su- 
preme court  of  that  state  in  State  v.  Ruf,  4 
Wash.  284,  construing  this  statute,  held 
Uiat  the  failure  of  the  officer  to  take  his  oath  of 
office  within  the  time  prescribed  by  law  did  not 
work  a  forfeiture  of  his  right  to  the  office,  but 
simply  authorized  the  proper  authorities  to  de- 
clare the  office  vacant  and  fill  it  by  appoint- 
ment. See  also  Slate,  West,  v.  Clark  County  Ct. 
Justices,  41  Mo.  44;  State,  Blenkenship,  v.  Texas 
County  Ct.  Justices,  44  Mo.  280;  Foot  v.  Stiles, 
57  N.  *Y.  899.  A  statute  of  Indiana  provided 
that  ''county  school  superintendents  within 
thirty  days  from  the  issuin^of  the  proclamation 
of  the  governor  announcing  the  making  of  a 
contract  for  furnishing  school  books,  and  every 
county  school  superintendent  hereafter  elected 
before  he  enters  upon  his  official  duties  shall 
enter  into  a  special  bond,  .  .  .  and  upon  the 
failure  of  any  county  school  superintendent  to 
give  such  bond  his  office  shall  become  immedi- 
ately vacant."  Rev.  Stat.  1894,§  5862.  A  county 
school  superintendent  elected  after  the  passage 
of  the  act  gave  a  general  bond  and  entered 
upon  his  duties,  but  failed  to  give  a  special 
bond  within  thirty  days  after  his  election.  In 
Knox  County  Comrs.  v.  Johnson,  124  Ind.  145, 
7  L.  R.  A.  684,  the  supreme  court  of  that  state, 
construing  this  act,  said:  "But  it  bvno  means 
results  from  the  construction  we  have  given 
the  statute  that  the  appellee  lost  his  title  to  the 
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office  to  which  he  was  elected  and  into  which 
he  had  been  legally  inducted.  It  is  held  by  our 
own  and  other  courts  that  statutes  requiring  of- 
ficial bonds  to  be  filed  within  a  designated  time 
are  directory,  and  not  mandatory.  Upon  this 
question  the  au  thorities  are  harmonious. "  The 
court  then  cited  a  numt>er  of  authorities,  and 
continued:  "This  rule  is  carried  very  far,  for 
it  is  held  without  substantial  diversity  of  opin- 
ion, that  unless  the  statutes  make  the  filing  of 
a  bond  within  a  limited  time  a  condition  prece- 
dent to  the  right  of  the  office,  the  failure  to  file 
it  within  the  time  prescribed  will  not  work  a 
forfeiture  of  the  right  to  the  office  nor  create 
a  vacancy."  A  statute  of  Louisiana  provided 
that  the  failure  or  refusal  of  a  bank  to  pay 
specie  for  the  period  of  ninety  days  its  charter 
should  become  ipso  facto  forfeited.  In  con- 
struing this  statute  the  supreme  court  of  that 
state,  m  Atchufalaya  Bank  v.  Dawson,  18  La. 
497,  said:  "It  would  certainly  be  difficult  to 
find  in  our  language  stronger  terms,  or  to  com- 
bine them  with  more  force,  for  the  purpose  of 
expressing  the  consequences  of  an  act.  ...  It 
is  provided  .  .  .  that,  on  the  suspension  or  re- 
fusal of  payment  in  specie  for  more  than 
ninety  days,  the  charter  shall  be  ipso  facto  for- 
feited and  void.  .  .  .  I  do  not  understand 
the  words  'ipso  facto'  as  having  any  other  im- 
port than  the  corresponding  terms,  *by  the  ef- 
fect of  the  act,'  made  use  of  in  the  Code." 

Respondent's  case  falls  within  the  principle 
of  these  last- cited  cases,  and,  controlled  by 
the  weight  of  authority,  we  reach  the  con- 
clusion that  said  §  716  is  directory  and  not 
mandatory,  in  so  far  as  its  provisions  are  un- 
der consideration  here;  that  the  section  is  not 
self-executing;  that  the  execution  and  filing  of 
an  official  bond  by  respondent  for  his  second 
term  of  office  was  not  a  condition  precedent  to 
his  right  to  enter  upon  and  to  discharge  the 
duties  of  his  office  for  the  second  term;  that 
since  respondent  was  already  in  office  as  county 
judge,  was  re-elected  to  succeed  himself,  and 
since  he  held  under  his  first  election  and  quali- 
fication until  his  successor  should  be  elected 
and  qualified  (Comp.  Stat.  1895,  ^  8005),  he  held 
office  under  his  second  election  by  a  defeasible 
title,  from  the  time  of  his  neglect  to  execute  and 
file  his  official  bond  (that  is,  he  held  the  office 
by  a  title  capable  of  being  devested  at  any 
time  by  the  proper  legal  authorities);  and  that 
the  execution  and  filing  of  his  official  bond  bv 
respondent,  coupled  with  the  neglect  and  fail- 
ure of  the  proper  authorities  to  declare  the  of- 
fice vacant,  or  to  take  any  steps  to  that  end, 
prior  to  the  time  that  respondent  did  execute 
and  file  his  bond,  saved  the  forfeiture  incurred, 
and  barred  and  precluded  a  subsequent  judg- 
ment that  the  office  was  vacant  by  reason  of 
respondent's  default. 

Rehearing  denied. 


Be  Estate  of  Polton. 
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Re  ESTATE  OF  A.  C.  .PULTON,  Deceased. 
(178  Pa.  78.) 

1.  A  boofc?eontatnlng  charyeg  againatone 
peraon  only  Is  not  admissible  in  evidence  to  prove 
tbe  account  against  him. 

2.  SeparKle  Items  of  eomplieartedlmi- 
settled  ftocoante  involving  many  transac- 
tions between  a  claimant  and  decedent  cannot  be 
allowed  by  an  orpbans'  court  if  it  has  no  Jurisdic- 
tion of  tbe  other  items  because  they  are  unad- 
justed, but  the  whole  matter  must  be  settled  in 
some  proceeding  in  which  all  Items  can  be  con- 
sidered and  tbe  final  balance  ascertained. 

(Octobers,  1896.). 

APPEAL  by  James  S.  Fulton  from  a  decree 
of  the  Orphans'  Court  for  York  County 
distributing  the  balance  on  an  accounting  of 
the  administrator  of  tbe  estate  of  A.  C.  Fulton, 
deceased,  in  which  a  claim  in  favor  of  J.  S. 
Miller  was  allowed.    Beoened, 

Tbe  facts  are  stated  in  the  opinion. 

Meitgrs.  Cochran  &  Williams,  Neyin 
M.  Wanner*  and  Oeor^  S.  Scbmidt*  for 
appellant: 

The  account  books  of  a  merchant  are  evi- 
dence of  the  sale  and  delivery  of  goods  and 
merchandise,  but  they  must  be  books  of  origi- 
nal entry,  and  the  entries  must  be  shown  to  have 
been  made  on  the  day  of  the  sale  and  delivery 
of  the  goods. 

Walter  v.  Bollman,  8  Watts,  545;  Harloeker 
V.  Gertner,  4  Clark  (Pa.)  191. 

The  entries  should  be  sufficiently  definite  and 
clear  to  disclose  to  the  defendant  or  his  repre- 
sentatives the  nature  of  the  treatment,  the  kind 
of  medicines,  and  the  meaning  of  "etc./'  and 
the  offer  of  the  book  account  in  evidence 
should  have  been  followed  by  proof  that  the 
charges  for  the  medicines  furnished  and  serv- 
ices rendered  were  the  usual  charges  made  for 
that  kind  of  service. 

German's  Estate,  14  W.  N.  C.  192. 

If  there  has  been  no  adjustment  of  the  ac- 
counts between  the  claimant  and  the  adminis- 
trators of  the  decedent,  as  the  court  found,  the 
orphans'  court  can  have  no  jurisdiction  of  the 
subject-matter  of  this  claim  at  all,  and  Dr. 
Miller's  entire  claim  should  have  been  rejected. 

Weigleyy,  Coffman,  144  Pa.  492;  Brown's  Ap- 
peal, »9  Pa.  139;  Be  MiUer's  Estate,  186  Pa. 
349;  Ainey's  Appeal,  2  Pennyp.  192;  Fessler  v. 
Hiekemell,  82  Pa.  152. 

Messrs.  N •  Sargent  Ross  and  Edward 
Chapin*  for  appellee: 

The  orphans'  court  is  a  court  of  equity, 
within  the  limited  sphere  of  its  operations,  and 
the  proceedings  should  have  the  substance  of 
equitable  forms,  though  not  its  technical 
nicety. 

Steffjfs  Appeal,  76  Pa.  96. 

A  ''stale  claim"  has  been  defined  as  "a  de- 
mand which,  owing  to  the  lapse  of  time  and 
the  laches  of  the  complainant,  a  court  of 
equity  or  admiralty  will  not  entertain." 


23  Am.  &  £ng.  Enc.  Law.  p.  18;  Black,  Law 
Diet.  1118. 

Certainly  the  claim  of  the  appellee  in  this 
case  has  none  of  the  elements  contained  in  that 
definition. 

Where  no  clear  error  appears  in  an  auditor's 
finding  of  fact,  and  the  finding  is  concurred  in 
by  the  court  below,  it  will  not  be  reversed 
when  there  is  evidence  to  support  it,  although 
the  proof  may  not  seem  as  conclusive  to  the 
supreme  court  as  it  did  to  the  auditor. 
Stevenson  Co.  v.  Sample,  174  Pa.  165. 
The  items  and  charges  in  claimant's  book 
were  plain  and  decipherable,  and  not  hiero- 
glyphics, and  the  court  below  has  so  decided, 
/wwv.  NUes,  5  Watts,  828. 
It  is  not  a  valid  objection  to  a  book  of  origi- 
nal entries  that  the  entries  are  written  in  lead 
Dencil. 
Hili  V.  Seott,  12  Pa.  168. 
It  has  been  fully  and  completely  proved  that 
Dr.  Miller  placed  in  tbe  hands  of  decedent,  for 
the  purpose  of  investment,  $8,000. 

The  claim  for  $8,000  with  interest  thereon 
from  the  date  of  the  deposit  of  the  check  by  A. 
C.  Fulton  to  the  time  of  the  award  by  the  au- 
ditor should  therefore  be  sustained. 
Grant  v.  Odiorne,  48  111.  App.  402. 
The  book  account  for  services  and  medicine 
furnished  decedent  in  his  lifetime  is  a  valid 
and  sufficient  evidence  of  the  indebtedness  of 
decedents  estate  to  claimant  for  the  amount 
therein  proved  to  be  due. 

A  physician,  in  an  account  for  services,  need 
cot  prove  their  value. 

Styles  V.  Tyler,  64  Conn.  482. 
The  book  account  as  proved  was  the  best 
evidence  of  the  claim. 

Young  v.  Luce,  50  N.  Y.  S.  R.  258;  Garrey 
V.  Stadler,  67  Wis.  512,  58  Am.  Rep.  877; 
B(de  V.  Donaldson  Lumber  Co.  48  Ark. 
188. 

The  claim  for  $3,000  advanced  for  invest- 
ment was  sufficiently  proved,  and  was  not  de- 
nied nor  was  any  evidence  adduced  to  disprove 
it. 

Grant  v.  Odiorne,  supra. 
In  this  case  claimant  has  shown  by  each 
step  the  payment  of  this  $8,000,  and  that  the 
deceased  had  the  money  for  investment. 

If  tbe  account  bad  been  paid  the  respondent 
should  be  able  to  show  it  by  tbe  books  or  re- 
ceipts of  deceased. 

It  is  doubtful  if  a  lawver  can  recover  on  a 
book  of  original  entries,  but  a  physician  can. 

Van  Bibber  v.  Mernt,  12  W.  N.  C.  272; 
Mooneye.  LUryd,  5  Serg.  &  R.  412;  18  Am.  A 
Eng.  Enc.  Law,  pp.  482,  488,  and  note  4. 

It  makes  no  difference  if  the  book  contained 
other  charges  which  are  admitted  not  to  be  or- 
iginal. 
Res  V.  NiUs,  5  Watts,  823. 
Nor  that  the  entries  were  not  made  immedi- 
ately. 

Bolton's  Appeal,  8  Grant.  Cas.  204;  Koch  v. 
V.  Howelh  6  Watts  &  S.  350;  Yearsley's  Appeal, 
48  Pa.  581. 


NOTB.— For  account  books  as  evidence,  see  also  a  I  Robinson   (N.  Y.)  12  L.  R.  A.  478,  and  note;  and 
considerBble  collection   of  authorities  in  GoflT  v.    Grlggrs  v.  Day  (N.  Y.)  18  L.  R.  A.  120. 
StoQfrhtoD  State  Bank  (Wis.)  0  L.  R.  A.  860;  Rndd  v.  > 
85L.R.  A. 
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If  the  charges  were  made  accordiDg  to  the 
nature  and  usages  in  the  particular  business 
they  are  good. 

Singerip  v.  Daerr,  68  Pa.  9;  Huston  v.  Bar- 
stoic,  19  Pa.  169;  Steffy's  Appeal,  76  Pa.  94; 
Be  Markle's  Estate,  4  Pa.  Dial.  R.  848. 

Mitchell*  J.,  delivered  the  opinion  of  the 
court: 

The  first  question  raised  is  on  the  proof  of 
the  claim  of  Dr.  Miller  for  medical  services  to 
the  decedent.  The  book  produced  contained 
a  large  number  of  entries,  beginning  more  than 
six  years  before  the  presentation  of  the  claim. 
The  auditor  disallowed  all  that  appeared  to  be 
barred  by  the  statute  of  limitations,  all  lump- 
ing charges,  a  large  number  of  items  not  self 
explanatory,  and  allowed  the  rest.  The  learned 
judge  below  sustained  an  exception  by  the 
claimant,  and  allowed  all  the  charges  within 
six  years,  except  those  containing  a  Tump  sum 
for  items  not  particularly  specified.  There 
were  other  questions  raised  both  as  to  the  claim 
itself  and  the  mode  of  proof,  but.  in  the  view 
we  take  of  the  case,  it  is  not  necessary  to  notice 
them. 

How  far  books  of  original  entry  may  be  re- 
ceived as  evidence  of  service  of  a  professional 
character  has  not  been  settled  in  this  state.  The 
earlier  cases  are  full  of  expressions  that  such  en- 
tries are  evidence  at  all  only  from  necessity,  and 
that  the  custom  to  which  such  necessity  gave 
rise  extended  only  to  goods  sold  and  labor  per- 
formed, and  that  it  was  exceptional  and  danger- 
ous in  character,  and  would  not  be  extended. 
Grouse  v.  MiUer,  lOSerg.  &  R.  155;  Curreu  v. 
Crawford,  4  Serg.  &  R.  8;  Chvrchmnn  v. 
Smith,  6  Whan.  146.  151.  In  Ualev,  Ard,4!d 
Pa.  22,  the  question  as  to  attorney's  charges 
was  left  undecided,  but  it  was  said  by  Strong, 
J . :  *  'None  of  the  entries  were  such  as  the  law 
admits  to  be  evidence  of  indebtedness  to  the 
person  who  made  them.  Books  of  original  en- 
tries aie  evidence  to  prove  a  claim  for  goods 
sold  and  services  rendered,  if  made  in  the  regu- 
lar course  of  business,  but  as  they  are  evidence 
made  by  a  party  for  himself,  and  very  often 
incapable  of  being  tested  by  other  proof,  they 
are  to  be  guardedly  received,  and  received  only 
to  prove  a  sale  and  delivery,  or  labor  for  the 
alleged  debtor,  for  which  the  law  implies  a 
promise  to  pay."  How  far,  if  at  all,  subse- 
quent practice  has  enlarged  the  strict  limits 
thus  laid  down,  we  do  not  need  to  consider, 
for  reasons  to  be  stated  presently.  Nor  is  it 
necessary  to  enter  upon  a  discussion  of  the  self- 
sustaining  character  of  the  charges  in  dispute. 
It  has  been  held  that  the  charges  need  not  be 
such  as  to  be  understood  by  the  general  public 
if  they  are  intelligible  to  persons  in  the  busi- 
ness, but,  where  they  are  not  intelligible  to  the 
common  understanding,  it  would  seem  to  be 
necessary  to  support  them  by  other  evidence  as 
to  their  meaning  and  character.  Hough  v. 
Doyle,  4  Rawie,  291.  But  there  is  an  insuper- 
able objection  in  the  present  case,  that  the 
book  is  not  one  of  entries  in  the  regular  course 
of  business.  It  is  a  separate  book,  containing 
no  charges  except  against  the  decedent.  This 
is  explained  to  have  been  at  the  decedent's  re- 
quest, but  the  claimant  was  not  a  competent 
witness  to  prove  such  request.  No  precedent 
has  been  shown  for  the  admission  of  such  a 
85  L.  R.  A. 


book,  and  the  analogies  are  all  against  it. 
While  the  question  does  not  seem  to  have  arisen 
in  this  form,  yet  all  the  authorities  hold  that 
the  books  must  show  that  they  are  kept  in  the 
regular  routine  of  business.  That  is  one  of 
the  greatest  safeguards  of  the  reliability  of 
such  evidence.  Thus,  alterations  or  interlinea- 
tions will  discredit  the  book,  and,  unless  ex- 
plained, will  keep  it  from  the  jury.  Chttrch- 
man  v.  /8/wt7/<,  6  Whart.  146.  86  Am.  Dec.  211. 
Its  general  character  may  be  impeached  by 
showing  Irregularities  in  other  accounts  than 
the  one  in  issue.  Funk  w.  Ely,  45  Pa.  444, 
Unconnected  slips  of  paper,  showing  charges, 
are  not  admissible  as  a  book  of  original  entries. 
Thomson  v.  M'Kelvey,  13  Serg.  &  R.  126. 
Entries  even  in  a  regular  book  are  not  evidence 
of  the  sale  of  an  article  not  in  the  party's  busi- 
ness. Slioemaker  v.  Kellog,  11  Pa.  310;  Stuck- 
sUiger  v.  Ifeel,  123  Pa.  53.  And  in  Smith  v. 
Lane,  12  Serg.  &  R.  80,  it  was  said  by  Tilgh- 
man,  Ch.  J.;  "It  is  a  great  objection  to  these 
books  that  they  do  not  contain  a  daily  entry 
of  the  general  transactions  at  the  mill."  After 
a  diligent  search  of  the  Digests,  I  have  not 
found  any  precedent  on  this  exact  point,  but 
two  cases  in  New  Jersey  are  instructive  as 
showing  the  general  judicial  view  in  that  state 
to  be  in  accord  with  our  own.  In  Wilson  v. 
Wilson,  6  N.  J.  L.  114,  the  disputed  entries 
were  for  cash  paid,  advanced,  or  lent,  and 
some  of  them  were  written  on  one  of  the  last 
leaves  of  the  book,  with  blank  leaves  between 
them  and  the  other  accounts.  Ford.  J.,  was 
of  opinion  that  none  of  the  cash  entries  were 
admissible;  and  Eirkpatrick,  Cb.  J.,  while 
not  going  so  far,  concurred  in  excluding  the 
separate  entries  at  the  end  of  the  book.  In 
discussing  the  subject  of  book  entries  at 
some  length  he  said:  "A  book  of  daily  en- 
tries, containing  accounts  with  different  people 
touching  matters  in  which  a  man  is  known  to 
deal  or  be  employed,  and  which,  according  to 
the  custom  of  the  country,  are  u.<5ually  made 
matter  of  accounts,  has  been  admitted  as  evi- 
dence for  the  jury  under  all  the  circumstances 
of  the  case,  while  a  detached  paper,  which 
might  be  made  up  for  the  occa.«ion,  has  been 
wholly  rejected.  .  .  .  Now  these  last  en- 
tries appear  to  me  to  be  no  part  of  the  book, 
properly  speaking,  but  to  stand  precisely  in  the 
situation  of  a  detached  paper .  .  .  and  to  derive 
no  credit  at  all  from*  their  being  written  within 
the  cover  of  the  book,  seeing  they  are  written 
upon  pages  wholly  detachcKi  from  the  daily 
entries  and  accounts."  And  in  Swing  v.  %)arks^ 
7  N.  J.  L.  71,  the  same  learned  judge  men- 
tioned, among  other  objections  to  entries,  that 
they  were  "all  the  account  against  Johnson  in 
one  continued  series,  without  a  single  interven- 
ing charge."  We  are  of  opinion  that  the  regu- 
larity of  the  account  as  to  its  place  in  the  ordi- 
nary books  of  the  business  is  as  necessary  as  its 
regularity  in  other  respects,  and  that  this  book, 
failing  in  that  requirement,  must  be  rejected 
altogether. 

The  second  question  relates  to  the  rejection 
of  the  appellant's  claim  of  setoff  and  credits. 
The  decedent  and  Dr.  Miller  had  very  close 
and  complicated  business  connections.  The 
evidence  shows  real  est^ite  held  in  common  or 
in  trust;  many  payments  or  advances  of  money 
on  account  of  such  real  estate;  transfers  and 
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satisfactions  of  judgments;  and  very  numer- 
ous checks  passing  from  each  of  the  parties  to 
the  other.  Through  this  tanfsled  mass  the  au- 
ditor has  gone  with  great  intelligence  and  ex- 
emplary industry,  and  we  should  not  think  of 
questioning  or  reviewing  the  results  he  arrived 
at.  approved,  as  they  are,  by  the  court  below, 
were  it  not  entirely  clear  that  the  scope  of  his 
inquirie^i  was  too  much  restricted  by  considera- 
tions of  jurisdiction  to  enable  him  to  do  full 
jnstice  to  the  parties  or  terminate  the  litigation, 
lie  separated,  so  far  as  was  practicable,  the 
matters  involving  personal  and  real  estate;  and, 
as  to  the  latter,  he  reported:  "The  matter  of 
ascertaining  the  respective  interests  of  the  de- 
cedent and  the  claimant  in  said  real  estate,  and 
the  adjustment  of  the  same,  requires  other  pro- 
ceeding, and  to  such  proceedings,  the  auditor 
is  of  opinion,  should  be  referred  for  adjudica- 
tion and  settlement  all  the  checks,  payments, 
and  other  matters  arising  out  of  or  pertaining 
to  said  real-estate  transactions."  The  court, 
reaching  the  same  conclusion,  said:  "No  final 
settlement  is  shown  to  have  taken  place  be- 
tween them;  and,  on  the  contrary,  what  evi- 
dence there  is  on  the  subject  shows  there  was 
not.  Claims  and  counterclaims,  set-off  and 
counter  offsets,  were  introduced  ad  infinitum; 
and  the  introduction  of  checks  or  papers  show- 
ing receipt  of  money  by  one  from  the  other 
was  immediately  followed  by  the  counter  pro- 
ductions of  other  liabilities  to  offset  it.  .  . 
.  It  was  shown  that  the  decedent  built  bouses 
on  ground  jointly  purchased  by  claimant  and 
decedent,  and  paid  for  the  same  with  his  own 
checks,  and  that  at  the  same  time  the  claimant 
was  transferring  funds  or  making  payments  to 
the  decedent.  These  matters  have  not  been 
adjwited.  and,  until  they  are,  the  orphans' 
court  cannot  entertain  jurisdiction  of  them. 
...  £  decline,  therefore,  to  ailow  the  claims 
of  setoff,  without  prejudice  to  the  parties,  how- 
ever, to  ascertain  and  adjudicate  the  same  in 
the  proper  forum."  The  difficulty  with  this 
proposed  separation  of  the  claims  and  the  off- 
sets is  that  it  is  not  practicable.  The  parties 
made  no  such  separation,  and  the  court  cannot 
do  it  now.     The  appellee's  own  evidence  shows 


that,  apart  from  the  item  of  medical  attend- 
ance, his  claims  are  for  items  in  a  long,  com- 
plicated, and  unsettled  account.  The  auditor, 
with  great  ability,  showed  that  two  items,  the 
slate  quarry  claim  and  the  Elinedinst  claim, 
were  capable  of  separate  statement  and  settle- 
ment; but  he  could  not  show  that  the  parties 
had  ever  so  stated  or  settled  them.  On  the 
contrary,  the  evidence  is  that  they  never  did  so, 
and  there  is  nothing  to  enable  the  court  to  say 
that,  when  the  whole  account  is  stated,  the  bal- 
ance due  by  decedent  on  these  two  items  may 
not  be  offset  by  a  balance  due  to  him  on  others. 
The  effect  of  the  adjudication  is  to  allow  ap- 
pellee to  enforce  payment  of  part  of  an  admit- 
tedly unsettled  account,  and  to  turn  over  the 
other  side  to  another  suit  for  what  may  be  due 
to  him.  This  cannot  be  done.  The  matters 
are  closelv  interwoven  and  were  never  sepa- 
rated by  the  parties.  They  must  go  together  to 
a  common  settlement  now.  The  orphans' 
court  could  not  deal  adequately  with  the  whole 
account,  nor  can  we  in  this  proceeding.  None 
of  the  items,  therefore,  can  be  allowed  sepa- 
rately. 

I     This  is  a  regrettable  controversy.     The  de- 

;  cedent  and  the  claimant  stood,  not  only  in  the 

j  double  professional    relations  of  counsel  and 

I  physician  to  each  other,  but  in  close  business 

;  and   personal  association.    For    this  reason, 

I  probably,  their  business  matters  were  confined 

]  to  their 'own  knowledge,  and  conducted  with- 

'  out  resrard  to  business  formality  or  prudence; 

I  and  the  sudden  death  of  Mr.  Fulton  left  them 

so  mixed  that  no  tribunal  now  is  likely  to  be 

I  able  to  say  with  confidence  that  it  has  reached 

a  solution  certainly  correct.     It  is  a  case  for 

amicable  adjustment,  by  reference  to  one  or 

more  arbitrators,  to  take  up  the  whole  account 

in  the  same  capable  manner  that  the  learned 

auditor  took  up  the  part  that  he  thought  within 

his  jurisdiction,  and  reach  as  equitalHe  a  result 

as  is  now  possible.     Failing  to  agree  on  this. 

however,  the  parties  must   be    left  to    their 

remedies  on  the  matters  as  a  whole. 

Decree  reversed,  account  to  be  restated  in  ac- 
cordance with  this  opinion. 
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W.  1.  CARPER,  Admr.,  etc..  of   Edward 
Newsom.  Deceased,  Plff,  %n  Err., 

V, 

F.  J.  KIMBALL  et  al.,  Receivers  of  Norfolk 
&  Western  Railroad  Company. 

(78  Fed.  Rep.  94.) 

1*   WeyUgenee  In  building  a  cattle-pen 
■o  that  cattle  escape  therefrom  and 

cause  the  derailment  of  a  train  does  not  render 
the  railroad  company  liable  for  the  death  of  a 


hrakeman  thereby  caused,  althoufrh  the  pen  was 
by  mistake  built  so  that  one  comer  of  it  was  on 
the  railroad  right  of  way.  If  the  railroad  com- 
pany did  not  know  this,  and  the  pen  was  built  by 
tr  e  occupant  of  adjoining  land. 

2«  Injuries  to  railroad  employees 
caused  by  the  fjailure  of  the  company 
to  bnlld  railroad  fences  do  not  render  the 
company  liable  under  Code  1887,  chap.  62,  H  US58 
et  Beq.,  which  require  the  fences  to  be  built  only 
when  the  road  runs  th  rough  ''Inclosed  lands^* 
and  except  portions  of  the  road  within  Incor- 


NoTc—Prior  cases  on  the  obligation  of  a  rail- 1  though  tlie  statutes  governing  them  seem  to  be 
road  company  to  employees  in  respect  to  the  fenc-    distinguishable  from  that  involved  in  the  present 
iDg  Of  Us  track  are  collected  In  a  note  to  Dickson  i  case. 
V.  Omaha  &  St.   L.  R.  Co.  (Mo.)  96  L.  B.  A.  820,  al- 1 
«5  L.  R.  A. 
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porated  cities  or  towns  or  within  ^  of  a  mile  of  a 
depot  In  an  unincorporated  town. 

(February  E,  1807.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Vir- 
ginia to  review  a  judgment  in  favor  of  defend- 
ants in  an  action  brought  to  recover  damages 
for  personal  injuries  resulting  in  death  and  al- 
leged to  have  been  caused  by  defendant's  neg- 
ligence.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Before  6off  and  SimonUm,  Circuit  Judges; 
and  Brawley,  District  Judge. 

Messrs.  Long^le^  &  Jordan  and  J.  C. 
Wysor,  for  plaintiff  in  error: 

If  a  railroad  company  has  knowledge,  or  by 
the  exercise  of  ordinary  care  could  have 
knowledge,  of  a  dangerous  structure  on  its 
roadbed,  it  cannot  escape  liability  for  an  in- 
jury occasioned  thereby  on  the  ground  that 
somebody  else  put  it  there,  either  by  mistake 
or  on  purpose. 

The  railroad  deliberately  made  use  of  the 
defective  pen,  by  hauling  jcattle  thereto  to  be 
unloaded  therein.  It  is  the  duty  of  the  mas- 
ter to  use  reasonable  care  to  provide  the  serv- 
ant a  safe  place  to  work  in,  and  safe  instru- 
ments to  work  with. 

Priestly  v.  Foitler,  8  Mees.  &  W.  1;  Patter- 
son V.  Wallace,  1  Macq.  H.  L.  Cas.  748;  Hough 
V.  Texas  <fe  P.  B.  Co.  100  U.  8.  218.  25  L.  ed. 
612;  Baltimore  d  O.  B.  Co.  v.  McKenzie,  81 
Va.  71;   Bichmond  <fc  D.  B.  Co,  v.  Norment, 

84  Va.  167;  Patterson.  Railroad  Accident 
Law,  p.  807;  Moon  v.  Bichmond  d  A.  B.  Co. 
78  Va.  745,  49  Am.  Rep.  401;  Dickson  v. 
Omaha  d  8t.  L.  B.  Co.  124  Mo.  140,  25  L.  R 

A.  820. 

If  the  want  of  a  proper  fence  makes  a  rail- 
road unsafe,  and  an  accident  happens  to  a  pass- 
enger in  consequence,  the  company  is  respon- 
sible to  him,  although  it  is  are  under  no 
obligation  to  the  adjacent  landowner  to  fence 
the  railroad. 

Buxton  V.  North  Eastern  B.  Co.  L.  R.  8  Q. 

B.  549;  Briggs  v.  8t.  Louis  d  8.  F.  B.  Co. 
Ill  Mo.  173;  Missouri  P.  B.  Co.  v.  Humes,  115 
TJ.  8.  522,  29  L.  ed.  466;  Langlois  v.  Buffalo  d 

B.  B.  Co.  19  Barb.  364:  Thorap.  Nee.  p.  517, 
note;  Donnegan  v.  Erhardt,  119  N.  Y.  468,  7 
L.  R.  A.  527;  Thornton,  Railroad  Fences, 
§  169,  pp.  277,  278,  note  2;   Hayes  y.  Michigan 

C.  B.  Co.  Ill  U.  8.  228,  28  L.  ed.  410. 

The  duty  to  fence  is  made  obligatory.  The 
duty  is  absolute,  and  unqualified,  and  is  rea- 
sonably supposed  to  have  been  intended  for 
the  protection  of  all  persons  upon  railroad 
trains,  who  are  exposed  to  danger  by  such  ob- 
structions, whether  they  be  passengers  or  em- 
ployees. 

Blair  v.  Milwaukee  d  P.  du  Ch.  B.  Co.  20 
Wia  264;  Fordyce  v.  Jackson,  56  Ark.  597; 
Guy",  C.  d  S.  F.  B.  Co.  V.  Wilson,  79  Tex.  371, 
11  L.  R.  A.  486;  Keyser  v.  Chicago  d  O.  T.  B. 
Co.  66  Mich.   659,  56  Am.  Rep.  405;  StuftU 

fen  V.  Wisconsin  C.  B.  Co.  80  Wis.  498;  Isa- 
el  V.  Hannibal  d  St.  J.  B.  Co.  60  Mo.  484; 
Singleton  v.  Eastern  Counties  B.  Co.  7  C.  B.  N. 
S.  287;  Chicago,  B.  dq.B.  Co.  v.  Orablin,  88 
Neb.  90;  Donnegan  v.  Erhardt,  119  N.  Y.  472, 
7  L.  R.  A.  527. 
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All  the  foregoing  decisions  relative  to  the 
fence  law  grow  out  of  tlie  idea  that  a  statute 
requiring  a  railroad  company  to  fence  its  road 
is  a  police  regulation. 

New  Albany  d  8.  B.  Co.  v.  Tilton,  12  Ind.  3,. 
74  Am.  Dec.  198. 

The  Virginia  statute  shows  in  an  unmistak- 
able way  that  it  is  a  police  regulation. 

Making  the  company  pay  the  owner  answers 
all  the  purposes  of  making  it  pay  a  fine  to  the 
government. 

Ibid. 

The  title  to  the  original  act,  found  in  the  acts 
of  the  general  assembly  of  Virginia,  of  1888-84, 
p.  703,  reads  as  follows:  "An  Act  to  Lessen  the 
Danger  of  Traveling  on  Railroads,  and  to  Re- 
quire Them  to  Erect  8uitable  Depots,  and  to 
Fence  in  Railroad  Beds." 

We  should  not  reject  the  help  of  the  title  to 
an  act  in  determining  the  legislative  intent,  but 
the  language  of  the  act  should  be  construed  in 
view  of  its  title  and  lawful  purposes. 

8utheriand,  8tat.  Constr.  p.  211. 

The  preamble  gives  the  purpose  of  the 
legislature  in  imposing  these  duties  upon  rail- 
road companies. 

Co.  Litt.  79a;  Stowd  v.  Zauch,  1  Plowd. 
869;  8utheriand,  Stat.  Constr.  p.  279. 

Messrs.  W.  H.  Bollinn^  and  Folkerson* 
Pag^e,  &  Hart*  for  defendants  in  error: 

Section  1258  of  the  Code  of  Virginia  of  1887, 
requiring  railroad  companies  to  erect  fences  on 
both  sides  of  their  roadbeds  through  inclosed 
lands  or  lots,  was  not  intended  for  the  protec- 
tion of  employees  of  such  companies,  and  can- 
not be  invoked  to  sustain  recovery  for  the 
death  of  the  intestate,  a  brakemanin  this  case. 

United  States  v.  Palmer,  16  U.  8.  8  Wheat. 
610.  4  L.  ed.  471;  Hadden  v.  Barney  T Hodden 
V.  The  Collector^'),  72  U.  8.  5  Wall.  107, 18  L. 
ed.  518. 

The  title  of  an  act  cannot  control  its  words, 
but  may  furnish  some  aid  in  showing  what 
was  in  the  mind  of  the  legislature. 

The  legislative  intent  was,  not  that  the  en- 
tire statute  and  every  section  thereof  should 
be  construed  as  intended  to  lessen  the  danger 
of  traveling  on  railroads,  but  that,  by  placing 
in  g  1  the  recital  **that  in  order  to  prevent  the 
frequent  occurrence  of  accidents,"  etc.,  it 
clearly  demonstrated  that  it  intended  to  limit 
to  §  1  the  provisions  to  lessen  the  danger  of 
traveling  on  railroads. 

Com.  V.  Smith,  76  Va.  477;  Potter's  Dwarr. 
8tat.  p.  109. 

The  statute  in  question  is  a  change  of  the 
common  law,  and  should  be  construed  strictlv. 

23  Am.  &  Eng.  Enc.  Law,  pp.  387,  388, 
400,  401;  Polt^t^s  Dwarr.  Slat.  p.  145,  and 
cases  cited;  Mayo  v.  Wilson,  1  N.  H.  55;  Howe 
v.P€cMaw,6  How.  Pr.  229;  Van  Harney.  Dor- 
rance,  2  U.  8.  2  Dall.  816,  1  L.  ed.  396;  Bice  v. 
Minnesota  d  N.  W.  B.  Co.  66  U.  S.  1  Black. 
359,  17  L.  ed.  150;  Talbot  v.  Simpson,  Pet.  C. 
C.  188. 

No  person  has  a  remedy  under  a  statute  un- 
less the  remedy  is  to  be  gathered  from  the 
statute  itself. 

Potter's  Dwarr.  Stat.  p.  187. 

The  Virginia  statute  only  requires  fence» 
where  the  road  passes  through  inclosed  lands 
or  lots  of  a  single  owner.  See  Kansas  City, 
M.  d  B.  B.  Co.   V.  Jones  (Miss.)  18  So.  684 
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(1895),  and  Seelbinder  v.  lUinois  G.   R.    Co, 
(Miss.)  19  So.  300  (1895). 
Can  this  court  say  that  the  statute  of  Vir- 

finia  is  ''  obligatory  absolute  anil  unquali- 
ed?"  Unless  it  can  so  characterize  the  stat- 
ute it  YiiW  be  forced  to  the  conclusion  that, 
being  limited,  restricted,  and  qualified  in  its 
scope,  it  can  only  be  construed  as  intended 
for  the  protection  of  landowners  "through" 
whose  land  the  road  passes  against  loss  by 
damage  to  cattle  arising  from  a  failure  to  erect 
fences. 

AtcHson,  T.  dh  S,  F.  R.  Co.  v.  Reesman,  60 
Fed.  Rep.  870,  23  L.  R.  A.  768,  19  U.  S.  App. 
596;  Donnegan  v.  ErTiardt,  119  N.  Y.  468,  7 
L.  R.  A.  527;  Maynard  v.  Norfolk\A  W,  R. 
Co,  40  W.  Va.  331. 

Even  if  §  1258  could  be  invoked  in  aid  of 
the  plaintiff's  intestate,  he  must  be  held  to 
have  assumed  the  risk  of  injuries  from  failure 
to  fence,  as  he  had  been  more  than  ten  years 
in  the  employ  of  the  Norfolk  &  Western  Rail- 
road Company  and  its  receivers,  was  constantly 
passing  over  the  railroad  during  all  that  time, 
and  was  not  shown  to  have  ever  complained  of 
the  lack  of  fences. 

Boyd  V.  Harris,  176  Pa.  484;  Fleming  v.  St, 
Paul  dJD.  R.  Co.  27  Minn.  Ill;  Ward  v.  Bon- 
ner, 80  Tex.  168. 

The  Carter  lands  were  not  inclosed  with 
fences  on  two  entire  sides,  viz. ,  on  the  east  and 
south  sides  where  the  two  small  creeks  were 
the  boundaries.  This  was  not  such  a  situation 
as  would  entitle  the  plaintiff  to  the  protection 
of  §  1258. 

Polk  V.  Lane,  4  Yerg.  36;  Mann  v.  William' 
son,  70  Mo.  661;  Clarendon  Land,  L  iSt  A,  Co. 
V.  McClelland  Bros,  (Tex.  Sup.)  31  L.  R.  A. 
669. 

The  word  **  enclosure"  or  *'  inclosure"  is  a 
term  of  narrower  significance  than  the  ancient 
word  "  close"  and  must  not  be  confused  with 
that  word. 

Porter  v.  Aldrich,  39  Vt.  326;  Mooney  v. 
Maynard,  1  Vt.  471. 18  Am.  Dec.  699;  Pace  v. 
Potter,  85  Tex.  478;  Kingman  v.  Williams,  50 
Ohio  St.  722;  Tayl(yr  v.  Welbey,  36  Wis.  42. 

In  the  absence  of  anv  statute  a  railroad  com- 
pany is  not  bound  to  ience  its  roadbed  to  pro- 
tect its  employees,  and  there  can  be  no  recov- 
ery in  this  case. 

Dean  v.  Sullivan  R.  Co.  22  N.  H.  316;  Will- 
iams V.  Michigan  C.  R.  Co.  2  Mich.  259.  55 
Am.  Dec.  59;  New  York  &  E.  R,  Co.  v.  Skin- 
ner, 19  Pa.  298;  Waiiams  v.  New  Albany  d  S. 
R.  Co,  5  Ind.  Ill;  Lafayette  &  I.  R.  Co.  v. 
Shriner,  6  Ind.  141;  Baltimore  &  0.  R.  Co.  v. 
Lambom,  12  Md.  257;  Stvcke  v.  Milwaukee  A 
M.  R,  Co,  9  Wis.  203;  Clark  v.  Hannibal  & 
St,  J.  R.  Co.  36  Mo.  202;  Ward  v.  Paducah  dh 
M,  R.  Co.  4  Fed.  Rep.  862;  Jones  v.  Western 
N.  C,  R.  Co.  95  N.  C.  328;  Gulf,  C,  d:  S.  F. 
R.  Co.  V.  EUidge^  4  U.  S.  App.  136,  49  Fed. 
Rep.  856;  1  Addison,  Torts,  214;  Cooley,  Torts. 
654;  1  Redf.  Railroads,  488,  499;  Shearm.  & 
Redf.  Neg.  508;  1  Thomp.  Neg.  514. 

Golf*  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error,  also  plaintiff  below, 
on  the  10th  day  of  January,  1896.  Instituted  an 
action  of  trespass  on  the  case  in  the  circuit 
court  of  Wythe  county,  Virginia,  against 
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the  defendants  below,  claiming  $10,000  dam- 
ages. By  proceedings  duly  taken  the  suit  was- 
removed  to  the  circuit  court  of  the  United 
States  for  the  western  district  of  Virginia. 
The  declaration  contained  three  counts,  the 
first  alleging  that  Frederick  J.  Kimball  and 
Henry  Fink,  receivers  of  the  Norfolk  &  West- 
ern Railroad  Company,  were  as  such  operating 
said  railroad  at  the  time  of  the  grievances 
therein  set  forth,  and  that  one  Edmund  New- 
som  was  at  said  time  employed  by  them  as  a 
brakeman  on  a  freight  train  then  run  by  them 
over  the  road,  and  that  while  so  employed  in  the 
year  1895,  through  the  gross  negligence  of  the 
defendants,  he  was  mangled,  wounded,  and 
injured,  from  which  he  instantly  died;  the  neg- 
ligence alleged  in  said  count  was  in  substance 
as  follows:  That  said  railway  in  passing 
through  the  county  of  Wythe,  in  the  state  of 
Virginia,  ran  through  the  enclosed  lands  of  one 
J.  P.  Sheffey,  then  leased  to  one  Greorge  L. 
Carter,  and  that  was  the  duty  of  the  said  Nor- 
folk &  Western  Railroad  Company,  under  the 
requirements  of  ^§  1258  and  1259  of  the  Code 
of  Virginia,  to  erect  along  on  both  sides  cf  its 
roadbed,  at  the  point  where  the  grievances 
complained  of  were  committed,  on  said  Shef- 
fey land,  lawful  fences  and  keep  the  same  in 
good  order,  but  that  the  defendants  failed  in 
their  said  duty  and  neglected  to  erect  and  keep^ 
in  repair  such  fences;  and  also  that  they  al- 
lowed said  Carter  to  erect  and  use  a  cattle-pen 
on  their  said  roadbed  for  the  purpose  of  load- 
ing cattle  upon  the  cars  and  shipping  them  over 
said  railroad,  and  that  they  negligently  al- 
lowed him  to  construct  such  pen  in  a  faulty 
manner  and  of  inferior  matenal,  whereby  it 
was  entirely  insuflacient  to  restrain  and  keep 
within  its  bounds  the  large  and  strong  cattle 
that  Carter  was  in  the  habit  of  placing  therein, 

and  that  on  the  night  of ,  in  1895, 

a  number  of  such  cattle  escaped  out  of  said 
pen  into  the  inclosed  lands  mentioned,  and  as 
there  were  no  fences  as  required  by  law,  such 
cattle  strayed  upon  the  tracks  of  the  railroad, 
and  the  freight  train  upon  which  Newsom  was 
employed  as  such  brakeman  ran  into  the  cattle 
and  was  derailed,  the  cars  being  broken  and 
the  said  intestate  so  injured  and  killed. 

The  second  count  alleges  the  faulty  con- 
struction of  said  cattle-pen  on  said  roadbed  by 
Carter  with  the  assent  and  knowledge  of  the 
defendants,  the  placing  of  cattle  therein  by 
Carter  with  like  assent  and  knowledge  on  the 
part  of  the  defendants,  the  employment  of  the 
said  Newsom,  the  escape  of  the  cattle,  and  the 
derailment  of  the  train  which  caused  the  death 
of  the  intestate. 

The  third  count  is  the  same  as  the  second 
with  the  additional  allegations  that  the  defend- 
ants failed  to  erect  a  good  and  sufficient  cattle- 
pen  in  which  to  confine  Carter's  cattle;  and 
that  they  failed  to  instruct  their  servants  in 
charge  of  said  train  to  run  it  at  a  moderate 
rate  of  speed  by  said  insufilcient  pen  so  as  to 
avoid  frightening  said  cattle  and  causing  them 
to  escape  therefrom;  and  that  the  train  was 
carelessly  and  negligently  run  so  that  it  could 
not  be  stopped  from  running  into  said  cattle 
after  they  had  so  broken  out  of  said  pen;  and 
that  it  was  negligence  in  defendants  not  ta 
have  a  watchman  stationed  at  such  point 
whereby  the  servants  on  said  train  could  have 
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been  duly  notified  of  said  danger;  and  thut  the 
deceased,  relyinc  upon  defendants  to  do  their 
duty  in  giving  all  proper  orders  as  to  the  run- 
ning of  their  trains,  entered  their  employment 
fig  such  brakeman.  and  while  so  employed  such 
train  was  so  thrown  from  the  track  by  the  neg- 
ligence of  the  defendants,  to  the  plaintiff's  dam- 
age as  t)efore  mentioned. 

There  was  no  demurrer  to  the  declaration,  but 
the  plea  of  not  guilty  was  filed,  on  which  issue 
was  joined.  The  case  was  tried  by  a  jury 
which  rendered  a  verdict  for  the  defendants. 
The  plaintiff  moved  the  court  to  set  the  ver- 
dict aside  as  contrary  to  law  and  the  evidence, 
but  the  court  overruled  the  motion,  and  en- 
tered judgment  for  the  defendants,  to  which 
the  writ  of  error  we  are  now  considering 
was  sued  out.  On  the  trial  of  the  cause,  to 
the  rulings  of  the  court  below  the  plaintiff 
asked  for  and  had  certified  several  separate 
bills  of  exceptions,  on  which  the  assignments  of 
error  relied  upon  are  based. 

It  is  insisted  that  the  court  below  erred  in 
giving  the  following  instructions  asked  for  by 
the  defendants,  viz.: 

No.  2. 

If  the  jury  find  from  the  evidence  that  the 
cattle-pen  in  question  was  not  constructed  by 
defendants;  that  the  same  was  constructed  by 
the  occupant  of  the  farm  in  question;  that  it 
was  intended  to  be  erected  upon  the  lands  ad- 
joining defendants'  right  of  way,  and  that  by 
mistake  the  inclosure  of  said  pen  extended  for 
a  short  distance  on  the  right  of  way  of  defend- 
ants, then  the  defendants  were  not  responsible 
for  any  fault  or  negligence  in  the  construction 
and  use  of  said  pen,  and  there  can  be  no  re- 
covery in  this  action  upon  the  ground  of  the 
improper  or  negligent  construction  of  said  cat- 
tle pen. 

No.  8. 

The  court  instructs  the  jury  that  the  duty 
imposed  by  the  statute  upon  the  railroad  com- 
panies to  fence  their  railroad  is  a  duty  only  to 
the  public  and  to  the  owner  of  the  cattle  of  the 
inclosed  lots  of  lands  through  which  the  rail- 
road runs,  and  an  employee  of  the  company 
receiving  a  personal  injury  in  an  accident  con- 
^sequent  upon  a  failure  to  maintain  i)roper 
fences  cannot  recover  damages  of  the  railroad 
company  for  such  injury  without  showing 
negligence  other  than  the  failure  to  fence,  and 
unless  the  jury  should  believe  from  the  evi- 
dence that  the  plaintiff  in  this  case  has  shown 
that  his  intestate,  Edmund  Newsom,  was 
killed  through  some  other  negligent  act  of  the 
defendants,  their  agents  or  servants,  than  the 
neglect  to  fence  their  roadbed  at  this  point, 
they  will  find  for  the  defendants,  although 
they  may  believe  from  the  evidence  that  the 
defendants  were  bound  under  the  statute  to 
fence  their  roadbed  at  this  point,  and  had 
failed  and  neglected  to  fence  the  same. 

No.  4. 
The  court  instructs  the  jury  that  all  evidence 
bearing  upon  the  question  as  to  inclosure  of  tbe 
lands  through  which  the  defendants'  line  ran 
is  irrelevant  to  tbe  case  under  consideration,  in 
view  of  the  instructions  given  by  the  court  on 
that  question. 
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Considering  the  assignments  of  error  in  tbe 
order  of  the  instructions  on  which  they  are 
founded,  we  have  first  the  one  relating  to  tbe 
cattle-pen  built  by  George  L  Carter,  on  the 
property  under  his  control,  adjoining  the  right 
of  way  of  the  railroad  company — given  as  in- 
struction No.  2.  It  appears  from  the  evidence 
before  the  jury  at  the  time  the  instructioo 
complained  of  was  given, — which  we  must 
consider  in  order  to  properly  pass  upon  the 
question  of  error  insisted  upon. — that  Carter, 
who  had  the  land  on  which  the  pen  was  lo- 
cated in  his  possession,  under  a  lease  made  by 
the  owner  thereof  in  constructing  the  fence 
which  formed  the  pen,  by  mistake  built  it  for 
a  short  distance  at  one  corner  over  on  the  land 
owned  by  the  railroad  company,  without  the 
knowledge  of  any  of  the  agents  or  servants  of 
said  company.  That  it  was  unintentionally  so 
located  and  built  was,  we  think,  clearly  shown 
by  the  evidence,  and  that  neither  Carter  him- 
self, nor  any  employee  of  tbe  company,  was 
aware  that  it  had  been  so  constructed  until  aft- 
er the  accident,  which  resulted  in  the  death 
of  the  plaintiff's  intestate,  when  a  survey  then 
made  disclosed  it,  is,  we  think  equally  clear. 
If  there  was  negligence  in  this  particular,  it 
was  on  the  part  of  Carter,  and  the  effort  to 
hold  the  railroad  company  responsible  for  the 
same  was — in  the  light  of  the  testimony,  un- 
der the  proper  instructions  of  the  court — found 
to  be  without  merit  by  the  jury. — a  circum- 
stance that  we  now  allude  to  only  for  the  pur- 
pose of  showing  the  character  of  the  testimony 
before  the  jury  at  the  time  the  court  gave  the 
instructions  now  being  considered.  The  plain- 
tiff in  error  insisted  that  it  was  the  duty  of  the 
railroad  company  to  provide  and  maintain  a 
safe  roadway,  and  a  safe  place  to  work  at.  as 
well  as  safe  instruments  to  work  with;  that  in 
permitting  Carter  to  use  a  defective  pen  and 
by  hauling  cattle  thereto  and  allowing  the 
same  to  be  unloaded  therein,  the  company 
failed  in  its  duty  to  its  employee  and  rendered 
itself  liable  for  the  damages  caused  thereby. 
This  is,  we  think,  an  entire  misconception  of 
the  well-established  principle  referred  to,  of  the 
duty  of  the  employer  to  the  employed,  in 
the  particulars  mentioned;  and  the  endeavor  to 
apply  the  same  to  this  case,  in  the  absence  of 
proof  that  the  roadbed  was  defective,  the  cars 
unsafe,  or  the  train  unskilfully  or  negligently 
run,  is,  though  ingeniously  presented,  abso- 
lutely untenable;  and  to  hold  these  defendants 
liable  for  Carter's  negligence,  if  negligent  he 
was,  would  be  to  ignore  all  the  authorities  and 
disregard  the  undisputed  facts  as  developed  on 
the  trial  of  this  cause  in  the  court  below.  The 
instruction  ^ven  was  carefully  drawn,  and 
left  all  questions  concerning  the  negligence  of 
defendants,  so  far  as  the  roadbed,  cars,  train, 
and  management  of  the  same  were  concerned, 
free  for  the  determination  of  the  jury,  and 
withdrew  from  it  simply  the  matter  of  the  im- 
proper or  negligent  construction  of  the  cattle- 
pen,  provided  the  jury  found  that  the  de- 
fendants did  not  construct  it.  The  instruction 
asked  for  by  the  plaintiff  below  on  this  point 
did  not  correctly  state  the  law  of  the  case,  and 
was  proiJerly  refused.  The  instruction  given 
was  under  the  facts  shown  entirely  proper, 
and  the  assignment  of  error  relating' thereto  is 
without  merit. 
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The  assign ments  of  error  next  to  be  disposed 
of  refer  to  the  instructions  given  by  the  court 
below  at  the  request  of  the  defendants,  relating 
to  the  sections  of  the  Code  of  Virginia  coii- 
ceming  the  duty  imposed  upon  railroad  com- 
panies to  erect  fences  along  certain  portions  of 
their  roadbed.  The  legislation  bearing  on  that 
question  is  found  in  chapter  52,  Code  of  Vir- 
ginia, ed.  1887,  which  is  here  quoted  in  full, 
as  follows: 

Chapter  LII. 

Tekfjraph  Offices  to  be  Established  by  Railroad 
Companies;  of  Fe7\e%ng  Railroads, 

Sec.  1257.  Railroad  Companies  to  Establish 
and  Maintain  Telegraph  Offices  at  Depots:  Du- 
ties of  Operators  and  Train  Despatchers: — 
Every  railroad  company  doing  business  in  this 
state  shall  establish  and  maintain  along  its 
line,  at  depots  or  stations  not  more  than  10 
miles  apart,  telegraphic  offices  to  be  operated 
by  competent  persons  in  the  employ  of  such 
company;  provided,  however,  that  the  board 
of  public  works  may  grant  such  company,  in 
any  special  case,  permission  to  have  its  tele- 
graphic offices  at  a  distance  from  each  other 
greater  than  10  but  not  more  than  15  miles. 
It  shall  be  the  duty  of  every  such  operator  to 
telegraph  the  arrival  and  departure  of  every 
train  so  soon  as  it  shall  leave  the  depot  or 
station,  to  the  train  despatcheror  person  regu- 
lating the  running  of  trains,  and  if  there  be  no 
such  person,  then  to  the  nearest  telegraphic 
office  in  the  direction  in  which  the  train  is* 
going.  The  person  receiving  the  telegram 
shall  forthwith  give  such  order  or  notification 
by  telecrrapb  as  ma^j  be  necessary  to  prevent 
any  collision  of  trains.  Every  railroad  com- 
pany failing  to  complv  with  this  section  shall 
be  fined  not  less  than  $50  nor  more  than  $500 
for  each  offense,  and  any  such  failure  for 
three  months  shall  be  deemed  a  separate 
offense. 

Sec.  1258.  To  Enclose  Roadbeds  with 
Fences:  Cattle  Guards: — Every  such  company 
shall  cause  to  be  erected  along  its  line  and  on 
both  sides  of  its  roadbed,  through  all  inclosed 
lands  or  lots,  lawful  fences  as  defloed  in  §  2038, 
which  may  be  made  of  timber  or  wire,  or  of 
both,  and  shall  keep  the  same  in  proper  repair, 
and  with  which  the  owners  of  adjoining  lands 
may  connect  their  fences  at  such  places  as  they 
may  deem  proper.  In  erecting  such  fences, 
the  company  shall  not  obstruct  any  private 
crossing,  but  on  each  side  thereof,  across  its 
roadbed,  shall  construct  and  keep  in  good 
order  sufficient  cattle  guards  with  which  its 
fences  shall  be  connected.  Such  cattle  guards 
may  be  dispensed  with  by  consent  of  the 
owners  of  such  private  crossings,  the  company, 
in  lieu  of  cattle  guards,  erecting  and  keeping 
in  good  order  sufficient  gates. 

Sec.  1259.  Qualification  of  Preceding  Sec 
tion : — The  preceding  section,  so  far  as  it  relates 
to  fenciner,  shall  not  apply  to  any  part  of  a 
railroad  located  within  the  corporate  limits  of 
a  city  or  town,  nor  within  an  unincorporated 
town*  for  the  distance  of  i  of  a  mile  either  way 
from  the  company's  depot,  nor  to  any  part  of 
a  railroad  at  a  place  where  there  is  a  cut  or 
embankment  with  sides  sufficiently  steep  to 
prevent  the  passage  of  stock  at  such  place;  nor 
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shall  it  apply  to  a  company  which  has  com- 
pensated the  owner  formakmgand  keeping  in 
repair  the  neceasary  fencing,  but  tbe  burden 
of  proving  such  compensation  shall  be  on  the 
company  and  no  report  of  any  commissioners 
shall  be  received  as  proof  thereof  unless  it  shall 
plainly  appear  on  the  face  of  the  report,  or  from 
other  evidence  in  connection  therewith,  that 
an  estimate  was  made  by  such  coinmissioners 
for  the  fencing,  and  the  expense  for  the  same 
entered  into  and  constituted  a  part  of  the  dam- 
ages reported  and  actually  paid. 

Sec.  1260.  When  Companies  not  Liable  for 
Injuries: — No  railroad  company  shall  be  liable 
for  any  injury  to  any  person  or  property  on 
such  part  of  its  track  as  may  be  inclosed 
according  to  the  provisions  of' this  chapter, 
unless  it  be  made  to  appear  that  the  person  or 
property  was  thereon  by  express  permission  of 
the  company,  or  through  the  negligence  of  its 
employees,  agents,  or  servants;  or  unless  the 
injury  be  wilful  or  the  result  of  gross  negli- 
gence on  the  part  of  the  company,  its  servants, 
agents,  or  employees. 

Sec.  1261.  When  Unnecessary  to  Prove 
Negligence  of  Company: — In  any  action  or 
suit  against  a  railroad  company  for  injury  to 
any  property  on  any  part  of  its  track  not 
inclosed  according  to  the  provisions  of  this 
chapter,  it  shall  not  be  necessary  for  the  claim- 
ant to  show  that  the  Injury  was  caused  by  tbe 
negligence  of  the  company,  its  employees, 
agents,  or  servants. 

Sec.  1262.  Construction  of  Cattle  Guards:— 
It  shall  be  the  duty  of  every  railroad  company, 
whose  road  paases  through  any  inclosed  lands 
in  this  state,  to  construct  and  keep  in  good 
order  cattle  guards  sufficient  to  prevent  the 
passage  of  stock  of  every  kind  over  such  land, 
at  any  point  where  a  fence  ma^  be  necessary 
or  propier,  whether  it  be  a  division  fence  be- 
tween contiguous  farms  or  between  different 
parcels  or  tracts  belonging  to  the  same  person, 
or  a  fence  along  a  public  highway.  Such 
cattle  guards  shall  be  constructed  on  request 
of  the  landowner,  in  writing,  made  to  any 
section  master  or  employee  of  the  company 
having  charge  or  supervision  of  the  road  at 
that  point.  If  the  company  refuse  or  fail,  for 
ten  days  after  such  request,  to  construct  the 
cattle  guard  at  the  place  designated,  the  owner 
having  given  ten  days'  notice  in  writing  to  such 
section  master  or  employee,  may  apply  to  the 
county  court  of  such  county  for  the  appoint- 
ment of  three  disinterested  freeholders,  whose 
duty  it  shall  be  to  go  on  the  land  and  determine 
whether  the  proposed  cattle  guard  shall  be 
constructed.  Their  decision  shall  be  in  writ- 
ing, and  shall  be  forthwith  returned  to  and 
filed  in  the  clerk's  office  of  the  county  court  of 
such  county.  If  such  decision  be  that  the 
cattle  guard  ou^ht  to  be  constructed,  the  com- 
pany shall  withm  twenty  days  thereafter  con- 
struct the  same.  Upon  its  failure  so  to  do,  it 
shall  pav  the  landowner  $5  for  every  day  of 
such  failure. 

Sec.  1263.  Their  Discontinuance: — Every 
railroad  company  after  erecting  the  fences 
mentioned  in  g  1258  may  discontinue  all  cattle 
guards  inclosed  by  such  fences  except  such  as 
are  provided  for  in  §^  1258  and  1262,  and  in 
lieu  thereof  the  owners  of  contiguous  lands 
may  connect  their  fences  with  those  of  the 
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company  at  such  place  or  places  as  they  may 
desire. 

Sec.  1264.  Spark  Arresters: — No  railroad 
company  doing  business  in  this  stale  shall  run 
on  its  road  any  locomotive  not  having  an  ap- 
proved spark  arrester.  Every  company  violat- 
ing the  provisions  of  this  section  shall  be  fined 
$10  for  each  offense,  and  each  day  of  running 
such  locomotive  shall  be  deemed  a  separate 
offense. 

The  plaintiff  in  error  insists  that  under  this 
legislation  a  railroad  company  in  Virginia,  if 
it  has  failed  to  have  its  roadbed  fenced  as  re- 
quired therein,  is  liable  to  one  of  its  employees 
for  an  injury  done  him,  consequent  upon  such 
failure  to  fence;  while  the  defendants  in  error 
contend  that  under  said  sections  a  railroad  com- 
pany is  only  liable  for  damages  done  to  stock, 
caused  by  the  failure  of  the  railroad  company 
to  fence  the  roadbed  along  its  line,  where  the 
same  runs  through  inclosed  lands  and  lots,  and 
that  the  company  is  not  under  such  circum- 
stances liable  for  injuries  done  to  employees  or 
other  such  persons,  because  of  such  failure  to 
fence. 

Plaintiff  in  error  claims  that  the  legislation 
in  question  was  enacted  with  the  object  of  pro- 
tecting passengers  und  employees  on  the  trains 
of  railroad  companies,  as  well  as  for  the  pur- 
pose of  providing  compensation  to  the  owners 
for  damages  to  their  stock  caused  by  such  rail- 
road companies,  because  of  their  failure  to  erect 
and  keep  in  repair  the  fences  required  thereby. 

In  the  first  place,  it  will  be  conceded  that 
prior  to  the  passage  of  the  legislation  quoted, 
railroad  companies  in  Virginia  were  not  re- 
quired to  fence  their  roadbeds,  and  that  at  com- 
mon law  such  companies  are  not  bound  to  pro- 
vide fences  for  the  purpose  of  keeping  stock 
off  of  their  tracks;  and  also  that,  as  at  common 
law  the  owner  of  animals  is  bound  to  restrain 
them,  railroad  companies  owe  no  duty  to  such 
owners  when  their  stock  strays  upon  the  tracks 
of  such  companies,  except  to  use  ordinary  or 
reasonable  care  to  avoid  injury  to  said  stock 
after  the  employees  of  the  companv  have  dis- 
covered, or  by  the  use  of  reasonable  diligence 
could  have  discovered,  the  same  upon  or  near 
the  tracks  of  the  company.  Whart.  Neg.  §  886; 
Oulf,  C.  db  8.  F.  R.  Co.  V.  Ellidge,  4  U.  S.  App. 
186,  49  Fed.  Rep.  866;  Cooley.  Torts.  654,  and 
cases  cited;  Shearm.  &  Redf.  Neg.  §  315;  Ward 
V.  Paducak  cfe  M.  R.  Co.  4  Fed.  Rep.  862. 

Before  this  law  was  passed,  railroad  compa- 
nies were  liable,  as  they  are  now,  to  passengers 
whom  they  had  agreed  for  hire  to  safely  trans- 
port, for  any  injury  occasioned  by  the  negli- 
gence or  want  of  ordinary  care  on  the  part  of 
the  servants  of  said  companies;  and  they  were 
then,  and  are  now,  independent  of  such  legis- 
lation, liable  to  their  employees  for  injuries  oc- 
casioned by  such  negligence,  as  to  which  such 
servant  had  not  contributed,  save  only  such 
risks  as  are  incidental  to  and  were  assumed  by 
such  empb3ree  at  the  time  of  his  employment. 
What  additional  remedy,  if  any,  is  given  by 
this  statute  to  the  passenger  or  employee  upon 
the  railroad  trains  in  Vir^nia;  on  account  of 
injuries  caused  by  the  failure  of  the  railroad 
company  to  fence  its  roadbed  ?  We  are  unable 
to  find  any.  So  far  as  the  owner  of  the  stock 
is  concerned  the  remedy  is  plain  and  adequate. 
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Had  the  legislature  intended  to  provide  an  ad- 
ditional liability  on  railroad  companies,  for  in- 
juries to  persons  brought  about  by  the  failure 
of  such  companies  to  construct  fences  at  the 
places  designated  in  said  statute,  it  would  cer- 
tainly, concerning  a  matter  of  such  universal 
importance,  have  used  apt  and  unequivocal  lan- 
guage. Indeed  we  think  it  quite  clear  from  a 
careful  study  of  the  legislation  in  question. — 
from  an  examination  of  the  original  act,  its  ti- 
tle and  the  recitals  in  the  first  section  thereof, 
in  the  nature  of  a  preamble, — that  the  legisla- 
ture did  not  intend  to  make  any  change  of  the 
common  law,  other  than  that  relating  to  the 
compensation  to  the  owners  of  the  stock  killed 
or  injured  on  the  tracks  of  railroads,  not  fenced 
as  required  by  said  statute;  and  to  hold  other- 
wise, we  must  give  to  the  words  used  a  mean- 
ing quite  different  from  that  usually  accorded 
them.  It  is  evident  that  the  railroad  company 
is  only  required  to  fence  along  its  lines  when 
the  same  passes  through  inclosed  land,  dividing 
it,  and  leaving  part  or  such  land  of  one  owner 
on  both  sides  of  the  roadbed.  In  such  cases, 
the  owner  having  already  inclosed  his  land  by 
lawful  fences  around  its  exterior  limits;  and 
finding  his  property,  by  virtue  of  the  roadbed, 
virtually  thrown  open  to  the  commons,  his 
stock  liable  to  stray  away  or  be  injured,  or  the 
stock  of  others  to  enter  upon  his  premises,  and 
do  him  damage,  the  legislature  says  to  him 
that  the  railroad  company  shall  erect  and  keep 
in  repair  lawful  fences  alonff  its  line  through 
his  land;  except  that  it  shall  not  be  required 
so  to  do  along  that  part  of  its  road  located 
within  the  corporate  limits  of  a  city  or  town, 
nor  within  an  unincorporated  town  for  the  dis- 
tance of  i  of  a  mile  either  way  from  the  com- 
pany's depot,  nor  at  a  place  where  there  is  a 
cut  or  embankment  with  sides  sufficiently  sleep 
to  prevent  the  passage  of  stock,  nor  at  any  place 
if  the  company  has  compensated  the  owner  of 
the  adjoining  inclosed  land,  through  which  the 
railroad  runs,  for  making  and  keeping  in  re- 
pair said  fencing. 

And  so  it  follows,  as  we  understand  the  said 
statute,  that  a  railroad  company  can  fully  com- 
ply with  the  law,  and  yet.  in  fact,  not  construct 
a  single  panel  of  fence  along  its  entire  line. 
Surely  this  could  not  be  if  the  legislative  in- 
tent was  to  protect  the  public,  the  passenger, 
and  employee,  as  well  as  to  guard  the  stock 
and  property  on  the  inclosed  land  through 
which  the  road  passes.  If  the  public  and  those 
on  the  trains— passengers  and  others — were 
to  have  additional  safety  provided  for  it  and 
them  by  the  enactment,  why  was  it  that  the 
fencing  was  not  required  along  the  entire  line; 
why  was  1  mile  of  the  line  to  be  fenced,  pro- 
vided the  owner  of  the  land  through  which  it 
passed  did  not  contract  to  dispense  with  it,  and 
the  next  10  miles  permitted  to  be  without  a 
fence,  for  the  reason  that  the  land  through 
which  such  part  of  the  line  passed  was  not  en- 
closed? The  inference  is  quite  irresistible  that 
the  legislative  mind  was  not  considering  the 
general  public,  and  that  it  did  not  contemplate 
greater  safety  for  passengers  and  employees. 
If  the  legislative  intent  was  to  change  the  com- 
mon law  in  the  manner  .referred  to.  as  claimed 
by  the  plaintiff  in  error,  the  language  employed 
was  extremely  unfortunate,  and  the  actual  re- 
sult attained  the  most  lamentable  failure  thai 
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has  come  to  our  attention,  in  the  history  of 
legislative  effort  The  decisions  of  other  courts 
have  been  cited  by  counsel  for  plaintiff  in  er- 
ror, which  are  seemingly  in  conflict  with  the 
conclusion  we  have  reached,  but,  in  fact,  they 
are  not,  as  a  close  examination  of  the  same  will 
demonstrate.  Dickson  v.  Omaha  db  8t.  L.  R, 
Co.  124  Mo.  140.  25  L.  R.  A.  820;  Donnegan  v. 
Erhardt,  119  N.  Y.  468,  7  L.  R.  A.  527;  Briggs 
V.  Si,  Louis  dk  S.  F.  R.  Co.  Ill  Mo.  17». 

The  Missouri  and  New  York  statutes  are 
radically  different  from  the  Virginia  law  now 
under  consideration,  and  the  courts  of  last  re- 
sort in  those  states  have  held  that  it  is  the  ab- 
solute and  unqualified  duty  of  railroad  compa- 
nies under  said  acts  to  fence  the  entire  line  of 
their  roads.  The  other  cases  cited  by  the  plain- 
tiff in  error  refer  to  local  statutes  containing 
provisions  not  found  in  the  sections  of  the  Vir- 
ginia Code  that  we  have  just  passed  upon,  and 
consequently  they  can  have  but  little  weight, 
as  authority,  in  disposing  of  questions  raised 
by  this  writ  of  error. 

We  conclude  that  thejinstruction  complained 
of— so  far  as  the  interests  of  the  plaintiff's  in- 
testate were  concerned,  as  an  employee  of  the 
defendants  in  error, — correctly  interpreted  to 
the  jury  the  legislation  to  which  it  referred, 
and  that  the  court  below  did  not  err  in  giving 
it.  The  rights  of  the  deceased  employee  were 
duly  guarded,  and  all  matters  pertaining  to  the 
negligence  of  the  defendants,  on  all  other 
grounds  than  the  failure  to  fence  were  still  left 
for  the  consideration  and  determination  of  the 
jury.    The  irrelevant  matter  in  said  instruc- 


tion contained  was  in  part  eliminated  by  the 
instruction  afterwards  given,  as  No.  4,  in  giv- 
ing which,  it  follows  as  a  matter  of  course  from 
what  we  have  said,  that  the  court  below  did 
not  err. 

Deciding  the  questions  raised  by  the  assign- 
ments of  error  so  far  considered,  as  we  have, 
it  becomes  unnecessary,  and,  as  the  case  is  not 
to  go  back  to  the  court  below  for  a  retrial,  also 
improper,  for  us  to  dispose  of  the  other  points 
discussed  by  counsel  referring  to  the  question 
of  boundary,  inclosure,  and  contributory  neg- 
ligence. It  is  unnecessary  for  us  to  pass  upon 
the  law  relating  to  the  risks  assumed  by  the 
plaintiff  in  error's  intestate,  when  he  accepted 
employment  of  the  defendants  below,  for  the 
reason  that  the  case  made  by  the  declaration 
as  well  as  the  points  suggested  by  the  assign- 
ments in  error,  are  not  such  as  justify  us  in  do- 
ing so,  although  counsel  deemed  it  proper  to 
argue  them.  We  must  confine  ourselves  to  the 
case  as  made  by  the  pleadings,  and  disclosed 
by  the  record. 

In  any  view  of  the  case  justified  by  the  evi- 
dence, all  of  which  we  have  carefully  consid- 
ered, in  connection  with  the  instructions  given 
and  refused,  and  with  reference  to  the  plead- 
ings, we  fail  to  see  that  the  plaintiff  below  has 
been  prejudiced  in  any  manner  by  the  judg- 
ment complained  of.  In  our  opinion,  a  per- 
emptory instruction  by  the  court,  directing  a 
verdict  for  the  defendants  below,  would  at 
least  not  have  been  improper.  We  find  no  er- 
ror, and  the  judgment  is  affirmed. 
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1.  A  bridge  bnilt  on  a  county  road  un. 

dera  contract  with  the  county  Is  not  subject  to 


mechanics'  Hens,  althouerb  they  are  filed  before 
the  bridere  is  accepted. 

2*  A  county  which  iiays  claims  of  la- 
borers and  materialmen  for  which  invalid 
mechanics^  liens  have  been  filed  on  a  county 
bridsre,  and  taicee  an  assignment  thereof,  acquires 
no  riff  bts  thereby,  and  cannot  set  up  such  claims 
or  the  payment  thereof  aerainstan  assignee  of  the 
contractor  who  built  the  bridge. 


'SoTE.— Mechanics'  liens  on  public  property. 

The  rule  which  has  been  almost  universally  ac- 
cepted is  that  there  can  be  no  mechanic's  lien  upon 
property  belonging  to  the  public  unless  the  stat- 
ute expressly  permits  it.  Elansas  has  adopted  a  dif- 
ferent rule.  And  there  are  some  exceptional  rul  ings 
in  other  states  which  to  some  degree  tend  to  sanc- 
tion such  a  lien.  The  reason  which  is  most  often 
Kivea  for  the  adoption  of  the  rule  Is  that  it  would 
lie  against  public  policy  to  permit  property  wMch 
is  needed  by  the  public  to  carry  on  its  transactions 
to  be  sold  to  satisfy  liens,  when  the  money  to  satisfy 
tbe  claim  could  be  procured  by  the  usual  method 
tdopted  to  meet  the  expenses  of  the  government. 

The  mechanic's  lien  does  not  apply  to  labor  or 
materials  furnished  for  the  state  or  general  or  lo- 
cal public.  The  Illinois  Industrial  University  Is  a 
state  institution,  and  not  subject  to  the  mecnanic's 
lien.  Thomas  v.  Illinois  Industrial'.Universlty,  71 
III.  810, 

A  Ueo  cannot  be  ^acquired  on  a  public  building 
^  L.  R.  A. 


built  by  a  county  to  be  used  as  a  place  for  records. 
Bates  V.  Santa  Barbara  County,  90  Cal.  543. 

There  can  be  no  lien  against  a  county  bridge. 
Loring  v.  Small,  60  Iowa,  271,  8S  Am.  Rep.  138. 

A  mechanic's  lien  cannot  be  enforced  against  a 
county.    Breneman  v.  Harvey,  70  Iowa,  479. 

A  mechanic's  lien  cannot  be  established  against 
a  building  owned  by  a  county  and  used  for  county 
purposes.  Lewis  v.  Chickasaw  County,  60  Iowa, 
284. 

There  can  be  no  lien  on  a  county  building.  Se- 
crlst  V.  Delaware  County  Comrs.  100  Ind.  60. 

In  Lowe  v.  Howard  County  Comrs.  94  Ind.  553,  it 
is  stated  by  the  court  in  argument,  for  the  purpose 
of  reaching  the  conclusion  that  a  public  square 
cannot  be  sold  to  pay  an  assessment  for  street  im- 
provements, that  laws  creating  liens  in  favor  of 
mechanics  do  not  operate  on  the  public  property 
of  municipal  corporations. 

In  St.  Louis  V.  O'Neil  Lumber  Co.  114  Mo.  74,  the 
court,  for  the  purpose  of  determining  the  proper 
distribution  of  the  contract  price  of  the  building 
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3.    Atelegri*&nft*omaeontractordirect^ 
in^  soffieieiit  money  to  be  held  to  pay 

labor  and  the  balance  to  be  seat  him  does  not 
estop  bim  from  claiminir  payment  of  tbe  full 
amount  of  the  contract  price  or  constitute  au- 
thority for  the  payment  of  laborers  fr(|m  such 
funds. 

(July  18,  IfiW.) 

APPEAL  by  plaintiff  from  a  judfrment  of 
the  Circuit  Court  for  Malheur  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover the  unpaid  portion  of  the  contract  price 
of  a  bridge  which  plaintiff's  assignee  bad 
erected  for  defendant.     Reversed. 

Statement  by  Moore,  J. : 

Tbis  is  an  action  to  recover  an  alleged  bal- 
ance claimed  to  be  due  on  a  chose  in  action 
assigned  to  plaintiff.  The  facts  are  that  on 
July  6,  1894,  the  defendant  entered  into  a  con- 
tract with  the  Bullen  Bridge  Company,  a  cor- 
poration, by  the  terms  of  which  the  latter,  in 
consideration  of  the  payment  of  $2,000  and 
the  agreement  to  pay  $2,000  at  the  next  term 
of  the  county  court  after  the  completion  and 
acceptance  thereof,  constructed  a  bridge  for 
the  defendant  over  the  Malheur  river  near  the 
town  of  Yale;  that  on  December  5tb  of  said 
year  the  company  assigned  its  claim  for  tbe 
$2,000  deferred  payment  to  tbe  plaintiff,  and 
requested  the  defendant  to  pay  tbe  same  to 
its  assignee  when  it  became  due;  that  on  Feb- 
ruary 2, 1895,  and  before  tbe  bridge  bad  been 
accepted,  tbe  materialmen  and  laborers  who 
had    furnished  material    for  and  performed 


labor  in  its  construction  claimed  liens  thereon, 
and  filed  notices  of  their  respective  claims  ia 
the  office  of  tbe  clerk  of  said  county,  amount- 
ing in  tbe  aggregate  to  $1,469.76:  that  on 
March  7tb,  tbe  bridge  having  been  accepted, 
tbe  defendant  paid  to  said  laborers  and  ma- 
terialmen tbe  amount  of  their  respective 
claims,  took  an  assignment  of  tbeir  alleged 
liens,  and  on  May  8  paid  to  tbe  plaintiff 
$580.24  as  tbe  balance  due  under  the  contract. 
Whereupon  tbis  action  was  brought  to  recover 
tbe  amount  so  paid  to  tbe  laborers  and  ma- 
terialmen. The  defendant,  after  denying  the 
material  allegations  of  tbe  complaint,  alleges, 
in  sul)stance,  that,  having  an  equitable  interest 
in  tbe  bridge  by  reason  of  tbe  payment  of 
$2,000,  it  was  compelled  to  and  did  pay  the 
said  claims  for  material  and  labor  to  prevent 
tbe  threatened  foreclosure  of  the  liens  po 
claimed  therefor,  and  tbe  sale  of  its  interest 
in  tbe  bridge.  It  is  also  alleged  that  on  Janu- 
ary 24,  1895.  tbe  plaintiff,  being  cognizant  that 
the  laborers  and  materialmen  bad  not  been 
paid,  and  as  tbe  agent  and  claiming  to  be  the 
assignee  of  the  Bullen  Bridge  Company  re- 
quested the  defendant  to  bold  a  sufficient 
amount  of  tbe  balance  due  under  the  contract 
for  the  payment  of  and  to  satisfy  said  claims, 
until  tbe  Bullen  Bridge  Company  should  pay 
the  same:  that  neither  tbe  Bullen  Bridge  Com- 
pany nor  the  plaintiff  has  ever  paid  any  part 
of  the  amount  so  due  tbe  Hen  claimants,  and 
after  waiting  a  reasonable  time  therefor,  tbe 
defendant  was  compelled  to  and  did  settle  and 
discharge  said  liens,  and  paid  to  tbe  plaintiff, 
prior  to  the  commencement  of  this  action,  tbe 


amonK  claimants,  says  that  there  Is  no  ri^rht  to  a 
mechanic's  lien  against  any  property  belonging  to 
a  city. 

In  Ray  County  Sav.  Bank  v.  Cramer,  54  Mo.  App. 
587,  the  court.  In  discussing  the  question  of  the 
right  to  a  lien  on  a  religious  college,  says  under 
our  statute  a  mechanic's  lien  cannot  be  acquired 
for  work  done  or  materials  furnished  toward  tbe 
erection  of  the  state  capltol,  or  sute  university,  or 
state  normal  school,  or  a  public  school  bouse  or 
county  house,  or  Jail,  or  other  public  buildings 
erected  in  accordance  with  public  law. 

A  mechanic's  lien  cannot  t)e  en  forced  against  the 
property  of  a  municipality  held  for  public  use  in 
the  absence  of  express  statutory  provision  permit- 
ting it.  Leonard  v.  Brooklyn,  71  N.  Y.  498,  27  Am. 
Rep.  80.  Affirming  Leonard  v.  Reynolds,  7  Hun,  78. 

In  8choles  v.  Hughes,  77  Tex.  488,  the  lien  was 
against  the  brick  city- hall  building  to  be  erected 
In  the  city  of  Hillsboro,  and  the  question  was 
whether  the  description  of  tbe  property  was  suffi- 
cient, and  the  court  disposes  of  that  question  with- 
out considering  the  question  bow  far  such  prop- 
erty is  subject  to  a  lien. 

The  public  buildings  of  a  county  are  wholly  ex- 
empt from  the  operation  of  tbe  mechanic's  lien 
law.  Hairs  Safe  &  Lock  Co.  v.  Scites,  38  W.  Va. 
691. 

A  contractor  to  erect  a  building  for  a  municipal 
corporation  cannot  have  a  lien  thereon  for  his 
work.    Platteville  v.  Bell,  66  Wis.  888. 

The  grant  of  liens  against  all  buildings  will  not 
be  held  to  include  public  buildings  and  grounds 
unless  they  are  by  tbe  express  terms  of  the  statute 
included  within  its  provisions.  Atascosa  County 
V.  Angus,  83  Tex.  208:  Dallas  v.  Loonie,  83  Tex.  291. 

In  Clark  v.  Haggerty,  5  Ohio  C.  C.  286,  it  is  said 
that  it  is  a  well-settled  rule  that  under  tbe  provl- 
sJons  of  themeobanic's  lien  statutes  no  lien  or  right 
85L.aA. 


provided  for  in  general  language  will  be  held  to 
give  any  such  remedy  against  tbe  public  unless  it 
is  so  expressly  provided  therein. 

In  Roe  V.  Scan  Ian.  98  Ky.  24,  it  is  stated  that  it  is 
universally  adjudged  that  courts  of  equity  will  not 
exercise  the  power  to  sell  any  property,  state, 
county,  or  municipal,  when  devoted  to  public  use» 
and  indispensable  to  the  public  administration  of 
governmental  affairs. 

The  mechanic's  lien  statutes  are  not  applicable 
to  the  waterworks  plant  of  a  municipal  corpora- 
tion.   Wilkinson  v.  Hoffman,  61  Wis.  637. 

In  Michigan  there  is  an  express  statutory  pro- 
vision for  the  protection  of  laborers  and  material- 
men which  proceeds  upon  the  theory  that  no  lien 
can  be  acquired  against  the  building.  Eaton  v. 
Monroe,  68  Mich.  625. 

And  in  Bell  v.  New  York,  105  N.  Y.  139.  the  court 
considering  a  statutory  provision  for  a  lien  to  at- 
tach upon  money  to  become  due  under  a  contract 
says  that  before  its  passage  no  law  existed  by  which 
any  lien  could  attach  upon  public  buildings  or  upon 
tbe  money  due  from  the  city  to  the  contractor  who 
did  the  work  thereon. 

A  monument  erected  upon  and  as  an  adornment 
of  one  of  the  public  parks  of  a  municipal  corpora- 
tion, and  which  is  affixed  to  the  freehold,  is  the 
property  of  the  municipality  and  cannot  be  made 
tbe  subject  of  a  mechanic's  lien,  though  built  by 
private  contribution.  Griffith  v.  Happersberger, 
86  Cal.  606. 

A  mechanic's  lien  cannot  be  enforced  against 
public  school  property.  The  ruling  is  put  upon 
tbe  ground  that  the  board  of  education  with 
whom  the  contract  to  erect  the  building  was  made 
were  not  tbe  owners  of  the  property.  And  that 
they  were  not  acting  as  agents  for  the  owner. 
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balance  due  under  the  cod  tract;  and  that  by 
reason  of  the  premises  and  of  the  facts  bere- 
iD before  stated,  the  plaintiff  is  estopped  from 
claiming  any  money  as  due  under  the  con- 
tract, and  from  maintaining  this  action.  A 
motion  and  demurrer  filed  by  plaintiff  having 
been  overruled  and  denied,  it  filed  a  reply  de- 
Dying  that  said  bridge  was  subject  to  any 
mechanics' lien,  and  putting  in  issue  the  other 
allegations  of  new  matter  contained  in  the 
answer;  and  upon  the  issue  thus  joined  a  trial 
was  had,  resulting  in  a  verdict  and  judgment 
for  the  defendant,  from  which  judgment  the 
plaintiff  appeals. 

Metsra.  George  H.  Stewart  and  Kinfc 
96  Saxtoii^  for  appellant: 

This  bridge  was  public  property;  it  was 
erected  upon  a  public  right  of  way  belonging 
to  the  public:  the  county,  prior  to  the  time  of 
filing  these  liens,  had  paid  $2,000  upon  the 
contract  price,  and  thereby  became  interested 
to  that  extent  in  the  bridge  itself;  and  by  rea- 
son of  which  facts  it  was  at  the  time  the  liens 
were  filed  to  all  intents  and  purposes  public 
property. 

The  statute  of  Oregon  covering  the  subject  of 
liens  of  mechanics,  laborers,  and  others  being 
Hill's  Annotated  Laws,  chap.  65,  nowhere  pro- 
vides for  a  lien  upon  public  property. 

If  judgment  in  other  actions  cannot  be  en- 
forced by  the  sale  of  public  property  for  the 
reason  that  public  exigencies  require  that  such 
property  should  be  exempt  from  seizure  and 
sale,  certainly  a  judgment  obtained  under  the 
lien  law,  which  is  the  mere  foreclosure  of  the 


notice  which  bad  been  previously  served  and 
filed  for  work  for  the  benefit  of  the  city,  should 
stand  in  no  better  position. 

Leonard  v.  Brooklyn,  71  N.  Y.  498,  27  Am. 
Rep.  80;  Portland  Lvmbering  <fe  Mfg.  Co.  v. 
tkhool  Dist.  No.  /,  18  Or.  288;  Mayrhofer  v.  San 
Diego  Bd.  of  Edu.  89  Cal.  110:  Bates  v.  S^inta 
Barbara  County,  90  C&l  543;  Phillips,  Mechan- 
ics* Liens,  §  179;  2  Jones,  Liens,^;  1375;  Mis^uH 
V.  Tiedermann,  10  Fed.  Rep.  20;  Fatout  v. 
Indianapolis  ISchool  Comrs.  102  Ind.  228;  2 
Dill.  Mun.  Corp.  §  577. 

A  proceeding  to  subject  property  to  a  me- 
chanics' lien  is  a  special  and  extraordinary- 
remedy  or  privilege,  and  one  aliempticg  to 
avail  himself  of  the  advantages  of  this  remedy 
or  privilege  must  fullv  comply  with  the  pro- 
visions of  the  law  conferring  it. 

NicolaiBros.  Go,  v.  Van  Fridagh,  28  Or.  149;. 
Rankin  v.  Malarkey,  Id.  597. 

The  statute  makes  the  ri^ht  to  assert  and 
perfect  a  mechanics'  lien  a  personal  right,  and 
it  cannot  be  done  by  one  person  for  another. 

Brown  v.  Harper^  4  Or.  89. 

The  county  had  no  authority  to  contract  for 
or  purchase  these  liens. 

Modoc  County  v.  Spencer,  103  Cal.  498. 

The  county  could  not  interpose  or  urge  ns  a 
defense  to  the  plaintiff's  claim  any  right  or  in- 
terest acquired  subsequent  to  such  assign- 
ment. 

Rayburn  v.  Hurd,  20  Or.  229;  Wait  v. 
Wheeler  &  W,  Mfg,  Co.  28  Or.  297.. 

The  law  provided  a  special  fund  out  of  which 
the  bridge  should  be  paid,  and  the  order  and 
assignment  of  the  contract  under  which  the 


Thomas  v.  UrtNma  School  Disc.  Bd.  of  Edu.  71  III. 

The  ffeneral  words  of  a  lien  statute  will  not  be 
coDstnied  to  Include  public  property,  but  in  case 
Buch  property  Is  to  be  made  subject  to  the  law  it 
must  be  expressly  mentioned.  Therefore  in  the 
abaenoe  of  special  provisions  a  public  schoolhouse 
vlU  not  be  liable  to  a  Hen.  Mayrhof  er  v.  San  Dle^o 
Bd.  of  Edu.  80  Cal.  110. 

A  surety  on  the  bond  of  a  contract  for  a  public 
schoolhouse  la  not  liable  for  the  amount  which  the 
public  Is  compelled  to  pay  because  of  liens  filed  on 
the  building,  since  there  can  be  no  such  thing  as  a 
lieu  on  a  public  school  building.  Missouri  v.  Tied- 
ermana.  3  McCrary,  990, 10  Fed.  Rep.  20. 

lo  Brinckerhoff  v.  Board  of  Education,  87  How. 
Pr.  499,  6  Abb.  Pr.  N.  8.  428.  it  is  held  that  a  school- 
boofle  is  not  subject  to  mechanics'  liens,  and  the 
court  therem  refused  to  follow  the  intimation  that 
a  lien  might  be  acquired  upon  such  property 
which  appeared  in  MoMahon  v.  Tenth  Ward  School 
OfBoers,  ]£  Abb.  Pr.  120.  saying  that  the  question 
was  not  necessary  to  a  decision  of  the  former  case, 
and  that  It  Is  therefore  not  to  be  regarded  as  an 
authority.  And  the  rule  announced  in  the  Brinck- 
erhoff Oase  was  recognized  as  authoritative  in  Bell 
V.  Vanderbilt,  12  Daly.  467,  67  How.  Pr.  882. 

A  mechanic's  Hen  is  not  enforceable  against  a 
house  and  lot  held  by  a  town  for  the  uses  of  a  put>- 
lic  school,  unless  the  statute  expressly  allows  it. 
Horey  v.  East  Providence,  17  R.  I.  80,  0  L.  B.  A.  156. 

The  Pennsylvania  Reform  School  Is  a  public  in- 
stitution, and  its  buildings  are  not  subject  to  a  me- 
chanic's lien.  Patterson  v.  Pennsylvania  Reform 
School,  92  Pa.  229.  Tn  that  case  it  appeared  that 
the  school  was  under  the  control  of  a  corporation 
subject  to  the  visitation  of  the  leirislature,  but  the 
court  held  that  fact  made  no  difference. 

But  if  the  corporation  Is  in.f act  private  the  mere 
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fact  that  it  contains  a  normal  school  and  receives 
aid  from  the  state  will  not  render  It  a  public  insti- 
tution exempt  from  lien.  McLeod  v.  Central  Nor- 
mal School  Asso.  152  Pa.  575. 

There  can  be  no  lien  on  school  property.  District 
No.  8  Bd.  of  Edu.  v.  Neldenberger,  78  111.  58;  Char- 
nock  V.  Colfax,  61  Iowa,  70,  88  Am.  Rep.  116;  Jordan 
V.  Taylor's  Falls  Bd.  of  Edu.  89  Minn.  298;  Aber- 
crombie  v.  Ely.  00  Mo.  28;  Hastings  v.  Woods,  2  Mo. 
App.  148;  Poillon  v.  New  York,  47  N.  Y,  666;  Port- 
land Lumbering  &  Mfg.  Co.  v.  School  Dist.  No.  U 
13  Or. 283;  Williams  v.  Controllers,  18  Pa.  276;  Salt 
Lake  City  Bd.  of  Edu.  v.  Salt  Lake  Pressed  Brick 
Co.  (Uuh)44  Pac.  709;  Jeffries  v.  Myers,  9  Ind.  App. 
668;  Nunnally  v.  Dorand  (Ala.)  18  So.  6. 

In  Shattell  v.  Woodward,  17  Ind.  225,  it  was  held 
that  the  statute  appeared  to  be  broad  enough  to 
Include  schoolhouses,  and  that  In  the  opinion  of 
the  court  it  prima  facie  did  so,  and  that  if  any  facts 
existed  that  should  prevent  the  operation  of  the 
statute  in  a  given  case  they  must  be  shown.  But 
that  case  was  overruled  In  Fatout  v.  Indianapolis 
School  Comrs.  102  Ind.  228. 

Court-houses. 

In  Epeneter  v.  Montgomery  County  (Iowa)  67  N. 
W.  93,  it  seems  to  be  assumed  that  there  is  no  right 
to  a  lien  on  a  court-house. 

Unless  the  statute  expressly  so  provides  no  lien 
can  be  acquired  against  a  public  square  and  court- 
house of  u  county.  Parke  County  Comrs.  v.  O'Con- 
ner.  86  Ind.  531.  44  Am.  Rep.  888. 

There  can  be  no  lien  against  a  court-house  unless 
It  Is  expressly  authorized  by  statute.  Atascosa 
County  v.  Angus,  88 Tex.  202;  Bouton  v.  McDonough 
County  Supers.  84  III.  884;  Whiting  v.  Story  Countj-, 
54 Iowa. 81. 87  Am.  Rep.  189;  Panola  County  Supera. 
v.  Gilien,  50  Mlas.  198;  Ripley  v.  Gage  County  Comrs. 
8  Neb.  897. 
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payment  was' to  be  made  were  an  equitable  as- 
signment pro  tanto  of  tbe  fund. 

McDaniel  v.  Maxwell,  21  Or.  202. 

This  telegram  did  not  authorize  the  county 
to  pay^  these  liens. 

Neither  does  it  present  a  state  of  facts  which 
in  law  would  estop  the  plaintiff  from  collect- 
ing the  amount  due  on  the  contract  or  under 
the  assignment. 

Bigelow.  Estoppel,  562;  BoggB  v.  Mereed 
Min.  Co.  14  Cal.  868;  Lux  v.  Haggin,  69  Gal. 
255. 

Messrs.  G.  W.  Parrish  and  R.  G. 
Wheeler  for  respondent. 

Moore»  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  counsel  contends  that  the 
bridge  was  the  property  of  Malheur  county, 
and  as  such  was  not  subject  to  mechanics' 
liens,  and  that  the  court  erred  in  admitting  the 
claims  therefor  in  evidence. 

1.  If  it  be  conceded  that  the  county,  at  the 
time  the  notices  of  lien  were  filed,  was  the 
owner  of  the  bridge,  no  lien  could  possibly 
attach  thereto,  for  the  mode  of  enforcing  this 
statutory  remedy  is  by  sale  upon  execution 
(g  3677  Uiirs  Anno.  Laws);  and  the  statute  ex- 
pressly provides  that  all  county  property  shall 
be  exempt  from  such  judicial  process  (subd. 
6.  g  282,  Id.)  The  duty  of  maintaining  high- 
ways devolves  upon  the  state  in  its  sovereign 
capacity,  but  is  delegated  in  part  to  the  sev- 
eral counties  therein,  which  are  authorized  by 
law.  as  trustees  for  the  public,  to  levy  and 
collect  taxes  to  be  expended  in  the  perform- 
ance of  the  duty  thrust  upon  them.  A  public 
bridge  is  a  part  of  the  highway,  and,  whether 


constructed  by  the  state  or  any  of  its  public 
corporations,  is  held  in  trust  for  a  public  use; 
and  the  statute,  emphasizing  a  rule  of  public 
policy,  wisely  prohibits  the  sale  of  such  prop- 
erty upon  execution.  The  reason  assigned  for 
tbe  existence  of  this  rule,  in  the  absence  of  a 
statute  upon  the  subject,  is  that,  if  tbe  prop- 
erty held  by  a  municipal  corporation  in  trust 
for  the  public  were  subject  to  sale  upon  ex- 
ecution, the  title  thereto  miffht  become  vested 
in  a  private  person, therebv  depriving  the  pub- 
lic of  its  right  to  the  use  of  such  property,  and 
public  policy  forbids  that  the  public  shall  be 
deprived  even  temporarily  of  such  use.  Jjeon- 
ard  V.  Brooklyn,  71  N.  Y.  498,  27  Am.  Rep. 
80;  Portland  Lumbering  <fe  Mfg,  Co,  v.  8ehoU 
Dist  No,  i,  18  Or.  283.  The  rule  is  well  set- 
tled that  property  which  is  exempt  from  sale 
under  execution  upon  grounds  of  public  pol- 
icy is  not  within  the  operation  of  or  subject  to 
the  mechanics'  lien  law  unless  the  statute  con- 
ferring this  special  remedy  so  expressly  de- 
clares. Williams  v.  Controllers,  18  Pa.  275; 
National  Foundry  <fe  P.  Works  v.  Oconto 
Water  Co.  52  Fed.  Rep.  48;  Whiting  v.  Story 
County,  54  Iowa,  81, 87  Am.  Rep.  189;  Rijiey  v. 
Qage  County  Comrs.  3  Neb.  897.  Judge  Dill- 
on in  his  work  on  Municipal  Corporations  (8d 
ed.  §  577),  in  stating  this  rule,  says:  "  Prop- 
erty owned  by  a  municipal  corporation  and 
used  for  public  purposes  cannot  be  sold  by 
virtue  of  an  execution  issued  on  a  judgment 
rendered  against  the  corporation.  As  one  of 
the  results  of  this  general  rule,  there  can  be 
no  mechanic's  lien  against  such  property. 
Thus,  county  bridges,  schoolhouses,  court- 
houses, and  other  public  buildings,  which  can- 
not be  sold  under  an  execution,  cannot  be  sold 


Qovemment  UxfuL 

Public  land  of  the  United  States  In  poseesslon  of 
a  settler  who  has  erected  buildings  on  It  Is  subject 
to  the  ordinary  rules  in  reference  to  mechanics* 
Hens,  and  such  liens  may  be  enforced  afirainst  the 
•claim  of  tbe  settler  in  case  the  proper  statutory 
steps  are  taken  to  do  so.  Tumey  v.  sietunders,  5  111. 
527. 

One  who  has  placed  machinery  on  land  of  the 
(Jnited  States  which  has  been  entered  as  a  home- 
stead claim  cannot  claim  a  lien  on  tbe  land  but  may 
retain  a  lien  on  the  machinery  if  Its  removal  will 
not  materially  Impair  the  value  of  the  realty. 
Paige  v.  Peters,  7U  Wis.  178. 

Bcwis  of  rule. 

In  Burt  V.  Washington,  8  CaL  240,  where  a  lien  on 
abridge  was  denied, the  ruling  was  placed  upon 
the  flrround  that  tbe  statute  did  not  provide  for 
such  a  lien. 

A  county  bridge  is  not  a  building  witbln  the 
meaning  of  tbe  Indiana  lien  statute,  and  public 
policy  forbids  either  tbe  acquisition  or  enforce- 
ment of  any  such  lien  upon  or  against  a  county 
bridge.  Pike  County  Comrs.  v.  Norrington,  82  lad. 
190. 

Builders*  liens  cannot  attach  to  public  buildings 
unless  permitted  by  statute.  Tbe  court  said  'Mt  is 
by  implication  excepted  from  lien  statutes  as  much 
as  from  general  tax  laws  and  for  the  same  reasons." 
Knapp  V.  Swaney,  66  Mich.  845,  66  Am.  Rep.  897. 

In  People,  Hudson,  v.  Butler,  2  Neb.  5,  it  is  stated 
by  the  court  that  a  lien  cannot  be  acquired  against 
public  buildings  because  tbe  state  cannot  be  sued. 

In  Frank  v.  Hudson  County  Chosen  Freeholders, 
30  N.  J.  L.  347,  although  the  court  refuses  to  decide 
tbe  question,  saying  that  the  decision  is  not  neoes- 
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sary  to  a  disposition  of  tbe  case;  it  says  to  permit 
a  sale  of  the  property  of  the  muuicipal  corporation 
which  is  necessary  to  carry  on  the  daily  operations 
of  the  municipal  affairs,  would  work  danger  and 
vexation  very  strikingly. 

There  can  be  no  recovery  against  a  county  upon 
a  mechanic's  lien  filed  for  materials  furnished  for 
the  erection  of  a  put)llc  building.  This  ruling  is 
placed  upon  the  presumption  that  the  legislature 
did  not  intend  to  deprive  the  county  of  buildings 
necessary  for  the  public  benefit  and  accommoda- 
tion, and  upon  the  fact  that  the  statute  did  not 
permit  execution  against  a  county.  Wilson  v. 
Huntingdon  County  Comrs.  7  Watts  &  8. 107. 

Exceptional  cases. 

In  Loonie  v.  Burt,  80  Tex.  682,  where  the  lien  on  a 
court-house  was  foreclosed  and  the  county  did  not 
appeal,  the  court  held  that  the  contractor  could 
not  upon  his  appeal  raise  the  question  of  the  cor- 
rectness of  the  foreclosure  against  the  county. 

Tbe  Illinois  Normal  University  was  held  subject 
to  a  mechanic's  lien  on  the  ground  that  it  was  un- 
der the  control  of  a  corporation  and  not  of  the 
state,  that  it  was:  largely  built  by  private  funds, 
and  that  the  state  was  under  no  obligations  to 
maintain  it,  and  that  there  was  no  other  way  to 
collect  the  debt.  Illinois  Bd.  of  Bdu.  v.  Gieene- 
baum,  80  111.  610. 

In  Wylly  Academy  v.  Sanford,  17  Fla.  16S,  the 
right  to  a  lien  against  property  which  had  been 
conveyed  to  trustees  for  the  purpose  of  establish- 
ing  a  high  school  and  town  hall  was  reoognixed. 
but  the  question  is  not  discussed  from  tbe  stand- 
point of  public  property,  but  the  trustees  had 
been  incorporated  under  the  laws  of  the  state,  and 
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on  foreclosure  of  a  mechanic's  lien.  It  is  only 
such  property  as  can  be  sold  under  judicial 
process  that  is  subject  to  such  liens."  In  Pike 
Gounty  Comrs.  v.  Norringtony  82  Ind.  190,  it  is 
held  that  public  policy  forbids  either  the  acquisi- 
tion or  enforcement  of  a  mechanic's  lien  against 
a  public  bridge.  So,  too,  in  Loring  v.  Small, 
50  Iowa,  271,  32  Am.  Kep.  136.  which  was  a 
snit  to  enforce  a  mechanic's  lien  against  a 
bridge  constructed  for  a  county.  Day.  J.,  in 
rendering  the  decision  of  the  court,  says: 
"We  feel  no  hesitancy  in  holding  that  the 
property  in  question  in  this  case  cannot  be 
made  subject  to  a  mechanic's  lien,  in  view  of 
the  statute  which  exempts  it  from  execution. " 
The  statute  enumerates  bridges  in  the  class  of 
property  which  is  subject  to  mechanics'  liens 
(HOrs  Anno.  Laws,  §  8669);  but,  since  a  bridge 
may  be  constructed  by  a  private  person  for 
btB  own  use,  the  mere  adoption  of  the  word 
in  the  statutory  classification  does  not  neces- 
sarily mean  a  public  bridge,  and  public  policy 
demanding  that  a  bridge  ouilt  by  a  county  on 
a  public  highway  should  be  open  to  the  pub- 
lic, which  might  be  denied  the  use  thereof  if 
it  could  be  sold  under  execution,  compels  us 
to  hold  that,  without  the  use  of  the  qualify- 
ing word  "public,"  no  lien  can  attach  to  or 
be  enforced  against  a  bridge  of  that  character. 
The  bridge  not  having  been  accepted  by  the 
county  at  the  time  the  lien  claims  were  filed, 
the  question  is  presented  whether  the  de- 
fendant had  such  an  interest  in  the  property 
sought  to  be  charged  therewith  as  would  pre- 
clude the  claimants  from  obtaining  the  bene- 
fits to  be  derived  from  the  mechanic's  lien 
law.  The  lien  provided  by  the  statute  at- 
taches to  the  building  or  other  improvement 
in  consequence  of  the  labor  bestowed  upon  it 


or  the  material  that  has  entered  into  and  be- 
come a  part  of  the  structure,  which  being  per- 
manently attached  to  and  becoming  a  part 
of  the  soil  upon  which  it  rests,  the  lien,  by 
relation,  attaches  to  the  land  also;  and  if  the 
person  who  caused  the  erection  of  the  struc- 
ture does  not  own  the  land,  the  lien  binds 
whatever  interest  he  has  therein.  Hill's 
Anno.  Laws.  §§  8669,  3671.  The  county 
court  of  Malheur  county  had  authority  to 
provide  for  the  erection  of  a  public  bridge 
upon  any  highway  established  by  public  au- 
thority (Id.  g  896,  subd.  4),  and  could  apply 
any  money  in  the  county  treasury  not  other- 
wise appropriated  towards  defraying  the  ex- 
pense of  a  bridge  on  any  county  roiui  within 
its  borders  (Id.  §  4140).  These  sections  of  the 
statute  impliedly  prohibit  a  county  from  con- 
structing a  bridge  not  on  a  counly  road  or  ex- 
pending county  money  in  payment  thereof; 
and,  as  the  law  presumes  that  official  duty  has 
been  regularly  performed  (Id.  §  776,  subd.  15), 
it  must  be  presumed  from  the  provisions  the 
county  court  made  for  the  erection  of  the 
bridge,  and  the  payment  of  |2,0(X)  on  account 
thereof,  that  it  was  built  on  a  county  road. 
This  being  so,  if  the  liens  attached  to  the 
bridge,  they  bound  the  defendant's  interest  in 
the  county  road,  which  could  be  sold  on  the 
foreclosure  of  the  liens;  but,  as  (he  county 
road  is  exempt  from  execution,  it  follows  that 
the  liens  never  attached  to  the  bridge,  and 
hence  the  defendant  acquired  no  interest  in  the 
claims  therefor  by  their  assignment  to  it,  and 
the  court  erred  in  admitting  them  in  evidence. 
2.  It  is  contended  that  the  county  court  had 
no  authority  to  settle  with  the  lien  claimants, 
nor  could  it  offset  any  part  of  the  amount  so 
paid  against  the  plain tiflTs  demand,  and  that 


it  woald  eeem  tbat  the  property  was  not  regarded 
as  public  property. 

Where  the  land  oould  under  the  statute  be  seized 
and  sold  to  pay  the  debts  of  the  county,  but  the 
statute  provided  for  a  lien  on  a  building  placed  on 
the  land  of  another,  the  court  held  that  the  prin- 
ciple of  that  statute  applied  to  the  case  of  buildings 
placed  on  the  public  land,  and  that  a  lien  could  ex- 
ist on  the  buildings  although  it  oould  not  be  en- 
forced against  the  land.  McKn ight  v.  Grant,  80  La. 
Ano.  361,  31  Am.  Rep.  29S. 

And  the  correctness  of  that  decision  is  recognized 
in  Schwartz  v.  Salter,  40  La.  Ann.  204,  where  the 
question  was  as  to  the  lien  on  railroad  property. 

la  Morse  v.  School  Dlst.  No.  7. 8  Allen,  807,  it  is  held 
tbat  under  the  general  language  of  the  statute  a  lien 
would  exist  on  a  scboolhouse,  but  the  court  does 
not  consider  the  question  of  the  public  policy  of 
permitting  a  lien  on  such  buildings,  but  decides  the 
question  as  though  the  buildings  belonged  to  a 
private  Individnal. 

And  in  Stevens  v.  Lincoln,' 114  Mass.  476,  where 
aschoolhoose  was  built  partly  on  a  lot  owned  by 
tbe  town  and  partly  upon  that  of  a  private  citizen, 
the  court  held  that  the  lien  could  not  be  enforced 
acainst  the  property  of  the  Individual,  and  that 
therefore  there  was  no  evidence  upon  which  the 
lien  could  be  enforced,  so  that  it  is  ""unnecessary 
to  consider  whether  or  not  a  lien  can  be  enforced 
sgainst  the  property  of  a  town  which  it  holds  in 
order  to  enable  it  to  perform  duties  devolved  upon 
it  by  law  as  a  munidpel  corporation." 

The  rule  in  Kansas, 

In  Atchison  Bd.  of  Edu.  v.  Scoville,  18  Kan.  17, 
the  oouit  says:  "For  the  purpose  of  this  case  we 
35  L.  R.  A. 


shall  assume  that  mechanics'  liens  may  be  taken 
upon  schoolhoUses  and  other  public  buildings." 
But  that  proposition  was  merely  an  assumption 
and  did  not  become  a  ruling  of  the  case.  But  in 
Wilson  V.  School  Dist.  No.  2, 17  Kan.  104.  the  court 
held  that  school  buildings  are  subject  to  mechan- 
ics' liens  upon  the  ground  that  they  are  covered 
by  the  general  language  of  the  statute,  and  are 
not  expressly  excepted  therefrom.  And  this  was 
so  although  the  statute  expressly  forbade  execu- 
tion against  school  districts.  And  that  case  was 
followed  in  School  Dist.  No.  2  v.  Ckinrad.  17  Kan. 
622,  while  in  Jewell  County  Comrs.  v.  Snodgrass  ft 
Y.  Mfg.  Co.  52  Kan.  253,  where  the  court  was  ex- 
pressiy  asked  to  reconsider  Wilson  v.  School  Dist. 
No.  2,  it  said  that  the  decision  had  been  in  force 
over  seventeen  years  and  had  been  followed  so 
many  times  that  under  all  the  circumstances  the 
court  deemed  it  best  to  adhere  to  it,  since  the  rule 
worked  no  injustice,  the  sale  of  tbe  property  being 
forbidden  by  law.  So  it  was  held  that  a  court- 
house was  subject  to  a  lien. 

And  that  rule  was  again  followed  in  Topeka  v. 
Thomas,  1  Kan.  App.  118. 

Personal  judgmenL 
In  Quinn  v.  Allen,  85  111.  80,  the  court  held  that  a 
personal  Judgment  could   not  be  taken  against 
school  directors  because  there  was  no  right  to  a 
lien  upon  the  school  property. 

Use  must  be  rnOilie' 
In  Van  Denburgh  v.  Oreenbush,  4  Hun,  796,  a 
query  is  suggested  whether  or  not  freedom  from 
lien  would  not  depend  upon  the  use  actually  made 
of  the  building  rather  than  upon  the  purpose  for 
which  it  was  erected.  H.  P.  F. 
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the  court  erred  in  its  instruction  to  the  jury  to 
the  effect  that,  if  the  bridge  company  permit- 
ted liens  to  be  perfected  against  the  bridge  be- 
fore it  was  accepted,  the  county  court  could 
discharge  the  same,  and  charge  the  amount  so 
paid  to  the  plaintiff,  as  the  assignee  of  the 
BuUen  Bridge  Company.  The  county  courts 
of  the  several  counties  of  this  state,  in  the 
transaction  of  county  business,  are  courts  of 
special  and  limited  jurisdiction,  and  derive 
their  authority  from  the  statute  conferring  it. 
In  Wren  v.  Fargo,  2  Or.  19.  Prim,  J.,  in  re- 
ferring to  the  authority  of  a  board  of  county 
commissioners,  says:  "Their  powers  and  ju- 
risdiction are  limited  by  statute,  and  any  offi- 
cial act  of  theirs  not  thus  authorized  is  void." 
The  right  of  a  county  court,  therefore,  to  enter 
into  any  contract,  or  incur  any  obligation  on 
behalf  of  the  county,  must  be  found  in  the 
statute,  either  expressly  or  by  necessary  impli- 
cation. Modoc  Covntv  v.  Spencer,  103  Cal.  498; 
Kelly  V.  Multnomah  County,  18  Or.  S56. 
Turning  to  the  statute,  we  are  unable  to  dis- 
cover any  provision  that  authorizes  a  county 
court  to  pay  off  or  take  an  assignment  of 
claims  against  its  creditor,  or  onset  them 
against  his  demand.  Subdivision  10  of  §  896, 
Hiirs  Anno.  Laws,  provides  that  the  county 
court  has  authority  to  compound  for  or  release, 
in  whole  or  in  part,  any  debt  or  damages  aris- 
ing out  of  contract,  due  the  county,  and  for  the 
sole  use  thereof,  upon  such  terms  as  may  be 
just  and  equitable.  Black,  in  his  Law  Dic- 
tionary, demies  the  word  ''compound"  as  fol- 
lows: "To  compromise;  to  effect  a  composi- 
tion with  a  creditor;  to  obtain  discharge  from 
a  debt  by  the  payment  of  a  smaller  sum.  The 
lien  claimants  were  not  creditors  of,  nor  were 
their  claims  enforceable  against,  the  county; 
and,  no  authority  being  found  in  the  statute 
therefor,  it  could  not  legally  discharge  the 
same,  or  take  an  assignment  thereof.  But, 
having  done  so,  these  claims  could  not  be  offset 
against  the  plaintiff's  demand.  The  county, 
upon  principle,  must  necessarily  have  acquired 


a  vested  right  in  all  the  material  used  in  the 
construction  of  the  bridge,  when  such  material 
was  placed  in  position,  and  thus  became  per- 
manently attached  to  the  soil,  and  from  that 
moment  the  property,  being  exempt  from  exe- 
cution, could  not  become  subject  to  mechanics' 
liens.  If  this  were  not  so,  the  public  road, 
upon  which  the  structure  rested,  might  be  sold 
upon  the  foreclosure  of  any  lien  upon  the 
bridge  prior  to  its  acceptance,  thereby  depriv- 
ing the  public  of  its  use  of  the  highway.  If 
the  bridge  was  never  accepted  by  the  county, 
the  structure  would  doubtless  be  removed; 
but,  until  the  material  of  which  it  was  coo- 
structed  had  been  severed  from  the  land,  it 
could  not  become  subject  to  mechanics'  liens. 
The  evidence  conclusively  shows  that  the 
bridge  was  nearly  if  not  quite  completed 
before  the  lien  claims  were  filed,  and,  this 
being  so,  the  court  erred  in  giving  the  instruc- 
tion of  which  the  plaintiff  complains. 

8.  The  (plaintiff ,  prior  to  the  filing  of  said 
lien  claims,  sent  to  the  county  clerk  of  said 
county  the  following  telegram: 

Boise  City,  Idaho,  l-24-'95. 
To  C.  W.  Piatt,  Vale,  Oregon  (Mail,  Ontario, 
Oregon): 
Hold  sufficient  to  pay  labor  until  Bullen  set- 
tles same.    Send  us  balance. 
[Signed]    First  National  Bank  of  Idaho. 

It  is  contended  that  this  message  authorized 
the  county  court  to  pay  said  claims,  and  con- 
stitutes an  estoppel  against  the  maintenance  of 
this  action.  The  request  to  hold  a  sufficient 
amount  of  the  $2,000  due  under  the  contract 
cannot  be  construed  as  a  direction  to  pay  the 
laborers.  The  telegram,  in  our  judgment, 
contains  no  elements,  either  of  contract  or 
misrepresentation,  that  would  constitute  an 
equitable  estoppel  against  the  plaintiff,  or  pre- 
vent it  from  maintaining  this  action. 

It  follows  that  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 
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*  1 .  Where  a  p<»litical  party  in  a  eonnty 
dlTides  into  opposing^  factions*  and  each 
faction  holds  a  oonveDtlon.  composed  of  a  large 
number  of  delegates,  and  nominates  a  full  set  of 
candidates  for  the  offices  to  be  filled  by  the  voters 
of  the  county,  the  county  officers  whose  duty  it  is 
to  consider  objections  to  certificates  of  nomina- 

*Headnote8  by  Aixek,  J. 


tlon  and  nomination  papers  have  no  power  or 
authority  to  determine  which  of  the  two  oppos- 
iner  factions  is  the  true  representative  of  the 
party,  nor  to  exclude  the  candidates  of  either  fac- 
tion from  the  official  ballot  after  the  nomination 
of  its  candidat38  has  been  duly  and  regularly  cer- 
tified to  the  county  clerk  in  the  manner  pointed 
out  by  the  statute. 
2.  The  offlcsers  so  desi|^nated  for  the 
consideration  of  such  objections  have 
no  power  to  consider  and  enforce  written 
aarreements  made  by  the  candidates  and  commit- 
tees of  opposing  factions  of  a  political  party, 
providing  for  the  settlement  of  their  differences* 
and  for  a  determination  of  the  question  as  to 
which  set  of  candidates  is  entitled  to  a  place  on 


Mors.— For  questionslns  to  the  regularity  of  a  i  Jacob  (Mich.)    18  L.  R.  A.   760;    also    Phelps  v. 
political  convention  by   which  nominations  are  |  Piper  (Neb.)  33  L.  R.  A.  68;  and  the  case  of  McDon- 
made  when  there  is  a  dispute  as  to  the  right  to   aid  v.  Uinton  (Cal.)  post,  162. 
place  them  on  the  official  ballot,  see  Shields  v.  I 
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the  official  Imllot,  and  to  the  use  of  the  party 
name.  Affreements  of  oaudidates,  even  though 
in  writing,  to  withdraw  on  the  happening  of  a 
certain  event  or  contingency,  cannot  be  consid- 
ered or  enforced  by  such  special  tribunal. 

(Johnston,  J.,  dissents.) 

(December  5, 1800.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendant  to  place  the  names  of 
petitioners  on  the  official  ballot  to  be  used  at  a 
coming  election  as  candidates  for  certain  offices. 
GranUd. 

Statement  by  Allen,  J. : 
Ad  alternative  writ  of  mandamus  was  issued 
in  this  case  on  the  application  of  John  T.  Sims, 
who  claims  to  have  been  nominated  at  a  Re- 
publican  county   convention   of  Wyandotte 
county  for  the  office  of  probate  judge  of  that 
county,  and  other  persons,  plaintiffs,  claiming 
to  have  been  also  nominated  at  the  same  con- 
vention for  various  other  county  offices  and 
representatives  of  the  several  legislative  dis- 
tricts in  that  county,  and  also  H.  T.  Carson, 
for  himself  and  others,  composing  a  delegate 
Republican  convention  In  Wyandotte  county, 
against   Leonard    Daniels,    county    clerk    of 
\Vyandotte  county,  commanding  him  to  place 
the  names  of  the  plaintiffs  on  the  official  ballot 
under  the  head  of  the  Republican  partv,  or 
show  cause  before  this  court  why  he  had  not 
done  so.    To  this  writ  the  county  clerk  makes 
a  long  return,  in  which  it  is  alleged,  in  sub- 
stance, that  in  the  year  1895,  and  for  many 
Tears  prior  thereto,  the  supreme  control  of  the 
Republican  party  in  the  state  of  Kansas,  and 
in  Wyandotte  county,  except  when  in  conven- 
tion assembled,  has  been  vested  in  the  Repub- 
lican state  central  committee,  composed  of  a 
representative  from  each  senatorial  district  in 
the  state,  which  has  absolute  and  supervisory 
control  over  the  party,  and  all  subordinate  Re- 
publican committees  in  the  state,  which  power 
has  always  been  claimed,  many  times  exer- 
cised, and  never  questioned  by  the  members  of 
the  Republican  party;  that  on  the  11th  of 
April,  1896,  there  was  in  Wyandotte  county  a 
committee  known  as  the  '^lispublican  County 
(.'entral  Committee,"  subordinate  to  the  state 
central  committee  which  had  charge  and  con- 
trol of  the  political  affairs  of  the  Republican 
party  in  Wyandotte  county;  that  a  convention 
called  by  it  to  select  delegates  to  a  congressional 
convention  was  held  on  the  11th  of  April,  1896, 
which  became  involved  in  a  bitter  factional 
contest,  and  finally  divided  into  two  factions, 
and  elected  two  sets  of  delegates;  that  other 
conventions  for  other  purposes  were  thereafter 
called,  and  resulted  in  similar  contentions  and 
divisions,  at  one  of  which  another  Republican 
county  central  committee  was  elected,  thereby 
making  two  Republican  county  committees 
claiming  the  rieht  to  act  in  Wyandotte  county; 
that  each  of  said  committees  called  a  conven- 
tion to  nominate  candidates  for  state  senator, 
the  various  county  offices,  and  representatives 
in  the  state  legislature;  that  two  conventions 
were  held  on  different  days,  and  the  plaintiffs 
were  nominated  at  the  convention  called  by  the 
old  committee,  and  a  full  set  of  candidates  was 
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also  nominated  at  the  convention  called  by  the 
other  committee;  that  afterwards  an  agreement 
was  made  in  writing,  and  signed  by  the  chair- 
man and  secretary  of  each  committee,  and  a 
maiority  of  the  members  of  each  committee, 
and  also  by  the  various  candidates,  including 
the  petitioners,  by  which  it  was  agreed  that 
each  of  said  central  committees  should  be 
dissolved;  that  said  committees  and  said  candi- 
dates should  submit  their  differences,  and  the 
question  as  to  which  set  of  candidates  should 
be  the  candidates  of  the  Republican  party,  to  a 
primary  election  of  the  Republican  voters  of 
the  county  to  be  called  and  held  under  the  di- 
rection and  supervision  of  the  executive  com- 
mittee of  the  state  central  committee;  that  the 
candidates  receiving  the  greater  number  of 
votes  should  be  the  candidates  of  the  party,  and 
the  committeemen  receiving  the  greater  num- 
ber of  votes  should  be  the  committee;  that  pur- 
suant to  said  agreement  the  state  executive 
committee  called  a  primary  election  to  be  held 
on  the  12tb  day  of  September,  1896,  in  accord- 
ance with  the  terms  of  the  written  agreement; 
that  said  primary  election  was  held  on  said 
12th  of  September,  and  resulted  in  the  nomi- 
nation of  the  persons  who  had  been  nominated, 
and  the  committee  who  had  represented  the 
faction  opposed  to  the  plaintiffs.  It  is  further 
stated  that  the  plaintiffs,  in  violation  of  the 
terms  of  said  written  agreement,  fraudulently 
procured  nomination  papers  to  be  made,  and 
filed  in  the  office  of  the  county  clerk,  purport- 
ing to  nominate  them  for  the  various  offices  for 
which  they  claim  to  be  candidates.  It  also 
appears  that  on  the  19th  of  October,  1896,  the 
candidates  opposed  to  the  plaintiffs  filed  writ- 
ten objections  to  the  nomination  papers  of  the 
plaintiffs  with  the  defendant  as  county  clerk; 
that  the  plaintiffs  were  notified  thereof;  and 
that  on  the  21st  day  of  October  said  contest 
board  met,  organized,  and  after  hearing  the  evi- 
dence, sustained  the  objections  to  the  nomina- 
tion papers  of  the  plaintiffs.  The  grounds 
stated  in  the  written  objections  to  the  nomina- 
tion papers  are  very  long  and  include:  "(1) 
The  pretended  convention  which  nominated  all 
of  said  persons,  except  H.  A.  Mendenhall,  for 
said  offices,  was  not  a  Republican  convention. 
(2)  Said  convention  was  not  called  by  any  per- 
son or  persons  authorized  to  call  a  Republican 
convention.  (3)  The  persons  claiming  to  be 
and  to  act  as  delegates  at  said  convention  were 
not  elected  by  the  Republican  voters  of  Wyan- 
dotte county,  but  were  elected,  if  at  all,  by 
ballot-box  stuffing,  or  ballot  stealing,  by  the 
use  of  tissue  ballots,  and  fraudulent  means. 
(4)  Said  convention  was  not  called  or  ordered 
by  the  Republican  county  central  committee  of 
Wyandotte  county,  Kansas,  was  not  the  Re- 
publican convention,  the  delegates  were  not 
elected  asdelei2:ates  to  such  convention,  and  said 
convention  was  called  and  held  in  violation  of 
the  established  usages  and  customs  of  the  Re- 
publican party  of  Wyandotte  county,  Kansas." 
The  fifth  ground  of  objection  states  circum- 
stantially and  at  ^reat  length  the  manner  in 
which  the  Republican  party  of  Wyandotte 
county  became  divided  into  factions,  and  the 
holding  of  the  various  conventions  in  that 
county,  the  agreement  of  the  candidates  and 
opposing  committees  to  submit  their  differences 
to  a  primary  election,  the  holding  of  the  pri- 
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mary  election  and  the  result  thereof,  and  the 
filing  of  certificates  of  nomiDatlon  of  E.  S.  W. 
Drought  and  others,  opposed  to  the  plaiutifFs, 
for  the  various  ofilces.  It  was  shown  at  the 
hearing  in  this  court  that  before  the  last  pri- 
mary election  was  held  the  plaintiffs  published 
in  certain  papers  in  Wyandotte  county  a  notice 
to  the  voters  withdrawing  from  the  contest  at 
the  prinoaries,  announcing  that  they  would  not 
be  bound  thereby,  and  would  insist  on  being 
candidates  under  their  original  nomination. 
The  case  in  this  court  has  been  subnoitted  by 
counsel  on  the  return  and  certain  statements  of 
fact  by  counsel  on  both  sides. 

Mr,  L.  W.  Keplinger  for  plaintiffs. 
Messrs^  McOrew,  Watson,  &  Watson 
and  A.  L.  Ber^^er  for  defendant. 

Allen,  J.,  delivered  the  opinion  of  the  court: 
Section  10  of  chapter  78  of  the  Laws  of  1898, 
known  as  the  "Australian  Ballot  Law,"  pro- 
vides: "The  certificates  of  nomination,  and 
notnination  papers  being  so  filed,  and  being  in 
apparent  conformity  with  the  provision  of  this 
act,  shall  be  deemed  valid,  unless  objection 
thereto  is  duly  made  in  writing.  Such  objec- 
tions or  other  questions  arising  in  relation 
thereto  in  the  case  of  nomination  of  state  offi- 
cers, or  oflicers  to  be  elected  by  the  voters  of  a 
division  less  than  the  slate,  and  greater  than  a 
county,  shall  be  considered  by  the  secretary  of 
state,  auditor  of  state,  and  attorney  general, 
and  the  decision  of  a  majority  of  these  officers 
shall  be  final.  Such  objections  or  questions 
arising  in  the  case  of  nominations  for  officers 
to  be  elected  by  the  voters  of  a  county  or 
township  shall  be  considered  by  the  county 
clerk,  clerk  of  the  district  court,  and  county 
attorney,  and  the  decision  of  a  majoritv  of  said 
officers  shall  be  final.  In  any  case  wnere  ob- 
jection is  made,  notice  shall  forthwith  be  given 
to  the  candidates  affected  thereby,  addressed  to 
their  place  of  residence  as  given  in  the  nomina- 
tion [papers,  and  setting  the  time  and  place 
when  and  where  such  objections  will  be  con- 
sidered." The  questions  in  this  case  are  as  to 
the  extent  of  the  inquiry  which  the  county 
clerk,  clerk  of  the  district  court,  and  county 
attorney  may  make  under  objections  filed  to 
certificates  of  nomination,  and  the  force  and 
finality  of  their  determination.  As  to  the  ex- 
tent to  which  the  interests  of  the  public,  the 
parties  to  this  case,  or  the  political  party  to 
which  they  adhere  will  be  affected  by  the  de- 
termination of  the  controversy,  we  are  not  ad- 
vised ,  but  the  question  involved  is  of  the  utmost 
importance  to  the  people  of  the  state.  It  relates 
to  the  freedom  of  expression  at  the  ballot  box 
of  the  will  of  the  voters,  and  to  the  power  of 
the  special  tribunal  created  by  the  statute  to 
determine  what  nominations  may  and  what 
may  not  be  submitted  through  the  instrumen- 
tality of  the  official  ballot  to  the  electors  for 
their  suffrages.  The  language  of  the  statute  is 
far  from  being  clear  or  exphcit.  On  the  one 
hand,  it  is  contended  that,  where  objections  are 
filed  to  nomination  papers,  the  inquiry  is  lim- 
ited to  matters  of  form,  and  at  most  to  ques- 
tions as  to  the  genuineness  of  the  papers  them- 
selves. On  the  other  hand,  it  is  claimed  that 
this  tribunal  has  ample  power  to  determine, 
not  only  all  questions  as  to  the  regularity  and 
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genuineness  of  the  certificates  themselves,  but 
ihat  they  may  go  behind  the  certificates,  and 
inquire  whether  a  convention  was,  in  fact,  held, 
whether  it  represented  the  political  party  ii 
claimed  to  represent,  and  whether  the  action 
of  a  political  convention  has  been  subsequently 
abrogated  and  superseded  by  the  lawfully  con- 
stituted party  committee  or  authority.  The 
question  is  suggested  at  once  whether  the  law 
contemplates  that  political  parties  are  to  be 
treated  as  well-defined  divisions  of  the  people, 
having  the  right,  not  only  to  nominate  candi- 
dates, but  to  enforce  discipline  among  their 
members,  prevent  factional  strife,  and  dictate 
as  to  the  use  of  the  party  name.  Authorities 
are  cited,  which,  in  some  of  the  language 
used,  if  not  in  the  decision  of  the  cases,  seem 
to  recognize  this  view.  In  the  case  of  State, 
0*Malley,  v.  Lesueur,  108  Mo.  253,  it  was  said: 
''And,  aside  from  testimony  to  that  effect,  it 
would  seem  inherently  necessary  in  all  party 
organizations  that  there  should  be  some  gov- 
erning head,  some  controlling  power,  some 
common  arbiter,  which,  if  emergency  should 
arise  therefor,  can  lay  its  hand  on  the  heads  of 
warring  factions  within  the  party,  and  com- 
pel the~  observance  of  wholesome  regulations, 
conducive  alike  to  efficient  party  organization, 
order,  fair  dealing,  and  good  government. 
Certainly  a  court  of  justice  could  not  look 
with  unpropitious  eye  upon  all  proper  rules 
which  would  protect  every  citizen  in  the  un- 
trammeled  exercise  of  their  choice  in  selecting 
those  for  whom  they  desire  that  their  suffrages 
shall  ultimately  be  cast.  The  same  considera- 
tions which  should  induce  courts  of  justice  to 
maintain  the  purity  of  the  ballot  box  when  the 
final  vote  is  taken  should  equally  operate,  we 
think,  to  promote  honesty  and  prevent  and 
condemn  fraud  when  the  preliminary  vote  is 
taken  or  the  nominating  convention  held." 
There  is  language  of  somewhat  similar  import 
in  the  case  of  Re  Bedmond,  5  Misc.  3^.  In 
the  case  of  Cliapman  v.  AtiUer,  52  Ohio  Sl 
166,  the  supreme  court  of  Ohio  held  valid 
and  enforced  the  decision  of  the  secretarv  of 
state  as  to  certain  nomination  papers,  without 
discussion  of  the  broad  question  we  are  now 
considering.  It  will  be  observed  that  in  the 
case  under  consideration  no  question  is  pre- 
sented as  to  the  regularity  of  the  nomination 
papers  of  the  plaintiffs,  as  to  the  genuineness 
of  the  signatures  attached  thereto,  nor  yet  as 
to  the  fact  that  a  convention  was  held  at  the 
time  and  place  stated  therein,  which  nominated 
the  plaintiffs  as  its  candidates.  There  is  not 
even  a  question  presented  as  to  the  fact  that 
this  convention  was  called  and  held  as  a  Re- 
publican convention.  It  is  admitted  in  the 
return  of  the  countv  clerk,  and  in  the  objec- 
tions which  were  filed  before  the  county  offi- 
cers, that  the  Republican  party  of  Wyandotte 
county  was  divided  into  two  factions,  and  that 
a  convention  for  the  nomination  of  county 
officers  was  held  by  each  faction  of  the  party, 
and  a  full  list  of  nominations  was  made  by 
each.  The  attack  on  the  right  of  theplaintiiOfs 
to  have  their  names  appear  on  the  official  bal- 
lot is  based  on  what  has  transpired  subsequent 
to  the  convention.  It  is  not  claimed  that  the 
convention  which  placed  plaintiffs  in  nomina- 
tion has  ever  reconvened,  and  reversed  its 
action,  nor  that  the  convention  has  ever  taken 
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any  subsequent  action  in  reference  to  the  mat- 
ter, nor  tbat  the  plaintififs  have  ever  with- 
drawn from  being  candidates.  But  it  is 
claimed  and  shown  that  an  agreement  was  en- 
tered into  between  the  rival  candidates  and 
committees  to  the  effect  that  a  primary  elec- 
tion should  be  held  under  the  primary  election 
law,  and  the  claims  of  the  rival  factions  re- 
ferred back  to  the  Republican  voters  of  the 
county.  It  is  contended  by  the  defendant  that 
this  was  done,  that  the  decision  of  the  voters 
was  against  the  plaintiffs,  and  that  the  board 
of  county  officers  provided  for  in  g  10  had  a 
right  to  take  cognizance  of  this  agreement,  and 
enforce  it.  On  the  part  of  the  plaintiffs  it  is 
claimed  that,  before  the  primary  election  was 
held,  influences  were  brought  to  bear  by  the 
state  committee  against  them  and  in  favor  of 
the  other  faction,  and  that  they  thereupon,  and 
before  the  election,  withdrew  from  the  arbi- 
tration, if  it  may  be  so  termed,  and  advised 
iheir  faction  to  take  no  part  in  the  primary 
election.  It  is  shown  that  a  notice  of  this  kind 
was  published  by  the  plaintiffs.  The  sub- 
stantial question,  then,  is  whether  the  special 
tribunal  had  power,  under  the  law,  to  enter 
into  an  investigation  of  these  matters,  and  de- 
termine the  rights  of  the  opix>sing  factions, 
and  to  place  the  candidates  of  one  of  them  on 
the  official  ballot,  and  exclude  the  other.  If 
they  have  this  power,  it  certainly  is  one  of 
vast  importance;  for,  if  they  might  exclude 
the  plaintiffs,  they  might  equally.^ on  like  ob- 
jections, have  excluded  the  opposing  faction, 
and  placed  the  names  of  the  plaintiffs  on  the 
ballot  instead.  If  they  have  full  and  exclu- 
sive jurisdiction  of  all  such  controversies,  as 
the  statute  makes  their  decision  final,  and  no 
appeal  is  given  to  any  court  or  tribunal,  there 
would  seem  to  be  no  limit  whatever  to  their 
power  to  exclude  the  candidates  of  any  con- 
vention or  political  party  against  whose  nom- 
ioations  objections  might  be  filed.  The  state 
board,  under  this  construction  of  the  law, 
might  decide  between  opposing  factions  in  the 
party  to  which  they  owe  their  own  election, 
or  in  the  opposing  party,  and  absolutely  ex- 
clude from  the  ballot  the  opponent  most  dan- 
gerous to  them.  The  fact  that  power  is  liable 
to  abase  is  not  necessarily  a  valid  objection  to 
its  existence.  But  the  liability  to  such  abuse 
may  and  ought  to  be  taken  into  consideration 
in  a  case  of  doubt  in  determining  whether  or 
not  the  legislature  intended  to  confer  it.  The 
court  will  take  judicial  notice  of  the  fact  that 
in  a  large  percentage  of  elections  the  officers 
designated  as  tribunals  to  determine  these  con- 
troversies are  themselves  candidates  before  the 
people  at  the  election,  directlv  interested  in 
the  result,  and  therefore  directly  interested  in 
the  determination  of  the  questions  presented 
to  them.  It  is  to  their  interest  to  avoid  fac- 
tions within  their  own  party,  and  to  cause 
divisions  and  discord  in  the  ranks  of  their  op- 
ponents. Prior  to  the  passage  of  the  Austra- 
lian ballot  law,  any  faction  of  any  party,  or 
any  citizen,  or  number  of  citizens,  was  at 
liberty  to  print  and  circulate  tickets  to  be  used 
at  the  election,  containing  whatever  names  the 
authon  of  the  ticket  saw  fit  to  place  thereon, 
subject  only  to  punishment  for  the  fraudulent 
Qse  of  party  names  or  headings.  Can  it  be 
sopposed  that  the  legislature,  in  passing  this 
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I  law,  intended  to  strengthen  party  machinery, 
and  the  domination  of  party  leaders  and  party 
committees  over  the  members  of  their  political 
organizations?  Can  the  courts  recognize,  as 
was  said  in  the  case  of  J^tate  v.  Lesyeiir,  a  su- 
pervisory control  by  party  committees  over 
the  individual  members  of  the  party,  when 
they  are  disposed  to  divide  into  factions?  One 
of  the  great  evils  in  our  system,  against  which 
the  better  elements  of  all  parties  have  cried 
out,  is  the  domination  of  the  party  bosses,  and 
the  undue  influence  of  what  are  termed  "ma- 
chine politicians."  It  seems  to  us  that  the 
courts,  at  least,  should  treat  political  parties  as 
at  all  times  purely  voluntary  associations  of 
absolutely  independent  citizens,  who  are  at 
perfect  liberty  to  sever  their..connection  with 
the  political  party  to  which  they  have  adhered 
at  any  moment  when  they  deem  it  right  to  do 
so;  and  that  they  may  divide  into  groups  as 
may  please  themselves,  and  that  courts  and 
tribunals  created  under  the  law  are  not  author- 
ized in  any  case  to  protect  and  enforce  dis- 
cipline upon  the  members  of  a  political  party 
at  the  call  of  committees,  candidates,  or  any- 
one else.  In  the  exercise  of  his  right  to  vole, 
the  American  citizen  is  an  absolute  sovereign. 
He  owes  no  allegiance,  save  to  his  country  and 
his  fellow  citizens.  It  is  his  unmixed  duty  to 
cast  his  ballot  as  he  deems  for  the  best  interest 
of  himself  and  those  who  are  affected  by  the 
result  of  the  election.  In  performing  this 
duty,  no  partisan  authority  has  rights  over 
him.  No  official,  high  or  low,  may  interfere 
with  him.  And  in  construing  laws  affecting 
the  suffrage  of  the  citizen,  that  construction 
should  always  obtain  which  affords  the  citizen 
the  greater  liberty  and  freedom  of  choice. 

It  is  urged  that  frauds  may  be  perpetrated .. 
by  placing  on  the  official  ballot  the  names  of 
persons  as  candidates  of  a  political  party  who 
are  not  such  in  fact,  and  that  the  voters  may 
be  thereby  misled  and  deceived  into  casting 
their  ballots  in  a  manner  which  fails  to  ex- 
press their  real  wishes.  That  there  is  force  in 
this  suggestion  must  be  conceded.  It  is  pos- 
sible that  the  legislature  may  hereafter  deem 
it  wise  .to  restrict  in  some  manner  the  multipli- 
cation of  candidates  on  the  official  ballot.  But 
the  question  now  presented  is.  where  rival  fac- 
tions in  a  political  party  each  put  forward 
candidates,  whether  the  board,  which  must 
act  on  objections  within  a  very  few  days  after 
they  are  filed,  which  is  given  none  of  the 
powers  usually  and  necessarily  conferred  on 
courts  of  compelling  the  attendance  of  wit- 
nesses, the  production  of  papers,  and  of  en- 
forcing obedience  to  its  mandates,  may  finally 
and  conclusively  determine  the  rights  of  the 
opposing  factions,  place  the  candidates  of  one 
on  the  official  ballot,  and  exclude  those  of  the 
other,  or  whether  the  people  themselves  at  the 
election  have  the  sole  and  exclusive  power  to 
determine  which  is  the  false  and  which  the 
genuine.  This  they  certainly  might  have  done 
under  the  law  as  it  was  before  the  passage  of 
the  act  under  consideration,  and  we  do  not 
think  it  was  the  purpose  of  the  legislature  to 
take  this  right  awav  from  them,  or  authorize 
any  set  of  public  ofticials  to  do  so.  Cases  in- 
volving substantially  the  same  question  have 
beefi  passed  on  by  the  courts  of  neighboring 
states.     In  the  case  of  Shields  v.   Jacobs   88 
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Mich.  164,  13  L.  R.  A.  760,  it  was  decided 
that,  "whcD  the  call  for  a  convention  of  a 
political  party  results  in  the  holding  of  two 
nominating  conventions,  it  is  not  the  province 
of  the  board  of  election  comn[iissioners  to  de- 
termine which  convention  represented  the 
regular  nominating  convention  of  the  party, 
but  it  is  their  duty  to  place  upon  the  ballot  the 
names  of  the  candidates  certified  to  them  by 
the  committee  of  either  branch  of  the  party 
represented  by  the  two  conventions;  and,  if 
the  name  of  a  party  shall  be  certified  by  each 
of  the  two  committees,  it  is  the  duty  of  the 
commissioners  to  print  the  names  so  certified 
without  further  addition  or  distinctive  desig- 
nation than  such  as  is  contained  in  the  certifi- 
cates so  furnished."  And  in  the  case  of  State, 
Sturdemnt,  v.  Allen,  43  Neb.  652,  it  was  held 
that,  "where  two  factions  of  a  political  party 
nominate  candidates,  and  certify  such  nomina- 
tions to  the  secretary  of  state  in  due  form  of 
law,  the  latter  will  not  inquire  into  the  regu- 
larity of  the  convention  held  by  either  faction, 
but  will  certify  to  the  several  county  clerks 
the  names  of  the  candidates  nominated  by 
each,  such  practice  being  in  harmony  with  the 
rule  which  requires  courts,  in  case  of  doubt, 
to  adopt  that  construction  which  affords  the 
citizen  the  greater  liberty  in  casting  his  ballot." 
And  in  the  recent  case  of  Phelps  v.  Piper,  48 
Neb.  724,  33  L.  R.  A.  53,  in  a  carefully  con- 
sidered opinion,  it  was  said:  "Political  parties 
are  voluntary  associations  for  political  pur- 
poses. They  establish  their  own  rules.  They 
are  governed  by  their  own  usages.  Voters 
may  form  them,  reorganize  them,  and  dissolve 
them  at  their  own  will.  The  voters  ultimately 
must  determine  every  such  question.  The 
voters  constituting  a  party  are,  indeed,  the 
only  body  which  can  officially  determine  be- 
tween contending  factions  or  contending  or- 
ganizations. The  question  is  one  essentially 
political,  and  not  judicial,  in  its  character.  It 
would  be  alike  dangerous  to  the  freedom  of 
elections,  the  liberty  of  voters  and  to  the  dig- 
nity and  respect  which  should  be  entertained 
for  judicial  tribunals,  for  the  courts  to  under- 
take in  any  case  to  investigate  either  the  gov- 
ernment, usages,  or  doctrines  of  political  par- 
ties, and  to  exclude  from  the  official  ballots 
the  names  of  candidates  placed  in  nomination 
by  an  organization  which  a  portion,  or  per- 
haps a  large  majority,  of  the  voters  professing 
allegiance  to  the  particular  part^  believed  to 
be  the  representatives  of  its  political  doctrines 
and  its  party  government."  In  the  case  of 
People,  Eaton,  v.  District  Court,  18  Colo.  26, 
it  was  said  in  the  syllabus  that  ''it  is  not  the 
province  of  either  executive  or  judicial  officers 
to  give  official  sanction  to  the  mere  course, 
regularity,  or  genuineness  of  any  political  or- 
ganization as  such."  These  cases  were  de- 
cided under  statutes  substantially  like  ours, 
and  fully  sustain  the  proposition  that  no  power 
is  vested"  either  in  the  special  board  provided 
by  the  Australian  ballot  law,  or  in  the  courts, 
to  pass  on  the  merits  of  the  claims  of  rival 
factions  of  a  political  party;  but  that,  where 
both  hold  conventions,  and  nominate  candi- 
dates, both  must  be  recognized,  and  given  a 
place  on  the  official  ballot.  The  (supreme 
court  of  Missouri,  in  the  case  first  cited,  holds 
that  there  was  a  valid  agreement  to  arbitrate; 
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that  the  award  was  made  in  accordance  with 
that  agreement, .  which  was  binding  on  the 
parties.  We  have  very  serious  doubts  whether 
the  courts  can  take  cognizance  of  and  en- 
force such  agreements  with  reference  to  con- 
troversies of  this  character.  But,  if  the  posi- 
tion of  that  court  be  sound,  there  was  an 
express  withdrawal  by  the  plaintiffs  from 
the  submission  in  this  case  before  the  pri- 
maries were  held,  and  the  award  made.  The 
general  rule  is  well  established  that  an 
agreement  to  arbitrate  majr  be  revoked  at 
any  time  before  final  submission.  It  seems 
to  us,  however,  a  matter  of  politics,  rather 
than  of  contract.  In  conclusion,  without  at- 
tempting to  lay  down  a  definite  fixed  rule 
limiting  the  inquiry  of  the  county  officers 
named  on  objections  to  a  certificate  of  nom- 
ination, we  hold  that  they  have  no  power 
to  inquire  into  the  rights  of  opposing  fac- 
tions of  a  political  party,  nor  to  enforce 
agreements  with  reference  to  the  withdrawal 
of  one  or  another  set  of  candidates  after 
their  nomination  by  a  convention,  nor  to 
give  effect  to  any  supervisory  power  or  con- 
trol of  party  state  committees  over  local  party 
organizations:  that,  after  the  candidates  have 
once  been  nominated  by  a  convention  held  by 
a  party  or  faction  of  a  party,  and  genuine  cer- 
tificates in  due  form  have  been  filed  with  the 
proper  officer,  the  names  must  be  printed  on 
the  official  ballot,  under  the  heading  of  the 
party  which  they  claim  to  represent,  unless 
such  candidates  withdraw  in  the  manner  indi- 
cated by  the  statute. 
A  peremptory  writ  is  awarded  as  prayed  for. 

Martin,  Ch.  J.,  concurs. 

Johnston,  J.,  dissenting: 

In  my  view  the  plaintiffs  are  not  entitled  to 
the  relief  which  they  ask.  While  they  had 
been  named  in  a  manner  as  the  candidates  of 
one  of  several  conventions  held  in  Wyandotte 
county,  they  had  long  before  relinquished  their 
claims  as  candidates,  and  agreed  to  a  reor- 
ganization of  the  Republican  party,  and  to  the 
nomination  of  another  ticket.  Dissensions  had 
arisen  in  the  Republican  party  in  that  county. 
Two  conventions  had  been  held  in  the  month 
of  July,  1896,  and  two  separate  tickets  had 
been  brought  out,  each  claiming  to  be  the  Re- 
publican ticket,  and  that  the  other  was  not 
entitled  to  recognition.  The  Republican  state 
central  committee,  which  has  supreme  control 
over  the  party  and  the  subordinate  organiza- 
tions within  the  party,  took  cognizance  of  the 
dissensions,  aod  through  its  intervention  it  was 
agreed  that  there  should  be  a  reorganization  of 
the  party  in  that  county,  that  the  central  com- 
mittees claiming  to  exercise  local  control  should 
be  then  and  there  dissolved,  and  that  a  stat- 
utory primary  election  should  be  held  under 
the  supervision  of  the  state  central  committee, 
the  polls  to  remain  open  from  8  o'clock  in  the 
morning  until  7  o'clock  in  the  evening,  at 
which  a  new  central  committee  should  be 
chosen,  and  also  candidates  for  the  local  offices, 
who  should  be  regarded  as  the  Republican  ticket 
for  that  county.  The  agreement  was  in  writ- 
ing, and  was  signed  by  the  candidates  and  by 
the  officers  and  members  of  the  several  com- 
mittees, all  of  whom  stipulated  that  they  would 
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unite  in  the  earnest  support  of  the  ticket  chosen 
•  at  the  primary  election.  September  12,  1896, 
was  fixed  as  the  time  for  holding  the  primary 
election.  Due  notice  of  the  same  was  given, 
and  the  choice  of  a  ticket  was  thus  remitted  to 
the  Republican  electors  of  the  county.  A 
ticket  was  chosen  by  an  unquestioned  majority 
over  the  plaintiffs  who  were  voted  for,  and 
there  is  no  claim  of  fraud  in  that  election. 
The  ticket  then  chosen  has  been  recognized  by 
the  Republican  state  central  committee  as  the 
Republican  ticket  of  Wvandotte  county,  and 
entitled  to  a  place  upon  the  ballot  as  such.  It 
appears  that  according  to  party  usage  and  prec- 
edent the  Republican  state  central  committee 
had  authority  to  intervene  in  the  settlement  of 
the  dispute  and  in  the  reorganization  of  the 
party.  The  plaintiff  submitted  to  theauthority  of 
that  committee,  and  consented  that  they  would 
relinquish  their  former  claims,  and  abide  the 
decision  of  the  people  at  the  primary  election. 
Their  agreement  having  been  acted  upon,  the 
election  held,  and  the  ticket  named,  they 
should  not  now  be  allowed  to  repudiate  their 
agreement,  nor  to  defeat  the  choice  made  by 
the  electors  at  the  primary  election.  In  a  very 
similar  case  the  supreme  court  of  Missouri  held 
that  an  agreement  and  submission  by  the 
candidates  under  substantially  similar  circum- 
stances as  arose  in  the  present  case  were  bind- 
ing on  the  candidates,  and  precluded  tbem 
from  thereafter  insisting  ui)on  their  former 
status  or  rights  as  candidates.  Chief  Justice 
Sherwood,  who  pronounced  the  jjudgment  of 
the  court,  remarked  that  candidates  could 
not  claim  the  benefits  of  party  organization, 
and  at  the  same  time  deny  the  obligatory 
force  of  reasonable  party  regulations,  and  that 
the  course  pursued  was  in  the  interest  of  order, 
fair  dealing,  and  good  government.  8taU, 
a  Mallei/,  V.  Lesueur,  103  Mo.  253. 

Another  reason  why  the  writ  of  mandamus 
should  not  issue  is  the  fact  that  the  tribunal 
provided  by  law  for  the  decision  of  such  ques- 
tions has  determined  that  the  plaintiffs  are  not 
entitled  to  a  place  on  the  ballot  as  the  nominees 
of  the  Republican  party.  The  legislature  recog- 
nized that  questions  would  arise  as  to  the  reg- 
ularity of  party  nominations,  and  as  to  which 
one  of  several  tickets  was  entitled  to  use  the 
party  designation,  and  in  the  interest  of  order 
and  fairness  provided  tribunals  to  determine 
these  questions.  Objections  or  questions  in 
relation  to  state  or  district  nominations  are  to 
be  considered  and  decided  by  a  tribunal  com- 
posed of  the  secretary  of  state,  auditor  of  state, 
and  attorney  general,  and,  as  to  county  or 
township  nominations,  by  a  tribunal  composed 
of  the  county  clerk,  clerk  of  the  district  court, 
and  coun ty  attorney.  In  each  of  these  tribunals 
there  are  officers  authorized  to  administer 
oaths,  and  the  statute  provides  that  objections 
or  questions  to  be  raised  shall  only  be  heard 
upon  notice  which  shall  fix  the  time  and  place 
of  the  hearing.  It  is  provided  that  their  de- 
cisions, when  made,  shall  be  final.  Laws  1893, 
chap.  78,  §  10.  There  can  be  little  doubt  that 
such  a  question  as  we  have  before  us  is  in- 
cluded within  the  terms  of  the  statute.  In 
most  of  the  states  the  inquiry  of  the  tribunal  is 
limited  to  objections,  but,  lest  a  too  restricted 
view  should  be  taken  in  this  respect,  our 
statute  provides  not  only  for  objections  to  nom- 
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inations,  but  for  the  consideration  and  decision 
of  "other  questions  arising  in  relation  thereto." 
In  Ohio,  tribunals  have  been  created  for  a 
similar  purpose,  and  their  power  has  been 
broadened  like  our  own,  so  that  they  consider 
and  decide  objections  and  other  questions  re- 
lating to  nominations.  Two  conventions  were 
there  held  by  persons  claiming  to  be  represent- 
atives of  the  People's  party,  and  two  tickets 
had  been  nominated,  each  of  which  asked  for 
a  place  upon  the  ballot  as  the  People's  party's 
ticket.  Objections  being  made,  a  bearing  was 
had  before  the  proper  tribunal,  where  it  was 
decided  that  one  of  the  tickets  was  regularly 
nominated,  and  was  entitled  to  be  placed  on 
the  ballot  as  the  People's  party  ticket.  The 
decision  of  the  tribunal  is  final  there,  as  well 
as  here,  but,  notwithstanding  the  importance 
and  finality  of  the  decision,  the  supreme  court 
of  Ohio  upheld  the  statute,  and  the  exercise  of 
such  power  by  the  statutory  tribunal,  and 
further  held  that  when  the  decision  is  made 
by  that  tribunal  the  courts  are  powerless  to 
interfere.  Chapman  v.  Miller,  52  Ohio  St.  166. 
See  also  State,  (yMalley,  v.  Lesueur,  supra; 
Be  Redmond,  5  Misc.  369.  Our  statute  is  plain, 
and  it  seems  to  me  that  the  power  is  plainly 
conferred,  and  that  in  this  instance  it  was 
rightfully  exercised. 

It  was  urged  that  the  power  was  liable  to  be 
abused,  because  the  officers  designated  as  tri- 
bunals to  determine  these  controversies  are 
likely  to  be  interested  in  the  result  of  the  elec- 
tion; but  this  consideration  is  entitled  to  very 
little  weight.  We  cannot  assume  that  they  will 
act  dishonestly,  or  abuse  the  power  that  is  con- 
fided in  them.  The  judges  of  the  courts  have 
political  opinions,  and  are  generally  adherents 
of  some  of  the  political  parties,  but  they  are 
not,  for  that  reason,  relieved  from  the  duty 
and  responsibility  of  determining  questions  like 
these,  however  disagreeable  the  task  may  be. 
Questions  of  this  character  must  be  decided  by 
some  one,  and  it  is  for  the  legislature  to 
determine  where  that  power  shall  be  vested. 
The  courts  need  not  be  concerned  about  the 
wisdom  or  policy  of  the  lef^islation.  We  can- 
not disregard  the  legislative  declaration  be- 
cause it  may  appear  to  us  not  to  be  the  best 
policy,  nor  because,  as  has  been  suggested,  the 
managers  of  political  parties  may  sometimes 
be  actuated  by  selfish  or  sinister  motives.  It 
has  also  been  suggested  that  the  exercise  of  the 
.  power  would  tend  to  strengthen  party  machin- 
ery and  the  domination  of  party  leaders;  but 
this  case  does  not  afford  an  illustration  of  such 
peril,  as  the  steps  that  were  taken  were  to  de- 
pose the  existing  managers  and  committees, 
and  to  submit  to  the  Republican  electors  the 
question  as  to  who  should  be  their  party  lead- 
ers and  candidates.  All  know  that  under  our 
system  of  government  the  preliminary  steps  in 
elections  and  the  choice  of  officers  are  carried 
on  through  the  ix>litical  parties,  their  organiza- 
tions and  representatives,  and  necessarily  there 
must  be  rules  and  regulations  for  their  guid- 
ance and  control.  The  important  part  which 
they  take  in  state  affairs  does  not  rest  upon 
mere  usage  or  acquiescence,  but  is  recognized 
in  numerous  statutes,  and  especially  in  those 
providing  for  primary  elections  to  nominate 
candidates  (Laws  1891,  chap.  115)  and  in  the 
Australian  ballot  law,  which  contains  the  pro- 
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yision  Tvbich  is  now  under  consideratioD.  The 
existence  or  control  of  political  parlies,  how- 
ever, does  not  necessarily  interfere  with  the 
rights  of  the  individual  voter,  who  is  at  liberty 
to  sever  his  party  relations  at  any  time,  and  re- 
sume them  again  at  will.  New  parties  may 
be  organized,  and  new  associations  formed 
without  limit.  Besides,  provision  is  made^for 
the  proposal  of  candidates  and  tickets  by  peti- 
tions, upon  which  only  a  few  names  are  re- 
quired. The  ballot  law  contains  some  restric- 
tions, but  they  are  supposed  and  intended  to 
C/d  in  the  interest  of  a  fair  and  honest  expres- 
sion of  the  will  of  the  voters.  It  is  true,  as  has 
been  suggested,  that  before  the  enactment  of 
that  law  anyone  might  print  and  circulate  as 
many  kind  of  ballots  as  he  desired,  but  this 
policy  was  deemed  to  be  unwise.  It  was  some- 
times used  to  mislead  and  defraud  the  voters, 
and  hence  the  law  was  changed  so  that  we 
have  but  a  single  ballot  prepared  under  the 
supervision  of  public  oflacers,  and  as  the  law 
directs.  Each  political  party  is  entitled  to 
have  its  ticket  placed  upon  that  ballot  under 
the  party  designation,  so  that  its  adherents 
may  intelligently  vote  for  their  party  can- 
didates. While  other  tickets  may  be  brought 
out  by  dissatisfied  or  independent  elements  in 
a  party,  such  elements  have  no  right  to  borrow 
or  misappropriate  the  party  designation,  as  that 
would  necessarily  tend  to  confuse  and  deceive 
the  voters.  The  People's  party  nominated  a 
state  ticket  in  Kansas  the  present  year,  and 
the  persons  named  have  been  certified  as  the 
candidates  of  that  party,  and  are  entitled  to  be 
placed  upon  the  ballot  under  the  heading  of  the 
Feople's  party.  Suppose  another  convention 
had  been  called  by  some  of  the  same  party  in 
northern  Kansas,  and  another  ticket  had  been 
named,  and  suppose  another  convention  of  the 
same  party  should  be  held  in  southern  Kansas, 
and  another  in  western  Kansas,  and  still 
another  state  convention  should  be  held  in 
some  remote  county  by  a  few  members  of  the 
People's  party,  and  that  each  of  these  conven- 
tions should  nominate  a  state  ticket,  and  ask 
to  have  it  placed  upon  the  ballot  as  the  regular 
People's  party  ticket;  would  each  ticket  be' en- 
titled to  a  place  on  the  ballot  under  the  party 
designation,  or  could  all  be  grouped  together 
in  one  column,  under  a  single  heading?  To 
prevent  abuses  of  this  character,  the  legislature, 
intending  that  each  party  should  only  make  a 
single  nomination,  provided  a  tribunal  to  de- 


termine, among  other  things,  disputed  ques- 
tions in  relation  to  nominations;  and  that  it  has  ' 
authority  to  determine  which  is  the  regular  or- 
ganization, and  entitled  to  use  the  party  desig- 
nation, has  heretofore  been  the  accepted  theory 
of  the  ballot  law.  It  was  so  decided  by  the  dis- 
trict court  of  Shawnee  county  in  a  controversy 
over  a  congressional  nomination  about  two 
years  ago  and  the  power  has  been  repeatedly 
exercis^  by  both  state  and  county  officers.  If 
these  tribunals  cannot  determine  questions  like 
these,  it  would  seem  that  nothing  remains  for 
their  decision  beyond  the  mere  question  of  the 
form  or  the  genuineness  of  the  certificates. 
But  that  this  was  not  the  legislative  purpose  is 
shown  by  the  provision  which  leaves  the  matter 
of  form  to  the  officer  with  which  they  are  filed. 
If  the  certificates  are  in  apparent  conformity 
with  law,  they  are  deemed  to  be  valid,  and  the 
tribunal  in  question  is  only  called  when  objec- 
tions are  made,  or  other  questions  are  raised  in 
relation  to  the  nomination.  Evidently  it 
was  not  the  intention  of  the  legislature  that 
this  tribunal  should  be  called  to  consider 
and  decide  mere  matters  of  form,  or  as  to 
the  genuineness  of  the  papers.  In  my  view,  it 
was  intended  that  they  should  determine  ques- 
tions like  the  one  before  us,  and  the  exercise 
of  such  power  by  them  would  tend  to  promote 
the  purposes  for  which  the  ballot  law  has  been 
enacted.  The  cases  mentioned  in  the  prevailing 
opinion,  and  which  it  is  claimed  hold  to  a  dif- 
ferent view,  are  not  based  upon  statutes  like 
our  own.  As  has  already  been  noted,  the 
legislature  in  conferring  power  upon  the  tri- 
bunal has  not  confined  it  to  mere  objections, 
but  has  extended  it  to  other  questions  in  re- 
lation to  the  nominations.  The  power  is 
lodged  with  important  officers  In  each  tri- 
bunal, and,  recognizing  that  legal  questions 
would  arise  for  decision,  it  is  provided  that 
the  attorney  general  shall  be  a  member  of  the 
state  tribunal,  and  the  county  attorney  of  the 
county  tribunal.  Instead  of  disposing  of 
the  questions  arising  in  a  summary  way,  which 
seems  to  be  authorized  by  the  statutes  of  some 
of  the  other  states,  these  tribunals  can  only  act 
upon  the  matters  submitted  to  them  after  due 
notice  has  been  given  to  the  interested  parties. 
These  notices  fix  the  time  and  place  when  a 
hearing  will  be  had,  and  there  is  time  for  a  full 
presentation  and  deliberate  consideration  of 
the  facts  in  controversy. 
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D.  A.  McDonald,  Petitioner, 
William  M.  HINTON,  Registrar  of  Voters. 

^    ( Cal ) 

Which  of  two  or  more  b<Mlie0  of  voters 


Note.— See  also  the  preoeding  case  of  Sims  v. 
Daniels,  and  others  cited  in  noU  thereto. 
d5L.  R.A. 


claiming  to  be  the  eonventioii  contem- 
plated by  Pol.  Code,  86  1186,  1187,  is  the  true  one 
must  be  determiued,  in  the  first  instance  at  least, 
by  the  registrar  to  whom  certificates  of  nomiDa- 
tion  are  presented  for  filing,  and  the  mere  fact 
that  a  certificate  is  in  due  form  is  not  in  itself 
conclusive  as  to  his  duty  to  file  it. 

{Beatty^  Ch.  J.,  and  Harrison  and  Oaroutte,  JJ.,  dfe- 

ftent.) 

(October  9, 1880.) 
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PETITION  for  a  writ  of  mandamus  to  com- 
pel the  resi)ODdeDt  to  place  petitioner's 
name  on  the  official  ballot  at  a  coming  election. 
Benied. 

The  case  sufficiently  appears  in  the  opinion. 

Metirr».  William  F.  Humphrey,  Eag^ene 
Lent,  Joseph  Rothechild,  Charlee  J. 
Hefferertjr,  D.  Friedenrieh,  and  P.  F. 
Dunne,  for  petitioner: 

A  court  of  equity  deals  only  with  questions 
of  property  and  the  maintenance  of  civil 
rights. 

The  court  has  no  jurisdiction  in  matters  of  a 
political  character,  or  in  matters  merely  crim- 
inal or  immoral, which  do  not  affect  any  prop- 
erty right 

Skendan  v.  Colvin,  78  111.  247;  Re  Saxoyer, 
124  U.  8.  218,  31  L.  ed.  406;  Phelps  v.  Piper, 
48  Neb.  724,  83  L.  R.  A.  58. 

Id  this  state  it  is  necessary  to  vote  separately 
for  each  candidate.  One  of  the  evident  pur- 
poses of  our  legislature  was  to  encourage  the 
use  of  individual  judgment  on  the  part  of  the 
voter  as  to  every  candidate  upon  the  official 
ballot.  It  was  not  designed  to  encourage  the 
careless  voter  who  votes  blindly  for  the  nomi- 
nees of  his  party  without  inquiry  or  concern  as 
to  their  fitness. 

WardaUY.  Z>ote»(Cal.)  Oct.  7,  1894. 

Neither  has  this  court  any  power  to  enjoin 
the  registrar  from  receiving  or  filing  any  cer- 
tificate of  nomination  presented  to  him  which 
is  authenticated  in  the  manner  required  by 

People,  Eaton,  v.  District  Court,  18  Colo.  26. 

A  determination  by  the  state  convention  of 
a  party  on  a  contest  between  two  delegations  as 
to  the  regularity  of  the  conventions  by  which 
they  were  nominated  will  be  treated  by  the 
courts  as  conclusive. 

Re  Redmond,  5  Misc.  869;  Re  Pollard's  Ap 
plicntion,  55  N.  Y.  S.  R.  155;  Re  Broat,  6 
Misc.  445;  Re  MiieheU,  81  Hud,  401;  Re  Mad 
dfn,  70  N.  Y.  S.  R.  584;  Fernbacher  v.  Roose- 
ttlt,  90  Hun,  441;  People,  Eaton,  v.  District 
Court,  supra;  State,  Sturdevant,  v.  Allen,  43 
Neb.  651;  Shields  v.  Jacob,  8»  Mich.  169.  18  L. 
R.  A.  760;  Beck  v.  Wayne  County  Election 
Comr$.  103  Mich.  198. 

Mr.  T.  Carl  Spelling  for  intervener. 

Mr.  Garret  W.  l^Enemey,  for  re- 
spondent: 

A  writ  of  mandate  will  not  be  issued  in  this 
proceeding  unless  the  petitioner  is  entitled  to 
the  use  and  enjoyment  of  a  right  from  which 
he  is  unlawfully  precluded  by  the  respondent. 

Code  Civ.  Proc.  §  1085;  Von  Schmidt  v. 
Widber,  105  Cal.  151. 

The  Australian  ballot  system,  as  it  has  been 
adopted  in  California,  contemplates  that  there 
shall  be  but  one  set  of  nominees  to  represent 
each  political  party,  and  only  the  nominees  who 
in  fact  represent  such  party  (which  includes,  of 
course,  the  right  to  represent  it)  are  entitled  to 
have  their  certificate  of  nomination  filed  as  rep- 
resentatives of  the  party. 

Pol.  Code,  §  1186;  Eaton  v.  Brown,  96  Cal. 
371, 17  L.  R.  A.  697. 

Adjudications  from  sister  states  under  vary- 
ing laws  can  aid  little  in  determining  "their 
scope." 

Be  WdeKs  Estate,  106  Cal.  481. 

When  the  certificate  of  nomination  set  out  in 
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the  petition  in  this  proceeding  was  presented 
to  the  respondent,  it  was  his  duty  to  file  it  only  in 
the  event  that  the  nominations  therein  certified 
to  have  been  made  were  in  fact  made  by  an  or- 
ganized assemblage  of  delegates  representing 
the  Democratic  party. 

The  test  for  the  issuance  of  a  writ  of  man- 
damus tocompel  a  board,  tribunal,  or  officer  to  do 
an  act  which  be  has  refused  to  do  is  not  whether 
the  refusal  involves  the  exercise  of  discretion 
or  an  exercise  of  judicial  power,  but  whether 
it  was  a  determination  which  the  law  intended 
to  be  final;  and  if  not,  whether  there  is  a 
plain,  speedy,  and  adequate  remedy  in  the  or- 
dinary course. 

Wood  V.  Strother,  76  Cal.  546;  Hensley  v. 
Sacramento  County  Super.  Ct.  Ill  Cal.  541; 
Keller  v.  Hewitt,  109  Cal.  146. 

If  the  petitioner  claimed  as  a  matter  of  fact 
that  the  convention  by  which  he  was  nomi- 
nated did  in  truth  and  of  right  represent  the 
Democratic  party,  and  issue  was  joined  thereon 
by  the  respondent,  this  court  has  ample  power, 
and  it  would  have  been  its  duty,  to  have  tried 
the  fact,  if  essential  to  the  determination  of 
the  case. 

Cal.  Code  Civ.  Proc.  §  1090;  People  v.  Ala- 
medfi  County  Supers.  45  Cal.  895. 

Political  rights  must  be  asserted  in  a  court 
of  law. 

FUteher  v.  Tuftle,  151  111.  41.  25  L.  R.  A. 
148:  Re  Sawyer,  124  U.  S.  212,  31  L.  ed.  406. 

This  proceeding  is  one  at  law. 

To  give  candidates  the  party  designation  of 
the  parly,  which  they  do  not  represent,  but 
which  they  admit  they  are  falsely  and  fraudu- 
lently attempting  to  represent,  will  not  secure 
a  fair  election,  but  will  tend  in  a  very  great 
degree  to  deceive  and  confuse  many  voters  and 
lead  them  into  voting  for  candidates  for  whom 
they  do  not  desire  to  vote.  A  voter  has  a 
right  to  assume  that  a  ballot  published  by 
public  authority  is  not  an  official  lie. 

Ewingv.  i&wfn*  (Cal.)  No.  15,924. 

Per  Curiam: 

The  writ  should  be  denied.  Whether  a  reg- 
istrar in  filing  or  refusing  to  file  a  proffered 
certificate  of  nomination  by  a  convention,  acts- 
ministerially  or  judicially,  it  is  clear  that  he 
cannot  be  commanded  by  mandamus  to  do  an 
act  which  the  law  does  not  require  him  to  do. 
Now,  §§  1186  and  1187  of  the  Political  Code 
clearly  contemplate  that  a  political  party 
which  at  the  last  election  polled  at  least  8  per 
cent  of  the  entire  vote  can  be  represented  by 
only  one  convention.  A  contrary  view  would 
certainly  defeat  the  purpose  of  the  law. 
Therefore,  when  each  of  two  or  more  bodies 
of  voters  claims  to  be  the  convention  contem- 
plated by  the  Code,  the  registrar  must  deter- 
mine, in  the  first  instance,  at  least,  which  one 
of  the  bodies  was  "an  organized  assemblage 
of  delegates  representing"  the  particular  polit- 
ical party  named.  To  say  that  the  presenta- 
tion of  a  certificate  in  due  form  is  conclusive- 
of  the  essential  fact  upon  which  the  alleged 
right  rests  is  to  announce  the  principle  that 
each  party  to  a  controversy  is  the  exclusive 
judge  of  his  own  case.  If  the  issue  were  pre- 
sented here  whether  or  not  the  convention 
which  the  petitioners  represent  was  the  con- 
vention which  in  fact  represented  the  Demo. 
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•cratic  party,  then  this  court  would  have  to 
<M)n8ider  whether  or  not  it  would,  upon  man- 
damus, hear  evidence,  and,  after  a  trial  here, 
itself  determine  the  essential  fact  in  dispute. 
But  this  proceeding  was  submitted  upon  the 
admission  that  the  convention  represented  by 
petitioners  only  "claimed  to  be,"  but  was  not, 
A  convention  representing  said  political  party, 
and  upon  the  theory  that  the  registrar  was 
bound  to  file  their  certificate  merely  because 
it  was  in  due  and  regular  form .  Therefore  the 
question  whether  or  not  this  court  should, 
upon  mandamus,  inquire  into  the  fact,  and  de- 
termine whether  said  convention  did  or  did 
not  represent  said  political  party,  is  not  before 
us.  It  therefore  does  not  appear  that  the  reg- 
istrar has  refused  to  do  any  act  which  the  law 
enjoins  upon  him  as  a  duty. 

The  petition  for  the  torit  of  inandamus  is  de- 
nied, and  the  proceeding  dismissed. 

We  dissent:  Beatty*  Ch.  J.;  Harrison, 
■«• 

Oaroatte,  J.,  dissenting: 

I  dissent.  There  are  three  constructions  to 
be  placed  upon  this  statute:  (1)  That  the  action 
of  the  registrar  is  final  and  conclusive.  (2) 
That  it  is  the  duty  of  the  registrar  to  decide  as 
a  fact  whether  or'not  the  certificate  presented 
to  him  comes  from  the  regular  and  genuine 
Democratic  or  Eepublican  party  which  it  pur- 
ports to  represent,  and  that  such  decision  bv 
him  is  reviewable  by  this  court.  (8)  That  it  is 
the  duty  of  the  registrar  to  file  all  certificates 
which  upon  their  face  comply  with  the  statute. 

To  hold  that  the  action  of  the  registrar  is 
final  I  cannot  indorse  for  a  moment.  Every 
court  which  has  given  the  question  any  con- 
sideration whatever  has  held  against  such  a 
construction.  It  is  placing  a  power  so  tre- 
mendous in  the  hands  of  the  registrar  that 
such  a  construction  should  not  be  held  if  pos- 
sible to  avoid  it.  The  language  indicating 
such  intention  upon  the  part  of  the  legislature 
must  be  so  plain  as  to  admit  of  no  doubt.  If 
the  language  needs  construction,  it  should  be 
•construed  in  some  other  direction.  If  the  re- 
jection of  a  certificate  by  the  registrar  is  final, 
if  it  is  beyond  all  review  by  courts,  he  could 
refuse  to  file  all  certificates  purporting  to  come 
from  opposing  political  parties,  and,  in  effect, 
hold  the  result  of  the  election  in  the  hollow  of 
his  hand.  The  secretary  of  state,  by  refusing 
10  file  a  certificate  presented  to  him  coming 
from  one  of  the  great  political  parties,  could 
absolutely  prevent  that  party,  through  its 
electors,  irom  voting  for  a  candidate  for  Presi- 
dent of  these  United  States.  It  is  needless  to 
say  that  the  court  is  bound  to  look  further  for 
the  true  construction  of  this  act. 

The  second  construction  suggested  cannot  be 
maintained.  It  seems  impossible  that  it  was 
ever  intended  for  this  court  to  enter  into  a  trial 
of  fact  as  to  which  set  of  claimants  constituted 
the  regular,  true,  genuine  Democratic  or  Re- 
publican party.  It  is  admitted  by  counsel 
that  such  question  of  fact  is  not  to  be  deter- 
mined by  the  principle  or  principles  represented 
by  these  respective  claimants;  but  it  is  in- 
sisted that  such  question  of  fact  must  be  de- 
cided by  an  investigation  as  to  the  regularity 
of  the  organization,  that  respective  abstracts 
of  title  must  be  furnished,  and  that  the  legal 
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title  must  prevail.  Such  an  investigation 
would  open  up  most  interesting  fields.  As  in 
titles  to  real  estate,  I  see  no  way  of  cutting  oflT 
the  investigation  until  it  goes  back  to  the 
original  or  paramount  source  of  title,  whether 
that  original  title  originated  in  the  city,  state, 
or  nation.  I  do  not  know  what  particular 
principles  of  law  could  be  invoked  in  the  in- 
vestigation of  such  a  fact.  Its  determination 
would  depend  upon  the  validity  of  the  action 
of  a  committee;  and  this  validity  would  de- 
pend upon  the  regularity  and  validity  of  mo- 
tions to  adjourn,  to  reconsider,  to  lay  on  the 
table,  to  postpone,  as  to  what  constitutes  a 
majority,  a  quorum,  a  special  meeting,  a  legal 
committee,  and  a  thousand  other  matters 
purely  of  parliamentary  usage.  In  the  trial  of 
such  a  question  Blackstone  and  Kent  would 
be  entirely  displaced  by  Gushing  or  Roberts. 
That  character  of  investigation  had  better 
come  for  consideration  before  a  high-school 
debating  society  rather  than  a  court  of  last 
resort.  Again,  let  us  assutne  that  the  mem- 
bers of  the  genuine  central  committee  which 
guided  the  destinies  of  its  party  all  resign. 
The  power  to  perpetuate  the  organization 
rested  in  its  hands  alone,  and  now  that  com- 
mittee is  no  more.  Thus  a  great  party  would 
be  placed  in  a  sorry  plight.  It  would  be  in 
the  position  of  a  trust  without  a  trustee;  and  I 
presume,  upon  the  happening  of  such  a  grave 
emergency,  a  court  of  equity  would  fill  the 
breach,  and  appoint  a  new  committee.  Let  us 
assume  a  case  where  the  committee  would 
neither  resign  nor  take  any  steps  to  nominate 
a  ticket  to  be  voted  for  by  its  party  electors. 
We  thus  have  a  present,  live  organization;  it 
is  regular;  there  is  no  flaw  in  its  title;  it  is  be- 
yond suspicion;  it  represents  and  stands  for 
the  Republican  party,  but  it  does  nothing. 
Under  such  circumstances,  is  it  possible  that 
no  Republican  ticket  could  be  placed  in  the 
political  field  for  which  Republicans  might 
cast  their  votes?  Time  is  too  short  for  me  to 
indulge  in  other  suggestions  showing  absurd 
results.  It  is  not  because  they  do  not  exist, 
for  there  are  more  and  worse;  and  I  am  of  the 
opinion  that  this  construction  must  not  be 
maintained  if  there  is  any  other  road  to  travel, 
however  long  and  rough  it  may  be. 

I  think  the  third  construction  contended  for 
should  be  adopted,  and  that  when  a  certificate 
is  presented  to  the  registrar,  which  is  in  the 
form  required  by  the  law.  he  is  bound  to  re- 
ceive and  file  it.  Penalties  are  provided 
against  forging  certificates,  and  it  is  further 
provided  that  affidavits  as  to  the  truthfulness 
of  the  facts  therein  recited  must  be  attached. 
In  a  limited  way  these  provisions  seem  to  af- 
ford the  registrar  some  protection;  but.  how- 
ever that  may  be,  if  the  protection  against 
fraud  is  insufficient,  it  is  the  fault  of  the  law. 
The  statute  provides  that  the  registrar  must 
"then  and  there  forthwith"  act  upon  the  cer- 
tificate presented,  either  by  accepting  or  re- 
jecting it.  The  very  language  itself  clearly 
indicates  that  there  shall  be  no  hearing  npon 
the  facts.  The  language,  ex  neceseitau,  pre- 
cludes such  hearing.  If  the  registrar  is  not 
first  to  investiffate  the  facts,  then  certainly 
the  law  does  not  contemplate  that  the  court 
shall  subsequently  investigate  them.  The 
construction  which  I  think  should  be  adopted 


1896. 


McDonald  v.  Hinton. 


155 


is  simply  this:  All  certificates,  valid  upon 
their  face,  should  be  received  and  filed,  and, 
if  two  or  more  certificates  are  presented  by 
persons  claiming  to  represent  the  same  party, 
they  should  each  be  filed,  and  the  nominees 
therein  contained  have  an  equal  chance  upon 
the  ballot.  The  only  serious  result  to  flow 
from  such  holding  is  that  it  tends  to  disor- 
ganize and  disintegrate  party  organizations. 
It  casts  upon  each  elector  the  duty  of  making 
a  personal  investigation  as  to  the  candidate 
whom  he  desires  to  support  with  his  suffrage. 
It  forces  him  to  rely  upon  his  own  knowledge, 
rather  than  depend  upon  party  names  or  party 
symbols.    Possibly  this  construction  may,  for 


this  reason,  be  seriously  objectionable,  but 
such  objection  is  entirely  overshadowed  by  the 
objections  raised  to  the  other  constructions 
suggested.  Of  all  the  evils  it  is  certainly  the 
least,  and,  this  being  so,  it  will  be  assumed 
that  the  legislature  intended  the  statute  to  be 
so  construed.  The  intention  of  the  legislature 
in  this  regard  could  be  made  plainer,  and  prob- 
ably the  objections  here  suggested  could  be 
avoided,  by  future  legislation.  Possibly  the 
whole  law  should  be  repealed  by  reason  of  its 
many  crudities  and  contradictions.  The  writ 
should  be  granted. 

Rehearing  denied  November  6, 1896. 


UTAH  SUPREME  COURT. 


Jane  ENGLISH  et  al.,  Se*pU., 

V. 

SOUTHERN  PACIFIC  COMPANY  et  aL, 
Appis. 


(- 


.Utah. 


.) 


*1.  Notwtthrta,nding  the  (Statutes  of 
Utah  provide  that  railroad  companies 
cro— tug  streets  and  thoronfiphfkres 
shall  ring  the  locomotiTe  bell  and  eound 
the  whistle,  yet  this  statute  will  not  relieve  the 
railroad  company  from  tbe  cbarfre  of  neffliffence 
In'falilnK  to  adopt  such  other  reasonable  meas- 
ures for  public  safet}-  as  common  prudence  may 
dictate,  considering  tbe  danger,  locality,  travel, 
and  surrounding  circumstances.  The  rule  is 
founded  In  common  law  that  everyone  must  so 
conduct  and  use  his  own  property  as  that,  under 
ordinary  circumstances,  he  will  not  Injure  anoth- 
er, if  the  injury  can  be  avoided  by  the  use  of  rea- 
sonable care. 

2.  The  vigilance  and  care  to  be  nsed  at 
public  crossings  in  populous  cities 
wbere  many  tracks  are  built  and  used  across  a 
public  thoroughfare,  and  the  crossing  is  in  nearly 
constant  use,  arc  greater  than  at  ordina,ry  road 
crossings  in  country  places  or  small  and  less 
populous  localities:  and  tbe  care  to  be  used  must 
depend  upon  the  facts.  And  In  crossing  a  thickly 
populated  street,  which  Is  almost  constantly  in 
use  in  a  large  city,  where  traveling  across  It  is 
dangerous,  reasonable  care  and  prudence  on  tbe 
part  of  the  railroad  company  require  it  to  pro- 
vide, at  such  crossing,  flagmen  or  gates  during 
the  time  the  tracks  are  in  use,  so  as  to  lessen  the 
danger  caused  by  tbe  almost  constant  use  of  the 
tracks  in  operating  and  switching  trains  across 
the  street;  but  this  care  need  not  be  observed  in 
country  districts  or  smaller  localities,  wbere  but 
few  pass  each  day,  and  the  probable  danger  is 
thereby  much  lessened. 

8.  TeetlaBony  showing  the  danger  of  the 
rmsslngi  and  its  locality  and  use  in  populous 
localities,  was  proper  to  be  submitted  to  tbe  Jury, 
as  bearing  upon  'the  question  of  negligence  of 
the  company  in  not  providing  flagmen  or  gates 

•Headnotes  by  Mineb,  J. 


at  such  crossing,  to  protect  travelers,  under 
guarded  instruction  from  tbe  court. 

4*  Where  the  widow  of  deceased  was 
called  as  a  witness*  it  was  competent  for 
her  to  state  the  names  and  ages  of  tbe  children  of 
the  deceased;  and  especially  so  as  they  were  all 
parties  to  the  action. 

6.  In  an  action  for  damages  in  causing 
death  by  negligence*  tbe  law  allows  noth- 
ing more  than  tbe  pecuniary  loss,  as  shown  by 
tbe  proof,  and  measured  by  pecuniary  standard. 
Tbe  extent  of  the  loss  should  not  be  measured  by 
the  wealth  or  poverty  of  the  recipient  or  giver, 
but  by  his  earnings,  care,  health,  beneficent  and 
pecuniary  contributions  given,  or  in  reasonable 
expectation  of  being  given,  to  the  widow  and 
children,  as  shown  by  the  proof,  and  Judged  from 
all  tbe  circumstances  of  tbe  case  to  be  Just,  but 
measured  by  a  pecuniary  standard. 

6.  Where  the  deceased  was  thirty-eight 
years  old*  In  good  health,  and  earning  $60  per 
month,  which  he  contributed  to  the  support  of 
his  wife  and  seven  children,  tbe  eldest  being 
seventeen  years  of  age,  and  it  appears  that  his 
expectancy  of  life  was  twenty-nine  years,— He/d, 
that,  under  tbe  rule  of  law,  S1K.U0O  or  $18,000 
damages  were  excessive,  and  that  the  damages 
should  be  reduced  to  $10,000,  and  Judgment  modi- 
fled  accordingly;  this  action  being  brought,  and 
appeal  taken,  before  the  state  was  admitted  into 
tbe  Union. 

(May  27, 1806.) 

APPEAL  by  defendants  from  a  judgment  of 
the  District  Court  for  Weber  County  in 
favor  of  defendants  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  killing 
of    William     English,     plaintiff's     intestate. 

The  facts  are  stated  in  the  opinion. 

Afessrs.  Marshall  A  Royle  and  Parley 
L.  WiUiamti,  for  appellanis: 

The  deceased  by  his  own  negligence  and 
want  of  care  contributed  to  bis  own  iniury, 
and  therefore  plaintiffs  could  not  recover  from 
the  defendants.  ,^^    ^^^   «»  no  oa 

Beach,  Contrib.  Neg.  pp.  191, 195,  |^  63. 64; 


KOTm.-For  statutory  siirnals  as  the  measure  of  I  New  York,  L.  B.  &  W.  R.  Co.  v.  Leamon  (N.  J.  Err. 
trainmen*s  duty  at  hlipbway  crossings,    see  note  to  I  A  App.)  15  L.  K.  A.  4S6. 
35  L.  R  A, 
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Utah  Sxtfreme  Court. 


May. 


Grand  Trunk  R.  Co.  v.  Itea,  144  U.  8.  480, 
36  L.ed.  498;  Louisville  <fc  N.  B.  Go.  v.  Eich- 
ards,  100  Ala.  866;  Mehegan  v.  New  York  G. 
iS;H.  R  R.  Go.  46  N.  Y.  8.  R.  497;  Yancey  y. 
Wabash,  St.  L.  d  P.  R.  Co.  93  Mo.  483;  Wood- 
ard  V.  New  York,  L.  E.  <&  W.  R.  Co.  106  N. 
Y.  369;  Avstin  v.  Chicago,  R.  I.  &  P.  R,  Co. 
91  111.  85;  Lake  Shore  <fe  M.  S.  R.  Go.  v.  Clem- 
ens, 5  111.  App.  77. 

It  is  Degligeoce  per  se  ffir  a,  person  to  go 
upon  a  railroad  track  without  looking  both 
ways  for  trains  and  using  vigilance  to  avoid  a 
collision. 

Havens  v.  Brie  R.  Go.  41 N.  Y.  296;  Gorton 
V.  ^i^  R.  Go.  45  N.  Y.  660;  Salter  v.  Utiea  cfc 
B.  R.  R.  Go.  75  N.  Y.  273;  GonneUy  v.  New 
York  G.  cfe  H.  R.  R.  Co.  88  N.  Y.  846;  Mann 
v.  Belt  R,  <fe  Stockyard  Go.  128  Ind.  188; 
Jfatta  V.  Chicago  cfc  W.  M.  R.  Go.  69  Mich. 
109;  Shvfelt  v.  Flint  <Sc  P.  M.  R.  Go.  96  Mich. 
827;  Pennsylvania  R.  Go.  v.  Ackerman,  74 Pa. 
265;  Aiken  v.  Pennsylvania  R.  Go.  180  Pa. 
880;  Maryland  G.  R.  Go.  v.  Nevbenr,  62  Md. 
891 ;  State,  Dyrenfurth,  v.  Baltimore  dh  O.  R. 
Go.  78  Md.  874,  11  L.  R.  A.  442;  Nosier  v. 
Chicago,  B.  iSb  Q.  R.  Co.  78  Iowa.  268;  Benton 
V.  Central  R.  Go.  42  Iowa,  192;  Chicago  cfe  A. 
R.  Go.  V.  Gret27ier,  46  111.  74;  Fmrler  v.  New 
York  C.  <fe  H.  R.  R.  Go.  74  Hun,  141;  Bomboy 
V.  New  Yoik  G.  &  H.  R.  R.  Go.  47  Hun.  425; 
Denver  d  R.  G.  R.  Co.  v.  Ryan,  17  Colo.  98; 
CJiicago  cfe  N.  W.  R.  Go.  v.  Gertsen,  16  111. 
App.  614;  Chicago,  B.  d  Q.  R.  Co.  v.  Lee,  68 
111.  576;  Patton  v.  East  Tennessee,  V.  &  G.  R. 
Co.  89  Tenn.  870,  12  L.  R.  A.  184;  Louisville 
&N.  R.  Co.  v.  Webb,  90  Ala.  185,  11  L.  R.  A. 
674;  Marks  v.  Petersburg  R.  Go.  88  Va.  1; 
Dunning  v.  Bond,  88  Fed.  Rep.  813;  Illinois 
G.  R.  Go.  V.  Goddard,  72  111.  567;  Gardner  v. 
Detroit,  L.  d  N.R.  Go.  97  Mich.  240. 

When  a  view  of  the  track  is  obstructed,  the 
traveler  must  use  increased  diligence,  and  if 
he  ventures  upon  a  track  of  which  bis  view 
has  been  obstructed,  without  first  seeking  to 
ascertain  the  facts,  he  does  so  at  his  peril. 

Griffin  v.  Chicago,  R.  I.  d  P.  R.  Co.  68 
Iowa,  685;  See/eld  v.  Chicago,  M.  d  St.  P.  R. 
Co.  70  Wis.  218;  Chicago,  R.  I.  d  P.  R.  Go.  v. 
Grisnian,  19  Colo.  80;  Chicago,  K.  d  W.  R. 
Co.  V.  Fisher,  49  Kan.  460;  Tucker  ^r.  Duncan, 
9  Fed.  Rep.  867;  Mackey  v.  New  York  C.  R. 
Co.  27  Barb.  629;  Pennsylvania  Co.  v.  Morel, 
40  Ohio  8t.  388;  Atchison,  T.  d  8.  F.  R.  Co. 
V.  Townsend,  89  Kan.  115;  Pennsylvania  Co. 
V.  Frana,  112  111.  398;  McBride  v.  Northern 
P.  R.  Go.  19  Or.  64;  Durbin  v.  Oregon  R.  d 
Nav.  Co.  17  Or.  5;  Gla^k  v.  NortJiern  P.  R. 
Co.  47  Minn.  880;  Pennsylvania  R.  Co.  v. 
Beale,  78  Pa.  504,  18  Am.  Rep.  768;  Hixson  v. 
St.  Louis,  H.  d  K.  R.  Co.  80  Mo.  885;  Kelly 
V.  Chicago  d  A.  R.  Go.  88  Mo.  684:  WhaUn 
V.  New  York  G.  d  R.  R.  R.  Go.  58  Hun.  481; 
Abbot  V.  Dwinnell,  74  Wis.  514;  Gothard  v. 
Alabama  G.  S.  R.  Go.  67  Ala.  114;  Baltimore 
d  0.  R.  Co.  V.  Hobbs{lAd.)  19  Am.  AEncr.  R. 
Cas.  337;  Brady  v.  Toledo,  A.  A  d  N.  M.  R. 
Co.  81  Mich.  616. 

A  traveler  at  a  railroad  crossing  whose  view 
of  a  railroad  track  is  temporarily  obscured  by 
smoke  or  by  a  passing  train  or  by  other  tem- 
porary causes,  is  in  duty  bound  to  stop  and 
wait  until  the  obstruction  to  his  view  is  re- 
moved, before  crossing  the  track  into  a  posi- 

.  L.  R.  A. 


tion  of  peril,  and  if  he  heedlessly  passes  for- 
ward into  collision  with  an  approaching  train, 
he  is  chargeable  with  contributory  negheence. 

Foran  v.  New  York  G.  d  H.  R.  R.  Co.  64 
Hun,  510;  Chicago,  R.  L  d  P.  R.  Co.  v.  Oi*- 
man,  19  Colo.  30;  Chicago,  K.  d  W.  R.  Co.  v. 
Fisher,  49  Kan.  460;  Fletcher  v.  Fitchburg  R 
Co.  149  Mass.  127,  8  L.  R.  A.  748;  Marty 
V.  Chicago,  St.  P.  M.  d  0.  R.  Co.  38  Minn. 
108;  Uamm  v.  New  York  C.  d  H.  R.  R.  Co. 
18  Jones  &  8.  78;  Kravs  v.  Pennsylvania  R. 
Co.  189  Pa.  272;  Flemming  v.  Western  P.  R. 
Co.  49  Cal.  257;  Schmidt  v.  Philadelphia  d  R. 
R.  Go.  149  Pa.  357;  Benson  v.  Chicago  d  N. 
W.  R.  Go.  41  111.  App.  227;  Whalen  v.  New 
York  G.  d  H.  R.  R.  Go.  40  N.  Y.  S.  R.  666; 
Durbin  v.  Oregon  R.  d  Nav.  Go.  supra. 

The  statutes  of  Utah  only  impose  upon 
railroad  companies  the  duty  of  sounding  the 
whistle  and  ringing  the  bell  upon  the  approach 
of  trains  to  public  crossings,  and  there  is  no 
other  requirement  of  notice  for  the  protection 
of  the  public  at  any  highway  or  street  cross- 
ing imposed  by  statutes  of  Utah;  and  the  court 
should  not  have  left  it  to  the  jury  to  determine 
whether  a  flagman  was  required. 

Beisiegel  v.  New  York  G.  R.  Go.  40  N.  Y.  12; 
Grippen  v.  New  York  G.  R.  Go.  Id.  34;  Weber  v. 
New  York  G.  d  H.  R.  R.  Go.  68  N.  Y.  459; 
McGrath  v.  New  York  C.  d  B.  R.  R,  Co.  59  N. 
Y.  472,  17  Am.  Rep.  359;  Carraher  v.  San 
Francisco  Bridge  Co.  81  Cal.  101. 

It  should  not  be  charged  as  a  rule  of  law, 
nor  submitted  to  the  jury  to  determine,  that  it  is 
the  duty  of  a  railroad  company  to  keep  a  flag- 
man at  a  crossing  when  not  required  by  any 
statute,  or  municipal  ordinance,  or  by  self-im- 
posed custom. 

Ernst  V.  Hudson  River  R.  Co.  39  N.  Y.  61, 
100  Am.  Dec.  406;  Culhane  v.  New  York  G.  d 
H.  R.  R.  Go.  60  N.  Y.  136;  Dyer  v.  Erie  R, 
Go.  71  N.  Y.  231;  Pakalinsky  v.  New  York  C. 
d  H.  R.  R.  Go.  82  N.  Y.  427;  Houghkirk  v. 
Delaware  d  H.  Canal  Co.  92  N.  Y.  226,  44 
Am.  Rep.  370;  Gumming  v.  Brookly^i  City  R. 
Co.  104  N.  Y.  671;  Semel  v.  Netc  York,  N.  H. 
dH.  R.  Co.  9  Daly,  321;  Bueky.  Manhattan 
R.  Go.  15  Daly,  279;  Schwartz  v.  Hudson  River 
R.  Co.4:  Robt,  847;  Sutherland  v.  New  York  C.  d 
H.  R.  R.  Co.  9  Jones  &  S.  17;  Crawford  v. 
Delaware,  L.  d  W.  R.  Co.  23  Jones  &  S.  50; 
Coyle  V.  Long  Island  R.  Co.  33  Hun,  37;  Coie 
y.  New  York  C.  d  H.  R.  R.  Co.  75  Hun,  528; 
Dyson  v.  New  York  d  N.  E.  R.  Go.  57  Conn. 
9;  Heddles  v.  Chicago  d  N.  W.  R.  Co.  74  Wis. 
289;  Wincfiell  v.  Abbot,  77  Wis.  375;  Welsch  v. 
Hannibal  d  St.  J.  R.  Go.  72  Mo.  451,  37  Am. 
Rep.  440;  Pennsylvania  R.  Co.  v.  MatUiews. 
36  N.  J.  L.  534;  /Sitote,  Foy,  v.  Philadelphia, 
W.  d  B.  R.  Co.  All  Md.  85;  StuUey  v.  London 
d  N.  W.  R.  Go.  L.  R.  1  Exch.  13;  Cliff  v. 
Midland  R.  Go.  L.  R.  6  Q.  B.  258. 

It  is  only  in  cases  of  peculiar,  extraordinary, 
and  exceptional  danger,  caused  by  the  peculiar 
construction  of  the  road,  such  as  to  render  it 
necessary  to  have  a  flagman  or  gates  to  warn 
the  public  of  danger,  which  ordinarily  prudent 
persons  could  not  otherwise  be  expected  to 
guard  against  or  avoid,  that  a  flagman  or  an 
equivalent  may  be  required  as  an  extra  pre- 
caution, but  the  facts  constituting  such  neces- 
sity must  appear  in  the  case,  and  the  exception 
should  not  be  left  to  the  caprice  of  a  jury. 


1896. 


English  y.  Socth£Bn  Pacific  Co. 


157 


Pennsylvania  R,  Co.  v.  Matthews,  supra; 
Haan^,  Orand  Rapids  &L  B.  Co.  47  Mich. 
406;  WeUcJi  v.  Hannibal  &  St,  J,  R.  Co.  supra; 
Cliff  V.  Midland  R,  Co.  L.  R.  5  Q.  B.  264; 
Peoria  db  P.  U.  R.  Co.  ▼.  Herman,  39  111.  App. 
287;  Vallanee  y.  Boston  dh  A.  R.  Co.  d5  Fed. 
Rep.  365;  Grand  Trunk  R.  Co,  v.  Ives,  144  U. 
S.  408,  420,  36  L.  ed.  485.  41K);  Lapsley  v. 
Union  P.  R.  Co.  50  Fed.  Rep.  177;  Cleveland, 
C.  a  dt  I.  R.  Co.  V.  6c/ineider,  45  Ohio  St 
693. 

Where  there  is  positive  proof  of  numerous 
witnesses  that  the  statutory  signals  were  given 
the  mere  negative  statement  of  witnesses  who 
did  not  hear  them  does  not  raise  a  substantial 
conflict,  and  in  such  case  a  verdict  based  upon 
the  theory  that  they  were  not  given  is  against 

Culhane  y'.Mw  York  C.  d  H.  R.  R.  Co.  60  N. 
Y.  134;  Sliufelt  v.  Flint  db  P.  M.  R.  Co.  96 
Mich.  334;  JOurkee  v.  Delauare  dk  H.  Canal 
Co.  88  Hun.  471. 

The  verdict  is  far  in  excess  of  any  damages 
which,  under  the  law,  could  or  should  be  al- 
lowed in  this  case. 

St.  Louis,  L  M.  dh  8.  R.  Go.  v.  Robbins,  57 
Ark.  377;  Texas  A  St.  L.  R.  Co.  v.  Eddy,  42 
Ark.  527;  Wood's  Mayne,  Damages,  746,  and 
cases;  3  Sutherland.  Damages.  259;  3  Sedew. 
Damages,  §§  1319  et  seq.;  Gilbert  v.  Berkin- 
«^if.  liOfft,  771;  FotheringhamY.  Adams  Exp. 
Co.  86  Fed.  Rep.  252, 1  L.  R.  A.  474;  Burdiek 
V.  Weeden,  9  R.  I.  139;  Wood  v.  Gunston, 
Style,  466;  Worsier  v.  Proprietors  of  Canal 
Bridge,  16  Pick.  547;  MissouH  P.  R.  Co.  v. 
Bfcyer,  36  Kan.  58;  GoeUy.  Ambs,  22  Mo.  170; 
Swartsd  v.  Dey,  3  Kan.  244;  Clapp  v.  Hudson 
Riter  R,  Go.  19  Barb.  461;  Decatur  v.  Fisher, 
53  Dl.  407;  Chicago  v.  Kdly,  69  111.  475;  Bur- 
diek  V.  MissouH  P.  R.  Co.  128  Mo.  221,  26  L. 
R.  A  384. 

Messrs.  Evans  &  Rosters  and  A.  O. 
Horn*  for  respondents: 

The  deceased  was  in  the  ordinary  pursuit  of 
his  business,  traveling  on  a  public  highwav, 
which  was  crossed  at  right  angles  by  the  tracks 
of  the  defendants.  His  view  was  so  far  ob- 
«tracted  by  the  train  controlled  by  the  Rio 
Grande  Railway  Company  that  it  was  impos- 
sible for  him  to  see  the  approaching  train  be- 
longing to  the  Southern  Pacific  Company. 

Had  he  looked  he  could  not  have  seen  the 
train.  Had  he  listened  he  might  have  heard 
namerous  whistles,  and  bells  ringing  on  the 
depot  grounds  and  also  much  noise  and  con- 
fusion of  trains  which  were  being  switched  in 
various  directions.  To  look  or  listen  would 
bave  been  no  guide  as  to  the  particular  danger 
which  he  was  about  to  encounetr. 

Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408. 
36  L  ed.  485;  Continental ImproD.  Co.  v.  Stead, 
95  U.  S.  161.  24  L.  ed.  403. 

The  fact  that  the  railroad  company  did  not 
provide  any  safeguards  to  prevent  injury  at 
the  crossing  in  question  was  proper  to  be  sub- 
mitted to  the  consideration  of  the  jury  as  evi- 
dence of  want  of  ordinary  care  upon  the  part 
of  appeUants. 

Thompson  v.  New  York  C.  db  H.  R.  R.  Oo. 
110  N.  Y.  686;  Grand  Trunk  R.  Co.  v.  Ives, 
*upra;  Central  Pass.  R.  Co.  v.  Kuhn,  86  Ky. 
578;  81.  Louis,  V.  db  T.  H.  R.  Go.  v.  I)unn,  78 
lU.  197;  Bentley  y.  Georgia  P.  R.  Co.  86  Ala. 
85L.R.A, 


484;  WesUm  dt  A.  R.  Co.  v.  Young,  81  Ga. 
397;  Troy  v.  Cape  Fear  db  Y.  V.  R.  Co.  99  N. 
C.  298;  Bolinger  v.  St.  Paul  dh  D.  R  Co.  36 
Minn.  418;  Chicago,  B.  A  Q.  R.  Co.  v.  Perkins, 
125  111.  127;  I/misviUe  db  N.  R.  Co.  v.  Com.  13 
Bush,  388,  26  Am.  Rep.  205;  Weber  v.  New 
York  C.  db  H.  R.  R.  Co.  58  N.  Y.  461;  Patter- 
son.  Railway  Accident  Law,  IT  167;  Kinney  v. 
Crocker,  18  Wis.  80;  Heddles  v.  Chicago  dt  N 
W.  R  Co.  74  Wis.  239;  EaUm  v.  Fitehburg  R. 
Co.  129  Mass.  864;  Kansas  P.  R.  Co.  v.  Rich- 
ardson, 25  Kan.  391;  Robinson  v.  Western  P. 
R.  Co.  48  Cal.  409;  CentrtU  R.  Co.  v.  Rouse,  77 
Ga.  393. 

A  large  discretion  is  left  with  the  jury  in 
such  cases;  but  the  damages  resulting  to  the 
next  of  kin  from  the  death  of  a  relative  are.  to 
a  great  extent,  prospective  and  indefinite,  and 
the  court  will  not  interfere  with  their  assess- 
ment unless  the  jury  have  clearly  abused  their 
discretion. 

Shearm.  &  Redf.  Neg.  §  772;  Sutherland, 
Damages,  latter  part  of  §  269;  Becson  v.  Green 
Mountain  Gold  Min.  Oo.  57  Cal.  20;  Munro  v. 
Pcuiijic  Coast  Dredging  db  Reclamation  Co.  84 
Cal.  527;  Wells  v.  Denver  db  R.G.  W.  R.  Co. 
7  Utah,  482;  International  db  G.  N  R.  Co.  v. 
Ormond,  64  Tex.  485;  Gulf,  G.  A  8.  F.  R.  Co. 
V.  Johnson  (Tex.  Civ.  App.)  31  8.  W.  255;  Mis- 
souri P.  R  Oo.  V.  Lehmberg,  75  Tex.  61. 

JVUner*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  damages 
arising  from  the  allegea  negligence  of  the  de- 
fendants, in  causing  the  death  of  William  Eng- 
lish, deceased.  Upon  a  trial,  the  jury  found 
a  verdict  for  the  plaintiffs  in  the  sum  of  $15,- 
000.  Upon  a  motion  for  a  new  trial,  the  ver- 
dict and  judgment  were  reduced  to  $13,000. 

It  appears  that  on  November  21,  1894,  the 
defendants  owned  and  controlled  numerous 
railroad  tracks  crossing  Twenty-Fourth  street, 
in  the  city  of  Ogden;  that  the  depot  and  grounds 
of  the  companies  consisted  of  60  acres  of  land, 
at  which  point  numerous  railroad  tracks  cen- 
ter: that  during  nearly  every  hour  of  the  day, 
and  at  times  almost  continually,  the  three  dif- 
ferent railroad  companies  were  moving  their 
trains  upon  the  tracks  across  Twenty-Fourth 
street,  runninfi;  north  and  south,  to  and  from 
the  depot.  >  Twenty-Fourth  street  is  a  well- 
settled  and  much-traveled  street,  near  the  cen- 
tral part  of  the  city,  consisting  of  about  15,000 
people.  Prior  to  the  date  of  the  injury  com- 
plained of,  the  defendant  had  never  stationed 
a  flagman  at  the  crossing  to  warn  those  using 
the  street  of  the  approach  of  trains,  which 
were  almost  constantly  passing  and  switching 
their  trains  and  cars  across  the  street,  and  no 
gates  were  ever  erected,  or  other  precautions 
used,  to  warn  the  numerous  traveling  public 
of  the  danger,  except  the  ringing  of  the  bells, 
and  the  blowing  of  the  locomotive  whistles,  as 
the  trains  passSi  over  the  crossing.  At  the 
time  of  the  accident,  the  Rio  Granae  Western 
Railroad  Company  were  switching  an  engine 
and  three  cars  from  the  ice-house  switch,  go- 
ing northward  across  Twenty-Fourth  street. 
While  doing  so,  the  deceased,  William  Eng- 

flish.  was   traveling   west,   across   Twenty- 
'ourth  street,  with  a  horse  and  express  wagon. 
He  stopped  a  few  feet  east  of  the  Rio  Grande 
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track  and  train,  until  it  cleared  the  center  of 
the  street,  just  north,  where  it  remained  close 
to  the  street.  At  this  time  the  Southern  Pacific 
train,  consisting  of  seven  cars,  started  about 
a  mile  north  of  Twenty -Fourth  street,  and 
pushed  a  train  of  seven  cars  towards  Twenty- 
Fourth  street.  The  Rio  Grande  train  obstructed 
the  view  of  the  deceased  so  far  as  the  move- 
ments of  the  Southern  Pacific  train  were  con- 
cerned. Without  seeing  the  Southern  Pacific 
train,  the  deceased  started  to  drive  across  the 
track  No.  1«  in  the  rear  of  the  hind  car  of  the 
Rio  Grande  train,  standing  on  the  track.  As 
he  crossed  track  Ko.  1,  and  came  upon  track 
No.  2,  9  feet  to  the  west  of  it,  the  Southern 
Pacific  train  backed  up  at  the  rate  of  5  or 
6  miles  per  hour,  and  he  was  struck  by  the 
rear  end  of  the  Southern  Pacific  train,  and 
crushed  under  the  wheels  of  the  cars.  He 
died  from  such  injuries  shortly  thereafter. 
The  accident  occurred  about  4  o'clock  in  the 
afternoon  of  a  clear  day.  Several  witnesses 
testify  that  the  Southern  Pacific  train  bell  was 
ruuff,  and  the  whistles  sounded,  many  times; 
while  other  witnesses  say  they  heard  bells  and 
whistles  and  other  noises,  but  did  not  hear  the 
Southern  Pacific  bell  or  whistle.  When  the 
deceased  was  taken  from  under  the  cars,  he 
remarked  that  he  did  not  see  the  train  coming. 
Before  the  deceased  reached  track  No.  2,  he 
inquired  of  Mr.  Couch,  a  switchman  on  the 
Rio  Grande  train,  and  said,  "Can  I  cross  now?" 
The  switchman  answered,  *'No;  do  not  try  to 
cross."  Deceased  drove  on  afterwards  and 
was  injured.  At  this  time,  witness  states  that 
be  did  not  see  the  Southern  Pacific  train,  but 
had  heard  its  whistle  before.  Witness  further 
states:  "I  do  not  think  English  could  see  the 
Southern  Pacific  train  from  the  wagon  where 
he  was.  He  was  30  or  40  feet  from  me.  I 
could  not  say  whether  deceased  heard  me  or 
not."  Another  witness  says  that  Couch  hal- 
looed to  English  as  he  went  upon  the  track, 
but  did  not  hear  anything  said.  Testimony 
was  also  introduced  tending  to  contradict  the 
testimony  of  Couch.  Page  testifies  that  he  was 
present  and  saw  English  come  out  from  behind 
the  Rio  Grande  cars,  and,  when  his  horse  was 
upon  track  No.  2,  said  to  him,  "  'For  God's 
sake,  Bill,  what  are  you  doinff  there ?^  Eng- 
lish jerked  up  his  horse,  and  let  loose  of  the 
lines,  as  if  to  jump  out.  Could  not  say  as 
English  heard  me.  It  was  all  done  in  a  mo- 
ment. At  this  time  the  rear  car  struck  him." 
Deceased  at  the  time  of  his  death  was  thirty- 
eight  years  old,  of  good  health  and  habits, 
never  used  liquor  or  tobacco,  and  weighed  165 
pounds.  He  was  earning  $50  per  month,  and 
contributed  his  earnings  to  the  support  of  his 
family,  consisting  of  a  wife  and  seven  children, 
the  oldest  child  being  seventeen  years  of  age. 
He  was  shown  to  be  a  kind  and  affectionate 
husband  and  father.  According  to  the  Ameri- 
can mortality  table,  it  appears  that  his  expecta- 
tion of  life  was  twenty -nine  and  -^  years. 
His  funeral  expenses  amounted  to  |105.  He 
was  familiar  with  the  street  crossings  and  the 
conduct  of  the  train. 

The  appellants  contend  that  the  deceased 
contributed  to  cause  the  injury  and  death 
complained  of,  by  his  own  negligence  and  want 
of  ordinary  care.  It  was  the  duty  of  the  de- 
ceased to  have  looked  and  listened,  and  to  have 
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done  everything  that  a  prudent  man  would 
do,  before  he  attempted  to  cross  the  track  at 
the  place  in  question.  This  crossing  was  one 
in  use  by  the  several  railroad  companies  every 
hour  in  the  day  in  the  arrival  and  departure 
of  trains,  and  in  switching  cars  across,  to,  and 
from  the  depot,  and  from  the  several  freight 
departments  located  near  by.  At  the  time  in 
question,  the  wind  was  blowing  hard,  several 
bells  were  being  rung  and  whistles  sounded  ia 
different  parts  of  the  yard;  and  deceased's  posi 
tion  behind  the  Rio  Grande  cars  was  such  that 
it  might  not  have  been  possible  for  him  to  see 
the  train  backing  up,  or  to  hear  the  bell  from 
that  locomotive.  The  crossing,  as  shown  by 
the  proof,  was  one  more  than  ordinarily  dan- 
gerous and  in  order  to  cross  over  it  at* all,  in 
the  absence  of  a  gate  or  flagman,  one  must  wait 
until  the  trains  are  all  out  of  the  way,  or  run 
the  risk  of  being  injured  by  the  many  trains  con- 
stantly backingup  and  crossing  and  recrossing 
this  locality.  When  crossing  this  net  work  of 
numerous  railroad  tracks,  the  utmost  vigilance 
is  not  always  sufilcient  to  protect  one  from 
danger.  If  a  traveler  looks  in  one  way  to  avoid 
danger,  he  frequentlv  encounters  it  from  a  di- 
rection least  expected.  We  think  the  question 
of  contributory  negligence  on  the  part  of  the 
deceased  was  properly  submitted  to  the  jury. 

Plaintiffs  introduced  evidence  upon  the  sub- 
ject of  the  negligence  of  the  defendants  in  not 
providing  a  flagman  or  gates  at  this  crossing, 
to  prevent  travelers  crossing  this  track  from 
being  exposed  to  injury,  and  upon  that  subject 
the  court  instructed  the  jury  as  follows:  "The 
second  matter  of  negligence  that  is  alleged  is  a 
failure  to  provide  a  switchman  or  flagman  at 
this  crossing,  or  to  provide  gates  which  should 
be  closed  and  opened  so  as  to  prevent  passen- 
gers upon  the  highway  from  being  exposed 
to  danger.  The  plaintiffs  claim  that  under  the 
facts  and  circumstances  developed  in  this  case, 
that  this  became  a  duty  which  the  defendants 
owed  to  the  traveling  public.  .  .  .  The 
terms  'neglect,'  'negligence,'  'negligent,'  'negli- 
gently,' import  a  want  of  such  attention  to  the 
nature  or  probable  consequences  of  the  act  or 
omission  as  a  prudent  man  ordinarily  bestowsin 
acting  in  his  own  concerns.  Now, "just  simply 
apply  that  rule,  gentlemen,  to  the  facts  in  this 
case,  and  you  can  by  that  determine  whether 
or  not  the  defendants  have  been  guilty  of  neg- 
ligence in  this  matter.  Did  their  conduct  in 
operating  this  railroad  track  crossing  this 
highway,  under  all  the  circumstances  and  facts 
that  have  been  detailed  in  evidence,  import  a 
want  of  such  attention  to  the  nature  and  prob- 
able consequences  of  their  acts  as  a  prudent 
man  ordinarilv  bestows  in  his  own  concern? 
If  it  does,  if  there  was  such  a  want,  then  there 
is  negligence,  and  it  constitutes  a  ground  of 
complaint  on  behalf  of  any  person  who  is  in- 
jured by  reason  of  it.  As  to  what  a  prudent 
man  would  do  under  the  circumstances,  gen- 
tlemen, is  for  you  to  determine,  and  you  are 
to  determine  it  for  yourselves."  To  the  intro- 
duction of  evidence  upon  that  sublect,  and  to 
the  charge  of  the  court  thereon,  toe  defend- 
ants assign  error. 

The  statutes  of  Utah  only  impose  upon  rai^ 
road  companies  the  duty  of  ringing  the  bells 
and  sounding  the  whistles  upon  the  approach 
of  trains  at  public  crossings,  and  the  appel- 
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lants  contend  that,  if  the  defendants  performed 
the  statutory  requirement  before  reactiin^  the 
crossing,  no  additional  duty  was  imposed  un- 
der any  circumstances  to  prevent  injury.  This 
question  is  surrounded  with  much  difficulty 
and  many  conflicting  decisions.  In  discussing 
it.  we  must  remember  that  this  crossing  is  over 
one  of  the  main  streets  and  avenues  of  travel  in 
Ogden  city,  about  three;  blocks  from  the  busi- 
ness portion  of  the  city,  containing  15,000  peo- 
ple, and  that  the  street  is  well  settled;  that 
farmers  and  the  traveling  public  are  almost 
constantly  passing  over  the  crossing.  Numer- 
ous railroad  tracks  of  the  tbree  railroad  com- 
panies cross  this  street,  and  engines  and  cars  are 
very  frequently,  and  almost  constantly,  passing 
and  being  switched  one  way  or  the  other  over 
this  street. 

In  the  case  of  Grand  TVunk  R.  Co.  v.  Ives, 
144  U.  S.  419,  36  L.  ed.  480.  where  this  ques- 
tion was  raised,  the  trial  court  charged  the 
jury  as  follows:  "So  if  you  find  that  because 
of  the  special  circumstances  existing  in  this 
case,  such  as  that  this  was  a  crossing  in  the 
city,  much  used,  and  necessarily    frequently 
presenting  a  point  of  danger,  where  several 
tracks  run  siae  by  side,  and  there  is  conse- 
quent noise  and  confusion  and  increased  dan- 
ger, that  owing  to  the  near  situation  of  houses, 
barns,  fences,  trees,  bushes, or  other  natural  ob- 
structions which  afforded  less  than  ordinary  op- 
portunity for  observation  of  an  approaching 
train,  and  other  like  circumstances  of  a  special 
Datnre,  it  was  reasonable  that  the  railroad  com- 
pany should  provide  special  safeguards  to  per- 
sons using  the  crossing  in  a  prudent  and  cau- 
tious manner,  the  law  authorizes  you  to  infer 
negligence  on  its  part  for  any  failure  to  adopt 
such  safeguards  as  would  have  given  warning, 
although  you  have  a  statute  in  Michigan  which 
undertakes  by  its  provisions  to  secure  such 
safeguards  in  the  way  such  statute  points  out. 
The  duty  may  exist  outside  the  statute  to  pro- 
vide flagmen  or  gates  or  other  adequate  warn- 
ings or  appliances,  if  the  situation  of  the  cross- 
ing reasonably  requires  that, — and  of  this  you 
are  to  judge, — and  it  depends  upon  the  general 
rule  that  the  company  must  use  its  privilege  of 
crossing  the  streets  on  its  surface  grade  with 
due  and  reasonable  care  for  the  rights  of  other 
persons  using  the  highway  with  proper  care 
and  caution  on  their  part."    And  the  supreme 
court  held  this  instruction  in  harmony  with 
the  general  rule  of  law  in  most  of  the  states 
and  at  common  law,  continuing  as  follows: 
"The  general  rule  is  well  stated  in  Central 
.  Pa6»,  H,  Co.  V.  Kuhn,  86  Ky.  578,  as  follows: 
'The  doctrine  with  reference  to  injuries    to 
ihose  crossing  the  track  of  a  railway,  where 
the  right  to  cross  exists,  is  that  the  company 
must  use  such  reasonable  care  and  precaution 
as  ordinary  prudence  would  indicate.     This 
vigilance  and  care  must  be  greater  at  crossings 
in  a  populous  town  or  city  than  at  ordinary 
crossmgs  in  the  country.  So  what  are  reasona- 
ble care  and  prudence  must   depend  on  the 
facts  of  each  case.     In  a  crossing  within  a  city, 
or  where  the  travel  is  great,  reasonable  care 
would   require  a  flagman   constantly  at  the 
crossing,  or  gates  or  bars,  so  as  to  prevent  in- 
jury; but  such  care  would  not  be  required  at  a 
crossing  in  the  country,  where  but  few  per- 
sons passed  each  day.    The  usual  signal,  such 
35L.R.A. 


as  ringing  the  bell  and  blowing  the  whistle, 
would  be   sufficient.'    Citing  Thomp.    Neg. 
417;  LouisTille,  C,  d  L.  H.  Co.  v.  Goetz,  79  Ky. 
142,  42  Am.  Rep.  227.     And  it  was  accord- 
ingly held  in  that  case  that  a  railroad  company 
which  had  failed  to  provide  a  flagman  or  gates,, 
during  the  night-time,  when  many  trains  were 
passing,  at  a  crossing  in  a  thickly -populated 
portion  of  the  city  of  Louisville,  buildings  be- 
ing situated  near  the  track  at  that  point,  wa» 
guilty  of  'negligence  of  the  most  flagrant  char- 
acter.'   See  also  to  the  same  effect,  Si.  Louis, 
V.  db  T.  U.  R.  Co.  V.  Dunn,  78  111.  197:  Bent- 
ley  V.  Georgia  P.  R.  Co.  86  Ala.  484;  Western 
dt  A.  R.   Co.  V.  Young,  81  Ga.  897:  Troy  v. 
Cape  Fear  db  T.  V.  R.  Co.  99  N.  C.  298;  Bolin- 
ger  v.  St.  Paul  dk  D.  R.  Co.  36  Minn.  418."^ 
Commenting  upon  this  case,  the  supreme  court 
further  says:  "It  is  also  held  in  many  of  the 
states  (in  fact,  the  rule  is  well  nigh,  if  not 
quite,  universal)  that  a  railroad  company,  un- 
der certain  circumstances,  will  not  be  held  free 
from  negligence,   even  though  it  may  have 
complied  literally  with  the  terms  of  a  statute 
prescribing  certain  signals  to  be  given,  and 
other  precautions  to  be  taken  by  it,  for  the 
safety  of  the  traveling    public  at  crossings. 
Thus  in  Chicago,  B.  dt  Q.  R.  Co.  v.  Perkins, 
125  111.  127,  it  was  held  that  the  fact  that  a 
statute  provides  certain  precautions  will  not 
relieve  a  railroad  company  from  adopting  such 
other  measures  as  public  safety  and  common 
prudence  dictate."    Citfng  Thompson  v.  New 
York  C.  db  H.  R.  R.  Co.  110  N.  Y.  686.     The 
reason  for  such  rulings  is  found  in  the  principle 
of  the  common  law  that  everyone  must  so  con- 
duct himself  and  use  his  own  property  as  that, 
under  ordinary  circumstances,  he  will  not  in- 
jure another,  in  any  way.     As  a  general  rule. 
It  may  be  said  that  whether  ordinary  care  or 
reasonable  prudence  requires  a  railroad  com- 
pany to  keep  a  flagman  stationed  at  a  crosi^ing 
that  is  especially  dangerous  is  a  question  of 
fact  for  a  jury  to  determine,  under  all  the  cir- 
cumstances of  the  case,  and  that  the  omission  to 
station  a  flagman  at  a  dangerous  crossing  may 
be  taken  into  account  as  evidence  of  negli- 
gence, although  in  some  cases  it  has  been  held 
that  before  a  jury  will  be  warranted  in  saying, 
in  the  absence  of  any  ststutcry  direction  to 
that  effect  that  a  railroad  company  should  keep 
a  flagman  or  gates  at  a  crossing,  it  must  be 
first  shown  that  such  crossing  is  more  than  or- 
dinarily hazardous, — as,  for  instance,  that  it  is 
in  a  thickly  populated  portion  of  the  town  or 
city;  or  that  the  view  of  the  track  is  obstructed, 
either  by  the  company  itself  or  by  other  ob- 
jects proper  in  themselves,  or  that  the  cross- 
ing is  a  much  traveled  one,  and  the   noise 
of  approaching  trains  is  rendered  indistinct, 
and  the  ordinary  signals  difficult  to  be  heard, 
by  reason  of  bustle  and  confusion  incident  to 
railway  or  other  business,  or  by  reason  of  some 
other  such  like  cause, — and  that  a  jury  would 
not  be  warranted  in  saying  that  a  railroad 
company  should  maintain  those  extra  precau- 
tions at  ordinary  crossings  in  the    country. 
The  following  cases  are  illustrative  of  various 
phases  of  the  rules  we  have  just  stated:  Eaton 
V.  Fitchburg  R.   Co.  129  Mass.  864;  Bailey  v. 
New  Haven  dk  N.  Co.  107  Mass.  496;  Pennsyl- 
vania R,    Co.  V.  Matthews,  86  N.  J.   L.  581; 
Philadelphia  dt  R.  R,  Co.  v.  KiUips,  88  Pa. 
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405;  Kansas  P,  B,  Co,  v.  Richardson,  25  Kan. 
391;  StaU,  Foy,  v.  Philadelphia,  W,  dh  B,  B, 
B,  Co.  47  Md.  76;  WeUeh  v.  Hannibal  dk  Si. 
J.  B,  Co,  72  Mo.  451,  87  Am.  Rep.  440;  Friek 
V.  St.  Louis,  K.  a  d  N.  B.  Co.  75  Mo.  595; 
PitUburgh,  C.  cfe  St.  L.  B.  Co.  v.  Tundt,  78 
Ind.  373,  41  Am.  Rep.  580;  Hart  v.  Chicago, 
B.  I.  ds  P.  B.  Co.  56  Iowa,  166,  41  Am.  Rep. 
93;  Kinney  v.  Crocker,  18  Wis.  75. 

From  these  authorities,  it  is  clear  that, 
while  the  statutes  of  Utah  make  some  provi- 
sion for  the  safety  of  the  public  while  crossing 
tracks  when  crossing  over  the  public  thorough- 
fares in  thickly  settled  communities  or  cities, 
yet  these  statutes  will  not  relieve  the  railroad 
company  from  adopting  such  other  reasonable 
measures  for  the  public  safety  as  common  pru- 
dence may  dictate,  considering  the  danger, 
locidity,  travel,  and  surrounding  circumstances 
of  the  case.  The  reason  of  such  rule  is  founded 
in  the  common  law  that  everyone  must  so  con- 
-duct  himself  and  use  his  own  property  as  that, 
under  ordinary  circumstances,  he  will  not  in- 
jure another  in  any  way,  if  such  injury  can 
reasonably  be  avoided  by  the  use  of  reasonable 
care.  The  vigilance  and  care  to  be  used 
would  be  much  greater  {at  public  crossings  in 
populous  cities  and  towns,  where  many  tracks 
are  built  across  the  streets,  and  are  constantly 
in  use,  than  the  ordinary  road  crossings  in  the 
country,  or  less  populous  and  less  used  lo- 
calities; so  that  the  reasonable  care  and  pru- 
dence to  be  used  must  depend  upon  the  facts 
of  each  case.  In  the  crossing  of  this  partic- 
ular street,  where  the  travel  is  shown  to  be 
great,  and  the  danger  in  crossing  to  be*greater, 
we  are  of  the  opinion  that  reasonable  care  and 
prudence  would  require  that  a  flagman  be 
kept  constantly  at  the  crossing  during  the 
time  that  trains  continue  to  cross  over  it,  or 
that  gates  should  be  erected  and  controlled  so 
as  to  lessen  the  danger  of  injury  to  passengers 
and  travelers,  and  thus  lessen  the  dan^r  caused 
by  the  almost  constant  use  of  the  tracks 
by  the  defendants  and  their  trains.  And, 
while  this  is  true  of  this  particular  crossing, 
we  are  not  of  the  opinion  that  these  precautions 
should  be  observed  by  railroad  companies  in 
country  districts,  cities,  or  smaller  localities, 
where  but  few  persons  pass  each  day,  and 
wherel  the  probable  danger  would  be  much 
lessened.  Freeman  v.  Duluth,  S.  S.  dt  A.  B. 
Co.  74  Mich.  86.  8  L.  R.  A.  594;  Grand 
Trunk  B.  Co.  v.  Ives,  144  U.  8.  408,  86  L.  ed 
485. 

We  are  of  the  opinion  that  the  testimony 
was  properly  admitted,  and  concur  with  the 
jury  that  the  defendants  were  negligent  in  not 
maintaining  gates  or  providing  a  flagman  at 
^  L.  R  A. 


the  crossing  in  question,  and  the  court  com- 
mitted no  error  m  giving  the  instructions  to 
the  jury. 

We  are  equally  convinced  that  no  error  was 
committed  in  allowing  the  plaintiff  Jane  Eng- 
lish to  give  the  names  and  ages  of  the  children 
of  the  deceased.  They  were  all  parties  to  the 
action,  and  such  testimony  was  proper  even  if 
they  were  not  parties  to  the  action,  as  this 
court  held  in  Pool  v.  Southern  Pae.  Co.  7  Utah, 
303.  and  ChiUon  v.  Union  P.  B,  Co.  8  Utah,  47. 

Appellants  also  contend  that  the  damages 
awardcKl  the  plaintiffs  were  excessive.  The 
jury  rendered  a  verdict  for  $15,000,  and  the 
court,  on  motion  for  a  new  trial,  reduced 
the  damages  to  $13,000.  The  deceased  was 
thirty-eight  years  old.  with  an  expectancy  of 
life,  under  the  American  table,  of  twenty -nine 
and  -r'^  years,  and  was  earning  $50  per  month, 
as  dnver  of  an  express  wagon.  The  jury  were 
called  upon  to  fix  the  pecuniary  loss  of  the 
plaintiffs  by  reason  of  the  death  in  question. 
Appellants  claim  that,  according  to  the  Ameri- 
can Experience  Table,  the  value  of  a  life  at 
thirty-eight  would  be  $9,546;  that,  according 
to  the  interest  table  issued  by  the  Mutual  Life 
Insurance  Company,  the  insurable  value  of  a 
healthy  man  of  thirty-eight  years  would  be,  at 
6  per  cent,  $8,214.  $10,000  placed  at  inter- 
est, at  the  legal  rate  of  8  per  cent,  would 
amount  to  $800  per  vear,  or  $200  more  than  the 
deceased  was  eammg.  The  law  will  allow  j 
nothing  more  than  the  pecuniary  loss  as  shown 
by  the  proof,  and  measured  by  a  pecuniary 
standard.  The  extent  of  this  loss  should  not 
be  measured  by  the  wealth  or  property  of  the 
recipient  or  giver,  but  by  hid  earnings,  care, 
health,  beneficent  and  pecuniary  contributions 
given,  or  in  reasonable  expectation  of  being 
given,  to  the  widow  and  children,  as  shown  by 
the  proof,  and  judged  from  all  the  circum- 
stances of  the  case  to  be  lust,  but  measured  by 
a  pecuniary  standard.  Pool  v.  Southern  Pae. 
Co.  7  UUh,  310;  Chilton  v.  Union  P.  B.  Co.  8 
Utah,  47.  Under  the  circumstances  of  this 
case,  we  are  of  the  opinion  that  the  damages 
and  judgment  are  excessive  to  the  amount  of 
$3,000,  and  should  be  reduced  to  the  sum  of 
$10,000;  and  that  judgment  should  be  entered 
for  that  amount  accordingly,  with  costs  in 
addition  thereto. 

The  judgment  of  the  District  Court  is  modified 
accordingly,  and  that  court  is  directed  to  set 
aside  the  judgment  herein,  and  enter  judg- 
ment in  favor  of  the  plaintiffs,  and  against  the 
defendants,  for  the  sum  of  $10,000  and  costs. 

Zane»  Ch.  J.,  and  Barteh*  J.,  concur. 
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Peler  HOSLER,  Plff.  in  Err., 

V. 

Alexander  BEARD,  Guardian,  etc.»  of  George 
Beard. 

(54Obio8t.a08.) 

*!•  As  »  g^eneral  rule,  ther  promiMory 
note  of  »  peraon  non  Compos  mentis  is 
invmlid;  but  the  rule  is  subject  to  thequalifl- 
oation  that,  when  such  a  note  Is  given  for  neoes- 
lariee  or  for  other  adequate  oonsideratlon  of  beoe- 
flt  furnished  the  maker  in  good  faith,  without 
knowledge  of  his  unsound  mental  condition,  it 
may  be  enforced  to  the  extent  of  the  value  of  the 
consideration  so  furnished. 

2.  Siieii  mental  incapaicity  of  the 
maker  is  prima  facie  a  complete  defense  to 
an  action  on  a  note  siamed  by  him;  and,  when  in« 
terposed,  the  burden  is  upon  the  plaintiff  to 

*Headnotes  by  the  Court. 


i  prove  the  cooslderation  for  the  note,  and  other 
facts  necessary  to  overcome  such  defense  and  en- 
title him  to  recover. 
8.  A  note  siipned  by  a  person  nnder 
soeh  disability*  though  negotiable  in  form, 
is  not  within  that  rule  of  commercial  law  which 
protects  negotiable  paper  In  the  bands  of  a  bona 
flde  holder  for  value  against  defenses  to  which  it 
was  subject  in  the  hands  of  the  payee.  The  pur- 
chaser takes  It  charged  with  notice  of  the  mak- 
er's disability,  occupies  no  better  position,  as 
against  him,  than  the  payee,  and  is  subject  to 
the  same  burden  of  proof  .when  the  maker's  In- 
capacity is  pleaded  in  defense  to  an  action 
brought  by  the  holder. 

(March  81, 180a.) 

ERROR  to  the  Circuit  Court  for  Wood 
County  to  review  a  judgment  reversing  a 
judgment  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiff  in  an  action  to  enforce  paj^ 
ment  of  a  promissory  note.    Afflrmed. 


'SiOTTR^—RUftit  of  hfmaflde  hotder  of  promissory  note 
of  insane  person. 
**The  protection  of  persons  who  are  so  unfortu- 
nate as  to  be  bereft  of  reason  and  incapable  of  man- 
aging their  own  estates  is  of  higher  obligation,  and 
an  object  more  to  be  cherished  by  the  couvts,  than 
is  the  protection  of  holders  of  commercial  paper, 
however  Innocent  they  may  be."  Dickerson  v. 
Davis,  111  Ind.  433. 

And  the  general,  if  cot  univer8al,rule  would  seem 
to  be  tbat  laid  down  in  the  principal  case,  that  the 
purchaner  of  the  note  of  a  person  who  is  non  compos 
mentis  takes  it  charged  with  the  maker's  disability 
and  subject  to  all  the  defenses  to  which  it  was  sub- 
ject In  the  bands  of  the  payee. 

Thus,  commercial  paper  is  not  an  exception  to  the 
rule  which  permits  a  disaffirmance  of  a  contract 
by  anyone  who  was  of  unsound  mind  at  the  time 
of  becoming  a  party  thereto,  and  the  fact  that  the 
hBtrument  had  passed  before  maturity  into  the 
hands  of  an  innocent  Indorsee  furnishes  no  objec- 
tion to  such  dlFafflrmanoe.  McClain  v.  Davis,  77 
Ind.  419;  Dickerson  v.  Davis,  supra. 

The  principle  applicable  to  commercial  paper, 
that  whpn  in  the  hands  of  a  bona  flde  holder  for 
valoe  the  oonsideratlon  cannot  be  inquired  into, 
does  not  apply  to  cases  of  commercial  paper  made 
by  madmen.    Moore  v.  Hershey,  90  Pa.  19a. 

The  purchaser  of  commercial  paper  takes  it  with 
constructive  notice  of  the  legal  disabilities,  includ- 
ing that  of  unsoundness  of  mind.  McClain  v. 
Davis,  Mtpra. 

And  a  note  made  by  an  Imbecile  through  imposi- 
tion, which  is  drawn  in  an  unusual  form,  is  invalid 
even  in  the  hands  of  the  indorsee.  Sentance  v. 
Poole.  8  Oar.  &  P.  1. 

8o,  a  purchaser  of  commercial  paper  is  affected 
with  notice  of  the  status  or  disability  of  the  maker, 
and  that  it  was  taken  in  good  faith  before  matur- 
ity presents  no  obstacle  to  a  disaffirmance  unless 
the  note  was  originally  taken  in  good  faith  upon  a 
cooslderation  which  was  reasonably  necessary  for 
or  actually  beneficial  to  the  maker.  Dickerson  v. 
Davis,  mpra. 

Bat  a  person  who  had  been  adjudged  insane  but 
over  whom  no  conservator  had  been  appointed, 
and  who  continued  in  the  management  of  his  busi- 
nen  and  purchased  goods  necessarily  useful 
therein  at  a  reasonable  price,  giving  his  note  there- 
for, is  liable  on  the  note,  and  payment  of  a  Judg- 
ment recovered  thereon  will  not  be  enjoined  where 
there  was  nothing  in  bis  appearance  to  indicate  his 


mental  unsoundness  and  the  seller  had  no  notice 
or  knowledge  thereof.  McGormlck  v.  Littler,  85 
III.  ttSB,  28  Am.  Rep.  eia 

The  rule  applicable  to  negotiable  paper  made  by 
a  lunatic  or  an  imbecile  is  that  while  a  purchaser 
thereof  Is  not  bound  to  inquire  into  the  question 
of  consideration,  he  is  affected  by  the  status  of  the 
maker.  He  may  recover,  however,  provided  he 
had  no  knowledge  of  the  lunacy  and  the  note  was 
obtained  without  fraud,  but  the  lunatic  or  his  com- 
mittee may  defend  either  upon  the  ground  of 
fraud  or  want  of  consideration  or  that  the  in- 
dorser  had  knowledge  of  the  maker*s  lunacy. 
Moore  v.  Hershey,  90  Pa,  196. 

And  the  insanity  of  a  maker  of  a  note  at  the  time 
is  not  a  defense  to  an  action  brought  by  a  bona 
flde  holder  for  value  where  there  was  no  fraud  in 
the  transaction  and  the  holder  had  no  notice  of 
the  maker^s  Insanity,  and  had  loaned  the  money  in 
good  faith,  which  had  been  received  and  retained 
by  the  maker.  Lancaster  County  Nat.  Bank  v. 
Moore,  78  Pa.  407, 21  Am.  Rep.  24. 

So,  in  Wirebacb  v.  First  Nat.  Bank,  97  Pa.  648,  89 
Am.  Kep.  821,  holding  that  an  accommodation  in- 
dorser  of  a  promissory  note  receiving  no  bene- 
fit therefrom  may  defend,  even  against  a  bona 
fide  holder,  on  the  ground  that  he  was  non  compos 
mentis  at  the  time  of  making  the  indorsement,  the 
doctrine  of  Moore  v.  Hershey,  siipro,  was  followed 
and  afflrmed.  the  court  saying  that  the  true  rule 
applicable  to  such  cases  is  that  while  the  purchaser 
uf  a  promissory  note  is  not  bound  to  inquire  into 
its  consideration,  he  is  afllected  by  the  status  of. 
the  maker. 

And  the  fact  that  the  maker  of  a  note  was  of  un- 
sound mind  at  the  time  Judgment  was  taken 
against  him  by  default  thereon  presents  such  an 
excuse  for  his  nonappearance  as  entitles  him  to 
have  the  default  set  aside  under  Ind.  Rev.  Stat. 
9  396,  providing  therefor,  when  an  inequitable  and 
unjust  Judgment  has  been  taken,  and  the  fact  that 
the  guardian  of  the  maker  of  the  note  redeemed 
from  a  sale  under  such  Judgment  to  save  his  ward^s 
property  is  not  a  bar  to  such  relief.  Dickerson  v. 
Davis,  lU  Ind.  483. 

So,  an  assignment  of  notes  given  by  a  son  in  con- 
sideration of  a  conveyance  by  his  father  of  his 
farm,  which  were  to  be  paid  to. bis  heirs  after 
death  and  the  interest  thereon  devoted  to  the 
father^s  support,  procured  from  the  father  while 
non  compos  mentis^  Is  Invalid  and  passes  the  notes 
to  the  holders  subject  to  all  defenses  existing 
11 
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Statement  bv  WUliamst  Ch.  J. : 
Action  ^as  brought  in  the  court  of  common 
pleas  of  Wood  county  by  Peter  Hosier  against 
George  Beard  and  the  guardian  of  his  estate 
upon  a  negotiable  promissory  note  signed  by 
Beard  on  the  Idth  day  of  May,  1879,  and  pay- 
able six  months  after  its  date.  The  petition 
alleges  that  the  payee  sold  and  transferred  the 
note  to  the  plaintiff  for  a  valuable  considera- 
tion before  it  became  due,  and  that  Beard,  at 
the  time  of  its  execution,  was  of  sound  mind, 
but  was  thereafter  adjudged  to  be  an  imbecile, 
and  a  guardian  of  his  estate  was  duly  ap- 
pointed, who  has  in  his  hands  sufficient  prop- 
erty of  the  ward  to  pay  the  amount  due  on  the 
note,  for  which  amount  the  plaintiff  prays 
judgment  against  both  guardian  and  ward. 
The  guardian  answered,  admitting  his  appoint- 
ment, denying  the  transfer  of  the  note  to  plain- 
tiff before  its  maturity  or  for  value,  and  alleg- 


ing that  his  ward,  when  the  note  was  siffued 
by  him,  was  an  Idiot,  incapable  of  understand- 
ing or  making  any  contract,  which  was  then 
well  known  to  the  payee,  who  procured  the 
note  by  fraud  and  without  consideration,  and 
that  the  ward  has  ever  since  continued  to  be  so 
lacking  in  capacity  to  contract.  The  alletia 
tions  of  the  answer  were  controverted  by  reply. 
The  cause  was  tried  to  the  court,  and  judg- 
ment recovered  by  the  plaintiff.  A  moiioo 
filed  by  the  defendant  for  a  new  trial  having 
been  overruled,  a  bill  of  exceptions  was  duly 
allowed  and  filed,  from  which  it  appears  that 
the  plaintiff  gave  evidence  tending  to  prove  bis 
ownership  of  the  note,  and  that  he  obtained  it 
before  maturity  for  value  and  without  notice 
of  the  maker's  incapacity,  and  then  rested. 
The  defendants  then  read  in  evidence  a  state- 
ment of  facts  upon  which,  with  such  other  evi- 
dence as  the  parties  might  choose  to  introduce. 


against  them,  and  they  will  be  treated  In  equity  as 
belonjrlng  to  the  heirs  at  law  and  not  to  the  father. 
Jeneson  v.  Jeneson,  66  III.  250. 

And  an  inquisition  against  the  maker  of  a  prom- 
issory note,  declaring  him  to  have  been  of  unsound 
mind  at  the  time  he  made  it,  prima  facie  estab- 
lishes his  insanity  at  that  time,  and  in  order  to  re- 
cover the  holder  must  show  either  that  he  was 
sane  at  the  time  or  that  he  had  received  such  a 
consideration  for  the  note  that  Justice  and  equity 
required  Its  payment  out  of  his  estate  though  he  be 
a  bonti  fide  holder  for  value  without  notice  of  the 
incapacity.    Hicks  v.  Marshall,  8  Hun,  327. 

It  is  within  the  discretion  of  a  court  of  equity 
upon  the  facts  shown  to  order  the  payment  of  a 
promissory  note  made  by  a  lunatic  or  not,  as  shall 
seem  Just,  and  where  the  estate  of  a  lunatic  has 
been  benefited  by  the  contract  he  will  be  held  li- 
able to  a  party  dealing  In  good  faith  without  fraud 
or  notice  of  mental  unsoundness.    Ibid. 

And  the  rule  that  the  holder  of  a  negotiable  pa- 
per is  bound  to  inquire  as  to  the  status  of  the 
maker  with  reference  to  competency  applies  to  na- 
tional banks.  First  Nat.  Bank  v.  Wirebach,  12  W. 
N.  C.  150. 

So,  in  Wirebach  v.  First  Nat.  Bank,  suin-a^  it  was 
said  that  the  holder  of  a  madman^s  note  stands  in 
no  better  position  than  the  payee. 

And  In  First  Nat.  Bank  v.  Wirebach,  suprcL, 
which  was  an  action  against  a  lunatic  indorser  of 
a  promissory  note  who  had  not  received  the  pro- 
ceeds or  been  benefited  thereby,  it  was  held  that 
he  could  not  be  charged  with  the  amount  thereof 
in  favor  of  a  holder  who  had  taken  it  without 
knowledge  of  his  lunacy. 

And  in  Van  Patton  v.  Beals,  46  Iowa,  62, which  was 
a  case  of  the  signature  of  a  note  made  by  a  lunatic 
as  surety,  the  rule  was  laid  down  that  a  person  of 
unsound  mind  and  incapable  of  understanding 
what  he  was  doing  is  not  liable  on  commercial 
paper,  though  the  holder  was  not  apprised  of  his 
unsoundness  and  had  no  reason  to  suspect  it  from 
his  conduct  or  from  any  other  source,  and  did  not 
overreach  him  or  practise  any  fraud  or  unfairness. 

So,  in  Westerfleld  v.  Jackson,  3  N.  Y.  S.  R.  868,  it 
was  held  without  qualification  that  a  note  made  by 
a  lunatic  to  a  payee  having  full  knowledge  of  his 
unfortunate  condition  is  void,  but  the  note  In  this 
case  was  one  made  by  a  wife  to  her  husband,  who 
was  the  holder  of  the  note  and  informed  as  to  her 
condition. 

And  In  McKee  v.  Purnell  (Ky.)  88  S.  W.  706,  the 
rule  was  laid  down  without  qualification  that  a 
note  executed  by  a  person  won  comvoa  mentis  has 
no  obligatory  force  as  such,  but  that  if  it  were 
given  for  necessaries  the  law  would  allow  a  rea- 
36  L.  R.  A. 


sonable  price  therefor  to  those  who  furnish  them, 
but  the  action  was  one  brought  by  the  payee 
against  the  maker  of  a  note. 

And  in  Davis  v.  Tarver,  65  Ala.  08,  the  rule  was 
broadly  stated  that  a  promissory  note  given  by  a 
persoti  non  Cftmpw  mentis  has  no  legal  validity 
though  its  consideration  was  for  necessaries  fur- 
nished him,  but  that,  though  the  note  is  void,  the 
price  of  such  necessaries  Is  a  legal  charge  against 
his  estate,  but  in  this  case  the  question  arose  be- 
tween the  maker  and  the  payee  and  not  a  bona 
fide  holder  for  value. 

And  the  same  statement  was  made  in  Milligan 
v.  Pollard  (Ala.)  20  So.  620,  though  in  that  case  it 
was  qualified  by  adding,  ''unless,  possibly,  accord- 
ing to  some  authorities,  the  contract  is  commercial 
paper  in  the  hands  of  a  bona  fide  holder  for  value 
without  notice." 

So,  m  Surles  v.  Pipkin,  69  N.  C.  518,  ic  was  held 
that  one  who  indorses  the  note  of  a  lunatic,  made 
by  a  self-constituted  agent  to  enable  the  agent  to 
raise  money  ostensibly  for  the  benefit  of  the  luna- 
tions family,  can  only  recover  from  the  lunatic 
such  an  amount  as  he  can  show  was  actually  ex- 
pended for  the  necessary  support  of  the  lunatic 
and  his  family  and  as  was  properly  chargeable 
against  him;  but  this  was  a  case  in  which  the  in- 
dorser had  paid  the  notes  to  the  party  discounting 
them,  and  could  not  himself  be  considered  a  bona 
fide  holder. 

And  in  Mitchell  v.  Kingman,  5  Pick.  431,  it  was 
held  that  the  maker  of  a  promissory  note  may 
plead  that  he  was  non  compos  mentis  or  show  the 
fact  in  evidence  in  an  action  thereon  under  the 
general  issue,  but  there  was  nothing  in  the  case  to 
show  whether  or  not  the  note  bad  reached  the 
hands  of  a  bona  fide  holder  for  value. 

And  in  Hiett  v.  SbuU,  36  W.  Va.  568.  it  was  held 
that  a  court  of  equity  has  power  to  decree  the  de- 
livery up  and  cancelation  of  a  promissor)^  note 
given  by  an  old  man  clearly  shown  to  be  mentally 
incapable  of  transacting  such  business.  But  in 
this  case  there  was  nothing  to  show  whether  the 
note  had  reached  the  hands  of  a  bona  fide  holder 
or  not. 

The  rule  that  the  note  of  an  Insane  person  or  of 
one  who  Is  perfectly  imbecile,  which  he  has  been 
induced  to  sign  by  fraud  and  Imposition,  is  void 
even  in  the  hands  of  an  insane  indorsee,  however, 
does  not  apply  where  the  note  was  given  by  a  per- 
son in  a  state  of  intoxication.  8tat«  Bank  v.  Mc- 
Coy, 69  Pa.  204,  8  Am.  Rep.  246. 

And  the  intoxication  of  the  maker  of  the  note  at 
the  time  be  signed  It  is  not  a  defense  to  an  action 
thereon  by  a  bona  fide  bolder  for  value  without 
notice.    Ibid,  F.  H.  B. 
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it  was  agreed  that  the  case  should  be  heard 
and  decided,  and  which  is  as  follows:  "  It  is 
admitted  by  the  plaintiff,  for  the  purposes  of 
this  suit,  that  at  and  for  a  long  time  prior  to 
the  giving  of  said  note  sued  on  in  this  case 
saidtj^rge  Beard  was  Idiotic  and  of  imbecile 
mind,  so  that  he  was  not  competent  to  con- 
tract, and  that  he  has  ever  since  been  and  now 
is  idiotic  and  Imbecile,  as  aforesaid.  Also, 
that  the  payee  of  said  note,  Aaron  Glathart, 
has  been  intimately  acquainted  with  said  Beard 
ever  since  the  year  1861,  and  knew  and  was 
legally  chargeable  with  the  knowledge  of  the 
said  condition  of  the  said  Beard  at  the  time  of 
the  transaction  of  which  the  giving  of  said 
note  was  a  part.  And  it  is  agreed  that  no  tes- 
timony shall  be  required  to  establish  the  afore- 
said facts,  and  none  shall  be  admitted  to  con- 
trovert the  same."  And  thereupon  the  defend- 
ant rested.  And  the  bill  sbows  that,  "no 
other  or  further  evidence  or  testimony  having 
been  offered  or  introduced  bv  either  or  any  of 
the  parties,  and  this  cause  having  been  sub- 
mitted to  the  court  upon  said  evidence,  the 
court  found  upon  the  issues,  and  gave  judg- 
ment for  the  plaintiff,  and  against  the  defend- 
ants." The  circuit  court  reversed  the  judg- 
ment upon  the  ground,  as  stated  in  the  journal 
entry,  that  the  court  of  common  pleas  "erred 
io  finding  and  giving  judgment  in  favor  of 
said  Peter  Hosier,  against  said  George  Beard 
and  Alexander  Beard,  as  guardian  of  Ckorge 
Beard,  and  in  not  finding  for  and  rendering 
judgment  in  favor  of  said  Ckorge  Beard  and 
said  Alexander  Beard,  as  guardian  of  George 
Beard,  and  against  said  reter  Hosier,  upon 
the  pleadings  and  the  evidence  adduced."  The 
case  is  here  for  a  review  of  the  judgment  of 
reversal. 

Messrs.  l>odge  A  Canary,  for  plaintiff  in 
error: 

Where  a  man  is  doing  business  in  his  own 
name  and  right,  and  has  never  been  judicially 
found  or  declared  a  lunatic  or  imbecile,  his 
promissory  note,  purchased  before  due,  in  the 
usual  course  of  business  and  in  the  bands  of  an 
innocent  holder,  is  good,  in  the  absence  of 
fraud. 

1  Randolph,  Com.  Paper,  §  257. 

As  against  such  note  in  the  hands  of  an  in- 
nocent holder  the  imbecile  defendant  may  de- 
fend by  proving  fraud  or  want  of  considera- 
tion. 

A  promissory  note  upon  its  face  imports  a 
consideration,  and  in  bringing  an  action  upon 
it  no  consideration  needs  to  be  averred  or 
proved. 

1  Enc.  of  PI.  &  Pr.  848,  note;  Moore  v. 
Hershey,  90  Pa.  196;  Lancaster  County  Nat, 
Bank  v.  Moore,  78  Pa.  407,  21  Am.  Rep.  24; 
Sentance  v.  Poole,  3  CateS:^  P.  1;  Shoulters  v. 
Allen,  51  Mich.  529.     ^^ 

Mr.  R.  8.  Parker,  for  defendant  in  error: 

The  allegation  of  imbecility  and  Glathart's 
knowledge  thereof,  standing  alone,  stated  a 
good  ddtense. 

The  very  act  of  one  entering  into  a  contract 
with  and  taking  a  note  from  an  imbecile  is  evi- 
dence of  mala  fides  and  in  a  measure  per  ae 
fraudulent,  so  that  if  proof  of  fraud,  as  well 
aa  proof  of  knowledge  of  imbecility,  should 
be  required  to  make  out  a  defense,  the  former 
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would   be  shown,  at   least   prima   facie,  by 
proof  of  the  latter. 

1  Randolph,  Com.  Paper,  §  257;  Moore  v. 
Herahey,  90  Pa.  196. 

Williams,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  support  of  the  judgment  rendered  by  the 
trial  court,  it  must  be  presumed  that  the  evi- 
dence offered  by  the  plaintiff  was  sufficient  to 
establish  the  facts  it  tended  to  prove;  and,  so 
regarding  them,  and  giving  those  admitted  by 
the  parties  their  proper  effect,  the  material 
facts  which  that  court  had  before  it,  as  shown 
by  the  record,  were  that  the  defendant,  when 
he  signed  the  note  in  suit,  was  an  idiot,  in- 
capable of  understanding  or  making  an^  valid 
contract,  which  was  then  known  to  the  payee, 
and  he  has  since  continued  in  that  condition, 
and  that  the  plaintiff  acquired  the  note  for 
value,  before  its  maturity,  and  without  knowl- 
edge of  the  maker's  incapacitv.  And  the  ques- 
tion presented  is,  Was  the  plaintiff,  upon  that 
state  of  facts,  entitled  to  recover  on  the  note, 
neither  party  having  given  any  evidence  tending 
to  show  whether  any  consideration  was  or  was 
not  paid  or  given  for  it,  or  received  by  the 
maker?  It  is  contended  in  behalf  of  the  plain- 
tiff that  the  note,  notwithstanding  the  ad- 
mitted incapacity  of  the  maker  to  contract, 
imports  a  consideration  which  imposed  the 
burden  on  him  of  showing  a  want  of  consid- 
eration in  order  to  defeat  a  recovery  on  it; 
while,  on  the  other  hand,  it  is  claimed  that, 
before  any  recovery  could  be  had  on  such  a 
note,  if  an  action  could  be  maintained  upon  it 
at  all,  it  was  incumbent  on  the  holder  to  prove 
a  meritorious  consideration  which  was  received 
by  the  maker,  and  which  alone  could  give  rise 
to  any  liability  upon  it  against  his  estate. 
There  appears  to  have  been  a  time  in  the  earlier 
history  of  the  English  law  when  the  contracts 
of  persons  non  compos  mentis  were  enforced 
like  those  of  persons  who  were  competent  to 
contract,  it  being  held  that  a  party  should  not 
be  allowed  to  stultify  himself  by  alleging  his 
own  incapacity;  but  that  doctrine  was  so  re- 
pugnant to  justice  and  common  sense  that  it 
was  not  long  adhered  to,  and  now  finds  no 
support  anywhere.  On  the  contrary,  the  rule 
is  now  established,  both  in  England  and  this 
country,  that  the  contracts  of  persons  non 
compos  mentis  are  not  binding  on  them,  either 
in  law  or  equity;  and  that  rule  rests  upon  the 
elementary  principle  that,  to  the  making  of  a 
valid  contract,  the  consent  of  the  contracting 
parties  is  essential.  Their  minds  must  meet 
and  agree  upon  the  terms  and  consideration  of 
the  contract,  and  where  there  is  not  capacity 
to  understand  or  agree  there  can  be  no  con- 
tract. Many  authors  and  courts  have  declared 
the  executory  contracts  and  promises  of  such 
persons  to  be  utterly  void.  Edwards,  Bills  & 
Notes,  68;  Byles,  Bills,  150.  In  Story,  on 
Promissory  Notes  [§  101],  it  is  said:  *' Every 
contract  presupposes  that  it  is  founded  in  the 
free  and  voluntary  consent  of  each  of  the  par- 
ties, upon  a  valuable  consideration,  and  after 
a  deliberate  knowledge  of  its  character  and  ob- 
ligation. Neither  of  these  predicaments  can 
properly  belong  to  a  lunatic,  an  idiot,  or  other 
person  non  compos  mentis,  .  ,  ,  Hence  it  is  a 
rule,  not  merely  of  municipal  law,  but  of  uni- 
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versa!  law,  that  the  coDtracts  of  all  such  persons 
are  utterly  void. "  And  it  is  held  that  it  can  make 
no  difference  in  this  respect  that  the  party 
dealing  with  such  person  was  ignorant  of  his 
incapacity;  for,  if  he  have  no  contracting  ca- 
pacity, the  fact  that  it  was  unknown  to  the 
other  party  cannot  deprive  him  of  his  right  to 
be  protected  against  his  misfortune.  As  stated 
by  Tenterden,  Ch.  J.,  in  Senianee  v.  Poole 
(1827)  3  Car.  &  P.  1,  "it  is  a  hard  case  either 
way,  but  it  is  very  important  that  courts  of 
Justice  should  afford  protection  to  those  indi- 
viduals who  are  unfortunately  unable  to  be 
their  own  guardian.''  It  has  accordingly  been 
held  that  a  note  signed  by  a  lunatic  is  void,  as 
against  him,  in  the  hands  of  every  holder, 
however  innocent.  Beater  v.  Phelps,  11  Pick. 
804,  22  Am.  Dec.  372;  Van  Patton  v.  BeaU,  46 
Iowa,  62;  1  Parsons,  Notes  &  Bills,  149. 

Other  authorities  maintain  that  the  notes 
and  other  contracts  of  such  nonsane  persons 
are  voidable  only,  like  those  of  infants,  and 
may  become  valid  by  ratification  when  their 
infirmity  is  removed,  as  may  those  of  infants 
by  an  act  affirming  them  after  arriving  at  full 
a£e.  But  as  such  contracts  remain  invalid  un- 
til so  ratified,  it  is  not  of  much  practical  im- 
portance whether  they  be  treated  as  void,  or 
voidable  in  the  sense  indicated.  Not  only  in 
this  respect,  but  in  others  also,  are  the  con- 
tracts of  infants  similar  in  their  effect  to  those 
of  persons  laboring  under  mental  incapacity. 
Thus,  to  the  general  rule  that  their  contracts 
are  invalid,  an  exception  obtains,  applicable 
alike  to  those  of  both  classes  of  persons,  where 
the  contract  is  for  necessaries  actually  furnished 
them.  Those  exceptional  contracts  are  held 
valid,  at  least  to  the  extent  of  the  value  of  the 
necessaries  actually  furnished.  In  Byles  on 
Bills,  in  a  note  to  page  64,  it  is  said  that  "  the 
executed  contract  of  a  nan  compos  mentis  for 
necessaries  bona  fide  supplied  stands  on  the 
footing  of  an  infant's  contract  for  necessaries." 
In  Maxwell,  Code  PI.  448,  449,  the  law  on  this 
subject  is  accurately  stated  as  follows:  "  The 
executed  contracts  of  a  person  non  compos  are 
very  much  like  those  of  infants,  and  when 
necessaries  suitable  to  his  station  in  life  have 
been  furnished,  and  the  transaction  is  fair,  and 
no  undue  advantage  taken,  he  will  be  liable 
for  the  value  of  the  goods." 

To  the  general  rule  that  the  notes  and  other 
contracts  of  a  nonsane  person  are  invalid,  and 
will  not  be  enforced,  another  exception  has 
been  made,  analogous  to  that  relating  to  neces- 
saries; or  it  might  with  propriety  be  said  that 
exception  has  been  enlarged  and  extended  to 
embrace  cases  where  the  note  has  been  ob- 
tained or  contract  entered  into  in  good  faith, 
in  ignorance  of  his  want  of  capacity  to  con- 
tract, and  for  a  full  and  adequate  consideration 
of  money  paid  or  property  delivered  to  him, 
or  other  sufficient  consideration  actually  re- 
ceived by  him,  so  that  in  such  cases  the  con- 
tract cannot  be  avoided  by  him  or  his  repre- 
sentative without  restoring  the  consideration 
so  received.  This  doctrine  is  not  universally 
accepted,  but  is,  we  think,  sustained  bv  the 
weight  of  authority,  and  seems  fair  and  rea- 
sonable, with  the  qualifications  and  limitations 
prescribed  for  the  protection  of  those  who  are 
deprived  of  the  requisite  capacity  to  enter  into 
a  valid  agreement;  the  remedy  against  them  in 
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such  cases  being  based,  not  so  much  upon  the 
contract  as  upon  the  benefit  actually  received 
by  them.  In  Matthiessen  v.  AicAlaAon,  38  N. 
J.  L.  586,  it  is  held  that  "the  general  rule  is, 
that  contracts  with  lunatics  and  insane  persons 
are  invalid,  subject  to  the  qualification  that  a 
contract  made  in  good  faith  with  a  lunatic  for 
a  full  consideration,  which  has  been  executed 
without  knowledge  of  the  insanity,  or  such  in- 
formation as  would  lead  a  prudent  person  to 
the  belief  of  the  incapacity,  will  be  sustained." 
The  true  scope  of  the  doctrine  is  stated  in  the 
opinion  of  the  court  in  that  case,  where,  after 
stating  that  contracts  for  necessaries  consti- 
tuted an  exception  to  the  general  rule  that 
lunatics  were  not  liable  on  their  contracts,  the 
court  says:  "Other  contracts  with  lunatics 
not  strictly  for  necessaries,  which  have  been 
fully  executed,  and  on  which  a  consideration 
of  benefit  to  the  lunatic  has  been  given,  may 
be  within  the  reason  of  this  exception,  where 
the  transaction  is  shown  to  be  perfectly  fair 
and  reasonable,  at  least  so  far  as  to  allow  the 
recovery  back  of  the  consideration  given,  or 
prevent  a  rescission  by  the  lunatic  or  his  rep- 
resentatives, without  restoring  the  considera- 
tion, whenever  a  restoration  is  practicable. 
The  liability  of  the  lunatic  in  such  cases  is  up- 
held, not  on  the  ground  of  the  contract,  but 
on  the  fact  that  the  lunatic  has  received  and 
enjoyed  an  actual  benefit  from  the  contract." 
And  in  Yauger  v.  Skinner,  14  N.  J.  Eq.  389, 
it  is  said  by  Chancellor  Green  that  *'tf  the 
proof  is  clear  that  an  executory  contract  to 
purchase  was  made  in  good  faith,and  for  a  full 
and  fair  price,  where  the  lunacy  of  the  vendor 
was  neither  known  nor  suspected,  and  that  the 
contract  was  afterwards  executed  on  the  part  of 
the  purchaser  without  the  knowledge  or  belief 
of  the  existence  of  incapacity  on  the  part  of 
the  grantor,  the  contract  will  be  upheld."  In 
the  case  of  Loomis  v.  Spencer,  2  Paige,  158,  it 
is  said  by  Chancellor  Walworth  that  "there  is 
no  doubt  of  the  propriety  of  courts  refusing 
to  enforce  executory  contracts  entered  into  by 
a  lunatic  or  infant;  and  probably  no  recovery 
could  be  had  in  either  case  in  a  court  of  law. 
The  courts  proceed  upon  the  ground  that 
neither  has  legal  capacity  to  contract.  Al- 
though a  contract  of  purchase  made  by  either, 
except  for  necessaries,  could  not  be  enforced, 
yet  a  court  of  equity  ought  not  to  interfere 
where  the  infant  or  lunatic  has  actually  bad 
the  benefit  of  the  property,  if  the  contract  was 
made  in  good  faith,  without  knowledge  of  the 
incapacity,  and  where  no  advantage  has  been 
taken  of  the  situation  of  the  party."  And  it 
is  held  in  Young  v.  Stetens,  48  N.  H.  188,  2 
Am.  Rep.  202. 97  Am.  Dec.  592,that,"as  a  gen- 
eral rule,  insanity  may  be  pleaded  or  nven 
in  evidence  in  bar  to  an  action  founded  either 
upon  an  executory  §iwexecuted  contract;"  but 
"  where  a  person,  apparently  of  sound  mind, 
and  not  known  to  be  otherwise,  enters  into  a 
contract  for  the  purchase  of  property  which  is 
beneficial  to  the  purchaser,  and  otherwise  fair 
and  bona  fide,  and  which  has  been  fully  com- 
pleted, paid  for,  and  enjoyed,  and  cannot  be 
restored  so  as  to  put  the  parties  in  statu  gvo, 
such  contract  will  not  afterwards  be  set  aside 
either  by  the  lunatic  or  his  representatives." 
This  doctrine  is  maintained  by  many  cases^ 
among  them  the  following:  Mutual  L.  Ins. 
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Co,  V.  Hunt,  79  N.  Y.  541;  Seanlan  v.  Cobb, 
85  111.  296:  Physio  Medical  College  v.  Wilkin- 
son. 108  Ind.  815,  820;  Qrilben  v.  MaxmU,  84 
Kan.  8;  Bumham  v.  Kidwell,  118  III.  425; 
Alexander  v.  Raskins,  68  Iowa,  73;  Riggan  ▼. 
Grw/i.  80  N.  C.  236,  289,  30  Am.  Rep.  77; 
Lancaster  County  Nat.  Bank  v.  Moore,  78  Pa. 
407,  21  Am.  Rep.  24. 

We  are  not  aware  of  any  authority  which 
has  extended  the  liability  of  infants  or  insane 
persons,  on  their  contracts,  beyond  those  for 
necessaries  actually  furnished  them,  and  those 
falling  within  the  doctrine  of  the  cases  re- 
ferred to,  where  a  full  and  adequate  consid- 
eration of  value  was  actually  paid  or  delivered, 
in  good  faith,  and  without  knowlege  of  their 
incapacity,  and  it  is  obvious  that,  to  the 
maintenance  of  an  action  on  a  contract  of  the 
latter  class,  something  more  is  required  than 
where  it  is  sought  to  recover  on  a  contract  for 
necessaries:  that  is,  not  only  must  there  have 
been  a  full  and  adequate  consideration  paid, 
but  the  transaction  must  have  been  a  fair  and 
reasonable  one,  made  in  good  faith  by  tlie 
plaintiff, without  knowledge  of  the  defendant's 
want  of  capacity  to  contract.  It  is  well  set- 
tled that,  m  all  actions  upon  notes  or  con- 
tracts claimed  to  have  been  made  for  neces- 
saries furnished  to  an  infant  or  insane  person, 
the  burden  is  upon  the  plaintiff  to  prove  they 
were  furnished  to  the  amount  or  value  of 
the  note.  He  may  allege  that  the  defendant 
was  a  person  of  one  of  the  classes  named  when 
the  contract  was  made,  and  that  it  was  for 
such  necessaries,  and  when  the  latter  allega- 
tion is  denied  it  is  incumbent  on  him  to  prove 
it;  or.  if  he  declare  on  the  note  or  contract  gen- 
erally, without  disclosing  the  incapacity  of  the 
defendant,  it  is  a  complete  bar  to  plead  the 
defendant's  incapacity  at  the  time  of  the  mak- 
ing of  the  contract,  to  overcome  which  the 
plaintiff  may  reply  that  it  was  made  for  such 
necessaries,  and  must  support  his  reply  by  the 
necessary  proof.  In  Edwards,  Bills  &  Notes, 
g  63,  this  rule  is  stated  as  follows:  *'  When 
the  action  is  upon  the  note,  it  is  barred  by  the 
plea  that  it  was  given  by  an  infant;  and  unless 
the  plaintiff  then  proceeds  to  show  that  the 
note  was  given  for  necessaries  his  action  fails." 
So  in  1  Parsons,  Notes  &  Bills,  p.  150,  it  is  said 
that  ''todefeatapromissorynotCjitisonly  neces- 
sary to  prove  a  condition  of  mind  which  makes 
self- protection  against  imposition  impossible." 
In  Bvles,  Bills,  p.  61.  note,the  rule  is  thus  stated: 
•*  Infancy  is  prima  facie  a  good  defense,  and 
as  the  holder  must  in  answer  prove  the  con- 
sideration to  t>e  necessaries,  that  throws  open 
the  whole  question  for  the  benefit  of  the  in- 
fant." And  in  Maxwell.  Code  PL  449,  it  is 
declared  that  "insanity  is  generally  a  bar  to 
an  action  on  an  executory  contract.  On  page 
448  the  same  author  says:  "In  pleading  in- 
fancy, it  may  be  alleged,  in  the  answer,  that  at 
the  time  of  making  the  contract  set  forth  in 
the  petition  the  defendant  was  under  the  age 
of  twenty-one  years.  If  the  consideration  for 
the  contract  was  necessaries,  or  the  defendant 
had  ratitied  the  contract  by  a  new  promise  aft- 
er be  became  of  age,  these  facts  may  be  stated 
in  the  replv.  In  those  states  where  no  reply 
is  required,  the  necessary  facts,  such  as  ratifi- 
cation, necessaries,  etc.,  must  be  stated  in  the 
petition;  and  in  any  case  where  the  infancy 
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appears  from  the  facts  stated,  additional  facts 
must  be  pleaded  which  show  that  infancy  is 
no  defense."  And  in  pleading  the  defense  of 
insanity,  it  is  sufficient  to  allege  "that  at  the 
time  of  entering  into  the  alleged  contract,  the 
defendant  was  of  unsound  mind,  and  incapable 
of  understanding  the  same,  or  of  entering  into 
a  contract."  A  similar  practice  obtained  be- 
fore the  Code.  3  Swan,  Prac.  &  Prec.  694- 
696;  Wilcox,  Ohio  Forms  &  Practice,  129-9. 

The  reasons  for  placing  the  onus  on  the 
plaintiff  of  overcomm^  by  proper  proof  the 
defense  of  infancy  or  insanity,  when  pleaded 
to  an  action  on  a  contract  for  necessaries,  re- 
(^uire  that  the  plaintiff  take  the  like  burden 
in  all  actions  on  contracts  of  persons  under 
those  disabilities,  when  the  defense  is  interposed ; 
for  it  is  as  complete  a  defense  in  actions  on 
contracts  other  than  those  for  necessaries  as  in 
actions  brought  on  contracts  for  necessaries, 
and  it  is  just  as  essential  that  it  be  overcome 
by  proper  evidence  in  the  one  case  as  in  the 
other  before  the  plaintiff  can  recover.  And 
such  appears  to  be  the  established  rule.  It  is 
laid  down  in  Bailey,  Onus  Probandi,  144, 145, 
as  follows:  "  The  creditor  may  show,  in  reply 
to  proof  of  insanity,  that  the  contract  was  for 
necessaries,  .  .  .  even  if  a  note  be  given 
therefor.  .  .  .  So  the  creditor  may,  taking  the 
burden,  reply  to  evidence  of  insanitv,  that  the 
contract  was  made  during  a  lucid  interval: 
.  .  .  or,  in  replv  to  the  defense  of  Insanity,  it 
may  be  shown  that  such  insane  person,  being 
apparently  of  sound  mind,  and  not  known 
to  be  otherwise,  entered  into  the  contract  for 
the  purchase  of  property  which  is  fair  and 
bona  tide,  and  which  is  executed  and  com- 
pleted, and  the  property,  the  subject-matter 
of  the  contract,  has  been  paid  for,  and  fully  en- 
joyed, and  cannot  be  restored  so  as  to  put  the 
parties  in  statu  quo."  It,  would  seem,  there- 
fore, that  no  contract  of  a  person  non  compos 
mentis,  in  whatever  form  it  may  be  put, 
whether  in  that  of  a  promissory  note  or  other- 
wise, can,  on  account  of  his  want  of  capacity 
to  make  a  valid  execution  of  it,  so  import  a 
consideration  as  to  cast  upon  him  the  burden 
of  proving  a  want  of  consideration,  in  an  ac- 
tion brought  upon  it,  or  dispense  with  proof 
of  an  adequate  consideration  to  support  it,  as 
against  him  or  his  representative.  The  dif- 
ference in  that  respect  between  such  a  note  or 
contract  and  one  obtained  from  a  person  of 
weak  understanding  merely,  is  obvious,  and 
need  not  be  pointed  out  here. 

In  the  argument  of  counsel  for  the  plaintiff 
in  error,  some  stress  appears  to  be  placed 
upon  the  fact  that,  when  the  note  in  suit  was 
signed  by  Beard,  he  was  doing  business  in  his 
own  name.  The  nature  or  extent  of  that  busi- 
ness is  not  di8ck)sed.  The  fact  could  only  be 
material  as  tending  to  prove  he  was  sane,  and 
therefore  competent  to  execute  the  note,  and 
can  be  of  no  importance  in  that  respect  in  the 
face  of  the  admitted  fact  that  he  was  insane 
and  not  competent  to  execute  it,  and  that  was 
known  to  the  payee  at  the  time;  nor  is  it  im- 
portant, as  affecting  the  plaintiff's  relation  to 
the  note,  in  view  of  the  admission  that  it  was 
transferred  to  him  before  maturity  for  value, 
and  without  notice  of  the  maker's  incapacity 
to  execute  it.  If  such  a  note,  so  received,  was 
protected  in  the  hands  of  the  plaintiff  against 
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defenses  which  the  maker  might  have  agaiDst 
the  payee  at  the  time  of  the  transfer,  it  was  of 
no  consequence  whether  the  maker  was  doing 
any  business  at  the  time  of  its  execution,  or 
was  not;  and  it  is  equally  immaterial,  if  it  is 
not  so  protected,  for  upon  the  admitted  fact 
that  he  was  insane,  and  known  to  the  payee 
to  be  so  when  the  note  was  signed,  his  defense 
was  complete  against  the  latter,  and  therefore 
equally  so  against  the  plaintiff,  notwithstand- 
ing he  was  doing  business  in  his  own  name 
when  he  signed  the  note. 

The  material  question  then  is  whether  that 
rule  of  commercial  law  which  protects  nego- 
tiable paper  in  the  hands  of  a  bona  tide  holder 
who  has  acquired  it  before  its  maturity,  for 
value,  is  applicable  to  such  paper  signed  by 
persons  who  at  the  time  were  von  compos  men- 
tis, where  there  has  been  no  ratification  of  it; 
and  that  it  is  not,  is  well  settled.  Such  paper 
being  invalid,  except  to  the  extent  that  it  is 
founded  upon  a  consideration  of  necessaries, 
or  other  valuable  consideration,  actually  fur- 
nished, an  action  dissociated  from  such  con- 
sideration cannot  be  maintained  upon  it, when 
the  incapacity  of  the  maker  is  shown;  and  the 
quality  of  negotiability  does  not  attach  to  it, 
though  (nade  negotiable  in  form;  and  everv 
holder  of  such  paper  is  chargeable  in  law  with 
notice  of  the  status  of  the  maker  as  it  existed 
at  the  time  of  its  execution,  and  stands,  there- 
fore, in  no  better  position,  so  far  as  his  right 
of  action  against  the  maker  is  concerned,  than 
the  payee  from  whom  be  obtained  it;  and  a 
want  of  actual  knowledge,  when  he  received 
the  note,  of  the  maker's  mental  condition 
when  it  was  signed,  makes  no  difference  in 
that  respect.  So  far  as  we  have  been  able  to 
discover,  the  authorities  uniformly  maintain 
thai  the  paper  of  persons  non  compos,  infants, 
Hudfeyne  coverts  at  common  law,  all  resting 
upon  much  the  same  principle,  is  not  within 
the  commercial  rule  which  protects  a  bona 
tide  holder  of  a  negotiable  note,  received  be- 
fore it  became  due,  from  the  defenses  which 
the  maker  might  have  made  against  the  payee; 
and  that,  in  defense  to  such  paper  in  the  hands 
of  such  a  holder,  the  maker's  incapacity  to  ex- 
ecute it  may  be  shown.  In  McUlain  v.  Da- 
vis, 77  Ind.  419,  it  is  held  that "  a  promissory 
note,  payable  in  bank,  given  upon  an  unex- 
ecuted consideration  to  one  who  knew  of  the 
maker's  disability,  though  it  has  passed  into 
the  bands  of  an  innocent  purchaser,  may  be 
disaffirmed,"  and  that  "the  purchaser  of  such 
paper  takes  it  with  constructive  notice  of  all 
legal  disabilities  of  the  parties,  such  as  in- 
fancy, coverture,  and  unsoundness  of  mind." 
In  the  opinion  the  court  says:  "Commercial 
paper  is  not  an  exception  to  the  rule  which 
permits  a  disaffirmance  by  anyone  who  was 
of  unsound  mind  at  the  time  of  becoming  a 
party  thereto.  The  purchaser  of  such  paper 
takes  with  constructive  notice  of  all  legal  dis- 
abilities of  the  parties,  such  as  infancy,  cov- 
erture, and  unsoundness  of  mind."  Parsons. 
Notes  &  Bills,  pp.  149,  150;  Edwards,  Bills  & 
Notes,  pp.  63,69.  In  the  case  of  Moorey.  Her- 
shey,  90  Pa.  196,  it  appeared  that  Moore,  when 
insane,  but  before  he  was  adjudged  to  be  so, 
signed  a  nejarotiable  note  which  was  indorsed 
by  the  payee  to  Hershey,  before  due,  and  for 
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value,  and  without  any  knowledge  of  Moore's 
insanity.  In  an  action  brought  by  Hershey 
on  the  note,  Moore's  incapacity  to  make  it  was 
set  up  as  a  defense,  and,  as  the  report  states,  at 
the  trial,  the  plaintiff,  having  proved  the  sig- 
nature to  the  note,  and  put  the  same  in  evi- 
dence, and  proved  the  consideration  paid  for 
it,  rested.  Judgment  having  been  recovered 
by  the  plaintiff,  the  case  was  taken  on  error  to 
the  supreme  court,  one  of  the  errors  assigned 
being  that  the  trial  court  declined  to  instruct 
the  jury  that  it  was  "incumbent  on  the  plain- 
tiff to  show  that  the  defendant,  a  lunatic, 
.  .  .  received  value  for  the  note  in  suit, 
and  there  being  no  such  proof  the  defendant 
was  not  bound  by  said  note."  The  judgment 
was  reversed.  Ijn  the  opinion,  the  court,  after 
referring  to  the  decision  of  a  former  case,  Lan- 
caster County  Nat.  Bank  Y.Moore,  78  Pa.  407, 21 
Am.  Rep.  24,  and  declaring  it  to  be  "a  just 
rule,"  as  there  enforced,  that,  "when  a  lunatic 
obtains  the  property  of  another  person  who  in 
good  faith  deals  with  him  in  ignorance  of  his 
lunacv,  he  shall  not  keep  both  the  property 
and  the  price,"  and  that  "the  most  that  has 
been  decided  is,  that  when  a  man  deals  fairly 
with  a  lunatic,  and  without  knowledge  of  his 
lunacy,  he  is  entitled  to  recover  the  value  of 
what  he  honest Ijr  parted  with,"  say  they  place 
their  decision  m  the  case  then  before  them 
upon  the  broad  ground  that  the  principle  of 
commercial  law  which  protects  negotiable  pa- 
per in  the  hands  of  a  bona  fide  holder  "does  not 
apply  to  the  case  of  commercial  paper  made  by 
madmen,"  and,  "on  the  contrary,  the  true  rule 
applicable  to  such  cases  is,  that  while  the  pur- 
chaser of  a  promissory  note  is  not  bound  to 
inquire  into  its  consideration,  he  is  affectcKl 
by  the  status  of  the  maker,— as  in  the  case  of 
a  married  woman  or  a  minor.  In  neither  of 
these  cases  can  he  recover  against  the  maker. 
In  the  case  of  a  lunatic,  however,  he  mav  re- 
cover, provided  he  had  no  knowledge  oi  the 
lunacy,  and  the  note  was  obtained  without 
fraud  and  upon  a  proper  consideration."  The 
rule  thus  announced  is  approved  in  the  sub- 
sequent case  of  Wireibach  v.  First  Nat.  Bank, 
97  Pa.  548,  37  Am.  Rep.  821.  where  it  is  held: 
"The  holder  of  a  madman's  note  stands  in  no 
better  position  than  the  payee."  Judge  Shars- 
wood,  in  his  note  to  the  seventh  edition  of 
Byles  on  Bills  (pp.  61,  62),  states  the  rule  with 
clearness  and  accuracy  as  follows:  "It  seems 
very  clear  that  when  the  security  is  of  such  a 
nature  that,  by  the  rules  of  law,  the  considera- 
tion cannot  be  inquired  into,  then  the  infant  is 
not  liable.  In  the  hands  of  the  payee,  how- 
ever, it  may  be  inquired  into,  and  it  would 
seem  necessarily  in  the  hands  of  the  indorsee. 
Infancy  is  prima  facie  a  good  defense,  and  as 
the  holder  must  in  answer  prove  the  considera- 
tion to  be  necessaries,  that  throws  open  the 
whole  question  for  the  benefit  of  the  infant" 
And,  further,  that  "on  proof  that  the  maker 
is  an  infant,  the  negotiability  of  the  note  is  at 
an  end,  but  it  does  not  cease  to  be  a  note.  It 
may  be  sued  on  by  the  holder  in  his  own  name. 
He  stands  in  the  shoes  of  the  original  payee, 
and  can  recover  whatever  he  would  have  been 
entitled  to  recover.  .  .  .  The  holder  at  most 
must  be  subrogated  to  the  rights  of  the  origi- 
nal payee  in  an  action  against  the  infant  in  U^e 
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name  of  the  payee  on  a  declaration  founded 
OD  the  original  consideration.  **  And  see  Tiede- 
man.  Com.  Paper,  ^  48. 

Further  reference  to  authorities  on  that  sub- 
ject would  be  unprofitable  here,  since  counsel 
for  the  plaintiff  concede  that  the  paper  of  in- 
sane persons,  though  negotiable  in  form,  is  not 
negotiable  within  the  commercial  rule.  But 
thej  seek  to  make  that  rule  so  far  applicable 
as  to  protect  such  paper  in  the  hands  of  an  in- 
nocent holder  against  all  defenses  except  fraud 
or  want  of  consideration.  Our  attention  has 
been  called  to  no  sach  qualified  rule  of  the 
law  merchant  as  protects  negotiable  paper  in 
the  hands  of  a  bona  fide  holder  against  some 
defenses,  growing  out  of  the  transaction, 
which  the  maker  might  interpose  in  a  suit 
brought  against  him  by  the  payee,  and  lets  in 
others:  and  we  know  of  none.  The  paper  of 
an  insane  person,  however  perfect  in  form  it 
may  be,  not  having  the  quality  of  negotiability 
witbin  the  rule  of  the  law  merchant,  by  rea- 
son of  the  incapacity  of  the  maker,  and  the 
holder  occupying  no  better  position  with  re- 
spectlto  it  than  the  original  payee,  the  plea  of 
insanity  at  the  time  of  the  execution  is  as 
available,  and  has  the  same  effect  as  a  defense 
in  a  suit  by  the  holder,  as  if  the  suit  were  by 


the  payee.  In  each  case  it  avoids  the  note  and 
defeats  a  recovery,  unless  the  plaintiff  is  able 
to  show  it  was  given  for  necessaries,  or  that 
the  maker  otherwise  received  an  adequate  con- 
sideration for  it,  in  a  transaction  that  was  fair 
and  reasonable  on  the  part  of  the  payee,  and 
without  knowledge  by  him  of  the  maker's  men- 
tal condition.  That  requirement  is  not  met  nor 
dispensed  with  by  the  fact  that  the  holder  paid 
value  to  the  payee  for  the  transfer  of  the  note. 
That  is  necessary  to  the  protection  of  the  holder 
of  negotiable  paper  under  the  commercial 
rule.  As  said  in  the  case  of  Wirebach  v.  First 
Nat,  Bank,  supra:  "If  the  fact  that  the  holder 
had  paid  value  were  enough,  the  lunatic  could 
not  defend  for  fraud  upon  him  or  for  want  of 
consideration;  then  an  innocent  holder  could 
recover,  though  the  judgment  would  sweep 
away  the  lunatic's  entire  estate,  and  he  had 
not  been  benefited  a  farthing.^' 

Upon  the  case  made  in  the  trial  court,  as 
shown  by  the  record,  we  think  the  plaintiff 
was  not  entitled  to  recover,  and  the  circuit 
court  committed  no  error  in  reversing  the 
judgment  rendered  in  his  favor,  and  remand- 
ing the  cause  for  a  new  trial. 

Judgment  afHrmsd. 
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ATCHISON,    TOPEKA,   &     SANTA    Pfe 
RAILROAD  COMPANY,  Appt., 

V. 

CHICAGO  &  WESTERN  INDIANA  RAIL- 
ROAD COMPANY. 

aaeiii.  682.) 

1.  Covrta  of  equity •  as  well  as  oonrta  of 
law«  must  eonstrueiwritten  oontraeto 

aooordin?  to  the  iDtentlon  of  the  parties  as  ez- 
presaed  by  their  terms,  and  t  where  there  is 
doubt  or  ambiguity  as  to  tbe  Intentioa  of  the 
parties  they  may  take  into  consideration.the  sur* 
round tDfr  facts  and  circumstances,  but  cannot 
make  contracts  for  the  parties. 

2.  Payment  of  interest  not  provided 
for  by  the  eontract»  prior  to  the  time  of  en- 
tering tbe  decree,  wili.not  be  decreed  as  a  condi- 
tion of  speclllc  performance  of  a  contract  for  the 
sale  of  land  In  favor  of  a  vendee  in  poraeasion, 
where  poeseesion  was  ^ven  before  the  vendor 
was  able  to  comply  with  his  contract  as  an  in- 
ducement to  the  execution  of  a  lease^by  the  ven- 
dee which  would  be' beneficial  to  the  vendor,  if, 
when  tbe  vendor  became  able  to  comply  with  his 
contract,  be  wrongfully  refused  to  do  so  without 
tbe  Insertion  in  the  deed'of  a  clause  not  provided 
tor  by  the  contract,  although  tbe  vendee  ten- 
dered the  purohaseLmoney.* 

(Jane  18, 1896.) 


APPEAL  by  plaintiff  from  a  decree  of  the 
Appellate  Court,  First  District,  affirming 
a  decree  of  the  Circuit  Court  for  Cook  County 
requiring  plaintiff  to  pay  interest  on  the  un- 
paid purchase  money  as  a  condition  to  enforc- 
ing specific  performance  of  a  contract  to  con- 
vey the  real  estate.    Reversed, 

Statement  by  PhUlipa,  J. : 

In  the  sprint?  of  1887  tile  Atchison,  Topeka, 
&  Santa  Fe  Railroad  Company  in  Chicago 
sought  to  procure  from  the  Chicago  &  West- 
em  Indiana  Railroad  Company  terminal  facili- 
ties in  Chicago  for  the  Atchison  Railroad  Sys- 
tem. Negotiations  to  this  end  were  begun, 
and  in  March,  1887,  two  preliminary  contracts 
were  made,  each  referring  to  the  other,  and 
together  constituting  a  single  transaction.  One 
was  an  agreement  for  a  aeed  of  certain  lands 
immediately  east  of  the  Western  Indiana's 
railroad,  on  which  the  Atchison  Company 
might  lay  its  tracks  connectingits  railroad 
with  the  station  property  of  the  Western  Indi- 
ana Company.  The  other  was  a  lease  from 
the  Western  Indiana  to  the  Atchison  of  passen- 
ger station  facilities  at  Polk  street  for  a  period 
of  999  years,  for  which  the  Atchison  Company 
waa  to  pay  (100,000  annually,  and  also  to  pay 
its  share  of  the  cost  of  maintaining  such  sta- 
tion and  the  tracks  north  of  Fortv-Kinth  street 
connecting  with  it,  including  also  insurance. 


Note.— For  some  important  cases  on  specific  pcr- 
fonnaDce,  see  Thompson  v.  Winter  (Minn.)  6  L.  R. 
A  236;  Hodges  V.  Kowinfr  (Conn.)  7  L.  R.  A.  87;  Mc- 
€arter  v.  Armstrong  (8.  C.)  8  L.  R.  A.  625,  and  lUiU; 
^ok  V.  Thomas  (Or.)  VA  L.  R.  A.  289,  and  note; 
35  L.  R.  A. 


Rock  Island  &  P.  R.  Co.  v.  Dimlck  (Tli.)  19  L.  R.  A. 
105:  Dyer  v.  Duffy  (W.  Va.)  24  L.  R.  A.  830;  Kofka  v. 
Roslcky  (Neb.)  25  L.  R.  A.  207;  and  Prospect  Park 
k  C.  I.  R.  Co.  V.  Coney  Island  &  B.  R.  Co.  (N.  Y.)  26 
L.  R.  A.  610. 
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taxes,  and  such  improvemeDts  as  might  from 
time  to  time  become  necessary.  The  agreement 
for  deed  was  undated,  although  it  was  exe- 
cuted tentatively  in  March.  By  its  terms  it 
was  not  to  be  effective  until  the  lease  should  be 
executed  and  confirmed  bv  the  stockholders  of 
the  Western  Indiana.  The  real  estate  em- 
braced in  this  agreement  was  divided  into  two 
tracts,  described  as  first  and  second.  The 
lease  was  executed  May  21,  1887,  by  the  re- 
spective parties,  and  was  shortly  thereafter 
confirmed  by  the  stockholders  of  the  Western 
Indiana.  Thereupon  both  contract  and  lease 
became  effective  as  parts  of  nne  transaction. 
The  contract  provided  that  the  possession  of 
both  properties  should  be  given  to  the  Atchison 
Company  immediately  upon  the  execution  and 
delivery  of  the  agreement  and  the  lease,  and 
the  confirmation  thereof  by  the  stockholders  of 
the  Western  Indiana  Company.  This  agree- 
ment between  the  parties  thereto  is  as  follows: 

''This  agreement  made  and  entered  into  this 
day  of ,  A.  D.  1887,  by  and  be- 
tween the  Chicago  &  Western  Indiana  Rail- 
road Company,  a  corporation  of  the  state  of 
Illinois,  party 'of  the  first  part,  and  the  Atchi- 
son, Topeka,  &  Santa  Fe  Railroad  Company 
in  Chicago,  a  corporation  of  the  same  state, 
party  of  the  second  part,  witnesseth,  that  as  a 
part  and  parcel  of  a  certain  contract  of  lease 
about  to  be  completed  between  the  parties 
thereto,  and  with  other  parties,  and  only  on 
condition  that  the  same  is  finally  completed, 
executed,  and  confirmed  by  the  stockholders  of 
the  party  of  the  first  part  thereto,  the  party 
of  the  first  part  agrees  to  sell  to  the  said  party 
of  the  second  part  the  following  described  real 
estate,  to  wit:  First,  All  that  property  owned 
by  the  party  of  the  first  part  lying  south  and 
east  of  a  line  drawn  parallel  with  and  distant 
four  (4)  feet  from  the  outside  rail  of  the  most 
southeasterly  railroad  track  of  the  partv  of 
the  first  part  north  of  the  St.  Charles  Air  Line 
Railway,  east  of  Clark  street  and  south  of  a 
line  200.12  feet  north  from  and  parallel  with 
the  north  line  of  Fifteenth  street,  being  parts 
of  blocks  twenty-four  (24),  twenty-five  (25), 
thirty- three  (83),  and  of  lots  one  (1)  and  three 
(8),  of  block  thirty-two  (82),  in  the  assessor's 
second  division  of  the  east  fractional  northeast 
quarter  of  section  twenty-one  (21),  township 
thirty-nine  (89)  north,  range  fourteen  (14) 
east,  of  the  third  principal  meridian,  and  parts 
of  lots  twenty-nine  (29),  thirty  (80),  thirtv-five 
(85),  and  thirty-six  (36),  and  all  of  lots  thirty- 
seven  (87),  thirty-eight  (88),  thirty-nine  (89), 
and  forty  (40),  in  Wilder's  north  addition  to 
Chicaj^o,  in  the  county  of  Cook  and  state  of 
Illinois. 

"Second.  All  of  block  six  (6)  in  canal  trus- 
tees* new  subdivision  of  blocks  in  the  east  frac- 
tional southeast  quarter  of  section  twenty-one 
(21),  township  thirty-nine  (89)  north,  range 
fourteen  (14)  east,  of  the  third  principal  merid- 
ian, except  a  part  of  the  northwest  corner 
thereof  to  be  reserved  for  the  use  of  the  first 
party  in  making  the  contemplated  new  align- 
ment and  completing  its  system  of  four  tracks, 
which  said  reserved  strip  is  described  as  fol- 
lows: Commencing  at  the  northwest  corner  of 
block  six  (6)  aforesaid,  running  thence  easterly 
along  Sixteenth  street  fifty  (50)  feet,  thence  by 
a  straight  line  southwesterly  to  the  southwest 
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corner  of  lot  three  (8)  of  said  block,  and  thence 
along  the  west  line  of  lots  three  (S),  two  (2], 
and  one  (1)  in  said  block  to  the  place  of  begin- 
ning. 

"The  party  of  the  second  part  agreeing  to  pay 
to  the  party  of  the  first  part  for  the  property 
first  above  described  the  sum  of  $2  per  square 
foot,  to  be  paid  as  follows: 

**  Whereas,  in  and  by  the  said  lease  above  re- 
ferred to  the  party  of  the  first  part  is  about  to 
agree  with  the  party  of  the  second  part  to 
complete  the  alignment  of  its  railroad  tracks 
from  Forty-Ninth  street  northerly  to  St.  Charles 
Air-Line  Railroad,  and  also  to  construct  a  via- 
duct on  Eighteenth  street,  and  to  complete 
four  main  tracks  between  Clark  street  and 
Forty -Ninth  street,  as  will  more  fully  appear  by 
the  said  contract  of  lease  about  to  be  executed 
between  the  parties  hereto  and  the  Chicago, 
Santa  Fe,  &  California  Railroad  Company  and 
Anthony  J..  Thomas  and  Charles  Edward 
Tracey,  trustees,  the  same  being  the  lease 
hereinbefore  referred  to:  Now,  therefore,  it  is 
agreed  that  the  purchase  price  of  the  property 
first  above  described  shall  become  aue  and 
payable  upon  completion  by  the  party  of  tLe 
first  part  of  its  alignment  as  aforesaid,  and  of 
its  four  main  tracks  as  aforesaid,  as  far  north 
as  Sixteenth  street,  and  the  completion  and 
construction  of  the  said  viaduct.  | 

"It  is  further  agreed  that,  for  the  property 
secondly  above  mentioned,  the  party  of  the 
second  part  shall  pay  a  sum  per  square  foot 
therefor  to  be  agre^  upon  between  the  parties 
thereto,  such  agreement  to  be  indorsed  in  writ- 
ing upon  this  contract,  or,  in  case  the  parties  i 
hereto  shall  be  unable  to  agree,  then  the  rea- 
sonable market  value  of  said  property  shall  be 
fixed  by  an  arbitrator  to  be  agreed  upon  and 
named  by  the  parlies  hereto;  but,  if  the  parties 
hereto  shall  be  unable  to  agree  upon  a  single 
arbitrator,  then  each  of  them  will  name  one 
arbitrator,  and  the  price  fixed  by  the  two  arbi- 
trators thus  selected  shall  be  the  price  to  be 
paid  by  the  party  of  the  second  part  to  the 
party  of  the  first  part  for  said  real  estate;  and, 
if  the  two  arbitrators  thus  chosen  shall  not  be 
able  to  agree,  then  they  shall  Jointly  select  an 
umpire,  whose  finding  and  decision  shall  be 
final.  Such  agreement  to  be  made  or  the 
amount  so  determined  and  indorsed  before  the 
final  completion  and  delivery  of  the  lease  afore- 
said. Possession  of  both  of  the  properties 
above  described  shall  be  given  by  the  parties 
of  the  first  part  to  the  party  of  the  second  part 
upon  the  said  agreement  or  lease  above  referred 
to  being  confirmed  by  the  stockholders  of  the 
party  of  the  first  part,  and  fully  executed  and 
delivered.  And  the  purchase  money  of  the 
said  property  secondly  above  described  shall 
be  paid  by  the  party  of  the  second  part  to  the 
party  of  the  first  part  upon  the  party  of  the 
first  part  procuring  releases  of  two  mortgages, 
encumbrances  created  by  it  on  said  property 
secondly  described,  one  dated  November  1, 
1879,  and  the  other  December  1,  1882,  both  to 
Anthony  J.  Thomas  and  Charles  Edward 
Tracey  as  trustees,  and  the  execution  and  ten- 
der to  the  party  of  the  second  part  of  a  deed 
containing  covenants  of  warranty  therefor. 

"And  it  is  further  agreed  that  upon  the  per- 
formance of  the  stipulations  of  this  agreement 
as  to  the  time  when  the  purchase  price  of  the 
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property  first  above  described  shall  become  due, 
and  a  release  of  the  said  two  mortii^ages,  liens 
placed  on  the  said  property  by  the  party  of  the 
first  part,  and  the  tender  to  the  party  of  the 
second  part  of  a  deed,  with  covenants  of  war- 
ranty, conveying  said  property  first  above 
described  to  the  party  of  the  second  part,  the 
party  of  the  second  part  shall  at  once,  pay  tbe 
purchase  price  therefor;  it  being  understood 
that  the  party  of  the  second  part  is  satisfied  to 
receive  the  title  now  existing  in  the  party  of  the 
first  part  to  said  several  tracts  of  land,  together 
with  releases  of  all  mortgages  placed  thereon 
by  the  party  of  the  flrstpart,  and  to  rely  for 
its  title  to  said  property  upon  covenants  of 
warranty  to  be  contained  in  such  deeds. 

"It  is  further  agreed  that  prompt  payment  of 
tbe  purchase  moneys  at  the  times  herein  lim- 
ited is  of  the  essence  of  this  contract  as  to  the 
sale  of  said  lands;  and,  if  the  purchase  price 
named  for  either  or  both  of  said  properties 
shall  not  be  promptly  paid  at  the  times  herein 
limited,  then  this  contract  to  convey  any  or 
either  of  said  lands  shall  be  void,  and  tbe 
party  of  ihe  first  part  may  at  any  time  there- 
after declare  the  said  agreement  to  convey  at 
aD  end,  and  by  entry  or  suit,  or  either,  at  its 
option,  recover  the  possession  of,  and  its  estate 
aod  right  and  possession  of,  said  land,  as  if  this 
contract  had  never  existed. 

"And  whereas,  the  party  of  the  second  part 
has  purchased,  or  agreed  to  purchase,  or  is 
about  to  have  purchased  for  its  use,  certain 
lands  or  lots,  to  wit,  lot  eleven  (11)  in  block 
nine  (9),  and  lot  one  (1),  block  twenty-one  (21), 
both  in  the  canal  trustees'  new  subdivision 
above  mentioned,  which  face  upon  Eighteenth 
street,  and  other  property  in  the  vicinity :  Now, 
it  is  a^eed  that  in  order  to  facilitate  the  con- 
struction of  the  viaduct  above  referred  to,  in 
Eighteenth  street,  the  second  party  shall  dis- 
cbarge and  release  and  hold  the  party  of  the 
first  part  free  and  clear  of  all  claims  for  dam- 
ages, and  for  all  damages  to  the  said  lots  last- 
above  described,  accruing  thereto  by  reason  of 
tbe  construction  of  said  viaduct  in  Eighteenth 
street,  and  that  it  will  also  release  the  first 
party  thereto  from  all  damages  which  may  re- 
sult {o  any  property  which  has  been  or  may  be 
purchased  by  the  second  party,  or  for  its  use, 
which  will  be  injuriously  affected  by  the  con- 
struction of  said  viaduct.  In  witness  whereof, 
etc." 

The  lease  from  appellee  to  appellant  con- 
tained the  following  provision: 

*'  The  lessor  having  agreed  to  allow  and  fur- 
nish to  the  lessee,  for  the  benefit  of  the  third 
party,  the  use  of  that  portion  of  its  line  of  road 
extending  from  Forty- Ninth  street,  in  the  town 
of  Lake,  Cook  county,  to  and  into  the  city  of 
Chicago,  toother  with  certain  terminal  accom- 
modations m  said  city  of  Chicago,  and  the  use 
of  the  station  and  other  property,  the  said 
lessor,  for  and  in  consideration  of  tbe  premises, 
and  for  rents  reserved,  and  tbe  covenants  and 
agreements  on  tbe  part  of  tbe  lessee  and  third 
party,  has  granted,  demised,  and  leased,  and 
KgTc«d  to  furnish  and  by  these  presents  does 
grant,  demise,  and  lease,  and  agree  to  furnish, 
unto  the  said  lessee,  for  the  use  of  the  third 
party,  a  right  and  privilege  of  using  and  run- 
ping  locomotives,  cars,  and  other  rolling  stock 
in  use  by  said  third  party  for  the  purpose  of 
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the  trafific  of  the  third  party,  over  and  upon  the 
main  track  or  tracks  of  the  railroad  of  lessor, 
meaning  only  the  main  tracks  between  tbe 
point  of  the  junction  at  Forty-Ninth  street,  in 
the  iown  of  Lake,  aforesaid,  and  the  passenger 
depot  of  the  lessor,  in  the  city  of  Chicago,  at 
Polk  street,  together  with  connections  with 
lead  tracks  from  said  main  tracks  to  and  onto 
said  property  as  the  said  lessee  has  or  may  ac- 

?uire,  in  order  to  reach  iis  freight  buildings, 
reigbt  yards,  and  switch  yards,  and  together 
therewith  the  right  and  privilege  of  using  for 
the  purpose  of  the  traffic  of  the  third  par^  the 
passenger  depot  and  its  appendages,  of  the 
lessor,  m  the  city  of  Chicago,  and  also  of  usiug 
the  switches  and  side  tracks  of  the  lessor,  to- 

f  ether  with  said  main  tracks  between  Forty- 
[inth  street  and  the  terminus  at  Chicago,  to 
use  in  common  with  the  five  present  tenants 
and  the  lessor." 

The  Western  Indiana  Company  proceeded 
with  tbe  work  of  completing  the  alignment, 
constructed  the  new  tracks  and  the  Eighteenth 
street  viaduct,  and  had  completed  them  by 
January  1, 1889.  By  the  terms  of  the  agree- 
ment the  time  had  then  arrived  for  tbe  com- 
pletion of  the  sale  of  tract  1.  But  when  the 
Atchison  Company  requested  tbe  execution  of 
a  warranty  deed  of  this  tract,  and  the  release 
of  the  two  mortgages,  the  Western  Indiana 
Company  insisted  that  under  the  terms  of  the 
contract  the  Atchison  Company  was  not  enti- 
tled to  a  deed  with  covenants  of  warranty,  such 
as  had  been  delivered  for  tract  2,  but  that  the 
deed  should  contain  a  clause  providing  a  de- 
feasance of  its  rights  to  the  property  upon  its 
failure  to  comply  with  the  terms  and  condi- 
tions of  the  lease  of  May  21, 1887.  The  Atchi- 
son Company,  on  the  contrary,  insisted  that 
although  the  lease  and  tbe  contract  of  purchase 
were  parts  of  one  transaction,  yet  by  the  terms 
of  the  agreement  it  was  entitled  to  a  straight 
warranty  deed  for  the  lands  agreed  to  be  con- 
veyed, and  that  the  purchase  money  was  not 
due  until  such  a  deed  and  the  releases  were  ten- 
dered. It  expressed  a  willingness  to  pay  the 
purchase  price,  upon  the  delivery  of  such  a 
deed,  together  with  the  release  of  the  mort- 
gages, and,  for  the  purposes  of  this  case,  a  ten- 
der of  the  purchase  price  was  then  made,  but 
it  refused  to  accept  a  deed  containing  any  clause 
of  condition  or  defeasance.  Thereupon,  on 
July  5,  1889,  it  filed  in  the  circuit  court  of 
Cook  county  this  bill  for  specific  performance. 
The  bill  alleged  the  facts  as  already  stated, 
making  as  exhibits  tbe  agreement,  the  lease, 
and  the  deed  of  tract  2  a  part  of  its  averments. 
It  prayed  a  decree  requiring  the  Western  Indi- 
ana Company  to  procure  tbe  release  of  the 
mortgages,  and  to  execute  and  deliver  a  deed 
of  conveyance  in  fee  simple,  with  covenants  of 
warranty,  and  that  upon  its  failure  the  deed 
should  be  made  by  the  master  in  chancery. 
On  December  12,  1891,  the  Western  Indiana 
Company  filed  its  answer.  This  admitted  the 
execution  of  the  contract  and  lease,  and  also  of 
the  deed  to  tract  2,  but  insisted  that  said  deed 
was  made  without  any  clause  of  defeasance 
through  an  oversight.  It  insisted  that  the  con- 
tract and  lease  were  parts  of  one  transaction, 
in  furtherance  of  a  single  purpose,  and  that 
they  were  to  be  construed  as  a  single  instru- 
ment, and  that  the  conveyance  provided  for  in 
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the  contract  was  inteDded  to  be,  and  in  fact 
was,  subject  to  the  conditioDS  and  coveDanta 
of  the  lease;  that  the  premises  described  in  the 
contract  were  appurtenant  and  essential  to  the 
use  of  the  premises  described  in  the  lease,  and 
that  it  was  not  intended  bv  the  parties  that  the 
Atchison  Company  should  have  possession  and 
■control  of  the  former,  except  in  connection 
with  those  embraced  in  the  latter;  and  that, 
therefore,  the  Atchison  Company  was  entitled, 
under  the  contract,  to  receive  only  a  deed  con- 
taining a  clause  of  defeasance,  by  which  its 
rijerhts  thereunder  should  be  contemporaneous 
with,  and  limited  by,  its  rights  in  the  premises 
embraced  in  the  lease.  It  admitted  that  the 
Atchison  Company  went  into  possession  of 
both  tracts  descrit>ed  in  the  contract  upon  the 
execution  thereof,  at  the  same  time  that  It 
took  possession  of  the  premises  described  in 
the  lease. 

On  the  hearing,  opening  statements  were 
made,  and,  in  course  of  the  opening  statement, 
counrsel  for  the  defendant  stated  that  the  de- 
fendant would  not  offer  an^  evidence  in  sup- 
port of  the  allegations  of  its  answer,  except 
the  evidence  hereinbefore  set  forth,  and  that 
under  the  pleadings,  and  on  the  evidence 
which  would  be  offered,  no  question  would  be 
raised  by  counsel  for  the  defendant  as  to  the 
right  of  the  complainant  to  a  decree  of  specific 
performance,  requiring  the  defendant  to  exe- 
cute and  deliver  a  deed  of  conveyance  in  the 
form  prayed  for  in  the  bill,  namely,  a  deed  of 
conveyance  in  fee-simple  absolute,  with  cove- 
nants of  warranty,  and  without  any  defeasance 
or  qualification,  on  the  payment  by  the  com- 
plainant of  the  purchase  price  fixed  in  the  con- 
tract, and  interest  thereon  from  the  Ist  day  of 
January,  1889,  but  that  the  defendant  would 
contend  and  insist  that  any  decree  which  might 
be  entered  would  provide  for  the  payment  by 
the  complainant  of  interest  on  the  purchase 
price  from  said  1st  day  of  January,  1889. 
After  the  opening  statements  by  counsel  the 
pleadings  were  read  to  the  court.  On  the 
hearing  the  following  facts  were  admitted  by 
the  respective  parties,  in  open  court,  with  like 
effect  as  if  duly  proved:  (1)  That  the  defend- 
ant paid  the  taxes  levied  for  the  year  1887  on 
all  the  property  described  in  said  contract  of 
June,  1887.  set  out  in  the  complainant's  bill; 
and  thereafter,  in  the  year  1889,  the  complain- 
ant paid  all  the  taxes  levied  and  assessed  on 
said  property  for  the  year  1888,  and  has  since 
paid  the  taxes  levied  and  assessed  on  said  prop- 
erty for  the  years  1889,  1890,  1891,  and  1892, 
respectively.  (2)  That  the  area  of  the  prop- 
erly first  described  in  said  contract  is  98,724.8 
square  feet.  (8)  That  the  description  set  forth 
in  the  final  decree  entered  herein  is  a  correct 
•description  of  the  property  firstly  described  in 
said  contract.  No  evidence  in  addition  to  said 
admissions  of  fact  was  offered  on  said  hearing 
by  the  complainant.  In  addition  to  said  ad- 
missions of  fact,  the  defendant  gave  in  evi- 
dence on  said  hearing  a  letter  to  the  president 
of  appellant  company  from  a  director  of,  and 
one  of  the  five  equal  stockholders  of,  the  de- 
fendant company,  an  extract  from  which  is  as 
follows:  *•  As  1  understand  it,  the  whole  un- 
derstanding and  intent  on  both  sides  was  that 
you  bought  ...  the  property  to  go  with 
the  lease."  The  defendant  also  offered  a  reply 
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to  that  letter  from  the  president  of  the  com- 
plainant company,  an  extract  from  which  is: 
''It  is  thoroughly  understood  by  the  Chicago 
&  Western  Indiana  Company  that,  in  addition 
to  securing  passenger  terminals  by  lease  from 
that  company,  we  were  at  the  same  time  secar- 
iner,  by  purchase,  lands  for  freight  terminals. 
To  obtain  this  latter,  we  made  purchases,  not 
only  from  the  Chicago  &  Western  Indiana, 
but  from  the  Chicago  &  Grand  Trunk,  and  of 
various  private  individuals.  The  same  con- 
tract which  provided  for  a  lease  by  the  West- 
ern Indiana  Company  of  certain  rights,  privi- 
leges, and  passenger  facilities,  provided,  with 
equal  distinctness,  for  a  sale  of  certain  lands, 
describing  them." 

A  decree  was  entered  under  these  facts,  find- 
ing that  the  complainant  was  entitled  to  a  deed 
of  conveyance  of  tract  1,  and  in  fee-simple  ab- 
solute, and  the  release  of  the  two  mortgages 
upon  it,  and  ordering  that  the  complainant  pay 
to  the  defendant,  within  ninety  days,  the  agreed 
purchase  price  for  said  premises,  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum 
from  January  1,  1889,  to  July  1,  1891,  and  at 
5  per  cent  per  annum  from  July  1, 1891,  to  the 
date  of  pajniient;  that  upon  said  payment  being 
made  the  Western  Indiana  Company  should  at 
the  same  time  deliver  to  the  Atchison  Company 
a  deed  of  conveyance  of  said  premises  in  fee- 
simple  absolute,  and  procure  and  deliver  suf- 
ficient releases  of  said  mortgages;  and  that,  in 
default  of  tbe  complainant  paying  said  pur- 
chase price  and  interest  aforesaid  within  the 
time  named,  its  bill  should  be  dismissed  out  of 
court,  with  costs  to  be  taxed,  and  tbe  com- 
plainant should  surrender  to  the  defendant  the 
premises  described.  From  that  decree  the 
complainant  prosecuted  an  appeal  to  the  appel- 
late court  of  the  first  district,  where  a  judgement 
of  affirmance  was  entered,  from  which  this  ap- 
peal is  prosecuted,  and  the  errors  assigned  pre- 
sent the  questions  whether:  (1)  Said  circuit 
court  erred  in  finding  that  the  defendant  was 
entitled  to  interest  on  the  purchase  price  of 
said  premises  from  January  1,  1889,  to  the 
time  of  payment,  as  in  its  decree  provided. 
(2)  Whether  said  circuit  court  erred  in  decree- 
ing that  said  complainant  should  pay  interest 
on  the  purchase  price  of  said  premises  from 
January  1,  1889,  to  the  date  of  payment.  (3) 
Whether  said  circuit  court  erred  in  neglecting 
and  refusing  to  provide  in  its  final  decree  that 
if  the  defendant  should  neglect  or  refuse  to 
execute,  acknowledge,  and  deliver  a  proper 
warranty  deed  for  said  premises  within  the 
time  fixed  by  said  decree,  the  master  in  chan- 
cery of  said  court  should  execute,  acknowl- 
edge, and  deliver  such  deed  upon  the  payment 
within  such  time  by  the  complainant  of  said 
purchase  price,  and  legal  interest  thereon  from 
the  date  of  said  decree  to  the  time  of  payment. 
(4)  Whether  said  circuit  court  erred  in  neglect- 
ing and  refusing  to  provide  in  its  final  decree 
that  upon  the  payment  of  said  purchase  price, 
with  legal  interest  from  the  date  of  the  decree, 
within  the  time  limited  in  said  decree,  and 
upon  the  neglect  or  refusal  of  said  defendant 
to  deliver  proper  releases  of  said  mortgaees, 
the  same  should  be  canceled  and  discharged  as 
to  said  premises.  (5)  Whether  said  court  erred 
in  decreeing  that  the  plaintiff  should  pay  to  the 
defendant  the  purchase  price,  and  that  there- 
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upoD  the  defendant  should  deliver  to  it  the 
warranty  deed  and  releaae,  instead  of  decree- 
ing, in  accordance  with  the  prayer  of  the  bill 
and  the  provisions  of  the  contract,  that  the  de- 
fendant should  tender  *'  a  deed,  with  covenants 
of  warranty,  conveying  said  property,"  and  a 
release  of  the  mortgages,  and  that  then  the 
complainant  should  pay  the  purchase  money. 
(6)  And  whether  the  appellate  coart  of  the  first 
dl«ttrict  erred  in  affirming  the  decree  of  the  cir- 
cuit court. 

Mr.  Creorjre  R.  Peck«  with  Messrs,  John 
S.  Miller,  Edffar  A.  Bancroft,  and  El- 
don  J.  C&SBoday,  for  appellant: 

There  are  no  averments  in  either  bill  or  an- 
swer under  which,  if  true,  the  defendant 
would  be  entitled  to  a  decree  for  interest,  or 
for  possession  of  the  premises.  "A  court  of 
equity  can  only  decree  upon  the  case  made  by 
the  pleadings." 

1  Barton.  Ch.  Pr.  360;  Story,  Eq.  PI.  §  42. 
and  note  a/  1  Dan.  Ch.  Pr.  4th  Am.  ed.  883; 
Wepmouth  V.  Bayer,  1  Ves.  Jr.  416. 

The  plain  provisions  of  the  contract  that  the 
vendee  was  to  have  possession  and  the  pur- 
chase money  without  interest  until  the  vendor 
had  fully  performed,  and  the  wilful  and  inex- 
cusable refusal  of  the  vendor  to  perform  until 
the  date  of  the  decree,  differentiate  this  case 
from  all  that  can  be  found  supporting  the  rule 
Slated  in  Fry,.  Spec.  Perf.  §§  1418,  1419, 
1425. 

IM  Vume  V.  De  Vimne,  1  Macn.  &  G.  886. 

The  vendor  shall  not  profit  by  the  delay 
which  he  has  wilfully  caused. 

H7«tow*  V.  Glenton,  L.  R.  1  Ch.  206;  Tewart 
V.  Latcson,  3  dmale  &  G.  807;  Re  Riley  to 
Stnatfield,  L.  R.  34  Ch.  Div.  888;  Jones  v. 
Mudd,  4  Russ.  Ch.  122;  Morik  v.  Huskisson, 
4  Rn»s.  Ch.  123,  note  a;  Leggott  v.  Metro- 
poiilan  R.  Co.  L.  R.  5  Ch.  716;  Perry 
V.  Smith,  Car.  &  M.  554;  Lang  v.  Moole,  81 
N.  J.  Eq.  413;  January  v.  Martin,  1  Bibb, 
586;  Minard  v.  Beans,  64  Pa.  411;  Fowler  v. 
Harts,  149  HI.  592;  Ijojland  v.  Maull  1  Del. 
Ch.  359,  12  Am.  Dec.  106;  Philadelphia,  W, 
^  B.  R.  Co,  V.  Gesner,  20  Pa.  240;  Re  Smith's 
Estate,  152  Pa.  102;  Lombard  v.  Chicago  Sinai 
Congregation,  64  III.  477. 

Where  the  contract  contains  no  provision  as 
to  possession  or  interest,  the  rule  is  that  if  the 
veodef:  takes  possession,  he  must  pay  interest 
from  that  date. 

Cfilcraft  V.  Roebvek,  1  Ves.  Jr.  221;  Fludyer 
▼.  Cocker,  12  Ves.  Jr.  25;  Potcell  v.  Martyr,  8 
Ves.  Jr.  146;  Ballard  v.  Shutt,  L.  R.  15  Ch. 
DiT.  122;  Atty,  Oen.  v.  Christ  Church,  18  Sim. 
214:  Rutledge  v.  Smith,  1  McCord,  Eq.  399; 
Wilson  V.  Herbert,  76  Md.  489;  Bostwick  v. 
Beaeh^  103  N.  Y.  414;  BoyU  v.  Rowand,  3 
Desauss.  Eg.  555;  Phillips  v.  South  Park 
Cmrs.  119  111.  626:  Steenrod  v.  Wheeling,  P. 
d:  B.  R.  Co,  27  W.  Va.  1;  Stevenson  v.  Max- 
^tU,  2  N.  Y.  408;  Binks  v.  Lord  Rokeby,  2 
Swanst.  233;  Gibson  v.  Clarke,  1  Ves.  &  B. 
500;  Rhys  v.  Dare  Valley  R.  Co.  L.  R  19 
£q.  98;  Baton  v.  Rogers,  6  Madd.  &  G.  256; 
Blount  V.  Blount,  8  Atk.  686;  Lang  v.  Moole, 
31  X.  J.Eq.  418;  Phillips  y.  Silvester,  L.  R.  8 
Ch.  173;  Monro  v.  Taylor,  8  Hare,  51;  Cleve- 
^nd  V.  Burrill,  26  Barb.  582;  Hundley  v. 
Lyons,  5  Munf.  842,  7  Am.  Dec.  685;  Wilson 
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V.  Herbert,  supra;  Philadelphia,  W.  dk  B.  R. 
Co.  V.  Gesner,  20  Pa.  240;  Pom.  Cont.  §430. 

Where  the  contract  contains  no  provision  as 
to  possession,  but  provides  a  date  for  perform- 
ance, and  for  the  payment  of  interest  there- 
after, if  either  party  is  in  wilful  default,  equity 
will  refuse  to  enforce  the  terms  of  the  agree- 
ment for  the  benefit  of  such  defaulting  party. 

Be  Visme  v.  De  Visme,  1  Macn.  &  G.  386: 
Lombard  v.  Chicago  Sinai  Congregation,  64 
ni.  477.  75  HI.  271;  Jones  v.  Mudd,  4  Russ.  Ch. 
122;  Monk .  v.  Huskisson,  4  Russ.  Ch.  123, 
note  ay  Leggott  v.  Metropolitan  R.  Co,  L.  R. 
5  Ch.  716;  Winterbottom  v.  Ingham,  14  L.  J. 
Q.  B.  N.  S.  298;  Lojland  v.  MauU,  1  Del.  Ch. 
359,  12  Am.  Dec.  106;  Re  Riley  to  Streatfield, 
L.  R.  34  Ch.  Div.  388;  Tewart  v.  Lawson,  3 
Smale  &  G.  807;  King  v.  Ruckman,  24  N.  J. 
Eq.  556. 

Where  the  contract  provides  a  time*  for 
performance,  with  a  provision  for  prior  posses- 
sion, and  an  express  agreement  for  interest 
from  a  day  named,  and  the  vendor  merely 
neglects  or  is  unable  to  perform,  the  vendee 
shall  have  the  rents  and  profits  and  pay  inter- 
est from  the  time  fixed  by  the  contract. 

Birch  V.  Joy,  8  H.  L.  Cas.  565;  Brocken- 
brough  v.  Blythe,  3  Leigh,  619;  McKay  v.  Mel- 
vin,  1  Ired.  Eq.  73;  Couipev,  Bakeu>ell,  18  Beav. 
421;  Baxter  v.  Brand,  6  Dana,  296. 

Messrs.  Osbom  A  Lynde*  with  Messrs. 
Herrick«  Alien*  Boyesen*  ft  Mariiii«  for 
appellee: 

The  court  did  not  err  in  requiring  the  pay- 
ment of  interest  on  the  purchase  money. 

A  party  cannot,  as  a  matter  of  right,  call 
upon  a  court  of  equity  to  specifically  enforce 
the  performance  of  a  contract  for  the  sale  of 
land,  but  the  exercise  of  the  power  rests  in  the 
sound  discretion  of  the  court,  in  view  of  the 
contract  and  the  surrounding  circumstances. 

Short  V.  Kieffer,  142  111.  266;  Beach  v.  Dye7\ 
93  111.  301;  C7iieago,  B.  d  Q.  R.  Co.  v.  Reno, 
113  III.  43;  Chicago  Municipal  Gaslight  d  F. 
Co,  V.  Lake,  180  111.  42;  Dintleman  v.  Gilbert, 
140  111.  602,  Leonardo,  Crane,  147  111.  52. 

One  of  these  principles  is  expressed  in  the 
maxim  that  he  who  seeks  equity  must  do 
equity. 

And  a  familiar  instance  of  the  application  of 
this  principle  is  in  requiring  the  payment  of 
interest  as  a  condition  of  equitable  relief  in 
cases  where  there  is  no  obligation  at  law  to  pay 
interest,  as  on  a  bill  filed  to  set  aside  a  tax  sale 
as  a  cloud  or  where  usurv  is  set  up. 

Bamett  v.  Cline,  60'  111.  205;  Mavps  v. 
Sharpe,  82  III.  13;  Tooke  v.  Newman,  75  111. 
215. 

In  decreeing  specific  performance  equity 
considers  that  which  was  agreed  to  be  done  as 
having  been  done,  and  will  place  the  parties 
as  nearly  as  possible  in  the  same  position  they 
would  have  been  in  if  the  contract  had  been 
performed  on  the  day  fixed  for  performance. 

Lombard  v.  Chicago  Sinai  Congregation,  64 
III.  477. 

The  vendee  of  land  who  is  in  possession  and 
is  not  in  default  under  his  contract  is  in  equity 
the  owner,  subject  to  the  lien  of  the  vendor 
for  the  unpaid  purchase  money. 

Baldwin  v.  Pool,  74  HI.  97;  Smith  v.  Pnce, 
42  111.  399;  Baker  v.  Bishop  Hill  Colony,  45 
III.  264;  Stevenson  v.  Loehr,  57  111.  510, 11  Am. 
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Rep.  86;  Lombard  v.  Chicago  Sinai  Congrega 
Hon,  supra. 

Where  the  contract  contemplates  that  the 
delivery  of  the  deed  and  the  payment  of  the 
purchase  money  shall  be  concurrent  acts,  the 
delivery  of  the  deed  and  the  payment  of 
the  purchase  money  are  regarded  as  mutual 
and  dependent  acts,  and  neither  party  will  be 
regarded  as  in  default  until  the  other  party  has 
performed  or  offered  to  perform  his  part  of  the 
contract. 

Bourland  v.  Sickles,  26  HI.  497;  Qorrish  v. 
Maher,  70  Dl.  470. 

Where  there  is  a  legal  or  equitable  obliga- 
tion to  pay  interest,  the  vendee  is  not  relieved 
from  the  obligation  by  a  mere  tender  of  the 
money,  bui  must  either  pay  the  money  into 
court  or  in  some  way  set  it  apart  for  the  ven- 
dor, and  in  such  a  manner  that  he  shall  not 
himself  have  the  use  of  it. 

T/iager  v.  Jdeeker,  86  111.  470;  Aulgcr  v. 
Clap,  109  ni.  487;  Pom.  Spec.  Perf.  §  429; 
2  Sugden.Vend.  &P.  8lh  Am.  ed.  p.  814;  Fry, 
Spec.  Perf.  Cont.  8d  Am.  ed.  649.  651;  Flud- 
yer  v.  Cocker,  12  Ves.  Jr.  26;  Powell  v.  Martyr, 
8  Ves.  Jr.  146;  Birdi  v.  Joy,  8  H.  L.  Cas.  565. 
Ballard  v.  Shuit,  L.  R.  15  Ch.  Div.  122;  Atty. 
Qen,  V.  Christ  Church,  13  Sim.  214;  Selden  v. 
James,  6  Rand.  (Va.)  465;  RutUdge  v.  Smith, 
1  McCord,  Eq.  899;  Brockenl/rovgh  v.  Blythe, 
8  Leigh,  619;  McKay  v.  Melvin,  1  Ired.  Eq. 
78;  Breckenridge  v.  Hoke,  4  Bibb,  272;  Steven- 
son V.  Maxwell,  2  N.  Y.  413;  Steenrod  v.  Wheel- 
ing, P,  d  B,  R,  Co.  27  W.  Va.  1;  CooeU  v.  Cole, 
16  Mich.  228;  Wilson  v.  Herbert,  76  Md.  489; 
Bostwick  V.  Beach,  105  N.  Y.  661;  Boyle  v. 
BovHind,  8  Desauss,  Eq.  555;  Lombard  v.  CJii- 
cago  Sinai  Congregation,  64  111.  478,  75  111.  271; 
PhiUips  V.  South  Park  Comrs,  119  111.  629. 

Where  a  vendee,  who  has  been  in  possession 
of  the  property  and  has  therefore  had  the  full 
benefit  of  his  purchase  (except  the  conveyance 
of  the  naked  legal  title),  seeks  the  aid  of  a 
court  of  equity  to  enforce  a  specific  perform- 
ance in  his  favor,  the  court  will  require,  as  a 
condition  of  the  equitable  relief  asked,  that  the 
vendee  pay  interest  on  the  purchase  money 
from  the  date  at  which  the  vendor  would  have 
been  entitled  to  the  purchase  price,  if  he  had 
then  made  the  deed  conveying  the  legal  title, 
and  was  therefore  in  equity  the  owner  of  the 
pul'chase  money,  as  the  vendee  was  in  equity 
the  owner  of  the  land. 

This  rule  gives  the  purchaser,  who  seeks  its 
aid,  under  the  allegation  that  he  pias  always 
been  ready  and  willing  to  pay  the  purchase 
money,  the  right,  on  the  neglect  or  refusal  of 
the  vendor  to  make  the  deed  necessary  to  en- 
title him  to  receive  the  purchase  money,  to  re- 
lieve himself  from  the  payment  of  interest  on 
the  purchase  money  bv  setting  it  apart  for  the 
vendor  and  notif\'ing  him  of  that  fact. 

Pom.  Spec.  Perf.  g  429,  note  8;  Sugden. 
Vend.  «fe  P.  8th  Am.  ed.  p.  815;  Powell  v. 
Martyr,  8  Ves.  Jr.  146;  Sanders  v.  Bryer,  152 
Mass.  141,  9  L.  R.  A.  255;  Selden  v.  James,  6 
Rand.  (Va.)  465;  Rutledgey.  Smith,  1  McCord, 
Eq.  899. 

If,  however,  the  vendee  has  elected  to  retain 
and  use  the  purchase  money  (which  on  the 
very  theory  of  his  bill  belongs  in  equity  to  the 
vendor  as  the  land  in  equity  belongs  to  the 
vendee),  this  rule  requires  the  vendee  to  pay  in- 
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terest  on  the  money,  which  he  has  thus  held 
and  used  during  all  the  time  that  he  has  also 
had  the  benefit  and  use  of  the  propertv  itself. 

Fludyerv,  Cocker,  12  Ves.  Jr.  25;  PiowtUy. 
Martyr,  supra;  Birch  v.  Joy,  8  H.  L.  Cas.  565; 
Ballard  v.  Shutt,  L.  R.  15  Ch.  Div.  122;  SH- 
den  V.  James,  and  Rutledge  v.  Smith,  sttpra; 
Brockenbrough  v.  Blythe,  8  Leigh.  619:  McKajf 
V.  Melmn,  1  Ired.  Eq.  78;  Banders  v.  Br^er, 
supra. 

On  petition  for  rehearing. 

No  one  of  the. great  number  of  autboritie*. 
both  English  and  American,  which  lay  down 
and  apply  the  rule  makes  any  distinction  be 
tween  "a  wilful,  wrongful  default"  and  other 
defaults  of  a  vendor. 

Fry,  Spec.  Perf.  8d  Am.  ed.  g§  1419.  1425: 
Pom.  Spec.  Perf.  §  429,  and  note  3;  Sup 
den.  Vend.  &  P.  8th  Am.  ed.  pp.  814.  815; 
Birch  V.  Joy,  8  H.  L.  Cas.  665;  Fludytrv. 
Cocker,  12  Ves.  Jr.  25;  Powell  v.  Martyr.  » 
Ves.  Jr.  146;  Selden  v.  James,  6  Rand.  (Va.) 
465;  Brockenbrough  v.  Blythe,  8  Leigh,  619; 
McKay  v.  Alelmn,  1  Ired.  Eq.  78. 

Phillips,  J.,  delivered  the  opinion  of  the 
court: 

It  is  apparent,  from  a  consideration  of  the 
facts  appearing  in  this  record,  that  the  cod- 
tract  for  the  sale  of  the  lots  and  land,  and  the 
lease,  were  at  the  time  of  their  execution, 
although  separate  instruments  and  covenants, 
a  single  contract.  It  was  necessary  for  the 
appellant  to  have  freight  depot  grounds  and 
switch  yards  to  make  the  use  of  appellee's 
road  under  the  lease  of  any  value;  and,  by  the 
covenants  of  the  lease,  "connections  with  lead 
tracks  from  said  main  tracks  to  and  on  to 
such  property  as  the  said  lessee  has  or  may 
acquire,  in  order  to  reach  its  freight  buildings, 
freight  yards,  and  switch  yards,"  were  to  be 
furnished  by  the  appellee  company  as  a  part 
consideration  of  the  sum  of  $100,000  per  annum 
to  be  paid  under  the  lease  by  appellant.  The 
situation  of  the  two  railroad  companies  wa.« 
such  that  one  (the  appellee)  had  certain  real 
estate,  which  it  would  sell,  which  was  suitable 
for  railroad  purposes,  and  had  also  a  main  and 
side  tracks  entering  the  city  of  Chicago,  with 
a  depot  centrally  situated,  and  located  with 
reference  to  business;  and,  for  a  sufficient  con- 
sideration, it  was  ready  and  willing  to  sell  that 
real  estate,  and  lease  the  right  of  running 
trains  over  its  tracks  into  its  depot,  and  have 
connecting  switches  from  its  main  track  to 
freight  buildings,  yards,  and  switch  yards  of 
the  lessee  company  for  a  long  term  oi  year?. 
The  appellant  company,  desiring  to  have  access 
to,  and  the  benefits  from  the  vast  business  of 
carriage  to  and  from,  the  city  of  Chicago,  was 
desirous  of  leasing  the  right  to  run  its  trains 
over  the  main  and  side  tracks  of  the  appellee 
company  from  Forty -Ninth  street  to  the  depot 
of  the  appellee  so  located,  and  have  the  benefits 
to  be  derived  from  connecting  switches  with 
its  freight  buildings,  grounds,  and  switch  yards. 
Even  if  the  appellant  company  had  such  right 
to  run  over  the  track  and  mto  the  depot  of  the 
appellee  company,  to  be  benefited  thereby  it 
became  necessary  to  acquire  land  on  which  to 
place  its  freight  buildings  and  yards,  and  its 
switching  yards.  The  contracts  of  leasing, 
and  for  the  purchase  and  sale  of  the  land,  were 
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eotered  into  under  these  conditions.  Immediate 
possession  of  the  lands  was  given,  by  the  terms 
of  the  agreement  by  the  vendor,  to  the  vendee; 
and  the  latter  took  possession  thereof,  and 
entered  into  the  lease  by  which  it  acquired  the 
right  to  run  over  the  main  track  from  Forty- 
Ninth  street  into  appellee's  depot,  for  a  consid- 
eration of  $100,000  per  annum  to  be  paid  by  it. 
By  the  terms  of  the  agreement,  upon  the  per- 
formance of  the  stipulations  of  the  agreement 
as  to  the  time  when  the  purchase  price  of  the 
property  first  described  becomes  due,  and  a 
release  of  the  two  mortgages  placed  on  the 
property  by  the  appellee,  and  a  tender  of  a 
deed  by  the  latter,  the  appellant  was  to  at  once 
pay  the  purchase  money.    Until  this  was  done 
the  money  did  not  become  due,  as  to  tract  1. 
As  to  tract  2,  the  purchase  price  was  to  be 
paid  upon  the  tender  by  the  Western  Indiana 
('ompany  of  a  warranty  deed,  with  releases  of 
the  mortgages.    By  the  terms  of  the  agree- 
ment the  purchase  price  of  tract  2  should  be 
determined  before  Uie  contract  became  effect- 
ive by  the  confirmation  of  the  lease.    Imme- 
diately thereafter  the  deed  and  releases  might 
be  tendered,  and  the  consideration  collected. 
No  delay  thereafter  in  the  tender  of  deed  and 
releases,  and  in  the  payment  of  the  considera- 
doD,  was  contemplated  by  the  contract.     Such 
deed  and  releases  were  tendered,  and  the  pur- 
chase price,  without  interest,  was  paid  and 
accepted,  on  or  after  June  21,  1887.     The  bill 
alleges  that  the  consideration,  "as  described  in 
%id  agreement,"  was  paid  about  June  17. 1887. 
The  date  of  the  deed  is  June  17,  1887,  and 
of  the  acknowledgment,  June  21,  1887.    The 
answer  admits  that  the  deed  was  delivered 
upon  the  payment  of  the  consideration  "as 
provided  in  said  agreement."    The  considera- 
tion was  $214,560.     The  Atchison  Company 
went  into  possession  on  or  before  May  21, 1887. 
The  agreement  became  effective,  and  the  pur- 
chase price  of  tract  2  became  due,  if  a  release 
of  the  niortgagfs  and  a  proper  deed  were  ten- 
dered, on  May  21,  1887.    The  deed,  however, 
was  not  tendered,  and  the  consideration  was 
not  paid,  until  June  17, 1887,  or  later.    Interest 
at  6  per  cent  on  the  purchase  price  for  this 
time  amounts  to  more  than  $1,000,  yet  no 
interest  was  asked  or  paid.    Such  was  the 
interpretation  which  the  parties  (appellee  as 
well  as  appellant)  put  upon  the  contract  at 
that  time.     As  to  tract  1,  the  appellee  parted 
with  the  possession  before  it  was  entitled  to 
the  purchase  money.     The  vendor  was  to  make 
certain  improvements,  procure  a  release  of  cer- 
tain mortgages,  and  tender  a  warranty  deed, 
before  it  was  entitled  to  the  purchase  money. 
This  being  the  agreement,  when  the  appellee 
refased  to  execute  a  deed  except  with  a  clause 
of  defeasance,  which  was  not  in  accordance 
with  the  agreement,  but  violative  of  its  terms 
and  of  the  duty  of  appellee  to  appellant,  it 
was  an  unreasonable  default  and  refusal  of  the 
appellee  to  carry  out  its  contract.    The  appel- 
lee refusing  to  comply  with  its  contract,  and 
by  reason  thereof  the  purchase  money  not 
bein^  due,  the  appellant  filed  this  bill  for 
specific  performance.    By  its  answer  the  appel- 
lee placed  a  construction  on  the  contract  not 
aathorized,  and  which  was  not  in  accordance 
therewith.    At  the  hearing  that  construction 
was  first  abandoned,  and  a  deed  tendered  which 
35LR.A. 


was  in  accordance  therewith,  but  appellee  for 
the  first  time  insisted  that  interest  should  be 
allowed  on  the  purchase  price  from  about  the 
time  appellant  took  possession.  This  was  by 
tbe  trial  court  held  to  be  equitable,  and  the 
decree  in  that  regard  was  affirmed  by  the 
appellate  court,  on  the  principle  that  where 
there  is  a  sale  of  land  at  a  specified  price,  to 
be  paid  for  at  a  subsequent  date,  and  delivery 
of  possession  to  the  vendee,  the  vendor  is 
entitled  to  interest  on  the  purchase  money,  on 
the  principle  that  the  value  of  tbe  possession  is, 
in  its  rents  and  profits,  equal  to  the  interest, 
even  though  the  contract  of  sale  is  silent  as  to 
interest.  This  presents  the  first  legal  question 
raised  by  the  assignments  of  error. 

The  appellee,  being  desirous  of.  the  advantages 
and  benefits  of  the  lease,  by  which  appellant 
was  to  pay  $100,000  per  annum  for  999  years, 
contracted  to  sell  the  land,  pay  off  the  mort- 
gages, make  certain  improvements,  and  tender 
a  warranty  deed,  upon  which  tbe  purchase 
money  was  to  be  paid  by  appellant.  But  these 
acts  to  be  performcKl  by  appellee  were, 
under  the  terms  of  the  contract,  to  be  dis- 
tinctly performed  with  appellant  in  possession, 
and  by  its  contract  no  provision  was  made  for 
interest.  The  necessary  construction  of  the 
language  used  in  the  contract,  taken  in  con- 
nection with  the  circumstances  attending  the 
transaction,  convinces  this  court  that  the  ben- 
efits to  be  derived  by  appellee  from  its  rights 
under  its  lease  to  appellant,  and  the  considera- 
tion to  be  paid  thereunder,  were  to  be  regarded 
as  equivalent  to  a  release  of  a  claim  of  interest, 
inasmuch  as  the  extension  of  time  for  making 
repairs,  completing  improvements,  releasing 
mortgages,  and  executing  deed  was  in  the 
interest  of,  and  for  the  benefit  of,  appellee, 
while  during  all  that  time  it  may  be  reason- 
ably considered  that  appellant  would  not  have 
undertaken  to  pay  so  high  an  amount  under 
the  lease  unless  it  had  its  own  switch  yards, 
freight  buildings,  and  erounds,  so  that  the  lease 
would  be  of  value  to  it.  These  were  mutual 
advantages.  The  appellee  was  to  receive  the 
consideration  per  month  under  its  lease,  and, 
to  induce  appellant  to  pay  that,  was  willing  to 
deliver  immediate  possession  of  the  lands  sold, 
and  receive  the  purchase  money  when  it  was 
able  to  comply  with  its  contract  in  building  its 
viaduct,  the  alignment  of  its  tracks,  the  release 
of  mortgages,  and  the  execution  and  tender 
of  a  warranty  deed.  Such  being  the  circum- 
stances attendant  on  this  transaction,  and  the 
contract  being  silent  with  reference  to  the 
question  of  interest,  it  is  clear  to  this  court  that 
at  the  time  of  entering  into  this  agreement  the 
intention  of  the  parties  was  expressed  in  tbe 
agreement  itself,  clearly  and  explicitly,  and 
that  intention  was  as  derived  from  the  lease 
and  agreement,  that  no  interest  was  to  be  paid 
on  the  purchase  money.  Where  a  contract  is 
in  writing,  courts  of  equity,  like  courts  of  law, 
must  construe  the  contract  according  to  the 
intention  of  the  parties,  as  expressed  by  its 
terms,  and,  where  there  is  doubt  or  ambiguity 
as  to  the  intention  of  the  parties,  courts  may  take 
in  to  consideration  the  surrounding  facts  and  cir- 
cumstances. But  neither  courts  of  equity  nor 
of  law  are  authorise  to  make  contracts  for 
the  parties. 

Such  being  the  contract  and  its  interpreta- 
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tion,  we  must  determine  whether,  where  a  bill 
for  specific  performance  is  filed,  equity  will 
require  interest  on  the  purcha^  money  to  be 
paid  by  the  vendee  in  possession,  regardless 
of  the  fact  that  the  vendor  may  be  in  fault  in 
failing  to  comply  with  the  terms  of  the  con- 
tracts—in tendering  a  deed  and  by  otherwise 
failing  to  comply  with  its  provisions  and  cov- 
enants. A  person  cannot,  as  a  matter  of  right, 
call  upon  a  court  of  equity  to  enforce  the 
specific  performance  of  a  contract  for  the  sale 
of  land.  It  is  always  within  the  sound  discre- 
tion of  the  chancellor  whether  he  will  exercise 
the  power,  taking  into  consideration  the  con- 
tract and  surrounding  circumstances.  In  his 
exercise  of  that  sound  discretion,  he  is  gov- 
erned by  the  rules  and  principles  of  equity 
jurisprudence.  Where  a  contract  of  sale  and 
purchase  of  land  is  entered  into,  and  a  written 
agreement  partly  made,  in  equity  the  title  is 
treated  as  being  where  the  parties  have  placed 
it  by  the  terms  of  their  agreement;  and  for 
that  purpose  the  vendor  is  held  to  be  a  trustee 
of  the  legal  title  for  the  benefit  of  the  vendee, 
and  the  vendee  is  trustee  of  the  purchase 
money  for  the  benefit  of  the  vendor.  This 
equitable  construction  of  such  contracts  arises 
from  the  principle  that  equity  considers  that 
which  is  agreed  to  be  done  as  actually  per- 
formed. As  a  result  of  this  principle,  where 
there  is  an  agreement  in  writing  for  Uie  pur- 
chase and  sale  of  lands,  and  the  vendee  enters 
into  possession,  there  are  many  authorities  hold- 
ing that  the  purchaser  entering  into  possession 
must  pay  interest  on  the  purchase  money  from 
the  time  such  possession  commenced.  It  is 
held  inequitable  that  the  vendee  shall  have  the 
rents  and  profits,  and  retain  the  purchase 
money,  without  the  vendor  being  entitled  to 
interest.  Fry  on  Specific  Performance  states 
the  rule  thus:  "Sec.  1418.  It  follows  from 
the  principles  already  stated  and  discussed  in 
this  chapter  that  generally,  in  the  absence  of 
stipulation,  a  purchaser  in  possession  of  the 
estate  which  is  the  subject-matter  of  the  con- 
tract must  pay  interest  on  the  unpaid  purchase 
money  from  the  time  when  his  possession 
under  the  contract  commenced  until  comple- 
tion. Sec.  1419.  The  rule  that  the  purchaser 
in  possession  shall  pay  interest  on  the  unpaid 
part  of  the  purchase  money  will  be  applied, 
even  in  cases  where  the  delay  arises  from  the 
neglect  of  the  vendor,  and  the  purchaser  makes 
no  actual  profit  out  of  the  land.  'The  act  of 
taking  possession,'  said  Grant,  M.  R.,  is  an 
implied  agreement  to  pay  interest;  for  so  absurd 
an  agreement  as  that  a  purchaser  is  to  receive 
the  rents  and  profits,  to  which  he  has  no  legal 
title,  and  the  vendor  is  not  to  have  interest,  as 
he  had  no  legal  title  to  the  money,  can  never 
be  implied.  And  this  is  agam  stated  as 
follows:  "Sec.  1426.  So  strongly  does  the 
court  hold  to  this  principle,  that  a  purchaser 
in  possession  shall  pay  interest  on  the  unpaid 
purchase  money,  that  it  will  look  at  any  con- 
tract which  appears  to  prevent  the  application 
of  this  rule  by  the  light  of  this  general  prin- 
ciple of  justice,  and,  it  seems,  refuse  exe- 
cution of  it  where  it  grossly  violates  this 
principle;  for  *a  court  of  equity  interposes 
only  according  to  conscience.*"  It  must  be 
conceded  the  authorities  go  to  the  full  extent 
of  sustaining  the  statements  made  in  the  text 
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of  this  able  writer  on  this  subject.  But 
there  are  exceptions  to  general  rules;  and  one 
exception  is  well  stated  by  Sir  William  Grant, 
M.  R.,  who,  in  applying  the  rule  and  allowing 
interest,  said  in  Powell  v.  Martifr,  8  Ves.  Jr. 
146:  'The  rule  is  perfectly  clear  and  perfectly 
reasonable,  that  if  a  purchaser  is  let  into  pos- 
session, and  perception  of  rents  and  profits,  be 
shall  pay  interest  for  his  purchase  money.  Go 
the  other  hand,  it  must  be  admitted  that  a  case 
may  be  in  which  he  shall  not  pay  interest,  not- 
withstanding he  has  the  rents  and  profits. 
But  it  must  be  a  strong  case  and  clearly  made 
out."  It  is  important,  therefore,  to  determine 
whether  this  case  comes  within  the  exceptioos 
to  the  general  rule.  In  determining  this  ques- 
tion, it  is  necessary  to  make  a  further  refereoce 
to  the  authorities.  In  Minard  v.  Beana,  fU 
Pa.  411,  the  contract  was  made  March  9, 186$, 
to  convey  property  October  1, 1868,  for  $2o,(t«\ 
payable  $1,000  cash,  (5,000  April  1,  1868. 
$4,000  October  1,  1868;  the  balance  to  be  st 
cured  by  mortgage,  and  payable  in  five  Id 
stalments,  "with  interest  on  all  money  re- 
maining unpaid."  Possession  was  taken  April 
1 ,  1868.  The  first  three  payments  were  made  as 
agreed,  and  the  deed  was  delivered  October  1, 
1868.  The  vendor  sued  for  interest  on  the 
$19,000  from  April  1  to  October  1,  1868.  when 
deed  and  mortgage  were  delivered.  The  trial 
court  allowed  interest.  On  appeal  the  supreme 
court,  by  Thompson,  Ch.  J.,  said:  "A  plain 
reading  of  its  [the  agreement's]  terms  in  re 
gard  to  the  payment  of  the  purchase  money 
seems  to  be  all  that  is  needed  to  show  that  the 
claim  of  the  plaintiff  for  interest  is  unsup 
ported.  .  .  .  There  was  no  contract  to  pay 
interest  on  any  money  falling  due  on  the  1st  of 
October,  1868.  .  . '  .  Interest  as  a  general, 
I  may  say  universal,  rule,  is  never  demandable 
until  mone^  is  due.  'It  is,'  say  the  books, 
'compensation  allowed  to  the  creditor  for 
delay  of  payment  by  the  debtor.'  It  is  com- 
pletely due  whenever  a  liquidated  sum  of 
money  is  unjustly  withheld.  It  is  a  legal  and 
uniform  rate  of  damages  allowed,  in  \he  ab- 
sence of  any  express  contract,  when  payment 
is  withheld  after  it  has  become  the  duty  of  the 
debtor  to  discharge  the  debt.  .  .  .  There 
was  no  express  contract  for  the  payment  of  in- 
terest up  to  the  1st  of  October,  1868.  That  is 
certain.  Where  is  the  principle  that  implies 
it?  There  was  no  debt  due  at  that  time  bear- 
ing interest,  and  no  overdue  debt  existed.  It 
was  a  mistake  to  imply  it  from  possession  of 
the  property  bv  the  vendee,  when  no  money 
was  due  or  withheld.  There  is  a  class  of  c^ses 
where  interest  is  always  charged  on  money 
due,  although  not  payable  by  the  vendee.  For 
instance,  where  the  purchase  money  is  payable 
at  a  certain  time,  and  the  deed  is  to  be  made  at 
the  same  time.  If  the  vendor  cannot  make 
title  at  the  time  appointed  for  the  payment  of 
purchase  money,  and  the  vendor  retains  pos- 
session, he  must  pay  interest,  as  a  compensa- 
tion for  the  profits  he  is  receiving  during  the 
vendor's  inability  to  make  title.  It  would  be 
grossly  inequitable  that  the  vendee  should  bold 
both  land  and  money,  and  compensate  for 
neither.  These  and  '  kindred  circumstances 
raise  an  obligation  to  pay  interest,  although 
the  purchase  money  is  not  recoverable.  But 
even  here  the  money  must  be  overdue.    Where 
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it  is  not  due,  and  do  contract  existH  for  its  pay- 
ment while  ninnine  to  maturity,  it  must  be  an 
exceptional  case  where  it  is  legally  demanda- 
ble.  It  is  certainly  not  so,  we  tbiiiK,  in  this  case. " 
So,  in  a  recent  case  before  this  court  (Fowler 
V.  Harts,  149  111.  592),  there  was  a  sale  of  lapd 
for  $^,000  of  which  |i500  was  paid  in  cash,  and 
a  mortgage,  on  which  (7,500  debt  and  interest 
was  claimed,  was  assumed.  Foreclosure  pro- 
ceedings were  then  pending,  and  the  vendor 
desired  to  resist  them  for  the  purpose  of  reduc- 
ing the  amount,  and  the  vendee  agreed  to  pay 
whatever  reduction  was  made  in  the  suit  to  the 
vendor.  At  the  end  of  the  suit,  nearly  four 
years  later,  the  mortgage  was  cut  down,  and 
the  vendee,  who  had  been  in  possession  all  the 
lime,  paid  the  vendor  the  exact  difference. 
The  vendor  sued  for  interest  on  that  difference 
during  that  time.  The  court,  by  Bailey,  J., 
held  that  the  contract  did  not  provide  for  the 
payment  of  interest,  saying:  '*It  is  impossible 
to  deduce  from  this  agreement  any  obligation 
to  pay  interest.  The  promise  is  merely  to  pa^ 
the  amount  of  the  reduction,  and  nothing  is 
&aid  about  interest.  To  require  the  payment 
of  interest  would  necessitate  the  importation 
into  the  agreement  of  terms  which  the  parties 
did  not  8^  tit  to  adopt."  In  lA>flandy,  Maull, 
1  Del.  Ch.  359,  12  Am.  Dec.  106,  it  was  held: 
"Again,  the  ground  taken  rests  upon  what  is 
not  true  as  a  principle  of  law,  viz.:  that  the 
obtaining  possession  is  a  consideration  which 
creates  an  equitable  obligation  to  pay  interest. 
.  .  .  It  is  too  absurd  a  principle  to  be  ad- 
mitted, and  is  contrary  to  equity,  that  if  the 
defendant  took  possession  of  his  own  property, 
which  it  was  lawful  for  him  to  do,  such  an  act 
should  make  him  liable  to  pay  a  larger  sum 
for  the  land  than  he  had  agreed  to  pay;  that 
the  legal  effect  of  doing  a  lawful  act  of  exer- 
cisiDg  a  right,  by  possessing  himself  of  bis  own 
property,  should  make  the  defendant  liable  to 
pay  interest  beyond,  and  in  contradiction  to 
the  express  terms  of  the  written  contract.  I 
am  of  opinion  that  the  claim  for  interest  can- 
oot  be  sustained."  Other  cases  might  be  cited 
where,  under  their  particular  facts,  it  was  held 
that  the  vendee  in  possession  was  not  liable  for 
interest.  The  decided  cases  so  often  necessarily 
depend  upon  the  facts  of  the  particular  case 
that  the  attempt  to  deduce  general  rules 
therefrom  applicable  to  every  case  is  almost 
impossible. 

From  apparently  diverse  and  conflicting  au- 
thorities, where  a  bill  is  filed  for  specific  per- 
formance, we  may  deduce  these  principles: 

(1)  Where  the  contract  contains  no  provi- 
sion as  to  possession  or  interest,  if  the  vendee 
takes  possession  he  must  pay  interest  from  that 
date.  Calcraft  v.  Boehuck,  1  Ves.  Jr.  221; 
Fludyer  v.  Cocker,  12  Ves.  Jr.  25.  27;  Powell 
V.  MaHyr,  8  Ves.  Jr.  146;  Ballard  v.  ShuiU 
L  R,  15  Cb.  Div.  122,  124;  Atty,  Qen.  v. 
ChrUi  Chvrch,  13  Sim.  214,  217;  Butledge  v. 
Smith,  1  McCord,  Eq.  899;  Wilaon  v.  Herbert, 
76  Md.  489;  Bostwick  v.  Beach,  108  N.  Y.  414, 
428;  Boyle  v.  Bawand,  8  Desauss.  Eq.  555; 
PhiUipa  V.  South  Park  Comrs.  119  111.  626; 
i^enrod  v.  Wheeling,  P.  ds  B,  B.  Co.  27  W. 
Va.  1;  Sterenson  v.  Maxwell,  2  N.  Y.  408; 
Sinks  V.  Lord  Bok^,  2  Swanst.  222,  226;  Gib- 
•on  V.  Clarke,  1  Ves.  &  B.  500;  Bhys  v.  Dare 
Valley  B.  Co,  L.  R.  19  Eq.  98;  Baton  v.  Bogers, 
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6  Madd.  &  G.  256;  Blount  v.  Blount,  3  Atk. 
686;  iMng  v.  MooU,  31  N.  J.  Eq.  413;  PhtUips 
V.  Silvester,  L.  R.  8  Ch.  178;  Monro  v.  Taylor, 
8  Hare.  51;  Cleveland  v.  BurriU,  25  Barb.  582; 
Hundley  v.  Lyons,  5  Munf .  842,  7  Am.  Dec. 
685;  Wilson  v.  Herbert,  76  Md.  489;  Philadel- 
phia, W.  dt  B.  B,  Co.  V.  Oesner,  20  Pa.  240, 
242;  Pom.  Cont.  §  480. 

(2)  Where  the  contract  contains  no  provision 
as  to  possession,  but  provides  a  date  for  per- 
formance, and  for  the  payment  of  interest 
thereafter,  if  either  party  is  in  wilful  default 
equity  will  refuse  to  eniorce  the  terms  of  the 
agreement  for  the  benefit  of  the  defaulting 
party.  De  Visme  v.  De  Visme,  1  Macn.  &  G. 
836,  847;  Ijombard  v.  Chicago  &nai  Congrega- 
tion. 64  111.  477,  486.  75  111.  271,  274;  Jones  v. 
Mudd,  4  Huss.  Ch.  122;  Monk  v.  Huskisson, 
Id.  128,  note  a  (1  Sim.  280);  Leggott  v.  Metro- 
politan B.  Co.  L.  R.  5  Ch.  716;  Winterbottom 
V.  Ingham,  14  L.  J.  Q.  B.  N.  S.  298,  800;  Lof- 
land  V.  MauU,  1  Del.  Ch.  859,  12  Am.  Dec. 
106;  Tetoart  v.  Lawson,  8  Smale  &  G.  307, 
812;  King  v.  Buckman,  24  N.  J.  Eq.  556:  Be 
BiUy  to  Streatfield  (1886)  L.  R.  84  Ch.  Div. 
888. 

(8)  Where  the  contract  provides  a  time  for 
performance,  with  a  provision  for  prior  pos- 
session, and  an  express  agreement  for  interest 
from  a  day  named,  and  the  vendor  merely  neg- 
lects or  is  unable  to  perform,  in  such  case  the 
vendee  shall  have  the  rents  and  profits,  and 
pay  interest,  from  the  time  fixed  by  the  con- 
tract. Birch  V.  Joy,  8  H.  L.  Cas.  565.  608; 
Brockenbrough  v.  Blythe.  3  Leigh,  619;  McKay 
V.  Melcin,  1  Ired.  Eq.  73;  Cowpe  v.  Bakewell, 
13  Beav.  421,  422;  Baxter  v.  Brand,  6  Dana, 
296. 

The  case  now  under  discussion  is  somewhat 
anomalous.  By  the  terms  of  the  leasing  and 
contract,  as  we  have  construed  them,  there 
were  reciprocal  rights  and  interests  and  duties, 
growing  out  of  l^th  the  lease  and  the  ai?ree- 
ment.  The  lessor  derived  a  benefit  by  having 
the  lessee  enter  into  the  lease  at  the  earliest 
moment.  It  is  apparent  that,  to  induce  the 
lessee  to  do  so,  the  lessor  was  ready  and  will- 
ing to  sell  the  two  tracts  of  land,  and  deliver 
possession  at  once,  as  it  could  not  immediately 
release  the  mortgages,  align  its  tracks,  build 
its  viaduct,  etc.  Switch  yards,  freight  grounds, 
and  buildings  being  necessary  to  the  vendee, 
when  it  could  thus  acquire  them  it  could  de- 
rive a  benefit  from  the  lease.  Each  was 
thus  mutually  benefited,  and,  with  the  execu- 
tion of  the  lease,  the  liability  for  compensation 
at  $100,000  per  annum  was  incurred  by  the 
vendee.  The  vendor  was  thus  benefited.  It 
is  a  reasonable  construction  to  say  that  this  en- 
tered into  consideration  and  was  regarded  when 
the  agreement  was  made  which  provided  for 
the  delivery  of  possession  to  the  vendee,  and 
was  silent  as  to  interest.  The  delay  in  the  ex- 
ecution of  the  deed  was  the  fault  of  the  ven- 
dor. When  it  had  complied  with  all  the  con- 
ditions except  the  execution  of  the  deed,  it 
then  sought  to  incorporate  in  the  deed  a  con- 
dition of  defeasance  unauthorized  by  the  agree- 
ment. The  delay  was  a  wilful,  wrongful  de- 
fault, and  was  brought  about  by  the  vendor's 
act  alone. 

It  is  insisted  that,  even  if  such  is  the  case, 
the  vendee  in  possession  is  liable  for  interest. 
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unless  tbe  money  was  tendered,  retained,  and 
held  dead  in  tbe  bands  of  the  sendee,  and  tbe 
vendor  was  notified  thereof.  To  avoid  the 
payinent  of  interest  after  tender,  the  debtor 
must  tender  tbe  amount  due.  and  keep  that 
money  ready  at  all  times  to  pay  it  to  tbe  cred- 
itor if  be  should  conclude  to  receive  it.  Tbe 
debtor  cannot  use  it,  and  then  escape  the  pay- 
ment of  interest.  And  the  purchaser  must,  m 
general,  give  notice  that  the  money  is  lying 
dead,  andimust  actually  appropriate  it  for  tbe 
payment  of  the  particular  debt.  These  prin- 
ciples are*dec1ared  by  tbe  great  weight  of  au- 
thority. In  tbe  case  here  tbe  money  was  ten- 
dered and  tbe  deed  demanded,  the  bill  for 
specific  performance  was  filed,  and  an  offer 
and  willingness  to  pay  averred.  To  that  bill 
the  answer,  refusing  to  make  a  deed  without 
its  containing  a  condition  of  defeasance,  stands 
as  a  constant  refusal  to  receive.  From  this 
record  .these 'general  facts  stand  prominently 
forward:  The  contract  gave  tbe  vendee  posses- 
sion, and  placed  on  the  vendor  certain  duties, 
which  were  conditions  precedent  to  its  right  to 
receive  tbe  purchase  money.  It  did  not  con- 
tain any  provision  for  the  payment  of  interest. 
Mutual  advantage  resulted  from  an  immediate 
-possession.  The  delay  in  completing  the  sale 
was  due  solely  to  tbe  wilful  and  excuseless 
conduct  of  the  vendor.  The  vendor  acted,  not 
merely  negligently,  but  needlessly  and  wilfully 
and  wrongfully  refused  to  perform  its  con- 
tract. It  may  well  be  that  where  the  vendor 
is  unable  to  perform  bis  contract  at  the  time 
be  agreed  to  convey,  and  is  prevented  by  cir- 
cumstances not  under  bis  control,  or  that  by 
-mere  negligence  he  fails  to  convey  at  the  time, 
equity  may  require  interest  to  be  paid.  A  very 
different  question  is  presented  where  the  ven- 
dee is  desirous  of  having  a  compliance  by  the 
vendor,  and  the  vendor  is  able,  but  wrong- 
fully and  wilfully  refuses  to,  comply  with  his 
-contract.  In  tbe  latter  case  he  is  in  no  position 
to  appeal  to  equitable  rules  b^  which  be  may 
be  benefited.  Under  these  circumstances,  we 
are  of  opinion  the  court  erred  in  entering  its 
decree  requiring  tbe  vendee  to  pay  interest 
prior  to  entering  tbe  decree.  Tbe  decree  of 
the  circuit  court  of  Cook  county,  and  the  judg- 
ment of  the  appellate  court  of  the  first  dis- 
trict, are  each  reversed;  and  the  cause  is  re- 
manded to  tbe  circuit  court  of  Cook  county, 
with  directions  to  enter  a  decree  requiring  the 
vendor  to  execute  and  deliver  a  deed  in  fee- 
simple  absolute,  in  accordance  with  the  terms 
of  tbe  contract,  by  a  short  day,  to  be  named, 
and,  on  its  refusal  so  to  do,  the  master  in  chan- 
cery to  execute  such  deed;  the  deed  to  be  de- 
livered on  the  payment  of  the  purchase  price 
of  (197,449.60,  the  amount  found  in  the  origi- 
nal decree  as  tbe  sum  of  the  purchase  price, 
with  interest  from  July  29,  1898,  tbe  date  of 
•entering  tbe  decree  appealed  from. 
Reversed  and  remanded. 

Rehearing  denied  October  18,  1896. 


T  Charies  J.  MEADOWCROPT  et  al„  Plffs.  in 
Err., 

V. 

PEOPLE  of  the  State  of  Illinois, 
aa  Hi.  ss.) 

1.  Making  it  m  erime  for  an  insolveBt 
banker  to  receive  depoeita  does  not  de- 
prive him  of  liberty  or  property  without  dae 
prooeas  of  law. 

8.  Making  the  lkflare»  wispeneian,  or 
invdunimirY  liquidation  of  a  banker 
within  thirty  days  of  the  time  of  reoeivinfir  a  de^ 
posit  prima  fade  evidence  of  an  intent  to  defraud 
does  not  deprive  bim  of  his  liberty  without  due 
process  of  law,  nor  violate  a  constitutional  pro- 
vision that  the  riirht  of  trial  by  Jury  shall  remain 
inviolate. 

8*  There  is  "no  vested  right  to  the  role 
of  evidenee  that  everyone  shall  be  presumed 
innocent  until  proved  iruilty,  so  that  tbe  legisla- 
ture cannot  malce  tbe  doing  of  certain  acts  prima 
fade  proof  of  guilt. 

4.  The  inibreneeof  ft-andnlent  intent 
in  reeeivlng  a  deposit  within  thirty  dairs 
of  failure  is  not  so  purely  arbitrary,  unreasona- 
ble, unnatural,  or  extraordinary  as  to  Justify  tbe 
court  in  saying  that  such  failure  bad  no  fair  rela- 
tion to  or  connection  with  tbe  existence  of  fraud- 
ulent intent  at  tbe  time  of  tbe  deposit,  and  that 
therefore  a  statute  making  the  act  prima  facie 
evidence  of  tbe  intent  is  unconstitutional. 

6.  Tlie  role  of  strlet  oonstmetion  of  pe- 
nal statutes  does  not  prevent  tbe  court  from  calJ- 
ing  in  the  aid  of  tbe  other  rules  of  statutory  con- 
struction and  giving  each  its  appropriate  scope. 

6.   Criminal  intent  need  not  be  charged 

in  an  indictment  charging  a  statutory  offense  un- 
lees  tbe  statute  makes  such  intent  one  of  tbe 
constituent  elements  of  the  offense  under  a  stat- 
ute providing  that  indictments  are  sufBdent 
which  state  the  offense  in  tbe  terms  and  languaire 
of  the  statutes  creating  them. 
7*  CMminal  Untent  <or  criminal  negli- 
gence is  of  the  essence  of  every  criminal  of- 
fense, and  it  must  in  some  way  appear  in  order 
to  Justify  a  conviction. 

8.  Express  averment  that  delbndanta 
received  a  deposit  as  bankers  and  as  a  gen- 
eral deposit,  is  not  necessary  to  an  indictment  un- 
der a  statute  making  tbe  receiving  of  a  deposit 
by  bankers  when  insolvent  a  crime  if  the  indict- 
ment follows  tbe  language  of  the  statute  and 
states  that  the  deposit  was  received  when  tbe  de- 
fendants were  doing  a  banking  business. 

9.  The  insolvency  of  a  partnership  con- 
cern is  sufBcIeotly  alleged  by  charging  tbe  in- 
solvency of  tbe  individual  partners,  where  a 
partnership  is  not  a  distinct  legal  entity. 

10.  Prisoners  out  on  ball  who  do  not 
appear  and  demand  trial  cannot  demand 
their  release  for  failure  to  prosecute  after  the 
third  term  under  a  statute  providing  that  incase 
a  prisoner  is  admitted  to  boil  the  court  may  con- 
tinue tbe  trial  of  tbe  cause  to  the  third  term  If  it 
shall  appear  that  tbe  witnesses  for  the  people  are 
absent  and  their  testimony  material. 

1  !•  Money  received  by  a  banker  when 
insolvent  is  lost  to  the  depositor  within  tbe 


NoTB.— As  to  the  criminal  liability  of  a  banker  for 
receiving  a  deposit  knowing  the  bank  to  be  insol- 
vent, see  noU  to  Ck>m.  v.  Junkln  (Pa.)  31  L.  R.  A. 
124. 
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meanlo?  of  a  statute  making  the  banker  guilty 
of  embezzlement  if  when  insolvent  he  receives  a 
deposit  which  is  lost  to  the  depositor  when  the 
banker  closes  bis  doors,  leaving  some  portion  of 
the  amount  so  deposited  unpaid. 
1 8.  A  deposit  of  money  with  bankers  at 
their  banking  house  is  regarded  as  general  unless 
it  appears  that  the  depositor  makes  It  special  or 
deposits  it  expressly  in  some  particular  capacity. 

18.  Demand  forretam  of  a  bank  de- 
posit is  waived  by  the  banker  when  be  suspends 
payment,  discontinues  business,  and  closes  his 
doors  against  creditors  and  depositors. 

14.  Tender  of  the  amount  of  the  deposit 
at  the  trial  of  an  indictment  for  receiving  a 
bank  deposit  when  insolvent,  whereby  it  is  lost 
to  the  depositor,  will  not  defeat  the  prosecution. 

16.  A  verdict  upon  an  indictment  for 
receiving  a  bank  deposit  when  insolv- 
ent, whereby  it  is  lost  to  the  depositor,  is  not 
void  in  favor  of  the  defendant  for  failure  to  find 
the  value  of  the  deposit,  although  the  punish- 
ment is  by  statute  to  be  a  fine  of  twice  the 
amount  of  the  deposit,  if  the  fine  fixed  by  the 
Jury  is  not  as  large  as  the  statute  would  require. 

16.  A  verdict  in  a  prosecution  a«rainst 
two  defendants  is  sufficiently  definite 
which  provides  that '"we  fix  the  punishment  of 
the  said  F.  and  C.  at  a  fine  In  the  sura  of  $2S,  and  in 
addition  thereto  at  imprisonment  in  the  peniten- 
tiary for  a  term  of  one  year."  and  each  will  pay 
the  fine  of  that  amount  and  be  Imprisoned  for 
one  year. 

{Phinipff^  J.,  dift8ent9  from  propogiliom  15  and  16.) 
(March  28, 1898.) 

ERROR  to  the  Criminal  Court  for  Cook 
County  to  review  a  judgment  convicting 
defendants  of  yiol sting  the  statute  against 
fraudulent  banking.     Affirmed, 

Tbe  facts  are  stated  in  the  opinion. 

Memr$.  Lorin  C.  Collins,  Jr.,  and 
Georse  S.  House,  with  Messrs.  Walker 
A  Eddy,  for  plaintiffs  in  eiror: 

The  banker,  while  insolvent,  may  receive  a 
deposit,  and  that  deposit  be  lost  to  the  deposit- 
or-, but  unless  there  is  an  intent  to  defraud  on 
tbe  part  of  tbe  banker  no  crime  is  committed. 

Wharton,  Crim.  Ev.  §  16. 

The  courts  have  no  right  to  justify  such 
laws  as  the  present  by  arguing  that,  after  all, 
tbe  inference  established  by  tbe  legislature  is 
not  so  very  violent. 

It  is  an  abuse  of  power  to  arbitrarily  declare 
that  suspension  within  thirty  days  shall  be 
prima  facie  proof  of  a  crime,  and  thereby  shift 
the  burden  of  proof  to  the  defendant. 

MiUett  V.  PeopU,  117  HI.  294.  57  Am.  Rep. 
869;  Pe&pU  v.  Marx,  99  N.  Y.  877,  52  Am.  Rep. 
34;  Frarer  v.  PeopU,  141  111.  171,  16  L.  R.  A. 
492;  Ramsey  v.  Peopie,  142111.  880, 17  L.  R.  A. 
853;  Braceville  Coal  Co.  v.  People,  147  111.  66. 
22  L.  R  A.  340. 

If  the  state  can  dispense  with  the  proof  of  a 
single  act  or  fact  which  would  otherwise  be 
necessary,  then  the  power  of  the  legislature  to 
alter  or  control  criminal  trials  is  absolutely  un- 
limited. 

Wffnehamer  v.  People,  13  N.  Y.  878;  StaU  v. 
Divine,  98  N.  C.  778;  Cummings  v.  Missouri, 
71  U.  8.  4  Wall.  277.  18  L.  ed.  356;  State  v. 
Besfnck,  13  R.  I.  211,143  Am.  Rep.  26;  Com,  v. 
PiOtbury,  12  Gray,  127. 
:35  L.  R.  A.  12 


Acts  of  the  legislature  arbitrarily  making 
one  fact  prima  facie  evidence  of  another  do, 
ta  some  extent  at  least,  deprive  the  accused  of 
tbe  presumption  of  innocence  to  which  he  is 
entitled. 

Section  18  of  division  13  of  tbe  Criminal 
Code  provides  for  the  absolute  discharge  for 
want  of  prosecution,  if  any  person  shall  have 
been  admitted  to  bail  for  a  crime  other  than  a 
criminal  ofifense  and  more  than  three  whole 
terms  shall  have  elapsed  without  trial. 

Brooks  V.  Peaple,  88  111.  327;  Gallagher  v. 
People,  Id.  335;  Oc/ts  v.  People,  124  111.  899; 
Dougherty  v.  People,  Id.  557;  Orady  v.  People, 
125  III.  125;  People,  Woodrvff,  v.  Matson,  129 
III.  591. 

The  burden  was  upon  the  state  to  prove  that 
the  firm  of  Meadowcroft  Brothers  as  it  was 
composed  on  June  3,  1893,  at  the  time  Collins 
made  his  deposit,  was  insolvent. 

Parsons,  Partn.  3d  ed.  p.  441;  Forrester  v. 
Olirer,  1  111.  App.  259;  Oliver  v.  Forrester,  96 
111.  315;  nurlbut  v.  Johnson,  74  111.  64. 

Reputation  is  not  admissible  to  prove  insolv- 
ency; but  facts  must  be  shown  from  which 
insolvency  is  inferred.  The  insolvency  of  a 
person  at  a  particular  time  cannot  be  proved 
by  eeneral  reputation  or  by  hearsay  evidence. 

Stewart  v.  McMnrray,  82  Ala.  269;  Latoson 
V.  Orear,  7  Ala.  785;  Branch  Bank  v.  Parker, 
5  Ala.  781;  Graff  v.  Brown,  85  111.  89;  PoUard 
V.  PeojUe,  69  111.  148. 

There  is  no  evidence  whatsoever  in  the  rec- 
ord that  this  deposit  was  a  general  deposit,  as 
distinguished  from  a  special  or  specific  deposit. 
Deposits  with  banks  are  of  three  kinds:  (1) 
special;  (2)  specific;  (3)  general. 

Morse,  Banks  &  Banking.  §§  188,  185,  289, 
567. 

There  is  no  controlling  presumption  in  a 
criminal  case. 

The  depositor  must  make  a  demand  for  the 
return  of  his  deposit. 

Morse.  Banks  &  Banking.  3d  ed.  §§  289, 322; 
Chemical  Nat.  Bank  v.  Bailey,  12  Blatchf.  480; 
Payne  v.  Gardiner,  29  N.  Y.  146;  Marine  Bank 
V.  Rushmore,  28  111.  463;  BraJim  v.  Adkins,  77 
111.  263;  Wright  v.  People,  67  111.  382;  State  v. 
Adamson,  114  Ind.  216. 

Where  full  tender  is  made,  and  the  amount 
paid  into  court  it  discharges  the  debt. 

25  Am.  &  Eng.  Enc.  Law,  pp.  938,  943,  and 
the  large  number  of  cases  cited;  Shiver  v. 
Johnson,  62  Ala.  87;  Baeussler  v.  Duross,  14 
Mo.  App.  103.  Bank  of  ColuinHa  v.  Suther- 
land, 3  Cow.  336. 

The  money  paid  in  is  a  pavment  upon  the 
claim  of  plaintiff,  and  cannot  be  withdrawn  by 
tbe  defendant. 

Call  V.  Lothrop,  39  Me.  434;  Gilpatrick  v. 
Bicker,  82  Me.  185;  Beed  v.  Armstrong,  18  Ind. 
446;  Hopkins  v.  Stephenson,  1  J.  J.  Marsh.  341; 
Morrow  v.  Smith,  4  B.  Mon.  99;  Murray  v. 
Bethvne,  1  Wend.  191. 

Collins  was  offered  the  entire  amount  of  his 
deposit.  He  could  have  received  it  then  and 
there,  and  immediately  upon  receiving  it  he 
would  have  been  obliged  to  testify  that  he  had 
so  received  it,  and  that  he  would  sustain  abso- 
lutely no  loss.  Under  such  testimonpr  the 
court  would  be  obliged  to  direct  a  verdict  for 
the  accused. 
I      Collins  V.  People,  39  111.  233. 
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The  proof  in  the  case  shows  a  deposit  with 
the  banking  firm  of  Meadowcroft  Brothers. 
It  also  shows  that  that  banking  firm  was  com- 
posed of  Frank  R.  and  Cbanes  J.  Meadow- 
croft, two  individuals. 

A  partnership  is  an  entity,  as  distinct  and 
Independent  from  the  persons  composing  it  as 
a  corporation. 

Walker  v.  Wait,  60  Vt  668;  Hosmer  v. 
Burke,  36  Iowa,  353;  ChafeeY.  Jones,  19  Pick. 
260;  Bracken  v.  DiHon,  64  Ga.  248.  37  Am. 
Rep.  Id)  Henry  v.  Anderson,  Tl  Ind.  361; 
Fitzgerald  v.  Qrimmell,  64  Iowa,  261 ;  Gross  v. 
Burlington  Nat.  Bank,  17  Kan.  886;  Rch- 
ertson  v,  Gorsett,  39  Mich.  777;  Hoop  v.  Berron, 
15  Neb.  73;  Faulkner  v.  Whitaker.  15  N.  J. 
L.  438;  MeUy  v.  Wood,  71  Pa.  488,  10  Am. 
Rep.  719;  Peck  v.  Barnum,  24  Vt  75;  Pooley 
V.  Drif)er,  L.  R.  5  Ch.  Div.  458;  Com.  v.  Dela- 
mater,  2  Pa.  Dist.  R.  118. 

Allegations  in  either  a  declaration  or  an  in- 
dictment, as  to  the  financial  condition  of  any 
or  all  of  the  partners,  are  not  equivalent  to  al- 
legations as  to  the  financial  condition  of  the 
partnership  itself. 

Parsons,  Partn.  3d  ed.  525;  Morrison  v. 
Kurtz,  15  111.  193;  Pahlman  v.  Orates,  26  111. 
405;  Rainey  v.  Nance,  54  111.  29;  Hanford  v. 
Prouty,  183  Dl.  839;  Union  Nat.  Banky.  Bank 
of  Commerce,  94  111.  271;  Jfiller  v.  Robinson 
Bank,  34  111.  App.  469;  FarwdU.  Huston,  151 
111.  239;  Harney  v.  First  Nat.  Bank,  52  N.  J. 
Eq.  697;  17  Am.  &  Eng.  Enc.  Law,  p.  1195, 
note  3;  Lindley,  Partn.  721. 

Under  the  statute  in  this  case,  the  punish- 
ment is  fixed  at  a  fine  in  exactly  double  the 
amount  embezzled,  and  in  addition  thereto  the 
jury  may  add  imprisonment  in  the  peniten- 
tiary of  not  more  than  three  nor  less  than  one 
year. 

Wherever  the  punishment  depends  upon  the 
value  of  the  article  stolen  or  embezzled,  the 
jury  must  find  that  value,  and  a  general  ver- 
dict is  bad  and  will  not  support  a  conviction. 

Highland  v.  People,  2  111.  892;  Sawyer  v. 
Peojie,  8  111.  58;  Hildreih  v.  Pe<ypU,  82  fil.  36, 
Collins  v.  People,  89  IlL  288;  Thompson  v.  Peo- 
ple, 125  HI.  256;  Ray  v.  State,  1  G.  Greene, 
816,  48  Am.  Dec.  879;  State  v.  Redman,  17 
Iowa,  329;  Miles  v.  StaU.  3  Tex.  App.  58; 
OiWert  v.  Steadman,  1  Root,  408;  StaU  v. 
Ladd,  32  N.  H.  Ill;  State  v.  Heath,  41  Tex. 
426. 

The  verdict  is  joint,  and  is  fatally  defective. 

Miller  v.  PeopU,  47111.  App.  472:  1  Bishop, 
New  Crim.  L.  §  954;  1  Bishop,  Grim.  Proc.  3d 
ed.  §  1036;  AUen  v.  State,  84  Tex.  280;  Hamp- 
ton V.  State,  45  Tex.  154;  Flynn  v.  State,  8 
Tex.  App.  898:  State  v.  Qay,  10  Mo.  440; 
Straughan  v.  State,  16  Ark.  37;  Cunningham 
V.  State,  26  Tex.  App.  88;  Medis  v.  State,  27 
Tex.  App.  194;  Hays  v.  StaU,  30  Tex.  App. 
472;  Com.  v.  Harris,  7  Gratt.  600;  Caldwell  v. 
Com.  7  Dana,  229^  Curd  v.  Com.  14  B.  Mon. 
886;  Queen  v.  Littlechild,  L.  R.  6  Q.  B.  293; 
Godfrey* s  Case,  11  Coke,  43;  Kingy.  Sierli7ig, 
1  JjeY.  125;  Jones  v.  Com.  1  Call  (Va.)  556; 
State  V.  Hunter,  88  Iowa,  361;  McLeodv.  State, 
86  Ala.  396;  Waltzer  v.  State,  8  Wis.  785; 
Com.  V.  Ray,  1  Va.  Cas.  262. 

This  is  a  penal  statute,  and  must  be  strictly 
construed. 

Bishop,  Statutory  Crimes,  §  193;  Wrig?it  v. 
85  L.  a  A. 


People,  61  111.  882;  Alhreeht  v.  PeopU,  78  111. 
510. 

This  court  has  held  that  it  has  no  power  to 
inject  provisions  into  a  statute  which  were 
omitted  by  the  lawmakers. 

Richmond  v.  Moore,  107  HI.  429,  47  Am. 
Rep.  445;  Martin  v.  Smft,  120  111.  488. 

An  indictment  must  negative  an  exception 
as  broadly  as  the  statute  specifies. 

Lequat  v.  People,  11  111.  881;  Metzker  v.  Peo- 
pU, 14  HI.  102. 

There  must  be  such  an  averment  of  facts  as 
shows,  prima  facie,  guilt  in  the  defendant;  and 
if,  supposing  all  the  facts  set  out  to  be  true, 
there  is,  because  of  the  nonexistence  of  some 
fact  not  mentioned,  room  to  escape  from  the 
prima  facie  conclusion  of  guilt,  the  indictmeni 
IS  insufficient. 

1  Bishop,  Crim.  Proc.  2d  ed.  §  825;  United 
States  v.  Afann,  95  U.  8.  580,  24  L.  ed.  531; 
UniUd  States  v.  Cook,  84  U.  S.  17  Wall.  168. 
174,  21  L.  ed.  538,  589. 

The  indictment  is  fatally  defective  in  not 
alle^ng  an  intent  to  defraud  at  the  time  of 
receiving  the  money. 

United  States  v.  Britton,  107  U.  8.  665,689. 
27  L.  ed.  524,  525;  United  States  v.  CarU,  105 
U.  8.  611,  26  L.  ed.  1185;  PsopU  v.  Hurst.  62 
Mich.  276: 1  Bishop,  Crim.  Proc.  2d  ed.  §103; 
Com.  V.  Hersey.  2  Allen,  180;  4  Am.  &  Kng. 
Enc.  Law,  p.  674;  Harrington  v.  StaU,  54  Miss. 
490;  PeopU  v.  Wilder,  4  Park.  Crim.  Rop.  19; 
Com.  V.  Slack,  19  Pick.  304;  also,  1  Archh. 
Crim.  PI.  &  Pr.  273;  Beaty  v.  State,  82  Ind. 
228;  PeopU  v.  Qalland,  55  Mich.  628;  Morman 
V.  StaU,  24  Miss.  54. 

Where  a  particular  intent  is  essential  to  con- 
stitute a  crime,  that  intent  must  be  distinctly 
alleged  in  the  indictment. 

Statey.  Gof^,  34  N.  H.  510;  Str<ypes  v.  StaU, 
120  Ind.  562,  and  cases  cited  therein. 

The  indictment  in  the  case  at  bar  is  clearly 
defective  in  not  specifically  and  in  express 
terms  averring  that  the  defendant  received  the 
money  of  the  prosecuting  witness  as  bankers 
and  as  a  general  bank  deposit. 

Wilson  V.  Com.  10  Serg.  &  R.  378;  UniUA 
States  V.  Hess,  124  U.  S.  488,  81  L.  ed.  516: 
StaU  V.  American  ForeiU  Powder  Mfg.  Co.  50 
N.  J.  L.  75;  Com.  v.  Collins,  2  Cush.  556;  Cow. 
V.  Slack,  19  Pick.  804;  Com.  v.  Delamater,  2 
Pa.  Dist.  R.  118. 

Gn  petition  for  rehearing. 

This  public  interest  and  consequent  right  of 
use  on  the  same,  like,  and  equal  terms  by  every 
member  of  the  community  at  l^rge  is  made 
the  supreme  and  ultimate  test  as  to  whether 
any  given  private  property  is  so  affected  with 
a  public  interest  as  to  cease  to  be  juris  prirati 
only. 

Tested  by  this  rule,  it  is  clear  that  the  busi- 
ness of  a  private  banker  is  not  within,  but  is 
squarely  without,  this  principle  and  its  opera- 
tive effect. 

The  business  of  a  private  banker  is,  in  its 
operation,  character,  and  inherent  nature, 
private  and  not  public. 

To  sustain  an  enactment  as  the  exercise  of 
the  police  power  proper,  it  must  appear  that 
its  design  or  its  effect  extends  to  the  protection 
of  the  public  health,  the  public  morals,  or  the 
public  safety. 

Mugler  v.  Kansas,  128  U.  8.  623,  81  L.  ed. 
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205;  People,  Neehameue,  v.  Warden  of  Oity 
Prison,  144  N.  Y.  «29,  27  L.  R.  A.  718;  Milkit 
V.  People,  117  111.  808.  57  Am.  Rep.  869;  State 
7.  Seouffol,  8  8.  D.  55.  15  L.  R.  A.  477. 

Mr.  William  Meade  Fletehert  also  with 
the  other  counsel  in  support  of  petition  for  re- 
hearing: 

That  portion  of  the  statute  creating  the  of- 
fense or  crime  as  stated  by  the  court  in  its 
opinion  made  a  person  guilty  of  a  crime,  irre- 
spective of  criminal  intent,  and  was  therefore 
unconstitutional  and  invalid. 

1  Bishop,  Crim.  L.  §  287;  Chicago  A  A.  R, 
Co,  V.  PeojOe,  Koemer,  67  111.  12,  16  Am.  Rep. 
599. 

If  this  court  attempts  to  legislate  into  this 
statute  the  question  of  edenter,  it  is  guilty  of 
arbitrary  subtraction  or  addition,  which,  from 
the  earliest  times  down  to  the  present,  has 
always  been  condemned  bv  the  courts. 

Darnels  Appeal,  62  Pa.  417;  Gardner  v.  Col- 
lins, 27  U.  8.  2  Pet.  98,  7  L.  ed.  859. 

Messrs,  Collins,  Ooodrieh,  Darrow,  & 
Vineent,  also  for  plaintiff  in  error: 

Every  man  is  presumed  to  be  innocent  until 
he  is  proved  guilty. 

Wynehamer  v.  People,  18  N.  Y.  446;  Oum- 
mififfs  V.  Missouri,  71  U.  8.  4  Wall.  328.  18  L. 
ed.  864;  Sullivan  v  Oneida,  61  111.  246;  State 
V.  Divine,  98  N.  C.  788. 

It  is  the  duty  of  all  courts  to  confine  them- 
selves to  the  words  of  the  legislature,  nothing 
adding  thereto,  nothing  diminishing. 

Eterett  v.  Wells,  2  8cott,  N.  R.  581;  Priest- 
man  V.  United  States,  4  U.  8.  4  Dall.  28.  1  L. 
ed.  727;  Saeia  v.  DeOraaf,  1  Cow.  856;  Had^ 
den  V.  Barney  {** Hodden  v.  The  Collector"),  72 
U.  S.  5  Wall.  107,  18  L.  ed.  618. 

Messrs.  M.  L.  Raftree,  T.  J.  Seofleld, 
and  M.  L.  Newell,  with  Mr,  M.  T.  Mol- 
oney, Attorney  General,  for  defendant  in 
error:    • 

The  statute  is  valid. 

American  TVust  <fe  S.  Bank  v.  Oueder  d  P. 
Mfg.  Go.  150  111.  886;  Murphy^.  Pe&pU,  19  111. 
App.  125;  States.  Buck,  120  Mo.  479:  Auburn 
Excise  Comrs,  v.  Merchant,  108  N.  Y.  148.  57 
Am.  Rep.  705;  Baker  v.  State,  54  Wis.  868: 
Thorpe  V.  Rutland  d  B.  R.  Co.  27  Vt.  149,  62 
Am.  Dec.  625;  Live  Stock  Dealers  d  B.  Asso.  v. 
f>eseent  City  L.  S.  L.  d  S.  H.  Co.  1  Abb.  (U. 
S )  398;  Slaughter- Bouse  Cases,  88  U.  8.  16 
Wall.  86.  21  L.  ed.  894;  BartemeyerY.  Iowa,  85 
U.  S.  18  Wall.  129.  21  L.  ed.  929;  Bradwell  v. 
niinois,  88  U.  8.  16  Wall.  180.  21  L.  ed.  442; 
New  York  v.  Miln,  86  U.  8. 11  Pet.  102,  9  L. 
ed.  648;  United  States  v.  DeWitt,  76  U.  8.  9 
Wall.  41,  19  L.  ed.  598;  Fry  v.  State,  68  Ind. 
532.  30  Am.  Rep.  288;  Ex  parte  Smith,  88  Cal. 
702;  People  v.  Harper,  91  111.  857;  State  v.  Con- 
lin,  27  Vt.  318;  ReDougherty.  27  Vt.  825;  Aus- 
tin v.  State,  10  Mo.  591:  Intoxicating- Liquor 
Oases,  25  Kan.  751,  87  Am.  Rep.  284:  Re  Ruth, 
32  Iowa,  250;  Harrigan  v.  Connecticut  River 
Lumber  Co.  129  Mass.  580,  87  Am.  Rep.  387; 
Carter  v.  Dow,  16  Wis.  299;  Tenney  v.  Lem, 
16  Wis.  566;  Milwaukee  v.  Gross,  21  Wis.  241, 
91  Am.  Dec.  472:  StaU  v.  Ludington,  88  Wis. 
107:  Taylor  v.  StaU,  36  Wis.  298:  Morrill  v. 
StaU,  38  Wis.  428. 20  Am.  Rep.  12;  Van  Buren 
V.  Downing,  41  Wis.  122;  Milwaukee  Indus- 
trial School  V.  Milwaukee  County  Supers.  40 
Wis.  828.  22  Am.  Rep.  702;  Cincinnati  v.  Bry- 
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son,  15  Ohio,  626,  45  Am.  Dec.  598:  Cincin- 
nati V.  Buckingham,  10  Ohio,  257;  Ash  v.  Peo- 
ple, 11  Mich.  847,  88  Am.  Dec.  740;  Boston  v. 
Schaffer,  9  Pick.  415;  Kitson  v.  Ann  Arbor, 
26  Mich.  825;  Baker  v.  Cincinnati,  11  Ohio  8t. 
584;  Fan  BaoUn  v.  PeopU,  40  Mich.  258;  State 
V.  Hartfiel,  24  Wis.  60. 

Baker,  J.,  delivered  the  opinion  of  the 
court: 

The  indictment  upon  which  Charles  J. 
Meadowcroft  and  Prank  R.  Meadowcrofi,  the 
plaintiffs  in  error,  were  convicted,  was  based 
upon  the  1st  section  of  "An  Act  for  the  Pro- 
tection of  Bank  Depositors,"  approved  June 
4.  1879.  8aid  section  is  as  follows:  "(1)  Be 
it  enacted  by  the  people  of  the  state  of  Illinois, 
represented  in  the  general  assembly,  that  if 
anv  banker  or  broker,  or  person  or  persons 
doin&r  a  banking  business,  or  any  officer  of  any 
banking  company  or  incorporated  bank  doing 
business  in  this  state,  shall  receive  from  any 
person  or  persons,  firm,  company,  or  corpora- 
tion, or  from  any  agent  thereof,  not  indebted 
to  said  banker,  broker,  banking  com  pan  v.  or 
incorporated  bank,  any  money,  check,  draft, 
bill  of  exchange,  stocks,  bonds,  or  other  valu- 
able thing  which  is  transferable  by  delivery, 
when  at  the  time  ofjreceiving  such  deposit 
said  banker,  broker,  banking  company,  or  in- 
corporated bank,  is  insolvent,  whereby  the 
deposit  so  made  shall  be  lost  to  the  depositor, 
said  banker,  broker,  or  officer  so  receiving 
said  deposit  shall  be  deemed  guilty  of  em- 
bezzlement and  upon  conviction  thereof  shall 
be  fined  in  a  sum  double  the  amount  of  the 
sum  so  embezzled  and  fraudulently  taken, 
and.  in  addition  thereto,  may  be  imprisoned 
in  the  state  penitentiary,  not  less  than  one 
nor  more  than  three  years.  The  failure,  sus- 
pension, or  involuntary  liquidation  of  the 
banker,  broker,  banking  company  or  incor- 
porated bank,  within  thirty  days  from  and 
after  the  time  of  receiving  such  deposit,  shall 
be  prima  facie  evidence  of  an  intent  to  de- 
fraud on  the  part  of  such  banker,  broker,  or 
officer  of  such  banking  company  or  incorpo- 
rated bank."  The  validity  of  this  section  of 
the  statute  is  challenged  on  several  grounds. 

It  is  urged  that  it  is  in  derogation  of  that 
provision  of  our  Constitution  which  declares 
that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of  law 
(Const.  1870,  art.  2,  §  2).  and  the  case  is  con- 
trolled by  the  decisions  of  this  court  in  Millett 
V.  PeopU,  117  ni.  294,  57  Am.  Rep.  869;  Fro- 
rer  v.  People,  141  111.  171,  16  L.  R.  A.  492; 
Ramsey  v.  PeopU,  142  111.  380,  17  L.  R.  A.  853; 
and  BraceviUe  Coal  Co.  v.  PeopU,  147  111.  66, 
22  L.  R.  A.  840.  The  contention  is  that  every 
person  living  under  the  protection  of  our  state 
government  has  the  right  to  be  engaged  in  the 
prosecution  of  any  one  of  the  ordinary  and 
common  callings  or  business  pursuits  that  is 
innocent  in  itself,  and  has  been  followed  from 
time  immemorial,  on  the  same  terms  that 
govern  those  engaged  in  other  ordinair  and 
common  callings  or  business  pursuits  of  life, 
and.  as  incident  thereto,  has  the  right  to 
make  the  same  contracts  relative  thereto  as 
those  engaged  in  such  other  ordinary  and  com- 
mon callings  or  business  pursuits  are  allowed 
to  make;  that  the  business  of  private  banking 
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cannot  fairly  be  said  that  the  fact  of  fluch  fail- 
ure, suspension,  or  involuntary  liquidation 
does  not  tend  to  show  that  he  was  insolvent 
when  be  received  the  deposit;  and  since,  if  he 
was  then  insolvent,  be  is  presumed  to  have 
known  of  such  insolvency  at  that  time,  and  it 
is  criminal  negligence,  under  all  ordinary  cir- 
cumstances, for  him  not  then  to  have  known 
of  it,  the  Inference  that  when  be  received  such 
deposit  it  was  with  a  fraudulent  Intent  on  his 
part  is  not  so  purely  arbitrary,  unreasonable, 
unnatural,  or  extraordinary  as  would  justify 
the  courts  in  saying  that  such  a  failure  within 
thirty  days  had  no  fair  relation  to  or  connec- 
tion with  the  existence  of  a  fraudulent  intent 
at  the  time  of  such  deposit,  and  that  therefore 
the  act  of  the  legislature  is  unconstitutional, 
null,  and  void.  The  words  of  the  statute, 
••prima  facie  evidence,"  ex  m  termini  imply 
that  the  fraudulent  intent  may  be  rebutted  by 
any  competent  testimony.  It  is  only  in  a  very 
clear  case  that  the  courts  will  assume  to  de- 
clare the  invalidity  of  a  statute  enacted  by  the 
legislature,  and  no  clear  and  palpable  case  of 
invalidity  here  appears. 

It  is  assigned  as  error  that  the  court  denied 
the  motion  to  quash  the  indictment.  The  in- 
dictment is  substantially  as  follows:  That 
Charles  J.  Meadowcroft  and  Frank  R.  Mead- 
owcroft  on  the  8d  day  of  June,  1898,  in  said 
county  of  Cook,  in  the  state  of  Illinois,  then 
and  there  being  persons  then  and  there  doing 
a  banking  business  under  the  name  of  •'Mead- 
owcroft Brothers,"  corruptly,  wilfully,  fraud- 
ulently, and  feloniously  did  receive  from  one 
John  D.  Collins  one  hundred  current  United 
Slates  of  America  treasury  notes,  etc. ,  of  the 
value  of,  etc.,  of  the  personal  goods,  money, 
and  property  of  the  said  John  D.  Collins,  the 
said  John  D.  Collins  then  and  there  not  beins 
indebted  to  the  said  Charles  J.  Meadowcrou 
and  Frank  R.  Meadowcroft;  when,  at  the  time 
of  receiving  the  said  money  and  deposit,  to 
wit,  on  the  said  8d  day  of  June,  etc.,  said 
Charles  J.  Meadowcroft  and  said  Frank  R. 
Meadowcroft,  said  persons  then  and  there -do- 
ing a  banking  business  as  aforesaid,  were  then 
and  there  insolvent,  whereby,  and  because  of 
which  insolvency,  the  said  money  and  deposit 
so  then  and  there  made  as  aforesaid  was  then 
and  there  lost  to  him,  said  John  D.  Collins, 
whereby,  and  by  force  of  the  statute  in  such 
cases  made  and  provided,  etc. 

It  is  urged  that  the  statute  is  penal,  and 
must  therefore  be  strictly  construed.  But  the 
rule  of  strict  construction  does  not  prevent  our 
calling  in  the  aid  of  other  rules,  and  giving  to 
each  its  appropriate  scope:  the  ascertainment 
of  the  legislative  will  being  the  primary  con- 
sideration after  all.  Bishop,  Statutory  Crimes, 
g  200.  A  strict  construction  is  not  violated 
by  giving  the  words  of  a  statute  a  rea- 
sonable meaning  according  to  the  sense  in 
which  they  were  intended,  and  disregard- 
ing captious  objections,  and  even  the  de- 
mands of  an  exact  grammatical  propriety. 
Id.  §  212.  And  a  statute  which  is  made  for 
the  good  of  the  public  ought,  although  it  be 

Sjnal,  to  receive  an  equitable  construction.  16 
aeon,  Abr.  891:  People  v.  Bartow,  6  Cow.  290. 
It  is  claimed  that  the  indictment  is  defective 
in  not  containing  a  specific  averment  of  an  in- 
tent, at  the  time  of  receiving  the  money,  to  de- 
fraud John  D.  Collins.  The  Indictment  states 
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the  offense  in  the  terms  and  language  of  the 
statute  creating  the  offense,  and  is  therefore 
to  be  deemed  sufficiently  technical  and  correct. 
Such  is  the  legislative  mandate  (Crim.  Ckxie, 
§  408),  and  very  numerous  decisions  of  this 
court  have  given  effect  to  it.  And,  in  addi- 
tion there  to,  it  charges  that  the  act  was  cor- 
ruptly, wilfully,  fraudulently,  and  feloniously 
done.  It  is  to  be  noted  that  the  offense  is  cre- 
ated and  defined  in  the  first  part  of  the  section, 
and  that  the  office  of  the  last  sentence  of  the 
section,  to  the  effect  that  the  failure,  suspension, 
or  involuntary  liquidation  of  the  banker  within 
thirty  days  from  and  after  the  time  of  receiv- 
ing the  deposit  shall  be  prima  facie  evidence 
of  an  intent  to  defraud  on  the  part  of  such 
banker, — is  merely  to  establish  a  rule  of  evi- 
dence that  shall  be  applicable  in  trials  for  the 
offense  that  had  already  been  created  and  de- 
fined. It  may  be  granted  that  it  is  a  legislative 
recognition  of  the  fact  that  in  the  commission 
of  the  offense  created  there  must  be  a  criminal 
intent,  or  that  negligence  which  is  its  equiv- 
alent; but  such  recognition  is  nothing  more 
than  the  recognition  of  the  principle  of 
the  common  law,  which,  as  we  have  already 
seen,  is  also  embodied  and  declared  in  the 
Criminal  Code  in  the  words  that  in  the  com- 
mission of  a  criminal  offense  there  must  be 
a  union  or  joint  operation  of  act  and  intention, 
or  criminal  negligence.  The  act  upon  which 
the  indictment  is  based  does  not  require  that 
there  should  be  either  an  averment  or  proof  of 
a  specific  intent  to  defraud  John  D.  Collins. 
Under  our  statutory  rule  it  is  sufficient  to 
charge  the  offense  in  the  terms  and  language 
used  in  creating  and  defining  it,  and  it  is  only 
when  such  terms  and  language  mention  the 
intent  as  one  of  the  constituent  elements  of  the 
offense  created  that  it  is  necessary  to  allege  the 
criminal  intent.  McCuteheon  v.  People,  §9  111. 
601.  The  essential  element  of  a  criminal  intent 
or  criminal  negligence  is,  however,  implied, 
since  it  is  of  the  essence  of  every  criminal 
offense,  and  it  must  in  some  way  appear,  in 
order  to  justify  a  conviction.  A  statute  makes 
an  act  a  crime,  and  either  provides  that  proof 
of  a  specific  fact  or  facts  shall  be  prima 
facie  evidence  of  evil  intent  or  else  the  law 
infers  the  evil  intent  from  the  act  itself.  But 
if  it  appears  upon  the  whole  case  that  the  thing 
done  is  not  within  the  intention  of  the  law, 
then  it  is  not  within  the  law,  though  within  its 
letter. 

It  is  claimed  that  the  Indictment  is  defective 
in  not  specifically  and  in  express  terms  aver- 
ring that  the  defendants  received  the  money  of 
the  prosecuting  witness  as  bankers,  and  as  a 
general  bank  deposit.  The  indictment  does 
allege  that  the  defendants,  * 'being  persons 
then  and  there  doing  a  banking  business 
under  the  name  of  Meadowcroft  Brothers, 
did  receive  from  one  John  D.  Collins"  cer- 
tain specified  moneys  of  certain  specified 
values.  *'of  the  personal  goods,  money,  and 
property  of  the  said  John  D.  Collins,  the  said 
John  D.  Collins  then  and  there  not  being  in- 
debted to"  the  said  defendants.  The  charge  is 
in  the  terms  and  language  of  the  statute,  and, 
tested  by  the  statutory  rule,  is  to  be  deemed 
sufficiently  technical  and  correct  If  the  de- 
fendants, while  doing  a  banking  business,  re- 
ceived a  deposit, the  reasonable  and  natural  con- 
1  elusion  is  that  they  received  the  deposit  in  their 
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<»pacity  of  bankers.  And  the  rule  is  that  a 
deposit  is  general  unless  the  depositor  makes  it 
special,  or  deposits  it  expressly  in  some  par- 
ticular capacity.  Ward  v.  Johnson,  95  111. 
215;  Brahm  v.  Adkins,  77  111.  263. 

It  is  urged  that  the  indictment  is  defective 
because  it  does  not  charge  that  the  partner- 
ship of  Meadowcrof t  Bros. ,  as  a  partnership, 
was  insolvent  on  June  8,  1898,  or  at  any  other 
time.  The  claim,  in  substance,  is  that,  since 
the  indictment  simply  charges  that  Charles  J. 
Meadowcroft  and  Frank  R.  Meadowcroft, 
persons  doing  a  banking  business  under  the 
name  of  ''Meadowcroft  Brothers,"  were  then 
and  there  insolvent,  non  constat  that  the 
partnership  of  Meadowcroft  Bros,  was  then 
and  there  insolvent,  and  that,  therefore,  the 
facts  alleged,  if  conceded  to  be  true,  do  not 
constitute  a  crime.  This  claim  is  based  upon 
the  theoj^  that  a  partnership  is  a  legal  entity, 
distinct  from  and  mdependent  of  the  persons 
composing  it.  Whatever  may  be  the  law  of 
other  stales,  such  is  not  the  law  of  this  state. 
Most  of  the  cases  relied  on  to  establish  the  prop- 
osition seem  to  have  been  decided  in  states 
that  have  either  adopted  a  code,  or  have  abol- 
ished the  distinction  between  legal  and  equita- 
ble rights  and  remedies,  or  have  enacted  stat- 
utes giving  to  copartnerships  a  quasi-personal 
existence.  In  this  state  the  rule  which  re- 
quires the  assets  of  a  firm  to  be  first  applied  to 
the  payment  of  firm  debts,  and  the  individual 
assets  of  the  several  partners  to  be  first  ap- 
plied to  the  payment  or  the  individual  debts  of 
the  several  partners,  is  not  a  rule  that  is  rec- 
ognized or  enforced  in  a  court  of  law,  but  a 
rule  of  equity  that  is  enforceable  only  in  courts 
exercising  equitable  jurisdiction,  and  is  not 
founded  on  the  equities  of  the  creditors,  but  is 
worked  out  only  through  the  medium  of  the 
equities  of  the  partners.  See  Hatrford  v. 
Prouty,  183  III.  889,  and  numerous  other  cases. 
At  law  the  individual  debts  and  the  partner- 
ship debts  are  placed  upon  the  same  footing, 
and  are  to  be  paid  pari  passu  out  of  the  assets. 
Ladd  ▼.  Oriswold,  9  III.  25,  46  Am.  Dec.  448, 
and  subsequent  cases.  The  statute  under  con- 
sideration provides  "that  if  any  banker  or 
broker,  or  person  or  persons  doing  a  banking 
business,  or  any  officer  of  any  banking  com- 
pany, or  incorporated  bank"  shall  receive  a 
deposit,  etc.  It  does,  not  mention  or  say  any- 
thing about  a  firm  or  copartnership.  The  in- 
dictment follows  the  statute,  and  alleges  *'that 
Charles  J.  Meadowcroft  and  Frank  R  Meadow- 
croft, then  and  there  being  persons  then  and 
there  doing  a  banking  business  under  the  name 
of  Meadowcroft  Brothers,"  received  a  deposit. 
If  Charles  J.  Meadowcroft  and  Frank  R.  Mead- 
owcroft were  persons  doing  a  banking  business, 
and  were  insolvent,  and  received  a  deposit  un- 
der the  circumstances  denounced  by  the  stat- 
ute, it  would  seem  they  must  be  guilty  of  the 
offense  prohibited  by  that  statute.  The  fact 
that  they  did  their  banking  business  under  the 
name  of  "Meadowcroft  Brothers"  did  not 
make  that  mere  name  a  legal  entity,  and  endow 
it  with  a  personal  existence  distinct  from  and  in- 
dependent of  themselves.  In  fact  "Meadow- 
croft Brothers"  was  simply  the  firm  or  trade 
name  in  which  Charles  J.  Meadowcroft  and 
Frank  R.  Meadowcroft  did  the  banking  busi- 
ness of  Charles  J.  Meadowcroft  and  Frank  R. 
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Meadowcroft,  and  if  they  were  solvent  then 
"Meadowcroft  Brothers"  was  solvent,  and  if 
they  were  insolvent,  then  "Meadowcroft  Broth- 
ers" was  insolvent,  for  there  was  no  such  a  per- 
son, either  natural  or  artificial,  in  existence  as 
"Meadowcroft  Brothers"  distinguishable  from 
Charles  J.  Meadowcroft  and  Frank  R.  Mead- 
owcroft. There  was  therefore  no  necessity 
for  averring  in  the  indictment  the  insolvency 
of  "Meadowcroft  Brothers."  Our  conclusion 
is  that  there  was  no  error  in  overruling  the 
motion  to  quash  the  indictment. 

It  is  assigned  as  error  that  the  court  denied 
the  motion  of  the  defendants  made  at  the  No- 
vember term,  1894,  to  be  set  at  liberty  for 
want  of  prosecution.  It  appears  that  they 
were  indicted  at  the  April  term,  1894,  of  the 
criminal  court  of  Cook  county;  that  the  de- 
fendant Frank  R.  Meadowcroft  gave  bail  on 
Mav  6,  1894,  it  being  one  of  the  days  of  the 
said  April  term,  and  that  the  defendant  Charles 
J.  Meadowcroft  gave  bail  on  May  7,  1894,  it 
being  the  first  day  of  the  May  term,  1894.  It 
also  appears  that  the  June,  Julv,  August,  Sep- 
tember, and  October  terms,  1894,  of  said  court 
were  held  after  the  return  of  the  indictment 
and  the  giving  of  bail,  and  prior  to  the  entry 
of  said  motion  at  said  November  term  to  be 
set  at  liberty.  In  OaUagher  v.  People,  88  III. 
885,  the  question  arose  as  to  the  construction 
to  be  placed  upon  the  latter  part  of  §  18  of 
division  18  of  the  Criminal  Coide,  which  reads 
as  follows:  "If  any  such  prisoner  shall  have 
been  admitted  to  bail  for  a  crime  other  than 
a  capital  offense  the  court  may  continue  the 
trial  of  said  cause  to  a  third  term,  if  it  shall  ap- 
pear by  oath  or  affirmation  that  the  witnesses 
for  the  people  of  the  state  are  absent,  such  wit- 
nesses being  mentioned  by  name,  and  the  court 
shown  wherein  their  testimony  is  material." 
There  the  defendant  had  been  indicted,  and 
had  entered  into  recognizance  at  the  May  term, 
1874,  of  the  court,  and  the  claim  made  was 
that  he  was  entitled  to  be  discharged  at  the 
third  term  after  the  bail  was  given,  and  was 
not  required  to  appear  at  the  September  term, 
1876.  It  was  held  that,  since  he  was  out  on 
bail,  he  was  not  entitled  to  be  discharged  at  the 
third  term  after  bail  was  given,  because  it  was 
not  shown  that  the  various  continuances  were 
had  on  the  application  of  the  people,  or  that 
the  accused  was  present,  ready  for  or  demand- 
ing a  trial.  And  it  was  there  said  that  the  stat- 
ute "only  authorized  the  accused  who  is  un- 
der bail  to  demand  a  trial,  and,  if  not  granted 
at  the  third  term,  to  be  discharged  from  bail 
and  prosecution  under  the  indictment  then 
pending."  In  the  case  at  bar  it  appears  from 
the  affidavit  of  the  defendant  Frank  R.  Mead- 
owcroft, submitted  on  the  motion  to  be  set  at 
liberty,  that  he  appeared  and  gave  bail  on  the 
5th  day  of  May,  1894;  and,  further,  "that  nei- 
ther he  nor  his  counsel,  nor  anyone  in  his 
behalf,  has  appeared  in  court  for  any  purpose 
whatsoever  since  the  said  5th  day  of  May.  a. 
D.  1894."  And  it  appears  from  the  affidavit  of 
the  defendant  Charles  J.  Meadowcroft,  pre- 
sented at  the  hearing  of  said  motion,  that  he 
appeared  and  gave  bail  on  the  7th  day  of  May, 
1894,  and  "that  neither  he  nor  his  counsel,  nor 
anyone  in  his  behalf,  has  appeared  in  court 
for  any  purpose  whatsoever  since  the  7th  day 
of  May,  A.  D.  1894."    If  the  defendants  were 
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out  on  bail,  and  never  appeared  in  court  until 
the  November  term,  then,  as  matter  of  course, 
they  were  not  put  upon  trial  until  that  term. 
Even  if  we  should  assume  that  it  was  legally 
possible  for  the  prosecution  to  try  the  case  in 
their  absence  from  court,  yet  it  is  very  clear 
that  the  prosecution  was  not  bound  so  to  do. 
The  defendants  were  fortunate  in  that  judg- 
ments of  forfeiture  were  not  taken  upon  their 
bail  bonds,  if  so  be  it  that  they  were  not  de- 
clared forfeited.  There  was  no  error  in  de- 
•  nyiog  the  motions  for  discharges. 

A  multitude  of  questions  are  raised  in  this 
cause  by  the  fifty- four  elaborate  assignments 
of  error  upon  the  record  and  in  the  almost  300 
printed  pages  of  brief  and  argument  filed  by 
the  plaintiffs  in  error.  And  an  analysis  of  the 
statute  upon  which  the  indictment  is  based  will 
facilitate  the  consideration  of  these  questions. 
The  substance  of  the  section  expurgating  all 
words  that  are  not  essential  to  the  present  in- 
quiry is  this:  If  anv  banker  or  person  or  per- 
sons doing  a  banking  business  shall  receive 
from  any  person  or  persons  not  indebted  to 
said  banker  any  money,  when  at  the  time 
of  receiving  such  deposit  said  banker  is  insolv- 
ent, whereby  the  deposit  so  made  shall  be 
lost  to  the  depositor,  said  banker  so  receiving 
said  deposit  shall  l>e  deemed  guilty  of  embezzle- 
ment, and  upon  conviction  thereof  shall  be 
fined  in  a  sum  double  the  amount  of  the  sum 
so  embezzled  and  fraudulently  taken,  and 
in  addition  thereto,  etc.  Waiving  the  ques- 
tion of  evil  intent,  what  elements  enter  into 
the  commission  of  the  crime  created  by  this 
section  of  the  statute?  Plainly  these:  The 
defendants  must  be  bai^kers  or  persons  doing 
a  banking  business,  they  must  receive  money 
on  deposit,  they  must  be  insolvent  at  the  time 
of  receiving  such  money  on  deposit,  and  the 
money  so  received  on  deposit  must  be  lost  by 
reason  of  such  insolvency.  The  nature  of  the 
first  three  of  these  elements  is  easy  enough  of 
comprehension.  In  respect  to  the  last  there  is 
more  diflSculty.  The  words  of  the  statute  are, 
'*  Whereby  the  deposit  so  made  shall  be  lost  to 
the  depositor."  When  lost?  At  the  time 
that  the  deposit  is  received  by  the  insolvent 
bankers?  Or  when,  by  the  failure,  suspension, 
or  involuntary  liquidation  of  the  bankers  by 
reason  of  Insolvency,  the  depositor  is  deprived 
of  the  use  and  benefit  of  his  deposit?  Or  is  it 
when,  upon  final  settlement  of  the  insolvent 
estate,  the  exact  amount  that  will  not  be  re- 
paid by  the  dividends  declared  is  definitely  as 
certained?  Or  is  it  after  the  death  of  the 
bankers,  and  the  final  settlements  of  the  testate 
or  intestate  estates  left  by  them,  and  when,  for 
the  first  time,  it  can  be  known  just  how  much, 
if  any,  of  the  deposit  is  so  absolutely  lost  to 
the  depositor  as  that  it  will  never  be  returned 
to  him?  The  statute  provides  that  if  any 
banker  shall  receive  any  money  when,  at  the 
time  of  receiving  such  deposit,  said  banker  is 
insolvent,  "whereby  the  deposit  so  made  shall 
be  lost  to  the  depositors,"  said  banker  ''so  re- 
ceiving said  deposit  shall  be  deemed  guilty 
of  embezzlement,"  and  upon  conviction 
thereof  shall  be  fined  'in  a  sum  double  the 
amount  of  the  sum  so  embezzled  and  fraudu- 
lently taken."  The  expressions  "the  deposit  so 
made"  and  "so  receiving  said  deposit,"  if  liter- 
ally and  rigidly  construSl,  would  seem  to  im- 
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ply  the  whole  amount  of  the  deposit:  and  the 
expression,  "the  amount  of  the  sum  .  .  . 
fraudulently  taken,"  if  alone  considered,  would 
seem  to  point  to  the  time  when  the  deposit  is 
first  received.  Upon  our  first  examination  of 
the  statute  we  were  inclined  to  the  conclusion 
that  the  crime  denounced  therein  was  complete 
at  the  time  of  receiving  the  deposit,  provided 
the  bankers  were  then  insolvent,  and  that  the 
sum  of  money  deposited  and  ''fraudulently 
taken"  would  in  all  cases  be  the  amount  that, 
within  the  contemplation  of  the  statute,  was 
"lost  to  the  depositor."  But,  upon  further 
consideration,  we  are  satisfied  of  the  impro- 
priety of  such  conclusion.  As  we  have  al- 
ready seen,  one  of  the  essential  elements  of  the 
statutory  offense  is  that  the  deposit  ^'shall  be 
lost  to  the  depositor."  The  word  "shall"  is  in 
the  future  tense,  and  is  indicative  of  a  future 
event.  Although  the  bankers  are  insolvent, 
and  receive  a  deposit  while  so  insolvent,  yet 
it  does  not  necessarily  result  that  either  the 
whole  or  any  portion  of  the  sum  deposited  is- 
either  lost  to  the  depositor  or  embezzeled  by 
the  bankers.  It  may  well  be  that  the  sum  so 
deposited  is,  in  view  of  the  existing  insolvency 
of  the  bankers,  "fraudulently  taken"  by  them, 
but  such  fraudulent  taking  does  not,  in  and  of 
itself,  constitute  the  offense.  It  is  only  when 
"the  deposit  so  made  shall  be  lost  to  Ibe  de- 
positor" that  the  bankers  "shall  be  deemed 
guilty  of  embezzlement;"  and  the  fine  is  to  be 
a  sum  that  is  "double  the  amount  of  the  sum 
so  embezzled  and  fraudulently  taken."  If  the 
entire  amount  of  the  deposit  is  paid  back  to  the 
depositor,  or  paid  out  upon  his  checks,  prior 
to  failure,  suspension,  or  involuntary  liquida- 
tion of  the  bankers,  it  is  plain  that  no  money 
of  the  depositor  has  been  either  lost  to  such 
depositor  or  embezzled  by  the  bankers.  And 
it  is  equally  plain  that,  if  a  part  of  it  is 
checked  out  and  paid  before  such  failure,  sus- 
pension, or  involuntary  liquidation,  then  the 
amount  so  paid  is  neither  lost  nor  embezzled. 
When  a  deposit  of  money  is  made,  the  bank- 
ers, in  contemplation  of  law,  have  money  oik 
hand  to  the  full  amount  of  the  sum  deposited, 
ready  to  deliver  when  called  for;  and  their 
contract  with  the  depositor  is  to  refund  that 
same  amount  on  demand.  When  a  deposit  is 
received  by  bankers,  they  at  the  time  being  in- 
solvent, and  it,  or  any  part  of  it,  is  not  paid 
back  on  demand,  as  contemplated  by  the  agree- 
ment between  them  and  the  depositor,  and 
then,  because  of  the  insolvencv  of  such  bank- 
ers, and  their  consequent  inability  torepav*  the 
bankers  fail,  suspend,  or  go  into  involuntary 
liquidation,  then,  within  the  true  intent  and 
meaning  of  this  statute,  which  is  entitled  "An 
Act  for  the  Protection  of  Bank  Depositors," 
such  sum,  or  such  part  of  it  as  has  not  been  so 
paid  back,  is  "lost  to  the  depositor."  and,  in 
contemplation  of  the  law,  "embezzled"  by  the 
bankers.  It  is  true  that  the  language  of  the 
statute  is  "whereby  the  deposit  so  made  shall 
be  lost."  and  those  words  give  some  color  to 
the  claim  that  the  loss  of  the  whole  amount  of 
the  deposit  is  implied  by  the  statute.  We  are, 
however,  unable  to  concur  in  the  suggestion 
of  counsel  that  the  crime  is  not  complete  with- 
out the  loss  of  the  entire  deposit.  The  statute 
must  receive  a  reasonable  construction.  The 
statute  uses  the  words  "shall  receive    .    .    . 
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moaey,"  as  well  as  the  words  '^sucb  deposit"  and 
"the  deposit:"  and  these  latter  expressions  are 
broad  enough  to  include,  and  do  include,  not 
only  the  total  sum  deposited,  but  also  the  con- 
stitiitent  parts  of  such  sum.  The  whole  of  a 
thing  necessarily  includes  all  its  parts.  And 
it  will  not  be  imputed  to  the  legislature  that  it 
entertained  any  such  absurd  intention,  or  that 
if  there  was  a  fraudulent  receipt  by  any  in- 
solvent banker  of  a  deposit  of  $100  and  the  en- 
tire $100  was  lost  to  the  depositor,  it  would  be 
embezzlement,  whereas,  if  $5  of  the  $100  de- 
posited was  paid  out  on  the  depositor's  check, 
and  the  $95  lost,  there  would  be  no  embezzle- 
ment. It  would  seem,  however,  that  this  partic- 
ular matter  is  of  but  little  importance  in  the  case 
at  bar,  for  the  evidence  is  that  plaintiffs  in  er- 
ror failed  and  closed  their  doors  without  hav- 
ing repaid  to  Collins,  the  prosecuting  witness, 
any  part  of  the  $200  deposited  by  him.  The 
crime  created  by  the  statute  is  consummated 
when  the  insolvent  bankers  fraudulently  re- 
ceived the  deposit,  and  by  their  failure,  sus- 
pension, or  involuntary  liquidation  by  reason 
of  insolvency,  the  depositor  Is  deprived  of  the 
benefit  of  his  deposit,  of  such  portion  of  it  as 
has  not  ali^adybeen  paid  back  to  him  or  upon 
his  checks.  The  depositor  is  then — at  that 
time— deprived  of  his  contract  right  to  have 
the  money  refunded  upon  demand,  or  paid  out 
upon  checks  drawn  by  him,  and,  being  de- 
prived of  this  right,  the  deposit,  within  the 
purview  of  the  statute,  is  then  "lost  to  the  de- 
positor." This  meaning  placed  upon  the  word 
I'lost"  is  not  unauthorized,  for  the  rule  is  that, 
io  construing  a  statute,  the  court  is  not  re- 
stricted to  the  primary  meaning  of  a  word  used, 
where,  from  a  consideration  of  the  whole  and 
every  part  of  the  statute,  it  is  plain  that  the 
word  is  used  in  a  different  sense.  Springfield 
▼.  Green,  120  III.  269. 

The  view  we  have  taken  carries  into  effect 
the  legislative  intention,  and  gives  force  and 
vitality  to  a  wholesome  statute.  On  the  other 
hand,  to  construe  the  statute  as  meaning  that 
there  can  be  no  conviction  until  it  can  be  clearly 
and  definitely  ascertained  what  the  exact 
amount  is  that  can  never  be  recovered  and  is 
permanently  and  absolutely  lost,  would  utterly 
defeat  the  object  of  the  statute.  It  would 
seem  that  such  amount  can  never  be  so  ascer- 
tained until  after  the  death  of  the  banker,  and 
the  final  settlement  of  his  estate  by  his  ad- 
ministrator. And,  even  if  it  should  be  held 
that  what  the  statute  contemplates  is  the  as- 
certainment of  the  amount  of  the  deficit  after 
the  distribution  of  the  proceeds  of  the  property 
that  the  banker  owned  at  the  time  of  his  sus- 
pension of  business,  yet  it  can  be  readily  seen 
that  usually — ^in  fact,  almost  al way s~ many 
years  would  pass  before  final  settlement  of  that 
estate  would  be  made,  and  in  the  meantime 
the  statute  of  limitations  would  frequently  bar 
fBy  prosecution  for  the  offense  committed.  And 
it  is  to  be  borne  in  mind  that  it  is  important 
the  exact  amount  of  the  deposit  lost  to  the  de- 
positor shall  be  definitely  ascertained,  for  the 
statQte  expressly  provides  that  the  fine  imposed 
in  case  of  conviction  shall  be  a  sum  double  the 
amount  of  the  sum  so  embezzled  and  fraudu- 
lenUy  taken. 

There  is  authority,  as  well  as  reason,  to  sus- 
tain the  conclusions  we  have  reached  in  regard 
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to  the  meaninfl:  of  this  statute.  In  Q\ieenan  v. 
Palmer,  117  111.  619,  the  words  of  the  statute 
were,  "make  good  all  losses  to  depositors  or 
others."  This  court  there  said  (p.  629):  "What 
is  meant  by  the  term  iosses,'  as  used  in  the 
statute?  It  would  seem,  from  the  argument, 
that  defendants  would  restrict  the  meaning  of 
the  term  Mosses'  to  signify  only  the  difference 
between  the  depositor's  claim,  and  what  he 
might  realize  by  an  action  or  bill  against  the 
insolvent  bank.  ...  It  cannot  be  that  the 
term  Mosses'  was  used,  in  this  connection,  in 
that  restricted  sense  as  to  mean  that  which  can 
never  be  recovered.  Otherwise  there  might 
be  no  such  thing  as  any  Mosses'  to  the  depos- 
itors in  this  case,  for  there  might  exist  a  rem- 
edy against  the  bank  for  one  portion,  and 
against  the  stockholders  for  the  residue,  and 
what  would  there  be  left  for  the  term  to  at- 
tach? Obviously,  the  term  Mosses'  was  used 
in  a  more  general  sense,  and  in  one  usually 
attached  to  it  by  a  common  understanding. 
In  its  most  general  sense,  the  word  Moss'  means 
any  deprivation.  In  some  instances  it  may 
mean  that  which  can  never  be  recovered,  and 
in  others  that  which  is  simply  withheld  or  that 
of  which  a  party  is  dispossessed.  Often  the 
context  assists  to  a  clearer  understanding  of 
the  words  employed  in  a  statute  or  written 
agreement.  By  another  section  this  corpora- 
lion  was  authorized  to  receive  deposits  from 
laborers  and  servants,  and  was  obligated  to  re- 
pay such  deposits  when  required.  The  sus- 
pension of  the  bank,  by  reason  of  insolvency, 
was  an  absolute  refusal  to  repay  the  deposits 
to  the  owners,  and  operated  as  a  deprivation , 
—a  withholding:  of  the  same  from  the  depos- 
itors,— and  that  is  a  loss,  in  the  ordinary  ac- 
ceptation of  the  word.  A  portion  of  the  value 
of  such  deposits,  or  all,  might  ultimately  be 
recovered  from  either  the  bank  or  stock- 
holder, but  the  deposits  are  loss  to  the  owner. 
After  the  suspension  of  the  bank,  nothing  re- 
mained of  his  deposits  but  the  obligation  of 
the  bank  or  the  stockholders  to  pay  the  value. 
That  obligation  might,  or  might  not,  be  of 
value  to  him.  depending  on  tne  fact  of  the 
solvency  or  insolvency  of  both  the  corporation 
and  the  stockholders.  At  all  events,  the  funds 
have  been  wasted  by  the  corporation  becoming 
partially  or  totally  insolvent,  and  that  is  a  loss 
to  the  depositor,  in  the  sense  that  term  is  used 
in  the  statute,  and  his  right  to  proceed  against 
the  stockholder  arises  at  once.  Any  other 
definition  of  this  word  Mosses'  would  be  incon- 
sistent with  the  context,  and  would  afford  no 
adequate  security  to  the  depositors  or  others 
dealing  with  the  bank." 

It  is  claimed  that  the  state  failed  to  make 
out  a  case  at  the  trial  because  it  did  not  show 
that  the  deposit  made  on  June  8,  1898,  by  Col 
lins,  was  a  general  deposit,  as  distinguished 
from  a  special  i>r  specific  deposit.  That  fact  is 
amply  shown  by  the  testimony  of  Collins  and 
his  bank  book,  which  was  introduced  in  evi- 
dence. Besides  this,  a  deposit  of  money  with, 
bankers  at  their  banking  house  is  regarded 
as  general,  unless  it  appears  that  the  de- 
poffltor  makes  it  special,  or  deposits  it  ex- 
pressly in  some  particular  capacity.  Brahm 
V.  Adkins,  77  111.  268.  A  like  failure  to  make 
out  a  case  is  claimed  because  it  is  not  shown 
that  Collins  ever  made  a  demand  for  the  re- 
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turn  of  bis  deposit,  and  that  defendants  re- 
fused to  comply  with  such  demand.  It  ap- 
pears from  the  evidence  that  Collins  deposited 
^200  on  Saturday,  June  8, 1898,  and  that  when 
he  returned  to  the  bank  on  Monday,  June  5, 
he  found  the  door  closed  and  a  card  of  the  re- 
ceiver of  Meadowcroft  Bros,  tacked  thereon, 
tind  the  bank  not  open  or  doing  business;  and 
also  that  the  defendants  were  insolvent,  and 
have  never  resumed  business.  When  a  bank 
or  banker  suspends  payment,  and  closes  doors 
Ajgainst  depositors  and  creditors,  and  discon- 
tinues banking  operations,  it  or  he  waives  the 
necessity  for  a  demand  on  the  part  of  its  or  his 
depositors.  Watson  v.  Phmnix  Bank,  8  Met. 
217,  41  Am.  Dec.  500;  Planters'  Bank  v.  Far- 
mert^  &  M,  Bank,  8  Gill  &  J.  449.  And  in  the 
late  case  of  Datsis  v.  Industrial  Mfg.  Co.  114 
N.  C.  821,  23  L.  R.  A.  322.  it  was  held  by  the 
supreme  court  of  North  Carolina  that  where  a 
bank  closes  its  doors,  and  commits  an  act  of 
insolvency,  the  deposits  become  immediately 
due  without  demand  or  notice.  The  case  of 
Wright  v.  People,  61  111.  882,  is  not  here  in 
point,  for  there  the  failure  to  deliver  on  the 
•demand  of  the  consignor  was  by  the  express 
terms  of  the  statute  there  involved  made  a  con- 
stituent element  in  the  offense  that  was  created. 
At  the  conclusion  of  the  evidence  for  the  state 
the  defendants  called  Collins  to  the  stand,  and, 
After  he  had  testified  that  he  had  never  made 
any  demand  upon  the  defendants,  or  either  of 
them,  for  the  return  of  the  deposit,  counsel  for 
defendants  then  and  there,  on  behalf  of  the 
defendants,  tendered  to  Collins  the  full  amount 
of  the  deposit,  with  interest  thereon.  Collins 
declined  the  lender,  whereupon  the  money  was 
-deposited  with  the  clerk  of  the  court,  subject 
to  his  order.  It  is  claimed  by  counsel  that  if 
it  appears,  even  after  indictment  and  at  any 
stage  of  the  proceedings  thereon,  that  the  de- 
positor has  recovered  or  will  recover  his  deposit 
in  full,  and  will  sustain  no  absolute  and  ulti- 
mate loss,  then  the  prosecution  must  fail,  even 
though  the  banker,  on  the  day  of  receiving  the 
•deposit,  was  hopelessly  insolvent.  This  claim 
is  based  on  the  clause  of  the  statute  which  says 
* 'whereby  the  deposit  so  made  shall  be  lost  to 
the  depositor."  We  have  already  placed  a 
construction  upon  that  clause,  and  it  will 
readily  be  conceded  that,  if  we  are  right  in  the 
construction  we  have  given  it,  then  the  con 
tention  now  under  consideration  cannot  be  sus 
tained.  It  needs  no  citation  of  authorities  to 
•show  that  as  a  matter  of  law  the  restitution  of 
money  that  has  been  either  stolen  or  embez- 
zled, or  a  tender  or  offer  to  return  the  same  or 
its  equivalent  to  the  party  from  whom  it  was 
stolen  or  embezzled,  does  not  bar  a  prosecution 
by  indictment,  and  conviction  for  such  larceny 
or  embezzlement.  The  effect  of  the  tender 
and  payment  into  court  may  be  a  discharge  from 
the  indebtedness  for  the  depoiit  frauoulentlv 
i-eceived,  so  far  as  the  depositor  and  his  civil 
remedies  are  concerned;  but,  the  crime  having 
been  fully  consummated  before  indictment 
found,  it  18  not  within  the  power  of  the  banker 
and  the  depositor,  or  either  of  them,  to  com- 
promise or  take  away  the  right  of  the  state  to 
insist  upon  a  conviction  for  the  crime  commit- 
ted. It  is  not  to  be  presumed  that  in  creating 
the  offense  and  providing  for  its  punishment  it 
was  the  intention  of  the  legislature  to  make  the 
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criminal  courts  of  the  state  collecting  agencies 
for  collecting  debts  due  to  depositors  from  in- 
solvent banks  and  bankers. 

The  view  we  have  taken  of  the  statute  elim- 
inates from  consideration  most,  if  not  all,  of 
the  objections  that  are  urged  by  plaintiffs  in 
error  to  the  rulings  of  the  trial  court  on  ques- 
tions relating  to  the  admissibility  of  testimony 
and  upon  the  instructions.  It  is  manifest  that 
in  these  rulings  the  trial  court  held  the  law 
more  strongly  in  favor  of  the  plaintiffs  in  error 
and  against  the  prosecution  than  was  warrant^ 
by  the  statute.  The  state  assumed  at  the  trial 
a  much  greater  burden  of  proof  than  the  law 
imposed  upon  it.  The  result  was  that  the  ral 
Ings  upon  matters  of  evidence  and  upon  in- 
structions were  more  favorable  to  plaintiffs  in 
error  than  they  were  entitled  to,  and  they  have 
no  just  ground  for  complaint  in  that  regard. 
Even  if  it  be  conceded  that  some  technical 
errors  were  committed  pending  the  struggles  of 
the  state  under  the  unwarranted  burdens  that 
at  the  trial  were  imposed  upon  it,  yet  they 
were  immaterial,  so  far  as  the  real  merits  of 
the  case  were  concerned,  and  plaintiffs  in  error 
were  not  damnified  bv  them. 

The  evidence  abundantly  sustains  the  verdict 
of  the  jury.  The  testimony  is  exceedingly 
voluminous,  owing  to  the  matters  already  sug- 
gested. We  refrain  from  any  discussion  of 
the  facts  of  the  case,  as  no  usef  lU  purpose  would 
be  accomplished  therebv.  It  is  urged  that  there 
are  two  obvious  objections  to  the  verdict  that 
was  returned  by  the  jury  that  tried  the  case, 
either  of  which,  under  the  law,  is  fatal  to  the 
validity  of  the  verdict  and  of  the  judgment  of 
the  court.  The  verdict  was  as  follows:  "We, 
the  jury,  find  the  defendants,  Frank  R.  Mead- 
owcroft and  Charles  J.  Meadowcroft,  guilty  of 
embezzlement  in  manner  and  form  as  charged 
in  the  indictment,  and  we  fix  the  punishment 
of  the  said  Frank  R.  Meadowcroft  and  Charles 
J.  Meadowcroft  at  a  fine  in  the  sum  of  twenty- 
eight  dollars  ($28),  and,  in  addition  thereto,  at 
imprisonment  in  the  penitentiary  for  a  term  of 
one  year."  The  first  of  the  objections  made  is 
that  the  jury  did  not  find  in  their  verdict  the 
sum  of  money  or  value  of  the  deposit  embez- 
zled; that  the  punishment  that  b^  the  mandate 
of  the  statute  must  be  imposed  is  the  fine,  the 
imprisonment  being  optional  with  the  jurv; 
ana  that  this  fine  must  be  fixed  by  the  jury  at 
a  sum  that  is  double  the  amount  of  the  sum 
that  is  embezzled.  The  claim  is  that  it  is 
clearlv  settled  in  this  state  that  whenever  the 
punishment  depends  upon  the  value  of  the 
article  stolen  or  embezzled,  the  jury  must  af- 
firmatively and  expressly  find  that  value,  and 
a  general  verdict  is  bad  and  will  not  support  a 
conviction.  The  cases  of  IBghland  v.  Peofk, 
2  III.  892;  Satoyer  v.  People,  8  111.  58;  HUdreth 
V.  Pftwfo.  82  III.  86;  CoUins  v.  Peo]^,  89  111. 
283;  WiUiams  v.  PeopU,  44  111.  478;  Tobin  v. 
People,  104  III.  565,  and  Thompson  v.  PeopU, 
125  111.  256, — are  relied  on  as  sustaining  this 
doctrine.  The  claim,  as  urged,  is  too  broad. 
The  rules  of  the  common  law  do  not  require 
that  the  jury  should,  in  terms,  find  the  value 
of  the  property  charged  to  have  been  stolen  or 
embezzled.  It  is  only  where,  by  force  of  our 
statutes,  and  in  cases  where  the  character  of 
the  offense  and  the  mode  of  punishment  de- 
pend upon  the  value  of  property  that  the  value 
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of  such  property  is  required  to  be  found  in  the 
verdict.  In  Satoyer  v.  People,  ntpra,  it  is  said 
that,  where  the  value  of  the  property  deter- 
mines the  character  of  the  offense,  and  regulates 
the  mode  of  punishment,  it  is  necessary  for  the 
jury  to  ascertain  the  value,  and  state  it  in  their 
verdict,  that  the  court  may  know  with  certainty 
whether  the  accused  should  be  subjected  to 
punishment  by  confinement  in  the  penitentiary, 
or  by  the  payment  of  a  fine  and  imprisonment 
in  the  county  jail.  Like  language  was  used  in 
Highland  v.  People,  sttpra.  And  the  other 
cases  relied  on  are  expressly  decided  upon  the 
authority  of  the  Highland  Can  and  the  Sav>- 
yer  Ca9e.  Here,  neither  the  character  of  the 
offense  nor  the  mode  of  the  punishment  is  con- 
tinsent  upon  the  value  of  the  deposit  embez- 
zled by  the  banker.  Upon  conviction  the  fine 
is  to  be  imposed  at  all  events,  and  whether  the 
value  of  the  property  embezzled  is  |1  or  $400; 
and  the  optional  punishment  of  imprisonment 
in  the  penitentiary  may  lawfully  be  inflicted 
when  the  value  of  the  property  is  a  single  dol- 
lar, and  omitted  when  its  value  is  hundreds,  or 
even  thousands,  of  dollars.  The  most  that  can 
be  said  is  that  the  amount  of  the  fine  depends 
upon  the  value,  but  that  ffoes  only  to  the 
measure  or  quantity  of  punishment,  and  not  to 
the  character  of  the  offense  or  mode  of  punish- 
ment. We  are  not  Inclined  to  extend  the  doc- 
trine relied  on  beyond  the  requirement  of  the 
rule,  and  to  apply  it  to  cases  not  within  the 
reason  of  the  rule.  Here  the  fine  fixed  by 
the  jury  was  only  $28,  and,  as  we  have  already 
seen,  it  should,  under  the  evidence  and  the 
law,  have  been  $400.  Plaintiffs  in  error  are 
not  injured,  and  cannot  be  heard  to  complain. 
The  other  objection  to  the  verdict  is  that  it 
fixed  a  joint,  instead  of  a  several,  punishment 
for  the  two  defendants.  In  Moody  v.  People, 
tjO  HI.  815,  this  court  said:  "Where  several 
persons  are  jointly  indicted  and  convicted, 
they  should  be  sentenced  severally,  and  the 
imposition  of  a  joint  fine  is  erroneous."  If 
each  defendant  was  guilty  of  the  crime  charged, 
then  each  incurred  the  penalty  or  penalties 
provided  by  the  statute,  and  the  jury  should 
have  fixed  the  punishment  of  each.  The  ver- 
dict in  this  case  is  very  informal,  but  is  it  to 
be  regarded  as  invalid?  It  is  to  be  kept  in 
mind  that  juries  are  usually  composed  of  men 
who  are  not  learned  in  the  forms  of  the  law,  or 
exact  in  their  use  of  language,  and  therefore 
all  reasonable  intendments  should  be  made  in 
order  to  sustain  their  verdicts,  when  the  valid- 
ity of  such  verdicts  is  challenged  on  merely 
technical  grounds.  If  the  verdict  was  simply, 
'*We  fix  the  punishment  of  said  Frank  R. 
Meadowcroft  and  Charles  J.  Meadowcroft  at 
imprisonment  in  the  penitentiary  for  the  term 
of  one  year,"  then,  growing  out  of  the  nature 
of  the  punishment,"  the  verdict,  though  in- 
formal, would  without  doubt  be  regarded  as  a 
sufiSciently  distinct  fixing  of  punishment  at 
imprisoment  for  one  year  as  against  each  de- 
fendant It  would  not  in  such  case,  reasonably 
or  without  leading  to  absurdities,  be  regarded 
as  the  fixing  of  a  single  term  of  one  year  for 
the  two  defendants  iointly,  the  further  punish- 
ment of  each  to  be  discharged  upon  bis  suffer- 
ing imprisonment  for  six  months  of  the  term. 
This  being  so.  and  the  "imprisonment  in  the 
penitentiary  for  the  term  of  one  year"  being 
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fixed  as  a  part  of  the  punishment  of  the  said 
Frank  R.  Meadowcroft  and  Charles  J.  Mead- 
owcroft, and  in  immediate  conjunction  there- 
with, and  connected  with  it  by  the  clause, 
**and  in  addition  thereto,"  the  jury  fixing  the 
other  part  of  the  punishment  at  a  fine  in  the 
sum  of  $28,  we  think  there  can  be  no  reason- 
able doubt  but  that  it  was  the  intention  of  the 
jury  to  fix  the  punishment  of  each  defendant 
at  the  fine  of  $28,  as  well  as  at  imprisonment 
in  the  penitentiary  for  the  term  of  one  year. 
It  is  evident  that  the  criminal  court  so  regarded 
and  understood  and  acted  upon  the  verdict,  for 
it  sentenced  the  defendant  Frank  R.  Meadow- 
croft to  imprisonment  in  the  penitentiary  for  a 
term  of  one  year,  and  rendered  a  several  judg- 
ment against  him  for  a  fine  of  $28,  and  awarded 
execution  therefor,  and  also  sentenced  the  de- 
fendant Charles  J.  Meadowcroft  to  imprison- 
ment in  the  penitentiary  for  a  term  of  one  year, 
and  rendered  a  several  judgment  against  him 
for  a  fine  of  $28,  and  awarded  execution 
therefor. 

We  find  no  error  in  the  record  for  which  the 
judgment  should  be  reversed,  and  it  is  there- 
fore affirmed. 

Phillips,  J.,  dissenting: 

I  do  not  concur  in  the  opinion  of  the  ma- 
jority. There  are  two  objections  to  the  ver- 
dict that  was  returned  bv  the  jury  that  tried 
the  case,  either  of  which,  under  the  law,  is 
fatal  to  the  validity  of  the  verdict  and  of  the 
judgment  of  the  court.  The  verdict  was  as 
follows:  *'We,  the  jury,  find  the  defendants, 
Frank  R.  Meadowcroft  and  Charles  J.  Mead- 
owcroft, guilty  of  embezzlement,  in  manner 
and  form  as  charged  in  the  indictment;  and  we 
fix  the  punishment  of  said  Frank  R.  Meadow- 
croft and  Charles  J.  Meadowcroft  at  a  fine  in 
the  sum  of  twenty-eight  dollars  ($28),  and,  in 
addition  thereto,  at  imprisonment  in  the  peni- 
tentiary for  the  term  of  one  year." 

The  first  of  the  objections  made  is  that  the 
jury  did  not  find  in  their  verdict  the  sum  of 
money  or  value  of  the  deposit  embezzled.  The 
statute  provides,  in  express  terms,  that  upon 
conviction  the  defendant  or  defendants  "shall 
be  fined  in  a  sum  double  the  amount  of  the 
sum  so  embezzled  and  fraudulentljr  taken, 
and,  in  addition  thereto,  mav  be  imprisoned  in 
the  state  penitentiary  not  less  than  one  nor 
more  than  three  years."  The  punishment 
that  by  the  mandate  of  the  statute  must  be  im- 
posed is  the  fine.  The  imprisonment  is  op- 
tional with  the  jury.  This  fine  must  be  fixed 
by  the  jury  at  a  sum  that  is  double  the  amount 
of  the  sum  that  is  embezzled.  In  this  respect 
the  statute  is  like  the  provision  of  the  Criminal 
Code  in  regard  to  larceny,  wherein  the  punish- 
ment depends  upon  the  value  of  the  property 
stolen,  and  like  the  provision  in  regard  to  re- 
ceiving stolen  goods,  wherein,  also,  the  pun- 
ishment depends  upon  the  value  of  the  stolen 
goods  received.  It  is  clearly  settled  in  this 
state,  by  repeated  and  uniform  decisions  of 
this  court,  extending  from  the  year  1887  down 
to  this  time,  that  whenever  the  measure  or 
kind  of  punishment  depends  upon  the  value 
of  the  property  stolen,  embezzled,  or  received, 
the  luiy  must  find  that  value  as  a  part  of  their 
verdict,  and  that  without  such  finding  their 
verdict  is  bad,  and  will  not  support  a  convic- 
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tion.  Highland  v.  People,  2  111.  893;  Sawyer 
V.  People,  8  111.  53;  Hildreth  v.  People,  82  HI. 
86;  Gollins  v.  People,  89  111.  288;  Williams  v. 
People,  44  111.  478;  Tobin  v.  P^(?;>fe,  104  111.  565; 
Thompson  v.  People,  125  111.  256.  The  reasons 
for  the  rule  are  given  in  the  cases  cited,  and 
need  not  be  repeated.  We  cannot  do  other- 
wise than  hold  the  law  of  the  land  to  be  as  it 
has  continuously  been  held  to  be  by  the  court 
of  last  resort  for  a  period  of  sixty  years.  And 
in  accord  with  the  rule  that  obtains  in  this 
state  are  the  decisions  in  other  states.  Ray  v. 
State,  1  G.  Greene,  816,  48  Am.  Dec.  879; 
State  V.  Redman,  17  Iowa,  829;  Miles  v.  State, 
3  Tex.  App.  58;  State  v.  Heath,  41  Tex.  426; 
State  V.  Ladd,  42  N.  H.  111. 

Another  objection  to  the  verdict  is  that  it 
fixed  a  joint,  instead  of  a  several,  punishment 
for  the  two  defendants.  That  this  cannot  be 
done  is  fully  shown  by  the  authorities.  Miller 
y.- People,  47  111.  App.  472;  1  Bishop,  New 
Grim.  L.  §§  954,  955;  1  Bishop,  Crim.  Proc. 
3d  ed.  §  1086;  Allen  v.  State,  84  Tex.  250; 
Hampton  v.  State,  45  Tex.  154;  Flynnv.  State, 
8  Tex.  App.  898;  State  v.  Gay,  10  Mo.  440; 
Straughan  v.  State,  16  Ark.  87;  Cunningham 
V.  State,  26  Tex.  App.  88;  Medis  v.  State,  27 
Tex.  App.  194;  Hays  v.  State,  80  Tex.  App. 
472;  Com.  v.  Harris,  7  Gratt.  600;  Caldwell  v. 
Com,  7  Dana,  229;  Curd  v.  Com,  14  B.  Mon. 
886;  Queen  v.  Littleehild,  L.  R.  6  Q.  B.  298; 
Godfrey* s  Case,  11  Coke,  43;  King  v.  Sterling, 
1  Lev.  125;  Jones  v.  Com.  1  Call  (Va.)  556; 
State  V.  Hunter,  38  Iowa,  861;  McLeod  v. 
State,  35  Ala.  895;  Waltger  v.  State,  8  Wis. 
785;  Com.  v.  Ray,  1  Va.  Cas.  262.  And  in 
Moody  V.  People,  20  111.  815,  this  court  said: 
"Where  several  persons  are  jointly  indicted 
and  convicted,  they  should  be  sentenced  sev- 
erally, and  the  imposition  of  a  joint  fine  is  er- 
roneous." If  each  defendant  was  guilty  of 
the  crime  charged,  then  each   incurred   the 


penalty  or  penalties  provided  by  the  statute,  and 
the  jury  should  have  fixed  the  punishment  of 
each.  If  the  verdict  was  simply,  **We  fix  the 
punishment  of  the  said  Frank  II.  Meadowcroft 
and  Charles  J.  Meadowcroft  at  imprisonment 
in  the  penitentiary  for  the  term  of  one  year," 
then,  growing  out  of  the  nature  of  the  punish- 
ment, the  verdict,  though  informal,  might  be 
regarded  as  a  sufficiently  distinct  fixing  of 
punishment  as  against  each  defendant.  And 
see  Fife  v.  Com,  29  Pa.  429.  But  when  the 
verdict  says,  "We  fix  the  punishment  of  the 
said  Frank  R.  Meadowcroft  and  Charles  J. 
Meadowcroft  at  a  fine  in  the  sum  of  $28,"  it  is 
manifestly  the  awarding  of  a  fine  of  $28  against 
them  jointly,  and  cannot  be  regarded  otherwise 
without  doinff  violence  to  the  language  used 
by  the  jury  in  their  verdict.  The  language 
used  by  them  plainly  indicates  their  intention 
to  impose  a  single  fine  on  the  two  defendants 
jointly.  And  when  the  criminal  court  after- 
wards rendered  a  several  judgment  against 
Frank  R.  Meadowcroft  for  a  fine  of  $28,  and 
awarded  execution  therefor,  and  also  rendered 
a  several  judgment  aeainst  Charles  J.  Mead- 
owcroft for  a  fine  of  $28,  and  awarded  execu 
tion  therefor,  it  rendered  a  judgment  that  was 
not  based  upon,  or  authorized  by,  the  verdict. 
This  Identical  question  was  before  the  supreme 
court  of  Texas  in  Allen  v.  State,  84  Tex.  230, 
and  that  court  held  that  the  judgment  was  not 
warranted  or  supported  by  the  verdict,  the 
judgment  being  several  while  the  verdict  was 
joint,  and  reversed  the  judgment.  In  the  case 
at  bar  the  verdict  was  insufficient  to  support  a 
valid  judgment,  and  the  trial  court  erred  in 
presuming  the  intent  of  the  jury  to  be  other- 
wise than  was  expressed  in  the  verdict  thev 
returned  into  court,  and  in  entering  a  several 
judgment  upon  a  joint  verdict. 

Rehearing  denied  October  21,  1896. 


OREGON  SUPREME  COURT. 


NORTHERN  COUNTIES  INVESTMENT 
TRUST,  Limited,  Retpt, 

V. 

George  C.  SEARS,  Sheriff,  Aj^t, 
( Or ) 

1  •   A  statute  intended  to  apply  to  all  the 
counties  of   a  state*  whioh  provides  for 


specified  salaries  of  clerks  and  sheriffs  in  all 
counties  but  one,  and  states  that  these  are  in 
lieu  of  fees  previously  charReable«  is  not  ren- 
dered epeclai  or  local  by  falling  to  provide  any 
salary  for  those  oflBcers  in  a  certain  county 
whioh  was  created  after  the  introduction  of  the 
bill,  but  tbe  officers  in  that  county  are  subject 
to  the  law  although  their  salary  is  not  fixed 
by  it. 


NOTB.— Tf/iat  are  acts  for  raising  revenue  which 
must  oriatnate  in  the  lower  branch  of  the  leoiskt- 
ture. 

Article  1.  6  7,  TI.  of.thelUnited  States  Constitution 
provides  that ''  all  bills  for  raisiner  revenue  shall 
originate  in  the  House  of  Representatives;  but 
tbe  Senate  may  propose  or  concur  with  amend- 
ments, as  on  other  bills.*'  The  state  Constitutions 
have  each  a  similar  provision.  Compare  '*  Cbar- 
ters  and  Constitutions  of  tbe  United  States,**  by 
Ben.  Perley  Poore. 

Qucere.  What  bills  did  the  people  bave<  in  con- 
templation when  they  placed  this  restriction  upon 
tbe  leerislative  branch  of  tbe  government? 

It  has  been  t)etore  now  sought  to  determine  what 
85  L.  R.  A. 


are  ''bills  for  raisingr  revenue**  by  determlnioff 
what  are  *'  revenue  laws,**  but  inasmuch  as ''  bills 
for  raising  revenue  **  do  not,  until  enacted  into 
laws,  become  "  revenue  laws,"  such  a  deduction 
is  erroneous,  not  to  say  absurd.  ;The  substan- 
tive clause  "  bills  for  raising  revenue  '*  is  never 
interchangeable  with  the  term  "revenue  laws.*" 
Furthermore,  the  appellative  "  revenue  laws  **  des- 
ignates a  large  class— a  class  which  includes  acts  for 
raising  revenue  as  an  integral  part  merely.  Acts 
relating  to  revenue,  or  acts  disposing  of  tbe  rev- 
enue, are  quite  different  from  ''acts  raising  rev- 
enue.** Tbis  definition  comprehends  acts  for  raisioff 
revenue  only,  and  not  appropriation  bills,  althougb 
tbe  latter  may  be  accompanied  by  or  have  sub- 
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2.  The  coiisiitational  provision  air A^>^ 
revisiii^  or  amendin§r  a  statute  by 
mere  referenee  to  its  title  does  not  ap- 
ply to  statutes  oriiflnal  in  form  and  complete 
within  themselyes,  such  as  the  act  of  February  22, 
1883.  providing  salaries  for  certain  officers  in  lieu 
of  fees,  merely  because  they  may  operate  to 
amend  or  modify  existingr  laws  by  implication. 

3.  A  statute  prescribing  the  compen- 
sation and  duties  of  county  clerks,  re- 
corders of  conveyances*  clerks  of 
courts*  and  sherilfs  does  not  embrace  more 
than  one  nubject.  although  it  includes  pro- 
visions for  the  appointment  of  deputies  and  for 
exactinfir  certain  sums  from  parties  to  suits, 
which  shall  be  turned  into  the  treasury. 

4.  A  constitutional  provision  that  acts 
for  raising  revenue  must  have  their 
origin  in  the  lower  branch  of  the  legislature 
does  not  apply  to  a  law  providing  for  the  ex- 
action of  certain  fees  from  parties  to  legal  pro- 
ceedings, although  these  are  turned  into  the 
treasury  and  the  efflcera  paid  by  salary. 


6.  The  constitutional  provision  that 
Justice  shall  be  administered  openly 
and  without  purchase  is  not  violated  by  a 
statute  requiring  payment  of  certain  moderate 
fees  by  parties  to  legal  proceedings,  although 
these  are  turned  into  the  treasury  and  the  offi- 
cers paid  by  salary. 

(October  7, 1805.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Multnomah  Coun- 
ty in  favor  of  plaintiff  in  a  mandamus  pro- 
ceeding to  compel  defendant  to  serve  a  sum- 
mons in  an  action  which  had  been  instituted 
by  plaintiff  in  that  county.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Starr,  Thomas,  &  Chamber- 
lain, and  J.  C.  Moreland,  for  appellant: 

This  is  a  local  law. 

Manning  v.  KUppel,  9  Or.  367;  State,  Ben- 
ton County  Comrs.,  v.  Baiee,  140  Ind.  506. 


tended  to  them  provisions  for  increasing  the  rev- 
enue. 

What  is  a ''  bill  for  raising  revenue  "  contem- 
plated by  the  clauses  of  the  Constitution  above 
referred  to  is  not  difficult  of  determination,  al- 
though there  has  been  very  little  judicuil  atten- 
tion  given  to  the  interpretation  of  so  important  a 
measure.  There  has  been  little  call  for  judicial 
determination  because  of  the  fact  that  the  reve- 
nues of  the  county  are  derived  from  a  system  of 
permanent  tcucation.  the  continued  operation  of 
which  is  usually  sufficient  to  pay  the  expenses  of 
the  government;  and  it  is  not  thereby  necessary 
often  to  originate  new  laws  for  raising  revenue. 

That  the  provision  has  been  considered  an  im- 
portant measure  may  be  seen  by  glancing  at  its 
history  and  development.  Its  ancestor  is  found  in 
the  English  Constitution.  Lord  Holt  says:  *'Note 
It  is  said  in  divers  records  ...  all  grants  of 
sabeldies  or  aides  by  Parliament  doe  begin  in  the 
House  of  Commons  and  first  granted  by  them;  also 
because  in  effect  the  whole  profit  which  the  King 
reapeth  doth  come  from  the  Commons.'*  4  Coke, 
Inst.  29, 

There  is  now  no  principle  of  the  English  govern- 
ment more  fully  established  than  that  expressed  in 
these  plain  words,  **The  Commons  hold  the  purse," 
but  this  power  of  the  House  of  Commons  has  been 
contended  for  during  centuries  of  conflict,  and  the 
daring  of  one  English  King  to  dispute  with  the 
Commons  the  sole  power  to  raise  a  revenue  re- 
sulted in  bis  precipitous  demise. 

[For  collection  of  instances  in  which  the  Houses 
of  Commons  and  Lords  have  contended  for  the 
power  to  originate  '"money  bills,"  see  appendix 
to  3  Hatseirs  Parliamentary  Precedents,  p. 
UO.] 

[For  the  expedient  of  Charles  T.  to  raise  revenue, 
and  how  it  was  met,  see  Taswell-Langland,  Bug. 
Const.  Hist.  566.] 

It  was  long  ago  said  to  be  ''the  constitutional 
balance  of  the  people  against  the  Crown,"  and  the 
only  forcible  restraint.  De  Lolme,  Bng.  Const. 
PP.  346,  347, 354. 

For  many  decades  the  House  of  Lords  could  not 
»  much  as  alter  the  "money  bills"  as  prepared  by 
the  House  of  Commons.  They  could  only  accept 
or  reject  them,  but  this  they  did  with  resentment, 
thereby  showing  that  they  could  not  submit  grace- 
fully to  the  supremacy  of  the  Commoners,  id., 
^  58,  note. 

By  resolution  of  July  Sand  6,  1800,  the  Commons 
deny  to  the  Lords  the  right  even  to  reject  the 
money  bills. 
35  L.  R.  A. 


'This  absolute  control  over  the  public  expendi- 
ture has,  more  than  any  other  cause,  vested  in  the 
Commons  the  supreme  power  of  the  state."  1  May, 
Eng.  Const.  Hist.  p.  440. 

The  House  of  Commons  has  by  means  of  its  abso- 
lute control  of  the  finances  of  the  government  re- 
duced the  House  of  Lords  to  a  position  of  second- 
ary importance;  and  by  this  power,  together  with 
the  aid  of  its  nominees,  the  ministry  has  absorbed 
the  greater  power  of  the  Crown. 

In  early  efforts  to  ascertain  what  was  intended 
in  the  American  Constitution  by  the  clauses  re- 
stricting the  origination  of  "bills  for  raising 
revenue"  to  the  lower  branch  of  the  legislature, 
it  was  thought  that  bills  for  establishing  the  post- 
office  and  the  mint  and  regulating  the  value  of 
foreign  coin  belonged  to  this  class  and  should  have 
originated  in  the  House  instead  of  in  the  Senate, 
where  they  did  originate.  1  Tucker^s  Bl.  Com. 
(Va.  1808)  381,  note. 

The  term  "bills  for  raising  revenue"  has  not, 
however,  been  given  so  wide  an  Interpretation  as 
that.  An  act  which  makes  appropriations  for  sun- 
dry civil  expenses  and  for  other  purposes  in  which 
the  rate  of  postage  on  a  certain  class  of  mail  mat- 
ter is  increased  is  not,  because  of  increasing  the 
postal  rate,  an  act  to  increase  revenue.  United 
States  V.  James,  18  Blatchf .  207. 

No  thought  is  now  indulged  of  including  a  bill 
to  sell  public  lands,  or  to  sell  public  stock,  in  the 
classification  of  "bills  to  raise  revenue,"  much  less 
is  a  blQ  to  regulate  the  value  of  foreign  or  domes- 
tic coin,  or  to  authorize  the  discharge  of  insolvent 
debtors  upon  assignment  of  their  estates  to  the 
United  States  a  "bill  to  raise  revenue."  The  mean- 
ing of  the  term  has  been  restricted  to  bills  which 
levy  taxes  in  the  strict  sense  of  the  word— bills 
which  on  their  face  are  plainly  designed  to  raise  a 
revenue,  and  has  not  t)een  permitted  to  be  ex- 
tended to  bills  for  other  purposes  which  may 
"Indirectly"  create  a  revenue.  A  bill  providing 
for  the  recovery  of  a  penalty  which,  when  re. 
covered,  will  go  into  the  treasury  is  not  a  bill  for 
raising  revenue.  It  is  only  an  act  from  which  a 
revenue  may  incidentally. arise.  The  Nashville,  4 
B188.188. 

Much  less  are  acts  licensing  the  sale  of  intoxi- 
cating liquors,  or  the  doing  of  other  things,  acts 
for  raising  revenue.  They  are  not  taxation,  but 
an  exercise  of  police  power  for  the  purpose  of 
regulating  a  business  that  is  detrimental  to  the 
public  morals.  State  v.  Wright,  14  Or.  866;  Braun 
V.  Chicago,  UO  HI.  186;  East  St.  Louis  v.  Wehrung, 
46  III.  802;  State,  Troll,  v.  Hudson,  76  Mo.  802; 
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Obboon  Stjfbbme  Coubt. 


Oct., 


This  18  a  bill  for  raising  reyenue.  It  origi- 
nated in  tlie  house,  and  is  therefore  void  un- 
der §  18  of  article  4  of  the  Constitution. 

Manning  v.  Klippet,  supra;  'Peyton  v.  Bliss, 
Woolw.  173. 

The  act  of  1898  is  in  violation  of  g  22  of 
article  4  of  the  Constitution  of  the  state,  which 
provides  that  '*no  act  shall  ever  be  revised  or 
amended  by  mere  reference  to  its  title,  but  the 
act  revised  or  section  amended  shall  be  set 
forth  and  published  at  full  length." 

Warren  v.  Crosby,  24  Or.  558:  Mayer  v. 
Cahalin,  5  Sawy.  355. 

The  act  does  not  apply  to  Lincoln  county. 
In  that  county  the  fees  are  collected  under  the 
act  of  1882.  No  deposit  is  required  to  be  made 
when  the  plaintiff  files  his  complaint.  It  does 
not  apply  to  all  of  the  counties  of  the  state, 
and  it  is  therefore  local. 

Coutieri  v.  Neio  Brunstoiek,  44  N.  J.  L.  58; 
People,  Hassell,  v.  Hoffman,  24  Hun,  142;  Gas- 


kin  V.  Anderson;  55  Barb.  2S9;  Ocukin  v.  Meek,^ 
42  N.  Y.  186;  Cricket  v.  -State,  18  Ohio  St.  9. 

Messrs,  Snovr  A  MeCamant  and  Mflton 
W.  Smith*  for  respondent: 

An  intent  to  violate  the  Constitution  is  not  to 
be  presumed  in  any  case;  so,  too,  is  every 
doubt  to  be  solved,  and  every  intendment  to 
be  given  in  favor  of  the  constitutionality  of 
the  statute. 

Deane  v.  Willamette  Bridge  Co.  22  Or.  177; 
Endlich,  Interpretation  of  Statutes,  p§  78,  79. 

The  le^slature  has  the  right  to  impose  fees 
for  permission  to  enter  suit,  and  in  this  manner 
to  collect  from  litigants  a  portion  of  the  ex- 
pense of  maintaining  courts  of  justice. 

Cooley,  Taxn.  p.  81;  Harrison  Y.WtUis,  7 
Heisk.  35,  19  Am.  Rep.  604;  State  v.  Hoirran, 
8  Heisk.  824. 

Many  laws  which  are  an  exercise  of  the  taxing 
power  of  the  legislature  are  certainly  not  laws 
for  the  raising  of  revenue. 


United  States  v.  Bromley,  68  U.  S.  12  How.  88,  13 
L.ed.905. 

For  a  like  reason  a  bill  which  provides  for  the 
oolleotioD  of  fees  by  an  oifioer,  and  for  the  pay- 
ment into  the  treasury  of  any  surplus  therefrom 
remaining  in  his  custody  after  he  retains  his  sal- 
ary, is  not  a  bill  for  raisinfr  revenue.  United  States 
V.  Hill,  123  U.  S.  684,  31  L.  ed.  276. 

Nor,  as  indicated  in  the  initial  case,  is  a  law  which 
requires  a  fee  to  be  paid  to  an  olBoer,  which  fee  is 
finally  covered  into  the  treasury,  an  act  forrafsiogr 
revenue;  when,  in  consideration  of  the  fee,  the 
person  who  pays  it  receives  some  equivalent  in  re- 
turn other  than  the  beoeflt  of  crood  grovemment 
which  is  enjoyed  by  the  whole  community,  and 
which  fee  the  person  is  at  liberty  to  pay  and  re- 
ceive the  benefits  therefor,  or  not  to  pay  and  not 
receive  the  benefits.   Nobthsbn  Counties  In- 

VE8TMSKT  TRUST  V.  SSARS. 

To  be  a  "bill  for  raisinsr  revenue.*^  within  the 
meaning  of  the  term,  it  must  be  a  pro%'lsion  which 
draws  money  from  a  person  without  giving  any 
direct  equivalent  in  return  for  it.  United  States 
V.  James,  13  Blatchf.  207. 

It  must  be  a  tax  in  the  sense  that  a  tax  is  a  com- 
pulsory burden  placed  upon  the  person  for  the 
purpose  of  raising  a  fund  to  meet  the  general  ex- 
penses of  the  government.  A  court  bas'said:  ''The 
precise  meaning  of  this  clause  is,  to  levy  a  tax,  as 
a  means  of  collecting  revenue."  Perry  County  v. 
Selma,  M.  &  M.  R.  Co.  58  Ala.  646. 

Further: ''  We  do  not  consider  an  act  incorporate 
Ing  a  town,  an  act  for  raising  revenue,  although 
the  act  may,  among  the  many  powers  it  confers  on 
the  town,  ooDfer  the  power  to  tax.  .  .  .  Tnsuch 
a  case,  taxing  is  not  the  end.  it  is  a  mere  incident." 
Harper  v.  Elberton  Comrs.  23  Ga.  566. 

'*A  bill  for  raising  a  revenue  is  one  whose  main 
purpose  is  to  raise  money  by  taxation.  A  mere  ap- 
propriation of  public  money,  though  it  may  lead 
to  the  necessity  of  taxation,  is  Insufiicient  to  char- 
acterize a  measure  as  one  for  revcuue,  such  as 
must  originate  in  the  House,  and  not  In  the  Sen- 
ate." Curryer  v.  Merrill,  25  Minn.  1,  SSfAm.  Rep. 
450. 

''Any  law  which  provides  for  the  assessment  and 
collection  of  a  tax  to  defray  the  expenses  of  the 
government  is  a  revenue  law."  Peyton  v.  Bliss, 
Woolw.  170, 173. 

And  "no  laws,  whose  collateral  and  indirect 
operation  might  possibly  conduce  to  the  public  or 
fiscal  wealth,"  is  a  revenue  law.  United  States  v. 
Mayo,  1  Gall.  8»7. 

It  Is  iterated  in  Fletcher  v.  Oliver,  25  Ark.  280, 
that  a  law  enabling  a  city  to  tax  property  within 
its  limits  for  municipal  purposes,  or  for  a  specific 
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purpose,  is  not  a  bill  which  cannot  originate  in  the 
Senate  and  it  is  decided  that  a  bill  providing  for 
the  raising  of  a  tax  for  the  building  of  a  highway 
is  not  a  bill  ^or  increasing  the  revenue. 

The  senate  of  Massachusetts  asked  the  opinion  of 
the  Justices  of  the  supreme  court  of  that  state 
upon  this  precise  question.  The  Justices  review 
and  cite  the  historical  documents  relating  to  the 
enactment  of  this  clause.  They  show  that  "bills 
for  raising  revenue"  which  the  senate  may  not 
originate  are  the  '*money  bills"  which  the  English 
House  of  Lords  has  no  control  over,  and  they 
say:  *' We  are  of  opinion  that  the  exclusive  consti- 
tutional privilege  of  the  house  of  representatives 
to  originate  money  bills  is  limited  to  the  bills  that 
transfer  money  or  property  from  the  people  to  the 
state,  and  does  not  include  bills  that  appropriate 
money  from  the  treasury  of  the  commonwealth  to 
particular  uses  of  the  government,  or  bestow  it 
upon  individuals  or  corporations."  Opinion  of 
The  Justices,  1S8  Mass.  667. 

In  Dundee  Mortg.  Trust  Invest.  Co.  v.  Parrish. 
24  Fed.  Rep.  SOD,  the  court  makes  a  subtle  distinc- 
tion between  bills  which  raise  a  revenue  by  levying 
a  tax  on  all  or  some  persons,  property,  or  business 
of  a  subdivision  of  a  sovereignty  (a  county)  for  a 
public  purpose  and  bills  merely  providing  for  the 
assessment  or  listing  and  valuation  preliminary 
thereta  It  distinguishes  between  bills  raising  a 
revenue  and  bills  which  merely  relate  to  the  man- 
ner in  which  a  revenue  provided  for  shall  be  raised. 
It  says  that  the  latter  are  merely  measures  to  se- 
cure what  may  be  deemed  a  Just  or  ernedient  basis 
for  the  levying  of  a  tax  or  raising  a  revenue 
thereon.  For  example,  what  is  commonly  called 
the  "mortgage  tax  law"  in  Oregon  is  not  a  bill  for 
raising  a  revenue  because  the  mortgasres  are  only  a 
means  for  ascertaining  the  value  of  the  property 
on  which  the  tax  is  spread.  See  also  Mumford  v. 
Sewall,  11  Or.  67,  50  Am.  Rep.  462. 

An  act  for  raising  revenue  is  one  which  is  made 
for  the  avowed  purpose  of  creating  revenue  or 
public  funds  for  the  uses  of  the  government. 
United  States  v.  Norton,  01  U.  S.  506,  569,  23  L.  ed. 
454,455. 

An  *'act  for  raising  revenue"  as  contemplated  by 
theSconstitutional  clauses  aforesaid  may  therefore 
be  defined  thus:  "An  act  for  raising  revenue 
(which  must  originate  in  the  lower  branch  of  the 
legislature)  is  one  which  has  the  avowed  purpose 
of  Increasing  the  funds  for  meeting  the  general 
governmental  needs  by  a  compulsory  imposltioa 
and  without  giving  any  direct  and  immediate 
equivalent  In  return  for  the  payment  thereof. 
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United  States  v.  James,  18  Blatchf.  207. 

A  law  may  very  well  be  a  revenue  law,  and 
yet  Dot  a  law  for  the  raising  of  revenue. 

United  States  v.  Norton/91  TJ.  8.  569,  28  L. 
ed.  455;  United  States  v.  EiU,  128  U.  S.  684, 
81  L.  ed.  276;  United  States  v.Broadhead,  127 
U.  S.  212.  32  L.  ed.  147;  Parsons  v.  Hunter,  2 
Sumn.  419;  The  Nashville,  4  Biss.  188;  Dundee 
Mortg,  Trust  Invest,  Co.  v.  Parrish,  24  Fed. 
Rep.  200;  Mumford  v.  Sewall,  11  Or.  67,  50 
Am.  Rep.  462. 

The  title  of  an  act  furnishes  little  aid  in  the 
construction  of  its  provisions. 

Hadden  v.  Barney  {** Hodden  v.  Tlie  GoUec- 
tor'*),  72  U.  S.  6  Wall.  110,  18  L.  ed.  519; 
United  States  v.  Fisher,  6  U.  8.  2  Cranch,  386, 
2  L.  ed.  818;  Se  Boston  Min.  db  Mill.  Co,  51 
Cal.  624;  Com.,  Alliance  Petroleum  dh  C.  Co.,  v. 
Slifer,  58  Pa.  71;  Endlich,  Interpretation  of 
Statutes.  §  59. 

The  acts  are  not  in  contravention  of  section 
22  of  article  4  of  the  Constitution,  because 
they  are  not  original  statutes,  but  amendatory, 
and  the  sections  of  the  oriMnal  act  are  not  set 
out  at  full  length  as  amended. 

Warren  v.  Crosby,  24  Or.  558;  The  Borrow- 
dale,  89  Fed.  Rep.  880;  State  v.  Phenline,  16 
Or.  107:  McGalla  v.  Bane,  45  Fed.  Rep.  888. 

This  legislation  is  not  obnoxious  to  the  pro- 
vision of  the  Constitution  (art.  1,  §  10)  that 
justice  should  be  admit^istered  without  pur- 
chase. 

Bailey  v.  Frush,  5  Or.  186;  Eastman  v. 
Clackamas  County,  82  Fed.  Rep.  82;  Pierce  v. 
Hallett,  18  R.  I.  868;  Harrison  v.  WiUis,  7 
Heisk.  85,  19  Am.  Rep.  604. 

It  is  never  proper  for  the  courts  to  declare  a 
law  unconstitutional  on  the  ground  that  it 
embraces  more  than  one  subject,  and  matters 
properly  connected  therewith. 

Washington  v.  Page,  4  Cal.  888;  Pierpont  v. 
Crouch,  10  Cal.  815;  Be  Boston  Min.  cfe  Mill. 
Co.  supra;  Pirn  v.  Nicholson,  6  Ohio  8t.  176; 
Lehman  v.  McBride,  15  Ohio  St.  604;  StaU, 
Atty.  Oen.,  v.  Covington,  29  Ohio  St.  102;  Oshe 
V.  State,  87  Ohio  St.  500. 

WolTerton*  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  mandamus  proceeding  against  the 
sheriff  of  Multnomah  county,  to  compel  him, 
as  such  officer,  to  serve  a  summons  upon  the 
defendants  in  a  cause  pending  in  the  circuit 
court  of  the  state  of  Oregon  for  Multnomah 
county,  wherein  the  Northern  Counties  Invest- 
ment Trust,  Limited,  is  plaintiff,  and  Qeorge 
H.  Dedman  et  al.  are  defendants.  The  mile- 
age fee  for  the  service  was  paid  to  the  defend- 
ant, but  he  refused  to  comply  with  the  request 
of  said  plaintiff  to  serve  such  summons  unless 
other  fees  were  also  paid  to  him  in  accordance 
with,  and  as  allowed  by,  the  act  of  October  26, 
1882.  After  a  full  hearing  the  court  below 
directed  a  peremptory  mandamus  to  issue, 
commanding  the  defendant  to  forthwith  serve 
the  summons  and  papers  in  question,  without 
further  compensation.  From  this  judgment 
the  defendant  appeals. 

The  determination  of  the  question  brought 
up  by  this  appeal  involves  the  construction  and 
constitutionality  of  an  act  entitled  "An  act  to 
change  in  part  the  compensation  and  mode  of 
payment  thereof  to  the  county  clerks,  recorders 
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of  conveyances,  clerks  of  the  circuit  courts  and 
county  courts  in  the  state,  and  of  the  sheriffs 
of  the  several  counties;  to  repeal  certain  pro- 
visions of  statute  providing  for  the  payment  of 
certain  fees  to  said  officers  and  of  trial  fees  in 
certain  cases;  to  provide  for  the  payment  by 
parties  to  appeals,  actions,  suits,  and  proceed- 
ings of  certain  sums  to  assist  the  state  and  tho 
several  counties  in  defraying  expenses  conse- 
quent upon  the  administration  of  justice;  to 
provide  for  the  appointment  of  deputies  for  the 
various  offices  above  enumerated  in  certain 
cases  and  for  their  compensation,  and  for  the 
payment  to  the  state  and  several  counties  of 
sums  of  money  and  fees  paid  to  said  officers 
by  parties  litigant,"— filed  in  the  office  of  the 
secretary  of  state  February  22, 1898,  and  an  act 
amendatory  thereof,  approved  February  25, 
1 895.  For  the  purposes  of  this  inquiry  the  two 
acts  are  essentiaDy  the  same,  and  what  is  predi- 
cated of  the  one  might  generally  be  predicated 
of  the  other.  They  will  therefore  be  treated 
as  one  act,  except  in  so  far  as  it  is  necessary  to 
note  distinctions  touching  their  relative  provi- 
sions, or  the  surrounding  circumstances  attend- 
ing their  adoption. 

It  is  contended  that  the  act  of  February  22, 
1898,  is  unconstitutional  because — EMrst,  it  i& 
in  conflict  with  subdivision  10,  §  23,  art.  4,  of 
the  Constitution,  which  provides  that  the  legis- 
lative assembly  shall  not  pass  local  or  special 
laws  for  the  assessment  and  collection  of  taxes 
for  state,  county,  township,  or  road  purposes; 
second,  it  is  a  local  law,  * 'regulating  the  prac- 
tice in  courts  of  justice,"  contrary  to  subdivi- 
sion 8,  §  28,  art.  4;  third,  it  is  in  violation  of 
§  22,  art.  4,  which  provides  that  "no  act  shall 
ever  be  revised  or  amended  by  mere  reference 
to  its  title,  but  the  act  revised  or  section 
amended  shall  be  set  forth  and  published  at 
full  length;"  fourth,  the  act  treats  of  several 
distinct  and  unconnected  subjects,  contrary  to 
§  20,  art.  4,  which  provides  that  "every  act 
shall  embrace  but  one  subject,  and  matters- 
properly  connected  therewith,  which  subject 
shall  be  expressed  in  the  title;"  fifth,  it  is  an 
act  for  raising  revenue,  and  originated  in  the 
senate,  in  contravention  of  §  18,  art.  4,  requir- 
ing that  bills  for  raising  revenue  shall  originate 
in  the  house  of  representatives;  and  sixth,  it 
contravenes  §  10,  art.  1,  which  requires  that 
"justice  shall  be  administered  openly  and  with- 
out purchase." 

1 .  The  act  provides  for  a  fixed  salary  for  the 
clerks,  sheriff,  and  recorder,  in  each  of  the 
counties  of  the  slate,  with  the  exception  of  Lin. 
coin,  and  it  is  claimed  this  omission  is  fatal  to 
the  act,  under  Manning  v.  Klippel,  9  Or.  867. 
A  proper  construction  of  the  act  will  determine 
whether  or  not  it  comes  within  the  doctrine  of 
that  case.  As  to  whether  or  not  the  fees  which 
the  several  officers  are  required  to  collect  and 
turn  over  to  the  county  treasurer  are  taxes, 
within  the  meaning  of  subdivision  10.  §  28, 
art.  4,  of  the  Constitution,  it  is  unnecessary  for 
the  court  to  decide  at  the  present  time.  But 
if  it  be  conceded  that  they  are  taxes,  within 
the  meaning  of  that  clause,  it  does  not  follow 
that  the  act  is  local,  and  therefore  void.  Sec- 
tion 1  thereof  provides  that  "each  of  the  county 
clerks  of  the  several  counties  in  this  state  in 
which  there  exists  such  office  shall  receive  a 
salary  as  follows."    Then  follows  a  list  con- 
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tainiog  the  names  of  all  the  couoties,  except 
LiDColn,  with  the  amount  of  the  salary  set  op- 
posite each  county  in  said  list.  Section  2  re- 
lates to  clerks  of  the  circuit  and  county  courts 
chosen  in  counties  where  such  offices  exist  Fep- 
arate  from  the  office  of  county  clerk.  Section 
8  relates  to  recorders  of  conveyances.  Section 
4  provides  that  "the  sheriffs  of  the  several 
counties  in  this  state  shall  receive  an  annual 
salary  as  follows."  Then  follows  a  list  of  the 
counties,  with  the  amount  of  salary  set  oppo- 
site, Lincoln  county  being  omitted.  Section  5 
provides  that  "the  salaries  herein  provided 
for  in  favor  of  said  county  clerks,  recorders  of 
conveyances,  clerks  of  the  circuit  and  county 
courts,  and  sheriffs  shall  be  audited  and  paid 
by  the  seyeral  counties  to  the  respective  parties 
entitled  thereto,  in  monthly  payments,  and  in 
the  same  manner  that  other  county  charges  are 
paid;  and  no  one  of  such  officials  shall  be  en- 
titled to  receive  any  fees  or  other  compensation 
for  his  servicies  than  as  above  provided,  and 
except  as  hereinafter  provided,  except  for  fur- 
nishing to  private  parties  copies  of  the  records 
and  files  in  his  office  for  their  benefit  and  con- 
venience, in  which  case  he  shall  be  entitled  to 
charge  such  private  parties  therefor  at  the  rate 
of  10  cents  a  folio,  but  shall  not  be  entitled  to 
anything  for  authenticating  such  copies,  be- 
yond including  the  number  of  words  contained 
in  the  certificate  of  authentication  in  his  com- 
putation of  the  number  of  folios."  Section  6 
provides,  in  effect,  that  "the  sheriffs  of  the 
several  counties  in  the  state  shall  be  entitled 
to  receive  the  same  compensation  now  allowed 
by  law  for  the  board  and  keeping  of  prisoners 
confined  in  the  county  jail  of  his  county." 
They  shall  be  entitled  to  any  reward  offered 
for  the  apprehension  of  persons  charged  with 
crime,  and  to  receive  from  the  state  the  fees 
now  allowed  b^  law  for  transporting  convicts 
to  the  penitentiary,  and  insane  and  idiotic  per- 
sons to  the  asylum.  They  shall  also  be  enti- 
tled to  claim  from  the  plaintiff  or  moving 
party  in  any  action  or  proceeding  such  reason- 
able sums  of  money  as  they  may  have  been 
compelled  to  pay  or  incur  on  account  of  the 
care  of  property  in  their  custody  under  attach- 
ment, execution,  etc.;  and,  where  they  are  re- 
quired to  travel  into  another  county  or  state 
to  make  an  arrest  or  receive  a  prisoner,  they 
shall  receive  their  actual  or  necessary  expenses 
incurred.  By  the  amendment  of  February  25, 
1895.  three  provisions  are  added,  all  applicable 
to  counties  of  more  than  50,00U  inhabitants, 
but  none  other.  The  first  provides  for  letting 
the  board  of  prisoners  to  the  lowest  bidder;  the 
second  requires  the  payment  of  fees  received 
from  the  state  for  conveying  convicts  to  the 
penitentiary,  and  insane  to  the  asylum,  to  be 
paid  into  the  county  treasury,  and  the  payment 
by  the  county  of  the  actual  expenses  incurred; 
and  the  third  is  as  follows:  "Provided  further, 
also,  that  in  counties  containing  more  than 
50,000  inhabitants  the  sheriff  shall  be  entitled 
to  receive  all  mileage  for  serving  process  or 
papers  in  civil  cases,  but  shall  not  receive  any 
mileage  in  criminal  cases  whatever,  or  on  exe- 
cutions in  civil  or  criminal  cases."  Section  7 
provides  that  the  coroners  of  the  several  coun- 
ties shall  also  be  entitled  to  the  same  fees  now  al- 
lowed for  the  performance  of  service  in  an  ac- 
tion, suit,  or  proceeding  where  the  sheriff  is  a 
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party,  and  the  party  paying  the  same  shall  be 
entitled  to  recover  the  amount  paid  from  the  ad 
verse  party."  Section  8  provides  that  "it  shall 
be  the  duty  of  the  several  clerks  of  the  circuit 
and  county  courts  in  the  state  at  the  time  any 
suit,  action,  or  proceeding  for  the  enforcement 
of  private  rights,  including  appeals  and  writs 
of  review,  but  not  proceedings  in  probate  mat- 
ters, is  instituted,  to  exact  from  the  plaintiff  or 
moving  party  in  such  suit,  action,  or  proceed- 
ing, the  sum  of  $5.  .  .  .  Such  clerk 
shall  also,  at  the  time  of  filing  any  answer,  de- 
murrer, or  motion  in  any  such  action,  suit,  or 
proceeding  upon  the  part  of  such  defendant, 
exact  from  such  defendant  the  sum  of  $3  .  .  . 
and  .  .  .  shall  also  exact  from  such  plaintiff  or 
moving  party  at  the  time  such  suit,  action,  or 
proceeding  comes  on  for  trial  or  hearing  upon 
a  question  of  fact  or  law  involved  therein,  un- 
less referred  to  a  referee,  and  except  upon  de- 
murrer, an  additional  sum  of  $12.  .  .  .  And 
every  such  clerk  upon  receiving  any  money  as 
provided  in  this  section,  shall  immediately  pay 
the  same  over  to  the  county  treasurer  of  his 
county  and  take  his  receipt  therefor."  The 
amendment  of  1895  enlarges  the  fees  above 
provided  for,  where  the  amount  in  controversy 
is  above  $500,  and  reduces  the  trial  fee  in  a!l 
cases  to  $2.  It  also  provides  for  the  payment 
of  a  fee  in  probate  proceedings.  Section  9 
provides  that  "the  several  sums  required  to  be 
paid  by  parties  litigant  to  the  respective  officials 
on  appeals,  actions,  suits,  and  proceedings,  a$ 
provided  for  in  the  two  precedmg  sections  of 
this  act,  are  intended  to  be  in  lieu  of  the  fe& 
such  parties  have  heretofore  been  required  to 
pay  said  officials  in  such  matters,  and  also  io 
lieu  of  the  trial  fee  such  parties  were  prior  to 
the  adoption  of  this  act  required  by  law  to  pay. 
and  no  such  fees  or  trial  fee  last  referred  to 
shall  be  exacted  from  such  parties  in  such 
cases.  In  all  other  cases,  however,  io  which 
fees  are  allowed  to  county  clerks,  recorders  of 
conveyances,  clerks  of  the  circuit  and  county 
courts,  and  sheriffs  in  civil  matters,  including 
fees  in  probate  proceedings,  it  shall  be  the  duty 
of  the  said  officials  respectivelv  to  exact  and 
receive  from  the  parties  required  by  law  to 
pay  the  same  .  .  .  which  fee  shall  upon  the 
day  it  is  paid  to  the  official  be  paid  over  by 
him  to  the  county  treasurer  of  his  county." 
This  section,  as  amended  by  the  act  of  1895, 
reads  as  follows:  "The  several  sums  required 
to  be  paid  by  the  parties  litigant  to  the  clerk 
of  the  circuit  or  county  court  in  appeals,  ac- 
tions, suits,  and  proceeaings  as  provided  for  in 
the  two  preceding  sections  of  this  act,  are  to 
be  in  lieu  of  all  the  fees  such  parties  have  here- 
tofore been  required  to  pay  to  clerks,  sheriffs, 
and  all  other  officials  in  such  matters,  and  the 
trial  fee  provided  for  in  the  preceding  section 
of  this  act  shall  be  in  lieu  of  the  trial  fee  such 
parties  were,  prior  to  the  adoption  of  this  act. 
required  by  law  to  pay,  and  no  such  fees  or 
trial  fee  last  referred  to,  or  any  other  fee,  shall 
hereinafter  be  exacted  from  the  parties  in  any 
suit,  action,  or  proceeding." 

The  provisions  of  this  act  are  thus  fully  set 
forth  that  its  scope  and  purpose  may  be  read- 
ily comprehended.  In  the  inquiry  as  to  the 
intention  of  the  legislature,  where  the  language 
employed  is  of  doubtful  signification  or  im- 
port, we  are  permitted  to  consider  the  sur- 
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rounding  circumstances  attending  the  adop- 
tion of  the  act.  "The  true  meaning  of  any 
passage/'  says  Mr.  Endlich  in  his  work  on  In- 
terpretation of  Statutes  (§  27),  *'i8  to  be  found, 
not  merely  in  the  words  of  that  passage,  but  in 
comparing  it  with  every  other  part  of  the  law, 
ascertaining  also  what  were  the  circumstances 
with  reference  to  which  the  words  were  used, 
and  what  was  the  object  appearing  from  those 
circumstances,  which  the  legislature  had  in 
view  [and  what  were  the  cause  and  occasion  of 
the  passage  of  the  act,  and  the  purpose  intended 
to  be  accomplished  by  it,  in  the  light  of  the 
circumstances  at  the  time,  and  the  necessity  of 
its  enactment.  .  .  .]"  See  also  §  28.  and  Keith 
V  quinney,  1  Or.  864.  The  act  of  1893  was 
introduced  in  the  senate  on  January  11,  and 
the  act  creating  Lincoln  county  was  introduced 
in  the  same  house  January  18, — seven  days 
later,— but  the  latter  act  became  a  law  and 
took  effect  two  days  prior  to  the  passage  of  the 
former.  However,  it  is  apparent  that,  when 
the  act  under  consideration  was  drafted  and 
introduced,  it  provided  a  salary  for  the  clerk 
and  sheriff  of  every  county  in  the  state;  and  it 
is  reasonable  to  suppose  that  the  fact  that  Lin- 
coln county  had  been  created  was  overlooked 
in  its  final  passage,  otherwise  it  would  have 
been  added  b}'  way  of  amendment.  But  be 
this  as  it  may,  and  if  connected  with  the  fur- 
ther fact  that  the  legislature  amended  the  act 
at  a  subsequent  session,  and  again  omitted 
Lincoln  county,  it  is  nevertheless  manifest  that 
the  legislature  intended  to  provide  a  salary  for 
all  the  clerks  and  sheriffs  in  every  county  in 
the  state,  and  the  fact  only  remains  that  it  did 
not  do  so.  These  facts  and  attendant  circum- 
stances are  adverted  to,  not  that  they  will  in 
any  event  warrant  the  court  in  construing  the 
act,  in  the  slightest  degree,  different  from  what 
•tbe  language  imports,  but  because  they  enable 
OS  to  ascertain  what  was  meant  by  the  legisla- 
ture, the  language  employed  by  it  being  am- 
biguous and  of  doubtful  significance.  Were  it 
not  for  the  fact  that  salaries  were  fixed  for  the 
clerks  and  sheriffs  of  ail  the  other  counties  in 
the  state,  except  Lincoln,  and  the  provisions  of 
^  5,  which  declare  that  "the  salaries  herein 
provided  for  in  favor  of  the  said  county  clerks, 
recorders  of  conveyances,  clerks  of  the  circuit 
and  county  courts,  and  sheriffs  shall  be 
audited,"  and  '*no  one  of  such  officials  shall  be 
entitled  to  receive  any  fees  or  compensation  for 
his  services  than  as  above  provided,"  which 
leave  the  impression  that  the  legislature  was 
dealing  with  the  clerks  and  sheriffs  only  in  the 
counties  named,  and  not  with  the  clerks  and 
sheriffs  of  all  the  counties  in  the  state,  there 
could  scarcely  be  any  question  made  as  to  the 
correct  interpretation  of  the  act.  The  general 
tenor  of  the  language  employed  indicates  very 
clearly  that  the  legislaturo  was  dealing  with 
the  clerks  and  sheriffs  of  all  the  counties  of  the 
state,  without  excepting  any  from  its  purview, 
which,  taken  in  connection  with  the  evident 
legislative  belief  that  all  were  included  in  the 
list  of  salaries  affixed,  leaves  no  doubt  as  to  its 
correct  interpretation.  To  illustrate:  Section 
1  provides  that  "each  of  the  county  clerks  of 
the  several  counties  in  this  state  in  which  there 
exists  snch  office  shall  receive  a  salary  as  fol- 
lows:" §  4,  that  "the  sheriffs  of  the  several 
counties  in  this  state  shall  receive  an  annual 
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salary  as  follows;"  g  6,  that  "the  sheriffs  of 
the  several  counties  in  the  slate  shall  be  entitled 
to  receive,"  etc.:  and  §  8,  "it  shall  be  the  duty 
of  the  several  clerks  of  the  circuit  and  county 
courts  in  the  state."  These,  and  other  clauses 
that  may  be  noted,  all  indicate  general  legisla- 
tion, with  the  purpose  of  affecting  all  clerks 
and  sheriffs  of  the  state  alike,  and  such  is  the 
effect  of  the  act.  The  legislature  has  simply 
omitted  to  fix  a  salary  for  the  clerk  and  sheriff 
of  Lincoln  county,  but  they  are  not  less  bound 
to  the  observance  of  the  provisions  of  the  act 
than  the  other  clerks  and  sheriffs  of  the  state. 
The  act  is  therefore  not  local,  and  does  not 
contravene  the  provisions  of  subdivision  10, 
§  28,  art.  4,  of  the  Constitution.  This  also 
disposes  of  the  counsel's  second  contention,— 
that  it  is  a  local  law,  regulating  the  practice  of 
courts  of  justice,  contrary  to  subdivision  8, 
g  28,  art.  4,  of  the  Constitution. 

Another  question  in  this  connection:  The 
view  is  advanced  that  under  |  9  the  sheriffs  in 
all  the  counties  are  required  to  collect  from 
litigants  the  fees  prescribed  by  the  law  of 
1882,  which  formerly  obtained,  for  the  per- 
formance of  similar  duties.  The  wording  of 
the  first  clauses  of  g  9  is  peculiar,  and  uieir 
meaning  not  entirely  clear.  They  provide 
that  "the  several  sums  required  to  be  paid  by 
parties  litigant  to  the  respective  officials  in  ap- 
peals, actions,  suits,  and  proceedings,  as  pro- 
vided for  in  the  two  preceding  sections  of  this 
act,  are  intended  to  be  in  lieu  of  the  fees  such 
parties  have  heretofore  been  required  to  pay 
such  officials  in  such  matters."  The  legislature 
has,  however,  by  the  amendatory  act,  fur- 
nished ufl  with  its  own  interpretation  of  these 
clauses,  as  follows:  "The  several  sums  required 
to  be  paid  by  the  parties  litigant  to  the  clerk  of 
the  circuit  or  county  court  in  appeals,  actions, 
suits,  and  proceedings  as  provided  for  in  the 
two  preceding  sections  of  this  act,  are  to  be  in 
lieu  of  all  the  fees  such  parties  have  heretofore 
been  required  to  pay  to  clerks,  sheriffs,  and  all 
other  officials  in  such  matters."  This  is  the 
most  reasonable  construction  of  the  ambiguous 
clauses  in  g  9  of  the  act  of  1898.  above  referred 
to,  and  is  but  a  legislative  declaration  as  to 
their  proper  meaning  and  interpretation.  Sher- 
iffs are  therefore  not  required  to  collect  from 
litigants'  fees  provided  for  by  the  act  of  1882, 
except  such  as  the  act  now  under  consideration 
permits  and  directs. 

2.  Does  the  act  of  1898  contravene  g  22, 
art.  4,  of  the  state  Constitution,  which  provides 
that  "no  act  shall  ever  be  revised  or  amended 
by  mere  reference  to  its  title,  but  the  act  re- 
vised or  section  amended  shall  be  set  forth  and 
published  at  full  length."  The  purpose  and 
effect  of  this  clause  of  the  Constitution  has  re- 
ceived extended  and  intelligent  consideration 
at  the  hands  of  Lord,  Ch.  J.,  in  Warren  v. 
Crotby,  24  Or.  568,— a  recent'  case,— and,  if 
applicable  here,  is  decisive  of  this  case  also. 
It  was  there  established  that  "statutes,  not 
amendatory  or  revisory  in  character,  but  origi- 
nal in  form  and  complete  within  themselves, 
exhibiting  on  their  face  their  purpose  and 
scope,"  do  not  come  within  the  purview  of 
this  clause  of  the  Constitution,  even  though 
they  may  amend  or  modify  existing  laws  upon 
the  same  subject  bv  implication.  The  act  un- 
der consideration  m  Warren  v.  Orotiby  had  the 
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effect  to  transfer  the  power  to  collect  and 
assess  taxes — conferred  on  the  incorporated 
towns  and  cities  of  the  state,  by  their  respec- 
tive charters,  and  also  upon  the  different  school 
districts,  by  law — to  the  country  officers  desig- 
nated therein,  and  therefore  was  amendatory, 
by  implication,  of  all  the  city  charters  of  the 
state,  as  well  as  the  statutes  regulating  the 
assessment  and  collection  of  taxes  by  school 
districts  within  the  state.  It  was,  however,  an 
independeht  act,  designed  to  accomplish  an  in- 
dependent and  distinct  purpose,  standing  and 
depending  alone  upon  the  force  of  its  own  pro- 
visions for  the  accomplishment  of  the  object  it 
sousht  to  obtain.  Its  scope  and  purposes  were 
distmctly  defined  and  declared  within  itself, 
and,  upon  its  face,  it  did  not  seek  or  purport 
to  revise  or  amend  any  known  law;  and  hence 
it  was  held  to  be  a  valid  enactment,  under  the 
Constitution.  The  act  under  consideration  is 
of  the  same  nature.  True,  the  title  of  the  act 
purports  to  change  in  part  "the  compensation, 
mode  of  payment,"  etc.,  of  certain  public  offi- 
cers, and  "to  repeal  certain  provisions  of  stat- 
ute;" but  the  act  itself  accomplishes  the  object 
of  its  enactment  by  force  of  its  own  terms  and 
provisions,  and  its  scope  and  purposes  are  per- 
fectly manifest  upon  the  face  of  it.  It  does 
not  purport  to  revise  or  amend  any  section  of 
the  statute,  or  any  previous  enactment  of  the 
legislature,  and  it  is  none  the  less  an  original 
and  independent  act  if  its  extraneous  operation 
does  affect  other  statutes.  The  limitation  im- 
posed by  the  Constitution  is  not  upon  the 
power  of  the  legislature  to  make  laws,  but 
upon  the  mode  in  which  that  power  should  be 
exercised  in  the  enactment  of  amendatory  or 
revisory  laws,  and  was  intended  to  prevent  the 
amending  or  revising  of  existing  statutes  or 
previous  enactments  by  substituting  one  phrase 
for  another,  or  by  inserting  a  sentence,  or  by 
repeating  or  striking  out  a  sentence  or  a  part 
•  of  a  sentence,  which  would,  in  and  of  them- 
selves, convey  no  meaning,  but  would  depend 
for  their  operation  and  effect  upon  a  proper 
interpolation,  substitution,  or  elimination  in 
comparison  with  the  ori^nal  statute  or  enact- 
ments.    Warren  v.  Gr<my^  supra. 

8.  It  is  next  contended  that  "this  act  pro- 
vides salaries,  levies  taxes,  and  provides  for  the 
appointment  of  deputies,  and  all  three  sub- 
jects are  expressed  in  the  title,"  and  that  nei- 
ther the  act  nor  the  title  of  the  act  is  single, 
but  embraces  more  than  one  subject,  contrary 
to  the  requirements  of  §  20,  art.  4,  of  the  Con- 
stitution, above  quoted.  We  are  required  to 
look  to  the  body  of  the  act,  and  the  provisions 
therein  contained,  for  the  ascertainment  of  the 
subject-matter.  The  title  is  of  but  little  im- 
portance,  except  to  index  and  fairly  indicate 
the  subject  of  legislation.  Matters  germane 
to  or  properly  connected  with  the  subject,  or 
matters  of  detail,  have  no  place  in  the  title, 
although  the  circumstance  of  their  being 
found  there  affords  no  constitutional  reason 
for  rendering  the  act  void  or  inoperative. 
People  V.  McCann,  16  N.  Y.  58,  69  Am.  Dec. 
645;  State  v.  SUver,  9  Nev.  281.  The  object 
of  this  clause  of  the  Constitution,  so  far  as  the 
objection  here  made  to  the  act  is  concerned,  is 
to  prevent  the  combining  of  incongruous  mat- 
ters, and  objects  totally  distinct  and  having  no 
connection  nor  relation  with  each  other,  in  one 
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and  the  same  bill,  as  well  as  to  discourage 
improper  combinations  by  the  members  of 
the  legislature,  which  would  secure  support 
for  a  bill  of  an  omnibus  nature,  with  discord- 
ant riders  attached,  which  if  acted  upon  singly,, 
would  neither  merit  nor  receive  sufficient 
support  to  secure  their  adoption.  In  short,  as 
expressed  by  Mr.  Cooley  in  his  work  on  Con- 
stitutional Limitations  (178),  it  was  "to  pre- 
vent hodgepodge  or  logrolling  legislation.'' 
The  provisions  of  the  act  under  considera 
tion  tend  to  but  one  general  object, — tbat 
is,  to  prescribe  the  compensation  and  duties  of 
county  clerks,  recorders  of  conveyances,  clerks 
of  the  circuit  and  county  courts,  and  sheriffs 
of  the  several  counties  in  the  state;  and  tbey 
are  all  germane  to  and  properly  connected 
with  this  one  general  head.  The  act  of  Oc- 
tober 25,  1880,  which  the  court  had  under 
consideration  in  Manrnthg  v.  KUppel,  stipra. 
was  of  the  same  nature,  and  similarly  entitled: 
and  it  was  then  thought  the  act  was  valid,  un- 
der this  clause  of  the  Constitution.  We  think 
the  objection  of  counsel  here  made  is  not  well 
taken,  and  that  the  act  contains  but  one  gen- 
eral subject  of  legislation. 

4.  The  next  objection  made  is  tbat  the  act 
under  consideration  is  one  for  raising  revenue, 
and  originated  in  the  senate,  contrary  to  the 
requirements  of  §  18,  art.  4,  of  the  Constitu- 
tion. This  proceeds  again,  upon  the  assump 
tion  that  the  fees  which  are  required  to  be  paid 
to  the  officers  named  in  the  bill,  and  which 
are  to  be  turned  into  the  county  treasuries,  are 
taxes.  Whether  this  assumption  is  right  or 
wrong,  we  do  not  decide;  but  if  it  be  conceded 
that  the  assumption  is  well  founded  in  law, 
non  constat  that  the  act  is  one  for  raising  rev- 
enue. Bills  for  raising  revenue  are  required 
to  have  their  origin  in  the  lower  branch  of 
the  legislature  because  it  is  the  more  numerous 
of  the  two  bodies,  and  being  oftener  renewed 
by  elections,  presumptively  it  more  closely 
and  directly  represents  the  people.  Cooley. 
Const  Lim.  157.  The  controlling  feature 
which  characterizes  bills  of  this  nature,  say» 
Johnson,  J.,  is  that  they  "impose  taxes  upon 
the  people,  either  directly  or  indirectly,  or  lay 
duties,  imposts,  or  excises,  for  the  use  of  the 
government,  and  give  to  the  persons  from 
whom  the  money  is  exacted  no  equivalent  in 
return,  unless  in  the  enjoyment,  in  common 
with  the  rest  of  the  citizens,  of  the  benefit  of 

5ood  government.  United  States,  Micliels,  v. 
ames,  18  Blatchf.  207.  This  case  was  insti- 
tuted to  test  the  validity  of  an  act  of  Congress 
increasing  the  rate  of  postage  upon  third-class 
matter,  under  the  national  Constitution,  pro- 
viding that  "all  bills  for  raising  revenue  shall 
originate  in  the  House  of  Representatives,'' and 
it  was  further  observed  by  the  court  thai  "a 
bill  regulating  postal  rates  for  postal  service 
provides  an  equivalent  for  the  money  which 
the  citizen  may  choose  voluntarily  to  pay.  He 
gets  the  fixed  service  for  the  fixed  rate,  or  he  lets 
it  alone  as  he  pleases  and  as  his  own  interests 
dictate."  And  hence  it  was  concluded  that 
the  bill  was  not  one  for  raising  revenue.  Mr. 
Story  in  discussing  this  clause  of  the  national 
Constitution,  says:  "The  history  of  the  origin 
of  the  power  already  suggested  abundantly 

{)roves  that  it  has   been  confined    to  bUls  to 
evy  taxes  in  the  strict  sense  of  the  words^ 
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aud  has  not  been  understood  to  extend  to  bills 
for  other  purposes,  which  may  incidentally  cre- 
ate revenue."  Stoiy,  Const.  ^  880.  And  this 
is  the  trend  of  subsequent  decisions  of  the  na- 
tional courts  touching  the  construction  of  this 
clause  of  the  Constitution.  See  United  States 
V.  JSarton,  91  U.  8.  569,  28  L.  ed.  465;  United 
States  V.  Bill,  123  U.  8.  684,  31  L.  ed.  276; 
United  States  v.  Broadhead,  127  U.  8.  212. 82  L. 
ed.  147;  The  NasAtiOe,  4  Biss.  188;  and  Dundee 
Mortg,  Trust  Invest.  Co,  v.  Parrish,  24  Fed. 
Hep.  200.  In  TIte  Nashville  the  court  sa^s: 
"It  is  certain  that  the  practical  construction 
of  the  provision  by  Congress  has  been  to  con- 
fine its  operation  to  bills  the  direct  and  princi- 
pal object  of  which  has  been  to  raise  revenue, 
and  not  as  including  bills  out  of  which  money 
may  incidentally  go  into  the  treasury,  or  reve- 
nue incidentally  arise."  Deady,  J.,  in  Dundee 
Mortg.  Trust  Intesi,  Co.  v.  Parrisli,  says:  "A 
bill  for  raising  revenue,  or  a  'money  bill,'  as  it 
was  technically  called  at  common  law,  is  a  bill 
levying  a  tax  on  all  or  some  of  the  persons, 
property,  or  business  of  the  country,  for  a  pub- 
lic purpose;  and  the  assessment,  or  listing?  and 
valuation  of  the  polls  or  property  preliminary 
thereto,  and  all  laws  regulating  the  same,  are 
merely  measures  to  secure  what  may  be  deemed 
a  just  or  expedient  basis  for  the  levying  of  a 
tax  or  raising  a  revenue  thereon."  This  was 
predicated  of  the  * 'mortgage  tax"  law,  which 
formerly  prevailed  in  this  state.  In  Mumford 
V.  8ewa\  11  Or.  67,  50  Am.  Rep.  462,  which 
iovolved  an  investigation  of  that  law,  with  ref- 
erence to  its  validity,  under  the  same  clause  of 
oar  state-  Constitution,  this  court  did  not  feel 
warranted  in  declaring  it  unconstitutional,  be- 
cause it  was  not  sufficiently  clear  that  a  law 
which  merely  declared  that  certain  property 
theretofore  exempt  should  thereafter  be  sub- 
ject to  taxation  was  strictly  a  law  for  raising 
revenue.  Considering  the  similarity  of  the 
state  and  national  Constitutions  touching  bills 
for  raising  revenue,  and  the  high  and  unbroken 
line  of  authority  upon  the  proper  construc- 
tion of  the  latter,  it  is  certainly  a  very  persua- 
sive and  weighty  argument  for  applying  the 
same  construction  to  the  former.  The  very 
cogent  reasomng  employed  undoubtedly  has 
application  here,  and  impels  us  to  the  same 
conclusion  touching  our  own  state  Constitu- 
tion. A  law  which  requires  a  fee  to  be  paid 
to  an  officer,  and  finally  covered  into  the  treas- 
ury, of  a  county,  for  which  the  party  paying 
the  fee  receives  some  equivalent  in  return, 
other  than  the  benefit  of  good  government 
which  is  enjoyed  by  the  whole  community, 
and  which  the  party  may  pay  and  obtain  the 
benefits  under  the  law,  or  let  it  alone,  as  he 
chooses,  does  not  come  within  the  category  of 
an  act  for  raising  revenue,  and  hence  the  objec- 
tion made  under  this  clause  of  the  Constitution 
is  not  well  taken. 
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5.  Lastly,  it  is  contended  that  the  act  is  in 
violation  of  §  10,  art.  1,  of  the  Constitution, 
requiring  that  ''justice  shall  be  administered 
openly  and  without  purchase."  The  idea  of 
justice,  as  contained  in  this  clause  of  the  Con- 
stitution, was  first  promulgated  by  the  Magna 
Charta,  and  the  reasons  which  led  up  to  the 
declaration  will  serve  us  in  construing  the 
clause.  In  the  days  of  the  ancient  Kings  of 
England  justice  was  a  thing  of  commerce, 
and  was  avowedly  bought  and  sold.  The 
King's  court — the  supreme  judiciary  of  the 
Kingdom — was  open  to  none  who  came  not 
with  presents  to  the  King.  Bribes  were 
openly  given  for  the  expedition,  delay,  sup- 
pression, and  for  the  preservation  of  justice. 
The  barons  of  the  exchequer,  the  first  nobility 
of  the  Kingdom,  were  awarded  money  in  ex- 
change for  fair  dealing,  for  preserving  liberties 
under  the  King's  charter,  for  helping  to  re- 
cover debts,  for  permission  to  make  defenses, 
for  **free  law"  and  the  like.  To  prevent  and 
overthrow  this  barbarous  and  shameless  prac- 
tice of  the  times,  it  was  stipulated  in  the  Great 
Charter  that  "to  none  will  we  sell,  to  none  will 
we  deny  or  delay  right  or  justice."  Harrison 
V.  Willis,  7  Heisk.  46,19  Am.  Rep.  604.  The 
long-fixed  meaning  of  these  words  is  that  the 
right  attainment  of  justice, — the  end  of  the 
law, — must  be  administered  without  sale. 
Original  process  must  issue  without  price,  ex- 
cept what  the  law  fixes,  and  without  denial, 
though  the  defendant  be  a  favorite  of  the  King 
or  the  government  who  interferes  in  his  be- 
half, and  must  be  proceeded  with  by  the  judges, 
after  suit  instituted,  without  delay  by  them- 
selves or  by  order  of  the  King,  and  that  proper 
judicial  process  must  issue  by  the  judges,' 
without  fee  or  reward,  except  that  fixed  by  the 
law.  Tmensend  v.  Townsend,  Peck  (Tenn.)  15, 
14  Am.  Dec.  722.  This  court  has  already  con- 
strued the  clause  in  question.in  Bailey  v.  Friish, 
5  Or.  186.  Bonham,  J. ,  speaking  for  the  court, 
says:  "We  .  .  .  hold  that  the  language 
of  our  Constitution  .  .  .  means  simply 
that  justice  shall  not  be  bought  with  brills, 
nor  shall  the  attendant  or  incidental  expenses 
of  litigation,  in  the  nature  of  costs  and  dis- 
bursements, be  so  exorbitant  and  onerous  as  to 
virtually  close  the  doors  of  courts  of  justice  to 
those  who  may  have  occasion  to  enter  there. 
In  other  words,  that  the  rights  of  the  poor  man 
to  a  redress  of  bis  grievances  shall  be  equally 
respected  with  those  of  the  rich,  and  that 
equal  and  exact  justice  shall  be  dealt  out  alike 
to  all."  The  requirements  of  this  act,  as  they 
relate  to  the  fees  and  charges  to  be  paid  by 
litigants  and  others,  do  not  impinge  nor  in- 
trench upon  the  Constitution,  as  thus  inter- 
preted. 

T?iese  conclusions  affirm  the  judgment  of  the 
court  below f  and  it  is  so  ordered. 
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a78  Pa.  228.) 

A  release  by  the  party  injiired  of  all  de- 
mands for  personal  injnries  precludes 
any  rierht  of  action  on  account  of  his  death  sub- 
sequently resultinfiT  therefrom,  under  acts  April 
15, 1851,  9  19,  and  April  26, 1866,  flriving  a  right  of 
action  lor  death  caused  by  unlawful  violence  or 
nefflifirence,  if  '*no  suit  for  damaffes  be  brought 
by  the  party  injured  during  his  or  her  life,'*  to 
the  widow,  children,  or  parents  of  the  deceased. 

(November  9, 1886.)  } 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Northum- 
berland County  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  personal 
injuries  resulting  in  death  and  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  S.  P.  Wolverton  and  C.  M« 
Clement,  for  appellant: 

So  much  of  the  title  of  the  act  of  1851  as  is 
applicable  to  this  controversy  Is  "An  Act  .  .  . 
to  Actions  for  Damages  Sustained  by  Injuries 
Done  to  the  Person  by  Negligence  or  Default. 

'  The  title  of  the  act  of  1855  is  *'An  Act  Re- 
lating to  Damages  for  Injuries  Producing 
Death." 

The  legislative  intent  as  manifested  by  these 
titles  would  clearly  seem  to  have  been  to  con- 
fer, by  the  act  of  1856,  a  right  of  action  inde- 
pendent and  distinct  from  that  conferred  by 
the  act  of  1851. 

The  competencv  of  the  legislature  to  create 
such  new  cause  of  action  would  seem  to  be  un- 
questioned. 

Fink  V.  Garman,  40  Pa.  108;  Pennsylvania 

B.  Co.  V.  Zebe,  38  Pa.  828;  Birch  v.  Pitifburg, 

C.  C.  dt  St.  L.  B.  Co.  165  Pa.  845;  Books  v. 
Danville,  95  Pa.  158. 

The  action  of  the  widow  is  for  a  cause  of  ac- 
tion the  husband  never  had. 

Mann  v.  Wieand,  4  W.  N.  C.  6. 

The  omission  in  the  statute  of  1855  and  the 
Constitution,  of  the  phrase  in  our  act  of  1851 
—''and  no  suit  for  damages  be  brought  by  the 
party  injured  during  his  life,"  is  conclusive, 
the  legislative  mind  as  well  as  that  of  the 
makers  of  the  fundamental  law  thus  again,  by 
way  of  omission,  plainly  recognizing  the  in- 
justice of  the  earlier  legislation. 

Belding  v.  Black  HiUs  d  Ft.  P.  B.  Co.  8  S. 

D.  869.  See  Schlichting  v.  Wintgen,  25  Hun, 
626;  Fink  v.  Qarman,  supra. 

There  could  be  an  action  to  the  husband  for 


pain  and  suffering,  and  another  to  the  widow 
for  loss  of  life. 

Hurst  V.  Detroit  City  B.  Co.  84  Mich.  539; 
International  d  G.  N.  B.  Co.  v.  Ktte/tn.  70 
Tex.  582;  Schlichting  v.  Wintgen,  supra;  Darii 
V.  St.  Louis,  I.  M.  &  S.  B.  Co.  53  Ark.  117.  7 
L.  R.  A.  288;  2  Harris,  Damages  by  Corp. 
p.  1223,  Appx. 

Messrs.  J.  C«  Bucher  and  J.  Simpson 
Kline,  for  appellee: 

Only  one  cause  of  action  is  given;  there  is 
not  one  to  the  decedent  and  another  to  the 
widow. 

Read  v.  Great  Eastern  B.  Co.  luB,.Z  Q.  B. 
655. 


Oreen*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  husband  was  injured  in  a 
collision  on  the  defendant's  road,  in  Novem- 
ber, 1890.  He  died  of  Bright's  diaeaae,  in 
September,  1891.  He  was  more  or  less  infirm 
in  physical  health  during  the  intervening 
period,  being  part  of  the  time  able  to  attend 
to  his  business  and  part  of  the  time  un- 
able. Shortly  after  his  injury,  he  settled 
with  the  defendant  for  all  claims  and  demands 
on  account  of  the  accident,  and  executed  an 
absolute  release  of  all  demands,  under  seal,  for 
the  sum  of  $850,  which  was  duly  paid  to  and 
accepted  bv  him.  The  evidence  indicates 
very  strongly  that  the  cause  of  the  death  was 
Bright's  disease,  and  not  the  injury;  but  that 
question  does  not  arise,  because  the  learned 
court  below  ruled  that  the  plaintiff  could  not 
maintain  the  action  on  account  of  the  release 
executed  by  her  husband,  and  gave  a  binding 
instruction  to  the  jury  to  find  for  the  defend- 
ant. Substantially  the  question  arising  is 
whether  the  wife,  under  our  existing  legisla- 
tion, and  upon  the  facts  of  this  case,  has  an 
independent  right  of  action  for  the  death  of 
the  husband,  which  the  husband  could  not 
release.  It  is  contended  for  the  appellant  that 
she  has  such  a  ri^ht  of  action,  and  that,  there- 
fore, the  husbana's  release  could  not  affect  it. 
The  solution  of  the  question  depends  upon  the 
construction  to  be  given  to  our  two  acts  of 
assembly  of  April  15.  1851  (Pub.  Laws,  674), 
and  April  26,  1855  (Pub.  Laws.  309). 

The  act  of  1851  provides  as  follows: 

•*Sec.  18.  That  no  action  hereafter  brought 
to  recover  damages  for  injuries  to  the  person 
by  negligence  or  default  shall  abate  by  reason 
of  the  death  of  the  plaintiff;  but  the  personal 
representatives  of  the  deceased  may  be  substi- 
tuted as  plaintiff,  and  prosecute  the  suit  to 
final  judgment  and  satisfaction." 

''Sec.  19.  That  whenever  death  shall  be  oc- 
casioned by  unlawful  violence  or  negligence, 
and  no  suit  for  damages  be  brought  by  the 
party  injured  during  his  or  her  life,  the  widow 
of  any  such  deceased,  or,  if  there  be  no  widow, 
the  personal  representatives,  may  maintain  an 


Note.— As  to  the  effect  of  a  release  by  the  In-  I  for  personal  injuries  and  for  death  resulting  thero- 
Jared  party  to  bar  a  riflrht  of  action  for  his  death  i  from  are  concurrent,  see  naU  to  Louisville  &  X.  B. 
subsequently  resultinff  from  the  injuries,  and  aiso  I  Co.  v.  McBlwain  (Ky.)  84  L.  R.  A.  788. 
as  to  the  ereneral  question  whether  or  not  remedies ' 
85  L.  R.  A. 
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acUon  for  and  recover  damages  for  the  death 
thus  occasioned." 

It  will  be  observed  that  in  both  these  sec- 
tions the  right  of  action  conferred  is  for  the 
death  of  the  party  injured.  The  18th  section 
provides  for  the  case  of  a  party  injured  who 
has  brought  an  action  for  his  injury,  but  sub- 
sequently dies,  and  directs  that  in  such  case 
the  action  shall  not  abate  by  reason  of  the 
death,  but  shall  survive  to  his  personal  repre- 
sentatives. Section  19  provides  that,  if  no 
action  has  been  brought  for  the  injury  during 
the  life  of  the  party  Injured,  the  widow,  or,  if 
there  be  no  widow,  the  personal  representa- 
tives, may  maintain  an  action  and  recover 
damages  for  the  death  thus  occasioned.  Thus, 
both  classes  of  cases  are  provided  for,— the 
one  where  an  action  was  brought  by  the  in- 
jured party  during  his  life,  but  the  plaintiff 
died  pending  the  action;  and  the  other  where 
no  action  had  been  brought  at  the  time  of  the 
death  of  the  party  injured.  While  it  is  very 
true  that  the  m  jured  party  could  in  no  circum- 
stances recover  damages  for  his  own  death, 
yet  it  is  equally  true  that  the  cause  of  action 
provided  for  by  both  sections  is  death  result- 
ing from  injuries.  Xhe  act  did  not  undertake 
to  give  a  cause  of  action  to  the  party  injured 
for  the  injuries  he  had  sustained,  because  such 
a  right  of  action  already  existed  independently 
of  the  act.  Hence  it  cannot  be  argued  that 
the  intention  of  the  18th  section  was  to  give 
one  right  of  action  to  the  party  injured,  and 
another  and  independent  right  of  action  for 
the  same  injury  to  his  widow.  The  cause  of 
action  is  the  same  in  both  sections,  to  wit,  the 
death  of  the  party,  the  onlv  difference  being 
that  the  18th  section  provided  for  an  action 
alreadv  pending,  that  it  should  not  abate,  but 
should  survive  to  the  personal  representative, 
and  the  19th  section  provided  that,  in  case  no 
action  had  been  broueht  before  the  death  of 
the  party,  an  action  nught  be  brought  by  the 
widow,  and,  if  there  was  no  widow,  then  by 
the  personal  representatives.  The  remedy 
given  to  the  widow  by  the  19th  section  was, 
of  course,  a  new  remedy,  which  had  no  pre- 
vious existence.  This  we  held  in  the  case  of 
Fink  V.  Oarman,  40  Pa.  95,  and  a^in  in 
Birch  V.  Pittsburg,  C,  a  A  8t,  L.  R,  Vo.  165 
Pa.  889,  in  the  latter  of  which  we  said: 
"While  grounded  on  the  same  'unlawful  vio- 
lence or  negligence'  for  which  the  iniured 
party  had  a  common-law  right  of  action  m  his 
lifetnne,  the  statutory  right  given  by  the  19th 
section  is  conditioned  upon  the  concurring 
facts  that  the  injured  party's  death  was  oc- 
casioned by  said  violence  or  negligence,  and 
that  no  suit  for  damages  was  brought  by  him." 
In  the  foregoing  case  the  party  iniured  (Mrs. 
Taylor)  had  brought  an  action  in  her  lifetime 
to  recover  damages  for  the  injury,  but  died 
pending  the  action  and  before  trial.  There- 
upon an  amended  statement  was  filed,  alleging 
her  death,  and  praying  to  substitute  her  execu- 
tors. To  this  the  defendant  pleaded  that  the 
cause  of  action  survived  to  the  persons  named 
in  the  act  of  1855,  and  therefore  could  not  be 
maintained  by  the  executors.  But  we  held 
that  it  did  survive  to  the  executors,  under  the 
18th  section  of  the  act  of  1851.  As  to  this  we 
Eaid:  "It  follows  from  what  has  been  said 
that  the  substitution  of  Mrs.  Taylor's  execu- 
35L.R.A. 


tors  as  plaintiff  in  the  action  commenced  by 
her  was  fully  authorized,  and  they  should  be 
permitted  to  prosecute  the  same  to  final  judg- 
ment and  satisfaction,  notwithstanding  the 
fact  averred  in  their  amended  statement,  that 
her  death  was  occasioned  by  the  defendant 
company's  negligence.  In  the  circumstances, 
their  substitution  was  clearly  warranted  by 
the  18th  section  of  the  act  of  1851."  In  sub- 
stance, this  was  a  decision  that,  although  death 
resulted  from  the  injury,  the  right  of  action 
survived  to  the  executors  of  the  decedent,  and 
was  not  transmitted  to  the  other  parties 
named.  It  is  true,  an  action  had  been 
brought  by  the  injured  party  in  that  case, 
and  here  no  action  had  been  brought  by  the 
person  iniured  before  his  death,  but  be  had 
exercised  his  control  over  the  right  of  action 
at  a  time  when  he  alone  had  the  whole  right, 
with  the  same  effect  as  if  he  had  brought  an 
action,  and  had  prosecuted  it  to  judj^ment  and 
satisfaction.  The  basis  of  the  action  is  the 
negligence  of  the  defendant.  When  the  in- 
jured person  survives,  the  sole  right  of  action 
is  vested  in  himself  alone.  If  he  brings  an 
action,  and  it  is  tried,  and  results  in  a  verdict 
and  judgment  for  the  plaintiff,  which  is  paid, 
it  must  be  conceded  that  this  is  the  end  of  the 
case.  The  defendant's  negligence  has  been 
tried  and  adjudged,  and,  when  the  judgment 
has  been  discharged  by  payment,  it  has  been 
satisfied  for  all  purposes.  The  consequences 
of  the  transgression  have  been  suffered,  and 
the  penalty  paid.  We  cannot  consider,  and  it 
has  not  been  so  decided,  that  in  this  contin- 
gency there  may  be  another  suit  brought  for 
another  result  of  the  same  act  of  negflgenoe. 
The  acts  we  are  considering  do  not  confer  any 
such  right,  nor  any  right  to  recover  as  upon 
an  additional  cause  of  action.  In  other  words, 
without  these  acts  a  cause  of  action  for  a  spe- 
cific act  of  neeligence  would  have  died  with 
the  person,  and  there  could  then  be  no  recov- 
ery by  anybody.  But  that  consequence  of  the 
existing  state  of  the  law  it  was  desired  to 
avert,  and,  under  the  acts,  the  action  does  not 
die,  but  survives  to  certain  persons  named. 
But  it  is  an  action  for  the  same  injury,  and 
upon  the  basis  of  the  same  negligence.  The 
acts  accomplish  the  preservation  of  a  right  of 
recovery,  but  they  do  not  five,  or  assume  to 
give,  another  and  additioniQ  remedy  to  other 
parties  for  the  same  injury.  If  they  would 
bear  such  a  construction,  it  would  follow  that» 
by  force  of  the  acts,  there  was  a  ri^ht  to  re- 
cover for  the  injuries  to  the  husband,  consid- 
ered only  as  injuries  to  himself,  and,  in  addi- 
tion to  that,  a  new  and  other  and  independent 
right  of  action  to  the  widow  in  her  own  right, 
and  for  her  own  benefit,  and  for  the  injury  to 
herself.  No  such  purpose  is  avowed  in  the 
act,  and  no  such  meaning  is  within  its  Ian- 
guaire. 

We  do  not  think  the  act  of  April  26,  1855 
(Pub.  Laws,  809),  affects  this  view  of  the  sub- 
ject, or  makes  any  change  in  the  fundamental 
character  of  the  previous  legislation.  It  sim- 
ply enlarges  the  designation  of  the  persons  en- 
titled to  recover  damages  for  an  "injury  caus- 
ing death,"  so  as  to  embrace  children  or  parents 
of  the  deceased,  and  expresses  the  mode  of 
distribution  of  the  damages  recovered.  The 
right  of  action  was  in  its  origin  the  sole  prop- 
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erty  of  the  hueband,  and,  of  course,  subiect  to 
his  control.  If  be  exercised  it,  and  conducted 
it  to  verdict,  judgment,  and  satisfaction  in  the 
courts,  that  was  the  end  of  it.  Neither  he  nor 
anyone  else  could  maintain  a  second  action 
for  the  same  injurv.  So,  also,  he  could  com- 
pound it,  and  could  adjust  the  amount  to  be 
received  from  the  offending  party,  and  could 
agree  that  the  amount  received  ^ould  be  a 
full  soUiiium  for  the  Injury  and  the  damage 
sustained.  That  v^ould  be  a  necessary  inci- 
dent to  his  ownership  of  the  right  of  action. 
Such  an  adjustment  would  be  the  full  equiva- 
lent of  a  verdict  and  judgment  in  an  adversary 
proceeding.  In  either  event  the  remedy  would 
be  exhausted.  It  would  have  to  be  conceded 
that  this  must  be  so  if,  subsequently  to  the 
adjustment,  some  other  and  more  serious  con- 
sequences resulted  from  the  injury  than  any 
that  was  anticipated  when  the  settlement  was 
made;  and  we  know  of  no  reason  why  this 
would  not  be  true  when  such  ulterior  conse- 
quence was  the  death  of  the  party  injured. 

The  very  question  we  are  considering  has 
been  adjudged  in  the  Queen's  Bench  in  Eng- 
land in  the  case  of  Read  v.  Oreat  Eastern  K. 
Co,  L.  R.  8  Q.  B.  555.  The  English  statute 
of  9  &  10  Vict.  chap.  98,  is  almost  precisely 
like  our  act  of  1851,  and  was  probably  the 
model  upon  which  our  act  was  framed.  In 
the  case  referred  to,  the  husband  had  sustained 
an  injury  on  the  defendant's  road,  and  had 
subsequently  settled  with  the  defendant,  and 
executed  a  release  of  all  damages  arising  from 
the  injunr,  and  afterwards  died.  The  defend- 
ant pleaded  the  release  to  which  the  plaintiff 
demurred.  In  disposing  of  the  demurrer, 
Blackburn,  J.,  said:  "I  think  the  plea  is  a 
good  plea.  The  question  turns  upon  the  con- 
struction of  §  1  of  9  &  10  Vict.  chap.  93.  Be- 
fore that  statute,  the  person  who  received  a 
personal  injury,  and  survived  its  consequences, 
could  bring  an  action  and  recover  damages  for 
the  injury;  but  if  he  died  from  its  effects,  then 
no  action  could  be  brought.  To  meet  this 
state  of  the  law,  the  9  &  10  Vict.  chap.  98,  was 
passed,  and  'whenever  the  death  of  a  person 
is  caused  by  a  wrongful  act,  and  the  act  is 
such  as  would,  if  death  had  not  ensued,  have 
entitled  the  party  injured  to  maintain  an  ac- 
tion, and  recover  damages  in  respect  thereof, 
then,  and  in  every  such  case,  the  person  who 
would  have  been  liable  if  death  had  not  ensued 
shall  be  liable  for  an  action  for  damages  not- 
withstanding the  death  of  the  party  injured.' 
Here,  taking  the  plea  to  be  true,  the  party  in- 
jured could  not  'maintain  an  action  in  respect 
thereof,'  because  he  had  already  received  sat- 
isfaction. Then  comes  §  2,  which  regulates 
the  amount  of  damages,  and  provides  for  its 
apportionment  in  a  manner  different  from  that 
which  would  have  been  awarded  to  a  man  in 
his  lifetime.  This  section  may  provide  a  new 
principle  as  to  the  assessment  of  damages,  but 
it  does  not  give  any  new  right  of  action.  .  .  . 
The  intention  of  the  enactment  was  that  the 
death  of  the  person  injured  should  not  free 
the  wrongdoer  from  an  action,  and,  in  those 
cases  where  the  person  injured  could  maintain 
an  action,  his  personal  representative  might 
sue."  Lush,  J.:  '*I  am  of  the  same  opinion. 
The  intention  of  the  statute  is  not  to  make 
the  wrongdoer  pay  damages  twice  for  the 
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same  wrongful  act,  but  to  enable  the  repre- 
sentatives 01  the  person  Injured  to  recover  in  a 
case  where  the  maxim  Actio  personalis  mcri- 
tur  cum  persona  would  have  applied.  It 
only  points  to  a  case  where  the  party  injured 
has  not  recovered  compNensation  against  the 
wrongdoer."  The  English  statute  is  some- 
what oroader  than  ours,  because  it  is  not  lim- 
ited to  cases  in  which  an  action  had  been 
brought  by  the  injured  party,  and  he  had  died 
pending  the  action,  nor  yet  to  cases  in  which 
no  action  has  been  brought  by  the  injured 
party  in  his  lifetime,  and  the  remedy  is  given 
without  qualification  in  all  cases.  The  second 
section  authorizes  the  jury  to  give  such  dam 
ages  **as  they  may  think  proportioned  to  the 
injury  resulting  from  such  death  to  the  par- 
ties, respectively,  for  whom  and  for  whose 
benefit  such  action  shall  be  brought;"  that  is, 
damages  may  be  had  for  the  death,  as  declared 
in  our  19th  section  of  the  act  of  1851,  but  yet 
the  p)erson  injured  has  such  a  right  in  the 
cause  of  action  as  that  he  may  release  the  of- 
fending party  from  all  damages.  The  assign- 
ments of  error  are  not  sustained. 
Judgment  affirmed. 


Florinda  CALDWELL  et  al.,  AppU., 

V. 

Mary  SNYDER  et  al, 

(178  Pa.  4S0.) 

The  right  of  a  devisee  to  partition  is  not 
precluded  by  a  will  giving  executors  power 
to  sell  tboreal  estate  if  the  wife  and  a  majority  of 
the  heirs  agree^  and  if  any  of  the  "heirs  are 
dissatisfied  .  .  .  and  resort  to  the  law  they  are 
hereby  disinherited.^^ 

(November  9, 1896.  j 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Court  of  Common  Pleas  for  Armsurong 
County  refusing  to  partition  certain  real  estate 
belonging  to  the  estate  of  Joseph  Snyder,  de- 
ceased.   Beversed. 

Joseph  Snyder's  will  gave  plaintiff  and  de- 
fendants all  the  rest  and  residue  of  his  estate, 
and  directed  that  his  executors  should  sell  any 
or  all  of  his  real  estate  at  any  time  that  it  might 
be  advisible,  and  "by  the  aj^reement  of  my 
wife  and  a  majority  of  my  heirs;  and  I  further 
will  and  direct  that  if  any  of  my  heirs  resort 
to  law  they  are  hereby  disinherited." 

The  personal  estate  bad  been  settled  and  the 
debts  paid,  and  plaintiff  sought  by  this  pro- 
ceeding to  effect  a  partition  of^the  real  estate. 

Furtner  facts  appear  In  the  opinion. 

Mr,  M.  F.  Leason,  for  appellants: 

The  will  of  Joseph  Snyder  invested  his 
daughter,  Florinda  Caldwell,  with  the  undi- 
vided one-ninth  part  of  the  real  estate  de- 
scribed in  the  plaintiff's  bill,  containing  in  all 
406  acres.  She  had  a  right  to  have  her  inter- 
est set  apart  to  her  in  severalty  unless  prohibit- 
ed by  some  other  portion  of   the  will.    The 


Note.— As  to  the  validity  of  an  agreement 
against  the  right  to  partition,  see  Haeussler  v.  tf  is- 
souri  Iron  Co.  (Mo.)  16  L.  R.  A.  fSSSd^  and  note. 
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will  of  Joseph  Snyder  did  not  convert  his  real 
^estate. 

Hoeteler  ▼.  Hune,  188  Pa.  442;  Perofs  Ap- 
peal^ 102  Pa.  235;  Irwin  v.  Patehen,  164  Pa. 
64. 

Mr.  W.  D.  Patton*  for  appellee: 

The  ruling  of  the  court  below  is  sustained 
by  Baum's  Appeal^  4  Penny  p.  25. 

The  very  purpose  of  the  testator  was  to  save 
his  devisees  from  litigation.  The  testator  had 
the  right  to  say  that  she  should  lose  her  inter- 
est in  his  estate  if  she  resorted  to  law. 

2  Wms.  Exrs.  1147. 

Sterrett,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  rule  of  the  civil  as  of  the  common  law, 
that  no  one  should  be  compelled  to  hold  prop- 
erty in  common  with  another,  grew  out  of  a 
purpose  to  prevent  strife  and  disagreement, 
1  Story,  £q.  Jur.  §^  648.  And  additional  rea- 
sons are  found  in  the  more  modern  policy  of 
facilitating  the  transmission  of  titles,  and  in 
the  inconvenience  of  joint  holding.  The  early 
remedy  was  limited  in  its  scope,  but  has  been 
developed  until,  as  has  been  said,  practically 
the  right  of  partition  exists  without  regard  to 
its  difficulties.  1  Story,  Eq.  Jur.  §  656;  Wmly 
y.Findlay,  3  Rand.  861,  15  Am.  Dec.  712. 
Thus,  in  the  CMdBath  Pield^s  Coie {Warners, 
Baynes,  2  Ambl.  589),  Chancellor  Hardwicke 
did  not  hesitate  to  act,  notwithstanding  the  ad- 
mitted difficulties.  Turner  v.  Morgan,  8  Ves. 
Jr.  148.  So  partition  is  of  right  between  ten- 
ants in  common,  where  some  have  limited,  and 
some  absolute,  interests  {Duke  v.  Hague,  107 
Pa.  57),  though  it  involve  another  partition  on 
the  death  of  the  party  having  a  limited  inter- 
est {PoundHone  v.  Everly,  31  Pa.  11).  So  that 
part  ot  the  land  on  which  are  improvement, 
may  be  set  apart  to  the  tenant  who  made  them. 
Keleey's  Appeal,  118  Pa.  119, 57  Am.  Rep.  444. 
So,  where  land  is  incapable  of  equal  division, 
it  may  be  set  apart  to  some,  upon  compensa- 
tion made  to  others.  Practically,  the  only 
limit  to  the  right  lies  in  the  inherent  qualities 
•of  the  estate  (as  in  Hutchuan's  Appeal,  82  Pa. 
509,  and  Brotcn  v.  Lutheran  Church,  28  Pa. 
495),  or  of  the  subject  {Coleman  v.  Coleman,  19 
Pa.  100  57  Am.  Dec.  641).  And  this  is  the 
<3ue0tion  involved  in  the  present  appeal.  Is 
there  anything  in  the  quality  of  this  land  or  es- 
tate which  forbids  partition?  Certainly,  so 
far  as  the  land  is  concerned,  there  is  not;  and, 
leaving  out  of  consideration  the  power  of  sale 
given  the  executors,  this  is  an  ordinary  devise 
of  land,  subject  to  certain  charges  for  advance- 
ments. The  testator,  in  the  first  instance,  pro- 
Tided  for  his  wife,  and  the  payment  of  a  leg- 
acy to  his  son  Simon,  which  appears  to  have 
been  paid  in  his  lifetime,  and  is  therefore  out 
of  question  here;  "after  which  all  the  rest  and 
residue  of  his  estate,  real  and  personal  and 
mixed,"  was  ''to  be  equally  divided  between" 
his  children,  subject  to  deduction,  from  * 'their 
share,"  of  specified  advancements.  Prima 
facie,  this  made  them  tenants  in  common,  in 
fee,  with  all  the  incidental  rights  of  such  estate. 
There  was  no  active  trust  created,  and  no  re 
atriction  on  the  individual  right  of  disposition. 
Neither  the  interest  of  his  widow  nor  the  ad- 
Tancements  is  any  obstacle  to  partition,  for 
the  law  makes  provision  for  the  adjustment  of 


such  matters.  There  is  therefore  no  occasion 
for  the  services  of  the  executors,  and  no  con- 
version. True,  there  is  power  of  sale  vested 
in  the  executors,  but  that  can  only  be  called 
into  life  by  the  agreement  of  the  widow  and 
heirs.  But  suppose  those  whose  advancements 
are  largest  should  refuse  to  agree  to  a  sale  by 
the  executors;  are  the  others  thereby  excluded 
from  all  other  remedy,  notwithstanding  the 
manifest  intent  to  put  them  all  on  terms  of 
equality?  Are  they  put  to  the  election  of  sell- 
ing their  individual  interests  at  a  sacrifice,  or 
maintaining  indefinitely  the  tenancy  in  com- 
mon? Surely  not.  As  there  was  no  exclusion 
of  the  ordinary  remedies,  this  must  have  been 
intended  as  cumulative.  The  authorities  are 
in  entire  harmony  with  this  view.  Thus,  it 
was  held  in  Rawl^s  Appeal,  119  Pa.  100,  that  a 
direction  to  executors  to  * 'divide"  did  not  ex- 
clude partition  by  the  devisees  themselves;  and 
in  Sheridan  v.  Sheridan,  186  Pa.  14,  a  power 
is  given  executors  to  sell,  "if  they  find  it  neces- 
sary to  do  so  in  order  to  make  a  fair  and 
equitable  division  of  my  estate."  The  case  of 
Baum's  Appeal,  4  Pennyp.  25,  upon  which  ap- 
pellees rely,  is  exactly  the  converse  of  the  pres- 
ent case.  There  the  testator  directed  the  ex- 
ecutor to  convert,  giving  the  beneficiaries, 
however,  the  privilege— of  which  the^  never 
availed  themselves—of  taking  the  land  instead 
of  the  proceeds,  and  partition  was  refused  be- 
cause the  legatees  had  no  title  in  the  land, 
while  here  the  legal  and  beneficial  title  was 
given  to  the  children,  accompanied  by  a  mere 
power  in  the  executors,  which  can  only  be  ex- 
ercised by  virtue  of  their  agreement,  and  the 
present  proceeding  implies  failure  to  ai^ree.  It 
is  therefore  clear  that  a  right  of  partition  ex- 
ists, and  the  decree  below  must  be  reversed. 

Decree  reversed,  with  costs  to  be  paid  by  the 
appellees,  and  record  remitted  to  the  court  be- 
low, with  instructions  to  proceed  in  accord- 
ance with  the  views  expressed  in  this  opinion. 


Joseph  WOOD,  AppU, 

V. 

PENNSYLVANIA      RAILROAD 
PANY. 

(177  Pa.  806.) 


COM- 


1.  A  maA  standing  on  a  statioii  plat- 
Itorm  waltinff  Itor  a  train  after  purchasing 
a  ticket,  when  be  Is  struck  and  injured  by  the 
body  of  a  person  killed  by  a  passing  train,  has  no 
grreater  riffht  of  action  than  if  be  had  been  in- 
jured at  any  other  place  where  he  had  a  right  to 
be. 

8.   Failnre  'to  give  warning^  of  the  ap» 


Note.— For  various  statements  of  the  principle 
of  the  doctrine  of  proximate  cause,  see  Smet- 
hurst  V.  Independent  Cooiar.  Church  (Mass.)  2  L.  R. 
A.  095,  and  note:  also  note  to  Louisville,  N.  A.  ft  G.  R. 
Co.  V.  Lucas  <Ind.)  6  L.  R.  A.  194;  Smith  v.  Kanawha 
County  Ct.  (W.  Va.)  8  L.  R.  A.  82,  and  noU;  Ahem 
V.  Oreffon  Teleph.  &  Teleg.  Co.  (Or.)  82  L.  R.  A.  68ft; 
Jackson  v.  Wisconsin  Teleph.  Co.  (Wis.)  86  L.  R.  A. 
101;  8turgi8  v.  Kountz  (Pa.)  27  L.  R.  A.  890;  Oood- 
lander  Mill  Co.  v.  Standard  Oil  Co.  (C.  C.  App.  7th 
C.)  27  L.  R.  A.  588;  Pennsylvania  R.  Co.  v.  Hammill 
(N.  J.)  24  L.  R.  A.  581;  Huber  v.  La  Crosse  City  R. 
Co.  (Wis.)  81  L.  R.  A.  588. 
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proach  of  a  ftMt  train  wbloh  strikee  and 
kills  a  woman  at  a  croeslnflr  near  a  depot,  and 
hurls  her  body  afrainst  a  man  standingr  on  a  sta- 
tion platform,  is  not  the  proximate  cause  of  an 
injury  to  the  latter,  and  does  not  make  the  com- 
pany liable  for  such  injury. 

(October  6, 1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  2,  for 
Philadelphia  County  refusing  to  take  off  a  non- 
suit which  bad  been  granted  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meatrs.  Frederick  J.  Knaus  and 
Thomas  Leaminflf,  for  appellant: 

A  presumption  of  negligence  arose  where  a 
passenger  was  injured  bv  the  defendant's 
means  of  transportation  without  fault  of  his 
own,  which  presumption  carries  the  case  to  the 

Laing  v.  Cdder,  8  Pa.  479,  49  Am.  Dec.  588; 
Pennsplvania  B.  Co.  v.  Raiordon,  119  Pa.  677; 
Pennsylvania  E.  Co,  v.  MacKinney,  124  Pa. 
462,  2  L.  R.  A.  820. 

Uncontradicted  evidence  that  the  defendant 
ran  its  train  at  50  to  60  miles  an  hour  over  a 
street  crossing  unprotected  by  the  usual  safety 
gates  in  a  populous  neighborhood  at  its  own 
station,  and  failed  to  give  warning  as  required 
by  law  by  either  whistle  or  bell,  is  affirmative 
proof  of  negligence. 

EUis  V.  Lake  Shore  d  M,  8,  B,  Co.  188  Pa. 
506;  Smith  v.  Baltimore  d  0.  B.  Co.  158  Pa. 
82;  Lederman  v.  Penneylvania  B.  Co.  165 
Pa.  118;  HaverBtick  v.  Pennsylfiania  R  Co, 
171  Pa.  101. 

The  object  of  giving  warning  by  bell  or 
whistle  of  a  train's  approach  to  a  street  cross- 
ing, particularly  in  the  absence  of  safety  gates, 
is  to  prevent  people  crossing  and  being  struck. 

Quigley  v.  Delaware  &  H.  Canal  Co.  142  Pa. 
388. 

If  250  tons  of  metal  and  wood  moving  50 
miles  an  hour  strike  a  comparatively  elastic 
obiect  weighing  150  pounds  is  it  not  the  inev- 
itaole  consequence  that  it  will  be  propelled  in 
the  direction  of  the  impact?  The  failure  to 
give  warning  led  the  woman  to  cross.  After 
she  was  struck  her  body  ceased  to  be  a  volun 
tary  agent  and  became  the  i)a8sive  instrument 
of  the  force  negligently  applied  to  it  Having 
set  it  in  motion  the  defendant  is  responsible 
for  the  consequences  until  it  came  to  a  state  of 
rest.  Nor  is  the  hurling  of  a  body  by  a  loco- 
motive even  an  uncommon  occurrence  when 
one  is  familiar  with  such  ghasUy  anecdotes. 

ChildM  V.  Pennsyltania  B.  Co.  150  Pa.  78; 
Haverstick  v.  Pennsylvania  B.  Co.  supra;  Ala- 
bama Great  Savth^n  B.  Co,  v.  Chapman,  80 
Ala.  615. 

Even  if  the  above  cases  were  not  available 
to  show  that  the  hurling  of  the  woman's  body 
were  nothing  unusual,  yet  it  would  have  been 
natural  and  probable  within  the  legal  sense  of 
those  words. 

Philadelphia,  W,  d  B,  B.  Co.  v.  Brannen,  17 
W.  N.  C.  227;  Quigley  v.  Delaware  &  11.  Canal 
Co.  supra;  Dougherty  v,  Philadelphia  d  B.  B. 
Co,  171  Pa.  457. 

Granting,  for  the  sake  of  argument,  that  the 
^  L.  R  A. 


woman  was  contributorily  negligent,  thcoa 
the  plaintiff  was  injured  by  the  concurrent 
negligence  of  the  defendant  and  another. 
They  were  joint  tortfeasors,  and  the  remedy  is 
against  either  or  both. 

Downey  v.  Philadelphia  Traction  Co.  161  Pa. 
588;  Bunting  v.  Hogsett,  139  Pa.  368.  12  L.  R. 
A.  268. 

Messrs.  John  Hampton  Barnes  anct 
Oeorg^e  Tucker  Bispham,  for  appellee: 

There  is  no  presumption  of  negligence  id 
this  case  because  the  accident  was  to  the  pfLss> 
enger  and  not  to  the  train  and  the  evidence 
shows  clearly  the  cause  of  the  accident. 

Thomas  v.  Philadelphia  db  B.  B.  Co.  148  Pa. 
180,  16  L.  R.  A.  416;  Keller  v.  HestonviUe,  M. 
db F.  Pass.  B.Co,  149 Pa.  65;  Herstine  v.  Leftigh 
Valley  B.  Co.  151  Pa.  244. 

The  facts  are  undisputed  and  the  question 
of  proximate  and  remote  cause  was  for  the 
court. 

Hoag  V.  Lake  Shore  d  M.  S.  B,  Co.  85  Pa. 
298,  27  Am.  Rep.  658;  Behling  v.  Southwest 
Pennsylvania  Pipe  Lines,  160  Pa.  359. 

The  conseauence  was  not  such  as  to  have 
been  expected  from  the  omission  to  sound  the 
bell. 

Eoag  V.  Lake  Shore  d  M,  S,  B.  Co.  supra  r 
Fredericks  v.  Northern  C.  B.  Co.  157  Pa.  128, 
22  L.  R.  A.  806;  Behling  v.  Pipe  Lines,  supra; 
ScoU  V.  AOegheny  Valley  B.  Co,  172  Pa.  646. 

There  was  an  independent  intervening  cause 
without  which  the  accident  could  not  have  oc- 
curred. 

South  Side  Pass,  B.  Co.  v.  Trick,  117  Pa. 
890;  Berr  v.  Lebanon,  149  Pa.  222, 16  L.  R.  A. 
106;  Behling  v.  Pipe  Lines,  supra. 

No  liability  can  be  fastened  upon  the  defend- 
ant upon  the  theory  that  the  deceased  woman 
and  the  defendant  are  joint  tortfeasors.  If  the 
acts  of  the  woman  and  the  defendant  Y^ere  un- 
related and  successive  they  were  not  joint,  and 
moreover  there  can  be  no  question  of  joint 
tortfeasors  in  this  case  because  where  one  is  in- 
jured by  the  concurrent  negligence  of  a  com- 
mon carrier  and  a  third  person  the  right  of  ac- 
tion is  against  the  carrier  onlv. 

Carlide  v.  Brisbane,  113  P&.  544,  57  Am. 
Rep.  488. 

Dean,  J.,  delivered  the  opinion  of  the 
court: 

We  lake  the  facts  as  stated  by  the  court  be- 
low, as  follows:  "On  the  26ui  of  October. 
1898,  the  plaintiff,  having  bought  a  return 
ticket,  went  as  a  passenger  upon  the  railroad  of 
the  defendant  company  from  Frankford  to 
Holmesburg.  After  spending  the  day  there 
attending  to  some  matters  of  business,  he  con^ 
eluded  to  come  back  upon  a  way  train,  due  at 
Holmesburg  at  5  minutes  after  6  in  the  evening. 
While  waiting  for  this  train,  the  plaintiff  sto^ 
on  the  platform  of  the  station,  which  was  on 
the  north  side  of  the  tracks,  at  the  eastern  end 
of  the  platform,  with  his  back  against  the  wall 
at  the  corner.  To  the  eastward  of  the  station 
a  street  crosses  the  railroad  at  grade.  How 
far  this  crossing  is  from  the  station  does  not 
appear  from  the  evidence.  It  was  not  so  far 
away,  however,  but  that  persons  on  the  plat> 
form  could  see  objects  at  the  crossing.  For  at 
least  150  yards  to  the  eastward  of  the  crossing 
the  railroad  is  straight,  and  then  curves  to  the* 
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right.  About  6  o'clock  an  express  train  com- 
ing from  the  east  upon  the  north  track  passed 
the  station,  and  the  plaintiff,  while  standing  in 
the  position  described,  was  struck  upon  the 
leg  by  what  proved  to  be  the  dead  body  of  a 
woman,  and  was  injured.  The  headlight  of 
the  approaching  locomotive  disclosed  to  one 
of  the  witnesses  who  stood  on  the  platform 
two  women  in  front  of  the  train  at  the  street 
crossing,  going  from  the  south  to  the  north 
side  of  the  tracks.  One  succeeded  in  getting 
across  in  safety,  and  the  other  was  struck  just 
about  as  she  reached  the  north  rail.  How  the 
woman  came  to  be  upon  the  track  there  is 
nothing  in  the  evidence  to  show.  There  was 
evidence  that  no  bell  was  rung  or  whistle  blown 
upon  the  train  which  struck  the  woman  before 
it  came  to  the  crossing,  and  some  evidence  that 
it  was  running  at  the  rate  of  from  50  to  60 
miles  an  bour.  Gpon  this  state  of  facts,  the 
trial  judge  entered  a  nonsuit."  The  court  in 
banc  having  afterwards  refused  to  take  off  the 
nonsuit,  we  have  this  appeal. 

Was  the  negligence  of  defendant  the  proxi- 
mate cause  of  plaintiff's  injury?  Judge  Pen- 
nypacker,  delivering  the  opinion  of  a  majority 
of  the  court  below,  concluded  it  was  not,  and 
refused  to  take  off  the  noosuit.  Applying  the 
rule  in  Bba{f  v.  Lake  Shore  ds  M,  8.  R,  (S.  86 
Pa.  298,  27  Am.  Rep.  653,  1o  these  facts,  the 
question  on  which  the  case  turns  is:  Was 
Uie  injury  *  *the  natural  and  probable  conse- 
quence or  the  negligence, — such  a  consequence 
as,  under  the  surrounding  circumstances  of  the 
case,  might  and  ought  to  have  been  foreseen 
by  the  wrongdoer  as  likely  to  flow  from  his 
actf  As  concerns  the  situation  of  plaintiff  at 
the  time  of  his  injury,  and  the  relation  of  that 
fact  to  the  cause,  whether  near  or  remote,  we 
do  not  consider  it  important.  He  was  where 
he  had  a  right  to  be, — on  the  platform  of  the 
station.  That  he  had  purchased  a  ticket  for 
passage  on  defendant's  road,  and  was  waiting 
on  its  platform  for  his  train,  has  no  particular 
hearing  on  the  question.  The  duty  of  defend- 
ant to  him  at  that  time  was  to  provide  a  plat- 
form and  station,  safe  structures,  for  him  and 
others  who  desired  to  travel.  In  this  particu- 
lar its  duty  was  performed.  The  injury  is  not 
in  the  remotest  degree  attributable  to  the  pla^ 
form  or  the  station.  It  is  sufficient  to  say, 
when  there,  he  was,  not  a  trespasser  on  defend- 
ant's property,  and'  therefore  his  action  does 
not  fail  for  that  reason;  but  he  is  in  no  more 
favorable  situation  as  a  suitor  than  if  he  had 
been  walking  alongside  the  railroad,  on  the 
public  highway,  or  at  any  other  place  where 
be  had  a  right  to  be.  The  rule  quoted  in  Hoag 
V.  Lake  Shore  dt  M.  8.  R,  Co.  supra,  is,  in  sub- 
stance, the  conclusion  of  Lord  Bacon,  and  the 
one  given  in  Broom's  Legal  Maxims.  It  is  not 
only  the  well-settled  rule  of  this  stat«,  but  is, 
generally,  that  of  the  United  States.  Prof. 
Jaggard,  in  his  valuable  work  on  Torts,  after  a 
reference  to  very  many  of  the  cases  decided  in 
a  large  number  of  the  states,  among  them  Hoag 
V.  Lake  Shore  d  M.  8,  R,  Co.  comes  to  this 
conclusion:  "It  is  admitted  that  the  rule  is 
difficult  of  application.  But  it  is  generally 
held  that,  in  order  to  warrant  a  finding  that 
negligence,  or  an  act  not  amounting  to  wanton 
wrong,  is  a  proximate  cause  of  an  injury,  it 
must  appear  that  the  injury  was  the  natural 
asiuRA. 


and  probable  conseauence  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  the  attending  circum- 
stancea"  Jaggard,  Torts,  chap.  5.  Judge 
Cooley  states  the  rule  thus:  "If  the  original 
act  was  wrongful,  and  would  naturally,  ac- 
cording to  the  ordinary  course  of  events,  prove 
injurious  to  some  other  person  or  persons,  and 
does  actually  result  in  injury  through  the 
intervention  of  other  causes  which  are  not 
wrongful,  the  injury  shall  be  referred  to  the 
wrongful  cause,  pisissing  by  those  which 
were  innocent."  Cooley,  Torts,  70.  This, 
also.  Is  in  substance  the  rule  of  Hoag  v.  Lake 
Shore  dh  M,  8,  R.  Go.  All  the  speculations 
and  refinements  of  the  philosophers  on  the 
exact  relations  of  cause  and  effect  help  us 
very  little  in  the  determination  of  rules  of  so- 
cial conduct.  The  juridical  cause,  in  such  a 
case,  as  we  have  held  over  and  over,  is  best  as- 
certained in  the  practical  affairs  of  life  by  the 
application  to  the  facts  of  the  rule  in  Hoag  v. 
Lake  Shore  A  M.  8.  R,  Co.  Adopting  that 
rule  as  the  test  of  defendant's  liabilitv,  how  do 
we  determine  the  natural  and  probable  conse- 
quences, which  must  be  foreseen,  of  thia 
act?  We  answer  in  this  and  all  like  cases 
from  common  experience  and  observations. 
The  probable  consequence  in  crossing  a  rail- 
road in  front  of  a  near  and  approaching  train 
is  death  or  serious  injury.  Therefore,  acting 
from  an  impulse  to  self-preservation,  or  on  the 
reflection  that  prompts  to  self-preservation,  we 
are  deterred  from  crossing.  Our  conduct  ifr 
controlled  1^  the  natural  and  probable  conse- 
sequence  of  what  our  experience  enables  us 
to  foresee.  True,  a  small  number  of  those 
who  have  occasion  to  cross  railroads  are  reck- 
less, and,  either  blind  to  or  disregardful  of 
consequences,  cross,  and  are  injured,  killed,  or 
barely  escape.  But  this  recklessness  of  the 
very  few  in  no  degree  disproves  the  foresee- 
ableness  of  the  consequences  by  mankind  gen- 
erally .  Again ,  the  com peten t  railroad  en  gineer 
knows  from  his  own  experience  and  that  of 
others  in  like  employment  that  to  approach  a. 
grade  highway  crossing  with  a  rapidly  moving 
train  without  warning  is  dangerous  to  the  lives- 
and  limbs  of  the  public  using  the  crossing.  He 
knows  death  and  injury  are  the  probable  con- 
sequences of  his  neglect  of  duty;  therefore  he 
gives  warning.  But  does  anyone  believe  the 
natural  and  probable  consequence  of  standing 
50  feet  from  a  crossing,  to  the  one  side  of  a 
railroad,  when  a  train  is  approaching,  either 
with  or  without  warning,  is  death  or  injurv?^ 
Do  not  the  most  prudent,  as  well  as  the  public 
generallv,  all  over  the  land,  do  just  this  thing 
every  day,  without  fear  of  danger?  The 
crowded  platforms  and  grounds  of  railroad 
stations,  generally  located  at  crossings,  along 
side  of  approaching,  departing,  and  swiftly 
passing  trains,  prove  that  the  public,  from  ex- 
perience and  observation,  do  not,  in  that  situa- 
tion, foresee  any  danger  from  trains.  Thev 
are  there  because,  in  their  judgment,  although 
it  is  possible  a  train  may  strike  an  object,  ani- 
mate or  inanimate,  on  the  track,  and  hurl  it 
against  them,  such,  a  consequence  is  so  highly 
improbable  that  it  suggests  no  sense  of  danger. 
They  feel  as  secure  as  if  in  Uieir  homes.  To 
them  it  is  no  more  probable  than  that  a  train 
at  that  point  will  jump  the  track  and  run  over 
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them.  If  such  a  consequence  as  here  resulted 
was  not  natural,  probable,  or  foreseeable  to 
anybody  else,  should  defendant,  under  the 
rule  laid  down  in  Hoag  ▼.  Lake  Shore  &  M, 
S,  B.  Co.  be  chargeable  with  the  consequence? 
Clearly  it  was  not  the  natural  and  probable 
consequence  of  its  neglect  to  give  warning, 
and  therefore  was  not  one  which  it  was  bound 
to  foresee.  The  injury,  at  most,  was  remotely 
possible,  as  distinguished  from  the  natural 
and  probable  consequences  of  the  neglect  to 
give  warning.  As  is  said  in  Soutli  Side  Pass. 
B,  Co,  V.  Trteh,  117  Pa.  899,  "Responsibility 
does  not  extend  to  every  consequence  which 
may  possibly  result  from  negligence."  What 
we  have  saia  thus  far  is  on  the  assumption  the 
accident  was  caused  solely  by  the  negligence 
of  defendant,  or  by  the  concurring  negligence 
of  defendant  and  the  one  killed  going  upon 
the  track  with  a  locomotive  in  full  view.  This 
being  an  action  by  an  innocent  third  person, 
he  cannot  be  deprived  of  his  remedy  because 
his  injury  resulted  from  the  concurrent  negli- 
gence of  two  others.  He  fails  because  his  in- 
jury was  a  consequence  so  remote  that  defend- 
ant could  not  reasonably  foresee  it 

But  there  is  another  view  which  may  be 
taken  of  this  evidence.  Assuming  defendant 
was  negligent,  did  that  negligence  contribute 
in  any  degree  to  the  result?  The  uncontra- 
dicted evidence  showed  the  train  could  be  seen 
from  150  to  200  yards  distant.  Plaintiff  him- 
self testifies  he  neard  it  coming,  although  he 
beard  no  whistle  or  bell;  and  all  his  witnesses 
bad  notice  of  it.  Even  those  sitting  in  the 
waiting  room  got  up  to  go  out.  supposing  it 
was  their  train.  Some  heard  the  rumbling; 
some  saw  the  headlight.  Assume,  then,  the 
fact  to  be  that  no  warning  was  given  by  bell  or 
whistle,  and  in  that  particular  defendant,  in 
its  general  duty  to  the  public,  was  negligent, 
was  this  the  cause  of  the  injury?  To  so  find 
we  must  presume  the  deceased  and  her  com- 
panion failed  to  hear  or  see  what  all  the  others 
saw  or  heard.  There  is  no  reason  for  such 
presumption.  While,  in  the  absence  of  any 
evidence  on  the   question,  the   presumption 


would  be  that  the  two  women,  before  cross- 
ing, stopped,  looked,  and  listened,  and  then, 
because  no  warning  was  given,  they,  with- 
out apprehension  of  danger,  attempted  to 
cross,  still,  when  all  the  other  witnesses  with 
like  opportunity  either  saw  the  headlight  or 
heard  the  rumbling  of  the  approaching  train, 
the  reasonable  presumption  is  they  saw  and 
heard  it  too.  If  this  be  so.  they  attempted  to 
cross  with  the  same  knowledge  of  the  same 
peril  they  would  have  had  if  the  bell  had  been 
rung  and  whistle  blown.  Therefore  the  sole 
cause  of  the  injury  was  not  the  negligence 
of  defendant,  but  the  negligence  of  dec^sed. 
In  such  case  there  could  have  been  no  recovery 
by  the  representatives  of  the  deceased  woman, 
for,  whatever  might  have  been  the  negligence 
of  defendant,  it  was  no  more  the  cause  of  the 
accident  than  if  it  had  neglected  to  give  warn- 
ing at  som  e  other  crossing.  The  case  could  not 
have  reached  the  jury  unless  they  bad  been 
permitted  to  infer  she  had  neither  seen  nor 
heard  the  same  warnings  that  all  plaintiff's 
witnesses  saw  and  heard.  If  the  companion  of 
deceased,  or  other  witnesses,  had  testified  they 
neither  saw  nor  heard  the  approaching  train, 
the  case  would  have  been  altogether  different; 
but,  as  it  stood,  there  was  no  proof  that  the 
alleged  negligence  of  defendant  contributed  to 
the  death  of  the  woman.  In  this  view  the 
negligence  was  not  even  concurrent.  True, 
there  was  negligence,  but  the  same  result  fol- 
lowed as  if  defendant  had  exercised  care. 
Therefore  the  injury  was  attributable  to  her 
sole  negligence.  While  the  proper  warning 
on  approaching  a  crossing  is  the  sound  of  a 
whistle  or  the  rin/^ing  of  a  bell,  no  accident 
can  be  properly  said  to  be  the  consequence  of 
the  neglect  to  give  such  warning  if  the  public 
be  apprised  of  the  danger  by  other  sounds  or 
signals.  The  injury  then  is  caused  solely  by 
the  neglect  of  the  injured  person  to  heed  the 
danger. 

On  both  grounds  we  think  the  nonsuit  was 
properly  entered. 

The  judgment  is  affirmed. 


MARYLAND  COURT  OF  APPEALS. 


Alcaeus    HOOPER,    Mayor    of    Baltimore, 

V, 

Noble  H.  CREAGER. 


(. 


.Md.. 


-) 


1.  The  intention  of  the  makers  of  a 
statute*  when  discovered,  ought  to  govern  in 
its  oonstruotion,  although  it  may  seem  to  be  con- 
trary to  the  letter  of  the  statute. 

2.  The  constmetion  of  a  section  of  the 
Code  which  is  made  hy  combining  por- 
tions  of  two  earlier  statutes  is  not  altered 

NoTB.— As  to  the  distinction  between  an  election 
and  appointment  of  oflSoerB,  see  note  to  Wicker- 
sham  V.  Brittan  (Cal.)  16  L.  R.  A.  106. 
So  L.  R.  A. 


by  the  fact  that  the  first  part  of  the  section  'n 
taken  from  the  statute  which  was  the  later  in 
date  of  enactment,  and  which  was  intended 
simply  as  a  supplement  to  the  former. 
8.  An  ordinance  proTidinfj^  fbr  the  elec- 
tion of  an  officer  by*  a  Joint  conwentioa 
of  the  two  branches  of  the  city  oouncfl  is 
not  authorized  by  Ck>de  Pub.  Local  Laws,  art  i 
9  80,  which  incorporates  Acts  1817,  chap.  148, 6 1 
providing  for  the  appointment  of  city  officers  by 
the  mayor  by  and  with  the  advioe  and  consent  of 
a  convention  of  the  two  branches  of  the  council, 
and  Acts  1828.  chap.  114,  providing  that  the 
mayor  and  city  council  may  paoa  ordinances 
regulating  the  ''manner  of  appointing^^  persons 
to  office  which  they  are  authorized  by  law  to  ap- 
point. 

(Ruwum^  J.,  diSMnte.) 


1896. 


Hoofer  v.  Creaoeb. 


(November  19.  1890.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  of  Baltimore  City 
granting  a  writ  of  mandamus  to  compel  him 
to  administer  to  plaintiff  the  oath  of  office  as 
tax  collector.     Eeversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  G.  Hayes  and  Thomas 
Ireland  Elliott,  for  appellant: 

Ordinance  No.  42  is  ultra  vires,  void,  and 
inoperative,  and  there  was  no  duty  imposed 
on  the  appellant  by  said  ordinance  to  admin- 
ister to  the  appellee  the  oath  of  office  as  city 
collector. 

The  Constitution  of  the  state,  art.  11,  and 
§§  7-29  of  art.  4,  Pub.  Local  Laws,  cleariy 
show  that  the  governing  body  of  the  municipal 
corporation  is  the  mayor  and  cltv  council. 
The  office  of  mayor  of  Baltimore  city,  under 
the  Constitution  and  laws  of  the  state,  is  one  of 
great  responsibility.  He  is  not  an  integral  part 
of  the  city  council,  but  the  executive  head  of 
a  great  city,  and  a  distinct,  independent,  and 
co-ordinate  branch  of  the  city  government. 

State,  Baltimore,  C.  4b  P.  B.  E.  Co,  v.  La- 
trche,  81  Md.  289;  Oreager  v.  Hooper,  83  Md. 
490. 

The  people  of  the  city  of  Baltimore  were  en- 
titled as  a  franchise,  under  the  Constitution  of 
1851  (which  was  substantially  the  same  as  the 
Constitution  of  1867.  outside  of  article  11),  to 
be  governed  by  a  mayor  and  city  council. 

Baltimore  v.  State,  Board  of  Police,  15  Md. 
876,  74  Am.  Dec.  572:  Baltimore  v.  Porter,  18 
Md.  300,  79  Am.  Dec.  686;  StaU,  MeClellan,  v. 
Grates,  19  Md.  878,  81  Am.  Dec.  639;  Balti- 
more V.  Seharf,  54  Md.  516. 

Inasmuch  as  the  mayor  is  one  of  the  instru- 
mentalities of  the  cit^  government  secured  by 
the  Constitution,  he  is,  therefore,  necessarily 
an  essential  participant  in  all  governmental 
matters  relating  to  the  municipality,  especially 
those  which  particularly  partake  of  the  nature 
of  an  executive  character,  such  as  appointment 
to  office,  and  any  ordinance  which  deprives 
him  of  all  voice  in  appointments  of  municipal 
officers,  and  places  this  power  solely  in  the  city 
council,  is  a  violation  of  the  Constitution. 
The  city  charter  and  its  amendments  place  in 
express  terms  the  appointment  of  all  officers, 
except  the  register,  in  the  governing  body  of 
the  corporation. 

The  meaning  of  "regulate"  is  well  recog- 
nized, and  presupposes  the  continued  existence 
of  the  thing,  power,  or  depository  of  the  power 
to  be  regulated. 

McContiU  V.  Jersey  City,  89  N.  J.  L.  44;  State 
V.  Clarke,  64  Mo.  17,  14  Am.  Rep.  471;  Balti- 
mare  v.  Badeeke,  49  Md.  217,  88  Am.  Rep.  289; 
State  V.  Moti,  61  Md.  308,  48  Am.  Rep.  105. 

The  power  to  "regulate  the  manner"  of  mak- 
ing appointments  confers  no  power  to  either 
alter  or  dele^te  the  pre-existing  power  of 
making  appomtments — the  depository  of  the 
power Imd  its  exercise  remain  the  same,  while 
the  time,  mode,  or  method  of  exercising  the 
power  by  the  depository  of  the'power  may  he 
<;hanged. 

19  Am.  &  Eng.  Enc.  Law,  p.  421;  Mechem, 
Pub.  Off.  §107;  Tick  Wo  v.  Hopkins,  118  U. 
&.  936,  80  L.  ed.  220;  Brown  v.  CQmneU,  86 
Conn.  482,  4  Am.  Rep.  89;  Jones  v.  Perry,  10 
85  L.R  A. 


Yerg.  59,  30  Am.  Dec.  480;  State,  AUy.  Gen., 
V.  Kennon,  7  Ohio  St.  560;  Wdls  v.  Bain,  75 
Pa.  89,  15  Am.  Rep.  568;  State,  Jameson,  v. 
Denny,  118  Ind.  882,  4  L.  R.  A.  79;  Etansmlle 
V.  State,  Blend,  118  Ind.  426,  4  L.  R.  A.  93; 
State,  Holt,  v.  Denny,  118  Ind.  449, 4  L.  R.  A. 
65;  State,  Trowbridge,  v.  Newark,  46  N.  J.  L. 
144. 

This  power  of  appointment  cannot  be  dele- 
gated, as  is  attempted  by  ordinances  Nos.  42 
and  18. 

The  power  is  a  trust  committed  to  the  de- 
pository of  the  power  to  be  discharged  by 
them,  and  not  to  be  exercised  by  even  one  of 
the  co-ordinate  branches,  acting  separately; 
the  power  must  be  performed  by  their  joint  or 
concurrent  action. 

1  Dill.  Mun.  Corp.  §  96;  15  Am.  &  Eng. 
Enc,  Law,  p.  1042,  apd  cases;  Weeks  v,  Den- 
nett, 62  N.  H.  2;  State  v.  Fiske,  9  R.  L  96; 
East  St.  Louis  v.  Wehrung,  50  111.  31;  Day  v. 
Green,  4  Cush.  488;  Lauenstein  v.  Fond  du 
Lac,  28  Wis.  838;  Com.,  Garman,  v.  Crogan, 
155  Pa.  448;  East  St,  Louis  v.  Thomas,  11  111. 
App.  288;  Union  Depot  db  E.  Co.  v.  Smith,  16 
Colo.  861;  Eiekenlaub  v.  St.  Joseph,  113  Mo. 
395,  18  L.  R.  A.  590;  Trenton  v.  Coyle,  107 
Mo.  194;  Dillard  v.  Webb,  55  Ala.  468;  Min7ie- 
apolis  Gaslight  Go.  v.  Minneapolis,  36  Minn. 
169;  Birdsall  v.  Clark,  73  N.  Y.  78,  29  Am. 
Rep.  105:  State,  Yolk,  v.  Nexoark,  47  N.  J.  L. 
117;  St.  Louis  v.  RusseU,  116  Mo.  248,  20  L. 
R.  A.  721;  Be  Flaherty,  105  Cal.  558,  27  L.  R. 
A.  529;  Hitchcock  v.  Galveston,  96  U.  S.  841, 
24  L.  ed.  659;  McOroweU  v.  Bristol,  89  Va. 
652,  20  L.  R.  A.  653;  Saxton  v.  Beach,  50  Mo. 
488;  United  States,  Kerr,  v.  Ross,  5  App.  D. 
C.  252;  Baltimore  v.  Scharf,  54  Md.  499. 

While  the  power  to  appoint  public  munici- 
pal officers  charged  with  the  performance  of 
duties  requiring  the  exercise  of  discretion  and 
judgment  cannot  be  delegated,  appointment  of 
ministerial  agents  or  officers  and  employees 
under  the  control  of  a  superior  and  with  no 
duties  requiring  the  exercise  of  discretion  or 
judgment,  may  be  delegated. 

1  Dill.  Mun.  Corp.  96;  Hitchcock  v.  Galves- 
ton and  United  States,  Kerr,  v.  Ross,  supra; 
McComick  v.  Pratt  (Utah)  17  L.  R  A.  243  and 
notes;  State,  O'Neill,  v.  Register,  59  Md.  283. 

Messrs,  Henry  Stockbridg^e*  Jr., 
WillUtm  S.  Bryan,  Jr.,  and  Daniel  L. 
Brinton,  for  appellee: 

When  a  legislative  body  has  conferred  upon 
it  the  power  to  prescribe  the  manner  in  which 
the  public  officers  shall  be  appointed,  it  includes 
the  power  to  name  the  agent  or  person  who 
shall  appoint,  as  well  as  the  formality  with 
which  it  shall  be  done. 

Bridges  v.  Shallcross,  6  W.  Va.  591. 

It  is  no  answer  to  this  position  to  say  that 
there  is  an  inherent  right  in  an  executive  officer, 
whether  of  nation,  state,  or  municipality,  to 
make  appointments,  or  that  it  violates  any 
principle  of  the  Constitution  or  laws  of  the 
state,  that  such  appointment  should  be  made 
by  some  other  power. 

Baltimore  v.  State  Board  of  Police,  15  Md. 
376,  74  Am.  Dec.  572;  P^ple,  Waterman,  v. 
Freeman,  80  Cal,  238;  Davis  v.  State,  7  Md. 
161,  61  Am.  Dec.  331;  Anderson  v.  Baker,  28 
Md.  627;  Warfield  v.  Baltimore  County  Comrs. 
28Md.  84. 
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Nor  can  an  ordinance  be  held  to  be  unreas- 
onable and  ultra  vires  which  has  been  expressly 
authorized  by  the  legislature. 

District  of  Columbia  v,  Waggaman,4i  Mackey, 
886;  1  Dill.  Mun.  Corp.  §  819,  p.  816;  A  Coal 
Float  V.  JeffersonvUle,  112  Ind.  15;  Booth, 
Street  Railway  Law,  §  228. 

It  is  nothing  novel  for  a  city  council  to 
choose  oflQcers.  It  is  a  power  well  recognized 
bv  text' writers 

1  Beach.  Pub.  Corp.  §  168;  1  Dill.  Mun. 
Corp.  §  212;  Om,  v.  Pitttburgh,  14  Pa.  177. 

As  illustrations  of  the  common  practice  of 
electing  or  appointing  municipal  officers  by  the 
city  council,  see — 

StaU,  Trowbridge.Y.  Newark,  4^ '^.  J.  L.  148; 
Wilder  v.  Chicago,  26  111.  182;  RusseU  v.  Chicago, 
22  HI.  286;  Brown  v.  Foster,  88  Me.  49,  81  L. 
R.  A.  116. 

The  mavor's  office  is  one  of  entirely  statutory 
powers.  He  must  always  be  mayor  of  some 
particular  borough  or  town,  and  his  powers 
depend  on  the  charter  of  that  borough  or  town. 

1  Dill.  Mun.  Corp.  §208;  BalUmoreY,  Balti- 
more <fe  0.  R.  Co,  21  Md.  50. 

Where  an  ordinance  is  within  the  powers 
granted  to  the  municipality  in  its  charter,  the 
presumption  is  that  it  is  reasonable. 

State, Consolidated  Traction  Co.,  v.  Elizabeth, 
(N.  J.  Sup.)  82  L.  R.  A.  170;  Paxwn  v.  Sweet, 
13  N.  J.  L.  196;  StaU,  Trenton  Horse  B.  Co.  v. 
Trenton,  68  N.  J.  L.  140, 11  L.  R.  A.  410;  State, 
Pennsylvania  B.  Co.,  v.  Jersey  City,  47  N.  J. 
L.  286. 

Courts  are  loath  to  interpose  and  set  aside 
legislative  action,  even  in  cases  of  apparent 
conflict.  They  seek  rather  to  give  effect  as  far 
as  practicable  to  all  le^slative  enactments,  to 
reconcile  as  far  as  possible  inconsistent  provi- 
sions, and  when  this  is  impracticable  they  will 
declare  no  more  of  a  statute  or  ordinance  void 
than  the  conflict  absolutely  requires,  and  if  an 
ordinance  be  in  conflict  with  the  statute  in  part 
and  in  part  only,  they  will  segregate  such  por- 
tions as  are  in  conflict,  and  set  those  aside,  and 
sustain  the  balance. 

Trageser  v.  Gray,  78  Md.  260,  9  L.  R.  A. 
780;  Hagerstown  v.  Dee?iert,  82  Md.  869; 
lainois  a  B.  Co.  v.  PeopU,  Alexander,  161  III. 
244;  Payne  v.  South  S^ngfield,  Id.  286;  Cole 
V.  People,  BamtDolt,  Id.  16.  ' 

It  is  true  that  the  term  of  the  state  collector 
cannot  be  abridged  or  enlarged  by  ordinance, 
but  if  ordinance  No.  42  is  otherwise  valid  it  is 
not  whoUv  void  as  to  the  collector  of  state 
taxes.  The  act  of  appointment  would  be  good . 
and  the  ordinance  be  void  only  as  to  the  excess 
of  one  year  in  the  term. 

StcuUer  v.  Detroit,  18  Mich.  846;  P^ple,  West- 
brook,  V.  Bosborough,  14  Cal.  180;  State  v. 
Brady,  42  Ohio  St.  507. 

On  petition  for  rehearing. 

The  Code  and  the  Code  alone  is  the  sole  re- 
pository of  all  public  acts  whether  general  or 
local,  and  if  the  Code  has  changed  the  phrase- 
ology and  meaning  of  previous  legislation, 
whether  b;^  transposition  of  clauses,  or  by 
omittine  or  interpolating  clauses,  it  has  thereby 
changed  the  law. 

Frederick  v.  Oroshon,  80  Md.  448,  96  Am. 
Dec.  691;  Johns  v.  Eodqes,  88  Md.  528;  United 
States  V.  Boioen,  100  U.  8.  513,  26  L.  ed.  682; 
85  L.  R  A. 


Jones  V.  Smart,  1  T.  R  44;  Smith  v.  Bines,  % 
Sumn.  854. 

When    any  statute  is  revised,   or  one  act 
framed  from  another,  some  parts  bein^  omitted,       | 
the  parts  omitted  are  not  to  be  reviewed  by 
construction,  but  are  not  to  be  considered  as 
annulled. 

EUU  V.  Paige,  1  Pick.  45.  See  also  Pingm 
V.  Snell,  42  Me.  58;  Bipley  v.  Oifford,  11  Iowa. 
867;  State,  Holmes,  v.  Wtltz,  11  La.  Ann.  446; 
State  V.  Conkling,  19  Cal.  501;  Giddings  v. 
Cox,  81  Vt.  607;  Wakefield  v.  Phelps,  37  N.  H. 
295;  State,  Boche,  v.  Jersey  City,  40  N.  J.  L 
257;  United  States  v.  Tynen,  78  U.  S.  11  Wall. 
88,  20  L.  ed.  158;  King  v.  Cornell,  106  U.  8. 
896,  27  L.  ed.  60;  MontdY.  Consolidation  Coal 
Co.  89  Md.  164;  State  v.  Falkenham,  73  Md. 
468;  Dugan  v.  GiUings,  8  Gill,  188,  43  Am. 
Dec.  806. 

A  statute  professing  to  be  'in  lieu"  of  others 
on  the  same  subject  repeals  all  such  previous 
statutes,  and  itself  contains  all  the  law  on  that 
subject. 

ifew  Jersey  S.  B.  Ce?.  v.  PUaeonton,  85  U.  S. 
18  Wall.  478,  21  L.  ed.  769;  Gassier  v.  Good- 
rich, 8  Cliff.  71. 

Likewise,  when  a  statute  amends  another 
"so  as  to  read  as  follows"  it  operates  as  a  re- 
peal by  implication  of  inconsistent  provisions 
in  the  former  law  and  of  provisions  therein 
omitted  from  the  former. 

Be  Primers  Estate,  186  N.  Y.  847,  18  L.  R 
A.  718;  Griggs  Y.  Guinn,  29  Abb.  N.  C.  145; 
28  Am.  &  Eng.  Enc.  Law.  p.  487. 

The  mere  fact  that  in  drafting  the  Code 
over  thirty-six  years  ago  so  eminent  and  able  a 
lawyer  as  Otho  Scott  put  the  section  in  its 
present  shape  is  persuasive  evidence  of  the 
proper  construction.  It  shows  what  that  ac- 
complished and  profound  jurist  thought  the 
then  existing  law  meant.  Its  adoption  twice 
(in  1860  and  again  in  1888)  in  its  present  form 
is  a  legislative  recognition  by  the  legislature 
and  of  its  committees  of  its  correctne^. 

Baltimore  v.  StaU,  Board  of  Police,  15  Md. 
876,  74  Am.  Dec.  572;  State  y.  Mayhew,  2  Gill. 
497. 

McSherry,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

It  is  not  necessary  to  go  into  any  extended  state- 
ment of  the  facts  presented  by  this  record,  nor 
to  discuss  the  many  interesting  and  ably  argued 
questions  which  its  pages  set  forth.  With 
all,  except  one,  of  the  positions  taken  by  the 
eminent  and  distinguished  Judge  who  heard 
this  case  in  the  court  below,  we,  in  the  main, 
agree,  though  we  are  not  to  be  understood  as 
adopting  them;  but  upon  one  vital  inquiry  we 
reach  a  different  conclusion.  With  the  policy 
of  the  municipal  legislation  whose  validity  is 
assailed  in  these  proceedings  this  court  has  no 
concern.  If  valid,  its  wisdom  is  not  for  us  to 
question.  If  invalid,  it  becomes  our  plain 
and  imperative  duly  to  declare  it  so.  The 
ordinance  of  the  mayor  and  city  council 
which  is  attacked  on  the  pending  appeal  was 
passed  over  the  veto  of  the  mayor,  and  by  its 
provisions,  the  city  tax  collector  was  made 
elective  by  the  joint  convention  of  the  two 
branches  of  the  cit^  council.  Before  the 
adoption  of   the  ordinance,  that  officer  and 
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others  had  been  nominated  by  the  mayor,  and 
with  the  advice  and  consent  of  a  joint  conven- 
tion of  the  two  branches  appointed.  Whether 
this  radical  change  in  the  method  of  appoint- 
ment of  the  city  tax  collector  and  of  numerous 
other  officers,  whereby  the  mayor  was  deprived 
of  all  participation  m  their  selection,  is  ultra 
nires  or  not,  is  the  predominant  and  control- 
ling question  in  the  case. 

The  power  to  pass  ordinances  regulating 
the  manner  of  making  appointments  to  office 
is  a  power  to  regulate  the  method  by  which 
appointments  shall  be  made  by  the  depository 
of  the  power  charged  with  the  duty  to  make 
them,  but  is  not  a  power  to  delegate  to  some- 
one else,  or  to  a  fraction  of  that  depository, 
the  authority  to  do  the  thing  which  the  de- 
pository itself  alone  was  commissioned  to  do. 
The  limits  and  the  scope  of  the  power  to  make 
appointments  of  municipal  officers  were  origi- 
nally defined  in  the  legislation  that  has  been 
•compressed  in  §  80,  art.  4,  Code  Pub.  Local 
Laws.  This  section  is  not  new  legislation, 
creating  and  demarking,  for  the  first  time,  the 
power;  but  it  comprises  portions  of  two  dis- 
tinct acts  of  assembly  passed  with  an  interval 
of  more  than  eleven  years  between  them— the 
one  being  supplementary  to  the  other.  But, 
when  they  were  codified,  the  last  in  point  of 
enactment,  which,  when  enacted,  was  simply 
a  supplement  to  the  former,  was  placed  first 
in  ^  30;  and  the  first  in  date  of  passage,  and 
which,  when  passed,  created  the  power,  was 
placed  second  in  order  in  the  body  of  the 
section.  This  circumstance,  however,  cannot 
alter  the  construction  which  ought  to  be 
placed  on  §  80,  as  found  in  the  Code,  or  make 
It  mean  precisely  the  reverse  of  the  meaning 
which  its  component  parts  as  originally  en- 
a(^  obviously  bear. 

As  the  fundamental  question  is  whether  the 
ordinance  that  strips  the  mayor  of  Baltimore 
city  of  all  participation  in  making  appoint- 
ments of  municipal  officers  is  a  valid  exercise 
of  the  powers  or  of  an^  of  the  powers,  given 
by  the  charter  of  the  city,  it  will  not  be  amiss 
first,  to  quote  the  section  of  the  Local  Laws 
under  which  it  is  claimed  the  power  to  pass 
the  ordinance  does  exist,  and  then  to  trans- 
cribe the  two  acts  of  assembly  which  are  em- 
bodied in  and  make  up  that  section.  Sec- 
'  tion  80,  art.  4,  Pub.  Local  Laws,  reads  as  fol- 
lows: '*  They  may  pass  ordinances  regulating 
the  manner  of  appointing  persons  to  office  un- 
der the  corporation,  which  they  are  or  may  be 
authorized  by  law  to  appoint;  but,  unless  such 
ordinances  be  pa88ed,the  mayor  shall  nominate, 
and,  by  and  with  the  advice  and  consent  of  a 
•convention  of  the  two  branches  of  the  city 
council,  shall  appoint,  all  officers  under  the 
■corporation,  except,"  etc.  Section  2,  chap. 
148,  Acts  1817,  provides:  "And  the  mayor  of 
the  dty  shall  nominate,  and  by  and  with  the 
sdvice  and  consent  of  a  convention  of  the  two 
branches  of  the  city  council  shall  appoint,  all 
officers  under  the  corporation  except,  etc.  And 
Act  1828,  chap.  114,  declares  "that  the  mayor 
and  city  council  may  pass  ordinances  regulat- 
ing the  manner  of  appointing  persons  to  office 
under  said  corporation,  which  they  are  now, 
or  may  hereafter  be,  authorized  by  law  to 
appoint;  anything  in  the  2d  section  of  the 
net  to  which  this  is  a  sij^pplement  to  the  con- 
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trary  notwithstanding."  Now,  it  must  be  con- 
ceded, because  it  is  too  plain  for  denial,  that 
if  the  act  of  1817  had  been  incorporated  in  the 
Code  without  qualification  of  any  kind,  and 
just  as  the  act  stood  on  the  day  of  its  adop- 
tion, more  than  three  quarters  of  a  century 
ago,  appointments  to  city  offices  could  only 
be  made  by  the  ma^or  with  the  advice  and 
consent  of  a  convention  of  the  two  branches 
of  the  city  council.  Under  that  act,  the 
mayor  and  the  city  council  were  the  depository 
of  the  power  to  make  appointments.  To 
those  two  constituent,  but  separate  and  in- 
dependent, departments  of  the  city  govern- 
ment, was  the  power  of  making  appoint- 
ments confined.  But  more  than  this,  not 
only  was  a  power  thus  conferred,  but  the 
method  of  its  exercise  was  prescribed.  The 
mayor  nominated,  and,  bv  and  with  the  ad- 
vice and  consent  of  the  convention,  ap- 
pointed. This  was  not  a  power  given  to  the 
municipality  as  a  mere  corporate  entity,  to  be 
exercised  like  other  corporate  powers  in  the 
usual  and  ordinary  way;  but,  having  been 
given  to  the  mayor  and  to  the  city  council  dis- 
Iributively,  the  manner  of  its  exercise  by  them 
was  specially  and  distinctively  declared.  The 
execution  of  the  power  was  placed  in  the 
mayor  and  a  convention  of  the  two  branches, 
but  not  in  the  branches  separately.  The 
method  or  manner  of  its  exercise  was  there- 
fore specifically  pointed  out.  Obviously,  so 
lone  as  that  provision  remained  unchanged  by 
the  legislature,  no  other  or  different  method  of 
exercSing  the  power  to  make  appointments 
could  have  been  resorted  to  by  the  municipal- 
ity, and  neiUier  the  mayor  nor  the  city  council 
could  have  invaded  the  distinctive  province  of 
each  other.  What,  then,  was  the  effect  of  the 
act  of  1828?  Did  it  change  the  depository  of 
power,  or  merely  authorize  the  same  depos- 
itory to  exert  the  power  of  appointment  in 
some  other  manner  which  the  municipality 
might  by  ordinance  prescribe? 

This  act  of  1828  was  passed  at  the  instance 
and  upon  the  request  of  the  mayor  and  city 
council.  A  resolution  requesting  the  delegates 
from  the  city  in  the  legislature  to  procure  an 
amendment  to  the  charter  empowering  the 
corporation  to  pass  ordinances  regulating  the 
manner  of  appointing  officers  was  presented  to 
the  general  assembly;  and.  comformably  to 
that  request,  the  act,  a  draft  of  which  accom- 
panied the  resolution,  was  adopted.  The  act 
of  1828  purported  to  be  a  supplement  to  the 
act  of  1817,  and  provided,  as  stated  before, 
that  the  mayor  ana  city  council  might  pass  or- 
dinances regulating  the  manner  of  making  ap- 
pointments to  offices  which  "they"  (that  is,  the 
mayor  and  citv  council)  are  or  may  hereafter 
be  bv  law  authorized  to  make,  ''anything  in 
the  2d  section  of  the  act  to  which  this  is  a 
supplement  to  the  contrary  notwithstanding." 
This  act  gives  a  power,  not  to  make  appoint- 
ments, but  to  regulate  the  manner  of  making 
such  appointments,  as  "they"  (the  mayor  and 
the  city  council)  are,  or  may  hereafter  be,  by 
law,  authorized  to  make;  and  it  does  this  not- 
withstanding there  is  "anything"  to  the  con- 
trary as  to  their  power  to  regulate  the  manner 
of  appointments  contained  in  the  act  of  1817; 
but  it  neither  in  terms  nor  bv  implication  in- 
terferes with  the  depository  of  power  to  make 
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appointments.  On  the  contrary,  the  legisla- 
ture, reco^izing  that  both  the  mayor  and  the 
city  council,  as  separate,  co-ordinate  branches 
of  the  municipal  government,  had  been  clothed 
with  the  power  to  make  appointments  of  mu- 
nicipal officers,  was,  in  the  act  of  1828,  careful 
to  provide  only  a  subsidiary  power,  by  which 
the  manner  of  making  appointments  might  be 
regulated  as  to  such  officers  as  they  (the  mayor 
and  city  council,  not  the  municipality,  but  the 
mayor  and  the  city  council  as  separate  branches 
of  the  municipality)  then  had,  or  might  there- 
after have,  the  power  to  appoint.  In  effect, 
the  act  reaifirms  the  existence  of  the  power  of 
the  mayor  and  of  the  city  council,  and  then 
gives  to  the  municipality,  in  its  corporate  ca- 
pacity, the  further  power  to  pass  ordinances, — 
whether  with  the  approval  of  the  mayor  or 
over  his  veto  is  wholly  immaterial — whereby 
the  manner  of  making  appointments  by  the 
mayor  and  the  city  council,  each  having  a 
voice,  might  be  regulated.  It  was  manifestly 
not  the  design  of  the  act  of  1828  to  put  it  in 
the  power  of  the  city  council  to  strip  the  mayor 
of  all  participation  in  makin?  appointments, 
any  more  than  it  was  contemplated  that,  under 
the  power  to  regulate  the  manner  of  appoint- 
ments, both  the  mayor  and  city  council  could, 
by  ordinance,  devest  themselves  of  that  power 
altogether,  and  delegate  it  to  a  total  stranger. 
The  language  of  the  act  of  1828  is  explicit. 
Bearing  in  mind  that,  when  that  act  was 
passed,  the  mayor  nominated,  and  a  conven- 
tion of  the  two  branches  assented  to  all  ap- 
pointments, and  that,  therefore,  both  the  mayor 
and  the  city  council,  as  distinct  entities,  were 
vested  with  the  power  of  appointment,  it  seems 
obvious  that,  when  the  act  of  1828  ^ave  au- 
thority for  the  adoption  of  ordinances  intended 
to  regulate  the  manner  of  making  appoint- 
ments which  they  (the  mayor  and  the  city 
council)  were  confessedly  then  empowered  by 
law  to  make,  it  did  not  take  away  the  joint 
power  antecedently  possessed  to  appoint,  but 
simply  provided  that  some  different  method  of 
exercising  that  same  joint  power  might  be  re- 
sorted to.  But,  if  thifl  were  not  abundantly 
clear,  it  is  certainly  made  so  when  the  thing 
authorized  by  the  act  to  be  done  is  considered. 
Now,  the  thing  authorized  by  the  act  to  be 
done  was  to  pass  ordinances  regulating  the 
manner  of  appointing  persons  to  office;  and  it 
comes  to  this  inquiry:  Does  the  authority  to 
regulate  the  manner  of  doing  a  thing,  of  itself, 
take  away  the  antecedent  power  to  do  the 
thing?  The  power  to  do  a  thing  must  pre- 
cede its  exercise.  It  may  be  given  coupled 
with  a  defined  method  of  execution,  or  it  may 
be  given  simply  and  nakedly  without  an  ac- 
companying modal  regulation.  But  if  after- 
wards, in  the  one  instance,  the  defined  method 
of  execution  be  altered,  or,  in  the  other,  a 
modal  regulation  be  added,  yet  in  neither  event 
would  the  power  be  thereby  necessarily  de- 
stroyed; the  power  to  do  the  thin^  would  re- 
main, though  the  manner  of  doing  it  might  be 
changed.  To  briefly  restate  the  proposition: 
The  act  of  1817  did  two  things:  It  first  gave 
to  the  mayor  and  to  the  city  council  jointly  the 
power  to  make  appointments;  secondly,  it  pre- 
scribed the  mode  or  manner  in  which  that 
power  should  be  exercised.  The  act  of  1828 
did  but  one  thing.  It  did  not  disturb  the 
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power  to  make  appointments,  but  it  did  confer 
authority  to  prescribe,  by  ordinance,  a  new  or 
different  manner  for  the  exercise  of  tiie  power, 
the  power  still  residing  where  the  act  of  1817 
had  reposed  it. 

Now,  then,  the  power  of  the  mayor  and  the 
city  council  to  jointly  make  the  appointaients 
under  the  act  of  1817  was  not  destroyed  by  the 
act  of  1828,  unless  the  authority  to  regulate  the 
manner  of  exercising  the  power  took  away 
the  power  itself.  It  could  only  do  this  upon 
the  assumption  that  the  power  to  regulate 
means  the  power  to  destroy.  That  such  is  not 
the  meaning  of  the  term  in  Maryland  has  been 
determined  more  than  once.  In  State  v.  Jtiott, 
61  Md.  297,  48  Am.  Hep.  105,  an  ordinance  of 
the  city  of  Baltimore,  whereby  the  burning  of 
lime  within  the  city  limits  was  prohibited,  was 
sought  to  be  upheld  under  that  provision  of  the 
charter  which  gave  the  city  authority  to  "reg- 
ulate the  places  for  manufacturing  soap  and 
candles,  etc.,  and  where  every  other  offensive 
trade  is  carried  on."  This  court  said:  *'The 
power  delegated  is  simply  to  regulate  the  places 
where  they  are  carried  on,  and  not  to  forbid 
their  being  carried  on,  or  to  destroy  them  alto- 
gether." And  in  Whitman  v.  StaU,  80  3Id. 
410,  it  was  held  that  a  power  to  regulate  the 
liquor  traffic  was  not  a  power  to  destroy  the 
trade.  See  also  Brown  v.  (y  Connelly  86  Conn. 
482,  4  Am.  Rep.  89. 

As  illustrating  the  correctness  of  the  con- 
struction placed  on  the  acts  of  1817  and  182^ 
in  this  opinion,  the  case  of  Com,,  Oarman,  v. 
Crogan,  155  Pa.  448,  may  be  cited.  Informa- 
tion of  John  M.  Garman,  district  attorney  of 
Luzerne  county,  was  filed,  giving  the  court  to 
understand  that  Michael  Crogan  had  exercised 
the  office  of  street  commissioner  of  the  city  of 
Wilkesbarre  without  warrant  of  law.  The  de- 
fendant had  been  appointed  street  commis- 
sioner of  the  city  of  Wilkesbarre  by  the  action 
of  the  city  councils.  The  position  of  the  re- 
lator was  that  a  valid  appointment  to  the  office 
required  the  concurrent  action  of  the  city- 
councils  and  the  mayor.  The  title  of  the  de- 
fendant depended  on  this  question.  The  char- 
ter of  the  city  gave  the  mayor  and  councils  the 
power  ''to  appoint  and  remove  such  officers 
...  as  they  may  deem  necessary  to  .  .  . 
enforce  the  ordinances  and  regulations  of  the 
city."  The  supreme  court  of  Pennsylvania* 
said:  ''Neither  the  mayor  nor  the  councils 
can  make  the  appointment  any  more  than  thej 
could  make  the  ordinances  the  officers  are  ap- 
pointed to  enforce."  And,  in  speaking  of  the 
charter,  the  opinion  proceeds:  "It  empowered 
the  mayor  and  councils  to  create  additional 
offices  and  to  fill  them.  In  the  exercise  of  this 
power  they  have  created  a  single  office  for  the 
entire  city  called  street  commissioner,  and  the 
mere  fact  that  the  office  was  created  by  them 
is  conclusive  upon  the  necessity  for  their  con- 
current action  in  order  to  fill  it.  It  is  needless 
to  add  that  the  city  ordinance  relied  on  as  an 
authority  for  the  appointment  by  the  councils 
alone  cannot  change  the  law  or  deprive  the 
mayor  of  the  powers  which  the  law  gives  him, 
without  his  consent."  And  judgment  of  oaster 
was  entered. 

When  the  codifiers  of  1860  consolidated 
the  acte  of  1817  and  1828,  in  §  25  of  art  4  of 
the  Code  of  Public  Local  Laws,  they  placed  the 
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provisions  of  the  act  of  1838  first:  and  Mr.  Poe, 
in  the  Code  of  18S8,  in  g  80  of  the  same  article 
of  the  new  Code,  followed  his  predecessors. 
But  this  circamstance  can  make  no  possible 
difference  In  the  meaning  of  the  acts  as  codi- 
fied. Both  acts  are  in  the  section,  and.  when 
tbey  were  brought  together,  then  their  mean- 
log  was  precisely  the  same  as  when  they  stood 
separately  and  apart.  The  power  of  the  mayor 
and  of  the  city  council,  as  two  independent  co- 
ordinate branches  of  the  city  government,  to 
make  appointments  of  oflScers,  is  still  retained 
ID  the  section,  as  conferred  by  the  act  of  1817. 
The  mode  of  m^kine:  such  appointments  desig- 
Dated  in  the  act  of  1817  is  still  there,  and  may 
be  exercised,  unless  the  authority  given  by  the 
act  of  1828  (which  is  also  there)  to  regulate  the 
manner  of  appointments  which  '*they"  (the 
two  departments,  the  mayor  and  the  city  coun- 
cil) are  authorized  by  law  to  make  is  validly 
exerted.  To  give  to  these  two  statutes,  when 
codified,  a  meaning  precisely  the  opposite  of 
the  one  they  had  before  they  were  codified, 
merely  because  the  one  passed  last  in  order  of 
time  happens  to  be  transcribed  first  in  the  same 
section  of  the  Code  which  contains  them  both, 
would  invoke,  or  rather  invent,  a  new  and  a 
very  dangerous  rule  of  interpretation.  Stat- 
utes should  be  construed  with  a  view  to  the 
original  intent  and  meaning  of  the  makers,  and 
such  construction  should  iSs  put  upon  them  as 
best  to  answer  that  intention,  which  may  be 
collected  from  the  cause  or  necessity  of  mak- 
ing the  act,  or  from  foreign  circumstances, 
and,  when  discovered,  ought  to  be  followed, 
although  such  construction  may  seem  to  be 
contrary  to  the  letter  of  the  statute.  Johnson 
V.  Beald,  38  Md.  852. 

Now.  it  cannot  be  assumed,  in  the  face  of 
the  explicit  language  used  in  the  act  of  1828, 
and  literally  reproduced  in  §  80  of  art.  4  of  the 
Code  of  Local  Laws,  that  the  legislature  ever 
intended  to  give  to  the  municipality  of  Balti- 
more the  power  to  pass  ordinances  delegating 
to  anyone  the  right  to  name  the  many  impor- 
taot  officers  that  the  efficient  discharge  of  the 
public  trusts  committed  to  the  corporation  may 
require.  And  yet  if  it  be  conceded  that  the 
mayor  may,  under  §  80,  be  deprived  of  all 
power  as  an  integral  part  of  the  appointing 
power,  because  the  power  to  regulate  the  man- 
ner of  appointments  means,  if  the  city  council 
so  enacts  over  his  veto,  an  abrogation  of  his 
antecedent  power  to  participate  therein,  there 
is  no  escape  from  the  conclusion  that  there 
can  be  by  ordinance,  passed  with  or  without 
his  approval,  a  valid  delegation  of  the  appoint- 
ing power  to  one  branch  of  the  city  council, 
and.  if  to  it.  then  likewise  to  a  sinele  individ- 
ual, not  even  a  member  of  the  city  govern- 
ment. Such  a  construction  means  that  there 
may  be  a  lawful  surrender  of  the  power  to  ap- 
point, and,  under  the  guise  of  regulating  the 
manner  of  appointment,  a  transfer  of  the  whole 
power  itself  to  an  alien.  And  why  not?  If  the 
statutes  do  not  place  this  power  in  the  mayor 
and  the  city  council  to  be  executed  by  them,  but 
gives  them  unlimited  and  unrestricted  authority 
to  pass  any  regulation  they  may  see  fit  as  to  the 
inanner  of  making  appointments,  there  is  no 
line  at  which  logically  you  must  halt,  and  say 
the  ultimate  limit  has  been  reached  beyond 
85LR.A. 


which  the  delegation  of  the  power  of  appoint- 
ment shall  not  go.  That  such  a  surrender  or 
transfer  to  another  of  the  power  to  appoint  is 
not  likely  to  occur  may  be  probable;  but  this 
probability  is  no  answer  to  the  argument  that 
the  construction  contended  for  irresistibly  es- 
tablishes its  possibility.  The  bare  possibility 
that  such  a  result  may  fiow  from  a  Judicial  con- 
struction of  a  statute  is  sufficient  to  demon- 
strate  the  utter  fallacy  of  the  interpretation; 
especially  when  there  is  another  and  a  differ- 
ent construction,  which  is  far  more  reasonable, 
and  which  leads  to  no  such  serious  consequen- 
ces. A  constructipn  fraught  with  consequen- 
ces so  pernicious,  as  well  as  so  dangerous  to 
the  order  and  good  government  of  a  great  city, 
must  be  rejected,  unless  the  plain,  imperative 
words  of  the  act  of  assembly  are  open  to  no 
other  meaning  at  all. 

Perhaps  it  may  not  be  out  of  place,  before 
concluding  this  opinion,  to  cite  a  few  cases  in 
which  this  court  has  held  that,  for  the  purpose 
of  ascertaining  the  meaning  of  a  section  or  pro- 
vision of  the  Code,  the  original  act  of  assembly 
embodied  in  the  section  or  provision  under 
consideration  may  be  consulted.  Thus,  in  the 
recent  case  of  Miles  v.  Stevenson^  80  Md.  866, 
where  it  was  insisted  that  mandamus  was  not 
the  proper  remedy  to  compel  county  commis- 
sioners to  restore  a  road  supervisor  to  the  office 
from  which  they  had  removed  him.  because 
§  81,  art  5,  of  the  Code,  giving  to  every  party 
aggrieved  by  an  order  passed  by  the  county 
commissioners  a  right  of  appeal  therefrom  to 
the  circuit  court,  furnished  an  appropriate 
remedy  by  appeal.  We  went  into  an  examina- 
tion of  the  original  act  from  which  .the  section 
was  codified,  and  finding  that  the  act,  when 
adopted,  had  relation  only  to  cases  relating  to 
public  roads,  and  that  the  section  providing 
for  an  appeal  to  the  circuit  court  was,  wbeu 
passed,  confined  to  appeals  in  such  proceedings, 
we  held  that  an  order  removing  a  road  super- 
visor from  office  was  not  such  an  order  as,  un- 
der that  section  of  the  Code,  could  be  reviewed 
on  appeal  by  the  circuit  court,  though  the 
terms  of  the  section  taken  by  themselves,  in 
the  place  where  found  in  the  Code,  and  with- 
out reference  to  the  original  act  by  which  they 
were  first  adopted,  were  probably  broad  enough 
to  embrace  Just  such  an  order.  See  also 
Maurice  v.  W<n'den,  52  Md.  294;  State  v.  Popp, 
45  Md.  432;  D(yr9ey  v.  Garey,  80  Md.  499. 

For  the  reasons  given,  the  ordinance  in  ques- 
tion is,  in  our  opinion,  ultra  vires  and  void. 
Asa  consequence,  the  appellee  was  not  law- 
fully elected  city  tax  collector,  and  hence  the 
writ  of  mandamus  which  issued,  directing  the 
mayor  to  administer  to  the  appellee  the  oath  of 
office,  should  not  have  been  ordered.  The  or- 
der app)ealed  from  must  therefore  be  reversed, 
and  the  petition  for  a  writ  of  mandamus  must 
be  dismissed. 

Order  reversed,  and  petition  for  writ  of 
mandamus  dismissed,  with  costs  above  and 
below. 

Rttssuniv  J.,  dissenting  (Filed  December  8, 
1896>: 

Notwithstanding  the  high  esteem  in  which 
I  hold  the  judgments  of  my  learned  brothers, 
I  am  unable  to  concur  in  their  conclusions  in 
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this  case,  and  it  is  proper  that  I  should  give 
the  reasons  for  my  dissent.  We  agree  in 
•everything  except  the  proper  construction  of 
the  charter  of  Baltimore  city,  contained  in  arti- 
cle 4  of  the  Code  of  Public  Local  Laws,  and 
the  extent  to  which  the  acts  of  1817  (chap.  148) 
and  of  1828-29  (chap.  114)  should  control  that 
construction.  This  court  has  in  several  cases 
-considered  the  effect  of  the  omission  of  acts 
and  parts  of  acta  from  the  Code  of  Public  Gen- 
eral and  Public  Local  Laws,  and  laid  down 
the  rules  by  which  the  Code  should  be  con- 
strued. 

In  the  case  of  Frederick  y.  Groshan,  80  Md. 
443,  96  Am.  Dec.  591,  the  controversy  related 
to  the  act  of  1847  (chap.  224),  which  authorized 
the  mavor,  aldermen,  and  common  council  of 
Frederick  City  to  open  and  widen  Carroll  creek, 
in  that  city.  The  act  was  not  included  in  the 
Code  of  Public  Local  Laws  (title  Frederick 
County),  and  it  was  contended  that,  being  a 
franchise,  it  was  still  operative,  notwithstand- 
ing the  omission.  Judge  Alvey,  in  denying 
this  contention,  said:  It  '*  would  involve  the 
necessity  of  constantly  examining  the  great 
multitude  of  public  local  acts  in  regard  to  the 
municipal  corporations  of  the  state,  in  the  scat- 
tered and  disconnected  form  in  which  they 
originally  passed,  and  the  doubt  and  contro- 
versy would  be  endless  as  to  what  were  the 
rights  and  privileges  of  such  corporations,  ex- 
isting at  the  adoption  of  the  Code.  The  ob- 
ject .  .  .  was  to  arrange  and  simplify  the 
whole  body  of  the  statute  law  of  the  state;  and 
the  legislature,  in  adopting  it  as  a  substitute 
for  all  the  public  general  and  public  local  stat- 
ute laws  then  existing,  plainly  intended  an  en- 
tire repeal  of  all  such  statutes  of  that  character 
then  on  the  statute  book  as  were  not  embraced 
in  the  codification;  for  otherwise,  instead  of 
simplification,  the  greatest  confusion  would 
•ensue."  In  the  case  of  Johns  v.  Doe,  Hodges, 
88  Md.  523,  Judge  Stewart,  delivering  the  opin- 
ion of  the  court,  said:  "The  legislature  de- 
signed to  preserve  all  that  was  needful,  and  to 
•discard  what  was  obsolete  or  inapplicable,  and 
relieve  the  statute  book  from  all  useless  mat- 
ter. .  .  .  Where  its  language  is  the  same 
as  that  of  any  antecedent  law,  the  well-estab- 
lished construction  is  to  be  regarded.  If  the 
terms  are  substantially  different,  they  must 
have  their  plain  and  obvious  interpretation, 
and  not  be  strained  to  conform  to  previous 
legislation."  It  "  is  to  be  understood  and  ex- 
pounded, according  to  the  law  establishing  it, 
as  a  substitute,  and  such  meaning  must  be 
given  to  the  language  employed  as  a  Just  con- 
struction will  warrant.  Again,  in  the  case  of 
Western  Maryland  College  v.  McKinstry,  75  Md. 
189,  in  which  the  omission  of  the  2d  section 
•of  -the  act  of  1884  (chap.  293).  relating  to 
the  execution  of  wills,  from*the  Code  of  1888, 
was  passed  upon,  this  court,  through  the  pres- 
■ent  learned  and  distinguished  chief  justice, 
said:  '*  If  the  statute  law  of  Maryland  had 
stood  at  the  date  of  the  death  of  Miss  McKin- 
stry as  it  did  stand  before  and  for  more  than 
five  years  after  the  execution  of  her  will,  that 
paper  would  have  been  admitted  to  probate  as 
a  valid  will  of  personal  property.  .  .  .  ]3ut 
in  the  recent  codification  of  the  laws  the  2d 
action  of  the  act  of  1884,  chap.  298,  which 
carefully  and  liberally  protected  from  the  oper- 
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ation  of  that  act  all  wills  relating  to  personal 
property  made  prior  to  August  1,  1884,  was 
omitted,  and  is  consequently  no  longer  the  law 
of  the  land." 

Having  these  decisions  in  view,  let  us  exam- 
ine Acts  1817,  chap.  148,  §  2,  and  Acts  1^38- 
29,  chap.  114,  and  see  how  far  they  have  been 
incorporated  into  article  4,  Code  Pub.  liocal 
Laws,  and  are  now  a  part  of  the  charter  of 
Baltimore  city,  and  how  far  they  have  been 
**  repealed,"  **  discarded  as  obsolete,"  and,  by 
its  adoption,  *'  are  no  longer  the  law  of  the 
land."  The  2d  section  of  the  act  of  1817  pro- 
vides  that  the  annual  session  of  the  city  coun- 
cil shall  be^n  on  the  1st  Mondav  in  January; 
that  two  thirds  of  each  branch  shall  be  a  Quo- 
rum to  do  business;  that  all  persons  holding 
offices  under  the  corporation  shall  hold  during 
the  pleasure  of  the  mayor,  unless  otherwise 
provided  for  by  acts  of  assembly  or  by  ordi- 
nances of  the  city, — and  then  proceeds  as  fot 
lows:  "And  the  mayor  of  the  city  shall  nom- 
inate, and  by  and  with  the  advice  and  consent 
of  a  convention  of  the  two  branches  of  the  city 
council  shall  appoint,  all  officers  under  ^e 
corporation,  except  the  register  of  the  city,  and 
the  clerks  employed  by  the  city,  or  under  their 
authority."  The  act  of  1828-29  (chap.  114). 
which  was  passed  as  a  supplement  to  the  act 
of  1817,  and  in  accordance  with  a  joint  resolu- 
tion of  the  mayor  and  city  council,  requesting 
that  the  charter  be  so  changed  as  to  empower 
the  corporation  to  pass  ordinances  "regulating 
the  manner"  of  appointing  city  officers,  u  as 
follows:  "That  the  mayor  and  city  council 
of  Baltimore  may  pass  ordinances  regulating 
the  manner  of  appointing  persons  to  office, 
under  said  corporation,  which  they  are  now 
or  may  hereafter  be  authorized  by  law  to 
appoint,  anything  in  the  2d  section  of  the 
act  to  which  this  is  a  supplement  to  the  con- 
trary notwithstanding."  Section  30,  art  4, 
Code  Pub.  Local  Laws,  title  Baltimore  City, 
reads  as  follows:  "  They  may  pass  ordinances 
regulating  the  manner  of  appointing  persons 
to  office  under  the  corporation  which  they  are 
or  may  be  authorized  by  law  to  appoint,  but, 
unless  such  ordinances  be  passed,  the  mayor 
shall  nominate,  and  by  and  with  the  advice  and 
consent  of  a  convention  of  the  two  branches  of 
the  city  council  shall  appoint,  all  officers  under 
the  corporation,  except  the  register,"  etc.  A 
careful  comparison  of  these  acts  of  assembly 
with  each  other  and  with  the  Code  will  show 

(1)  that,  after  the  passage  of  the  act  of  1828- 
29,  the  power  of  appointment  to  office  under 
the  corporation  was  taken  from  the  mayor  and 
transferred  to  the  corporation,  in  obedience  to 
the  request  of  the  mayor  and  city  council;  and 

(2)  that,  by  the  adoption  of  the  Code,  the  char- 
ter was  entirely  changed,  by  the  omission  of 
all  authority  in  the  mayor  to  appoint  persons 
to  office,  except  in  the  event  that  ordinances 
were  not  passed  "  regulating  the  manner"  of 
their  appointment.  The  first  of  these  propo- 
sitions is  conclusively  proved  by  the  language 
of  the  act  of  182^29,  which  authorized  the 
"  mayor  and  city  coundl  of  Baltimore  "  to  pass 
ordinances  ''regulating  the  manner  of  appoint- 
ing persons  to  office  under  said  corporation/'— 
meaning  thereby  .the  corporation  whose  name 
is  the  "Mayor  and  City  Council  of  Baltimore." 
As  was  well  said  by  the  learned  Judge  be. 
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low,  ''If  it  was  intended  by  the  legislature 
that  they  should  each,  or  either,  continue  to 
be  necessary  constituents  in  the  act  of  appoint- 
ment, what  possible  purpose  was  there  in  the 
passage  of  the  act?"  The  second  of  these 
propositions  is  proved  by  the  addition  in  the 
Code  of  the  words,  ''Unless  such  ordinances 
be  passed,  the  mayor  shall  nominate,  and  by 
aud  with  the  advice  and  consent  of  a  conven- 
tion of  the  two  branches  of  the  city  council, 
shall  appoint  all  officers  under  the  corporation, 
except  the  register,"  etc.  The  addition  of 
these  words  made  an  entire  change  in  the 
charter  of  Baltimore  city,  so  far  as  the  mayor's 
power  of  appointment  of  persons  to  office  was 
concerned,  by  omitting  therefrom  the  positive 
and  unequivocal  authority  to  make  such  ap- 
pointments, and  limiting  it  to  the  contingency 
of  a  failure  on  the  part  of  the  corporation  to 
*'pass  ordinances  regulating  the  manner"  of 
making  them.  The  act  of  1817  (chap.  148), 
having  been  repealed  by  the  adoption  of  the 
Code,  cannot  be  revived  by  construction. 
Pingree  v.  8neU,  42  Me.  53;  EUis  v.  Paige,  1 
Pick.  45;  23  Am.  &  Eng.  Enc.  Law,  p.  487, 
and  cases  there  cited.  Any  other  construction 
would  render  the  change  made  by  the  legisla- 
ture meaningless,  and  operate  as  a  judicial  re- 
construction of  ^  13,  by  excepting  from  its 
provisions  all  ordinances  relating  to  the  mak- 
ing of  appointments  to  office.  The  cases  of 
iitaU  V.  Papp,  45  Md.  482;  Maurice  v.  Warden, 
52  Md.  283:  and  D&r^ey  v.  Qarey,  80  Md.  499,— 
•do  not  conflict  with  this  construction.  In 
Popp'9  Case  it  was  merely  decided  that  in  con- 
struing the  Code,  all  parts  in  pari  materia 
must  be  read  together,  regardless  of  the  head- 
ing under  which  they  are  found,  and  in  the 
other  cases,  where  the  meaning  of  the  original 
act  was  looked  to,  the  language  in  the  Code 
was  either  identical  or  substantially  the  same 
as  that  in  the  original  acts,  and  they  come  fully 
within  the  canons  of  construction  laid  down  by 
Judge  Stewart  in  the  case  of  Johns  v.  Doe, 
Hodges.  33  Md.  528. 

Bat  it  is  claimed  that  the  power  to  regulate 
* '  the  manner  of  appointing  persons  to  office" 
does  not  include  the  power  to  make  the  ap- 
pNointroent,  because  that  would  destroy  the 
right  of  a  constituent  element  thereof  ^the 
mayor)  to  participate  in  such  appointment;  and 
the  cases  of  State  v.  Mott,  61  Md.  297, 48  Am. 
Rep.  105;  Whitman  v.  State,  80  Md.  410,  31  Atl. 
325;  Brmen  v.  (TGonneU,  36  Conn.  432,  4  Am. 
Rep.  89;  and  Com,,  Oarman,  v.  Crogan,  155  Pa. 
448, — are  relied  upon  as  supporting  this  con- 
tention. In  the  case  of  Brawn  v.  (y  Connelly 
the  statute  under  consideration  was  in  contra- 
vention, not  of  some  supposed  or  inferential 
restriction,  but  of  the  express,  positive,  man- 
datory provision  of  the  Constitution  of  Con- 
necticut. In  MotVs  Case  and  W hitman* s  Case 
the  ordinance  or  statute  under  consideration 
was  an  absolute  inhibition  of  a  particular 
thing,  such  as  the  reducing  to  lime  of  any  oys- 
ter shells  within  the  limits  of  Baltimore  citv, 
and  the  sale  of  any  liquor  in  the  seventh  dis- 
trict of  Dorchester  county.  These  are  vastly 
different  from  the  case  under  consideration. 
The  ordinance  in  this  case  does  not  prohibit 
directly  or  indirectly  the  levy  and  collection  of 
taxes,  nor  does  it  in  anj  particular  cripple  the 
machinery  for  collecting  them.  The  same 
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breath  that  repeals,  re-enacts  with  full  force 
and  vitality,  and  these  cases  are  therefore 
clearly  distinguishable  from  the  one  under  con- 
sideration. Bv  the  charter  of  the  city  of 
Wilkesbarre  the  power  of  the  corporation  is 
vested  in  the  corporate  officers,  the  mayor  be- 
ing one  of  them.  He  was  a  constituent  ele- 
ment in  the  exercise  of  the  powers  granted  bv 
the  charter;  and  the  ordinance  under  consid- 
eration, in  Com,,  Oarman,  v.  Crogan,  155  Pa. 
448,  having  denied  him  bis  right  to  participate 
in  the  appointment  of  the  officers  therein  men- 
tioned, not  being  the  act  of  the  depository  of 
the  power,  was  declared  invalid  by  the  supreme 
court  of  Pennsylvania.  The  charter  of  Balti- 
more city  vests  no  such  power  in  the  mayor. 
Whatever  power  he  possesses  is  not  inherent 
In  the  executive  office,  but  must  exist,  if  at  all, 
by  virtue  of  the  authority  conferred  upon  him 
by  the  sovereign  power,  to  wit,  the  ledslature. 
Mechem,  Pub.  Off.  ^g  108,  109.  There  is 
no  inhibition  in  this  state  which  prevents  the 
legislative  branch  of  the  government  from  ex- 
ercising the  power  of  appointment  to  office. 
This  question  was  before  this  court,  and  ex- 
pressly decided  in  the  case  of  Baltimore  v  State^ 
Board  of  Police,  15  Md.  376,  74  Am.  Dec.  572. 
It  was  urged  in  that  case  that  the  act  of  assem- 
bly violated  article  8  of  the  Declaration  of 
Rights,  which  declared  that  the  legislative,  ex- 
ecutive, and  judicial  powers  ought  to  be  kept 
separate.  In  denying  this  contention.  Judge 
Tuck  said:  **  We  are  not  prepared  to  adoait 
that  the  power  of  appointment  to  office  is  a 
function  intrinsicallpr  executive,  .  .  .  namely, 
that  it  is  inherent  m,  and  necessarily  belongs 
to,  the  executive  department."  And  Judge 
Legrand,  in  an  able  and  exhaustive  concurrinr 
opinion,  quoting  Crane  v.  Meginnis,  1  Gill  & 
J.  472.  19  Am.  Dec.  237,  said;  **  The  legislative 
department  is  nearest  to  the  source  of  power, 
and  is  manifestly  the  predominant  branch  of  the 
government. "  Cities  and  counties  are  but  local 
divisions  of  the  state,  organized  for  the  more 
economical  administration  of  the  government 
Every  power  they  possess  could  be  exercised 
bv  the  legislature.  Daly  v.  Morgan,  69  Md. 
467,  1  L.  R.  A.  757.  In  the  absence  of  a  char- 
ter for  Baltimore  city,  the  legislature  could 
levy  all  taxes,  appoint  all  officers,  and  provide 
for  everything  necessary  to  govern  the  city. 
Not  choosing  to  do  this,  it  has  granted  a  char- 
ter to  "the  inhabitants  of  Baltimore"  hj  the 
name  of  the  "  Mayor  and  City  Council  oi  Bal- 
timore." and  delegated  to  them,  as  a  corpora- 
tion, all  the  powers  it  possessed  that  were 
necessary  to  an  efficient  government  of  the  city, 
among  which  was  the  legislative  authority  to 
create  offices,  and  the  power  of  controlling 
(regulating)  "  the  appointment  of  persons  to 
office."  The  corporation,  having  the  power  to 
create  offices,  and  to  regulate  the  appointment 
of  persons  thereto,  possessed  all  the  powers  of 
the  legislature  over  the  subject,  and  that  in- 
cludes the  power  to  appoint.  Baltimore  v. 
folate.  Board  of  Police,  15  Md.  376.  74  Am.  Dec. 
572;  Wayne  Twp.  v.  CahiU,  49  N.  J.  L.  144; 
State,  Trowbridge,  v.  Newark,  46  N.  J.  L.  140; 
Bridges  v.  ShaUcross.  6  W.  Va.  591.  The 
donee  of  a  power  who  executes  it  cannot  be 
said  to  have  delegated  it;  and  in  passing  the 
ordinance  declaring  that  the  city  collector 
should  thereafter  be  appointed  by  a  convention 
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of  the  two  braDcbes  of  the  city  council  there 
was  neither  an  unwarranted  assumption  nor  a 
delegation  of  power,  but  merely  the  exercise 
of  the  power  of  the  state  conferred  by  the 
charter,— the  exercise  of  the  legislative  func- 
tion of  predetermining  what  the  law  shall  be 
for  the  regulation  of  all  future  cases  falling 
under  its  provisions.  Vide  Bates  v.  Kimball, 
2  D.  Chip.  (Vt.)  77;  Neicland  v.  Marsh,  19  111. 
388;  Cooley,  Const.  Lim.  5th  ed.  pp.  108,  109. 
This  construction  has  received  the  sanction  of 
the  mayor  and  city  council  since  1829.  Re- 
ferring to  the  contemporaneous  construction 
of  the  powers  granted  by  the  act  of  1829,  and 
the  Code  of  Public  Local  Laws  (art.  4),  as  evi- 
denced bv  the  City  Code  of  1893,  the  learned 
judge  below  said:  '*  The  different  modes  of  ap- 
pointment therein  provided  for  show  that  it 
has  never  been  supposed,  since  1829,  that  the 
statute  law  required  the  concurrence  of  the 
mayor  and  city  council  in  the  act  of  appoint- 
ment, or  that  each  of  them  was  a  necessary 
constituent  of  the  act. "  This  contemporaneous 
construction  of  the  charter,  of  such  duration, 
continuously  practised  under,  ought  not  to  be 
shaken  but  upon  the  ground  of  manifest  error 
and  cogent  necessity.  The  power  having  been 
exercised,  in  the  manner  provided  in  the  ordi- 
nance under  consideration,  from  1829  to  the 
present  time,  ''ought  to  be  deemed  almost  con- 
clusive evidence  of  its  possession."  Kiersted 
V.  State,  CosteUo,  1  Gill  &  J.  248;  Egerton  v. 
Rtilly,  Id.  385;  Bradford  y.  Jones,  1  Md.  869; 
State  V.  Mayhev),  2  Gill,  487;  Harrison  v.  State, 
Harrison,  22  Md.  491.  85  Am.  Dec.  658. 

Finally,  on  a  former  appeal  between  the 
parties  to  this  cause  {Creager  v.  Hooper,  83  Md. 
490),  we  remanded  it,  in  order  that  ''the  ends 
of  justice  might  be  promoted  "  by  a  trial  "upon 
its  merits."  The  ordinance  in  question  was 
set  out  in  the  petition,  and  the  power  to  pass 
it  denied  by  the  answer,  and  the  question  ar- 
gued in  the  briefs,  and  orally,  at  least,  by  the 
appellant.  With  great  deference  to  my  learned 
brothers,  it  seems  to  me  that,  so  far  as  the 
question  of  ultra  vires  is  concerned,  we  are 
concluded  by  that  decision,  since  there  could 
not  possibly  be  any  "  merit"  in,  nor  any  '*end 
of  justice"  to  be  promoted  by,  the  trial  of  a 
case  which  had  no  other  foundation  than  an 
ultra  vires  ordinance.  I  am  therefore  of  opin- 
ion that  the  order  directing  the  peremptory 
mandamus  to  issue  should  be  affirmed. 

A  petition  for  rehearing  was  subsequently 
filed,  in  response  to  which  McSherry,  J.,  on 
January  7,  3897,  handed  down  the  following 
opinion: 

We  have  carefully  considered  the  elaborate 
brief  mailed  to  us  before  being  filed  in  support 
of  the  motion  made  for  a  reargumcnt  of  this 
case,  but  we  fail  to  discover  any  reason  why 
the  motion  should  prevail.  There  is  no  occa- 
sion for  a  restatement  of  the  grounds  upon 
which  the  conclusion  reached  by  a  majority  of 
the  court  was  founded,  but  inasmuch  as  it 
seems  to  be  supposed  that  we  ignored  the  pro- 
visions of  the  Code  of  Public  Local  Laws,  and 
founded  our  judgment  upon  antecedent  acts  of 
assembly  alone,  it  may  not  be  amiss  to  remove 
this  misapprehension.  What  we  did  was  to 
construe  a  particular  section  of  the  Local 
Code,  which  was  not  new  legislation,  by  refer- 
35  L.  R.  A. 


ring  back  to  and  ascertaining  the  meaning  of 
the  original  acts  of  assembly  that  were  com- 
pressed and  consolidated  in  that  section.  This. 
is  a  perfectly  familiar  method  of  construction, 
often  followed  by  this  and  by  other  courts. 
and  in  no  way  at  variance  with  the  case  of 
Frederick  v.  Groshon,  30  Md.  436,  96  Am. 
Dec.  591,  and  others  of  that  type  relied  od  in 
the  brief.  The  case  at  bar  and  the  case  in  ^ 
Md.  are  as  wide  apart  as  the  extremities  of  tbe 
earth's  axis.  In  Oroshon*s  Case  it* was  insis.t«l 
that  a  public  local  act  of  assembly  relating  to 
the  municipality  of  Frederick  and  passed  Iodz 
before  the  Code  of  1860  was  adopted,  but  uot 
incorporated  in  that  Code,  when  it  went  into 
effect,  was  still  in  force  after  the  Code  became 
operative,  and  was  in  force  in  spite  of  the 
declaration  of  the  legislature  that  all  public 
general  and  public  local  laws  not  included  in 
the  Code  were  repealed. 

It  was  held  that  the  local  act  was  repealed 
because  not  included  in  the  Code — the  Ci^ie 
having  superseded  all  other  public  general  and 
public  local  legislation.  But  in  this  case  there 
IS  no  such  condition.  Both  the  acts  of  1817 
and  1828  are  incorporated  in  §  30  of  article  4 
of  the  public  local  laws,  and  there  is  no  ques 
tion  of  repeal  involved  at  all — the  sole  questioD 
being  one  of  construction,  or  as  to  the  meaning 
of  a  statute  confessedly  in  force.  In  the  Gr'*- 
shon  Case  the  effort  was  to  rescue  a  statute 
from  repeal.  In  this  it  is  to  ascertain  the 
meaning  of  an  unrepealed  statute.  It  is  aJso 
contended  that  the  decision  of  this  court  in 
June  last  upon  the  record  then  brought  up 
between  the  same  parties,  practically  conceded 
the  power  of  the  city  council  to  pass  the 
ordinance  we  have  pronounced  ultra  vires,  and 
consequently  invalid.  And  it  is  suggested  that 
unless  this  court  had  then  supposed  that  the 
city  council  possessed  the  power  to  enact  the 
ordinance  as  actually  passed,  we  would  not 
have  sent  the  case  back  for  a  hearing  on  its 
merits.  But  it  was  precisely  because  the  cK^e 
was  not  then  before  us  on  the  merits,  and  pre- 
cisely because  the  construction  of  the  statute 
was'^not  involved  on  the  former  appeal  that 
this  ultra  vires  question  was  not  at  that  time 
considered  or  passed  upon.  Indeed,  in  the 
opinion  filed  in  June  we  were  careful  to  say: 
"The  merits  of  the  controversy  have  never 
been  passed  on  by  the  court,  nor  has  the  ea» 
ever  been  in  condition  that  they  could  be  pifwfrf 
upon.  .  .  .  But  in  remanding  the  case  it  is 
proper  to  say  that  the  questions  involved  are 
either  those  touching  the  passage  or  existence 
of  an  ordinance,  or  questions  resulting  there- 
from. .  .  .  For  these  reasons  the  case  will 
be  remanded,  that  it  may  be  tried  on  its  merits." 
Had  we  stepped  out  of  our  way  to  decide  a 
question  not  discussed  by  the  counsel  for  the 
mayor,  because  not  included  in  the  interlocu- 
tory and  technical  point  of  pleading  then 
solely  before  us,  or  to  determine  the  merits, 
when  we  explicitly  declared  that  the  merits 
were  not  before  us  for  adiudication  at  all.  xre 
would  have  departed  widely  from  the  settled 
policy  of  this  court,  and  we  would  have  clearly 
exceeded  the  prescribed  limits  of  our  jurisdic- 
tion as  an  appellate  tribunal. 

We  do  not  deem  it  necessary  to  pursue  the 
subject  further,  and  we  merely  add  in  conclu- 
sion that  we  are  authorized  by  Judge  Roberts 
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and  Judge  Boyd  to  say  for  tfaem,  that  though 
they  did  not  sit  during  the  oral  argument  of 
the  case,  they  have  examined  the  question  of 
ultra  Href  and  fully  concur  in  the  conclusion 
reached  by  the  judges  who  united  in  the 
majority  opinion. 

The  motion  far  a  reargument  is  overruled. 


George  W.  HARPER  et  at.,  Appts., 

V. 

Rachel  C.  CLAYTON. 


(. 
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I  li^ht  of  dower  eajmot  be 
reacbed  by  a  creditor's  bill  In  tbe  absence  of 
any  provision  therefor  by  statute. 

(December  8, 1890.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Court  for  Kent  County  dismissing 
a  creditor's  bill  filed  to  reach  defendant's  in- 
choate dower  right  in  certain  property.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  P.  Gorier  and  Hope  H. 
BarroU,  for  appellants: 

A  ri^ht  of  dower  before  assignment  may  bb 
reached  by  a  creditor's  bill,  and  subjected  to 
the  payment  of  debts. 

2  Scribner,  Dower.  3d  ed.  p.  47;  Hamilton  v. 
3fohun,  1  P.  Wins.  122;  Tompkins  v.  Fonda,  4 
Paige,  448;  Stewart  v.  McMartin,  5  Barb.  488; 
Payne  v.  Becker,  87  N.  Y.  158;  4  Kent,  Com. 
61;  Davison  v.  Whittlesey,  1  MacArth.  168; 
Mathes  v.  Bennett,  21  N.  H.  204. 

This  unassigned  right  of  dower  Is  certainly 
called  in  the  decisions  of  the  courts  and  in  the 
textbooks  "a  chose  in  action."  The  word 
'  'property"  in  the  Code  includes  choses  in  ac- 
tion. 

2  Bouvier,  Law  Diet.  1883  ed.  p.  479;  Brant- 
ley, Pers.  Prop.  §§  6,  7;  Wms.  Pers.  Prop,  gg 
4-7;  1  Schouler.  Pers.  Prop.  §§  11. 12;  Smith, 
Pers.  Prop.  §  22;  Darlington,  Pers.  Prop.  pp. 
7-10;  Waikins  v.  Dorsett,  1  Bland,  Ch.  580. 

The  case  at  bar  is  analogous  to  the  case  where 
the  debtor  has  no  property  liable  to  execution 
except  an  equitable  interest  in  personal  estate. 
As  such  an  interest  cannot  be  sold  under  an 
execution,  the  proper  course  of  procedure  is 
for  the  creditor  to  order  a  fi.  fa.  levied  upon 
the  personalty,  and  then  file  a  bill  for  its  abso- 
lute sale. 

Harri9  v.  Aleock,  10  Gill  &  J.  226,  82  Am. 
Dec.  226. 

Generally  property  assignable  can  be  taken 
for  debts. 

Warner  ▼.  Bice,  66  Md.  441;  Watkins  v.  Dor- 
nett,  1  Bland,  Ch.  583;  Maceubbin  v.  Cromioell, 
2  Harr.  &  G.  455;  Coombs  v.  Jordan,  8  Bland, 
Ch.  816,  22  Am.  Dec.  286;  Rowland  v.  Craw- 
ford, 7  Harr.  &  J.  54;  Miller  v.  Allison,  8  Gill 
&J.  38. 


EquitaUe  interest  in  personal  propertv  may 
be  subjected  to  payment  of  debts  by  Sill  in 
equity. 

Harris  v.  Alcock,  10  Gill  &  J.  251,  32  Am. 
Dec.  158;  Rose  v.  Bevan,  10  Md.  470,  69  Am. 
Dec.  170;  Martin  v.  Jewell,  87  Md.  535;  Fur- 
long V.  Edwards,  8  Md.  113;  Myers  ▼.  Amey,  21 
Md.  805;  Bruce  v.  Levering,  28  Md.  294. 

Dower  is  an  interest  in  land;  so  with  in- 
choate right  to  same. 

4  Kent,  Com.  50;  Bullard  v.  Briggs,tV\c)s.. 
589,  19  Am.  Dec.  292;  Denton  v.  Sanny,  8 
Barb.  620;  McMahon  v.  Oray,  150  Mass.  290, 
5  L.  R.  A.  748;  Boltz  v.  Stolz,  41  Ohio  St.  551; 
Reiff  V.  Horst,  55  Md.  47;  2  Scribner,  Dower, 
p.  85,  §  21. 

A  widow  before  assignment  has  the  right, 
because  of  having  an  interest  in  the  land,  to  re- 
deem a  mortf^age  and  thereby  be  subrogated 
to  the  rights  of  the  mortgagee. 

2  Storv.  Eq.  Jur.  §  1028;  8  Pom.  Eq.  Jur. 
§  1212;  kcNiece  v.  Miason,  78  Md.  176. 

Where^  party  cannot  obtain  relief  at  law  by 
reason  of  the  peculiar  situation  of  the  property 
or  the  equitable  nature  of  the  title  to  it,  he  may 
obtain  relief  by  a  bill  in  equity. 

Watkins  v.  thrsett,  1  Bland.  Ch.  580;  Coombs 
V.  Jordan,  3  Bland,  Ch.  816,  22  Am.  Dec.  286; 
Edgell  v.  Haywood,  8  Atk.  852;  Smither  v. 
Lewis,  1  Vern.  898;  Taulor  v.  Jones,  2  Atk. 
600;  King  v.  Dupine,  Id.  603.  note;  King  v. 
Marissal,  3  Atk.  192;  Horn  v.  Horn,  1  Ambl.79; 
Hadden  v.  Spader,  20  Johns.  554;  Bayard  v. 
Hoffman,  4  Johns.  Ch.  450;  Spader  v.  Davis, 
5  Johns.  Ch.  280;  Egberts  v.  Pemberton,  7 
Johns.  Ch.  208;  Weed  v.  Pierce,  9  Cow.  722. 

In  Maryland  dower  before  assignment  may 
be  conveyed  in  equity. 

Kiddall  v.  THmble,  1  Md.  Ch.  143,  8  Gill, 
162;  Maccuhbin  v.  Cromwell,  2  Harr.  &  G.  443; 
2  Scribner.  Dower,  2d  ed.  chap.  2,  p.  46. 

Messrs.  James  A.  Pearee  and  Lewin  W. 
Wiekes,  for  appellee: 

A  mere  right  of  dower  is  not  subject  to  exe* 
cution  at  law  in  the  absence  of  a  statute. 

2  Scribner,  Dower,  2d  ed.  p.  89;  Harding  v. 
Stevenson,  6  Harr.  &  J.  267;  Reiff  v.  Horst,  55 
Md.  42. 

A  judgment  creditor  has,  even  against  the 
real  estate  of  his  debtor,  neither  a  Jus  ad  rem, 
nor  a  jus  in  re,  and  still  less  has  he  any  such 
right  against  an  unassigned  dower  interest  of 
his  debtor.     No  equity  exists  "unless  some 
equitable  obligation  to  do  some  positive  act 
with  respect  to  the  subject-matter,  arising  from 
a  cause  recognized  by  the  rules  of  equity  juris- 
prudence, rests  upon  one  party,  and  a  corre- 
sponding equitable  right  to  have  the  act  done 
by  that  party,  with  respect  to  the  sanae  subject- 
matter,  springing  from  the  same  efficient  cause, 
is  held  by  the  other  party." 

Equity  does  not  create  rights  which  the  com- 
mon law  denies,  but  it  gives  effectual  redress 
for  the  infringement  of  existing  rights,  where, 
by  reason  of  special  circumstances  of  the  case, 
redress  at  law  is  inadequate. 

1  Pom.  Eq.  Jur.  §  865;  1  Story,  Eq.  Jur.  64. 


NoTB.— Tbe  above  case  is  somewhat  unusual  in 
mpect  of  the  question  decided. 

Ab  to  creditors*  bills  ffenerally,  see  Fechhelmer  v. 
HoUaoder  (D.  C.)  1 L.  R.  A.  388,  and  note;  Pettibone 
y.  Toledo,  a  A  St.  L.  R.  Ck).  (Mass.)  1 L.  B.  A.  7»7,  and 
35L.R.A. 


note  Wilson  v.  Martin- Wilson  Automatic  T.  Alarm 
Co.  (Mass.)  8  L.  R.  A.  809:  Venable  v.  Klckenberg 
(Mass.)  8  L.  R.  A.  628,  and  noU;  and  Braers  v.  Gay- 
nor  (Wis.)  21  L.  R.  A.  161. 


212 


Maryland  Court  of  Appeals. 


Dec., 


The  New  York  cases  rest  solely  upon  statute 
law. 

4  Kent.  Com.  61. 

Courts  of  equity  have,  in  the  absence  of  stat- 
utory provisions,  no  power  to  subject  a  widow's 
right  of  dower  before  assignment  to  the  pay- 
ment of  her  judgment  debts. 

Mnxon  v.  Qray^  14  R  I.  641 ;  Oreene  v.  Keene, 
Id.  388,  51  Am.  Rep.  400;  Buford  v.  Bvford, 
1  Bibb,  305;  DoyU  v.  Sleeper,  1  Dana,  531; 
Watkins  v.  Darsett,  1  Bland,  Ch.  530;  Shaw  v. 
Aveline.  5  Ind.  380;  Keightley  v.  WalU,21[  Ind. 
384;  Donovan  v.  Finn,  Hopk.  Ch.  59,  14 
Am.  Dec.  531. 

Fowler,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  below  are  judgment  creditors 
of  the  defendant,  who  is  the  widow  of  the  late 
John  S.  Clayton,  and  as  such  widow  she  is 
entitled  to  dower  in  the  real  estate  of  her  late 
husband.  But  it  appears  that  her  dower  has 
never  been  actually  assigned  or  set  off  to  her, 
and  it  would  therefore  follow  that  she  has  not, 
at  common  law,  any  interest  or  estate  in  the 
lands  of  her  husband  until  such  assignment 
has  been  made.  **Previous  to  her  assignment, 
her  interest  is  a  mere  chose  in  action, — nothing 
but  a  right,  by  appropriate  proceedings,  to 
compel  the  assignment  to  be  made."  Freem. 
Executions,  ^  185.  So  long,  therefore,  as  the 
common  law  prevails,  the  unassigned  dower 
right  cannot  be  taken  in  execution  at  law.  It 
is  contended,  however,  and  this  contention  ap- 
pears to  be  the  main  ground  upon  which  the 
plaintiffs  ask  the  aid  of  a  court  of  equity,  that, 
the  law  affording  them  no  relief,  equity  must 
necessarily  do  so.  And  although  an  interest- 
ing question  of  equity  jurisdiction  is  here  pre- 
sented which  has  been  examined  by  some  of 
the  most  learned  jurists  both  of  England  and 
this  country,  it  would  be  impossible  in  the 
limits  of  this  opinion  to  do  more  than  re- 
fer to  and  discuss  some  of  the  leading  cases. 
In  the  early  cases  of  England  the  jurisdiction 
here  contended  for,  to  subiect  choses  in  action 
to  the  claims  of  creditors  oy  a  creditors'  bill, 
was  sustained,  but  generally  upon  the  ground 
of  fraud,  trust,  or  for  some  other  reason  which 
it  was  conceded  would  entitle  the  creditor  to 
invoke  its  aid.  Thus,  Taylor  v.  Jone»,  2  Atk. 
600,  lays  down  the  doctrine  that  where  a  debtor 
has,  in  fraud  of  his  creditors,  assigned  to 
trustees  certain  choses  in  action  in  trust  for 
himself  for  life,  and  then  over  to  his  wife  and 
children,  a  court  of  equity  will  favorably  hear 
the  application  of  such  creditors,  and  decree 
such  trust  estate  to  be  sold  for  the  payment  of 
their  debts.  And  this  was  held  to  be  so  not- 
withstanding such  choses  in  action  were  not 
subject  to  levy  and  sale  upon  execution  at  law. 
King  v.  Afarisml,  3  Atk.  1»2;  Edgell  v.  Hay- 
wood, Id.  352;  Horn  v.  Horn,  1  Ambl.  79;  Part- 
ridge V.  Gopp,  2  Ambl.  596;  Smiiher  v.  Leiois,  1 
Vern.  398.  But  even  in  cases  like  that  of  Tay- 
lor V.  Jones,  supra,  and  the  others  just  cited, 
which  would  perhaps  be  now  generally  con- 
ceded to  be  within  the  limits  of  equity  juris- 
diction because  of  the  allegation  and  proof  of 
fraud,  it  was  subsequently  held  in  England 
that  creditors  could  get  no  relief  in  equity,  be- 
cause they  had  no  legal  right  which  equity 
could  enforce.  Dundas  v.  Dutens,  1  Ves.  Jr. 
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196;  Qrogan  v.  CJooke,  2  Ball  &  B.  230.  In  the 
case  last  cited  Lord  Manners  quoted  Lord 
Thurlow  as  having  said:  "The  opinion  in 
Horn  V.  Horn  is  so  anomalous  and  ud founded, 
that  forty  such  opinions  would  not  satisfy  me. 
It  would  be  preposterous  and  absurd  to  set 
aside  an  agreement,  which,  if  set  aside,  leaves 
the  stock  in  the  name  of  a  person  where  yon 
could  not  touch  it."  And  in  Bayard  v.  Hof- 
man,  4  Johns.  Ch.  450,  Chancellor  Kent,  after 
a  most  careful  and  elaborate  examination  of 
the  English  authorities,  came  to  the  conclusioo 
that,  wnile  Lord  Hardwicke  had  maintained 
the  jurisdiction  of  equity  thus  to  proceed 
against  choses  in  action,  it  was  afterwards  de- 
nied and  overthrown  by  both  Lord  Thurlow 
and  Lord  Eldon,  although  his  own  opinion,  as 
expressed  in  Bayard  v.  Hoffman,  supra,  was 
that  ''the  better  reason  Is  with  the  earlier  au- 
thorities." But.  notwithstanding  this  expres- 
sion of  opinion  in  the  case  just  cited,  the  more 
recent  cases  upon  this  point  in  New  York  and 
some  other  states  have  vigorously  anDounced 
and  maintained  the  doctrine  that,  aside  from 
statute,  and  in  the  absence  of  fraud  or  some 
element  of  trust,  chancery  has  no  jurisdiction 
to  subject  choses  in  action  to  the  payment  of 
creditors  because  there  happens  to  be  no  rem- 
edy at  law;  and  it  would  seem  that  the  chan- 
cellor himself  had  adopted  this  view,  as  will 
Appear  by  reference  to  his  Commentaries  (vol. 
4,  p.  61),  where  he  refers  to  the  New  York 
statute  as  authority  for  the  statement  that  in 
that  state  a  chose  in  action  may  be  reached  br 
process  in  chancery  for  the  benefit  of  cred- 
itors. The  cases  relied  upon  by  the  plaintiffs 
do  not,  we  think,  sustain  their  position.  The 
first  of  those  in  point  of  time  is  the  case  of  Dvke 
Hamilton  v.  Lord  Mohun,  1  P.  Wms.  122.  But 
in  that  case  there  was  no  question  of  jurisdic- 
tion, as  there  is  here,  and  it  was  very  properly 
held,  on  a  bill  filed  for  an  account  by  an  heir 
at  law  against  the  widow  as  guardian,  that  a 
court  of  equity,  in  taking  the  account,  should 
allow  to  the  widow  one  third  of  the  profits  for 
her  right  of  dower;  and  this,  too,  whether 
dower  had  or  had  not  been  actually  assigned. 
The  question  of  jurisdiction  was  not  involved 
in  Hamilton  v.  Jiohun,  and  it  is  therefore  not 
an  authority  here.  The  plaintiffs  also  cited 
and  relied  upon  three  New  York  cases. — Totnjh 
kins  V.  Fonda,  4  Paige,  448;  Stewart  v.  Me- 
Martin,  5  Barb.  438;  and  Payne  v.  Becker,  87 
N.  Y.  158.  But  it  is  sufilcient  to  say,  in  re- 
gard to  all  of  those  cases,  that  they  appear  to 
be  based  upon  the  provisions  of  the  New  York 
statute  which  was  in  force  when  they  were 
respectively  decided.  That  statute,  in  effect 
ana  in  words,  provided  that  courts  of  chancer? 
should  have  power  to  decree  satisfaction  of  a 
judgment  at  law  out  of  any  money,  property, 
or  thing  in  action  belonging  to  the  defendant, 
whenever  an  execution  against  his  property 
shall  have  been  returned  unsatisfied  in  whole 
or  in  part.  The  same  observations  may  be 
made  in  regard  to  McMahon  v.  Gray,  160  Mass. 
289,  5  L.  K.  A.  748.  and  Boltz  v.  8toU,  41  Ohio 
St.  540.  In  each  of  the  states  Just  named 
there  were  statutes  expressly  giving  chancery 
courts  jurisdiction  to  decree  the  sale  of  ^os^ 
in  action  upon  the  application  of  judgment 
creditors.  The  case  of  Davison  v.  Whittlesey, 
1  MacArth.  163,  was  much  relied  on  by  the 
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plaintiffs.  It  was  decided  on  the  authority  of 
Tompkins  ▼.  Fonda,  supra,  which,  having 
heen  based  on  the  New  York  statute,  should 
have  had  no  weight  where,  as  in  the  District 
of  Columbia,  no  such  statute  was  in  force. 
Nor  are  we  satisfied  to  adopt  the  reasoning  of 
the  court  in  JJaviwn  v.  Whittlesey.  After 
stating  that  at  law  the  right  to  have  dower 
assigned  could  not  be  reached,  it  is  said:  '*But 
in  equity  it  is  otherwise.  .  .  .  The  widow 
has  no  right,  in  conscience,  to  deprive  her 
creditors  of  the  benefit  of  her  right  of  dower 
for  the  satisfaction  of  their  claims,  by  continu- 
ing in  joint  possession  with  the  heirs  and  neg- 
lecting to  ask  for  a  formal  assignment,  which 
assignment,  if  made,  would  enable  the  creditors 
to  reach  her  dower  by  execution."  It  must  be 
remembered  that  in  the  case  at  bar  there  is  not 
only  no  fraud  alleged  by  the  plaintiffs,  but 
they  have  disclaims  an^  intention  of  charg- 
ing bad  faith  or  collusion  between  the  de- 
fendant and  the  heirs  at  law  who  are  in 
possession  of  the  land  in  which  she  is  enti- 
tled to  have  dower  assigned  to  her.  In  the 
position  she  has  assumed  in  this  case  she  is 
only  standing  upon  her  legal  rights.  It  is 
contended  that  at  common  law,  aside  from 
such  statutes  as  have  been  evaded  in  some  of 
the  states,  though  not  in  Maryland,  the  de- 
fendant's right  of  dower  is  not  liable  for  her 
debts.  And  while  it  may  be  said,  perhaps,  in 
one  sense,  that  ''in  conscience  she  ought 
not  to  deprive  her  creditors  of  the  benefit 
of  her  right  of  dower"  for  the  payment 
of  their  just  claims,  yet  the  same  may  be 
said  of  anyone  who  relies  on  the  statute 
of  limitations  or  exemption  laws  to  de- 
feat such  a  claim.  If  debtors  could  be  required 
by  a  court  of  equity  to  abandon  their  legal 
rights,  and  to  subject  themselves  to  the  dictates 
ofconacience,  or  to  some  law  regarded  as  higher 
than  the  law  of  the  land,  the^  would  doubtless 
seldom  plead  the  statute  of  limitations,  or  rely 
upon  the  provisions  of  homestead  or  exemption 
laws.  But  whenever  these  statutes  are  prop- 
erly and  reasonably  pleaded,  they  are  as  bind- 
ing in  a  court  of  equity,  which  is  sometimes 
called  a  * 'court  of  conscience,"  as  they  are  in  a 
court  of  law.  And,  recognidng  this  right  to 
stand  upon  one's  legal  ri^ts,  it  nas  been  held 
that  the  neglect  or  refusal  to  have  dower  as- 
signed does  not  amount  to  fraud.  Maxon  v. 
Gray,  14  R  I.  641;  Bufard  v.  Buftyrd,  1  Bibb, 
305.  This  is  onlv  another  application  of  the 
well-settled  principle  of  equity  that  "where  a 
rule  either  of  the  common  or  the  statute  law 
is  direct,  and  governs  the  case  with  all  its  cir- 
cumstances, or  the  particular  point,  a  court  of 
equity  is  as  much  bound  by  it  as  a  court  of 
law,  and  can  as  little  justify  a  departure  from 
it."  1  Story,  Eq.  Jur.  §  64.  Applying  here, 
then,  the  conocded  common-law  rule  that  the 
creditor  has  no  legal  right  to  look  to  the  unas- 
signed  dower  (it  being  a  chose  in  action)  for 
the  satisfaction  of  his  claims,  it  follows  that 
equity  wiU  not  aid  him. 

Much  reliance  was  also  placed  upon  the  lan- 
guage used  bv  Chancellor  Bland  In  the  case  of 
WaikinM  v.  Vorseit,  1  Bland,  Ch.  581.  To  the 
same  general  effect,  also,  is  Ager  v.  Murray, 
105  U.  S.  126.  26  L.  ed.  942.  where  it  is  said 
that  it  is  within  the  general  jurisdiction  of  a 
court  of  chancery  to  assist  a  judgment  creditor 
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to  reach  and  apply  to  the  payment  of  his  debts 
any  property  which,  by  reason  of  its  nature 
only,  and  not  by  reason  of  any  positive  rule 
exempting  it  from  liability  for  debt,  cannot  be 
taken  on  execution  at  law;  as  in  the  case  of 
trust  property  in  which  the  judgment  debtor 
has  the  entire  beneficial  interest,  of  shares  in  a 
corporation  or  of  choses  in  action.  While 
the  rule  thus  stated  may  be.  when  properly  ap- 
plied, admitted  to  be  correct,  we  cannot  agree 
with  the  application  of  it  sought  to  be  justified 
by  Watkins  v.  Dorsett,  nor  with  the  broad  ap- 
plication of  the  rule  as  in  Ager  v.  Murray,  to 
all  choses  in  action.  In  the  case  first  named 
Chancellor  Bland  said  that  the  facts  before 
him  expressed  one  of  the  then  existing  deficien- 
cies of  our  Code;  and,  after  stating  that  both 
real  and  personal  property  of  a  debtor  had 
been  subjected  to  be  taken  on  execution  at  law, 
he  says:  "There  are,  however,  still  several 
kinds  of  property,  which  a  debtor  may  hold, 
lying  beyond  the  reach  of  his  creditors,"  and 
he  mentions  as  in  this  class  stock  in  corpora- 
tions and  things  in  action.  The  case  from 
which  we  have  quoted  the  foregoing  language 
of  the  chancellor  was  decided  in  1829.  But 
very  soon  thereafter  the  act  of  1882  (chap.  807), 
now  codified,  was  passed,  by  which  any  inter- 
est of  a  debtor  in  stock  of  a  corporation  may 
be  taken  and  sold  under  an  execution  at  law. 
But  no  such  act  has  ever  passed  in  this  state  by 
which  the  thing  in  action  here  attached  could 
be  so  taken  and  sold.  That  there  is  no  such 
statute  is  the  main  foundation  of  this  pro- 
ceeding in  equity,  for,  if  there  were  a  remedy 
at  law,  the  bill  in  this  case  was  properlv  dis- 
missed. It  was  held  in  Watkins  v.  Dorsett 
that,  where  a  party  cannot  obtain  relief  at  all, 
either  by  an  ordinary  execution  or  by  the  ex- 
traordinary remedy  of  outlawry  or  attachment 
of  the  person  by  reason  of  the  peculiar  situa- 
tion of  the  property  or  the  equitable  nature  of 
the  bills  he  may  obtain  relief  by  bill  in  equity. 
But  we  think  it  is  apparent  that  this  language, 
even  if  it  was  not  so  intended,  should  be  lim- 
ited so  as  to  relate  to  enforcement  of  some  ex- 
isting legal  right,  for  a  court  of  equity,  how- 
ever broad  and  far-reaching  its  powers  are, 
cannot  create  new  rights,  not  before  existing 
at  law.  and  then  take  jurisdiction  to  pass  upon 
and  enforce  them  because  the  law  affords  no 
remedy.  It  is  perhaiis  but  fair  to  infer  that 
the  language  of  the  chancellor  related  to  prop- 
ertv  situated  like  that  in  Harris  v.  Alcoek,  10 
Gill  &  J.  226,  82  Am.  Dec.  158.  to  which  case 
he  refers,  where  it  was  held  that  the  equitable 
interest  of  the  defendant  in  personal  property, 
which,  under  the  circumstances  of  that  case, 
could  not  be  taken  by  execution  at  law,  might 
be  attacked  in  equity.  Nor  do  we  assent  to 
this  view  that  the  mere  abolition  of  the  extraor- 
dinary remedies  of  outlawry  and  attachment  of 
the  person  would  confer  jurisdiction  or  equity. 
Such  a  conclusion  would  be  in  conflict  with 
reason,  as  well  as  with  modem  authority.  It 
would  certainly  not  seem  to  follow  that,  if  the 
law  had  always  and  consistently  refused  to  give 
an  execution  against  things  in  action,  and  nad 
allowed  only  the  extraordinary  remedies  just 
mentioned,  that  upon  the  destruction  of  the 
latter  the  former  would  not  only  thereupon 
spring  into  existence,  but  become  remedies  ap- 
propnate  for  a  court  of  equity.    The  contrary 
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conclusion  would,  we  think,  be  more  reasona- 
ble, namely,  that  the  legislature  having  abol- 
ished execution  against  the  person  which 
was  ;used  for  the  purpose  of  getting  satisfac- 
tion out  of  the  debtor's  effects  which  could  not 
be  reached  by  other  executions,  and  having 
failed  to  provide  any  new  remedy  to  take  its 
place,  it  was  not  intended  there  should  be 
any.  And  so  it  has  been  held  in  Donovan  v. 
Finn,  Hopk.  Ch.  59,  14  Am.  Dec.  531;  Bu- 
ford  v.  Bvford,  1  Bibb,  305;  Oreene  v.  Keene, 
14  R,  I.  388.  397,  51  Am.  Rep.  400.  "Equity 
follows  the  law,"  and,  as  we  have  seen,  a  rule 
either  of  statute  or  common  law  is  as  potent  in 
a  court  of  equity  as  in  a  court  of  law.  1  Story, 
Eq.  Jur.  §  64.  Whatever  may  at  one  time 
have  been  the  vague  and  general  rule  as  to  the 
limits  and  extent  of  equity  jurisdiction,  it  is 
now  well  settled  that  "no  court  of  chancery 
jurisdiction  would  at  the  present  day  con- 
sciously and  intentionally  attempt  to  correct 
the  rigor  of  the  law  or  to  supply  its  defects,  by 
deciding  contrary  to  its  settled  rules,  in  any 
manner,  to  any  extent,  or  under  any  circum- 
stances beyond  the  already  settled  principles 
of  equity  jurisprudence."  1  Pom.  Eq.  Jur. 
§  47.  In  reference  to  the  New  York  cases 
cited  in  Ager  v.  Murray,  supra,  namely,  Ale- 
Dermutt  v.  Strong,  4  Johns.  Ch.  687,  and  Spa- 
der V.  Davis,  5  Johns.  Ch.  280,  it  may  be  said 
that  they  were  both  prior  to  Hadden  v.  Spader, 
20  Johns.  564,  in  which  Piatt.  Jr.,  said  there 
was  such  a  conflict  of  authority  and  dwtoupon 
this  question  that  he  felt  at  liberty  to  decide  it 
upon  sound  principles  of  justice  and  public 
policy,  and  that  he  was  not  prepared  to  extend 
the  jurisdiction  of  equity  to  any  other  cases 
than  those  wherein  the  property  itself  was  lia- 
ble to  execution  at  law,  and  which  had  been 
also  assigned  in  fraud  of  creditors;  holding 
also  that  the  power  to  subject  cboses  in  action 
of  the  debtor  had  not  been  conferred  upon  the 
courts,  and  suggesting  the  necessity  for  legisla- 
tion. It  has  been  supposed  that  this  expression 
of  opinion  led  to  the  statute  which  was  after- 
wards passed  in  New  York,  conferring  juris- 
diction upon  courts  of  chancery  to  entertain  a 
bill  like  the  one  filed  in  this  case. 

It  would  seem  to  be  reasonably  clear  from 
the  authorities  already  cited  and  the  discus- 
sion of  them  that,  in  the  absence  of  a  statute 
and  in  the  absence  of  fraud  or  some  other 
ground  of  equity  jurisdiction,  a  court  of 
equity  has  no  power  to  subject  the  defendant's 
unassigned  right  of  dower  to  the  payment  of 
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her  debts.  But  this  conclusion  will,  we  think, 
be  placed  beyond  doubt  by  a  brief  considera- 
tion of  some  of  the  adjudications  of  the  high- 
est courts  of  other  states.  In  the  case  of  Maxon 
V.  Qray,  14  R.  I.  641,  which  was  decided  in 
1885,  the  very  question  now  before  us  was 
passed  upon.  That  case,  like  this,  was  a  bill 
in  equity  by  judgment  creditors  for  a  decree 
for  a  sale  of  an  unassigned  ri^ht  of  dower,  and 
in  an  able  and  elaborate  opinion  the  court  came 
to  the  conclusion,  after  reviewing  many  of  tbe 
previous  cases,  that  equity  had  no  jurisdiction. 
To  the  same  effect  is  Greene  v.  Keene,  14  R. 
I.  888,  51  Am.  Rep.  400.  In  CreaweU  v.  Smith. 
2  Tenn.  Ch.  416,  it  was  held  that  chancery  has 
no  power  to  reach  stocks  or  things  in  action . 
even  in  the  hands  of  third  persons,  unaffected 
with  fraud  or  trust,  without  the  aid  of  a  stat- 
ute. Keightley  v.  WaUs,  27  Ind.  384;  Wil- 
Hams  V.  Reynolds,  7  Ind.  622.  In  the  case  last 
cited  it  is  said  equity  will  not  subject  choses  in 
action  to  the  payment  of  a  judgment  creditor, 
because  equity  only  aids  the  law,  and  will, 
therefore,   not   interfere,  except    as  to  such 

Eroperty  as  may  be  sold  on  execution  at  law. 
Q  the  case  of  Buford  v.  Buford,  supra,  the 
same  view  was  enforced  in  the  absence  of  a 
statute,  and  in  concluding  ita  opinion  the 
court  said:  "The  bare  circumstances  of  a  debt 
cannot  be  made  the  foundation  of  a  bill" 
The  views  upon  the  question  of  jurisdiction 
expressed  in  all  these  cases  are  in  accord 
with  the  rule  as  laid  down  by  Mr.  Adams. 
* 'Equity,"  he  says,  "does  not  create  new 
rights  which  the  common  law  denies,  but  it 
gives  effective  redress  for  the  infringement 
of  existing  rights,  where,  by  reason  of  the 
special  circumstances  of  the  case,  redress  at 
law  is  inadequate."  Adams,  Eq.  p.  6;  Phelps, 
Juridical  Eq.  g  158.  The  plalndffs  having 
failed  to  bring  their  case  wiUiin  the  limits  of 
equity  jurisdiction  as  established  and  practised 
in  this  state,  their  bill  must  be  dismissed. 
"When  a  creditor,"  says  Chancellor  Sanford 
in  Donovan  v.  Finn,  supra,  "comes  to  this 
court  for  relief,  he  must  come  not  merely  to 
obtain  judgment  or  satisfaction  of  a  judgment, 
but  he  must  present  facts  which  form  a  case  of 
equitable  jurisdiction."  Such  facts  the  credi- 
tors who  filed  the  bill  now  before  us  have  en- 
tirely failed  to  set  forth,  and  we  therefore 
agree  with  the  learned  court  below  that  the 
demurrer  to  the  bill  was  properly  sustained 
and  the  bill  was  properly  dismissed. 
Decree  affirmed. 
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Waiiam  P.  DUPUY  and  Wife,  Appts,, 

V. 

EASTERN  BUILDING   &   LOAN   ASSO- 
CIATION et  al. 


(. 


.Va-. 


.) 


1.  Camnl&tion  of  fines  for  each  addi- 
tional montb  of  default  to  not  permitted  by 
the  by-laws  of  a  loan  araociation  providing  that 
borrowins  members  who  shall  neglect  to  pay  in- 
stalments as  tbey  become  due  shall  pay  a  fine  of 
20  cents  per  month  on  each  $100  that  they  have 
borrowed,  bo  as  to  make  the  amount  of  fine  for 
any  month  either  as  many  times  the  designated 
amount  as  the  number  of  such  month  beyond  the 
commencement  of  the  default,  or  the  designated 
amount  multiplied  by  the  sum  borrowed  and  the 
arrearairee. 


8.  In  case  the  by-laws  of  a  loan  asso- 
ciation do  not  impose  as  irreat  a  fine  as  is 
authorized  by  the  charter,  rbe  by-laws,  and  not 
the  charter,  will  govern, 

(July  80, 1886.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Hustings  Court  of  Roanoke  in  fa- 
vor of  defendants  in  an  action  brought  to  de- 
termine the  amount  due  on  securities  given  to 
the  defendant  association.    Reoersed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Scott  Sb  Staples,  for  appellants: 

Courts  have  been  unanimous  in  discounte- 
nancing a  repeated  imposition  of  the  same  fine 
increased  every  time  upon  the  principle  of 
arithmetical  progression. 

Endlicb,  Bldg.  Asso.  g  412. 


Note.— JFHnes  in  building  and  loan  ossociatiotis. 

I.  Nature  and  validity, 

a.  In  generaX, 

b.  Poicer  fo  impose, 

c.  On  whom. 

d.  For  what. 

II.  Ammtmii  reasonaljiUneis. 

III.  Congtructian  of  jmyvisUmM  impoiino, 

IV.  Cumulative  and  meceaiiw  fines, 
V.  Fines  on  fines. 

VI.  Interest  on  fines. 
vn.  Secured  by  mortoage, 
VIII,  Enforcement. 

IX-  Payment:  crediting, 
X.  Remission:  failure  to  enforce. 

XL  WTien  fines  cease. 

I.  Nature  and  validity. 
a.  IngeneraL 

What  is  called  a  fine  is  described  in  Goodman  v. 
Durant  Bldgr.  &  Tj.  Asso.  71  Miss.  310,  as  merely  an 
agreed  sum  as  liquidated  damages,  and  is  said  to  be 
imposed  for  every  default  in  payment  as  a  spur  to 
prompt  payment  so  as  not  to  derange  the  process 
ot  compounding  the  monthly  receipts  which  must 
fail  if  there  is  a  want  of  payment  as  agreed.,  and 
failure  of  which  would  cause  failure  of  the  scheme. 

So  it  is  said  that  a  reasonable  fine  is  in  the  nature 
of  liquidated  damages  agreed  to  be  paid  for  the 
nonperformance  of  a  promise.  McGannon  v. 
Central  Bldg.  Asso.  No.  2, 19  W.  Va.  726. 

Similar  language  is  found  in  Roberts  v.  American 
Bldg.  ft  L.  Asso.  62  Ark.  «%,  38  L.  R.  A.  744,  and 
other  cases. 

The  claim  that  fines  Imposed  by  a  building  and 
loan  association  are  in  the  nature  of  additional  in- 
terest, and  are  within  the  provision  of  usury  laws, 
has  been  made  in  a  few  cases  only.  And  that  they 
are  not  of  this  nature  is  necessarily  assumed  in 
many  cases  which  sustain  the  fines.  In  some  states 
the  statutes  expressly  declare  that  neither  fines  nor 
premiums  shall  be  deemed  usurious. 

The  vrovislon  of  the  6th  section  of  the  Pennsyl- 
vania act  of  April  12, 1860,  that  no  premiums,  fines, 
or  interest  on  such  premiums  shall  be  deemed 
nsyrious,  is  held  valid  in  Juniata  Bldg.  ft  L.  Asso. 
V.  Mixeli,  84  Pa.  8ia 

That  fines  for  default  of  payments  do  not  consti- 
tute a  part  of  the  interest  which  can  be  added 
thereto  so  as  to  make  a  violation  of  the  usury  laws, 
was  decided  in  Clarksville  Bldg.  ft  L.  Asso.  v. 
Stephens,  20  N.  J.  Eq.  361. 

But  in  North  Carolina  such  fines  seem  to  be  re- 
garded as  additional  interest  and  within  the  pro- 
visions of  the  usury  laws.  Thus  it  is  said:  *'If  cor- 
porations combining  the  capital  of  individuals  are 
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allowed  to  charge  more  than  the  legal  rate  of  in- 
terest, by  imposing  fines  and  penalties  upon  those 
who  borrow  from  them,  on  their  failure  to  meet 
their  obligations,  the  general  law  regulating  in- 
terest will  be  defeated."  Rowland'v.  Old  Dominion 
Bldg.  ft  L.  Assp.  116  N.  C  878,  denying  rehearing  of 
115  N.  C.  825. 

The  court  said  in  this  case  that  it  had  been  urged 
to  regard  the  North  Carolina  acts  of  1898  and  1*«5, 
amendatory  of  the  Code,  vol.  2,  chap.  7,  as  confirm- 
ing the  power  of  building  and  loan  associations  to 
charge  amounts  under  the  names  of  ''dues,"  **fines," 
and  "fees,"  in  addition  to  the  rate  of  interest  al- 
lowed by  law,  but  declared  that  If  this  were  con- 
ceded to  be  the  intention  of  the  lawmaking  power 
it  did  not  necessarily  follow  that  the  court  would 
give  effect  to  such  intention  because  the  Constitu- 
tion declared  that  '*no  man  or  set  of  men  are  en- 
titled to  exclusive  or  separate  emoluments  or 
privileges,"  and  as  there  was  a  general  law  fixing 
the  rate  of  interest  at  6  per  oent  per  annum,  no  act 
of  the  general  assembly  could  be  allowed  to  alter 
or  change  the  general  law.  But  it  is  apparent  that 
fines  in  this  case  are  merely  placed  on  the  same 
footing  with  premiums. 

So  in  Heggie  v.  People^s  Bldg.  ft  L.  Asso.  107  N. 
C.  581.  the  court  said  as  to  a  Judgment:  **Nota 
'penalty^  but  the  ^nes,  penalties,  and  forfeitures* 
so  severely  denounced  in  the  case  of  MiUs  v.  Salis- 
bury Bldg.  ft  L.  Asso.  76  N.  C.  292,  constituted  the 
claim  and  defense  of  the  defendant  corporation.^* 
The  inference  is  that  the  association's  claim  to  pen- 
alties was  held  invalid. 

b.  Potuer  to  impose. 

Some  cases  hold  that  as  fines  for  failure  to  make 
payments  to  a  building  and  loan  association  when 
they  are  due  are  in  the  nature  of  liquidated  dam- 
ages they  may  be  sustained  by  a  court  of  equity,  so 
far  as  they  are  reasonable,  even  without  the  sanc- 
tion of  any  statute.  Roberts  v.  American  Bldg.  ft 
L.  Asso.  62  Ark.  672. 88  L.  R.  A.  744;  Goodman  v. 
Durant  Bldg.  ft  L.  Asso.  71  Miss.  810.  On  the  other 
hand,  several  other  cases  have  held  that  the  power 
did  not  exist  unless  conferred  by  statute. 

Thus,  in  Lincoln  Bldg.  ft  Sav.  Asso.  v.  Graham, 
7  Neb.  178,  small  fines  had  been  imposed,  and  it  was 
held  that  as  the  law  gave  no  authority  to  Impose 
them  the  amount  so  paid  must  be  applied  in  dis- 
charge of  the  debt  pro  tanto.  With  this  case,  to 
the  same  effect,  was  decided  Lincoln  Bldg.  ft  Sav. 
Asso.  V.  Benjamin,  7  Neb.  181. 

So.  on  the  ground  that  there  had  been  no  incor- 
poration under  any  statute  which  could  give  the 
privileges  of  a  building  association,  it  was  held  in 
Rhoads  v.  Hoernerstown  Bldg.  ft  Sav.  Asso.  82  Pa. 
180,  that  on  foreclosing  a  mortgage  the  association 
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Fines  caoDot  be  collected  at  all  unless  tbey 
are  imposed  by  charter  or  by-law,  and  when 
so  imposed  tbey  must  be  certam  and  notorious. 

2  Am.  &  Eng.  Enc.  Law,  p.  620. 

If  the  law  of  the  appellee  were  susceptible 
of  two  constructions, the  court  would  certainly 
not  adopt  one  which  would  allow  a  corpora- 
tion to  nne  a  debtor  $88  for  a  failure  to  pay 
$87.12  for  eight  months,  or  $12,948  for  a  de- 
fault of  four  years  in  a  debt,  the  entire 
amount  of  which  cannot  exceed  $5,000,  when 
any  other  construction  can  be  found. 

2Am.  &  Eng.  Enc.  Law,  p.  621;  Endlich, 
Bldg.  Asso.  §  418;  1  Dill.  Mun.  Corp.  4th  ed. 
§  56,  note,  ?§  319-821. 

Messrs.  Watts*  Robertson,  &  Robert- 
son, for  appellees: 

An  answer  was  filed  to  this  bill  denying 
each  and  every  allegation  of  the  same,  and 


with  this  answer  was  filed  a  statement  show- 
ing the  amount  for  which  the  property  was  ad- 
vertised, and  how  the  same  was  arrived  at 
The  question  of  the  reasonableness  of  the  fine 
cannot  be  entertained  by  this  court,  because 
the  same  was  not  raised  in  the  pleadings.  The 
answer  having  denied  all  the  allegations  of 
the  bill,  and  there  being  no  replication,  and 
the  case  having  been  heard  on  the  bill  and 
answer,  the  court  was  bound  to  take  the  alle- 
gations of  the  answer  as  true. 

Keith,  P.,  delivered  the  opinion  of  the 
court: 

William  B.  Dupuy  and  Nelia  B.  Dupuy.  bi» 
wife,  exhibited  their  bill  in  the  hustings  court 
for  the  city  of  Roanoke,  from  which  it  appeal? 
that  on  the  1st  day  of  August,  1801,  they  bor- 
rowed from  the  Eastern  Building  &  Loan  As- 


could  recover  only  the  amount  of  money  loaned, 
with  interest.  The  mortiragre  which  the  de- 
fendant ffave  ezpreesly  provided  that  he  should 
pay  all  fines  which  mlsrht  become  due. 

To  similar  effect,  it  is  declared  in  Jarrett  v. 
Cope,  68  Pa.  07,  that  an  unincorporated  association 
cannot  recover  more  than  the  amount  actually 
loaned  to  its  members,  with  legal, interest.  But 
nothing  expressly  relatinff  to  fines  was  said  in  the 
case,  further  than  to  quote  the  provision  of  the 
statute  to  the  effect  that  premiums,  fines,  or  inter, 
est  taken  by  corporations  under  the  statute  shall 
not  be  deemed  usurious. 

So,  In  North  Carolina,  where  fines  seem  to  be  re- 
srarded  as  usurious,  the  court  said,  in  respect  to 
fines  by  a  foreign  building  and  loan  association 
upon  a  member,  in  Meroney  v.  Atlanta  Bldg.  &  L. 
Asso.  116  N.  C.  882:  '*He  should  not  have  been 
charged  with  any  fines,  for  this  defendant,  as  we 
have  said,  has  no  right  to  lay  any  fines  upon  its 
borrower  under  any  circumstances  here,  and  cer- 
tainly  cannot  collect  fines  from  the  plaintiff  be- 
cause he  refused  compliance  with  its  lUegal  de- 
mands." 

A  charge  for  fines  because  the  rules  of  the  soci- 
ety did  not  provide  for  it  was  disallowed  in  Wilson 
V.  Upper  Canada  Bldg.  Sec.  12  Grant,  Ch.  (U.  C.)  206. 

Provisions  in  a  mortgage  to  a  building  association 
designed  to  secure  monthly  payments  and  fines 
were  held.  In  Hamilton  Bldg.  Asso.  v.  Reynolds,  6 
Duer,  671,  to  be  valid  only  for  the  monthly  pay- 
ments stipulated,  and  not  for  fines  or  other  dues- 
The  opinion  of  the  court  does  not  appear  to  be  re- 
ported in  full  and  the  grounds  of  this  decision  are 
not  explained. 

The  liability  of  a  member  to  pay  fines  was  con- 
tested In  Queen  v.  D^Eyncourt,  4  Best  &  8.  826,  but 
the  grounds  of  the  defense  seem  to  have  been 
cblefiy  based  on  an  alleged  dissolution  of  the  soci- 
ety without  attacking  Its  power  to  impose  fines  or 
their  reasonableness. 

In  Herbert  v.  Kenton  Bldg.  &  8a v.  Asso.  11  Bush, 
296,  the  statute  under  which  an  association  was  in- 
corporated authorized  such  ''contributions,  dues, 
fines,  etc.,  from  its  members,  as  they  may  deem 
necessary  and  proper  to  carry  out  the  objects  of 
this  association."  In  this  case  while  the  contract 
in  question  was  held  to  be  usurious  the  court  said: 
**We  see  no  reason  why  the  fines  assessed  against 
Herbert  up  to  the  date  of  the  institution  of  this 
action  for  the  nonpayment  of  dues  may  not  be  col- 
lected." The  reasonableness  of  the  fine  was  not 
questioned. 

In  Massey  v.  Citizens*  Bldg.  &  8av.  Asso.  22  Kan. 
624,  a  mortgage  which  secured  the  payment  of  fines 
as  well  as  dues  was  foreclosed  and  upheld  against 
various  objections,  and  no  question  seems  to  have 
been  made  as  to  the  fines. 
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The  power  of  building  corporations  to  impoee 
fines  is  conferred  by  the  Ohio  act  of  May  9, 1868, 
62,  without  any  limitation  as  to  the  amount  or  the 
occasion  except  as  prescribed  in  the  by-laws,  and 
without  any  express  limitation  of  the  power  to 
adopt  by-laws.  But  the  court  held,  in  Hag^rman 
V.  Ohio  Bldg.  ft  Sav.  Asso.  26  Ohio  St.  180,  that  there 
are  limits  beyond  which  the  corporation  by  its  by- 
laws cannot  go,  as  follows:  '1.  The  amount  of  tbe 
fine  must  be  reasonable.  2.  It  can  be  imposed  only 
by  way  of  punishment  for  some  delinquency  in  the 
performance  of  a  duty  which  tbe  member  may  owe 
to  the  corporation  by  reason  of  his  membership. 
8.  It  Is  unreasonable,  and  therefore  we  assume  that 
the  legislature  did  not  Intend  that  more  than  one 
fine  should  be  imposed  for  the  same  delinquency.** 
These  limitations  are  further  considered  under  the 
specific  divisions,  infra. 

The  rules  declared  in  Hagerman  v.  Ohio  Bldg.  t 
Sav.  Asso.  25  Ohio  St.  201,  are  fully  approved  in  Uc- 
Gannon  v.  Central  Bldg.  Asso.  No.  2, 19  W.  Va.  TSL 

c.  On  whom, 

Tbe  fact  that  a  married  woman  was  incapable  of 
becoming  a  member  of  a  building  association  was 
held,  in  Wolbach  v.  Lehigh  Bldg.  Asso.  84  Pa.  21U 
to  relieve  her  from  liability  for  the  payment  of 
fines,  or  of  anything  more  than  the  amount  of 
money  actually  loaned  to  her  with  legal  interest. 

But  as  a  married  woman  had  power  to  unite 
with  her  husband  in  making  a  valid  mortgage  of 
her  separate  property  to  secure  his  debt  to  the  as- 
sociation, it  was  held  that  the  mortgage  might  se- 
cure the  payment  of  premiums  and  fines  due  from 
him.   Juniata  Bldg.  ft  L.  Asso.  v.  IflxeU,  84  Pa.  SIS. 

Although  infants  have  been  members  of  many 
associations  no  case  seems  to  have  arisen  as  to  an 
infantas  liability  to  pay  fines. 

As  to  fines  being  dependent  on  relation  of  mem- 
bership, see  cases  below  (I.  d.)  as  to  nonpayment  of 
interest. 

d.  For  what. 

That  a  fine  can  be  imposed  only  by  way  of  pun- 
ishment for  some  delinquency  in  the  performance- 
of  a  duty  which  the  member  may  owe  to  the  cor- 
poration by  reason  of  his  membership  is  one  of  tbe 
rules  laid  down  as  an  implied  limitation  of  the 
power  of  such  an  association  to  impose  fines,  in  Ha- 
german V.  Ohio  Bldg.  &  Sav.  Asso.  25  Ohio  St.  186. 

The  general  power  to  impose  fines  includes  the 
power  to  assess  a  fine  against  a  member  for  delin- 
quency in  the  payment  of  stated  dues,  as  the 
prompt  payment  of  these  is  a  duty  which  he  owes 
as  a  corporator  and  in  common  with  all  the  mem- 
bers, and  upon  which  in  a  large  degree  depends  the 
success  of  the  enterprise,  md,;  Pfelster  v.  Wheel- 
ing Bldg.  Asso.  19  W.  Va.  676;  McGannon  v.  Centra] 
Bldg.  Asso.  No.  2,  Id.  726;  Parker  v.  United  States- 
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sodation  of  Syracuse,  New  York,  the  sum  of 
|5,500,  and  that  they  by  deed  of  trust  con- 
veyed to  Henry  W.  Loomis,  trustee,  a  certain 
house  and  lot,  situated  in  the  city  of  Roanoke, 
to  secure  the  payment  of  $6,671.61.  This  last- 
mentioned  sum  is  evidenced  by  seventy-eight 
promissory  notes  of  even  date  with  the  deed, 
executed  by  the  plaintiffs  and  payable  to  the 
Eastern  Building  &  Loan  Association,  one  of 
each  notes  to  be  paid  on  or  before  the  last  Satur- 
day of  each  and  every  month  until  all  of  said 
notes  are  fully  paid,  with  interest  on  each  at 
the  rate  of  6  per  cent  per  annum,  payable 
semiannually;  and  it  is  further  covenanted  in 
the  deed  to  pay  all  fines  and  penalties  that  may 
be  imposed  under  the  constitution  and  by-laws 
of  the  association.  It  seems  that  the  plaintiffs 
paid  all  of  their  notes  and  dues  up  to  the  last 
Saturday  in  June,  1892,  but  they  failed  to 


meet  the  note  maturing  on  that  day,  and  the 
eight  succeeding  notes,  of  $67.12,  amounting 
to  the  sum  of  ^$690.96.  Fines  are  also  due 
from  the  plaintiffs  for  default  in  paving  the 
notes  when  they  became  due,  which  the  plain- 
tiffs claimed  increased  the  amount  due  by  them 
to  the  sum  of  $797.15.  They  then  aver  that 
one  J.  H.  Cutchin,  who  claims  to  be  substi- 
tuted trustee  in  the  place  of  Henry  W.  Loomis, 
advertised  that  he  would  on  the  6th  of  Febru- 
ary, 1893,  proceed  to  sell  al  public  auction  the 
property  conveyed  in  the  deed  of  trust  for  the 
payment  of  the  sum  of  $1,092.96,  which  be 
claims  to  be  due.  It  thus  appears  that  the 
contention  of  the  plaintiffs  is  that  on  the  1st 
day  of  February,  1893,  they  were  in  arrears 
upon  their  notes  due  and  unpaid,  and  the  in- 
terest thereon,  and  for  the  fines  imposed  for 
their  default  in  meeting  the  aforesaid  pay- 


Bldff.  Land  &  L.  Asso.  Id.  744;  SetMff  v.  North 
Nashville  Bi^^g.  A  B.  Asso.  (Teno.)  38  8.  W.  646. 

As  to  Ones  for  nonpftyment  of  Interest,  the  cases 
are  not  agreed.  Tbey  are  upheld  in  Setliff  v.  North 
Nashville  Bldg.  &  8.  Asso.  aupra, 

A  fine  of  10  oents  for  each  loan  of  |SOU,  in  case 
of  failure  to  pay  monthly  Interest,  for  each  monthly 
netrlect,  was  provided  for  by  tbe  Constitution  of 
the  aaaociation,  in  Oarksville  Bldg.  &  L.  Asso.  v. 
Stephens,  26  N.  J.  Eq.  861,  and  this  provision  was 
held  vaUd. 

Bat  such  a  fine  is  held  to  be  beyond  the  power  of 
tbe  aaeociation  in  West  Virginia,  because  it  is  only 
as  a  member  of  the  corporation  and  in  relation  to 
his  conduct  as  sucb  that  the  power  to  impose  a  fine 
upon  a  person  exists,  and  the  relation  created  by 
the  loan  is  the  distinct  relation  of  a  borrower.  Mo- 
Ganoon  v.  Oentral  Bldfr.  Asso.  No.  2,  and  Parker  v. 
ClDlted  States  Bids'.  Land  &  L.  Asso.  mipra. 

So,  in  Ohio,  the  power  to  assess  and  collect  a  fine 
for  default  in  payment  of  Interest  upon  loans  ad- 
vanced Is  not  within  the  general  power  of  a  build- 
log  and  savings  association  to  collect  fines,  since, 
if  tbe  loan  be  advanced  to  a  member,  he  becomes 
bound  to  pay  interest  by  his  promise  to  do  so.  not 
because  he  is  a  member  of  the  assooiation,  and  it  Is 
only  as  a  member  of  the  corporation  and  in  rela- 
tion to  bis  conduct  as  such  that  tbe  power  to  Im- 
pose fines  upon  him  exists.  Tbe  court  proceeds  to 
say:  "This  proposition  is  made  manifest,  when  we 
consider  tbe  fact  that  loans  are  authorized  to  be 
made  to  depositors  as  well  as  members.  When  a 
depositor  taices  a  loan,  he  thereby  assumes  exactly 
the  same  relation  to  the  association  as  does  a  mem- 
her  by  takinir  a  loan;  and  it  Is  perfectly  dear  tbat 
no  Itaie  can  be  assessed  against  a  depositor  for  de- 
fault in  payment  of  Interest  on  his  loan.**  Hager- 
man  v.  Ohio  Bldg.  &  6av.  Asso.  supra. 

Again,  in  Forest  City  dnited  Land  &  Bldg.  Asso. 
V.  Gallagher,  25  Ohio  St.  208,  the  court  held  that 
fines  cannot  l>e  imposed  for  default  in  the  payment 
of  interest. 

The  case  of  Shannon  v.  Howard  Mut.  Bldg.  Asso. 
36  Md.  asa,  is  construed  in  McGannon  v.  Central 
Bldg.  Asso.  No.  2,  Buprci^  as  deciding  that  when  in- 
terest and  dues  fall  due  at  the  same  time,  and  the 
member  fails  to  pay  either,  he  can  be  fined  but 
once,  as  there  is  but  one  default,  and  tbe  two 
amounts  constitute  but  one  sum  due  at  that  time. 

Tbe  fact  tbat  a  by-law  authorizes  fines  for  non- 
payment of  weekly  dues,  interest,  etc.,  does  not 
make  the  fine  invalid  as  applied  to  tbe  dues,  al- 
though it  is  not  valid  as  applied  to  the  interest. 
McGannon  v.  Oentral  Bldg.  Asso.  No.  2,  supra, 

Tbe  power  to  impose  fines  on  oflicers  for  their  de- 
faults is  not  decided  in  any  case,  but  tbe  case  of 
Tobacco  Pipe  Makers'  Go.  v.  Woodroffe,  7  Barn.  A 
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C.  saB,  has  been  cited  as  authority  therefor  altbougb. 
tbat  was  in  fact  a  case  of  an  Incorporated  com- 
pany of  tobacco-pipe  makers. 

Among  tbe  fines  sustained  in  tbat  case  was  one 
for  refusal  to  accept  an  office. 

II.  Amount;  recuonabtenesa. 

Tbe  rule  as  to  fines  declared  in  Ocmulgee  Bldg.  & 
L.  Asso.  V.  Tbomson,  52  Ga.  427,  In  respect  to  fines 
for  default  of  dues  is  tbat  any  sucb  fines  may  be 
enforced  provided  they  are  not  so  grossly  in  ex- 
cess of  the  real  loss  by  tbe  default  as  to  be  penalties 
and  not  a  fair  measure  of  damages. 

Tbat  tbe  amount  of  a  fine  must  be  reasonable 
was  declared  in  Hagerman  v.  Ohio  Bldg.  ft  Sav.  Asso. 
26  Ohio  St.  186,  although  the  statute  did  not  contain 
any  express  limitation  of  the  power. 

The  court  said,  in  Lynn  v.  Freemansburg  Bldg.  ft 
L.  Asso.  117  Pa.  1:  "We  have  not  been  referred  to 
any  case  in  which  an  unlimited  authority  to  Im- 
pose  fines  by  a  building  association  has  been  de- 
clared by  any  court." 

So,  upon  general  principles  a  court  of  equity  en- 
forces sucb  fines  only  when  they  are  reasonable, 
and  when  tbey  do  not  amount  to  a  forfeiture.  Mc- 
Gannon V.  Central  Bidg.  Asso.  No.  2, 19  W,  Va.  728. 

A  fine  of  10  cents  per  week  for  nonpayment  of 
weekly  dues  of  26  cents  Imposed  but  once  for  each 
def au  it  is  not  unreasonable.  31  cGannon  v.  Central 
Bldg.  Asso.  No.  2,  supra:  Parker  v.  United  States 
Bldg.  Land  ft  L.  Asso.  19  W.  Va.  744. 

A  fine  of  10  cents  monthly  for  each  ^  defaulted  or 
in  arrears  was  upheld  in  Bicks  v.  Durant  Bldg.  ft 
L.  Asso.  (Miss.)  18  So.  860. 

A  fine  of  10  cents  for  each  loan  of  $200  on  default 
of  monthly  Interest  for  each  monthly  neglect  was 
upheld  in  Clarksville  Bldg.  ft  L.  Asso.  v.  Stephens, 
26N.J.Eq.861. 

The  amount  of  6  per  cent  a  month  is  not  an  un- 
reasonable fine  for  arrears  of  payment,  although 
calculated  on  unpaid  fines  as  well  as  other  arrears. 
Re  Middlesbrough  Bldg.  Soc.  64  L.  J.  Ch.  N.  8.  592» 

A  fine  at  the  rate  of  6  per  cent  per  month  on  the 
total  amount  in  arrear  and  unpaid  at  each  monthly 
meeting  was  called  for  by  tbe  rules  of  tbe  society 
which  were  in  question  in  the  case  of  Ex  parte  Voi- 
sey,  L.  R.  21  Ch.  Dlv.  442,  62  L.  J.  Ch.  N.  S.  121,  47  L. 
T.  N.  8. 882,  81  Week.  Rep.  19.  In  this  case  the  rea- 
sonableness of  the  fines  seems  to  have  been  assumed^ 
and  the  controversy  was  on  other  questions. 

A  fine  of  1  shilling  per  pound  a  month  for  non- 
pasrment  of  monthly  advance  repayments  to  a 
building  and  investment  society,  although  it  is  a 
higb  rate  of  interest,  is  held  not  to  be  unreason- 
able, in  Parker  v.  Butcher,  L.  R.  8  Eg.  762, 16  L.  J. 
Ch.  N.  8. 662. 

The  fines  imposed  in  Handley  v.  Farmer.  29  Beav. 
362,  were  on  each  share  calling  for  10  shillings  per 
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xnents,  the  sum  of  $797.15,  while  the  building 
associatioD  claims  that  there  was  due  from 
them  at  that  time  the  sum  of  $1,092.96.  The 
buildiug  and  loan  association  and  Cutchin, 
trustee,  are  made  parties  defendant  to  this  bill, 
and  an  injunction  was  asked  for  and  granted. 
The  bill  was  answered  by  Cutchin,  and  the 
<;a8e  was  heard  upon  the  bill  and  answer,  and 
the  exhibits  filed  with  them. 

It  is  provided  by  the  constitution  of  the  East- 
ern Building  &  Loan  Association  that  the  fine 
''for  the  nonpayment  of  dues  shall  be  ten  cents 
on  each  and  every  share  of  stock  unpledged, 
and  20  cents  on  all  stock  pledged,  for  each 
and  every  month  the  payment  may  be  in  ar- 
rears." The  by-law  upon  the  subject  is  as  fol- 
lows :  '  'borrowing  members  w  ho  shall  neglect 
to  pay  any  instalments  on  stock  and  interest  on 
their  loan  as  the  same  becomes  due  shall  pay 
to  the  association  a  fine  of  20  cents  per 
month  on  each  $100  they  may  have  borrowed 


from  the  association."  The  contention  of  the 
association  is  that,  by  a  proper  construction.of 
the  charter  and  by-laws,  the  fine  of^;20 
cents  per  month  is  to  be  imposed  upon  each 
and  every  share  of  the  stock  pledged,  and  that 
this  fine  is  to  be  repeated  for  each  and  every 
month  that  the  delinquency  of  the  borrower 
continues, — i.  e.,  if  toe  default  should  be  made 
in  the  payment  of  the  January  instalment,  a 
fine  of  20  cents  per  share  should  be  imposed, 
amounting  in  this  case,  upon  the  $5,500,  to 
$11;  that,  if  default  continued  during  the 
month  of  February,  a  fine  of  20  cents  per 
share,  or  $11  in  the  aggregate,  should  be  im- 
posed for  this  new  default,  and  another  fine  of 
an  equal  amount  for  the  continued  default 
which  had  occurred  in  January,  making  $22; 
'  that  in  March  there  should  be  a  fine  for  the  de- 
fault of  that  month  and  a  fine  also  for  the  con- 
tinued default  in  the  January  and  February 
instalments,  making  in  the  aggregate  $33;  and 


month,  for  the  first  monthly  default  6  pence,  for 
the  second,  6  pence,  1  shilling  for  the  third  month, 
one  for  the  fourth,  and  two  shillini^  for  each 
month  thereafter. 

!>  Under  the  Pennsylvania  act  of  1869  not  more 
than  10  oents3  fine  can  be  imposed  on  each  share, 
and  10  cents  per  month  for  each  loan  of  SSBOO. 
Building  Asso.  v.  Hanlen,  7  Kulp.  165. 

Since  the  passage  of  the  Pennsylvania  act  of 
April  10, 1879,  building  association  fines  are  limited 
to  2  per  cent  per  month.  National  8av.  Fund  & 
Bldg.  Asso.  V.  Robinson,  46  Phlla.  Leg.  Int.  6 
<Brightly'8  Pa.  Dig.  1877-1889,  p.  8122). 

Referring  to  the  case  of  Second  New  York  Bldg. 
Asso.  V.  Gallagher,  which  does  not  seem  to  be  re- 
ported, Btrdseye,  J.,  says,  in  Citizens^  Mut.  Loan  & 
A.  Fund  Asso.  v.  Webster,  25  Barb.  272:  'There 
the  fine  for  the  nonpayment  of  monthly  dues  was 
on  each  share  12  cents  for  the  first  month,  87  cents 
for  the  second,  75  cents  for  the  third,  $1.25  for  the 
fourth,  and  each  succeeding  month  60  cents  more 
than  the  preceding  month.  And  the  case  was  com- 
pared, not  unreasonably,  to  the  purchase  of  the 
horse  to  be  paid  for,  1  farthing  for  the  first  nail  in 
his  shoes,  2  for  the  second,  and  so  on  in  geometrical 
progression."  But  the  Judge  says  that  the  case 
cited  does  not  warrant  the  defendant  in  the  case  of 
Citizens^  Mut.  Loan  ft  A.  Fund  Asso.  v.  Webster, 
supra^  claiming  to  be  relieved  from  his  contract,  as 
•the  fines,  though  not  light,  are  very  different  from 
those  imposed  on  Gallagher.  They  are  for  the  first 
month  12  oents,  second  month  25  cents,  third 
month  37  centa,  fourth  month  SO  cents,  and  every 
succeeding  month  SI.  He  says:  ''These  fines  are 
sufficiently  definite  in  amount.  Nor  can  I  say  that 
they  are  so  clearly  unreasonable  as  to  warrant  me 
in  declaring  the  article  on  the  subject  of  fines  void, 
and  relieving  the  defendant  from  any  penalty  ex- 
cept interest." 

The  fines  which  a  member  of  a  building  and  loan 
association  has  to  pay  for  default  in  instalments 
that  are  due  from  him  are  said  to  be  the  result  of 
his  own  negligence,  and  therefore  the  fact  that  by 
reason  of  them  his  loan  from  the  association  was 
not  so  good  for  him  as  one  elsewhere  might  have 
been  does  not  show  fraud  in  representations  that 
It  would  be  better  and  cheaper  for  him  to  obtain  a 
loan  there,  when  it  is  shown  that  except  for  ex- 
cessive premiums  bid  by  him,  and  numerous  fines 
incurred,  the  loan  would  have  been  more  advan- 
tageous than  if  made  at  the  usual  rate  of  interest. 
Winget  V.  Quinoy  Bldg.  &  H.  Asso.  128  III.  67. 

in.  Conttruction  of  provisions  impoHno. 
A  by-law  providing  for  fines,   being   penal  in 
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character,  should  be  construed  strictly.  Ottawa 
Union  Bldg.  8oc.  v.  Scott,  24  U.  C.  Q.  B.  3*1. 

The  general  doctrine  that  penalties  and  for- 
feitures are  not  to  be  favored,  and  must  be  created 
by  unambiguous  language,  is  asserted  by  the  court 
in  Occidental  Bldg.  &  L.A8so.  v.  Sullivan,  62081897, 
in  construing  the  effect  of  a  by-law  as  to  nonpay- 
ment of  fines. 

It  may  be  noticed  that  while  these  cases  consider 
that  fines  are  in  the  nature  of  a  penalty  or  for- 
feiture, so  far,  at  least,  as  to  require  a  strict  con- 
struction of  the  provisions  for  imposing  them,  the 
cases  cited  at  the  beginning  of  the  note  regard  such 
fines  as  in  the  nature  of  an  agreement  for  liquidated 
damages. 

A  provision  in  a  bond  to  a  deposit  and  loan  so- 
ciety that  when  and  so  often  as  the  borrower 
should  make  default  in  the  payment  of  any  of  the 
monthly  instalments  he  should  pay  the  society  *^1 
shilling  in  the  pound  for  each  and  every  pound  of 
the  said  instalment  so  left  unpaid"  entitles  the  so- 
ciety to  1  shilling  for  every  entire  pound  for  the 
month  in  which  default  was  made,  but  nothing 
for  a  fractional  part  of  a  pound.  Three  Towns 
British  Mut.  Deposit  &  L.  Soc.  v.  Doyle,  7  L.  T.  N. 
B.  276. 

Where  the  rules  provided  that  the  fine  for  non- 
payment of  monthly  instalments  should  be  6  pence 
for  the  first  month,  1  shilling  for  the  second,  2  shil- 
lings for  the  third,  3  shillings  for  the  fourth,  and  so 
on  for  six  months,  without  any  provision  for  the 
seventh  and  subsequent  months,  it  was  held  that 
the  fines  could  not  increase  in  amount  after  the 
sixth  month,  but  that  they  were  not  restricted  to 
the  instalments  due  during  the  first  six  months, 
but  a  shilling  a  month  per  share  was  allowed  on 
each  failure  of  payment  of  the  monthly  Instalment 
due  on  such  share.  Lovejoy  v.  Mulkaro,  87  L.  T. 
N.  B.  77,  46  L.  J.  Ch.  N.  8.  680. 

A  by-law  providing  that  any  member  neglecting 
to  pay  his  monthly  dues  shall  be  fined  for  default, 
the  first  month  5  cents,  second  month  10  cents, 
third,  15  cents,  fourth,  20  cents,  fifth,  and  every 
subsequent  month  until  the  end  of  one  year,  25 
cents,  when  the  shares  shall  be  declared  forfeited, 
with  a  further  provision  that  if  the  defaulter  be  a 
borrower  the  fines  shall  be  in  each  case  three  times 
as  much  as  the  schedule  and  the  shares  forfedtedat 
the  end  of  six  months,  default  was  construed,  in 
Ottawa  Union  Bldg.  Soc  v.  Scott,  24  U.  a  Q.  B.  SU, 
to  permit  the  imposition  of  fines  only  for  the 
twelve  or  six  months  respectively  which  must 
elapse  before  the  forfeiture  of  shares. 

Under  a  rule  of  a  building  society  that  every 
member  shall  pay  10  shillings  per  share  per  month 
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80  on  for  as  many  months  as  the  default  might 
continue.  From  a  table  which  is  printed  with 
the  petition  for  the  appeal  in  4his  case,  and  the 
correctness  uf  which  is  unchallenged,  it  appears 
that,  according  to  this  system,  the  total  fines 
for  the  first  year  would  amount  to  $858, 
for  the  second  year  to  $2,442.  for  the  third 
year  to  $4,088,  and  for  the  fourth  year  to 
$5,610;  so  that,  the  default  having  occurred  in 
June,  1892,  there  would  be  due  in  June  of  the 
present  year  about  $12,000  of  fines,  and,  if  de- 
fault should  continue  to  the  maturity  of  the 
last  note,  the  aggregate  of  fines  would  be 
$33,905. 

Upon  the  part  of  the  appellants  it  is  con- 
tended that,  by  a  proper  construction  of  tbe 
constitution  and  by-laws,  the  failure  to  meet 
a  monthly  payment  is  a  complete  offense  in 
itself,  for  which  a  punishment  is  prescribed 
which  cannot  be  repeated  in  arithmetical  pro- 
gression in  the  manner  contended  for  by  the 


association.  To  state  the  claim  of  the  appel- 
lants in  figures,  it  is,  that  upon  default  in  the 
monthly  payment  they  were  properly  charge- 
able with  20  cents  for  each  $100  that  they  had 
borrowed  from  the  association,  making  in  all 
$11,  and  that  this  $11  was  to  be  repeated  each 
and  every  month  that  the  default  continued; 
in  other  words,  that  the  maximum  of  fines 
which  could  be  imposed  against  them  was 
$132  per  annum,  or,  tor  the  four  years  of  their 
default,  from  June,  1892,  to  June,  1895, $528. 

In  Endlich  on  Building  Associations,  2d  ed. 
§419,  it  is  said:  "It  is  necessary  that  every 
member  should  be  aware,  in  advance,  of  the 
consequences  of  any  action  or  omission  in  vio- 
lation of  the  rules  of  the  society.  These  rules 
or  by-laws  should  therefore  be  explicit  and 
unequivocal  upon  the  subject.  '  The  rules 
imposing  fines  should  be  very  precise  in  their 
terms  and  clear  in  their  meaning,  as  the  courts 
do  not  like  penalties  of  any  kind,  and  generally 


and  In  default  thereof  shall  pay  a  fine  of  8  pence 
per  share  for  the  first  month,  6  penoe  for  the  sec- 
ond month,  1  shilltDfffor  the  third  month,  doubling 
•the  fine  for  each  suoceedingr  month  till  the  expira- 
tion of  the  first  six  months,  and  after  that  time, 
if  the  same  remains  unpaid,  the  shares  shall  be  for- 
feited, it  was  held,  In  Wilson  v.  Upper  Canada 
BldflT.  Soc.  12  Grant,  Ch.  (U.  C.)  806,  that  fines  on 
each  default  are  only  payable  for  the  first  six 
months,  and  that  the  practice  of  charflringr  in  the 
seventh  month  the  fine  payable  the  first  month  and 
so  on.  doubling  again  to  the  sixth,  is  not  correct 
because  not  within  the  terms  of  the  rule. 

rv.  CumuUUive  and  8tju:ce88iv6  Jines, 

A  fair  oonfltmctfon  of  a  by-law  providing  that  a 
person  who  neglects  or  refuses  to  pay  weekly  dues 
""shall  be  fined  10  cents  weekly  for  each  and  every 
dollar  remaining  unpaid"  is  held  to  require  only 
one  fine  for  the  default  of  any  weekly  instalment, 
and  not  repeated  fines  for  every  week  that  it  may 
have  been  allowed  to  stand  in  arrear.  Monu- 
mental Permanent  Bldg.  &L.  Soc.  v.  Lewin,  88  Md. 
445. 

The  same  decision  was  made  in  respect  to  a  sim- 
ilar by-law  in  Shannon  v.  Howard  Mut.  Bldg. 
Asso.  96  Md.  988,  imposing  for  any  neglect  or  re- 
fusal to  pay  weekly  dues  *'the  additional  sum  of  10 
oents  for  every  share  .  .  .  for  every  such  weekly 
neglect  or  refusal." 

The  other  oases  are  generally  to  the  same  effect. 

The  fairest  meaning  to  be  put  upon  the  by-laws 
as  to  fines,  said  the  court  in  Oomulgee  Bldg.  &  L. 
Asso.  V.  Thomson,  62  Ga.  427,  is  that  the  fine  shall 
he  but  once  laid,  and  laid  each  month,  not  on  the 
whole  amount  then  due,  but  on  the  amount  due  for 
that  month,  and  adds  that  on  making  a  calculation 
it  will  be  found  that  this  is  about  what  would  be 
the  average  price  on  the  dues  paid  and  that  this 
is  not  unfair.  The  language  of  the  by-laws  was 
that  as  often  as  the  dues  are  payable  and  remain 
unpaid  the  member  ^'shall  forfeit  the  additional 
sum  of  10  cents  for  every  such  failure,  and  for 
every  dollar  thus  unpaid." 

The  imposition  of  more  than  one  fine  for  tbe 
same  delinquency  is  deckired  in  Hagerman  v.  Ohio 
Bldg.  &  Sav.  Asso.  25  Ohio  St.  Ib6,  to  be  unreasona- 
ble, and  tnereforetbe  court  assumes  that  the  legis- 
lature, although  it  made  no  express  limitation  of 
the  amount  of  fines  that  could  be  imposed,  did  not 
intend  to  permit  more  than  one  for  the  same  de- 
Unqueocy. 

A  fine  of  8  d.  per  share  for  the  first  month,  and  on 
each  sooceeding  month  8d.  per  share  additional  ac- 
cumuiatingand  increasing  in  arithmetical  progres- 
35  L.  R.  A. 


sion,  was  held  not  to  t>e  reasonable,  in  Re  Tiemey, 
9  Ir.  Hep.  1,  8  Ir.  L.  T.  Rep.  29  (1  Mews,  Dig.  1081). 

So,  a  by-law  Imposing  a  monthly  fine  of  10  per 
cent  upon  the  aggregate  of  all  sums  due  and  un- 
paid at  the  end  of  each  month,  and  so  repeated  by 
arithmetical  progression  with  each  succeeding  de- 
fault, is  held,  in  Lynn  v.  Preemansburg  Bldg.  &  L. 
Asso.  117  Pa.  1,  to  be  oppressive,  extortionate,  and 
unreasonable,  and  therefore  void. 

A  second  fine  for  the  nonpayment  of  the  same 
stated  due  is  a  second  punishment  for  the  same 
offense,  and  is  not  authorized  by  a  merely  gen- 
eral provision  in  the  statutes  that  the  asso- 
ciation may  assess  and  collect  fines  as  well  as 
dues  and  premiums.  On  this  point  the  court  says 
it  is  not  sufficient  to  say  that  the  nonpayment  of 
the  same  stated  due  at  a  subsequent  day  is  a  new 
offense.  The  obligation  to  pay  when  the  due  first 
matured  was  complete.  No  new  obligation  to  pay 
it  in  the  future  is  undertaken  by  the  defaulting 
member.  Hagerman  v.  Ohio  Bldg.  &  Sav.  Asso.  25 
Ohio  St.  186. 

But  one  fine  for  failure  to  pay  an  instalment  of 
monthly  dues  was  permitted  in  Forest  City  United 
Land  &  Bldg.  Asso.  v.  Gallagher,  25  Ohio  St.  206. 

In  DupuT  V.  Eastbbn  Biino.  &  L.  Asso.*  the  con- 
stitution of  the  association  provided  that  '*the  fines 
for  the  nonpayment  of  tiues  shall  be  10  cents  on 
each  and  every  share  of  stock  unpledged,  and  20 
cents  on  all  stock  pledged  for  each  and  every 
month  the  payment  may  be  in  arrears."  The 
court  was  of  opinion  that  it  might  be  warranted 
in  limiting  this  provision  to  a  single  fine  for  each 
offense;  without  allowing  its  repetition  in  case  of 
the  continuation  of  a  default  for  successive  months. 
But  the  decision  was  rested  on  a  consideration  of 
the  by-law  as  being  more  free  from  doubt  than  that 
of  the  constitution.  This  called  for  *'a  fine  of  20 
cents  per  month  on  each  $100. 

A  fine  was  allowed  only  for  the  month  in  which 
the  default  was  made,  and  not  for  subsequent 
months  during  which  the  same  instalment  re- 
mained unpaid,  in  the  case  of  Three  Towns  British 
Mut.  Deposit  8s  L.  Soc.  v.  Doyle,  7  L.  T.  N.  S. 
276. 

Under  by-laws  providing  that  on  default  of  the 
payment  of  monthly  instalments  the  member 
^'should  be  fined  for  the  first  week  5  cents,  for  the 
second,  5  cents,  for  the  third,10  cents,  for  the  fourth 
and  each  succeeding  week,  15  cents,  for  each  share 
of  stock,"  the  highest  fine  for  any  week  will  be  15 
cents,  and  duplicate  fines  cannot  be  assessed  against 
the  same  share  of  stock  because  there  is  a  default 
in  more  ttian  one  instalment.  The  same  is  true  of 
a  provision  for  a  fine  of  10  cents  each  month  for  de- 
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decide  against  them  if' possible.'  .  .  .  They 
must  be  created  by  unambiguous  language. 
If  the  by-law  imposing  them,  by  reason  of 
ambiguousness,  admit  of  several  interpreta- 
tions, the  courts  will  adopt  that  most  favorable 
to  the  member  and  least  favorable  to  the  as- 
sociation." Where  the  rule  was  that  '*  mort- 
gagors neglecting  to  pay  their  monthly  repay- 
ments will  be  subject  to  fines  at  the  rate  of  8 
per  cent  per  share  for  the  first  month,  and  for 
each  and  every  succeeding  month  8  pence  per 
share  additional  on  such  repayments,"  the  as- 
sociation was  allowed  to  collect  only  one  fine 
of  8  pence  on  each  share  of  the  defaulting 
member,  though  this  was  less  than  the  mem- 
ber himself  had  contended  for.  The  society 
claimed  8  pence  per  share  for  the  first  month, 


six  pence  for  the  second,  9  pence  for  the  third, 
and  so  on,  adding  8  pence  for  each  month;  but 
the  court  said:  '*^he  rule  admits  of  three  con- 
structions,—the  one  contended  for  by  the  so- 
ciety, the  other  suggested  in  the  argument  for 
the  borrower,  and  the  third,  more  favorable 
for  him,  which  I  think  the  right  constroc- 
tion,  and  that  is,  that  the  society  are  only 
to  be  allowed  one  fine  of  3  pence  on  each 
share."  Be  Tierney's  Estate,  8  Ir.  L.  T.  Repi 
29.  So,  too,  under  a  by-law  providing  that 
"iif  any  stockholder  shall  neglect  or  refuse  to 
pay  his  weekly  dues  as  often  as  the  same  shall 
be  payable,  every  stockholder  so  neglecting  or 
refusing  shall  forfeit  and  pay  the  additional 
sum  of  ten  cents  for  every  share  by  bim  held 
for  every  such  weekly  neglect  or  refusal,  to  be 


fault  in  paying  instalments  of  interest.  Gouch- 
enour  v.  Sullivan  Bldg.  &  L.  Aaso.  119  Ind.  441. 

Where  the  ooastitution  of  a  building  association 
provides  for  a  fine  of  10  cents  on  each  dollar  due 
for  every  monthly  refusal  or  neglect  to  pay 
monthly  dues  or  interest,  but  adds:  ^'No  fines  shall 
in  any  case  be  charged  on  fines,"— the  fine  can  be 
imposed  for  but  one  month.  Building  Asso.  v. 
Schuller,8W,N.  0.481. 

But  under  the  provision  of  a  by-law  that  in  case  of 
neglect  or  refusal  to  pay  dues  or  Interest  as  of  ten 
as  the  same  shall  become  due  and  payable  a  mem- 
ber shall  forfeit  and  pay  the  additional  sum  of  ^'6 
cents  monthly  on  each  and  every  $1  due."  the  im- 
position of  fines  was  not  limited  to  the  first  month 
of  default,  but  could  be  continued  for  each  suc- 
ceeding month  of  the  default.  Building  Asso.  v. 
Gtoorge,  8  W.  N.  C.  289. 

Likewise,  a  by-law  providing  that  a  member 
**shall  forfeit  and  pay  the  additional  sum  of  15 
cents  for  each  and  every  $1  due  by  bim  or  her  at 
each  and  every  monthly  meeting,  each  and  every 
such  monthly  neglect  or  refusal  to  be  charged 
with  the  monthly  dues"  authorizes  the  imposition 
of  fines  continuously  for  each  month  so  long  as  the 
money  due  remains  unpaid.  James  D.  Howley 
Bldg.  Asso.  V.  Taylor,  16  Phila.  246. 

V.  FtnesonAnes. 

A  direction  that  **no  fines  are  to  be  charged  on 
fines  as  they  accumulate"  was  given  by  the  court 
in  Ricks  v.Durant  Bldg.  ft  L.  Asso.  (Miss.)  18  So. 
869. 

A  provision  that  ^*no  fines  shall  in  any  case  be 
charged  on  fines"  was  made  by  the  constitution 
of  the  association  in  the  case  of  Building  Asso.  v. 
Schuller,8W.N.  C.481. 

But  in  some  cases  fines  on  fines  are  allowed. 

Thus,  a  fine  required  by  the  law  of  a  building  so- 
ciety at  the  rate  of  6  per  cent  a  month  on  the  total 
amount  in  arrear  for  neglect  to  make  monthly 
payments  **of  principal,  interest,  fines,  and  other 
payments"  is  to  be  calculated  upon  the  amount  of 
previous  fines  as  well  as  of  other  payments.  Re 
Middlesbrough  Bldg.  Soc.  54  L.  J.  Ch.  N.  8. 692,  61  L. 
T.  N.  S.743,49J.P.278. 

Fines  which  remain  unpaid  are  **money  due" 
within  the  meaning  of  a  by-law  requiring  the  pay- 
ment of  an  additional  sum  of  5  cents  for  each  dollar 
due  at  every  monthly  meeting,  and  such  by-law 
therefore  authorizes  a  fine  for  nonpayment  of  a 
fine.  James  D.  Howley  Bldg.  Asso.  v.  Taylor,  16 
Phlla.  246. 

VI.  Interetst  on  fines. 

The  cases  are  but  few  in  which  the  liability  to 
pay  interest  on  unpaid  fines  has  been  considered, 
and  these  cases  differ. 

In  Parker  v.  Butcher,  L.  K.  8  Eq.  762, 16  L.  J.  Gh. 
85  L,  a  A. 


N.  S.  662,  it  was  held  that  fines  do  not  bear  interett 
as  they  are  interest  for  nonpayment  of  instalments 
of  the  loan,  and  interest  upon  them  would  be  com- 
pound Interest,  contrary  to  the  rules  and  princi- 
ples adopted  by  courts  of  equity.  But  in  this  caee 
the  court  says  that  interest  upon  the  fines  was  not 
provided  for  in  the  contract. 

So  it  was  held  in  Ingoldby  v.  Biley,  28  L.  T.  N.  S, 
66,  that  no  interest  is  to  be  charged  upon  fines 
which  a  mortgagor  may  be  liable  to  pay  on  the 
foreclosure  of  a  mortgage  by  a  building  society. 
The  mortgage  in  this  case  was  declared  to  be  a  se- 
curity for  fines  and  other  obligations,  and  it  was 
said  that  the  security  should  not  be  redeemed  until 
the  whole  of  the  subscriptions,  fines,  redemption, 
and  other  moneys  has  been  duly  paid.  This  was  a 
decision  of  the  rolls  court  by  Lord  BomiUy.  ren- 
dered in  1878. 

But,  on  the  other  hand,  it  was  held  In  Provident 
Permanent  Bldg.  Soc.  v.  Greenhiil,  L.  K.  9  Ch.  Dir. 
122,88  L.T.  N.  S.  140,  27  Week.  Rep.  110,  that  fines 
secured  by  covenant  in  a  mortgage  to  a  building 
society  form  part  of  the  principal  io  taking  the  ac- 
count of  principal,  interest,  and  costs  in  a  foreclo- 
sure suit  by  the  building  society,  and  are  payable 
with  interest  These  fines  become  as  much  prin- 
cipal as  the  sum  originally  advanced  by  way  of 
loan. 

The  decision  in  Provident  Permanent  Bldg.  Soc. 
V.  Greenhiil,  suproy  was  rendered  by  Bacon,  V.  C, 
in  1878,  without  any  reference  to  that  of  Ingoldby 
V.  Riley,  suprcL  In  the  latter  case  the  mortgages 
were  to  secure  fines  as  well  as  other  sums  which 
should  become  payable,  and  the  property  was 
charged  as  security  for  the  sums  covenanted  to  be 
paid  until  the  principal  sums  and  interest  thereon 
should  be  fully  paid  and  satisfied.  It  does  not  ap- 
pear from  the  case  of  Ingoldby  v.  Riley  whattJhe 
provision,  if  any,  may  have  been  in  respect  to  in- 
terest. 

VII.  Seeuredhy  mortoage. 

It  is  not  uncommon  for  mortgages  to  such  associa- 
tions to  provide  expressly  for  the  payment  of  fines  as 
well  as  dues.  So  in  Massey  v.  CItizenfi'  Bldg.  &  Sav. 
Asso.  22  Kan.  624:  Ingoldby  v.  Riley,  28  L.  T.  N.  S. 
66:  Provident  Permanent  Bldg.  Soc.  v.  Oreenhill, 
L.  R.  9  Ch.  Div.  122,  88  L.  T.  N.  8. 140.  27  Week. 
Rep.  120:  Juniata  Bldg.  &  L.  Asso.  v.  MizelL  84  Fa. 
818;  Rhodes  v.  Hoernerstown  Bldg.  &  Sav.  Asso.  & 
Pa.  180. 

And  it  is  expressly  decided  In  Hagerman  v. 
Ohio  Bldg.  &  Sav.  Asso.  26  Ohio  St.  186,  that  secur- 
ity  for  payment  of  fines  may  be  included  in  the 
mortgage. 

It  is  so  held  under  rules  expressly  providing  for 
fines  where  the  mortgage  is  to  secure  compliance 
with  all  the  by-laws  and  regulations,  fc^etliff  v.North 
Nashville  Bldg.  &  S.  Asso.  (Tenn.)  48  8.  W.  546. 
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charged  with  the  weekly  dues,"  it  was  held 
that  only  one  fine  could  be  imposed  for  the 
DODpayment  of  the  weekly  InstalmeDt.  Shan- 
uofi  Y.  Howard  MuL  Bldg.  Amo.  86  Md.  883. 
We  have  been  unable  to  examine  these  cases, 
but  they  are  quoted  fully  in  Endlich,  Bldg. 
Aspo.  §^  420,  421. 

In  the  cases  just  referred  to,  the  language 
upon  which  the  associations  relied  for  the  im- 
position of  the  cumulative  fines  was  as  strong 
in  support  of  their  position  as  that  which  we 
are  called  upon  to  construe  in  this  case.  In- 
deed, the  language  in  Re  Tiemey's  Estate  is  in 
substance  the  equivalent  to  that  before  us.  In 
that  case  the  rule  was  that  '* mortgagors  neg- 
lecting to  pay  their  monthly  repayments  will 
be  subject  to  fines  at  the  rate  of  3  per  cent  per 


share  for  the  first  month,  and  for  each  and 
every  succeeding  month  3  pence  per  share  addi- 
tional on  such  repayments."  In  this  case  the 
language  is:  "The  fines  for  nonpayment  of 
dues  shall  be  10  cents  on  each  and  every  share 
of  stock  unpledged,  and  20  cents  on  all  stock 
pledged,  for  each  and  every  month  the  pay- 
ment may  be  in  arrears."  That  the  construc- 
tion contended  for  by  the  appellee  would  be 
most  harsh  and  oppressive  cannot  be  denied. 
It  would,  indeed,  Justify  the  terms  in  which 
it  is  characterized  in  the  petition  of  the  appel- 
lants, and  compel  us  to  sanction  a  ''startling 
enormity."  To  support  a  construction  leading 
to  such  a  result,  the  language  should  be  ex- 
plicit and  unequivocal, — should  be  precise  in 
Its  terms,  and  clear  in  its  meaning.    Endlich, 


That  the  mortgage  seoured  fines  also  under  I  16, 
sube.  2.  of  the  English  Building  Societies  Act  of 
IdM.  is  held  in  Neatb  Permanent  Benefit  Bldg.  Soc. 
T.  Luce.  Se  L.  J.  Ch.  N.  8.  8,  dl  L.  T.  N.  8.  «11,  616,  88 
Week.  Bep.  122,  L.  B.  48  Cb.  Div.  168. 

Arrears  due  the  asBOCiation,  which  are  required 
by  the  constitution  of  a  building  association  to  be 
paid  out  of  tbe  proceeds  of  a  mortgage  on  foreclo- 
sure, include  tbe  fines  as  well  as  dues  for  which  the 
mortgagor  was  in  default,  and  also  such  sum  as 
will  liquidate  the  future  Instalments.  McCahan  v. 
Columbian  Bldg.  Asso.  40  Md.  2S». 

A  provisioD  in  a  mortgage  securing  the  payment 
of  *^ne9  imposed  by  the  articles  of  association**  is 
not  sufBcient  to  make  the  rules  and  articles  of  as- 
sociation a  part  of  the  mortgage  to  aid  in  deter- 
mining the  amount  which  is  due  thereon  when  the 
mortgage  does  not  specify  tbe  payment  to  be 
made.  Robertson  v.  American  Homestead  Asso. 
10  Md.  907, 60  Am.  Dec.  146. 

A  reference  in  a  mortgage  to  the  constitution  of 
the  association  which  provides  for  fines  in  case  of 
defaulu  is  not  sufiloient  to  make  the  mortgage  a 
security  for  fines,  when  it  does  not  provide  for 
their  payment  in  express  terms,  and  neither  the 
coDstitution  nor  by-laws  declares  that  the  fines 
shall  be  collected  out  of  tbe  proceeds  of  the  prop- 
erty. Bowen  v.  Lincoln  Bldg.  &  L.  Asso.  61  N.  J. 
Eq.272. 

VIII.  Enforcement, 

Fines,  as  such,  the  law  will  not  enforce,  says  the 
court,  in  Ocmulgee  Bldg.  A  L.  Asso.  v.  Thomson,  62 
Oa.  427,  because  of  the  settled  rule  that  penalties 
agreed  upon  for  a  breach  of  contract  are  illegal. 
But  when  the  so-called  fine  is  only  slightly  in  ex- 
cess of  the  real  damages  it  may  be  recoverable  as 
stipulated  damages. 

A  fine  which  is  not  unreasonable  or  dispropor- 
tioned  to  the  exigency  of  the  case  will  be  enforced 
by  a  court  of  equity,  more  especially  when  It  is 
incidentally  involved  in  a  matter  confided  to  the 
peculiar  jurisdiction  and  control  of  such  a  courts 
McGannon  v.  Central  Bldg.  Asso.  No.  2,  19  W.  Va. 

An  injunction  against  a  sale  of  property  under  a 
mortgage  to  a  building  association  was  granted  in 
Malloy  V.  Fifth  Ward  Bldg.  Asso.  2  MacArth.  604, 
whereit  appeared  that  there  was  nothing  due  to 
the  association  except  fines  which  bad  accumulated 
at  the  rate  of  10  percent  per  month  on  the  accumu- 
lating monthly  defaults.  The  court  said:  ^'We 
perceive  nothing  in  the  character  of  these  associa- 
tions to  relieve  them  from  the  doctrine  of  equity 
which  we  apply  to  other  oases  of  penalty  for  the 
nonpayment  of  money,  which  is  to  prohibit  its  en- 
forcement upon  condition  that  the  primary  debt 
be  paid  with  interest.*^  In  a  dissenting  opinion  it 
is  said:  ^*If  men,  able  to  contract  and  be  contracted 
^tb,  enter  into  a  contract  which  is  not  in  violation 
^L.R.A. 


of  the  common  or  statute  law,  or  against  public 
policy,  I  know  of  no  power  in  a  court  of  equity  or 
other  court  to  set  that  contract  aside,  in  case  where 
no  mistake  bad  been  made  or  fraud  or  imposition 
practised," 

Whatever  remedy  an  association  by  its  constitu- 
tion and  by-laws  may  have  for  tbe  recovery  of 
fines  by  forfeiture  of  the  stock  or  otherwise,  they 
cannot  be  recovered  in  a  suit  upon  a  mortgage 
which  does  not  embrace  them.  Hazel  Loan  &  Bldg. 
Asso.  v.  Groesbeck,  17  Phila.  242. 

A  recovery  of  fines  on  a  conunon  count  is  denied 
in  Ottawa  Union  Bldg.  Soc.  v.  Scott,  24  IT.  C.  Q.  B. 
841,  and  it  is  held  that  a  declaration  must  at  least 
show  what  the  by-law  is  so  that  the  court  can 
Judge  of  its  legality. 

A  by-law  imposing  a  fine  of  10  per  cent  a  month 
if  any  stockholder  fails  to  pay  bis  monthly  instal- 
ments or  interest,  and  that  after  such  neglect  or  re- 
fusal for  six  months  the  amount  actually  paid  in 
shall  be  tendered  to  the  memt)er,  after  deducting 
all  fines  and  forfeitures,  and  that  from  that  time 
he  shall  cease  to  be  a  member  of  the  association, 
does  not  operate  to  nuike  the  nonpayment  of  a 
fine  hasten  tbe  maturity  of  tbe  principal  sum  due. 
Occidental  Bldg.  &  L.  Asso.  v.  Sullivan,  62  Cal.  097. 

IX.  Paument;  crediting. 

Unappropriated  payments  to  a  loan  association 
were  applied,  on  a  bill  to  foreclose  a  mortgage,  to 
pay  the  monthly  fines  in  the  first  place,  then  in- 
stalments of  dues  and  interest.  Clarksvllle  Bldg. 
&  li.  Asso.  V.  Stephens,  26  N.  J.  Eq.  861. 

An  alfldavit  of  defense  in  a  proceeding  to  fore- 
close a  mortgage  to  a  building  association,  stating 
that  defendant  has  paid  to  the  plaintiff  a  certain 
sum,  without  stating  on  what  account  tbe  pay- 
ments were  made,  is  Insufllcient,  as  they  are  pre- 
sumptively for  fines  or  dues.  Elden  v.  Bellable 
Sav.  &  Bldg.  Asso.  81*  Pa.  386. 

Fines  and  dues  of  a  building  and  loan  association 
being  payable  in  cash,  a  treasurer  who  accepts 
mere  promises  for  them  and  gives  members  credit 
for  them  without  actual  payment  creates  a  liabil- 
ity on  bis  bond  for  their  amount,  although  other 
officers  of  tbe  association  may  have  acquiesced  in 
this  irregular  way  of  doing  business.  People^s 
Bldg.  &  L.  Asso.  V.  Wroth,  43  N.  J.  L.  70. 

Credit  for  fines  paid  in  by  a  member  is  denied  in 
settling  bis  account  with  the  association  when  it  is 
wound  up  by  tbe  court  as  insolvent.  Towie  v. 
American  Bldg.  Loan  &  I.  Soc  61  Fed.  Bep.  446. 

So,  on  tbe  forfeiture  of  a  mortgage  for  default 
neither  fines  nor  payments  on  stock  nor  premium 
were  allowed  to  be  credited  in  Mechanics^  Bldg.  & 
L.  Asso.  V.  Conover,  14  N.  J.  £q.  219. 

But  fines  have  been  credited  to  the  debt  due  from 
the  member  where  they  bad  been  imposed  without 
statutory  authority,  on  the  theory  that  they  were 
unlawfully  imposed.    Lincoln  Bldir*  &  Sav.  Asso. 


222 


YiBoiNiA  Sttfrbme  Court  op  Appeals. 


JULT^ 


Bldff.  Asso.  §  419.  We  are  of  opiDion  that, 
relying  upon  the  authorities  just  cited,  we 
might  be  warranted  in  holding  that  the  proper 
construction  of  the  article  from  the  Constitu- 
tion above  quoted  limits  the  power  of  the  so- 
ciety to  the  imposition  of  one  fine  for  each 
offense,  and  does  not  sanction  its  repetition. 

The  construction  of  the  by-law  is  more  free 
from  doubt  than  that  of  the  Constitution,  and 
upon  that  we  prefer  to  rest  our  decision. 
'*  Borrowing  members  who  shall  neglect  to 
pay  any  instalments  as  the  same  become  due 
shall  pay  to  the  association  a  fine  of  20  cents 
per  month  on  each  $100  that  they  have  bor- 


rowed from  the  association."  The  amount 
borrowed  in  this  case  was  $5,500.  A  fine  of 
20  cents  on  each  $100  amounts,  in  the  aggre- 
gate, to  $11;  and  a  payment  of  a  fine  of  $11 
per  month  would,  therefore,  seem  to  satisfy 
the  terms  of  the  by  law  above  quoted.  The 
articles  of  the  association  prescribe  the  limits 
within  which  the  corporation  can  properly  act; 
the  bylaws  indicate  the  extent  to  which  the 
corporation  has  seen  fit  to  put  is  to  action  the 
powers  which  the  articles  have  conferred;  and. 
though  the  charter  or  articles,  in  conferring 
the  power,  majr  use  imperative  or  mandatory 
language,  yet,  if  it  be  a  benefit, — a  privilege 


V.  Graham,  7  Neb.  173;   Lincoln  Bldgr.  &  Sav.  Aaso. 
v.  Benjamin,  Id.  181. 

And  in  North  Carolina  fines  paid,  as  well  as  other 
payments  by  a  t>orrowing  member,  must  be  cred- 
ited to  bim  in  winding  up  the  affairs  of  an  insol- 
vent buildinfr  and  loan  association  which  is  in  the 
hands  of  a  receiver.  Strauss  v.  Carolina  Interstate 
Elder.  &  L.  Aaso.  117  N.  C.  308,  90  L.  H.  A.  (Wa  This 
case  follows  Rowland  v.  Old  Dominion  Bldg.  &  L. 
Asso.  115  N.  C.  8^,  and  Meroney  v.  Atlanta  Bldg.  & 
L.  Asso.  116  N.  C.  882,  which  treat  the  fines  as  in- 
valid, holding  that  borrowing  members  can  only 
be  charged  6  per  cent  interest  on  the  amounts  they 
have  received,  and  are  entitled  to  credit  for  ail 
they  have  paid  into  the  concern  since  they  bor- 
rowed the  money,  whether  it  was  called  fines,  pen- 
alties, weekly  dues,  or  by  any  other  name. 

X.  RemiMion;  failure  to  enforce. 

In  respect  to  the  remission  of  fines  or  failure  to 
collect  them  it  is  said  in  People  v.  Lowe,  117  N.  F. 
175:  ''According  to  the  practice  of  the  society  and 
within  a  reasonable  discretion  vested  in  the  trus- 
tees or  managers  of  the  society,  they  must  have 
had  power  to  remit  and  condone  flnes.^* 

But  in  England  and  Canada  it  seems  to  be  deemed 
the  duty  of  the  directors  to  enforce  pajrment  of 
fines,  and  their  failure  to  do  so  is  a  mere  neglect 
which  cannot  prejudice  the  association. 

The  omission  or  the  failure  of  the  directors  to 
charge  against  a  defaulting  member  the  fine  fixed 
by  the  rules  will  not  relieve  him.  but  he  may  be 
held  liable  by  the  court  notwithstanding,  where  the 
statutes  provide  that  the  rules  shall  be  binding  on 
the  members  and  oflicers,  and  shaU  not  be  altered, 
repealed,  or  rescinded  unless  at  a  general  meeting 
of  the  society.  Wilson  v.  Upper  Canada  Bldg.  Soc. 
12  Grant,  Ch.  (IT.  C.)  206. 

Failure  of  the  directors  to  Impose  fines  required 
by  the  rules  does  not  relieve  a  member  from  lia- 
bility therefor,  but  they  may  be  enforced  by  the 
court  when  he  attempts  to  redeem.  Handley  v. 
Farmer,  20  Beav.  362.  The  court  says,  if  the  di- 
rectors omitted  to  perform  their  duty  it  cannot 
prejudice  the  other  stockholders,  because  if  he  pays 
too  little  the  others  will  have  to  pay  the  deficiency. 
He  therefore  cannot  have  his  mortgage  delivered 
up  until  thelflne  has  been  paid. 

XI.  When  Jlnes  ceajte. 

Liability  to  pay  fines,  like  the  liability  to  pay 
monthly  dues  or  interest  in  a  loan  association,  ter- 
minates when  there  IS  complete  suspension  of  the 
business  of  the  corporation  by  unanimous  con- 
sent.   Cook  V.  Kent,  105  Mass.  246. 

Liability  to  pay  fines  terminates  when  the  asso- 
ciation isjinsolvent,  and  in  the  hands  of  receivers 
with  no  prospect  of  ever  resuming  its  former  op- 
erations or  pasing  its  shareholders  the  full  value 
of  their  shares.  Low  Street  Bldg.  Asso.  No.  6  v. 
Zucker,  48  Md.  448. 

The  rule  as  to  fines  ought  not  to  be  enforced  for 
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nonpayment  of  monthly  subscriptions  falling  due 
after  all  the  members  have  ceased  to  pay  under 
the  mistaken  supposition  that  no  further  pay- 
ments  are  necessary,  although  they  become  neces- 
sary because  of  mismanagement  and  losses.  Such 
conduct  of  the  members  amounts  to  an  abroga- 
tion of  the  rule  by  common  consent.  Wilson  v. 
Upper  Canada  Bldg.  Soc.  12  Grant.  Ch.  (U.  C.)  2900. 

After  a  borrowing  member  has  signified  his  re- 
quest to  discharge  his  mortgage,  and  this  has  been 
recognized  by  rendering  him  an  account  of  the 
claims  against  him,  he  is  not  to  be  charged  with 
subsequent  fines.    Barker  v.  Bigelow,  15  Gray,  130. 

Upon  the  distribution  of  an  assigned  estate  a 
building  association  will  not  be  allowed  penalties 
and  fines  imposed  by  it  after  the  date  of  the  as- 
signment, but  only  simple  interest.  Boyer^s  :&> 
tate,  1  York,  198  (Btightly's  (Pa.)  Dig.  1889-1805^ 
p.  6116). 

Liability  of  a  member  to  fines  as  well  as  monthly 
payments  on  stock  does  not  terminate  by  his  as- 
signment of  his  shares  of  stock  to  the  association 
for  an  advance  of  money  to  him,  although  this 
amounts  to  an  absolute  surrender  of  the  shares 
whereby  they  are  sunk  and  extinguished.  AVhite 
V.  Mechanics'  Bldg.  Fund  Asso.  22  Gratt.  23a. 

Fines  for  failure  to  pay  instalments  of  dues  and 
interest  to  a  building  and: loan  association  cease 
when  the  association  exercises  its  option  to  de- 
clare the  whole  debt  due  and  proceeds  to  foreclose  a 
mortgage  for  it.  Murphy  v.  Goodland  Bldg.  &  L. 
Asso.  2  Kan.  App.  880. 

But,  on  the  other  hand,  the  obligation  to  pay 
fines  in  case  of  default  to  pay  monthly  instal- 
ments and  interest  after  the  beginning  of  a  suit 
to  foreclose  a  mortgage  securing  the  payment  is 
sustained  in  Union  Bldg.  &  L.  Asso.  v.  Masonic 
Hall  Asso.  29  N.  J.  Eq.  388.  The  court  says  the  obli- 
gation to  pay  the  monthly  instalments  and  inter- 
est did  not  cease  with  the  commencement  of  the 
suit,  neither  did  the  obligation  to  pay  fines  in  case 
of  default  to  make  these  payments. 

The  right  to  fines  incurred  subsequent  to  the  be- 
ginning of  a  foreclosure  is  also  affirmed  by  the 
vice  chancellor  in  Bowen  v.  Lincoln  Bldg.  &  L 
Asso.*  51  N.  J.  Eq.  272,  but  his  decision  was  re! 
versed  on  appeal,  not  on  this  ground,  but  on  the 
ground  that  no  fines  could  be  collected  on  fore- 
closure of  the  mortgage  because  there  was  no  pro- 
vision in  the  contract  for  them. 

If  a  bond  provided  that  in  case  of  default  in  pay- 
ment of  dues,  fines,  etc.,  for  six  months  the  whole 
principal  sum  shall  become  due,  the  association 
cannot,  after  a  sale  upon  such  forfeiture,  recover 
fines  accruing  subsequent  to  the  expiration  of 
such  six  months.  Houlett's  Estate,  2  Chester,  511 
(Brightly's  (Pa.)  Dig.  1877-1880,  p.  3122). 

Fines  do  not  continue  after  decree  for  sale,  for 
by  taking  the  decree  interest  begins  on  dues  and 
the  association  cannot  have  both.  Windish  v.  Kor- 
man,  5  Ohio  L.  J.  364  [The  complete  Ohio  Dig. 
[Bates!  p.  337].  RA.K. 
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or  advantage  conferred  upon  the  corporation, 
and  not  a  duty  imposed, —it  may  qualify, 
diminish,  or  waive  its  exercise  in  whole  or  m 
part.  It  is  binding  upon  the  association  in  the 
sense  that  the  by-laws  may  ordain  fines  of  less, 
but  may  not  ordain  fines  of  greater,  amount 
than  those  prescribed  by  its  charter.  Endlich, 
Bldg.  Asso.  ^  422.  If,  therefore,  there  were 
any  repugnancy  between  the  charter  and  the 
by-laws,  if  t^e  charter  imposed  a  greater  fine 
than  the  bylaw,  the  courts  would  consider 
that,  in  the  adoption  of  the  by-law,  the  corpo- 
ration had  found  it  wise  and  expedient  to  forego 


the  exercise  of  a  portion  of  the  power  conferred 
upon  it  by  the  charter,  and  deem  it  a  waiver 
to  that  extent  of  its  privilege,  and  would  en- 
force the  fine  imposed  by  the  by-law. 

We  are  of  opinion  that  the  appellants  could 
be  fined  only  20  cents  on  each  $100  of  money 
for  each  month  that  they  were  in  default,  and 
that  the  decree  of  the  court,  which  established 
the  contention  of  the  appellee,  and  permitted 
the  imposition  of  fines  of  20  cents  per  month 
for  each  $100  borrowed,  and  also  for  each  in- 
stalment as  to  which  appellants  were  in  arrear». 
is  erroneous,  and  must  be  reversed. 


VERMONT  SUPREME  COURT. 


Martin  H.  OVITT 

Hattie  E.  SMITH. 

(68  Vt.  35.) 

Maniafipe  in  violation  of  a  statnte  pro- 
hibiting^ a  person  ttovk  whom  a  divorce 
is  granted  to  marry  ag^ain  within  three 
jears  unless  the  former  spouse  Is  dead  may  be 
annulled  at  suit  of  the  innocent  party,  where  the 
statute  not  only  declares  that  it  shall  not  be  law- 
ful for  such  divorced  person  to  marry  aKaln,  but 
imposes  a  severe  penalty  for  violating  the  pro- 
hibition, although  it  does  not  expressly  declare 
that  the  remarriage  shall  be  void. 

(December  6, 1805.) 

EXCEPTIONS  by  petitioner  to  ruling  of 
the  Caledonia  County  Court  dismissing  a 
petition  for  the  annulment  of  a  marriage.    Be- 
'cersed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Harry  Blodgett  for  petitioner. 

Tyler,  J.,  delivered  the  opinion  of  the 
court: 

The  petition  alleges,  and  the  court  below 
found,  that  the  parties  were  married  in  this 
state  in  due  form  of  law;  that  the  petitioner 
married  the  petitionee,  upon  her  representation 
that  she  had  been  married  to  one  Farrand,  but 
had  obtained  a  divorce  from  him,  and  was  at 
liberty  to  marry  again,  which  representation 
the  petitioner  believed  and  relied  upon;  that 
the  parties  lived  together  as  husband  and  wife 
for  some  months  after  their  marriage,  when 
the  petitioner  learned  that  at  the  April  term, 
1891,  of  the  Lamoille  county  court,  said  Far- 
rand had  obtained  a  divorce  from  the  peti- 
tionee by  reason  of  her  adultery,  whereupon 
the  petitioner  ceased  to  live  with  her;  that 
there  was  no  issue  of  this  marriage,  and  that 
Farrand  was  living  when  the  petition  was 
brought. 

The  only  question  discussed  in  the  brief  of 
the  petitioner's  counsel  is  whether,  in  the  cir- 


cumstances stated,  there  was  a  voluntary  co- 
habitation within  the  meaning  of  Rev.  Law?, 
§  2357.  In  the  view  which  we  take  of  the 
case,  this  question  does  not  arise.  The  deci- 
sion depends  upon  the  effect  that  is  to  be  given 
to  the  following  sections  of  the  statute: 

*•  Sec.  2391.  When  a  marriage  is  dissolved 
pursuant  to  the  provisions  of  this  chapter  the 
parties  shall  be  deemed  single  and  may  law- 
fully marry  again.  But  it  shall  not  be  lawful 
for  the  petitionee  in  divorce  proceedings  in 
which  a  divorce  is  granted,  ...  to  marry 
another  person  than  the  petitioner  for  three 
years  from  the  time  such  a  divorce  is  granted, 
unless  the  petitioner  dies  within  that  time,  in 
which  case  the  petitionee  may  marry  again. 

*'Sec.  2392.  A  person  who  violates  the  pro- 
visions of  the  preceding  section,  or  lives  in  this 
state  under  a  marriage  relation  forbidden  by 
said  section,  shall  be  imprisoned  in  the  state 
prison  for  not  less  than  one  year  nor  more  than 
five  years." 

The  question  is  whether,  under  the  first  sen- 
tence of  the  former  section,  the  marriage  not 
being  declared  void,  a  marriage  with  the  peti- 
tionee may  not  be  valid,  although  the  peti- 
tionee incurs  the  penalty  imposed  by  the  next 
section.  Bishop,  Mar.  Div.  &  Sep.  §^  707, 
708,  1621,  discusses  the  question  at  length,  but 
leaves  it  undecided  whether  or  not  a  statute 
should  be  interpreted  to  make  void  the  mar- 
riage unless  it  contains  an  express  clause  of 
nuility.  In  Tennessee,  a  statute  which  pro- 
vided that,  where  a  marriage  was  absolutely 
annulled,  the  parties  should  severally  be  at 
liberty  to  marry  again,  but  that  a  defendant 
who  had  been  guilty  of  adultery  should  not, 
during  the  life  of  the  former  husband  or  wife, 
marry  the  person  with  whom  the  crime  had 
been  committed,  was  held  not  against  public 
policy,  and  that,  where  the  husband  from 
whom  the  divorce  had  been  obtained  on  ac- 
count of  his  adultery,  married  his  particep» 
eriminis  during  the  life  of  the  first  wife,  the 
second  wife  was  not  entitled  to  homestead. 
Owen  V.  Bracket,  7  Lea.  448.  In  Be  Barrow- 
dale,  28  Hun,  886,  the  pretended  widow  was 


NoTS.— For  the  effect  of  statutes  probibitiDg  the  I  831;  also  the  case  of  Crawford  v.  State  (Miss.)  post, 
guilty  party  to  a  divorce  from  remanrying,  see    224. 
note  to  Re  Hernandezes  Succession  (La.)24  Xi.  R.  A.  I 
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refused  letters  upon  ber  husband's  estate  upon 
proof  that  a  former  husband,  who  was  still 
living,  had  obtained  a  divorce  from  her  on  ac- 
count of  her  adultery,  the  statute  merely  pro- 
hibiting her  remarriage.  In  14  Am.  &  Eng. 
Enc.  Law,  p.  504,  it  is  said  in  the  text  that, 
where  the  prohibition  has  any  effect,  a  mar- 
riage in  disregard  of  it  is  a  mere  nullity,  though 
it  be  contracted  with  the  innocent  party  and 
former  spouse.  In  the  notes,  Stewart.  Mar.  & 
Div.  g  53,  is  cited  to  the  effect  that  unlawful 
marriages  are  not  void  unless  declared  to  be  so 
by  the  statute.  In  Gkorgia,  under  a  statute 
which  prohibits  the  guilty  party  to  a  divorce 
remarrying,  the  court  refused  to  hold  a  second 
marriage  void  and  render  children  illegitimate. 
Park  V.  Barron,  20  Qa.  702,  65  Am.  Dec.  641. 
Mass.  Gren.  Stat.  chap.  107,  §  25,  declared  any 
marriage  contracted  by  such  guilty  party  void. 
Pub.  Stat.  chap.  146,  §  23,  only  prohibited 
such  party  from  remarrying.  From  the  rea- 
soning of  the  court  in  Com.  v.  Laiie,  118  Mass. 
458.  18  Am.  Rep.  509,  which  arose  under  the 
later  statute,  we  infer  that  that  statute  was  re- 
garded as  rendering  the  second  marriage  void, 
—that  the  respondent  would  have  been  con- 
victed of  polygamy  but  for  the  fact  that  his 
second  marriage  was  solemnized  in  another 
jurisdiction.  Courts  are  unwilling  to  make 
decrees  which  may  render  innocent  persons 
illegitimate;  but  our  statute  must  receive  a 
reasonable,  and  not  a  forced,  construction. 
The  two  sentences  of  g  2301,  Rev.  Laws,  must 
be  construed  together.  It  seems  clear  that  the 
intent  of  the  legislature  was  to  make  the  last  a 
limitation  upon  the  first.  The  latter  makes  an 
exception  to  the  enabling  provisions  of  the 
first.  The  Massachusetts  statute  reads:  "After 
a  divorce  .  .  .  either  party  may  marry  again 
as  if  the  other  were  dead,  except  that  the  party 
against  whom  the  divorce  was  granted  shall 
cot  marry  again,"  etc.  Construing  the  whole 
of  §  2391,  Kev.  Laws,  it  certainly  would  be 
illogical  to  hold  a  marriage  valid,  when  the 
statute  itself  declares  it  unlawful  for  one  of  the 
parties  to  remarry.  It  is  elementary  that  con- 
tracts are  illegal  when  founded  on  a  considera- 


tion tmitra  bono»  mores,  or  against  the  priociples 
of  sound  policy,  or  founded  in  fraud,  or  in 
contravention  of  the  positive  provisions  of 
some  statute  law;  that  if  the  contract  grows 
immediately  out  of,  or  is  connected  with,  an 
illegal  or  immoral  act,  a  court  of  justice  will 
not  enforce  it:  that  the  object  of  all  laws  is  to 
repress  vice  and  promote  the  general  welfare 
of  the  state  and  of  society.  The  legislature 
evidently  considered  that  a  sec^d  marriage, 
within  the  limitations  named,  oy  a  person 
from  whom  another  had  obtained  a  divorce  for 
any  of  the  statutory  causes,  was  against  the 
policy  of  the  domestic  relations  and  the  best 
interests  of  society.  The  statute  not  only  de 
Clares  that  it  shall  not  be  lawful  for  the  libelee 
to  marry  again,  but  it  impoMKS  a  severe  penalty 
upon  such  person  for  violating  the  prohibition. 
It  is  held  that,  when  a  statute  merely  inflicts  a 
penalty  for  the  doing  of  a  particular  act,  that 
act  is  by  implication  prohibited  and  illegal 
Boby  V.  West,  4  N.  H.  286,  17  Am.  Dec.  438; 
Pray  V.  Burhank,  10  N.  H.  377.  The  penalty 
imposed  implies  prohibition.  See  numerous 
cases  cited  in  1  Rapalie,  Dig.  p.  824,  pi.  94, 
and  Mack.  Dig.  p.  342;  Benjamin.  Cont 
chap.  6.  This  court  has  held  that  a  contract 
which  has  for  its  object,  or  which  contem- 
plates, any  act  prohibited  by  express  statute,  or 
the  commission  of  which  incurs  a  penalty,  is 
as  much  illegal  and  void  as  if  the  statute  in 
express  terms  so  declared.  Territt  v.  BarUetl, 
21  Vt.  184;  Bank  of  Rutland  v.  Parsons,  Id. 
199;  Bavcroft  v.  Dumas,  Id.  456.  In  Aiken 
V.  Blaisddl,  41  Vt.  655,  it  is  said  that  the  di& 
tinction  spoken  of  in  the  books,  between  a  law 
that  forbids  an  act  and  imposes  a  penalty  for 
its  commission,  and  a  law  that  imposes  a  pen- 
alty without  in  terms  forbidding  the  act,  is  not 
a  distinction  in  legal  effect.  We  think  this 
case  must  be  controlled  bj  the  general  rules  of 
law  respecting  contracts.  It  was  not  lawful 
for  the  petitionee  to  remarry.  Therefore  her 
marriage  with  the  petitioner  was  ill^pal,  and 
its  illegality  rendered  it  void. 

Judgment  reversed,  and   the  marriage  de- 
clared null  and  void. 


MISSISSIPPI  SUPREME  COURT. 


C.  W.  CRAWFORD,  Appt., 

V, 

STATE  of  Mississippi. 


(. 


.) 


Disobedience  of  a  provision  in  a  de- 
cree of  divorce  prohibitiDg  the  offender 
under  penalty  from  marryingr  afrain  during  the 
life  of  the  former  wife  will  not  make  bla  subse- 
quent marriage  in  another  state  with  a  woman 
who  was  ignorant  of  such  prohibition  void;  but 
the  marriatre  will  be  recognized  for  the  protec- 
tion of  the  innocent  wife  and  her  children. 


(December  2, 1806.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Attala  County  con- 
victing him  of  bigamv.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs,  Anderson  ft  Davis  for  appellant 
Mr.  Frank  Johnston*  Attorney  General, 
for  the  State. 

Woods*  J.,  delivered  the  opinion  of  the 
court: 
The  indictment  charges  "that  C.  W.  Craw. 


Note.— As  to  the  effect  of  statutes  prohibitiDir  I 
remarriage  by  ffuHty  party  after  divorce,  see  the 
preceding  case  of  Ovitt  v.  Smith  (Vt.)  ante,  p.  2SS; ' 
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Be  Hernandezes  Succession  (La.)  24  L.  B.  A. 
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ord.  Id  Pickens  county,  Al&bama,  oo  the  5th 
day  of  February,  a.  d.  1898,  did  marry  and 
have  for  his  wife  one  Florence  King,  and 
afterwards,  while  the  said  Florence  King  was 
living,  in  the  county  of  Attala,  in  the  state  of 
Mississippi,  on  the  9th  day  of  December,  1894, 
feloniously  did  marry  and  have  for  his  wife 
one  Roxie  Gregory,"  etc.  These  facts  appear 
plainly  enough  in  the  transcript,  and  are  not 
controverted.  The  defense  to  the  crime 
charged  rests  upon  the  following  state  of 
facts  shown  by  the  evidence  offered  by  the 
defendant,  viz.:  In  the  year  1880,  in  the  state 
of  Georgia,  the  defendant  was  married  to  one 
Susan  Driggers.  In  the  year  1888,  Susan  ob- 
tained a  divorce  from  the  defendant,  in  Russell 
county,  Alabama,  by  the  terms  of  which  the 
bonds  of  matrimony  theretofore  existing  be- 
tween herself  and  the  defendant  were  dis- 
solved, though  the  decree  of  dissolution,  under 
the  statute  of  that  state,  prohibited  the  re- 
marrying of  the  defendant. .  In  the  month  of 
July,  1893,  Susan  died,  but  before  that  time, 
and  while  Susan  was  alive,  to  wit,  in  Febru- 
ary, 1898,  the  defendant  had  been  married  to 
Florence  King,  in  the  state  of  Alabama,  as  we 
have  already  seen.  The  contention,  and  the 
only  contention  possible,  on  which  the  de- 
fendant's marriage  with  Roxie  Gregory,  in 
Attala  county,  in  December,  1894,  can  be 
justified  and  held  lawful,  is  that  the  marriage 
with  Florence  King  in  1898  was  void  by  reason 
of  the  prohibition  of  marriage  by  the  defendant 
in  the  decree  of  the  Aalbama  court,  which 
dissolved  the  marriage  tic  between  Susan 
Driggers,  the  first  wife,  and  the  defendant, 
and  hence,  the  marriage  with  Florence  King 
being  void,  the  subsequent  marriage  with 
Roxie  Gregorv,  after  the  death  of  Susan 
Driggers,  was  legal,  valid,  and  not  bigamous. 
In  considering  the  important  and  delicate 
question  thus  presented,  we  turn,  first  of  all, 
to  the  Alabama  statute,  to  ascertain  its  precise 
terms.  Section  2688,  Ala.  Code  1876,  declares 
that  the  chancellor,  before  whom  divorce  pro- 
ceedings are  pending,  '4n  making  his  decree 
in  the  cause  shall,  as  the  evidence  and  the 
oature  of  the  case  may  warrant,  direct  whether 
the  party  against  whom  the  decree  of  divorce 
is  made,  t«  permitted  to  marry  again,"  etc., 
without  any  other  words  making  a  marriage 
subsequently  contracted  in  disregard  of  the 
direction  of' the  decree  a  nullity,  and  without 
declaring  the  consequences  of  disobedience  to 
the  direction  of  the  decree  against  another 
mauiage.  It  is  clear  that  the  defendant  was 
in  contempt  of  the  court  in  Alabama  which 
granted  the  divorce  to  Susan  Driggers,  on  her 
application,  in  making  the  marriage  with 
Florence  King;  and  it  may  be,  also,  that  by 
such  marriage  with  Florence  he  incurred  the 
penalty  of  the  Criminal  Code  of  Alabama,  de- 
noonoed  against  bigamy.  But  it  is  neverthe- 
less clear,  likewise,  that  such  marriage  is  not 
made  void  by  the  Alabama  law,  in  an v  express 
terms.  To  reach  any  satisfactory  solution  of 
the  question  presented,  it  may  be  well  to  con- 
sider for  a  moment  what  marriage,  or  the  mar- 
ria«re  contract,  is.  By  millions  of  persons  in 
civilized  Christendom,  marriage  is  regarded  as 
&  sacrament,  and  by  all  as  the  assumption  on 
the  part  of  the  two  persons  consenting  thereto, 
and  entering  thereupon,  of  a  relationship  the 
35  L.  R  A,  15 


tenderest  and  most  sacred  which  mortals  may 
contract.  By  the  law  itself,  marriage  is  re- 
garded as  a  contract,  and  more  than  an  ordi- 
nary contract  which  affects  only  property 
rights;  for,  in  marriage  contracts,  not  only 
are  the  parties  thereto  vitally  concerned,  but 
society— the  state  itself — is  likewise  concerned. 
Marriage  was  before  statutes,  and  the  foun- 
dations of  good  government  rests  upon  faith- 
ful maintenance  of  the  nuptial  contract.  So 
far  as  human  law  can  render  inviolable  any 
contract  entered  into  by  human  beings,  the 
inviolability  of  marriage  is  sought  to  be  incul- 
cated and  upheld.  But  the  law,  taking 
knowledge  of  the  sin  and  wrong  and  crime  that 
may  creep  into  human  life  and  conduct,  and 
so  render  the  holiest  relationship  a  thing  of 
loathing  and  horror  to  outraged  innocence  and 
fidelity  therein  bound,  compassionately  and 
wisely  makes  provision  for  the  annulment  of 
the  marriage  contract  itself,  on  a  few  specified 
and  well-known  pounds.  But  the  voice  of  the 
law  and  the  spirit  of  the  law,  with  all  its 
intendments  and  implications,  make  for  mar- 
riage, and  for  the  maintenance  of  the  validity 
of  the  marriage  contract.  Now,  we  know  that, 
after  rescission  and  annulment  of  ordinary 
contracts  by  the  courts  of  the  country,  the 
parties  become  freed  therefrom,  and  are  no 
longer  bound  thereby,  and  the  incidental  fact 
that  terms  and  conditions  may  be  imposed 
upon  the  wrongdoer  no  way  affects  the  rescis- 
sion and  annulment.  The  offender  may  be 
constrained  to  yield  obedience  to  the  terms  of 
the  decree  annulling  the  contract,  under  pains 
and  penalties,  but  the  contract  itself  is  at  an 
end,  and  no  longer  binding  upon  the  parties  to 
it.  Exactly  this  result  follows  the  dissolution 
of  the  marriage  contract,  in  the  absence  of 
statutory  words  to  the  contrary.  It  could  not 
be  otherwise,  regarded  simply  as  a  contract, 
and  pre-eminently  could  it  not  be  otherwise, 
regarding  it  as  something  more  than  an  ordi- 
nary contract.  In  the  case  at  bar,  when  the 
decree  a  vinculo  was  rendered  by  the  Alabama 
court  in  the  suit  of  Susan  Driggers,  she  stood 
just  as  if  never  married  to  the  defendant. 
She  was  no  longer  his  wife,  and  he  was  no 
longer  her  husband.  Regard  being  paid  to 
matrimony,  there  are  two,  and  can  only  be 
two,  classes  in  society, — the  married  and  the 
unmarried.  Whenever  the  innocent  wife  is 
released  from  her  hateful  bonds,  that  instant 
the  guilty  husband  is  released  from  the  same 
bonds.  A  wife  without  a  husband,  or  a  hus- 
band without  a  wife,  would  be  an  anomaly. 
It  must  be  remembered  that  we  are  not  consid- 
ering a  second  marriage  entered  into  after  a 
decree  dissolving  a  joint  marriage,  and  con- 
taining a  nullity  clause,  whereby  incapacity  to 
contract  a  second  marriage  was  imposed  upon 
the  offending  party.  The  case  in  hand  is  one 
wherein  the  offender  has  been  directed  only 
not  to  contract  again.  He  receives  a  penalty 
for  disobedience  of  the  direction.  He  may  be 
criminally  punished,  but  with  him  the  punish- 
ment must  stop.  To  extend  the  penaltv  to  the 
second  wife,  ignorant  of  her  husband  s  viola- 
lion  of  the  direction  of  a  court  dissolving  his 
former  marriage,  and  innocent  of  any  thought, 
even,  of  violating  any  laws,  and  to  extend  the 
punishment  further  to  the  helpless  and  unsin- 
ning  offspring  of  the  second  wife,  would,  as  it 
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seems  to  us,  be  not  only  cruel  and  unjust,  but 
would  be,  moreover,  a  departure  from  the 
humane  spirit  of  the  law,  which  regards  every 
marriage  with  favor,  and  seeks  to  uphold  the 
validity  of  every  marriage  contract,  except 
where  the  same  is  made  void  by  law.  The 
innocent  second  wife,  and  the  unoffending  off- 
spring, are  not  to  be  branded,  the  one  as 
having  lived  in  concubinage,  and  the  others  as 
having  been  bom  bastards,  for  the  misconduct 
of  the  husband  and  father,  who  has  merely 
refused  obedience  to  the  direction  of  a  court 
in  a  decree  dissolving  his  former  marriaee,  and 
who  has  thereby  incurred  a  penalty.  The  for- 
mer marriage  contract  is  annulledf.  The  par- 
ties to  it  are  no  longer  bound  thereby.  The 
guilty  husband  has  been  forbidden,  under  pen- 
alty, to  marry  again.  The  law,  &s  well  as 
reason  and  humanity,  says:  ''Punish  the 
guilty,  but  do  not  confound  the  innocent  with 
him.  Let  the  offender  suffer  the  penalty  that 
he  has  wilfully  incurred."  But  the  marriage 
thus  illegally  entered  into  is  not  void,  and  the 
innocent  wife  and  her  little  ones  are  to  be 
treated  as  within  the  pale  of  the  law's  protec- 
tion. Multitudes  of  marriages  are  entered  into 
without  strict  observance  of  the  mere  forms  pre- 
scribed by  statute  for  contracting  matrimony, 
and  are  hence  illegal,  perhaps:  illegal  certainly 
to  this  extent,  viz.,  the  parties  thereto,  with 
others  aiding  in  violation  of  statutory  direc- 
tions, subject  themselves  to  penalties.  And 
vet,  in  this  day  and  time,  no  court,  we  appre- 
hend, would  declare  a  marriage  void  for  failure 
to  comply  in  its  solemnization  with  any  or  all 
of  the  prerequisite  formalities  of  a  statute, 
unless,  unhappily,  there  could  be  found  an 
enactment  declaring  void  a  marriage  entered 


into  honorably,  openly,  in  good  faith,  and 
with  the  joyful  consent  of  the  parties  thereto, 
because  of  some  wretched  formality  which 
had  been  overlooked  or  di&refi:arded.  This 
view  which  we  have  advanced,  and  briefly 
endeavored  to  maintain,  is  humane,  conserva- 
tive, and  wise.  While  it  shelters  the  udo!- 
fending,  it  leaves  the  wrongdoer  to  his  appro- 
priate punishment.  It  tends  to  make  inviolable 
the  most  tender  and  Important  contract  into 
which  men  and  women  may  enter,  in  so  far  as 
the  follies  and  crimes  of  mankind  will  permit 
any  obligation  to  be  held  inviolable,  and  to  tbi& 
extent  makes  for  the  happiness  and  security  of 
society, — the  end  and  aim  of  all  law.  A  long, 
protracted,  and  thorough  examination  of  all 
authorities  within  our  reach  discloses  much 
confusion  on  the  subject,  and  marks  contrariety 
of  opinion  in  the  courts  of  last  resort,  ft 
may  be  admitted  that  the  volume  of  judicial 
determination  is  opposed  to  our  view.  But, 
though  the  question  is  res  nova  with  us,  aod 
therefore  one  of  great  interest,  as  well  as  one 
of  importance,  on  account  of  the  nature  of  the 
subject,  yet  the  view  which  we  adopt  was 
vigorously  asserted  forty  years  ago  by  the  su- 
preme court  of  Georgia,  in  Park  v.  Barron,  20 
Ga.  702,  65  Am.  Dec.  641.  This  view  was 
taken  thirty  years  later  by  the  supreme  court 
of  Indiana,  in  Mason  v.  iiason,  101  Ind.  25. 
Bishop,  in  both  volumes  of  his  able  work  od 
Marriage  and  Divorce,  discusses  the  questioa 
with  great  clearness  and  strength,  and  demon- 
strates the  correctness  of  the  position  which  we 
now  adopt.  The  assignments  of  error  filed  by 
counsel  for  defendant  are  all  non maintainable. 
Afflrmed, 
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City  of  GRAND  RAPIDS,  Plff,  in  Certiorari, 
Daniel  F.  NEWTON  et  al 
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An  ordinaAce  th&t  no  person  sliall  "per- 
mit dninkarclBf  intoziisated  persons, 
tipplers*  s^amblers,  persons  havinir  the 
reputation  or  name  of  being  prostitutes,  or  other 
disorderly  persons  to  congregate,  assemble,  visit, 
or  remain"  in  '"bis  or  her  house,  tavern,  inn, 
saloon,  cellar,  shop,  ofBoe,  or  other  residence  or 
place  of  business,*'  is  unreasonable  and  beyond 
the  power  of  the  council  to  enact,  because  it  is  not 
limited  in  its  application  to  places  of  business 
which  require  police  regulation  nor  to  assem- 
blaires  of  immoral  persons,  and  does  not  make 
knowledge  of  the  reputation  of  the  person  visit- 
ing a  house  or  place  of  business  or  an  unlawful 
purpose  on  the  part  of  the  visitor  an  ingredient 
of  the  offense. 

(December  4,  1896.) 

CERTIORARI   to   the    Superior  Court  of 
Grand  Rapids  to  review  a  judgment  ac- 


NoTB,— For.a  very  similar  case,  see  Ex  parte 
8mttb  (Mo.)  38L.  R.  A.  006. 
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quitting  defendants  of  violating  a  city  ordi- 
nance against  permitting  the  assemblage  of  dis- 
orderly persons  upon  their  property.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Henry  J.  Felker  and  Harvey 
Joslin,  for  plaintiff  in  certiorari: 

The  ordinance  does  not  say  knowing  tfaem 
to  be  prostitutes  at  the  time  of  such  harboriog. 
In  pleading  an  ordinance  it  is  sufficient  to  fol- 
low the  language  of  the  ordinance. 

1  Chitty,  PI.  237-280;  1  Dill.  Mun.  Corp.  ^ 
418,  414;  Stokes  v.  ^ho  York,  14  Wend.  87:  Em- 
poria V.  Volmer,  12  Kan.  622;  Barker  v.  JVVir 
York,  17  Wend.  199;  Rice  v.  F^opls,  15  Mich. 
9;  Palmer  v.  PeopU,  48  Mich.  414. 

And  it  is  not  necessary  to  allege  that  the  re- 
spondents knew  that  the  reputation  of  certain 
pnersons  who  visited  their  saloon  was  that  of 
prostitutes. 

Such  an  allegation  is  never  made,  even  in 
prosecutions  for  selling  liquor  to  minors,  m.. 
that  the  seller  knew  the  purchaser  was  a  minor. 

People  Y.  Kakler,  93  Mich.  627. 

Messrs.  Lombard  ft  Huc^hes*  for  defend- 
ants in  certiorari: 

Such  a  law  deprives  eveir  business  man  of 
business  transactions  with  this  class  of  people. 
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Aoy  law  which  prohibits  a  particular  class  of 
persons  from  assembling  at  or  visiting  any  le- 
gitimate place  of  business  for  a  legal  and  legiti- 
mate purpose  is  a  direct  and  positive  in- 
fringement upon  private  rights  and  personal 
liberty. 

1  Dill.  Mun.  Corp.  8d  ed.  §  321;  MemphU  v. 
Tff/i/feW,  BHumph.  707;  8i.  Louis  v.  FiU,  58 
Mo.  5S2. 

Montf^mery,  J. ,  delivered  the  opinion  of 
the  court: 

The  charter  of  the  city  of  Grand  Rapids  con- 
fers upon  the  common  council  authority  to  en- 
act ordinances  "to  prevent  vice  and  immoral- 
ity, to  preserve  public  peace  and  ffood  order, 
and  to  prevent  and  quell  riqt8,disturbances,  and 
disorderly  assemblages;  !  .  .  to  prohibit 
and  prevent  any  riot,  rout,  disorderly  noise, 
disturbance,  or  assemblage  in  the  streets,  or 
elsewhere  in  said  city;  ...  to  prohibit, 
prevent,  and  suppress  the  keeping  of  houses  of 
ill- fame  or  assignation,  or  for  the  resort  of  com- 
mon prostitutes,  disorderly  houses,  or  disor- 
derly groceries;  to  restrain,  suppress,  and  pun- 
ish the  keepers  thereof;  ...  to  provide 
for  maintaining  the  peace,  order,  and  good 
government  of  said  city."  Assuming  to  act 
under  this  authority,  by  §  2  of  an  ordinance 
approved  July  5,  1887,  it  was  enacted  "that 
DO  person  shall  permit  any  indecent,  loud,  or 
boisterous  noise,  or  any  fighting,  quarreling, 
or  disturbance  in  or  about  his  or  her  house, 
tavern,  inn.  saloon,  cellar,  shop,  office,  or  other 
residence  or  place  of  business,  nor  permit  per- 
sons to  congregate  therein  to  the  annoyance  or 
disturbance  of  citi7.ens  or  others,  or  permit 
drunkards,  intoxicated  persons,  tipplers,  gam- 
blers, persons  having  the  reputation  or  name 
of  being  prostitutes,  or  other  disorderly  per- 
sons, to  oonffregate,  assemble,  visit,  or  remain 
therein."  The  defendants  were  charged  with 
a  violation  of  this  section,  under  a  complaint 
alleging  that  they  were  keepers  of  a  saloon  in 
said  city,  and  did  then  and  there  permit  cer- 
tain persons  (naming  them),  having  then  and 
there  the  name  and  reputation  of  being  prosti- 
tutes, to  congregate,  assemble,  remain,  and 
visit  therein.  The  trial  judge,  on  motion,  dis- 
charged the  respondents  on  the  ground  that 
the  complaint  states  no  offense.  The  city  asks 
to  have  this  order  set  aside,  and  that  the  re- 
spondents be  placed  on  trial. 

The  complaint  does  not  allege  that  the  re- 
spondents luid  any  knowledge  ofthe  reputation 


of  these  women,  nor  is  knowledge  of  such 
reputation  made  an  element  of  the  offense  by 
the  ordinance.  It  is  evident  that  the  trial  judge 
was  of  the  opinion  that  this  section  of  the  or- 
dinance is  unreasonable,  and  beyond  the  power 
of  the  council  to  enact.  We  are  of  the  same 
opinion.  We  do  not  hold  that  if  the  ordin- 
ance were  limited  in  its  operation  to  places  of 
resort  where  prostitutes  may  be  presumed  to  go 
for  immoral  purposes,  like  a  liquor  saloon,  it 
may  not  be  competent  to  exclude  all  having  the 
reputation  of  being  prostitutes,  or  that  it  may 
not  be  competent  to  require  in  such  a  case  that 
the  proprietor  see  to  it.  at  his  peril,  that  none 
having  that  reputation  in  fact  congregate  at  or 
visit  his  place  of  business.  This  power  to  ex- 
ercise stringent  regulation  of  the  liquor  traffic 
has  been  frequently  recognized,  ana  arises  out 
of  the  necessities  of  the  case.  The  courts 
recognize  the  fact  that  such  places  furnish  fa- 
cilities for  unlawful  conduct,  and  hence  that 
regulation  of  such  business  is  proper,  and  this 
court  would  hesitate  to  pronounce  unreasonable 
stringent  regulations  based  upon  the  necessity 
of  control  arising  out  of  this  condition.  But 
the  difficulty  is  that  the  ordinance  in  question 
is  not  limited  in  its  application  to  such  places 
of  business,  nor  to  assemblages  of  immoral 
persons.  It  is  broad  enough  to  render  liable 
to  its  penalties  a  merchant  at  whose  counter  a 
tippler  or  gambler  buys  the  necessaries  of  life. 
Indeed,  it  might  render  subject  to  its  provi- 
sions those  maintaining  a  reformatory  home  for 
inebriates  or  prostitutes.  For,  as  before  stated , 
knowledge  of  the  reputation  of  the  person  visit- 
ing the  house  or  place  of  business  is  not  an  in- 
gredient of  the  offense,  nor  is  any  unlawful 
purpose  on  the  part  of  the  visitor  required; 
and  those  amenable  to  the  provisions  of  the  or- 
dinance are  the  owners  or  keepers  of  any  house, 
tavern,  inn,  saloon,  cellar,  shop,  office,  or  other 
residence  or  place  of  business.  These  provi- 
sions are  plainly  so  broad  as  to  render  the  or- 
dinance unreasonable  and  beyond  the  power 
of  the  council,  and,  as  we  are  not  able  to  sever 
the  provisions  of  this  section,  and  to  know 
judicially  that  those  of  the  provisions  which 
might  lawfully  be  adopted  would,  by  them- 
selves, have  been  deemed  proper,  we  feel 
bound  to  hold  that  the  offense  here  charged  is 
not  created  by  any  valid  ordinance. 

The  judgment  of  the  Superior  Court  is  af- 
firmed. 

The  other  Justices  concur. 


MISSOURI  SUPREME  COURT  (In  Banc). 


Robert  £.  DAGGS,  Reept., 

ORIENT  INSURANCE  COMPANY  of  Hart- 
ford, Connecticut,  Appt, 

( Mo ) 

!•  CofponUions  are  not  dtlaens  withJn 


the  meaninfT  of  the  14tb  Amendment  of i  the  Fed- 
eral Constitution  respeotingr  tbe  privileges  and 
Immunities  of  citizens. 
2.  A  state  'can  Impose  upon  forei^r^^  in- 
surance corporations  seeklnff  to  transact 
insaranoe  busloeas  therein  such  terms  and  condi- 
tions as  it  may  deem  proper  or  wholly  exclude 
them. 


Non.— For  statutes  requiring  full  payment  of 
amount  Insured,  see  also  Seyk  v.  Mlller^B  Nat.  Ins. 
Go.  (Wli.)  8  L.  B.  A.  688;  Queeu  Ins.  Oo.  v.  Leslie 
(Ohio)  9  L.  B.  A.  46;  German  Ins.  Go.  v.  Bddy  (Neb.) 
85LRA. 


10  L.  R.  A.  707:  Havens  v.  Germaoia  F.  Ins.  Co.  (Mo.) 
£6  L.  R.  A.  107;  Dugger  v.  Mechanics*  ft  T.  Ins.  Co. 
(Tenn.)  28  L.  R.  A.  796. 
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8»  A  statute  reqnlriner  payment  of  the 
ftill  amount  of  a  policy  on  a  total  loss  is  not 
unconstitutional  as  a  violation  of  the  funda- 
mental idea  of  Insurance  or  because  of  its  sup- 
posed bad  faith. 

4.  A  chan^  of  the  rules  of  evidence  by  a 
general  law  does  not  violate  Const,  art.  4,  S  68, 
which  prohibits  such  laws  only  when  they  are 
local  or  special. 

6.  A  statute  does  not  impair  the  obliipa- 
tion  of  contracts  when  it  applies  to  those  con- 
tracts only  which  are  made  subsequently. 

6«  A  foreign  corporation  which  avails 
itself  of  thejprivilege  of  doing  insurance  busi- 
ness under  the  I'estrlctions  of  a  statute  prescrib- 
ing the  effect  of  Insurance  policies  without  dis- 
criminating between  foreign  and  domestic  com- 
panies, has  no  right  to  complain  that  the  law  is 
unconstitutional. 

7«  The  local  law  g^ovems  a  policy  of  in- 
surance on  real  property  delivered  to  the 
owner  in  the  state  where  the  property  is  situ- 
ated, although  the  policy  was  issued  by  a  foreign 
corporation. 

(December  15, 1880.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Scotland  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  VLeVey  ft  Cheshire  for  appel- 
lant. 

Messrs,  A.  J.  Dasr^r*  ^^^  ^*  ^  Pettin- 
f^ill  for  respondent. 

Gantt,  J.,  delivered  the  opinion  of  the 
court: 

Action  upon  a  fire  insurance  policy  issued 
upon  a  barn  belonging  to  respondent  in  Scot- 
land county,  Missouri,  on  the  8d  day  of  June, 
1893,  for  $800,  by  a  corporation  organized  in 
Connecticut.  The  policy  contained  a  clause 
limiting  the  company's  liability  'in  case  of 
loss  to  the  actual  cash  value  of  the  property  at 
the  time  of  the  loss,"  and  this  stipulation  was 
pleaded  together  with  an  averment  that  at  the 
time  said  property  was  insured  said  barn  did 
not  exceed  $100  in  value.  No  fraud  was 
charged,  or  any  subsequent  depreciation  in  the 
property  prior  to  the  Are.  It  is  apparent  from 
the  foregoing  dates  that  the  policy  was  writ- 
ten and  delivered  after  §g  5897,  5898,  Rev. 
Stat.  1889,  had  been  enacted  by  the  general 
assembly  of  this  state.  Those  sections  provide 
that,  *in  all  suits  upon  policies  of  insurance 
against  loss  or  damage  by  fire  hereafter  Issued 
or  renewed,  the  defendant  shall  not  be  permit- 
led  to  deny  that  the  property  insured  thereby 
was  worth  at  the  time  Sof  the  issuing  of  the 
policy  the  full  amount  insured  therein  on  said 
property;  and  in  case  of  total  loss  of  the  prop- 
erty insured,  the  measure  of  damage  shall  be 
the  amount  for  which  the  same  was  insured, 
less  whatever  depreciation  in  value,  below  the 
amount  for  which  the  property  is  insured,  the 
property  may  have  sustained  between  the  time 
of  issuing  the  policy  and  the  time  of  the  loss, 
and  the  burden  of  proving  such  depreciation 
shall  be  upon  the  defendant;  and  in  case  of 
partial  loss,  the  measure  of  damage  shall  be 
that  portion  of  the  value  of  the  whole  property 
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insured,  ascertained  in  the  manner  hereinafter 
prescribed,  which  the  part  injured  or  destroyed 
bears  to  the  whole  property  insured."  Section 
5898:  "That  no  condition  of  any  policy  of  in- 
surance contrary  to  the  provisions  of  this  ar- 
ticle [meaning  thereby  article  4]  shall  be 
legal  or  valid."  The  defendant,  in  its  answer, 
averred  that  these  two  sections  were  unconsti- 
tutional, and  were  in  contravention  of  the  Con- 
stitution of  Missouri  and  the  Constitution  of 
the  United  States.  To  this  plea  the  circuit 
court  sustained  a  demurrer,  and,  defendant 
declining  to  plead  further,  judgment  was  ren- 
dered for  the  amount  of  the  policy.  All  other 
questions  were  settled  in  favor  of  plaintiff  by 
the  admissions  of  defendant. 

A  statute  similar  in  principle  to  the  statute 
above  quoted  was  construed  by  this  court  in 
banc  in  Havens  v.  Qermania  F.  Ins,  Co.  123 
Mo.  403,  26  L.  R.  A.  107,  and  full  effect  given 
to  its  provisions.  Rev.  Stat.  1879.  §  6009.  It 
was  pointed  out  in  that  case  that  laws  of  this 
character  bad  been  enacted  in  many  of  the 
states  of  the  Union,  and  uniformly  sustained, 
as  entering  into  and  molding  insurance  con- 
tracts thereafter  written  in  said  states.  Queen 
Ins.  Go,  V.  Leslie,  47  Ohio  St.  409,  9  L.  R.  A. 
45;  Chamberlain  v.  New  Hampsfnre  F*,  Ins,  Co. 
55  N.  H.  249;  RHlly  v.  Franklin  Ins,  Co.  43 
Wis.  449.  28  Am.  Rep.  552;  miiury  v.  Piseata- 
qua  F.  &  M.  Ins,  Co.  52  Me.  822.  In  those 
cases,  it  is  true,  the  constitutionality  of  the  sev- 
eral statutes  was  not  directly  passed  upon;  but 
the  fact  that  so  many  courts  of  last  resort  have 
uniformly  sustained  such  enactments  is  a  most 
cogent  reason  why  this  court  should  proceed 
with  the  utmost  care  in  the  determination  of 
their  validity  with  reference  to  the  charge  that 
they  conflict  with  the  Constitution  of  the 
United  States  and  of  this  state.  If  Rev.  SUt. 
1889,  §g  5897,  5898,  are  not  unconstitutional, 
they  must  be  held,  according  to  the  great 
weight  of  authority,  to  enter  into  and  form  a 
part  of  the  contract  of  insurance  as  fully  as  if 
written  into  it;  and  if  any  of  the  stipulations 
of  the  policy  conflict  with  the  statute,  such 
stipulations  must  yield  to  the  law.  Battens  v. 
Germania  F.  Ins,  Go.  123  Mo.  408,  26  L.  R 
A.  107,  and  authorities  there  cit^.  By  the 
terms  of  the  two  sections  under  consideration 
they  only  apply  to  contracts  of  insurance 
''issued  or  renewed"  after  the  said  sections 
went  into  effect.  They  are,  then,  wholly  pro- 
spective in  their  operation,  and  the  insurance 
in  this  case  was  written  long  after  said  sections 
became  the  law  of  Missouri.  So  that,  when 
the  defendant  insurance  company  entered  into 
this  contract,  it  was  apprised  of  the  law  of  this 
state  which  prohibited  a  stipulation  in  its  pol- 
icies that  it  would  only  be  liable  for  the  actual 
value  of  the  property  destroyed,  and  that  the 
statute,  by  its  terms,  annulled  this  provision  of 
the  policy.  The  defendant  assails  this  statute 
on  the  ground  that  it  violates  §  1  of  the  14Ui 
Amendment  of  the  Constitution  of  the  United 
States.  As  a  predicate  for  this  position  defend- 
ant argues  at  length,  and  cites  authorities  to 
show  that  "a  corporation"  is '  'a  person, "  within 
the  meaning  of  the  Constitution  of  the  United 
Slates.  Missouri  P.  R  Co.  v.  Maekey,  127  U. 
S.  205,  32  L.  ed.  107;  Santa  Clara  Counhf  v. 
Southern  P.  R  Co,  118  U.  S.  894,  SO  L.  ed. 
118.    But,  granting  that  a  corporation  is  a  per- 
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son,  within  the  mesDing  of  the  Constitution, 
for  certain  purposes,  surely  no  proposition  is 
better  settled  than  that  the  Constitution  of  the 
United  States  nowhere  deprives  this  state  of 
the  power  and  ri^ht  to  prescribe  the  conditions 
upon  which  it  will  permit  foreign  corporations 
to  do  business  within  its  boundaries.  Paul  v. 
Virginia,  76  U.  S.  8  Wall.  168.  19  L.  ed.  367; 
Fire  Ajwo.  of  PhUaddphia  v.  New  York,  119  U. 
S.  110,  30  L.  ed.  342;  Doyle  ▼.  Continental  Ins. 
Co.  94  U.  8.  635,  24  L.  ed.  148;  Bank  of  Au- 
gusta  V.  EarU,  38  U.  8.  13  Pet.  619,  10  L.  ed. 
274.  Again  and  again  it  has  been  held  that 
the  whole  matter  of  admitting  foreign  corpo- 
rations to  do  business  in  the  state  rested  abso- 
lutely in  the  discretion  of  the  legislature  of  the 
state.  The  terms  it  imposes  may  be.reasonable 
or  unreasonable.  The  comity  ordinarily  ex- 
tended is  accompanied  by  no  legal  sanction. 
The  state,  having  extended  it,  may  at  any  time 
revoke  it.  This  is  the  doctrine  steadily  main- 
tained alike  by  state  and  Federal  decisions. 
Doyle  V.  WiMOMin,  94  U.  8.  50,  24  L.  ed.  64; 
DoyU  V.  Continental  Ins.  Co.  94  U.  8.  686,  24 
L.  ed.  148;  Ih/caiY.  Chicago,  Tl  U.  8. 10  Wall. 
415,  19  L.  ed.  978;  Lafayette  Im.  Co.  v.  French, 
59  U.  8.  18  How.  404,  15  L.  ed.  451;  Baltimore 
A  0.  R.  Co.  V.  Koontz,  104  U.  8.  11,  26  L.  ed. 
644;  Carroll  v.  East  St.  Lmis,  67  III.  568.  16 
Am.  Rep.  682;  Home  Ins.  Co.  v.  Datis,  29 
Mich.  238;  Noble  v.  Mitchell,  100  Ala.  519,  26 
L.  R.  A.  288;  State  v.  Boot,  88  Wis.  667;  Dug- 
grr  v.  Mechanics^  dt  T.  Ins,  Co.  96  Tenn.  246, 
28  L.  R  A.  796.  The  state  has  the  power  to 
prevent  the  making  of  contracts  within  its 
borders  by  foreign  corporations  altogether,  or 
it  may  impose  such  terms  as  it  maj  deem  ex- 
pedient, provided  they  do  not  conflict  with  the 
exclusive  powers  of  Congress.  In  the  case  of 
List  y.  Com.  118  Pa.  322,  1  Inters.  Com.  Rep. 
784.  it  was  beld  that  the  state  has  power  to  pre- 
scribe conditions  under  which  foreign  corpo- 
rations shall  do  business  in  that  state,  the  court 
saying:  "We  cannot  regard  the  questions  pre- 
sented by  this  record  as  open  questions  in  any 
sense.  They  are  all  settled  emphatically  and 
decisively  by  the  decision  of  the  Supreme  Court 
of  the  United  States  in  Paul  v.  Virginia,  76 
U.  8.  8  WalL  168,  19  L.  ed.  857."  In  Piiul  v. 
Virginia,  supra,  the  facts,  briefly  stated,  were 
that  Paul,  a  citizen  of  Virginia,  had  been  ap- 
pointed agent  of  several  insurance  companies 
organized  and  chartered  by  the  state  of  New 
York.  He  filed  his  authority  to  act  ad  their 
azent,  and  complied,  or  offered  to  comply,  with 
all  the  laws  of  Virginia  prerequisite  to  a  license 
to  solicit  and  write  insurance  in  said  state  ex- 
cepting the  provisions  requiring  a  deposit  of 
bonds  with  the  treasurer  of  the  state  and  the 
production  to  the  licensing  officer  of  the  treas- 
orer's  receipt  for  said  bonds.  A  license  was  re- 
fused htm.  He  thereupon  undertook  to  do  busi- 
ness without  such  license,  and  was  indicted  and 
convicted.  On  writ  of  error  to  the  Supreme 
Court  of  the  United  States  his  conviction  was  af- 
firmed. It  was  contended  in  his  behalf  that  the 
Virginia  statute  was  in  conflict  with  that  clause 
of  the  Constitution  which  declares  "that  the 
citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the 
several  states,*'  and  the  clause  which  vests  in 
Congress  ''the  exclusive  power  to  regulate 
commerce  with  foreign  nations  and  among  the 
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several  states."  It  was  held  by  the  supreme 
court  that  issuing  policies  of  insurance  is  not  a 
transaction  of  commerce.  They  are  not  inter- 
state transactions,  though  the  parties  thereto 
are  domiciled  in  different  states.  They  are 
local  transactions,  and  governed  by  local  law. 
As  to  "the  privileges  and  immunities  secured 
to  citizens  of  each  state  in  the  several  states'* 
by  the  other  clause  relied  upon,  it  was  held 
they  were  "those  privileges  and  immunities 
which  are  common  to  the  citizens  in  the  latter 
states  under  their  Constitution  and  laws  by 
virtue  of  their  being  citizens.  ...  It  was  not 
intended  by  the  provision  to  give  to  the  laws 
of  one  state  any  operation  in  other  states." 
Said  Mr.  Justice  Field:  "Now,  a  grant  of 
corporate  existence  is  a  grant  of  special  priv- 
ileges to  the  corporators,  enabling  them  to  act 
for  certain  designated  purposes  as  a  single  in- 
dividual, and  exempting  them  (unless  other- 
wise specially  provided)  from  individual  lia- 
bility. .  .  .  The  corporation,  being  the  mere 
creation  of  local  law,  can  have  no  legal  exist- 
ence beyond  the  limits  of  the  sovereignty 
where  created.  ...  As  said  by  this  court  in 
Bank  of  Augusta  Y.  Earle,  'it  must  dwell  in 
the  place  of  its  creation,  and  cannot  migrate  to 
another  sovereignty.'  The  recoffnition  of  its 
existence  even  by  other  states,  and  the  enforce- 
ment of  its  contracts  made  therein,  depend 
purely  upon  the  comity  of  those  states — a 
comity  which  is  never  extended  where  the  ex- 
istence of  the  corporation  or  the  exercise  of 
its  powers  are  prejudicial  to  their  interests  or 
repugnant  to  their  policy." 

If  anything  can  be  deemed  settled  by  adju- 
dication, then  it  is  settled  that  a  state  can  im- 
pose upon  foreign  insurance  corporations  seek- 
ing to  transact  insurance  business  in  such 
state  such  terms  and  conditions  as  it  may  deem 
proper  or  may  wholly  exclude  them.  It  fol- 
lows, then,  that  this  act  did  not  curtail  any 
right  vouchsafed  to  defendant  by  virtue  of  be- 
ing a  citizen  of  the  slate  of  Connecticut.  As 
such  conK)ration,  it  had  no  rights  in  this  state 
save  those  extended  by  the  comity  of  the  state; 
and  its  attempt  to  limit  its  liability  in  case  of 
loss  to  the  actual  damages  was  repugnant  to 
the  policy  of  Missouri  as  expressed  in  the  stat- 
ute above  quoted.  The  policy  having  been 
written  on  real  property  in  this  state,  and  de- 
livered to  the  owner  and  accepted  by  him  in 
Missouri,  we  hold  it  to  be  a  Missouri  contract, 
to  be  construed  according  to  our  own  laws. 
No  claim  can  be  made  that  it  makes  any  un- 
just discrimination  against  citizens  of  other 
states  in  favor  of  our  own,  or  denies  them  the 
"equal  protection  of  our  laws,"  as  the  statute, 
by  its  terms,  applies  alike  to  all  fire  insurance 
companies,  whether  foreign  or  domestic.  Mis- 
souH  P.  R.  Co.  V.  Maekey,  127  U.  8.  205,  32  L. 
ed.  107;  Minneapolis  db  St.  L.  R.  Co.  v.  Em- 
mons. 149  U.  8.  364,  87  L.  ed.  769. 

2.  The  learned  counsel  for  defendant  have 
filed  a  most  elaborate  brief,  a  large  portion  of 
which  is  directed  at  the  supposed  bad  policy  of 
the  statute,— an  argument  much  more  appro- 
priate before  the  legislature  than  this  court 
They  insist  it  violates  the  fundamental  idea  of 
insurance,  which  is  indemnity;  that  it  encour- 
ages arson;  that  it  increases  the  cost  of  insur- 
ance. The  time  alloted  us  will  not  permit  a 
discussion  of  such  considerations,  even  if  we 
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felt  called  upon  to  defend  the  wisdom  of  the 
le^slature.  It  is  well  known  that  the  practices 
of  the  insurance  companies,  both  life  and  fire, 
led  to  the  legislation  now  so  stenuously  at- 
tacked. Promises  held  forth  to  the  assured  in 
the  polices  in  use  when  this  and  similar  stat- 
utes were  enacted  had  *'too  often  proved  a  de- 
lusion and  a  snare/'  and,  as  the  courts  were 
powerless  to  correct  the  evil,  the  legislature 
interposed  not  only  in  Missouri,  but  in  many 
of  the  states  of  the  Union,  to  remedy  the 
wrong.  The  manifest  policy  of  the  statute  is 
to  prevent,  rather  than  encourage,  over- insur- 
ance, and  to  guard,  as  far  as  possible,  against 
carelessness  and  every  inducement  to  destroy 
property  in  order  to  procure  the  insurance 
upon  it.  It  was  also  designed  to  prevent  in- 
surance companies  from  taking  reckless  risks 
in  order  to  obtain  large  premiums  by  advising 
them  in  advance,  that  they  would  be  held  to 
the  value  agreed  upon  when  the  insurance  was 
written.  No  company  is  bound  to  insure  any 
piece  of  property  without  first  making  a  survey 
and  examination  of  the  premises,  and  it  is  not 
compelled  to  insure  the  full  value  then.  But 
having  the  opportunity  to  inspect  fully  before 
insuring,  and  then  fixing  the  amount  of  the 
risk,  and  receiving  the  premium  based  upon 
such  valuation,  it  ought  to  be  forever  estopped, 
in  case  of  a  total  loss,  from  denying  the  valua- 
tion agreed  upon;  and  such  was  the  law  long 
before  this  statute  was  enacted.  Wood,  Ins. 
§43,  and  cases  cited;  Cushman  y,  J^orthtMst- 
em  In%.  Go.  34  Me.  487.  The  policy  of  the 
law  seems  to  us  wise  and  wholesome,  but,  if  it 
were  not,  it  is  the  province  of  the  legislature 
to  repeal  it,  and  not  ours  to  usurp  legislative 
authority.  More  care  in  the  selection  of  agents 
and  more  care  in  the  inspection  of  the  insured 
property  will  dispense  with  many  of  the  objec- 
tions urged  against  the  policy  of  this  statute. 
Long  prior  to  the  enactment  of  this  statute 
** valued  policies"  were  in  use  as  the  result  of 
contracts.  By  a  "valued  policy"  a  valuation 
was  fixed  in  advance  by  way  of  liquidated 
damages  to  avoid  making  a  valuation  after  the 
loss  had  occurred.  Such  agreements  have 
been  uniformly  upheld  against  the  claim  that 
they  were  wagering  contracts  ( Universal  MnU 
F.  Ins,  Co.  V.  Wetsa,  106  Pa.  20;  May,  Ins. 
§  30,  in  note  1,  and  cases  cited);  the  construc- 
tion put  upon  a  "valued  policy"  beine  that  the 
sum  agreed  upon  was  conclusive,  both  at  law 
and  in  equity,  save  in  cases  of  fraud. 

3.  But  it  18  urged  that  this  statute  changes 
the  rules  of  evidence  within  the  meaning  of 
the  Constitution  of  Missouri.  Const,  art.  4, 
^  53.  That  section,  so  far  as  applicable  here, 
is  in  these  words:  "Section  53.  Special  and 
local  laws  prohibited.  The  general  assembly 
shall  not  pass  any  local  or  special  law:  Regu- 
lating the  practice  or  jurisdiction  of,  or  chang- 
ing the  rules  of  evidence  in,  any  judicial 
proceeding  or  inquiry  before  the  courts."  Ob- 
viously, this  prohibition,  by  its  terms,  applies 
onlv  to  special  or  local  laws.  The  enactment 
which  defendant  is  combating  is  a  general  law, 
applicable  not  to  a  special  locality,  but  to  the 
entire  commonwealth.  It  is  wholly  prospec- 
tive in  its  operation,  and  hence  does  not  affect 
any  special  proceeding  or  inquiry  in  any  court 
at  the  time  of  its  passage.  That  the  legisla- 
ture, however,  may  enact  a  general  law  chang- 
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Ing  existing  rules  even  as  to  pending  causes  no 
longer  admits  of  a  doubt.  Cooley,  Const 
Lim.  6th  ed.  pp.  450,451;  Rich  v.  Flander$,2» 
N.  H.  804;  (TBrtfan  v.  AUen,  108  Mo.  227. 

4.  Defendant  also  invokes  gl5,  art.  2,  of  the 
Constitution  of  Missouri,  which  provides  "that 
no  ex  post  facto  law,  nor  law  impairing  the 
obligation  of  contracts,  or  retrospective  in  its 
operation,  or  making  any  irrevocable  grant  of 
special  privileges  or  immunities,  can  be  passed 
by  the  general  assembly."  It  is  perfectly  ap- 
parent that  this  act  in  no  sense  whatever  par- 
takes of  the  nature  of  an  ex  post  facto  law,  and 
could,  by  no  stretch  of  construction,  be  retro- 
spective in  its  operation.  It  would  hardly 
seem  that  a  court  should  have  been  called  upon 
to  decide  that  the  provision  as  to  the  impair- 
ment of  the  obligation  of  contracts  necessarily 
referred  to  laws  made  after  the  articular  con- 
tract in  suit  was  entered  into,  but  such  was 
the  case,  and  it  was  so  ruled  in  Lehigh  Water 
Co.  V.  Easton,  121  U.  8.  588.  80  L.  ed.  1059. 
Further  discussion  upon  this  point  would  be 
useless  further  than  to  add  that  for  the  same 
reasons  these  sections  do  not  conflict  with  §  10, 
art.  1,  of  the  Constitution  of  the  United  Statef^, 
which  also  forbids  ex  post  facto  laws,  and  all 
laws  impairing  the  obligation  of  contracts. 

5.  The  learned  counsel  for  defendant  insists 
further  that  this  statute,  which  prescribes  that 
the  measure  of  damages  in  case  of  a  loss  shall 
be  the  amount  for  which  the  property  was  in- 
sured, is  unconstitutional,  in  that  it  conflicts 
with  article  2,  ^  4,  of  the  Constitution  of  Mis- 
souri which  ordains:  "That  all  constitutional 
government  is  intended  to  promote  the  general 
welfare  of  the  people;  that  all  persons  have  a 
natural  right  to  life,  liberty,  and  the  enjoyment 
of  the  gains  of  their  own  industry:  that  to  give 
security  to  these  things  is  the  principal  office 
of  the  government;  and  that  when  government 
does  not  confer  this  security,  it  fails  of  its  chief 
design."  This  last  and  final  contention  is  based 
upon  the  assumption  that  a  foreign  corporation, 
admitted  into  a  state  under  positive  statutory 
restrictions  as  to  its  power  to  contract,  never- 
theless has  all  the  freedom  to  contract  that  a 
natural  person  or  citizen  would  have.  In  a 
word,  their  position  is  this:  They  conc^e, 
they  say,  that  a  state  may  exclude  a  foreign 
corporation  altogether  from  its  limits,  but,  if  it 
does  admit  it  to  do  business,  then  all  the  condi- 
tions imposed  as  the  price  of  admission  instantly 
vanish  by  virtue  of  the  constitutional  guaranty 
of  all  "the  privileges  and  immunities  oi  citizens 
of  the  several  states. "  The  premise  is  fatal  to  the 
.conclusion  reached.  Corporations  are  not  citi- 
zens within  the  meaning  of  the  clause  of 
the  Constitution  invoked  by  defendant.  The 
decisions  of  the  Supreme  Court  of  the  United 
States  which  held  that  no  state  can  r^ulate 
foreign  or  interstate  commerce,  or  prevent  a 
corporation  from  performing  service  for  the 
United  States  government,  or  deprive  a  cor- 
poration of  the  right  to  remove  a  cause  to  the 
Federal  courts,  have  not  the  slightest  applica- 
tion to  the  question  now  under  consideration. 
The  Supreme  Court  of  the  United  States  in 
those  cases  merely  decided  that,  in  so  far  as  the 
character,  business,  or  property  of  a  foreign 
corporation  partakes  of  the  nature  of  those 
subjects  over  which  the  Constitution  gives  Con- 
gress exclusive  control  and  denies  the  state  any 
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control,  the  foreign  corporation  itself  is  re- 
moved from  control  of  the  state.  This  is  not 
so,  however,  because  it  is  a  foreign  corporation, 
or  in  distinction  from  other  citizens  or  business 
interests,  but  solely  because  it  occupies  a  posi- 
tion, or  is  engaged  in  a  business,  reserved 
wholly  to  FedenB  control,— a  familiar  illustra- 
tion being  the  exclusive  right  of  Congress  to 
legislate  on  the  subject  of  patent  rights,  and  a 
foreign  corporation  owning  a  national  patent 
could  not  be  controlled  by  state  legislation.  So, 
also,  a  foreign  corporation  engaged  in  foreign 
or  interstate  commerce.  But  in  each  of  these 
cases  it  is  specifically  pointed  out  that  ''writing 
and  issuing  a  policy  of  insurance  is  a  purely 
local  transaction,  wholly  subject  to  the  law  of 
the  state  where  the  transaction  is  had,  and 
that  as  to  such  contracts  the  company's  rights 
are  limited  or  restricted  by  the  state  law." 
Those  exceptions  are  noted  to  the  general  rule 
that  a  state  has  the  absolute  power  of  exclu- 
sion, and  this  power  includes  the  right  to  allow 
a  conditional  and  restricted  exercise  of  corpo- 
rate powers  by  a  foreign  corporation  within  the 
state.  Bank  of  Augusta  v.  Eatle,  88  U.  S.  18 
Pet.  519.  10  L.  ed.  274;  Lafayette  Ins.  Co.  v. 
French,  59  U.  8.  18  How.  404,  15  L.  ed.  451; 
Dueat  V.  Chicago,  77  U.  8.  10  Wall.  410, 19  L. 
ed.  972;  St,  Clair  v.  Cox,  106  U.  8.  850,  27  L. 
ed.  222;  Pembina  Consol,  SilverMin,  dt  Mill,  Co. 
V.  Penwiyltania,  125  U.  8.  181.  31  L.  ed.  650, 
2  Inters.  Com.  Rep.  24. 

Having  availed  itself  of  the  privilege  of  do- 
ing business  in  this  state  under  the  restric- 
tions of  a  statute  which  prescribed  the  eflEect 
of  its  contracts  of  insurance,  it  must  be  gov- 
erned by  the  laws  of  this  state.  It  must  be 
held,  upon  every  principle  of  good  faith,  to 
have  assented  as  to  such  business  to  restric- 
tions imposed,  and  to  have  its  undertakings 
evidenced  by  policies  here  made  complete,  and 
enforced  as  a  like  contract  by  our  own  domes- 
tic companies  would  be;  and  it  is  in  no  position 
to  enter  upon  the  consideration  of  the  power 
of  this  state  to  enact  such  laws.  If  the  defend- 
ant did  not  desire  to  abide  by  our  laws,  it  could 
have  desisted  from  writing  insurance  on  prop- 
erty and  soliciting  insurance  in  this  state. 
Phctnix  Ins.  Co.  v.  Leoy  (Tex.  Civ.  App.)  88  8. 
W.  992;  Thmng  v.  Great  Western  Ins.  Co.  Ill 
Mass.  93.  While  it  was  perfectly  competent 
for  the  state  to  have  imposed  more  onerous 
burdens  upon  such  foreign  companies,  it  has 
not  done  it,  and  defendant  has  no  right  what- 
ever to  complain  of  the  policy  of  our  laws. 
The  defendant  did  contract  under  this  act.  did 
take  the  premium  and  retain  it,  and  now  that 
the  loss  has  occurred  it  must  pay  the  loss. 

The  judgment  is  affirmed. 

Brace*  Ch.  J.,  and  Maefarlane*  Sher- 
wood* BarffesB,  and  Robinson,  JJ.,  con- 
cur in  the  opinion.  Barclay*  J.,  concurs  in 
affirming  the  judgment  for  reasons  given  in 
his  opinion  in  State  v.  Loomis,  115  Mo.  807,  21 
L.  R.  A.  789;  115  Mo.  820.  21  L.  R.  A.  806; 
1  Thayer,  Cas.  Const.  Law,  cases,  p.  985. 
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1.   A  statute  prohibiting  book  maWng, 
peol  sellini^,  etc*  which  contains  a  proviso 
exemptincT  those  who  carry  on  the  busloess 
''witbln  the  limits  or  indosure  of  a  regular  race 
course,"  violates  ConeL  art.  i,  6  58,  prohibiting 
local  or  special  laws  ffranting  any  special  or  ex- 
clusive right,  privilege,  or  immunity. 
8.   A  proviso  whieh  renders  a  eriminal 
1  law  nneonstitntional  as  special  or  lo- 
f  i?t^i  by  exempting  from  its  operation  iierBons 
I  doing  the  prohibited  act  in  certain  places  cannot 
the  struck  out  leaving  the  remainder  of  the  act 
valid,  if  it  is  obvious  that  the  act  was  enacted  as 
an  entirety  and  would  not  have  been  passed 
without  the  proviso. 
8.   The  ri^ht  of  a  citisen  to  the  equal  pro- 
^tectlon  of  the  law  cannot  be  trampled  under 
foot  under  the  disguise  of  a  police  regulation. 

(December  1&,  1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  St.  Louis  Court  of  Criminal  Correc- 
tion convicting  him  of  pool  selling.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  J.  Rowe  and  Morris,  Butler* 
ft  Fitsfferaldt  for  appellant: 

The  '^ook-making  and  pool-selling  act  of 
March  12,  1895,  upon  which  the  information 
herein  is  bottomed,  grants  special  privileges 
and  immunities  in  violation  of  §  15,  art.  2,  and 
§  53.  art.  4,  of  the  Constitution  of  Missouri. 

StaUy.  Hayden,  31  Mo.  35;  StaUY.  Lemon, 
46  Mo.  375;  State  v.  Loomis,  115  Mo.  307,  21 
L.  R.  A.  789;  Stoigart  v.  People,  50  111.  App. 
185,  154  HI.  284;  Brennan  v.  Bnghton  Beach 
Racing  Asso.  56  Hun,  188;  Winchester  v.  Nut- 
ter, 52  N.  H.  507.  18  Am.  Rep.  93;  Lynch  v. 
Murphy,  119  Ma  163. 

It  violates  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States  in  denying  the 
defendant  the  equal  protection  of  the  law. 

StaU  V.  Burgdoerfer,  107  Mo.  1, 14  L.  R.  A. 
846;  Barbier  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
928;  Missouri  v.  Leiois,  101  U.  8.  22, 25  L.  ed. 
989;  Slaughter-Uouse  Cases,  83  U.  8.  16  Wall. 
36,  21  L.  ed.  394;  Tick  Woy.  Hopkins,  118  U. 
8.  856,  80  L.  ed.  220;  BeWs  Cap  R.  Co.  v. 
Pmnsylmnia,  134  U.  8.  232,  33  L.  ed.  892; 
Oiozza  V.  Tiernan,  148  U.  8.  657,  37  L.  ed. 

Messrs.  R.  P.  Walker,  Attorney  General, 
and  Morton  Joardant  Assistant  Attorney 
General,  for  the  8tate. 

Sherwood,  J.,  delivered  the  opinion  of  the 
court:  ^       J       ,. 

The  defendant  was  prosecuted  under  the 
provisions  of  an  act  approved  March  12,  1895, 

NOTB.— As  to  the  constitutional  equaUty  of  privi- 
leges. Immunities,  and  protection,  see  Tiote  to 
Louisville  Safety  Vault  &  T.  Co.  v.  Louisville  &  N. 
H.  Co.  (Ky.)  14  L.  R.  A.  579. 

For  special  legislation  respectmg  race  courses, 
flee  State,  Alexander,  v.  Ellzaheth  (N.  J.)  28L.  R.  A. 
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in  relatioD  to  book  making  and  pool  selling. 
Being  tried,  he  was  convicted,  and  sentenced 
to  pay  a  fine  of  $1,000,  and  to  be  imprisoned 
for  six  months  in  the  cit^  workhouse. 

The  act  on  which  this  information  is  bot- 
tomed is  the  following: 

"An  Act  to  Prohibit  Book  Making  and  Pool 
selling  at  Any  Place  Other  Than  upon  the 
Premises  of  Regular  Race  Courses,  with 
Emergency  Clause. 

"Be  it  enacted  by  the  general  assembly  of 
the  state  of  Missouri,  as  follows: 

"Sec.  1.  That  any  person  who  keeps  any 
room,  shed,  tenement,  tent,  booth,  or  building, 
or  any  part  thereof,  within  this  state,  and  who 
occupies  same  with  any  book,  instrument, 
or  device  for  the  purpose  of  recording  or  regis- 
tering bets  or  wagers,  or  selling  pools  upon 
the  result  of  any  trial  or  contest  of  skill,  speed, 
or  power  of  endurance  of  man  or  beast,  which 
is  to  be  made  or  to  take  place  within  or  without 
this  state,  or  any  person  who  records  or  regis- 
ters bets  or  wagers,  or  sells  pools  upon  the  re- 
sult of  any  trial  or  contest  of  skill,  speed,  or 
power  of  endurance  of  man  or  beast,  which  is 
to  be  made  or  take  place  within  or  without 
this  state;  or,  being  the  owner,  lessee,  or  oc- 
cupant of  any  room,  tenement,  shed,  tent, 
booth,  or  buildmg,  or  any  part  thereof,  know- 
ingly permits  the  same  to  be  used  or  occupied 
for  any  of  the  purposes  hereinabove  set  forth, 
or  therein  keeps,  exhibits,  or  employs  any  de- 
vice or  apparatus  for  the  purpose  of  recording 
or  registering  such  bets  or  wagers  or  selling  of 
pools  as  are  hereioabove  set  forth,  or  becomes 
the  custodian  or  depositary  for  hire  or  privi- 
lege of  any  money,  property,  or  thin^  of  value 
which  is  staked,  wagered,  or  pledged  contrary 
to  the  provisions  of  this  act, — shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  shall  be  pun- 
ished bv  imprisonment  in  the  county  jail  for  a 
term  of  not  less  than  six  months  or  more  than 
one  year,  and  by  a  fine  not  less  than  $1,000, 
or  by  both  such  fine  and  imprisonment:  pro- 
vided, that  nothing  in  this  act  shall  be  so  con- 
strued as  to  prohibit  or  make  it  unlawful  for 
any  person  to  engage  in  or  register  bets  and 
wagers,  make  books,  sell  pools,  or  bet  upon 
any  trial  or  contest  of  speed  of  a  horse,  or  be- 
tween horses,  on  the  premises  or  within  the 
limits  or  enclosure  of  a  regular  race  course  on 
which  such  contest  of  speed  is  had,  and  at  and 
prior  to  the  time  thereof:  provided,  that  it 
shall  be  unlawful  to  make  aod  sell  said  pools 
or  book-bets  to  minors;  and  any  person  selling 
said  pools  and  book-bets  to  any  minor  shall 
be  deemed  guilt v  of  a  misdemeanor,  and  upon 
conviction,  shall  be  punished  by  imprison- 
ment in  the  county  Jail  for  a  term  of  not  less 
than  three  months  or  more  than  one  year,  and 
by  a  fine  of  not  less  than  $500. 

"Sec.  2.  All  acts  or  parts  of  acts  inconsist- 
ent or  in  conflict  with  the  foregoing  section 
are  hereby  repealed." 

Laws  1805,  pp.  150,  151. 

The  paramount  issue  presented  by  the  rec- 
ord in  this  cause  may  take  the  form  of  the  ques- 
tion: Is  the  act  just  quoted  constitutional?  It 
will  be  noted  that  the  act  does  this:  First,  it 
makes  it  punishable  as  a  misdemeanor  for  any 
person  who  within  this  state  keeps  any  room, 
etc.,  and  who  occupies  the  same  with  any  book, 
S5  L.  R,  A. 


instrument,  or  device,  for  the  purpose  of  record- 
ing bets,  etc.,  or  selling  pools  upon  the  result  of 
any  trial  or  contest  of  skill,  speed,  etc.,  of 
man  or  beast,  which  is  to  be  made  or  take 
place  within  or  without  this  state;  second,  a 
misdemeanor  for  any  person  who  thus  records 
such  bets,  etc.,  or  sells  x>ools.  eta;  third,  a 
misdemeanor  for  any  owner,  lessee,  or  occu- 
pant of  any  room,  etc.,  knowingly  to  permit 
the  same  to  be  used,  etc.,  for  any  of  the  pur- 
poses aforesaid;  fourth,  a  misdemeanor  for 
such  person  to  keep  in  such  room,  etc.,  any 
device,  etc.,  or  exhibits,  etc..  for  the  purpose 
of  recording  bets,  etc.;  fifth,  a  misdemeauor 
for  anyone  to  become  the  custodian  of  any 
money,  etc.,  which  is  staked,  wagered,  o'r 
pledged,  contrary  to  the  provisions  of  the  acL 
The  act  thus  creates  five  different  kinds  of 
misdemeanors,  while  a  proviso  in  the  same 
section  which  creates  these  offenses  prohibits 
such  a  construction  of  the  act  as  to  make  it 
unlawful  for  any  person  to  register  bets,  make 
books,  sell  pools,  or  bet  upon  any  trial  or  con- 
test of  speed  of  a  horse,  or  between  horses,  on 
the  premises  or  within  the  limits  or  inclosure 
of  a  regular  race  course  on  which  such  contest 
of  speed  is  had,  at  and  prior  to  the  time  thereof. 
After  this  proviso  there  is  a  second  one,  mak- 
ing it  a  misdemeanor  to  make  and  sell  such 
pools  or  book  bets  to  any  minor.  With  the 
exception  of  the  first  proviso,  the  act  is  sub- 
stantially identical  with  the  act  approved  April 
1,  1891  (Laws  of  that  year.  p.  122).  One  of 
the  ideas  which  conspicuously  stands  forth 
in  our  organic  law  is  that  provision  which 
declares  "that  no  ez  post  facto  law,  nor  law 
impairing  the  obligation  of  contracts,  or  retro- 
spective in  its  operation,  or  making  any  irrevo- 
cable grant  of  special  privileges  or  immunities, 
can  be  passed  by  the  general  assembly. "  Const, 
art.  2,  §  15.  This  idea  finds  emphasis  by 
repetition  in  a  subsequent  article  of  the  Consti- 
tution (§  58,  art.  4),  where  it  is  said:  "The 
general  assembly  shall  not  pass  any  local  or 
special  law  [clause  1],  .  .  .  granting  to  any 
corporation,  association,  or  individual,  any 
special  or  exclusive  right,  privilege,  or  immu- 
nity .  .  .  [clause  27]."  Now,  doubtless,  the 
first  constitutional  provision  already  quoted 
does  not  apply  to  the  case  before  us,  because 
it  relates  to  an  "irrevocable  grant  of  special 
privileges  or  immunities;"  and  it  has  only 
been  quoted  9s  showing  in  a  general  way 
the  strong  animus  of  our  Constitution  f  ramers 
against  such  grants.  But  equally  doubtless  is 
it  that  g  53  of  article  4  of  the  Constitution,  as 
heretofore  set  forth,  does  apply  in  the  pres- 
ent instance,  provided  the  act  under  review 
is  a  special  law.  That  it  is  such  a  law  is 
demonstrated  by  the  fact  that  it  takes  book 
makers,  pool  sellers,  and  bet  mongers  as  a 
class,  and  divides  them  into  two  portions,  one 
of  which,  to  wit,  that  portion  which  assembles 
'*on  the  premises  or  within  the  limits  or  inclos- 
ure  of  a  regular  race  course,"  and  renders  the 
members  of  that  portion  immune  from  punish- 
ment, while  another  portion  of  the  same  genus. 
— book  maker,  pool  seller,  or  bet  monger,— 
who  pursues  his  avocation  outside  or  imme- 
diately outside  of  the  sacred  precincts  of  *'a 
regular  race  course"  is  doomed  for  doing  tbe 
verv  same  things  to  fine  or  imprisonment  or 
both. 
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Now,  it  is  a  rule  of  long-establisbed  con- 
struction  in  this  state,— a  rale  so  well  settled 
that  it  admits  of  no  contravention,— "that  a 
statute  which  relates  to  persons  or  things  as  a 
class  is  a  general  law,  while  a  statute  which 
relates  to  particular  persons  or  things  of  a 
class  is  special."  State,  Lionherger,  v.  ToUe, 
71  Mo.  645;  State,  Harris,  v.  Herrmann,  75 
Mo.  340:  StaU  v.  Julow,  129  Mo.  163,  29  L. 
R.  A.  257.  In  the  case  last  cited,  it  was  ruled 
that,  while  the  legislature  might  leirislate  in 
regard  to  a  class  of  persons^  yet  that  they 
would  not  be  permitted  to  take  what  mi^ht  be 
termed  a  natural  class  of  persons,  split  that 
class  in  two,  and  then  arbitrarily  designate  the 
dissevered  factions  of  the  original  unit  as  two 
classes,  and  thereupon  enact  difFerent  rules  for 
the  government  of  each.  This  is  precisely 
what  has  been  done  in  the  case  at  bar.  The 
act  bestows  protection  on  all  who  ply  their 
calling  and  reap  their  financial  harvests  inside 
the  precincts  of  a  regular  race  course,  and 
inflicts  punishment  on  all  who  do  likewise 
outside  of  those  artificial  boundaries.  Judge 
Cooley  says:  "A  statute  would  not  be  consti- 
tutional .  .  .  which  should  select  particular 
individuals  from  a  class  or  locality,  and  sub- 
ject them  to  peculiar  rules,  or  impose  upon 
them  special  obligations  or  burdens,  from  which 
others  in  the  same  locality  or  class  are  exempt. 
.  .  .  Everyone  has  a  right  to  demand  that  he 
be  governed  by  general  rules,  and  a  special 
statute  which.  wiUiout  his  consent,  singles  his 
case  out  as  one  to  be  regulated  by  a  different 
law  from  that  which  is  applied  in  all  similar 
cases,  would  not  be  ligitimate  legislation,  but 
would  be  such  an  arbitrary  mandate  as  is 
not  within  the  province  of  free  governments. 
Those  who  make  the  laws  'are  to  govern  by 
promulgated,  established  laws,  not  to  be  varied 
in  particular  cases,  but  to  have  one  rule  for 
rich  and  poor,  for  the  favorite  at  court,  and 
the  countryman  at  plough.'  This  is  a  maxim 
in  constitutional  law,  and  by  it  we  may  test 
the  authority  and  binding  force  of  legislative 
enactments.  Cooley,  Const.  Lim.  6th  ed. 
481-483.  If  such  an  act  as  that  being  discussed 
can  stand  the  test  of  judicial  scrutiny,  then  the 


above  recited  provisions  of  §  53,  aforesaid,, 
relative  to  the  prohibition  against  granting 
by  special  law  any  special  or  exclusive  right, 
privilege,  or  immunity,  will  have  been  ordained 
in  vain.  Nay,  more;  if  such  legislation  as 
that  here  presented  could  be  sanctioned,  then 
it  would  be  an  easy  legislative  task  to  provide 
for  the  punishment  of  robbery,  arson,  murder,. 
— ind^d,  the  whole  category  of  crimes, — with 
a  proviso  that  nothing  in  this  act  shall  be  so 
construed  as  to  prohibit  or  make  it  unlawful 
for  any  person  "to  rob,  burn,  or  murder"  on 
the  premises  or  within  the  limits  or  inclosure 
of  a  regular  race  course,  etc.  And  the  fact 
that  the  present  statute  only  creates  a  certain 
misdemeanor,  and  provides  punishment  there- 
for and  exemption  therefrom,  does  not  affect 
the  principle  here  announced  and  involved,, 
nor  enlarge  the  powers  of  the  legislature  in 
this  behalf.  In  a  word,  it  is  quite  beyond  the 
power  of  the  legislature  to  enact  even  a  general 
law  for  the  punishment  of  a  crime  all  over  the 
state,  and  then  make  that  same  criminal  act 
nonpunishable  if  perpetrated  in  certain  favored 
localities.  Nor  can  the  act  in  question  be 
rescued  from  judicial  condemnation  by  assum- 
ing the  label  of  a  mere  police  regulation.  The 
right  of  a  citizen  to  constitutional  equality— to 
the  equal  protection  of  the  law^-cannot  be 
trampled  under  foot  under  the  thin  disguise  of 
such  an  assumed  regulation.  .  State  v.  Julotc,. 
supra.  Nor  will  it  do  to  say  that  the  proviso 
aforesaid  may  be  disregarded,  and  defendant 
still  be  punished,  under  the  previous  portion 
of  the  section  on  which  this  prosecution  is 
based,  since  it  is  obvious  that  the  act  was 
enacted  as  an  entirety,  and  would  not  have 
become  a  law  but  for  the  incorporation  within 
it  of  the  obnoxious  immunity  proviso.  We 
have  been  cited  to  State  v,  Burgdoerfer,  107 
Mo.  1.  14  L.  H.  A.  846,  but  that  case  has  no 
bearing  on  the  case  in  hand,  since  the  act  of 
1891  contained  no  such  proviso. 

Inasmuch  as  defendant  has  been  convicted 
under  the  provisions  of  an  unconstitutional 
law,  tM  reverse  the  judgment,  and  order  hia 
discharge. 

All  concur. 
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STATE  of  Nevada,  ex  rel.  Reinhold  SAD- 
LER, 

C.  A.  LA  GRAVE. 


(. 
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Tbe  llentaiuuit  goveraor  in  the  absence 
of  any  statntory  orleonstitntioiutl  pro- 
Ttakm  mm  to  salary  ^  entitled  to  tbe  govern- 
or^ salary  while  acting  as  governor  under  a  oon- 
etitutional  provisiOD  that  upon  tbe  governor's 
death  tbe  powers  and  duties  of  tbe  oflSce  shall 
devolve  upon  tbeUeutenant  governor. 

Note.— As  to  lientenant  governor  fllling  vacancy 
in  the  oflloe  of  governor,  see  also  Barnard  v.  Tag- 
gart(N.  H.)  25  L.  R.  A.  618,  and  «iote. 
a5  L.  R.  A. 


(June  16. 1866.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  the  state  comptroller  to  pay  rela- 
tor certain  salary.     Granted. 
The  facts  are  stated  in  the  opinion. 
Mr.  James  R.  Judg^e  for  relator. 
Mr.  Robert  M.  Beatty«  Attorney  General, 
for  respondent. 

Belknapt  J.,  delivered  the  opinion  of  the 
court: 

At  the  general  election  held  in  the  month  of 
November,  1894,  John  E.  Jones  was  elected 
governor  of  the  state,  and  Reinhold  Sadler  waa 
elected  lieutenant  governor.  Gov.  Jones  died 
on  the  10th  day  of  April,  1896.    Thereafter 
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the  relator  assumed  the  duties  of  the  guberoa- 
toria]  office,  and,  before  the  institution  of  this 
proceeding,  demanded  of  defendant,  as  comp- 
troller, a  warrant  upon  the  treasurer  for  the 
amount  of  his  salary  as  the  acting  governor 
from  the  11th  day  of  April,  1896.  to  the  80th 
day  of  the  same  month.  Defendant  declined 
to  draw  the  warrant  as  requested,  although 
•there  is  an  unexpended  balance  in  the  treasury 
appropriated  for  the  payment  of  the  salary  of 
the  governor. 

The  provision  of  the  Constitution  bearing 
upon  the  subject  is  as  follows:  "In  case  of 
the  impeachment  of  the  governor,  or  his  re- 
moval from  office,  death,  inability  to  discharge 
the  duties  of  the  said  office,  resignation,  or  ab- 
sence from  the  state,  the  powers  and  duties  of 
the  office  shall  devolve  upon  the  lieutenant 
governor  for  the  residue  of  the  term  or  until 
the  disability  shall  cease."  Const,  art.  5, 
g  18.  It  is  claimed  on  the  part  of  re- 
spondent that  when  the  contingency  above 
mentioned  arises,  by  which  the  powers  and  the 
duties  of  the  office  of  governor  devolve  upon 
the  lieutenant  governor,  no  change  occurs  in 
the  position  of  that  officer.  He  remains  lieu- 
tenant governor,  exercising  the  powers  and 
duties  of  the  governor,  but  not  entitled  to  the 
salary  attached  to  the  office. 

An  analogous  question  was  considered  in  the 
■case  of  People,  C/itirch,  v.  Hopkins,  55  N.  Y. 
74.  The  laws  of  the  state  of  New  York  re- 
quire the  superintendent  of  the  insurance  de- 
partment to  appoint  a  deputy  from  among  his 
clerks,  who  shall  possess  the  powers  and  per- 
form the  duties  attached  by  law  to  the  office  of 
superintendent,  during  a  vacancy  in  the  office. 
Relator  had  been  appointed  such  deputy.  His 
principal  had  resigned,  and  the  powers  and  du- 
ties of  the  office  had  devolved  upon  him,  un- 
der the  statute.  He  sought  to  compel  the 
comptroller  to  issue  a  warrant  for  the  salary 
allowed  by  the  statute  to  the  superintendent. 
The  court  determined  that  he  was  entitled  to 
it.  In  its  opinion,  the  court  said:  "The  stat- 
ute confers  in  the  case  of  a  vacancy,  upon  the 
deputy,  all  the  powers,  and  imposes  upon  him 
all  the  duties,  of  the  office  of  the  superintend- 
ent during  its  continuance.  In  short,  it  makes 
faim  to  all  intents  and  purposes,  acting  superin- 
tendent for  that  time  during  which  there  is  and 
can  be  no  other  superintendent.  The  act  con- 
templates that  there  shall  at  dl  times  be  a  per- 
son clothed  with  all  the  powers,  and  subject  to 
all  the  duties,  of  the  office  of  superintendent; 
.  .  .  and  that  there  shall  also  be  a  clerk,  desig- 
nated as  deputy,  possessing  the  powers,  and  sub- 
ject to  the  duties,of  the  office  during  the  absence 
or  inability  of  the  principal  to  perform  them. 
.  .  .  This  provision  is  carefully  made  to 
avoid  inconvenience  to  the  public  from  want  of 
a  person  so  authorized.  Upon  a  vacancy,  all 
the  powers  of  the  superintendent  are  given  to 
the  deputy,  and  he  is  to  perform  all  the  duties. 
Among  these  powers  and  duties  is  the  designa- 
tion or  a  clerk  as  his  deputy,  to  the  end  that 
there  may  be  no  failure  of  a  person  to  dis- 
-charge  the  duties  by  the  absence  or  inability  of 
the  acting  superintendent  to  discharge  them. 
This  acting  superintendent  is  as  liable  to  be 
unable  to  discharge  the  duties  of  the  office 
from  absence  or  inability  as  one  appointed 
thereto  by  the  governor;  and  there  is  the  same 
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necessity  for  providing  for  such  a  contingency 
in  case  of  the  former  as  in  that  of  the  Sitter. 
Such  provision  is  made  in  the  case  of  the 
former  by  conferring  upon  him  the  powers  and 
imposing  upon  him  the  duties  of  superintend- 
ent. This  language  clearly  includes  the  power 
of  designating  a  clerk  to  act  as  his  deputy, 
etc.    This  power  being  included  in  the  lan- 

fuage,  and  clearly  necessarv  for  the  practical 
ischarge  of  the  duties  of  the  office,  we  must 
assume  that  it  was  the  intention  of  the  legisla- 
ture to  confer  it  upon  the  acting  superintend- 
ent during  a  vacancy."  Again,  at  page  80: 
"In  case  of  a  vacancy  in  the  office,  all  its  pow- 
ers and  duties  at  once  devolve  upon  the  deputy. 
There  remains  no  other,  vested  with  any  of  its 
functions.  The  deputy  at  once  becomes  acting 
superintendent,  and  his  acts  are,  to  all  intents 
and  purposes,  those  of  superintendent.  He  is 
entitled  to  the  emoluments  of  the  office,  the 
same  as  though  appointed  thereto  by  the  gov- 
ernor, etc.,  as  provided  by  statute.  The  duties 
and  responsibilities  are  the  same.  His  act^ 
thereafter  are  regarded  as  those  of  superintend- 
ent, and  not  those  of  deputy.  He  is  entitled 
to  the  salary  of  the  former,  and  not  that  of  the 
latter  office.  The  statute  precludes  the  idea 
that  the  same  person  can  hold  both  offices. 
This  would  be  my  conclusion  in  the  absence  of 
any  precedents  sustaining  it.  But  there  are 
precedents  which,  though  not  judicial,  I  reirard 
as  entitled  to  be  considered  as  decisive  of  the 
question  under  consideration.  In  the  Consti- 
tution of  the  state  adopted  in  1822  will  be 
found  the  following  provision :  '  In  case  of  the 
impeachment  of  the  governor,  or  his  removal 
from  office,  death,  resignation,  or  absence  from 
the  state,  the  powers  and  duties  of  the  office 
shall  devolve  upon  the  lieutenant  governor  for 
the  residue  of  the  term,  or  until  the  governor — 
— absent  or  impeached — shall  return  or  be  ac- 
quitted' (Const.  1822,  art  3.  §  6).  On  the  1 1th 
of  February,  1828,  the  office  of  governor  be- 
came  vacant  by  the  death  of  DeWitt  Clinton, 
the  then  incumbent  of  the  office:  and  its  pow- 
ers and  duties,  under  the  above  provision  of 
the  Constitution,  devolved  upon  Nathaniel 
Pitcher,  then  lieutenant  governor.  The  ques- 
tion arose  whether  he  was  to  be  regarded,  in 
the  exercise  of  the  powers  and  performance  of 
the  duties  so  vested  in  him,  as  acting  governor, 
or  in  the  performance  of  the  contingent  du- 
ties of  lieutenant  governor,  and,  as  a  conse- 
quence, whether  he  was  entitled  to  the  salary 
of  the  former  office,  or  the  compensation  given 
to  the  lieutenant  governor  for  his  services  as 
such.  It  was  held  by  William  L.  Marcy,  then 
comptroller,  that  he  was  to  be  regarded  as  the 
acting  governor,  and  entitled  to  the  salary 
given  by  law  to  that  officer.  The  same  ques- 
tions, under  the  same  provision,  again  arose  in 
1829,  upon  the  resignation  of  the  office  of  gov- 
ernor by  Martin  Van  Buren,  and  the  powers 
and  duties  of  the  office  devolving  upon  Enos 
T.  Throop,  then  lieutenant  govemor,and  were 
decided  in  the  same  way  by  Silas  Wright,  then 
comptroller.  It  will  be  seen  that  these  q  .es- 
tions  were  identical  with  that  in  the  present 
case.  We  surely  shall  not  go  far  astrav  in 
following  the  precedents  established  by  these 
able  jurists,  wise  statesmen,  and  rigid  econo- 
mists." 
Merriam  v.  Clinefi^  6  Blatchf.  6,  was  a  con- 
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test  for  the  emolumeDts  of  the  office  of  collect- 
or of  the  customs  at'  the  port  of  New  York, 
betweeu  thie  administrator  of  the  estate  of  Pres- 
ton Kinff,  the  late  collector,  and  Mr.  Clinch,  a 
special  deputy,  appointed  by  Mr.  King.  The 
22d  section  of  the  act  of  Congress  of  March  2, 
1790,  authorizes  the  collector  to  appoint  a  spe- 
cial deputy,  upon  whom,  in  case  of  the  death 
of  the  collector,  the  duties  and  authorities  of 
the  office  of  collector  shall  devolve,  and  for 
whose  conduct  the  estate  of  the  deceased  col- 
lector shall  be  answerable.  The  analogy  be- 
tween the  provision  of  the  Constitution  of  the 
United  States  upon  the  devolution  of  the  pow- 
ers of  the  presidential  office  and  a  similar  pro- 
vision in  the  22d  section  of  the  statute,  pro- 
viding for  the  devolution  of  the  powers  and 
authorities  of  the  collector  upon  the  deputy, 
was  noticed.'  The  court  said:  *'The  Consti- 
tution of  the  United  States  (art.  2.  §  1,  c.  6)  pro- 
vides, that '  in  case*of  the  removal  of  the  Presi- 
dent ifrom  office,  or  of  his  death,  resignation,  or 
inability  to  discharge  the  powers  and  duties  of 
the  said  office,  the  same  shall  devolve  on  the 
Vice  President.'  The  provision,  in  this  section 
of  the  Constitution,  that  the  powers  and  du- 
ties of  the  office  of  President  shall  devolve 
on  the  Vice  President,  is  identical,  in  legal  ef- 
fect, with  the  provision  in  the  22d  section  of 
the  act  of  1799,  that  the  authorities  and  duties 
vested  in  the  collector  shall  devolve  on  his  dep- 
uty. Three  times,  since  the  adoption  of  the 
Constitution,  the  President  has  died,  and,  un- 
der the  provision  referred  to,  the  powers  and 
duties  of  the  office  of  President  have  devolved 
upon  the  Vice  President.  All  branches  of  the 
government  have,  under  such  circumstances, 
recognized  the  Vice  President  as  holding  the 
office  of  President,  as  authorized  to  assume  its 
title,  and  as  entitled  to  its  emoluments." 

In  Ghaduick  v.  Earliart,  11  Or.  389,  one  of 
the  questions  was  whether,  under  the  Consti- 
tution of  Oregon,  the  secretary  of  state,  upon 
whom  the  duties  of  the  office  of  governor  de- 
volve upon  the  death  of  the  governor,  had  a 
right  to  the  salary  of  the  office.  The  Consti- 
tution of  Oregon  provides  that  "in  case  of  the 
removal  of  the  governor  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge  the 
duties  of  the  office,  the  same  shall  devolve  on 
the  secretary  of  state;  and  in  case  of  the  re- 
moval from  office,  death,  resignation,  or  inabil- 
ity both  of  the  governor  and  secretary  of  state, 
the  president  of  the  senate  shall  act  as  gov- 
ernor until  the  disability  be  removed  or  a  gov- 
€rnor  be  elected."  It  was  claimed  that  the 
duties  of  the  office  of  governor  became  annexed 
to  the  office  of  secretary  of  state,  and  were  dis- 
charged as  duties  incident  to  the  latter  office. 
The  same  contention,  mutatis  mutandis,  is 
made  here.  The  court  said:  "This  position 
seems  to  require — First,  either  that  the  office 
of  governor  should  continue  vacant  during  the 
time  the  secretary  discharges  its  duties,  and 
that  such  duties  be  in  some  way  performed  by 
the  secretar]^  of  state,  as  such,  consistently 
with  a  condition  of  vacancy;  or,  second,  that 
the  office  be  filled,  and  yet  he  who  fills  it  be  in 
no  wise  governor,  but  continue  to  be  merely 
secretary  of  state.  In  the  first  place,  it  is  not 
shown  bow  an  office  can  be  vacant,  and  yet 
there  be  a  person,  not  the  deputy  or  locum 
tenem  of  another,  empowered  by  law  to  dis- 
85  L.  R.  A. 


charge  the  duties  of  the  office,  and  who  does 
in  fact  discharge  them.  It  is  not  explained 
how,  in  such  a  case,  the  duties  can  be  separated 
from  the  office,  so  that  he  who  discharges  them 
does  not  become  an  incumbent  of  the  office. 
And,  in  the  second  place,  how  a  person  can 
fill  the  office  of  governor  without  being  gov- 
ernor. It  is  the  function  of  a  public  officer  to 
discharge  public  duties.  Such  duties  consti- 
tute his  office.  Hence,  given  a  public  office, 
and  one  who,  duly  empowered,  discharges  its 
duties,  and  we  have  an  incumbent  in  that 
office.  Such  is  the  case  here.  The  secretary 
of  sta^,  by  force  of  the  function  cast  upon 
him,  becomes  governor,  and  consequently  en- 
titled to  the  salary  appertaining  to  the  office." 

In  the  statute  of  March  21,  1891,  fixing  the 
salaries  of  state  officers  (Stat.  1891,  p.  104),  the 
pay  of  the  lieutenant  governor  when  acting  as 
governor  is  fixed  at  $8  per  da^.  From  the  fact 
that  the  legislature  appropriated  the  sum  of 
$1,000  only  for  this  purpose,  I  am  of  opinion 
that  this  was  intended  for  compensation  when 
the  governor  was  temporarily  absent  from  the 
state,  and  not  for  the  purpose  of  fixing  the 
compensation  when  the  duties  of  the  office  de- 
volve upon  the  lieutenant  governor  upon  the 
death  of  the  governor.  Kelator,  as  acting 
governor,  is  entitled  to  the  salary  attached  to 
the  office  of  governor. 

Let  the  writ  issue, 

Big^elow,  Cb.  J.,  concurring: 

I  concur  in  the  judgment,  but^do  not  wish  to 
be  understood  thereby  as  holding  that,  upon 
the  death  of  the  governor,  the  lieutenant  gov- 
ernor becomes  * 'governor"  in  th^  full  sense  of 
the  term.  Justice  Belknap's  opinion  might 
possibly  be  so  construed,  but  it  seems  to  me 
that  §  '17  of  article  5  of  the  Constitution  con- 
templates that,  upon  the  governor's  death,  his 
office  is  to  remain  vacant.  It  reads:  "If,  dur- 
ing a  vacancy  of  the  office  of  governor,  the 
lieutenant  governor  shall  be  impeached,  dis- 
placed, resign,  die,  or  become  incapable  of 
performing  the  duties  of  the  office,  or  be  ab- 
sent from  the  state,  the  president  pro  tempore 
of  the  senate  shall  act  as  governor  until  the 
vacancy  be  filled  or  the  disability  cease."  If, 
upon  the  death  of  the  governor,  the  lieutenant 
governor,  ipso  facto  and  instantly,  becomes 
governor,  then  there  could  never  be  a  vacancy 
in  the  office  of  governor,  the  lieutenant  gov- 
ernor could  never  be  impeached,  displaced,  etc., 
during  such  vacancy,  and  the  conditions  upon 
which  the  president  pr<>  tern,  of  the  senate  is  to 
act  as  governor  could  never  occur.  But,  in 
the  view  I  take,  it  is  unnecessary  to  decide  the 
point;  and  I  simply  suggest  it  by  way  of  cau- 
tion, for,  however  it  may  be,  the  powers  of  the 
office  do  undoubtedly  devolve  upon  the  lieu- 
tenant governor  in  eVery  sense  except  as  ex- 
pressly or  impliedly  limited  by  the  Constitu- 
tion. As  to  everything  else  he  virtually  be- 
comes governor.  He  fills  the  office,  not  tem- 
porarily, as  he  would  in  case  of  the  governor's 
absence  from  the  state,  but  permanently;  and 
he  becomes,  at  least,  permanent  acting  gov- 
ernor for  the  residue  of  the  term.  Whatever 
those  constitutional  limitations  may  be,  there 
is  none  upon  his  right  to  draw  the  salary  of 
governor;  and  as  there  is  not,  and  he  has  the 
power  to  do  everything  else  that  the  governor 
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can  do,  there  seems  do  good  reason  why  he 
cannot  also  draw  the  salary.  In  my  judgment, 
there  is  but  one  serious  question  as. to  this 
view,  and  that  is  that  if  he  can  draw  the  gov- 
ernor's salary  when  the  governor's  ofBce  is 
permanently  vacant,  as  it  is  the  same  section  of 
the  Constitution  that  provides  for  both  perma- 
nent and  temporary  vacancies,  why  can  he  not 
do  the  same  m  case  of  the  governor's  absence 
from  the  state,  or  his  temporary  disability  to 
discbarge  the  duties  of  the  office?  To  this  it 
may,  however,  be  answered  that,  possibly,  be 
could  draw  it,  but,  if  not,  that  there  is,  in  rea- 
son, a  wide  difference  between  a  temporary 
vacancy  and  one  that  is  permanent.  In  the 
one  case  there  is  another  person  still  living  en- 
titled to  the  salary,  and  both  cannot  have  it; 
while  in  the  other  there  is  not.  Another  rea- 
son that  may  be  offered  for  this  conclusion  is 
that  it  is  a  general  principle  of  justice  and 
right  that,  where  one  legally  performs  the  du- 
ties of  an  office,  he  should  be  entitled  to  the 
emoluments  thereof.  Admitting  that  there  is 
some  doubt,  arising  upon  the  language  of  the 
Constitiflion,  whether  that  instrument  intended 
the  relator  to  have  the  salary  of  the  office  un- 
der the  circumstances  existing  here,  this  eqiiita- 
ble  principle,  together  with  the  construction 
that  has  been  put  upon  substantially  similar 
language  where  the  Vice  President  has  suc- 
ceeded to  the  office  of  President,  and  where 
lieutenant  governors  and  other  officers  have 
succeeded  to  the  office  of  governor,  by  so 
many  able  statesmen  and  judges,  would  lead 
me  to  feel,  in  the  absence  of  a  clear  declaration 
to  the  contrary,  that  the  doubt  should  be  re- 
solved in  his  favor. 

But  it  is  said  that,  if  the  relator  is  only  acting 
governor,  then  Slat.  1801,  p.  104,  which  pro- 
vides that,  when  so  acting,  he  shall  receive  $8 
per  day,  instead  of  the  governor's  salary,  is  ap- 
plicable. At  first  blush  this  seems  to  be  the 
case,  but  I  think  a  little  closer  examination 
will  show  that  that  statute  was  not  intended  to 
provide  for  such  a  contingency  as  now  exists. 
As  is  perhaps  the  case  everywhere,  our  govern- 
ors have  been  in  the  habit  of  being  absent 
from  the  state  more  or  less,  at  which  umes  the 
lieutenant  governor,  of  course,  becomes,  for 


the  few  days  of  his  absence,  the  acting  govern 
or.  By  Stat.  1881,  p.  43  (Gen.  Stat,  g  2905), 
it  was  provided  that  "the  lieutenant  governor, 
when  acting  as  governor,  in  the  absence  or  in- 
capacity of  the  governor,  shall  receive  $14  per 
day."  By  Stat.  1883,  p.  41  (Gen.  Stat.  §  1777., 
the  lieutenant  governor  was  made  ex  officio  ad 
jutant  general  and  state  librarian,  and  it  wa$ 
provided  that  "for  the  services  he  shall  render 
as  such,  and  while  acting  as  governor  in  tbe 
absence  of  the  governor  from  the  state,  he  shall 
receive  an  annual  salary  of  $2,700."  By  Stat 
1891,  these  offices  were  again -taken  from  him, 
and  Stat.  1891,  p.  104,  above  mentioned.  wa» 
enacted,  fixing  his  pay  at  $8  per  day.  Prom 
this  statement,  it  will  be  seen  that  when,  b; 
the  act  of  1881,  he  was  to  be  paid  a  per  dirm,  it 
was  for  "acting  as  governor  during  the  absence 
or  incapacity  of  the  governor,"  both  presum 
ably,  temporary  occasions;  and  when,  in  1888. 
he  was  given  a  salary,  it  was  for  his  ex  officio 
services,  and  for  "acting  as  governor  in  theab 
sence  of  the  governor  from  the  state,"  which, 
of  course,  would  always  be  temporary.  These 
acts  are  in  pari  materia  with  the  act  of  1891, 
and  must  all  be  construed  together  in  arriviog 
at  what  was  intended  by  the  latter.  As  tbe 
others  were  clearly  intended  for  only  tempo 
rary  occasions,  it  is  fair  to  presume  the  last 
was  also.  The  same  inference  can  be  drawn 
from  the  language  of  the  act  of  1891.  Though 
not,  like  the  others,  expressly  limited  to  tern 
porary  occasions,  it  is  only  to  tho6«  the  dura 
tion  of  which  must  naturally  be  uncertain  un- 
til after  the  event  that  a  per  diem  payment  is 
appropriate,  while  it  would  be  absurd  to  $^ 
regulate  the  pay  of  a  permanent  officer. 
There  is  no  other  officer  in  the  state  who  is  paid 
by  the  day, — no  other  who  is  not  paid  a  yearly 
salary;  and  I  cannot  suppose  it  was  the  inten- 
tion to  make  the  permanent  acting  governor  an 
exception. 

Bonnifieldy  J.,  concurring: 

I  am  of  opinion  that  the  relator  is  entitled  to 
the  salary  provided  for  the  governor,  and 
therefore  concur  in  the  opinion  that  the  writ 
prayed  for  should  be  granted. 
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McCANNA  &  FRASER  COMPANY,  Plff. 
in  Err., 

CITIZENS'    TRUST '&    SURETY    COM- 
PANY of  Philadelphia. 

(76  Fed.  Rep.  420.) 

A  bond  insmiiiif  a  foreicrn  corporation 
tLgwdnmt  the   dishonesty  of  its  man- 

a^r  in  Pennsylvania  Is  void,  and  there  can  he 
no  recovery  thereon  where  suoh  corporation  has 
not  oompUed  with  the  Pennsylvania  statute  re- 
quiring the  flllDfr  of  a  statement  and  declarlnff 
that  any  persons  traneacting  business  for  such  a 


corporation  without  compliance  with  tbe  statute 
shall  be  iruilty  of  a  misdemeanor. 

(October  23, 1806.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania to  review  a  judgment  in  favor  of  defend- 
ant in  an  action  upon  a  surety's  bond.  ^4/- 
flrmed. 

The  facts  are  stated  in  the  opinion. 

Before  Dallas,  Circuit  Judge,  and  Butler 
and  Wales,  District  Judges. 

Mr.  John  W.  Shortledg^  for  plaintiff  in 
error. 


Note.— As  to  the  validity  of  contracts  made  by  i  a  condition  of  doing  business  in  tbe  state,  see  notr 
foreign    corporations    which     have    not    com-    to  Bdlson  General  Blectric  Co.  v.  Canadian  P.  Nav. 
plied  with  the  statutory  requirements  imposed  as  '  Co.  (Wash.)  24  L.  R.  A.  815. 
35  L.  R.  A. 
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Mr.  David  Jay  Myers*  Jr.,  for  defend- 
aDt  in  error: 

The  plaintiff,  a  foreign  corporation,  did  not 
comply  with  the  requirements  of  the  act  of  the 
commonwealth  of  Pennsylvania  of  April  22, 
1874. 

Pub.  Laws.  108;  Purdon,  987. 

An  action  on  a  transaction  prohibited  by  a 
statute  cannot  be  maintained,  although  a  pen- 
alty be  imposed  and  the  transaction  l£  not  de- 
clared void. 

Tharne  v.  Travelert^  In».  Co.  80  Pa.  15,  21 
Am.  Rep.  89;  Johnson  v.  Hulings,  103  Pa.  498. 
49  Am.  Rep.  131;  Lathery.  Stimson,  145 
Pa.  30. 

A  contract  made  in  violation  of  a  statute  is 
void.  When  plaintiff  cannot  establish  his 
cause  of  action  without  relying  upon  an  illegal 
(•ontracl,  he  cannot  recover. 

Jfiller  V.  Ammon,  145  U.  S.  421,  36  L.  ed. 
759. 

Butler»  District  Judge,  delivered  the  opin- 
ion of  the  court: 

The  suit  is  on  a  surety  bond  given  bj  the 
defendant  to  the  plaintiff— the  latter  bemg  a 
corporation  of  Wisconsin.  The  bond  recites 
that  the  plaintiff  has  appointed  8.  Ridgway 
Kennedy  its  manager,  and  that  he  is  to  enter 
into  its  service  accordingly  in  Philadelphia, 
and  then  stipulates  that  the  defendant  will  re- 
imburse the  plaiptiff  to  the  extent  of  $7,000 
for  such  pecuniary  loss,  if  any,  as  may  be  sus- 
tained by  said  employer  by  reason  of  the  dis- 
honesty of  the  employee,  amounting  to  em- 
bezzlement or  larceny,  in  connection  with  his 
duty  as  manager  of  the  plaintiff's  business. 

An  act  of  assembly  of  the  commonwealth  of 
Pennsylvania,  approved  April  22,  1874,  re- 
quires'every  foreign  corporation  undertaking 
to  do  business  in  tne  state  of  Pennsylvania  to 
establish  an  office  here,  and  to  appoint  an  agent 
for  the  transaction  of  business;  and  the  2d 
section  declares  that  it  shall  not  be  lawful 
for  any  such  corporation  to  do  any  business  in 
this  commonwealth  until  it  shall  have  filed  in 
the  office  of  the  secretary  of  this  common- 
wealth a  statement  under  the  seal  of  the  corpo- 
ration, and  signed  by  the  president  and  secre- 
tary thereof,  showing  the  title  and  object  of  the 
corporation,  the  location  of  its  office  or  offices, 
and  the  name  or  names  of  its  agent  or  agents, 
etc. 

The  3d  section  declares  that  any  person  or 
persons,  agent  or  agents,  officer  or  employee 
of  such  foreign  corporation  who  shall  transact 
any  business  in  this  commonwealth  without 
compliance  with  the  provisions  of  the  act  shall 
be  guilty  of  a  misdemeanor,  and  on  convic- 
tion thereof  shall  be  punished  by  imprison- 
ment, etc. 

The  plaintiff  did  not  comply  with  the  2d 
35  L.  R.  A. 


section,  and  consequently  its  business  trans- 
acted here  was  unlawful.  The  construction 
and  effect  of  the  statute  have  several  times 
been  considered  by  the  supreme  court  of  the 
state  (whose  decisions  in  this  regard  are  bind- 
ing on  us)  and  that  court  has  held  that  the 
transaction  of  business  in  Pennsylvania  by  a 
foreign  corporation,  under  such  circumstances, 
and  all  contracts  pertaining  to  it,  are  unlawful. 
In  Lasher  v.  Stimson,  145  Pa.  30,  it  is  said: 
"These  terms  are  not  onerous,  or  in  conflict 
with  any  constitutional  provision  or  rule  of 
public  policy.  But  they  are  clearly  prohibi- 
tory, and  they  indelibly  stamp  as  unlawful 
any  business  transaction  within  the  state,  by 
a  foreign  corporation  which  has  not  complied 
with  them.  It  is  only  by  its  observance  of 
them  that  it  can  have  a  legal  existence  for  busi- 
ness purposes  within  this  jurisdiction,  or  ac 
quire  contractual  rights  which  our  courts  will 
recognize.  Thome  v.  Traveler**  Ins.  Go,  80  Pa. 
15,  21  Am.  Rep.  89." 

It  will  be  observed  that  the  court  in  its  con- 
struction adopts  the  principles  of  the  case  of 
Thorne  v.  Traveler^  Ins.  Oo.  in  which  it  was 
held  that,  when  a  foreign  insurance  company 
has  not  complied  with  the  act  under  which 
alone  it  is  authorized  to  transact  business  in 
Pennsylvania,  there  can  be  no  recovery  by  the 
company  upon  a  bond  gived  by  its  agent,  with 
sureties,  conditioned  for  paying  over  moneys 
of  the  company  received  by  him.  Johnson  v. 
Hulings,  103  Pa.  498,  49  Am.  Rep.  131,  is  to 
the  same  effect.  Thus  it  results  that  the  bond 
in  suit  must  be  regarded  as  taken  to  protect 
the  plaintiff  while  engaged  in  prosecuting  its 
business  in  violation  of  law.  It  is  substan- 
tially a  contract  to  protect  the  plaintiff  against 
loss  while  engaged  in  violating  the  law.  It 
requires  no  argument  to  demonstrate  that  such 
a  contract  is  invalid.  The  point  made  by  the 
plaintiff's  counsel,  that  inasmuch  as  the  ap- 
pointment of  the  agent  was  lawful  the  bond 
taken  as  security  for  his  conduct  is  not  liable 
to  the  objection  ur^ed,  is  ingenious,  but  is  not 
sound.  The  conduct  contemplated  relates 
to  his  prosecution  of  the  unlawful  busi- 
ness stated.  It  is  true  that  the  defendant  may 
not  have  known  or  supposed  that  the  business 
would  be  undertaken  without  compliance  with 
the  statute.  It  is  immaterial,  however,  what 
the  defendant's  understanding  was  in  this  re- 
spect. It  must  be  inferred  that  the  plaintiff 
contemplated  a  disregard  of  the  law  from  the 
beginning;  inasmuch  as  he  subsequently  vio- 
lated it.  In  any  view  that  can  be  taken  of  the 
subject  the  fact  remains  that  the  plaintiff  is 
seeking  to  enforce  a  contract  entered  into  for 
the  purpose  of  securing  it  in  conducting  a 
business  forbidden  by  law;  and  such  a  contract 
is  necessarily  void. 

The  judgment  is  affirmed  with  costs. 


South  Carolina  Supreme  Court. 


July, 


SOUTH  CAROLINA  SUPREME  COURT. 


STATE  of  South  Carolina 

V. 

Aaron  R.  RICHARDSON.  Appt, 
(47  8.  C.  166.) 

1.  A  prisoner  will  not  be  held  to  have 
consented  to  the  withdrawal  of  the 
case  ttonk  a  Jury  and  its  oontinuancev 
merely  because  be  does  not  offer  any  objeotioa 
to  such  course,  especially  where  he  is  not 
asked  if  he  has  any  objection. 

8.  A  change  in  a  constitutional  pro- 
vision as  to  former  Jeopardy  more 
flivorable  to  the  prisoner  applies  to  a 
trial  subsequently  begun,  although  the  offense 
was  committed  prior  to  the  change,  where  the 
Constitution  expressly  provides  that  all  laws'  In- 
consistent with  the  new  Ck>nstitutlon  shall  cease 
upon  its  adoption. 

8.  Withdrawing^  ^  criminal  prosecu- 
tion fi?om  a  Jury  which  has  been 
cdiargfed  with  the  trial  of  the  prisoner* 
and  dismissing  the  jury  merely  because  a  wit- 
ness is  absent,  are  an  acquittal,  and  the  prisoner 
cannot  again  be  placed  on  trial,  under  a  consti- 
tutional provision  that  no  person  shall  for  the 
same  offense  be  subject  tobe  twice  put  in  jeopardy 
of  life  or  liberty. 

(July  16, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Sessions  Circuit  Court  for 
Spartanburg  County  convicling  bim  of  lar- 
ceny.   Reversed. 

The  reasons  for  the  ruHnff  of  tbe  Trial  Jus- 
tice, Buchanan,  were  as  follows: 

"  At  tbe  calling  of  the  state  against  Aaron 
R.  Richardson,  when  called  upon  to  plead, 
be  interposes  tbe  plea  of  former  jeopardy. 
The  offense  charged  in  tbe  indictment  is  al- 
leged to  have*  been  committed  on  tbe  27tb  day 
of  November,  1805,  before  tbe  new  Constitu- 
tion went  into  effect.  Tbe  defendant  con- 
tends that  tbe  change  in  tbe  provisions 
of  tbe  new  Constitution  means  such  a 
change  as  allows  a  plea  of  former  jeopardy, 
instead  of  former  acquittal  or  former  convic- 
tion, under  tbe  Constitution  of  1808;  that,  by 
reason  of  having  been  put  upon  trial  yester- 
day, be  was  arrugned  and  pleaded  not  guilty, 
and,  one  witness  being  examined  on  the 
stand,  such  examination  or  procedure,  or 
whatever  it  may  be  caUed,  was  putting  tbe 
prisoner  in  former  jeopardy  under  tbe  new 
Constitution;  and  tbat,  by  reason  of  sucb  for- 
mer jeopardy,  be  is  now  entitled  to  bis  dis- 
charge. On  tbe  part  of  tbe  state  it  is  con- 
tended tbat  he  was  in  no  jeopardy,  and  that 
tbe  case  could  be  withdrawn  from  tbe  jury  at 
any  time  before  a  verdict  was  reached;  that, 
bemg  surprised,  and  having  only  one  witness 
on  tbe  stand,  and  not  being  sufficient  to  make 
out  tbe  case,  tbe  offense  having  been  commit- 
ted before  tbe  new  Constitution  went  into  ef- 
fect, be  was  entitled  to  trial,  and  tbe  state  was 
entitled  to  put  bim  u^on  trial  again,  and  pro- 
duce its  witnesses,  as  if  nothing  bad  occurred 


Note.— For  ex  post  facto  laws,  see  People,  Chand- 
ler, V.  McDonald  (Wyo.)  28  L.  B.  A.  884,  and  cases 
referred  to  in  footnote. 
85L.  R.A. 


looking  to  bis  trial.  Tbe  court  bolds,  it 
being  a  novel  question,  there  being  no  deci- 
sion since  tbe  new  Constitution  was  adopted 
upon  tbe  point,  and  Uie  court  baving  no  ao- 
thorized  oflScial  copy  of  tbe  Constitution  be- 
fore it,  tbe  offense  having  been  committed  be- 
fore the  new  Constitution  went  into  effect, 
and  being  in  doubt  as  to  tbe  proper  concla- 
sion  to  come  to,  there  being  no  authority,  and 
tbe  prisoner  being  entitled  to  appeal,  and  tbe 
state  not  being  entitled  to  appeal,  in  order 
tbat  tbe  question  may  arise  and  be  decided  as 
early  as  possible,  tbe  prisoner's  plea  of  former 
jeopardy  is  overruled." 

Messrs.  Thomaaon  ft  Bomar  for  appel- 
lant. 

Mr,  O.  L«  Sehnmpert  for  tbe  State. 

Mclver,  Cb.  J.,  delivered  tbe  opinion  of 
the  court: 

Tbe  defendant  in  this  case  was  arraigned  un- 
der an  indictment  for  grand  larceny,  in  steal 
ing  live  stock,  on  tbe  2d  day  of  March,  1896, 
and  upon  bis  arraignment  pleaded  not  guilty, 
and  thereupon  a  jury  was  duly  impaneled  and 
sworn  according  to  law,  and  charged  with  the 
trial  of  tbe  case.  Tbe  solicitor,  having  opened 
tbe  case  for  tbe  state,  and  examined  tbe  pros- 
ecutor as  a  witness,  discovered  tbat  one  of  bi» 
witnesses  was  absent,  be  baving  been  permit- 
ted, by  mistake,  to  go  borne,  and  be  thereupon 
moved  tbe  court  "to  withdraw  tbe  case  from 
tbe  jury;  and  tbe  court  (there  being  no  objec- 
tion made  by  tbe  prisoner)  did  witbdraw  the 
said  case  from  tbe  jury;  and  bad  tbe  prisoner 
remanded  to  jail,  and  ordered  tbe  next  ca$e 
on,  which  was  The  State  v.  James  Braey,wh\ch 
was  tried  and  disposed  of.  Tbat  on  the  next 
day,  to  wit,  on  Tuesday,  tbe  8d  day  of  March. 
1896,  the  said  Aaron  R.  Richardson  was  again 
brought  into  court,  and  arraigned  for  the 
same  identical  offense  for  which  be  had  been 
put  on  trial  tbe  day  before,  held  and  arraigned 
under  tbe  same  indictment;  and  upon  bis  ar- 
raignment, through  bis  counsel,  put  in  plea  of 
former  jeopardy. ««.,  tbat  be  was  put  in  jeop- 
ardy for  tbe  same  offense  on  tbe  day  before. 
To  this  the  solicitor  replied  that  be  bad  noi 
been  put  in  jeopardy  sucb  as  tbe  law  contem- 
plated, which  was  acquittal  or  conviction.'* 
His  honor.  Judge  Bucbanan.overruled  tbe  pica, 
for  tbe  reasons  set  forth  in  tbe  **  case,"  which 
should  be  incorporated  in  tbe  report  of  this 
case;  and  tbe  trial  proceeded,  which  resulted 
in  a  verdict  of  guilty;  and,  sentence  baving^ 
been  passed,  defendant  appeals,  upon  tbe 
ground  set  out  in  tbe  record,  which  makes  the 
single  question  whether  there  was  error  in 
overruling  tbe  plea. 

One  of  tbe  settled  rules  of  tbe  common  law 
was  tbat  no  one  shall  be  twice  put  in  jeopardy 
upon  the  same  charge.  As  is  said  in  Coolef 
Const.  Lim.  2d  ed.  at  pages  325,  326:  **  One 
thing  more  is  essential  to  a  proper  protection 
of  accused  parties,  and  tbat  is  U^at  one  shall 
not  be  subject  to  be  twice  put  in  jeopardy 
upon  tbe  same  charge."  And,  at  page  82f, 
the  same  author  says:**  A  person  is  in  legal 
jeopardy  when  he  is  put  upon  trial,  before  a 
court  of  competent  jurisdiction,  upon  indict- 
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meot  or  information  which   is  suflQcient  in 
form  and  substance  to  sustain  a  conviction, 
and  a  jury  has  been  charged  with  his  deliver- 
ance.    And  a  jurv  is  said  to  be  thus  charged 
when  tbey  have  been  impaneled  and  sworn. 
The  defendant  then  becomes  entitled  to  a  ver- 
dict which  shall  constitute  a  bar  to  a  new 
proRecutioD;  and  he  cannot  be  deprived  of 
this  bar  by  a  nolle  protegui  entered  by  the 
prosecuting  officer  against  his  will,  or  by  a 
discharge  of  the  jury  and  continuance  of  the 
cause."    The  same  doctrines  are  laid  down  in 
1  Bishop,  Grim.  L.  6th  ed.  at  §g  1018  et  9eq,,  and 
are  fully  recognized  in  the  leading  case  of 
State  V.  M*Kee,  1  Bail.  L.  651,  21  Am.  Dec. 
499.    If,  therefore,  this  question  is  to  be  de- 
termined by  these  well  settled  principles   of 
the  common  law,  there  could  be  no  doubt  that 
there  was  error  in  overruling  the  plea  of  for- 
mer jeopardy;  for  the  "case"  shows  that  the 
defendant  was  put  upon  his  trial  under  a  valid 
indictment,  before  a  court  of  competent  juris- 
diction, and  after  a  jury  was  charged  with 
the  trial  of  the  case,  and  after  one  witness  in 
behalf  of  the  state  had  been  examined,  the 
solicitor  was  permitted  to  withdraw  the  case 
from  the  jury,  simply  for  the  reason  that  one 
of  his  witnesses  was  absent,  and  the  defendant 
was,  on  the  next  day,  again  put  upon  his  trial 
for  the  same  identical  offense.    It  is  true  that 
it  is  stated  in  the  "case"  that  when  the  so- 
licitor moved  to  withdraw  the  case  from  the 
jury , no  objection  was  made  by  the  prisoner;  but 
n  also  appears  in  the  "case  "  that  the  prisoner 
was  not  at  that  time  represented  by  counsel, 
SDd  it  would  be  a  harsh  rule  to  hold  that  de- 
fendant consented  to  a  withdrawal  of  the  case 
from  the  jury  simply  because  he  interposed 
DO  objection, which,  possibly,  he  did  not  know 
be  bad  a  right  to  do.    Besides,  consent  is  ac- 
tive, while  not  obiecting  is  merely  passive.  The 
old  adage,    *' Silence  gives  consent,"  is   not 
true  inlaw;  for  there  it  only  applies  where 
tbere  is  some  duty  or  obligation  to  speak. 
State  V.  Edwards,  18   S.  C.  80;  State  v.  Senn, 
32  S.  C.401.     If  it  had  appeared  in  the  ''case," 
as  it  does  not,  that  the  prisoner  was  asked 
wbether  he  objected  to  the  motion  to  with- 
draw the  case  from   the  jury,  and    he  had 
said  "No," or  had  even  remained  silent,  then 
the  result  would  have  been  different.^  As  it 
was,  however,  we  think  it  would  be  going  too 
far  to  hold  that  he  consented  to  a  withdrawal 
of  the  case.     Indeed,  as  was  said  hj  Mr.  Jus- 
tice McOowan  in  State  v.  Briggs,  27  8.  C.  at 
page  85,  "Where  a  party  is  put  to  his  trial 
upon  a  criminal  charge,  the  case  must  pro- 
ceed in  Uie  manner  prescribed  by  law.  vntil  a 
mistrial  or  a  verdict  is  reached.    We  know 
of  no  authority  for  suspending  it  for  a  time  or 
even  to  stop  short  of  a  verdict,  except  in  ex- 
traordinary circumstances,  such  as  the  illness 
of  one  of  the  jury,  the  prisoner,  or  the  court, 
the  alienee  of  a  juryman,  or  the  impossibility 
of  agreeing  on  a  veraict."    It  would  be  a  fear- 
ful thing  to  vest  in  a  prosecuting  officer  the 
power  to  stop  a  trial  after  it  had  commenced, 
simply  because  such  officer  found  that  he  was 
UDable  to  establish  the  charge,  by  reason  of  the 
abeence  of  a  witness,  or  a  failure  to  prove 
what  be  had  expected;  for,  as  said  by  O'Neall. 
J.,  in  State y,  M*Eee,  mipra:  "  It  would  be,  in 
effect,  allowing  to  the  solicitor  a  power  which 
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this  court  denies  that  itself  possesses,  of  sub- 
jecting the  prisoner  to  a  new  trial,  as  often  as 
it  might  be  necessary  to  obtain  a  verdict  of 
guilty."  Of  course,  no  one  who  knows  the 
officer  who  conducted  the  prosecution  in  this 
case  would  for  a  moment  suspect  him  of  abus- 
ing the  powers  committed  to  him;  but  the  court 
must  lay  down  rules  applicable  to  all  cases  and 
to  all  persons  alike,  and  cannot  permit  such 
rules  to  be  affected  by  the  deservedly  high 
character  of  this  particular  officer. 

It  may  be  said  that  this  question  is  not  to  be 
determined  by  the  rules  of  the  common  law; 
but  by  the  express  constitutional  provision 
contained  in  §  18  of  article  1  of  the  Consti- 
tution of  1868,  which  was  in  force  at  the 
time  the  offense  charged  against  the  defendant 
was  committed,  to  wit,  on  the  27th  day  of  No- 
vember, 1895;  and  it  has  been  held  in  State 
V.  Shirer,  20  S.  C.  406,  407.  and  State  v.  Wyee, 
88  S.  C.  589,  under  that  constitutional  pro- 
vision, that  the  benefit  of  the  plea  of  former 
jeopardy  could  only  be  invoked  where  the 
person  has  once  been  acquitted  by  a  jury  of  the 
same  offense,  for  that  section  reads  as  follows.: 
"  No  person  after  having  been  once  acquitted 
by  a  jury,  shall  again,  for  the  same  offense,  be 
put  in  jeopardy  of  his  life  or  liberty."  Accepting 
these  two  cases  as  a  correct  construction  of  the 
constitutional  provision  just  quoted,  it  may 
well  be  contended  that  the  entry  of  a  nolle 
prosequi,  or  a  withdrawal  of  a  case  from  the 
jury,  after  it  has  been  charged  therewith, 
amounts  to  an  acquittal,  for  there  is  high  au- 
thority for  that  view.  In  11  Am.  &  Eng.  Enc. 
Law,  p.  949,  it  is  said:  "Before  the  jury  ift 
impaneled  and  sworn,  the  prosecuting  omcer 
may  enter  a  nolle  prosequi  at  his  pleasure,  and 
it  will  be  no  t>ar  to  a  subsequent  prosecution 
for  the  same  act;  but  if  it  is  entered  after  the 
jury  is  impaneled  and  sworn  ,without  the  con- 
sent of  the  defendant,  it  is  equivalent  to  an  ac- 
quittal, and  he  cannot  be  again  put  in  jeop- 
ardy for  the  same  offense."  On  the  next  page 
we  find  the  same  doctrine  as  to  the  effect  of  a 
discharge  of  the  jury,  announced  in  the  fol- 
lowing language:  "  The  discharge  of  the  jury 
in  a  criminal  case,  upon  a  valid  indictment 
without  the  consent  of  the  defendant,  not 
called  for  by  imperious  necessity,  operates  as 
an  acquittal  and  bars  a  further  trial."  And 
this  doctrine  is  supported  by  quite  a  number 
of  cases  cited  in  the  notes.  To  the  same  effect 
see  1  Bishop,  Grim.  L.  §  1016.  And  in  our 
own  case  of  State  v.  M'Kee,  supra,  it  was  held 
that,  after  a  jury  has  been  charged  with  the 
trial  of  a  prisoner  upon  an  indictment  for  a 
capital  offense,  it  cannot  be  discharged,  and 
the  prisoner  remanded  for  a  second  trial,  ex- 
cept for  the  following  causes:  (1)  The  consent 
of  the  prisoner;  (2)  the  illness  of  one  of  the 
jury,  the  prisoner,  or  the  court;  (8)  the  absence 
of  one  of  the  jurors;  (4)  the  impossibility  of 
their  agreeing  upon  a  verdict.  In  the  con- 
clusion of  the  opinion  of  the  court  in  that 
case.  O'Neall.  J.,  uses  the  following  language: 
"The  solicitor  having  entered  a  nolle  prosequi 
after  the  jury  were  charged,  and  they  being 
discharged,  without  any  lawful  cause,  upon 
which  the  prisoner  can  be  remanded  for  trial 
a  second  time,  it  follows  that  he  is  acquitted." 
So,  here  we  might  say  that,  after  the  jury 
were  charged  with  the  trial  of  this  case,  they 
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having  been  discharged  without  any  lawful 
cause, the  prisoner  is  "acquitted."  Hence,  even 
if  the  question  which  we  are  called  upon  to  de- 
termine is  to  be  governed  by  the  terms  of 
the  Constitution  of  1868.  above  quoted,  there 
would  still  be  the  strongest  reason  for  hold- 
ing that  the  plea  of  former  jeopardy  should 
have  been  sustained. 

But,  as  the  Constitution  of  1868  had  been 
superseded  by  the  provisions  of  the  present 
^Constitution  before  this  plea  was  interposed, 
we  do  not  see  how  its  validity  can  be  properly 
tested  by  a  constitutional  provision  which  had 
been  abrogated  before  the  plea  was  filed,  and 
before  the  facts  upon  which  the  plea  is  based 
•occurred;  for  the  facts  upon  which  such  plea 
is  based  occurred  in  March,  1896,  long  after 
'the  present  Constitution  went  into  effect.  The 
defendant  is  asserting  a  right  guaranteed  to 
him  by  a  provision  of  the  present  Constitution, 
which  right  arose  and  is  founded  upon  certain 
facts  which  occurred  since  the  adoption  of  the 
present  Constitution;  and  we  can  see  no  pro- 
priety in  testing  such  right  by  a  provision  of  a 
-former  Constitution,  which  had  been  abrogated 
or  superseded  before  the  right  in  question 
arose.  The  fact  that  the  offense  with  which 
the  defendant  is  charged  was  alleged  to  have 
been  committed  before  the  adoption  of  the 
present  Constitution,  and  while  the  Constitu- 
tion of  1868  was  in  force,  cannot  affect  this 
question.  In  subdivision  8  of  §  11  of  article 
17  of  the  present  Constitution  it  is  declared  as 
follows:  **The  provisions  of  all  laws  which  are 
inconsistent  with  this  Constitution  shall  cease 
upon  its  adoption,  except  that  all  laws  which 
are  inconsistent  with  such  provisions  of  this 
Constitution  as  require  legislation  to  enforce 
them  shall  remain  in  force  until  such  legisla- 
tion is  had."  And,  in  subdivision  5  of  the 
same  section  of  the  same  article,  the  provision 
is  as  follows:  '*A11  indictments  which  shall 
have  been  found,  or  may  hereafter  be  found, 
for  any  crime  or  offense  committed  before  the 
-adoption  of  this  Constitution,  may  be  prose- 
cuted as  if  no  change  had  been  made,  except 
as  otherwise  provided  herein."  Hence,  as  the 
indictment  in  this  case  charged  a  crime  com- 
mitted before  the  adoption  of  the  present  Con- 
stitution, it  should  be  prosecuted  as  if  no 
change  bad  been  made,  except  as  otherwise 
provided  in  the  present  Constitution.  Now, 
as  §  17  of  article  1  of  the  present  Constitution, 
among  other  things,  provides  as  follows, 
"Nor  shall  any  person  be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of  life  or 
liberty,"  which  secures  the  exemption  of  every 
person  charged  with  crime  from  being  twice 
tried  upon  the  same  charge,  in  phraseology 
different  from  that  employed,  for  the  same 
purpose,  in  §  18  of  art.  1  of  the  Constitution 
of  1868,  if  there  is  any  inconsistency  between 
the  two  provisions,  then,  by  the  express  terms 
of  subdiv.  3  of  §  11  of  art.  17  of  the  present 
Constitution,  above  quoted,  the  provision  of 
the  Constitution  of  1868  had  ceased  and  deter- 
mined before  the  facts  occurred  upon  which 
the  plea  in  question  was  founded,  and  there 
was  no  provision  then  in  force  except  that 
found  in  the  present  Constitution,  for  it  is 
quite  clear  that  such  provision  required  no  legis- 
lation to  enforce  the  same.  And  as  declared 
by  subd.  5  of  §  11  of  art.  17,  above  set  out, 
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this  Indictment,  charging  a  crime  committed 
before  the  adoption  of  the  present  Ooostitutiom 
must  be  prosecuted  under  the  taw  as  changed 
by  the  present  Constitution.  This  ^iew  does 
not  come  in  conflict  with  the  conatituttODsl 
provision  forbidding  the  enactment  of  any  ex 
post  facto  law;  for,  as  is  said  by  Coolej  in  bis 
worK  on  Constitutional  Limitations  (pp.  265, 
266) :  "I  do  not  consider  any  law  ex  po%i  faeio, 
within  the  prohibition,  that  mollifies  the 
rigor  of  the  criminal  law,  but  only  those  that 
create  or  aggravate  the  crime,  or  increase  the 
punishment,  or  change  the  rules  of  evidence 
for  the  purpose  of  conviction."  In  accordance 
with  this  view,  it  has  been  held  in  this  slate, 
in  the  case  of  States.  WiUiams,  2 Rich.  L.  418, 
45  Am.  Dec.  741,  that  where  a  person  was 
convicted  of  forgery  when  that  crime  was  pun- 
ished with  death,  and,  pending  his  appeal,  the 
legislature  passed  an  act  reducing  the  punish- 
ment, he  must  suffer  the  reduced  punishment, 
although  the  act  was  passed  after  the  offense 
had  been  committed,  and  after  conviction 
thereof.  So,  in  State  v.  Sullivan,  14  Rich,  L. 
281,  it  was  held  that  an  act  revising  the  juris- 
diction of  a  superior  court,  so  as  to  enable  it 
to  try  persons  for  offenses  committed  durini;  a 
period  when  an  inferior  court  had  exclusive 
jurisdiction  to  try  them,  is  not  an  ex  poet  facto 
law.  See  also,  to  the  same  effect.  State  v. 
Moorey  15  Rich.  L.  57,  and  State  v.  Hotcurd, 
Id.  274,  as  well  as  the  recent  case  of  *  State  v. 
Cooler,  30  S.  C.  105,  3  L.  R.  A.  181.  It  seems 
to  us  the  principle  is  well  stated  in  Cooley, 
Const.  Lim.  272,  as  follows:  "So  far  as  mere 
modes  of  procedure  are  concerned,  a  party  has 
no  more  right,  in  a  criminal  than  in  a  civil  ac- 
tion, to  insist  that  his  case  shall  be  disposed  of 
under  the  law  in  force  when  the  act  to  be  in- 
vestigated is  charged  to  have  taken  place. 
Remedies  must  always  be  under  the  control  of 
the  legislature,  and  it  would  create  endless  con- 
fusion in  legal  proceedings  if  every  case  was 
to  be  conducted  only  in  accordance  with  the 
rules  of  practice,  and  heard  only  by  the  courts 
in  existence  when  its  facts  arose.  *Tbe  legisla- 
ture may  abolish  courts  and  create  new  ones, 
and  it  may  prescribe  altogether  different  modes 
of  procedure  in  its  discretion,  though  it  cannot 
lawfully,  we  think,  in  so  doin^,  dispense  with 
any  of  those  substantial  protections  with  which 
the  existing  law  surrounds  the  person  accused 
of  crime."  If,  therefore,  it  be  true,  as  seems 
to  have  been  supposed,  that  the  immunity 
granted  by  the  Constitution  of  1868  to  a  person 
accused  of  crime  from  being  twice  put  in 
jeopardy  of  his  life  or  liberty  extended  only 
to  a  case  in  which  the  accused  has  once  been 
formally  acquitted  by  a  jury,  and  the  provision 
of  the  present  Constitution  extends  such  im- 
munity to  a  case  in  which  the  accused  has 
once  before  been  "put  in  jeopardy  of  his  life 
or  liberty."  in  the  long-established  and  well- 
recognized  sense  of  those  terms,  so  that  a 
formal  acquittal  by  a  jury  is  not  now  neces- 
sary to  sustain  a  plea  of  former  jeopardy,  it  is 
quite  certain  that  the  new  provision,  so  far 
from  dispensing  "with  any  of  those  substantial 
protections  with  which  the  [previously]  exist- 
ing law  surrounds  the  person  accused  of 
crime,"  actually  "mollifies  the  rigor  of  the 
criminal  law,"  and  really  enlarges  the  immu- 
nities previously  afforded.    It  is  clear,  there- 
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fore,  that  the  present  constitutional  provision, 
even  ^rhen  applied  to  a  case  which  arose  prior 
to  the  adoption  of  the  present  Constitution, 
cannot,  with  any  propriety,  be  regarded  as  an 
ex  pomijaeto  law.  Indeed,  unless  the  accused 
can  avail  himself  of  the  immunity  from  a  sec- 
ond prosecution  for  the  same  offense  afforded 
by  the  provision  of  the  present  Constitution, 
the  practical  effect  would  be  to  deny  him  such 
imoQ unity  altogether;  for,  if  the  provision  of 
the  Constitution  of  1868  is  inconsistent  with 
that  found  in  the  present  Constitution,  as  seems 
to  be  supposed,  he  could  not  avail  himself  of 
the  provision  in  the  Constitution  of  1868,  for, 
as  we  have  seen,  that  provision  was  abrogated 
before  the  fact  occurred  upon  which  his  plea 
rested,  and  hence  he  would  be  left  without 
remedy. 

We  must  conclude  that  the  plea  interposed 
by  defendant  should  be  tested  by  the  pro- 
visions of  the  present  Constitution,  and  those 
provisions,  being  couched  in  terms  familiar 
In  the  common  law,  should  receive  the  same 


construction  and  be  given  the  same  significa- 
tion, as  has  been  well  settled  at  the  common 
law.  And  as  we  have  seen,  the  well-settled 
construction  was  that  a  person  is  said  to  be  put 
in  jeopardy  whenever  he  is  put  upon  his  trial, 
before  a  court  of  competent  jurisdiction,  under 
a  valid  indictment,  and  a  jury  has  been  charged 
with  his  trial;  and  the  jury  is  said  to  be  thus 
charged  when  they  are  impaneled  and  sworn. 
If,  after  that,  the  prosecuting  officer  enters  a 
nolle  prosequi,  or  withdraws  the  case  from  the 
jury,  without  the  consent  of  the  pr]8oner,iit 
operates  as  an  acquittal,  and  he  cannot  again 
be  put  upon  his  trial  for  the  same  offense. 
We  think,  therefore,  that  the  circuit  judge 
erred  in  overruling  the  plea  interposed  by  the 
defendant  in  this  case. 

The  judgment  of  this  court  is  that  the  judg- 
ment of  the  Circuit  Court  be  reversed,  and  that 
the  case  be  remanded  to  that  court,  with  in- 
structions to  sustain  defendant's  plea,  and  to 
discharge  the  defendant. 


TEXAS  SUPREME  COURT. 


W.  H.  FUQUA  et  al.,  Plffs,  in  Err., 
PABST  BREWING  COMPANY. 
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1.  A  ^^enenifl  demurrer  is  sufBcient  to  raise 
tbe  question  of  tbe  lecrailty  of  a  contraot  wbloh 
ig  sued  upon  and  made  an  exhibit. 

2.  The  illeflraUty  of  a  eontraet  which  is  de- 
dared  void  by  statute  may  be  declared  by  the 
court  on  appeal  without  any  assignment  of  error 
to  the  point,  when  it  appears  on  the  faoe  of  the 
record. 

8.  A  eontraet  not  to  sell  or  be  interested 
in  the  sale  of  any  beer  except  that  of  one 
corapany,  which  Id  turn  agrees  not  to  seller  con- 
si^  lieer  to  any  other  party  in  the  vicinity,  is  a 
combination  of  the  capital  and  aotF  of  the  par- 
ties which  constitutes  a  trust  In  violation  of  the 
Texas  statute. 

4.  An  article  bronsrl^^  ft*om  another 
state  nnder  a  eontraet  of  purchase 
ef«9es  to  he  an  article  of  Interstate  commerce  so 
far  as  the  contract  makes  an  unlawful  trust  by 
fflTing  the  purchaser  an  exclusive  control  of  its 
sale  in  that  vicinity  and  binding  him  not  to  deal 
in  any  other  article  of  the  kind. 
6*  Beer  bron^fht  firom  another  state  un- 
der an  invalid  trust  agreement  becomes,  upon  its 
arrival  In  the  state.  Immediately  subject  to  an 
aati-trogt  law  of  the  state  by  virtue  of  tbe  act  of 
('oQgresB  of  August  8, 1890. 

(December  14, 1806.) 

.  PRROR  to  the  Court  of  Civil  Appeals  for  the 
'  ^  Third  Supreme  Judicial  District  to  review 


a  ludgment  affirming  a  judgment  of  the  Dis- 
trict Court  for  Potter  County  in  favor  of  plain- 
tiff in  an  action  brought  to  enforce  payment 
of  the  contract  price  of  certain  beer,  which 
payment  had  been  guaranteed  by  defendants. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Georg^e  E.  Holland  for  plaintiffs  in 
error. 

Messrs.  Browningr  ^  Madden  for  de- 
fendant in  error. 

Denman,  J.,  delivered  the  opinion  of  the 
court: 

On  the  26th  day  of  August,  1892,  the  Pabst 
Brewing  Company,  a  corporation  duly  incor- 
porated under  the  laws  of  Wisconsin,  doing 
business  in  the  city  of  Milwaukee,  entered  into 
a  written  contract  with  C.  P.  l^ingsbury,  of 
Amarillo,  Texas,  whereby  the  former  agreed 
to  sell  to  the  latter  such  beer,  of  the  quality 
manufactured  by  said  corporation,  as  he  might 
purchase  under  the  agreement,  during  its  con- 
tinuance, at  specified  prices,  which  prices  in- 
cluded the  freight  on  the  beer  from  Milwaukee 
to  Amarillo  as  well  as  on  the  empty  cooperage, 
to  be  returned  under  the  terms  of  the  contract 
from  Amarillo  to  Milwaukee,  and  agreed  lo  al- 
low said  Kingsbury  a  running  crediton  suc^ 
sales  to  at  least  the  amount  of  $1,000,  whlc^ 
credit  was  to  expire  upon  the  termmation  of 
the  agreement  or  upon  thirty  days  demand  for 
the  balance  due,  and  Kingsbury  to  resbip  to 
said  company,  as  soon  as  empty,  all  kegs  and 
packages  in  which  the  beer  was  received   and 
also  all  empty  bottles,  for  which  bottles  the 


Note.— For  anti-trust  laws,  see  also  Queen  Ins. 
^■^'  V.  State  (Tex.)  22  L.  R.  A.  483;  and  United  States 
^  Tnitt.MJ8souri  Frelffbt  Asso.  (C.  C.  A  pp.  8th  C.) 
^  Ix  R.  jL  13,  which  has  recently  been  reversed  by 
^  Bupreme  Ck>iirt  of  the  United  States,  l«e  U.  S. 
35  L.  R.  A. 


«o  11  T   aH  •  United  States  v.  Jelllco  Mountain 

^Srli^n   ^r^r    C   M.   D.  Tenn.)12  L.  R.  A.  768; 
nnHpJsrot^'v   k  C  Knight  Co.  (C.  C.  App.  8d  C.) 

State  V.  Phlppa  (Kan.)  18  ^  »•  A-  «"• 
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company  was  'tol  give  Kingsbury  credit  at  a 
specified  price  as  received  from  time  to  time  at 
Milwaukee;  and  for  all  beer  purchased  by 
Kingsbury  under  said  contract  in  excess  of  said 
credit  he  agreed  to  pay  cash  at  the  specified 
rates  at  the  time  of  sending  his  order.  Said 
contract  concludes  with  the  lollo  wing  language: 
"And  in  consideration  of  this  agreement  said 
company  agrees  that,  during  the  performance 
of  the  contract,  it  will  not  sell  or  consign  any 
beer  of  its  manufacture  to  any  other  party 
within  the  city  of  Amarillo,  Texas,  or  its  vi- 
cinity; and  said  Kingsbury  agrees  that,  during 
the  continuance  of  this  agreement,  he  will 
neither  sell  nor  be  interested  in  the  sale  of  any 
beer  not  manufactured  by  the  Pabst  Brewing 
Company.  The  Pabst  Brewing  Company 
hereby  further  agrees  |to  erect  a  cold  storage 
house,  and  allow  to  Kingsbury  the  free  use  of 
same  during  the  continuation  of  this  agreement. 
.  .  .  This  agreement  may  be  ternunated  by 
either  party  upon  ten  days'  notice  to  the  other 
in  writing."  W.  H.  Fuqua,  T.  B.  Hinkle, 
T.  8.  Mullins,  and  Waller  Davis,  at  the  date 
of  the  execution  of  said  contract,  signed  a  mem- 
orandum indorsed  thereon,  whereby  they  jointly 
and  severally  guaranteed  to  said  Brewing  Com- 
pany the  faithful  performance  of  said  contract 
by  said  Kingsbury,  their  liability  not  to  exceed 
$1 ,000.  This  is  a  suit  brought  upon  said  mem- 
orandum  of  guaranty  against  said  guarantors 
by  said  brewing  company.  The  petition  al- 
leged the  terms  of  the  contract  and  guaranty 
above  set  out,  making  the  same  an  exhibit; 
that  same  were  executed  and  delivered  to  the 
company's  agent  at  Amarillo,  Texas,  where 
Kingsbury  then  resided,  and  were  then  and 
there  by  such  agent  accepted  and  forwarded 
to  the  company  at  Milwaukee,  where  the  com- 
pany's president  signed  same;  that  afterwards, 
on  divers  specified  dates,  extending  from  the 
date  of  the  contract  to  the  28d  day  of  June, 
1898,  as  shown  by  the  attached  account,  said 
company,  at  the  instance  and  request  of  Kings- 
bury, and  in  pursuance  of  said  agreement,  sold 
and  delivered  to  him  various  quantities  of  beer, 
therein  specified,  amounting  in  all  to  $4,546.34, 
as  shown  by  account  attached,  upon  which  ac- 
count said  Kingsbury  paid  the  sum  of  $3,381.- 
86,  leaving  due  and  unpaid  $1,164.48;  that  on 
or  about  the  1st  day  of  July,  1893,  said  con- 
tract was  terminated  by  the  company,  and  pay- 
ment demanded  of  said  balance  according  to 
the  terms  of  said  contract;  that  said  Kingsbury 
had  failed  to  pay  said  balance.  Wherefore  suit 
was  brought  upon  said  guaranty  against  said 
guarantors.  The  district  court  having  rendered 
judgment  against  defendants  on  said  guaranty 
for  the  balance  due  upon  said  account,  they 
appealed  to  the  court  of  civil  appeals,  which 
court  having  affirmed  the  judgment,  they  have 
brought  the  case  to  this  court  by  writ  of  error, 
making,  among  others,  the  following  assign- 
ments of  error:  "(1)  They  say  the  court  of 
civil  appeals  erred  in  holding  the  trial  court 
correctly  overruled  the  general  demurrer  to 
plaintiff's  petition,  ur^ed  by  defendants,  on  the 
ground  that  said  petition  failed  to  show  that 
any  goods  mentioned  in  the  contract  sued  on 
had  ever  been  sold.  ...  (5)  They  say  the 
court  of  civU  appeals  erred  in  refusing  to  bold 
the  contract  sued  on  in  this  case  void,  as  being 
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in  conflict  with  the  act  of  1889  conoeming 
trusts  and  conspiracies  against  trade." 

The  first  of  these  assignments  was  duly  made 
in  the  court  of  civil  appeals,  and  overruled  by 
said  court;  but  the  second  question  vas  not  iti 
terms  raised  in  said  court  until  on  motion  for 
rehearing.  The  company  objects  to  the  cod- 
sideration  by  this  court  of  the  question  of  the 
legality  of  the  contract  under  the  trust  statute, 
for  the  reason  that  it  was  not  preseuted  to  tbe 
court  of  civil  appeals.  We  are  of  opinion  that 
this  objection  is  not  well  taken  (1)  because  the 
general  demurrer  urged  in  the  trial  court  necti- 
sarily  raised  the  question  of  the  validity  of  the 
contract  supd  on,  it  being  the  settled  practice 
to  disregard  the  reasons  given  in  an  assig^nmeot. 
and  to  treat  the  same  as  if  such  reasons  had 
been  omitted;  and  (2)  because,  if  the  contract 
be  controlled  by  and  is  violative  of  said  statute, 
the  same  is  thereby  declared  to  be  void  ( Ttun 
d  P.  Coal  Co.  V.  LatMon  (Tex.)  84  S.  W.  919v 
and  it  was  the  dut^  of  the  court  of  civil  ap- 
peals, notwithstanding  the  absence  of  an  &>- 
signment,  to  set  aside  the  judgment  rendered 
thereon,  as  its  rendition  was  '*an  error  in  law 
.  .  .  apparent  on-  the  face  of  the  record." 
Rev.  Stat.  art.  1014. 

This  brings  us  to  the  question  as  to  whether 
the  contract  evidences  a  trust,  within  ^he  mean- 
ing of  said  statute.  The  contract  declared  upoo 
was  for  the  sale  of  beer  by  the  company  to 
Kingsbury,  and  not  the  establishment  of  an 
agency.  When  any  shipment  thereunder  wa$ 
delivered  to  Kingsbury  at  Amarillo,  the  title 
to  the  beer  vested  in  him  under  the  terms,  of 
the  contract,  ^ut  the  "cooperage"  (t.  e.,  the 
"ke^  and  packages")  in  which  the  same  was 
received  remained  the  property  of  the  com- 
pany, and  was  to  be  reshipped  to  them  as  soon 
as  empty;  the  contract  contemplating  that 
Kingsbury  was  to  have  the  use  thereof  while 
the  beer  was  being  retailed  by  him  at  Amarillo. 
The  contract  contemplated  and  provided  tor 
the  union  or  association  of  the  capital  and  acts 
of  each  party  in  furtherance  of  the  busines^^ 
scheme  outlined  therein  during  its  continuance. 
This  was  a  "combination"  of  "capital"  and 
"acts."  The  tendency  and  purpose  of  such 
combination  was  clearly  (1)  "to  create  and  carry 
out  restrictions  in  trade,"  and  (2)  "to  preveut 
competition  in  sale  or  purchase  of  oommotii* 
ties,"  in  that  it  restricted  the  company's  rigbi 
to  sell  beer  of  its  manufacture  in  Amarillo  to 
such  sales  as  it  might  be  able  to  make  to  Kin^ 
bury  under  the  agreement,  and  prohibited  bun 
from  selling  any  other  beer,  and  therefore 
tended  to  prevent  any  other  vendor  of  beer 
coming  into  competition  with  plaintifif  in  sell- 
ing to  Kingsbury.  This  created  a  "trust," 
within  the  meaninj^  of  the  statute,  under  the 
authority  of  Texas  <fe  P.  Coal  Co.  v.  Lair»n 
(Tex.)  34  S.  W.  919,  and  Texas  Bretcing  Co.  v. 
Templeman  (recently  decided  by  this  court,  but 
not  officially  reported)  (Tex.)  88  S.  W,  27;  and 
therefore  the  contract  or  agreement  is,  in  the 
language  of  the  statute,  "absolutely  void  and 
not  enforceable  either  in  law  or  equity."  and 
the  general  demurrer  urged  to  the  petition 
based  thereon  should  have  been  sustained,  un- 
less the  contract  is  exempted  from  the  opera- 
tion of  the  statute  bv  that  provision  of  the 
Constitution  of  the  Ignited  States  conferring 


i89e. 


Fu<jUA  T.  Pabst  Brewing  Co. 


248 


upon  Congress  power  "to  regulate  commerce 
with  foreigB  natioDS,  and  among  the  several 
states,  and  with  the  ladiaD  tribes."  In  the 
celebrated  original  package  case  of  Leity  v. 
Hardin,  135  U.  8.  100,  34  L.  ed.  128,  8  Inters. 
Com.  Rep.  86,  the  Supreme  Court  of  the  United 
Stales  held  that  beer  imi)orted  by  a  resident  of 
one  state  into  another  for  sale  retained  its 
character  as  an  article  of  interstate  commerce, 
exempt  from  reflation  by  the  statutes  of  such 
other  state,  until  disposed  of  by  sucfa  nonresi- 
dent importer  in  such  other  state  "in  the  origi- 
nal packages  in  which  it  was  imported."  As 
ve  understand  this  and  other  decisions  of  that 
learned  court,  such  articles  lose  such  character 
and  exemption  and  so  "become  part  of  the  com- 
mon mass  of  property  within  a  state  as  to  be 
subject  to  its  unimpeded  control."  when  so 
disposed  of  bv  such  nonresident  importer,  or 
when  offered  for  sale  by  him  in  broken  pack- 
a^  or  by  retail.  It  is  clear,  then,  that  when 
any  shipment  of  beer  was  delivered  under  the 
contract  by  the  company  to  Kin^bury  at  Ama- 
rillo,  the  title  thereby  vesting  in  him  as  we 
have  seen  above,  the  same  ceased  to  be  an  ar- 
ticle of  interstate  commerce,  and,  in  so  far  as 
the  contract  dealt  with  it  thereafter,  it  was  not 
a  contract  with  reference  to  an  article  of  inter- 
state commerce,  and  the  clause  of  the  Consti- 
tution above  quoted  does  not  prevent  said  stat- 
ute from  invalidating  same.  The  case,  then, 
comes  to  this:  The  parties  contracted  for  the 
sale  and  purchase  of  beer,  to  be  transported 
from  Milwaukee  to  Amarillo,  to  be  there  de- 
livered to  Kingsbury  and  become  his  property. 
So  far  the  transaction  was  interstate  commerce, 
and  not  subject  to  state  regulation  without  the 
consent  of  Congress;  nor  did  the  statute  under- 
take in  any  way  to  regulate  or  prohibit  same. 
But  the  parties  by  the  same  contract  volun- 
tarily went  further,  and  so  dealt  with  the  sub- 
ject, after  it  had  ceased  to  be  an  article  of  in- 
terstate commerce,  as  to  create  a  "trust,"  as 
above  shown,  in  violation  of  the  statute.  A 
portion  of  the  stipulations  of  the  contract  be- 
ing lawful  and  the  others  unlawful,  the  taint 
of  illegality  affects  and  destroys  the  whole. 
Edwards  County  v.  Jennings  (Tex.)  86  8.  W. 
1053.  The  commerce  clause  of  the  Constitu- 
tion was  not  designed  to  protect  the  contractual 
rights  of  a  person  who  thus  voluntarily  inter- 
mingles an  otherwise  legal  interstate  commerce 
transaction  with  an  entirely  local  and  unlawful 
one.  We  are  therefore  of  the  opinion  that,  in- 
dependent of  concessional  action,  the  contract 
sued  upon  was  void. 

There  seems  to  be  another  valid  reason  why 
tbe  trust  created  by  this  contract  is  not  ez- 
3=3  L.  R  A. 


empted  from  the  operation  of  the  statute  by 
said  constitutional  provision,  and  that  is  that 
Congress  seems  to  have  removed  anv  impedi- 
ment afforded  by  such  provision  to  the  opera- 
tion of  the  statute  upon  this  transaction  by  the 
passage,  August  8,  1890,  of  the  following  stat- 
ute: "Be  it  enacted  by  tbe  Senate  and  House 
of  Representatives  of  the  United  States  of  Amer- 
ica in  Congress  assembled,  that  all  fermented, 
distilled,  or  other  intoxicating  liquors  or  liquids 
transported  into  any  state  or  territory  or  re- 
maining therein  for  use,  consumption,  sale,  or 
storage  therein,  shall  upon  arrival  in  such  state 
or  territory  be  subject  to  the  operation  and  ef- 
fect of  the  laws  of  such  state  or  territory  en- 
acted in  the  exercise  of  its  police  powers,  to  the 
same  extent  and  in  the  same  manner  as  though 
such  liquids  or  liquors  had  been  produced  in 
such  state  or  territory,  and  shall  not  be  exempt 
therefrom  by  reason  of  being  introduced  therein 
in  original  packages  or  otherwise."  2(i  Stat,  at 
L.  813,  chap.  728;  Wilkerson  v.  JRahrer  {*'Se 
Rahrer"),  140  U.  8.  545.  85  L.  ed.  573.  While 
this  act  was  immediately  intended  to  remedy 
the  difficulty  resulting  from  the  decision  of  the 
Original  Package  Case  above,  still  it  seems 
broad  enough  to  apply  to  this  transaction,  by 
subjecting  tne  beer  to  the  operation  of  the  state 
statute  immediately  upon  its  arrival  in  the  state 
instead  of  when  sold  by  the  importer  as  was 
held  in  said  case.  Since  the  contract  of  the 
principals  was  illegal  and  void,  the  guaranty 
must  fall  with  it,  and  the  general  demurrer 
should  have  been  susthined. 

For  the  error  of  the  trial  court  and  court  of 
civil  appeals  in  overruling  same,  their  judg- 
ments  will  be  reversed  as  to  plaintiffs  in  er- 
ror, and  judgment  here  rendered  that  plaintiff 
below  take  nothing,  by  its  suit  against  them, 
and  pay  all  costs. 

A  petition  for  rehearing  having  been  filed, 
Denman,  J.,  on  January  21,  1897,  handed 
down  tbe  following;  response: 

In  the  original  opinion  we  stated  only  such 
facts  from  the  record  as  we  deemed  pertinent 
to  the  questions  of  law  presented  by  plaintiffs 
in  error,  the  sureties  on  Kingsbury's  bond. 
Defendant  in  error,  on  motion  for  rehearing, 
for  the  first  time  questions  tbe  jurisdiction  of 
this  court.  It  therefore  becomes  proper,  as  an 
answer  thereto,  to  state  that  the  suit  was  against 
the  principal,  Kingsbury,  for  the  $1,164.48, 
balance  alleged  to  be  due  on  sales  under  the 
contract,  and  also  against  the  sureties  on  the 
bond  for  $1,000  thereof. 

The  motion  will  be  overruled. 
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1.  A  fixed  premium  U  established  by  a 

by-law  of  a  building  associatioD  forbidding  loans 
to  be  made  at  a  premium  greater  than  90  per 
cent  or  lees  than  29}  per  cent. 

2.  The  t&kini^  of  a  fixed  premium  for  a 
loan  by  a  building  association  is  forbidden  by  a 
statute  providing  that  the  loan  shall  be  to  the 
highest  bidder. 

8.  A  borrower  ft*om  a  bnildini^  assoeia. 
tion  at  a  fixed  premium  which  is  forbidden  by 
law  wiUlnot  be  compelled  to  comply  with  his 
contract  for  a  series  of  years  upon  the  possibility 
thatupon  the  winding  up  of  the  association  it 
will  not  prove  to  be  usurious. 

4.  A  loan  by  a  bntldlpg  association* 
usurious  on  its  face,  will  be  set  aside  upon  equita- 
ble terms,  by  requiring  the  borrower  to  repay  the 
loan  with  legal  interest,  taking  credit  for  such 
payments  as  may  have  been  made,  and  proper 
interest. 

(October  U,  1808.) 

APPEAL  by  defendant  from  a  decree  of  the 
Court  of  Chancery  Appeals  reversing  a 
decree  of  the  Chancery  Court  for  Knox  County 
in  favor  of  plaintiff  in  an  action  brought  to  en- 


Join  the  sale  of  plaintiff's  property  under  a 
deed  of  trust  to  the  defendant  associatioc. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  T.  Cooper,  for  appellant: 

This  transaction  is  not  usurious,  and  the 
premiums  paid  zo  to  the  Greneral  fund  of 
which  the  complainant  particimites. 

Patterson  v,  Workingmen^s  Bldg.  <ft  L.  Aim. 
14  Lea,  677. 

If  the  premium  be  fixed  by  by-law  the 
building  and  loan  contract  cannot  be  avoided 
by  pleading  that  fact  alone  in  defense,  but  ii 
must  be  coupled  with  the  additional  fact  that 
the  borrower  was  actually  prejudiced  by  the 
operation  of  the  fixed  premium. 

Endlicb,  Bldg.  Asso.  (^  122,  pp.  168,  lU; 
Thomp.  Bldg.  Asso.  §§  2^  78. 

The  fixed  premium  plan  would  seem  to  be 
more  equitable  that  a  competitive  premium,  as 
in  that  case  every  member  would  share  alike, 
paying  the  same  premium  and  obtaining  a  ca»h 
advancement  at  exacQy  the  same  coat. 

Mr.  Julius  Parker,  for  appellee: 

The  court  in  Martin  v.  NashmlU  Bldg,  Am. 
2  Coldw.  418  (decided  in  1865),  held  a  building 
and  loan  contract  void  for  usury. 

Since  the  building  and  loan  contracts  ^et 
their  only  validity  and  life  from  the  statutes, 
they  must  conform  to  these  statutes. 

The  Code  (Mill.  &  Y.)  §  1751,  makes  this 
provision:  *'The  board  of  directors  shall  hold 


Note.— IJXared  prerntwnw  or  fixed  minimum  of 
premiums  in  buiiding  and  loan  associations. 

The  decision  in  the  above  case,  that  a  fixed  premi- 
um for  a  loan  by  a  building  association  is  unlawful, 
is  in  accordance  with  the  majority  of  the  decisions 
on  the  subject.  The  doctrine  generally  adopted  is 
that  the  bid  must  be  entirely  free,  with  no  minimum 
limit  fixed  for  the  premium.  This  decision  is  fol- 
lowed in  Post  V.  Mechanics'  Bldg.  &  L.  Asso. 
(Tenn.)  84  L.  R.  A.  SOI. 

A  fixed  minimum  rate  of  premium,  below  which 
no  bid  will  be  accepted,  is  said  In  Stiies's  Appeal, 
05  Pa.  122,  to  be  a  gross  perversion  of  the  whole 
spirit  and  design  of  the  building  and  loan  associa- 
tion. 

For  an  extensive  quotation  from  the  opinion  of 
the  court  in  Stiles's  Appeal,  see  the  opinion  in  the 
main  case  of  McCauij[t  v.  Workinqm an'b  Bldo. 
k  Sav.  Aseo. 

The  decision  in  Stlles's  Appeal,  supra,  was  recited 
in  Albright  v.  Lafayette  Bldg.  &  Sav.  Asso.  108  Pa. 
424^  where  it  is  said  that  a  member  who  is  obliged  to 
take  the  loan  at  the  minimum  fixed  premium  be. 
cause  of  the  rule  of  tbe  aasociation  and  in  the 
absence  of  competitive  bidding  may  complain  and 
defend  on  that  ground. 

But  it  also  held  that  this  defense  is  limited  to  the 
person  who  in  any  particular  case  is  affected  or 
injured  by  the  illegal  provision  in  the  charter  or 
by-laws,  and  that  if  a  purchase  of  a  loan  is  made 
upon  competition  in  bidding  beyond  the  minimum 
premium  fixed,  the  purchaser  cannot  complain  of 
tbe  fixed  premium,  because  his  purchase  was  made 
in  accordance  with  the  law.  Albright  v.  Lafayette 
Bldg.  &  Sav.  Asso.  supra;  Orangeville  Mut.  Sav. 
Fund  &  L.  Asso.  v.  Young,  9  W.  N.  C.  261. 

So,  in  Ohio,  a  by-law  providing  that  the  directors 
shall  determine  the  lowest  amount  of  premium 
that  will  be  received  on  loans  is  held  invalid  in 
State,  Colburn,  v.  Oberlin  Bldg.  &  L.  Asso.  85  Ohio 
St  258,  on  the  ground  that  it  prevents  the  loan  of 
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funds  to  a  member  under  the  system  of  competi- 
tive bidding  contemplated  in  the  statutes. 

The  same  decision  was  made  in  State,  Attv.  Gen.. 
V.  GreenvUle  Bldg.  ft  Sav.  Asso.  29  Ohio  St.  9S. 
where  it  is  said  that  such  action  of  the  corporatioo 
is  arbitrary  and  unauthorized,  as  the  statute  im- 
peratively provides  that  money  on  hand  to  be 
loaned  shall  be  sold  to  the  member  or  depositor 
who  will  pay  the  highest  premium  for  tbe 
preference  In  taking  the  loan.  The  court  addi: 
**Tbi8  is  the  only  mode  known  to  the  law  by  wbicfa 
tbe  premium  upon  loans  can  be  fixed  or  deter- 
mined. It  is  a  matter  of  voluntary  action  on  tbe 
part  of  members  and  depositors  iu  bidding  for  tbe 
precedence.  Their  own  discretion  determioes 
the  amount  of  premium  they  will  pay  for  (he 
precedence.  When  the  competition  la  great  tbe 
premiums  bid  may  be  above  what  prudence  wooM 
dictate,  but  of  this  the  bidder  is  tbe  sole 
judge.  When  there  is  little  or  no  competition,  acd 
a  member  bids  a  merely  nominal  premium  for 
the  precedence,  and  there  is  no  higher  bid  by  any 
other  member  or  depositor,  be  is  entitled  to  tbe 
loan  at  such  nominal  premium,  and  the  board  of 
directors  cannot  refuse  it  If  sul&cient  security  t« 
properly  tendered." 

As  one  of  the  distinguishing  features  of  butldicfr 
and  loan  associations  which  will  Justify  their  ex- 
ception from  a  usury  law  and  prevent  it  from  be* 
ing  unconstitutional,  it  is  said,  in  Vermont  Loan& 
T.  Co.  V.  Whlthed,  2  N.  D.  82,  that  ''the  money  is  put 
up  for  sale,  usually  termed  'auction,*  and  that 
member  who  is  willing  to  pay  the  htg-lieat  pR>- 
mium,  or  who  is  willing  to  have  the  largest  amount 
deducted  when  the  premium  is  deducted  from  the 
loan,  receives  a  loan.** 

It  is  held  also  that  an  arbitrary  sum  adopted  as  a 
fixed  premium  is  not  exempted  from  the  usury  law 
by  a  statute  which  exempts  premiums  bid  In  open 
meeting  by  a  shareholder.  Brown  v.  Archer,  6 
Mo.  App.  277.   In  this  case  the  premium  was  held 
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stated  meetings  at  wbicb  money  io  the  treas- 
ury, if  oTer  $200,  shall  be  offered  for  loan  in 
open  meeting  at  a  rate  not  in  conflict  with  the 
law  of  the  state,  and  the  stockholder  who  shall 
bid  the  highest  premium  for  the  preference  or 
priority  shall  be  entitled  to  receive  a  loan  of 
$200  for  each  share  held  by  said  stockholder." 

It  cannot  be  reasonably  contended  in  this 
condition  that  the  legislature  intended  the  pre- 
mium to  be  definitely  and  invariably  fixed  by 
a  rule  of  the  association  to  remain  and  continue 
the  same  whatever  the  competition  or  lack  of 
competition. 

The  amount  of  the  premium  to  be  reserved 
upon  any  loan  must  be  ascertained  exclusively 
by  fair  and  open  competition  among  the  appli- 
cants for  the  advancement,  and  can  neither  be 
arbitrarily  decided  upon  by  the  directors  nor 
fixed  by  the  by-laws  to  the  prejudice  of  the 
borrowing  members. 

Endlich,  Bldg.  A&so.  Ist  ed.  §§  878,  895. 

Wilkest  J.,  delivered  the  opinion  of  the 
court: 

The  original  bjll  was  filed  to  enjoin  the  sale 
of  a  house  and  lot  under  a  trust  deed  executed 
by  complainant  and  her  husband  to  secure  a 
debt  due  to  the  defendant  building  association. 
The  chaocellor  refused  to  grant  the  injunction. 
The  lot  was  sold,  and  purchased  by  the  City 
National  Bank,  which  held  a  second  mortgage 
on  the  lot.  subordinate  to  that  of  the  associa- 
tion. Complainant  thereupon  filed  a  supple- 
mental bill,  bringing  that  bank  before  the 
court,  seeking  to  recover  $840.72,  claimed  to  be 


usury  exacted  on  the  loan  by  the  defendant 
building  and  saving  association  of  complainant. 
Oa  the  trial  upon  the  merits,  the  chancellor 
refused  any  relief,  and  dismissed  complainant's 
bill,  and  the  complainant  appealed  and  as- 
signed errors.  The  court  of  chancery  appeals 
reversed  the  holdins:  of  the  chancellor,  and 
granted  the  complainant  the  relief  asked,  and 
defendant  has  appealed  to  this  court  and  as- 
signed errors. 

It  appears  from  the  finding  of  fact  by  the 
court  of  chancery  appeals  that  the  complainant 
was  a  subscriber  to  the  stock  of  the  defendant 
company  in  an  aggregate  amount  of  $1,600. 
She  borrowed  money  from  the  association,  and 
gave  her  note  therefor  for  $1,600,  bearing  in- 
terest. She  received  upon  this  note  $1,120, 
and  the  remainder,  $480,  was  claimed  by  the 
association  as  the  premium  or  bonus  required 
for  the  loan.  The  charter  of  the  company  is 
not  in  evidence,  but  the  by-laws  are;  and  the 
court  of  chancery  appeals  finds  that  they  con- 
tain these  provisions:  *'The  funds  of  the  as- 
sociation, as  they  accumulate  in  the  treasurv, 
shall  be  offered  and  loaned  by  the  board  of  di- 
rectors to  the  best  use  and  application  among 
the  stockholders  entitled  to  borrow  the  same. 
The  number  of  shares  shall  be  regulated  by  the 
board  of  directors."  '  *  When  two  or  more  bids 
at  the  same  rate  of  premium  are  offered,  the 
preference  may  be  given  to  the  borrower  whose 
application  has  priority  of  date,  or  whose 
property,  in  the  opinion  of  the  committee  of 
examination,  appears  to  be  the  best  security 
for  the  loan,  other  things  being  equal.    Ap- 


usorlous  as  it  amounted  to  more  than  the  lawful 
rate  of  interest. 

So,  a  premium  not  measured  or  ascertained  by 
competitive  bidding  among  the  members  and  de- 
positors, when  it  is  greater  in  amount  tlian  the  legal 
interest,  is  deemed  usurious  under  a  statute  allow- 
ing  the  corporation  to  collect  "duea,  fines.  Interest 
on  loans  advanced,  and  premiums  bid  by  members 
and  depoeitors  for  the  right  of  precedence  in  tak- 
ing loans.**  The  court  says:  ^'Tbe  premium  named 
in  the  note  is  unlike  the  premium  named  In  the  stat- 
ute. It  was  not  measured  or  ascertained  by  com- 
petUive  bidding  among  the  members  and  depos- 
itors, as  we  understand  the  statute  to  require.  .  .  . 
The  assent  of  the  borrower  to  pay  the  price  required, 
did  not  make  him  a  Udder  within  the  meaning  of  this 
sutute."  Bates  v.  People*s  8av.  &  L.  Asso.  42  Ohio 
St.  665. 

'^We  see  in  this  whole  transaction  only  a  lending 
of  $300  to  the  plaintiff  at  12  per  cent  per  annum,** 
says  the  court  in  Meroney  v.  Atlanta  Bldg.  ft  L. 
Asso.  116  N.  C.  882,  where  the  court  describes  the 
transaction  as  a  promise  of  the  borrower  to  pay 
6  per  cent  as  interest  and  6  per  cent  as  premium 
so  called. 

The  court  in  this  case  quotes  from  the  case  of 
BuUer  v.  Mutual  Aid,  L.  ft  I.  Go.  94  Qa.  562,  the  fol- 
lowing language:  '*It  claims  to  loan  money  at  6  per 
cent  per  annum,  payable  and  collectible  monthly, 
but  under  the  name  of  premium,  which  is  but  an- 
other name  for  usury,  collects  another  6  per  cent 
monthly,  by  such  device  collecting  really  12  per 
cent  interest  per  annum,  payable  monthly  on  loans; 
thus  under  fancy  names  carefully  eschewing  the 
name  of  interest,  which  said  charges  really  are, 
and  with  the  object  and  intent  to  do  so,  contract- 
ing to  take  and  collect  a  higher  rate  of  interest 
than  that  allowed  by  law.**  But  while  from  the 
description  given  in  these  cases  It  would  appear 
that  the  premium  was  what  may  be  a  tlzed  pre- 
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mlum  and  not  one  the  amount  of  which  was  de- 
termined by  bidding,  this  feature  is  not  discussed 
by  the  court  in  either  case. 

''Such  a  bonus  as  the  parties  in  each  case  may 
agree  upon,**  authorized  by  a  Connecticut  statute, 
was  held  to  mean  "something  deflnite,  something 
distinct  and  independent  of  the  interest,**  and 
therefore  it  was  held  that  the  statute  did  not  au- 
thorise an  agreement  to  pay  I  of  1  per  cent  a 
month  in  addition  to  the  interest.  Mechanics*  ft 
W.  Mut.  Sav.  Bank  ft  Bldg.  Asso.  v.  Wilcox,  24 
Conn.  147. 

A  fixed  premium  of  10  per  cent  on  the  amount 
loaned  was  charged  in  the  Iowa  case  of  Burlington 
Mut.  Loan  Asso.  v.  Heider,  56  Iowa,  424,  in  which 
the  loan  was  held  usurious  on  other  grounds, 
without  discussing  the  lawfulness  of  the  fixed  pi*e- 
mium. 

In  England  fixed  premiums  seem  to  be  lawful, 
though  no  discussion  of  the  question  appears  in 
the  reported  cases. 

Thus,  a  fixed  premium  of  two  shillings  per  share 
per  annum  was  called  for  by  the  contract  under 
which  advances  were  made  to  a  member  of  the  as- 
sociation in  Harvey  v.  Municipal  Permanent  In- 
vest. Bldg.  Boo.  L.  R.  89  Ch.  Div.  273.  But  no  ques- 
tion seems  to  have  been  made  in  the  case  as  to  the 
lawfulness  of  fixed  premiums. 

So,  in  the  case  of  Ex  parte  Bath,  L.  R.  27  Ch.  Div. 
509,  it  is  said  that  the  debtor  received  an  advance  of 
£ljno,  and  agreed  "to  pay  £144  as  and  by  way  of 
oommisaion  for  the  advance.**  The  question  under 
discussion  was  whether  this  should  be  considered 
in  the  nature  of  principal  or  interest,  but  nothing 
was  said  as  to  the  lawfulness  of  taking  fixed  pre- 
miums. 

In  America  the  reported  cases  which  have  dis- 
cussed the  matter  all  seem  to  condemn  fixed  pre- 
miums or  any  rule  to  limit  the  usual  scheme  of 
free  bidding.  B.  A.  R. 
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plications  for  loans  may  be  made  to  the  secre- 
tary at  any  time  before  the  weekly  meeting, 
accompanied  by  tlie  necessary  papers,  who 
shall  note  thereon  the  date  of  the  reception. 
No  money  shall  be  loaned  at  a  greater  pre- 
mium than  80  per  cent,  nor  less  than  2^  per 
cent.  The  successful  applicant,  at  the  time  of 
receivinj^  the  amount  loaned,  shall  pay  a  pre- 
mium of  30  per  cent  on  amount  bid  for  the 
same,  and  shall  secure  the  repayment  of  said 
loan,  with  legal  interest,  by  satisfactory  bond 
or  mortgage  upon  real  estate,  and  interest  on 
all  loans  taken  by  stockholders  shall  be  paid 
weekly  from  the  time  of  bidding  for  the  same." 
*'In  case  the  funds  of  the  association  shall  not 
be  called  for  by  any  stockholder  furnishing 
satisfactory  security,  and  should  remain  un- 
productive for  one  month,  the  board  of  di- 
rectors may  lend  to  others  than  members  of  the 
association,  provided  such  loans  are  secured 
by  a  lien  on  real  estate,  and  provided,  further, 
that  such  loans  shall  not  be  made  if  as  many  as 
two  directors  object."  There  are  other  pro- 
visions regulating  the  payment  of  fines  due, 
etc.,  and  providing  for  steps  to  collect  the 
loans  when  interest  is  in  arrears  for  six  months. 
It  appears  that  the  purchasing  bank  had  a  sec- 
ond mortgage  on  the  property,  and  that  it 
bought  the  house  and  lot  under  foreclosure  of 
the  trust  deed,  and  paid  therefor  to  the  associa- 
tion $1,258.  The  court  of  chancery  appeals 
find  as  a  fact  that  the  by-laws  above  copied 
were  in  force  when  the  loan  was  made,  and 
the  loan  was  made  to  complainant  under  the 
operation  of  the  rule,  and  in  conformity  to  it. 
The  contention  in  this  case  is  narrowed 
down  to  the  question  whether  there  was 
usury  in  this  transaction,  and  whether  the 
premium  was  a  fixed  premium,  and,  if  so. 
whether  it  made  the  contract  unlawful.  It  is 
insisted  that  it  is  not  a  case  of  fixed  pre- 
mium, and  not  a  case  of  usury,  and  not  con- 
trary to  the  laws  governing  building  associa- 
tions. The  court  of  chancery  appeals  find  that 
it  is  a  case  of  fixed  premium*;  that  the  margin 
of  i  of  1  per  cent  between  the  highest  and 
lowest  rate  is  a  mere  device  to  evade  any 
trouble  arising  out  of  an  absolutely  fixed  pre- 
mium, and  is'too  small  and  inconsiderable  to 
be  considered  except  as  an  evidence  of  an  at- 
tempt at  such  evasion.  In  this  we  think  that 
court  is  correct.  This  by-law  unquestionably 
fixes  a  minimum  premium  of  29|  per  cent, 
and  a  maximum  premium  of  80  per  cent,  and 
no  loan  could  be  made  except  between  these 
figures,  and,  as  a  fact,  none  was  made  at  less 
than  80  per  cent.  It  must  be  held,  therefore, 
that  the  by-laws  of  the  association  fixed  a  pre- 
mium on  all  loans,  and  that  no  loans  could  be 
made  at  a  premium  below  the  sum  fixed  as 
minimum,  nor  above  the  sum  fixed  as  maxi- 
mum. In  regard  to  the  illegality  and  usurious 
character  of  such  provisions  in  the  by-laws  of 
a  building  association,  there  are  some  adjudi- 
cations in  other  states,  and  our  own  decisions 
bear  upon  the  principle  involved.  We  are  ad- 
monished that  the  question  is  an  important 
one,  and  likely  to  affect  many  loans  and  asso- 
ciations that  are  now  in  existence,  and  we  have 
carefully  examined  the  question.  We  have 
not  the  time  to  consider  the  origin  and  history 
of  building  associations,  but  we  deem  it  proper 
that  we  should  advert  to  their  original  de 
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sign  and  purpose.  Many  of  our  people  haf« 
become  shareholders  in  such  associatiooa. 
Through  them,  some  have  been  enabled  to  se- 
cure homes  and  houses,  that  they  could  not 
otherwise  have  secured,  and  many  others  have 
lost  their  homes  by  foreclosure  sales  and  bur- 
densome requirements.  They  have  increased 
in  number,  and  grown  in  wealth,  until  a  great 
portion  of  the  real  estate  of  the  country  to 
covered  by  their  mortgages,  and  the  dockets  of 
our  courts  are  crowded  with  the  settlements  of 
controversies  between  the  companies  and  their 
members.  In  their  original  conception,  tbdr 
object  was  to  enable  the  poor  and  those  of 
small  means  and  incomes  to  acquire  homes 
and  build  houses,  and  thus  to  become  better 
citizens,  and  more  identified  with  the  growth 
and  welfare  of  the  country.  The  original  pur- 
pose is  well  foreshadowed  by  the  name  of 
"Building  Associations,"  and  the  loan  feature 
was  a  mere  incident  to  effect  its  primary  object 
The  theory  was  to  enable  persons  whose  earn- 
ings were  small  to  become,  by  a  system  of  com- 
pulsory saving,  the  owners  of  homesteads, 
either  at  the  end  of- a  certain  time  or  in  antici- 
pation of  it;  and  the  scheme  as  originally 
framed  was  not  complicated  or  difl9cult  to  un- 
derstand. It  has  been  well  said:  "A  build- 
ing and  loan  association  is  an  organization  i 
created  for  the  purpose  of  accumulating  a  fund 
from  the  monthly  subscriptions  or  savings  of 
its  members,  to  assist  them  in  building  or  pur-  j 
chasing  for  themselves  dwelling  or  real  estate,  | 
by  loaning  to  them  the  requisite  money  from 
the  funds  of  the  society  upon  good  securitv."  2 
Ara.&Eng.  Enc.Law,p.604.  And  again':  "To 
all  practical  intents  it  may  be  said  to  be  to  en- 
able a  number  of  associates  to  combine  and  in- 
vest their  savings  to  mutual  advantege,  so  that 
from  time  to  time  any  individual  among  them 
may  receive  out  of  the  accumulation  of  the 
pittances  which  each  contributes  periodically 
a  sum,  by  way  of  loan,  wherewith  to  buy  or 
build  a  house,  mortgaging  it  to  the  associa- 
tion as  security  for  the  money  borrowed,  and 
ultimately  making  it  absolutely  bis  own  by 
paying  off  the  encumbrance  out  of  his  subscrip- 
tions. It  is  only  so  far  as  they  serve  these  pur- 
poses, and  are  confined  to  the  objects  neces- 
sarily involved  therein,  that  the  acts  of  build- 
ing associations  fall  properly  within  the  powers 
granted  to  them.  As  soon  as  they  trans^res> 
these  limits,  they  are  ultra  vires.  Encuich. 
Bldg.  Asso.  §  288.  And  again:  "If  a  build 
ing  association  invests  its  money  in  the  pur 
chase  of  real  estate  (and,  it  may  be  added,  in 
any  other  way)  looking  forward  to  an  increase 
in  its  value  for  the  realization  of  a  great  gain, 
to  the  exclusion  of  a  member  who  desires  the 
whole  or  a  portion  of  that  money,  to  enable 
him  to  acquire  and  improve  real  estate  of  his 
own,  and  who  offers  acceptable  security  for 
the  loan,  it  is  doing  precisely  what  it  was  not 
created  for.  It  is  tying  up  money,  whilst  its 
business  is  to  let  it  circulate.  It  is  making 
large  gains,  which  enrich  the  wealthy,  who 
can  afford  to  wait,  and  confers  but  little  benefit 
on  the  poor,  who  stand  in  need  of  immediate 
accommodation.  It  is  incurring  great  hazards, 
when  its  business  is  intended  to  be  conducted 
on  a  slight  risk  and  moderate  profits.  It  is 
denying  its  existence  to  those  for  whoee  bene- 
fit it  was  endowed  with  liberal  powers  bystat- 
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ute.  It  is  making  membership,  with  its 
continual  payments  an  oppression  to  those  to 
whom  it  was  intended  to  he  a  blessing,  deny- 
ing them  what  it  was  meant  to  insure,  and  en- 
forcing upon  them  a  policy,  and  drawing  them 
into  speculations  inconsistent  with  their  neces- 
sities and  resources;  and  it  is  defrauding  the 
state  from  whom  it  holds  its  franchises  for  a 
specified  end,  whilst  adopting  the  very  course 
by  which  that  end  will  most  effectually  be  de- 
feated of  its  accomplishment."  Endlicb,  Bldg. 
Asso.  ^30.  As  originally  designed,  their  ob- 
ject was  in  the  highest  degree  laudable,  and 
consonant  with  the  broadest  public  policy.  It 
was  these  features  that  commended  them  to 
public  fayor  and  to  the  special  consideration 
of  legislatures  to  such  an  unusual  degree.  But 
building  and  loan  associations,  when  used  as 
mere  depositories  for  the  idle  money  of  the 
capitalist,  large  or  small,  to  be  used  in  loans  to 
enrich  the  depositor,  at  the  expense  of  the 
needy  borrower,  would  never  have  acquired 
the  unusual  rights  and  powers  siyen  them  by 
the  different  legislatures.  It  has  been  well 
said  that  the  desirableness  of  augmenting  the 
proportion  of  landowners,  and  to  add  houses 
among  the  working  classes  was  such  a  weighty 
consideration  that  legislatures  were  willing,  in 
order  to  effect  it,  to  make  exceptions  to  many 
of  the  best-settled  rules  of  policy  applicable  to 
dealings  between  man  and  man.  But  many 
of  these  associations  have  gone  astray  from 
their  real  purpose,  and  made  themselyes  mere 
money-lending  devices,  and  scheme  after 
scheme  has  been  added  to  the  original  plans 
until  their  systems  have  become  so  complicated 
that  the  members  do  not  understand  them,  and 
often  are  entrapped  by  them,  and  their  results 
can  only  be  reached,  if  at  all.  by  an  expert, 
after  long  and  uncertain  calculations.  Just  so 
far  as  they  have  held  to  the  primary  purposes 
of  their  creation,  and  conformed  to  the  stat- 
utes giving  them  extraordinary  privileges, 
just  so  far  ought  they  to  be  encouraged  and 
upheld  by  the  courts;  but  iust  so  far  as  they 
depart  from  that  original  design,  and  fall  to 
conform  to  the  statutes,  and  make  themselves 
mere  savings  banks  or  loan  institutions,  to 
gather  unlawful  interest,  and  entrap  and  op- 
press the  needv,  they  should  be  restrained. 
In  their  original  conception,  one  of  the  leading 
features  was  that  the  members  were  kept  upon 
a  strictly  cooperative  basis,  with  mutual  ad- 
vantages and  benefits;  and,  if  profits  were  re- 
alized, they  were  equally  distributed  between 
the  borrowers  and  those  who  did  not  borrow, 
keeping  in  view  all  the  time  the  primary  object 
of  furnishing  homes  for  those  who  desired 
them.  It  is  upon  this  idea  that  a  premium 
over  lawful  interest  was  allowed  to  be  paid 
for  the  loan  of  money;  and.  in  order  that  all 
might  stand  upon  the  same  footing,  the  money 
loaned  was  offered  in  free  and  fair  competition, 
sod  the  profits  earned  went  equally  to  the  bor- 
rower and  the  member  who  did  not  borrow. 

In  the  case  of  8tiU»* 9  Appeal,  9  W.  N.  C.  88, 95 
Pa.  123,  it  is  said:  "Building  associations  are 
bound  to  offer  all  that  is  in  the  treasury  to  open 
competition,  so  that  the  members  may  obtain 
the  loan  at  a  low  premium  if  there  should  be 
no  bid  at  a  higher.  .  .  .  This  is  a  most  value- 
sble  feature  in  such  associations,  and  hence  the 
great  importance  of  maintaining  the  principle 
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of  free  competition  in  the  bids.  Where  the 
member  is  told  that  there  is  a  minimum  pre- 
mium below  which  loans  will  not  be  made,  he 
must  offer  that  amount  for  the  loan,  whether 
any  other  one  offers  or  not.  If  no  offer  to  that 
amount  is  made,  the  money  remains  in  the 
treasury  without  investment.  It  is  evident  in 
this  way  that  the  members  who  are  not  bor- 
rowers will  obtain  a  very  undue  advantage 
over  the  members  who  are  borrowers.  These 
institutions  are  liable,  like  everything  else  hu- 
man, to  abuse,  and  we  are  bound  to  guard 
them  carefully  from  being  perverted  into  mere 
contrivances  by  which  capitalists  can  evade  the 
laws  asrainst  usury."  It  was  never  intended 
originally  to  have  classes  among  shareholders, 
one  class  being '  lenders  exclusively,  and  the 
other  borrowers  only;  one  furnishing  his  money 
to  be  loaned  for  as  high  premium  as  could  be 
secured,  and  the  other  borrowing  at  such  rates 
as  his  necessities  forced  him  to  submit  to.  It 
mav  tianspire  that  a  portion  of  the  members 
will  never  borrow,  but  this  is  a  mere  incident, 
and  not  a  part  of  the  original  design.  Hence 
it  is  important  that  the  premium  or  bonus  to 
be  paid  by  any  member  upon  any  advancement 
to  him  by  the  society  should  be  fixed  by  free 
and  open  competition  between  all  the  co-oper- 
ating members,  and  in  no  other  way.  Compe- 
tition is  the  onlv  way  to  determine  what  the 
borrower  should  pay.  If  he  obtains  it  at  a  low 
rate,  he  will  at  least  have  paid  more  than  any- 
one else  was  willing  to  pay;  and.  if  he  gets  it 
at  a  high  rate,  he  will  share  in  the  profits  to 
the  extent  of  his  stock.  Strict  mutuality  and 
equality  of  benefits  and  obligations  must  be 
kept  the  groundwork  and  basis  of  these  asso- 
ciations; and,  if  they  are  not  so  founded,  they 
are  not  truly  building  and  loan  associations  en- 
titled to  the  protection  given  such  associations 
by  the  statute.  If  one  man  should  loan  an- 
other $800,  upon  the  asrreement  that  the  other 
would  repay  him  $1,000  in  monthly  instal- 
ments of  %i!6  or  other  amount  in  addition  to 
legal  interest  upon  the  amount  received,  the 
contract  would  be  clearly  usurious.  Still  less 
inviting  would  the  arrangement  appear  if  the 
obligation  of  the  borrower  was  enforced  by  an 
elatorate  system  of  fines  and  forfeitures.  There 
must  therefore  be  something  peculiar  to  the 
building  association  loan,  by  which  the  debtor 
receives  some  '* quid  pro  quo**  in  return  for  the 
onerous  liabilities  which  he  assumes,  and  by 
which  the  transaction,  though  apparently 
usurious  and  oppressive,  is  rendered  really 
equitable  and  mutual.  The  mutuality  lies  in 
the  fact  that  after  the  loan  the  borrower  still 
retains  his  membership  in  the  association,  and 
all  the  rights  and  privileges  belonging  thereto, 
and  stands  to  the  association  in  the  twofold 
relation  of  debtor  and  member.  As  a  debtor, 
he  is  bound  to  pay  premiums,  interest,  and 
dues..  As  a  member,  he  has  a  proportionate 
interest  to  the  extent  of  his  stock  in  his  own 
payments;  and  whatever  profits  the  associa- 
tion may  make  redound  to  his  own  advantage, 
by  hastening  the  day  of  final  settlement  (and, 
we  may  add,  increases  his  profits),  and  short- 
ens the  time  to  which  his  payments  must  be 
continued.  2  Am.  &  Eng.  Enc.  Law,  p.  610, 
g  5;  Becket  v.  Uniontown  Bldg.  &  L,  Auo,  88 
Pa.  211-216;  Security  Loan  A990,  Y,Lake,  69 
Ala.  456. 
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Coming  to  a  coDsideratioD  of  our  owa  stat- 
utes, it  is  worthy  of  remark  that  the  Act  of 
1875  (chap.  142,  §  14),  providing  for  charter- 
ing these  institutions,  refers  to  them  and  in- 
con)orates  them  as  "Building  Associations," 
and  not  using  the  word  "Loan,"  showing  the 
primary  object  of  their  creation.  Mill.  &  V. 
Code,  §§  1742,  1744,  provides  that  the  funds 
of  such  corporations  may  be  loaned  to  the  stock- 
holders in  such  manner,  and  on  such  terms 
and  conditions,  and  under  such  regulations,  as 
the  corporation  by  its  constitution  and  bv-laws 
may  prescribe,  giving  preference  to  stockhold- 
ers. Section  1751  provides  that  the  loan  shall 
be  made  at  stated  meeting,  in  open  meeting,  to 
the  highest  bidder.  Section  1 754  provides  that 
the  premium  thus  bid  shall  -  be  paid  before 
the  loan  is  consummated,  not  as  a  part  of  the 
loan  nor  as  interest,  but  as  a  means  of  deter- 
mining which  one  of  the  shareholders  shall  re- 
ceive the  loan,  when  there  are  more  than  one 
desiring  it.  By  Act  1898,  chap.  12,  it  is  pro- 
vided that  loans  may  be  made  either  in  open 
meeting  or  on  written  application  and  bids. 
The  idea  of  competition  in  such  loans  is  care- 
fully kept  up  and  preserved  in  all  the  acts.  It 
was  this  feature  of  free  and  open  competition  in 
securing  the  loan  that  induced  this  court,  in  the 
leading  case  of  Patterson  v.  Workingmen*s  Bldg. 
<6  L.  Asso.  14  Lea,  677,  to  uphold  such  loans  as 
'  not  usurious  and  unlawful.  It  is  said  in  End- 
lich  on  Building  Associations  (§  409):  "A  pre- 
mium, in  order  to  be  lawful,  must  be  one  bid 
for  the  right  of  precedence  in  taking  a  loan  at 
a  competitive  sale  of  such  right;  and  where 
there  was  no  such  sale  and  no  bid  there  can  be 
no  lawful  premium.  In  other  words,  where 
it  was  simply  agreed  between  a  borrower  and 
an  association  that  he  was  to  have  a  loan  at  a 
certain  premium  not  the  result  of  any  com- 
petitive sale,  but  of  mere  consent  between  the 
parties,  it  was  held  that  the  loan  was  usurious. 
The  so-called  premium,  said  the  court,  'was  in 
fact  a  part  of  the  price  named  by  the  lender  to 
be  paid  by  the  borrower  for  the  use  of  the 
money  loaned.  The  assent  of  the  borrower  to 
pay  the  price  required  did  not  make  him  a 
bidder  within  the  meaning  of  this  statute. 
Calling  the  excess  above  the  highest  legal  rate 
a  premium  did  net  change  the  nature  of  the 
transaction."'  Bates  y,  PeapU^s  Sav.  d  L,  Asso. 
42  Ohio  St.  656.  It  is  true  that  such  a  rule 
fixing  a  minimum  premium  will  not  of  itself 
vitiate  and  avoid  a  loan.  It  must  appear  that 
the  special  contract  was  made  under  the  rule, 
and  that  the  special  contract  was  made  in  com- 
pliance with  the  rule.  Endlich,  Bldg.  Asso. 
§  122.  But  the  court  of  chancery  appeals  finds 
as  a  fact  that  it  was  operative  in  this  case,  and 
that  the  loan  was  made  under  and  in  compli- 
ance with  the  rule. 

It  is  said  that  it  cannot  be  ascertained  until 
the  stock  matures  whether  the  complainant 
will  pay  more  or  less  than  legal  interest, 
and  hence  the  question  of  usury  and  amount 
of  same  cannot  now  be  ascertained.  It  is  also 
said  that  if  the  scheme  is  carried  through  as 
designed  there  will  not  only  be  no  usury  in  the 
transaction  but  that  the  borrower  will  have  had 
the  use  of  the  money  borrowed  at  a  less  rate 
than  6  per  cent,  the  legal  rate  of  interest. 
This,  of  course,  contemplates  the  entire  execu- 
tion of  the  contract  for  a  term  of  years,  and 
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makes  no  allowance  for  mismanagement,  un- 
fortunate investments,  and  the  hundred  and 
one  contingencies  that  attach  to  all  business 
transactions  extending  over  a  series  of  years. 
The  contract  upon  its  face  being  unauthorized, 
illegal,  and  not  warranted  by  law,  the  court  will 
not  compel  the  borrower  to  continue  it  for 
years  meeting  its  exactions  of  fines  and  dues 
and  interest  upon  a  possibility  that  perchance, 
in  the  final  wind-up,  the  borrower  may  be 
shown  to  have  paid  no  more  than  le^al  in  | 
terest.  In  this  connection  the  suggestion  of  I 
the  court  in  Simonton  v.  Lanier,  71  N.  C.  49^ 
is  timely  where  it  is  said:  "It  is  insisred 
with  great  confidence  that  the  rate  the  bor  ! 
rower  would  be  required  to  pay  if  he  and  his 
fellow  borrowers  would  carry  out  their  en 
gagemcnts  will  be  much  less  than  6  per  cent. 
If  that  be  .true  no  loss  can  come  to  the  lender 
(association)  if  there  should  be  a  stipulatioo 
inserted  in  the  contract  that  the  aggregate  of 
all  sums  paid  by  the  borrower  (interest  being 
allowed  to  his  credit)  shall  not  exceed  the  sum 
loaned  him  and  6  per  cent  interest  thereon." 
The  proposition  is  a  simple  one.  Let  the 
lender  corporation,  which  under  the  guise  of 
a  building  and  loan  association  professes  to 
loan  money  in  a  complicated  and  confusing 
method,  insert  in  its  contract  a  stipulation  that 
in  no  event  will  more  than  6per  cent  be  ex- 
acted, and  all  trouble  and  difficulty  will  van- 
ish. A  contract  with  such  stipulation  was  up 
held  in  Taylor  v.  Van  Buren  Bldg.  Ako.  56 
Ark.  840.  The  contract  upon  its  face  appears 
to  be  usurious.  Whether  it  will  prove  so  may 
not,  perhaps,  be  proved  until  the  scheme 
closes,  but  we  can  see  that  some  of  the  com- 
pensating features  which  would,  under  the 
statute,  uphold  it,  are  entirely  wanting,  to  wit, 
the  right  to  bid  in  open  competition  for  the 
money  to  be  loaned,  and  the  right  of  mutual- 
ity of  benefits  and  advantages  with  all  other 
members  arising  out  of  the  loans  and  opera- 
tions of  the  corporation.  In  such  case  tbe 
court  will  set  aside  the  unlawful  contract  upoa 
such  terms  as  may  be  just  and  in  accordance 
with  equity  by  requiring  the  borrower  to  pay 
back  the  money  borrowed  and  legal  interest, 
taking  credit  for  such  payments  as  have  been 
made  and  proper  interest.  In  this  cause  com- 
plainant asks  that  a  balance  be  struck  between 
her  and  the  company  upon  this  basis  as  of  tbe 
date  of  the  sale  of  the  property.  In  her  bill 
she  sets  out  her  view  of  such  account  showing 
amount  due  from  her  at  that  date  of  $017.2S, 
counting  interest  both  ways,  which  bein||:^^ 
paid  out  of  the  amount  paid  the  association  by 
the  bank,  of  $1,258.  upon  the  purchase  of  the 
property,  leaves  a  difference  of  $340.72;  and 
for  this  sum,  with  interest,  the  court  of 
chancery  api)eals  gave  judgment. 

Upon  the  questions  involved  in  this  litiga 
tion,  we  cite,  further,  the  following  cases.  | 
where  the  general  purposes  and  proper  conduct 
of  building  and  loan  associations  are  intelli- 
gently and  forcibly  presented:  Meroney  v. 
Atlanta  Bldg.  d  L  Asso.  47  Am.  St.  Rep. 
841,  873,  and  note,  116  N.  C.  882:  Bank  ofNete 
T(»k  V.  Cook,  60  Ark.  288,  29  L.  R.  A.  761:  | 
Reeve  v.  Ladies^  Bldg.  Asso.  56  Ark.  385, 18 
L.  R.  A.  129;  Endlich,  Bldg.  Asso.  §§,  7.  39 
note,  40,  75,  118.  118,  120,  288.  392,  898,  418. 

The  scheme  of  the  company,  which  is  a  Ten- 
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nessee  corporatioD,  is  not  in  harmony  Tvith  the  I  ous.    We  see    no  error  in  the  decree  of  the 
statutes  creating  it,  and  is  unlawful  and  usuri-   court  of  chancery  appeals,  and  it  is  affirmed. 


WISCONSIN  SUPREME  COURT. 


Emma  ELIEGEL,  Bespt., 

V. 

James  AITKEN,  Appt 


i. 
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1.  A  nia«ter  is  liaUe  for  ezp(»slii^  to  a 
contagions  or  infSDCtioas  disease  a 
servant  wbo  is  ignorant  of  the  danger  and  un- 
able to  know  of  it  by  the  exercise  of  ordinary 
care,  and  who  thereby  contracts  the  disease,  if 
the  master  knew,  or  in  the  exercise  of  ordinary 
care  ouRht  to  have  known,  of  the  danjirer,  and 
did  not  warn  the  servant. 

2.  Medical  experts  may  grlYo  an  opin- 
ion  ae  to  when  and  where  a  person 
eontraeted  a  disease  upon  hypothetical 
questions,  statlnff  the  facts  testified  to  by  such 
peraon  and  Inoludlngr  subetantlaiiy  all  of  such 
testimony. 

8.  Misrepresentations  by  an  alle§^d 
agent  as  to  a  ecmtagioos  disease  of  a 

person,  made  in  hiring  a  servant  for  the  family 
of  such  person,  may  be  proved  as  part  of  the  rex 
gutcB  in  an  action  for  such  false  representations 
causing  exposure  to  the  disease,  when  the  con- 
tract of  hiring  is  put  in  issue. 

4.  An  instmetion  not  incorrect  in  itself* 

although  not  as  definite  as  it  might  have  been, 
will  not  be  ground  for  reversal  where  no  further 
tnstrnctlon  on  the  matter  was  asked. 

5.  An  iiastrnction  tliat  the  Jnry  most  be 
■atislied  **to  a  reasonable  extent  from  the  evi- 
dence^ that  plaintiif  will  continue  to  sulTer  in 
order  to  give  damages  for  future  pain  and  suffer- 
ing sufficiently  stales  that  the  damages  must  be 
shown  to  a  reasonable  certainty. 

6.  A  remittitur  may  be  made  upon  mo- 
tion for  a  new  trial  to  reduce  a  verdict  which  is 
excenive,  when  the  excess  is  a  certain  and  defi- 
nite sum  which  can  be  ascertained  by  the  court 
without  assuming  the  functions  of  a  Jury. 

(November  2i,  1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Waukesha  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  loss  caused  by  a  disease  al- 
leged to  have  been  contracted  by  plaintiff  while 
a  servant  in  defendant's  family  through  de- 
fendant's negligence  and  misrepresentation. 
Affirmed, 

Statement  by  Winslow»  J. : 

This  is  an  action  to  recover  damages  result- 
ing to  the  plaintiff  from  an  attack  of  typhoid 
fever,  which  she  claims  she  contracted  while 
employed  as  a  servant  in  defendant's  family. 
It  appears  that  the  defendant's  daughter  was 
ill  with  typhoid  fever  when  the  plaintiff  was 


NoTB.— On  the  general  question  of  the  liability 
for  oommanlcating  contagious  diseases,  see  State 
V.  Butts  <&  D.)  19  L.  B.  A.  725. 
85  L.  R.  A. 


employed,  and  subsequently  died  from  the 
disease;  that  plaintiff  worked  in  the  house 
from  Monday  until  the  following  Saturday, 
doing,  as  she  claims,  work  abont  the  sickroom 
as  well  as  other  domestic  duties.  She  claims 
that  she  did  not  know  that  the  defendant's 
daughter  was  ill  of  typhoid  fever,  nor  of  the 
danger  of  infection,  when  she  went  to  work; 
that  no  one  informed  her  of  the  fact  that  the 
daughter  had  typhoid  fever  until  the  evening 
of  Tuesday,  when  Mrs.  Aitken  told  her,  but 
assured  her  it  was  not  contagious.  She  also 
claims  that  one  Patterson,  who  was  sent  by 
defendant  to  see  her,  and  get  her  to  come  to 
work,  told  her  that  the  defendant's  daughter 
was  ill  of  nervous  prostration.  The  complaint 
is  based  upon  the  alleged  false  misrepresenta- 
tion as  well  as  upon  negligent  failure  to  inforn^ 
plaintiff  of  the  true  nature  of  the  disease  and 
Its  dangerous  character.  The  evidence  of  the 
defendant  tended  to  show  that  the  plaintiff 
was  told  and  knew  that  the  disease  was  typboid 
fever  when  she  came  to  work,  and,  further, 
that  she  did  no  work  about  the  sickroom.  The 
fact  that  plaintiff  went  away  from  defendant's 
house  feeling  badly,  and  in  a  few  days  came 
down  with  a  serious  attack  of  typhoid  fever,, 
is  not  denied.  The  jury  returned  a  verdict 
for  the  plaintiff  for  $1,250,  from  which  the 
plaintiff  remitted  $250,  and  judgment  was  en- 
tered for  the  plaintiff  for  $1,000  and  costs,  and 
the  defendant  appealed. 

Messrs.  Dalber|^  ft  Becher,  for  appellant : 

The  fact  of  the  agency  must  be  first  estab- 
lished before  the  declarations  of  a  supposed 
agent  can  be  received. 

Emmons  v.  Dtnoe,  2  Wis.  822. 

Every  person  dealing  with  an  agent  is  bound 
to  ascertain  the  nature  and  extent  of  his  au- 
thority. 

Oity  Electric  Street  R  Co.  v.  First  Nat.  Exch. 
Bank,  62  Ark.  88,  81  L.  R.  A.  587. 

The  admissions  or  representations  of  an 
agent,  to  be  received,  must  constitute  a  part  of 
the  res  gesta  in  the  course  of  the  agent's  em- 
ployment. They  must  accompany  the  trans- 
action and  must  be  within  the  scope  of  the 
delegated  authority. 

Hazleton  v.  Columbus  Union  Bank,  82  Wis. 
84;  BounsaceU  v.  Pease,  45  Wis.  506. 

The  medical  witnesses  were  allowed  to  give 
their  opinions  upon  an  imperfect  and  insuffi- 
cient hypothesis,  material  and  essential  facts 
being  absent  from  their  consideration. 

Vosburg  v.  Putney,  80  Wis.  529;  Barber's 
Appeal,  63  Conn.  898,  22  L.  R.  A.  90. 

1*0  allow  the  witnesses  to  give  their  opinion- 
was  a  usurpation  of  the  province  of  the  jury 
and  prejudicial  to  the  defendant. 

Baker  v.  Madison,  62  Wis.  187;  Oleson  v. 
Tolford,  87  Wis.  827;  Benedict  v.  Fond  du  Lac, 
44  Wis.  495:  EnoU  v.  State,  55  Wis.  249,  4^ 
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Am.  Rep.  704;  Noonan  v.  State,  55  Wis.  268; 
Paine  v.  Eastern  B.  Co.  91  Wis.  340. 

It  was  for  the  jury  to  reach  a  conclusion 
upon  consideration  of  all  the  facts  in  the  case, 
and  not  from  the  opinions  of  the  witnesses. 

Seliger  v.  Bastian,  66  Wis.  521;  Mellor  v. 
Utica,  48  Wis.  457;  Qriffln  v.  Willow,  48  Wis. 
509;  Hermes  v.  Ghicugo  <fc  N,  W.  B,  Co,  80 
Wis.  593;  Wiltse  v.  Tilden,  77  Wis.  156;  Lun- 
ning  v.  State,  2  Pinney.  215,  1  Cband.  178,  50 
Am.  Dec.  158. 

Nothing  less  than  proof  of  actual,  intentional 
fraud,  as  distin^ished  from  a  mere  breach  of 
duty  or  the  omission  to  use  due  care,  in  addi- 
tion to  proof  of  damage,  will  sustain  an  action 
for  deceit. 

Kountze  v.  Kennedy,  147  N.  Y.  124,  29  L. 
R  A.  860. 

The  plaintiff  failed  to  prove  the  elements 
material  and  essential  to  her  recovery. 

LoiU  V.  Breidenbach,  78  Wis.  52;  Shafarman 
V.  Jacobs,  15  Misc.  11;  Kley  v.  Healj/,  149  N. 
Y.  846;  Hemenway  V.  Keeler,  88  Hun,  405; 
Wheadon  v.  Huntington,  83  Hun,  371. 

A  person  of  ordinary  experience  and  pru- 
dence ought  to  be  more  than  ordinarily  cau- 
tious in  handling  such  garments  and  doing 
such  work.  Certainly  no  blame  should  attach 
to  the  defendant  if  the  plaintiff  failed  to  exer- 
cise ordinary  care  and  caution  in  doing  her 
work. 

Stoeet  V.  Ohio  Coal  Go.  78  Wis.  180,  9  L.  R. 

A.  861;  Peterson  v.  Sherry  Lumber  Co.  90  Wis. 
83. 

The  mere  fact  that  plaintiff  had  typhoid 
fever  would  not  suffice  to  charge  the  defend- 
•ant. 

KloehinskiY.  Shores  Lumber  Co.  98  Wis.  417. 

To  charge  the  defendant  it  was  incumbent 
on  the  plaintiff  to  establish  the  relation  of  cause 
and  effect  by  showing  some  negligent  act  or 
omission  of  the  defendant  which  caused  her 
sickness  or  was  its  proximate  cause. 

Ulock  V,  Milwaukee  Street  B.  Co.  89  Wis. 
378,  27  L.  R.  A.  865;  Oores  v.*  Graff,  77  Wis. 
178. 

A  mere  failure  to  ward  against  a  result  which 
-could  not  have  been  reasonably  expected  is  not 
actionable  negligence. 

Atkinson  v.  Goodrich  Transp.  Co.  60  Wis. 
141,  50  Am.  Rep.  352;  Huber  v.  La  Crosse  City 

B.  Co.  92  Wis.  636,  31  L.  R.  A.  587. 

The  evidence  clearly  demonstrates  that  the 
plaintiff  was  guilty  of  contributory  negligence. 
She  knew  and  understood  the  situation  and  ac- 
cepted it  with  its  attendant  risks. 

Fisher  v.  FrankUn,  89  Wis.  44;  Goldstein  y. 
Chicago,  M.  db  St.  P.  B.  Co.  46  Wis.  406;  Ha- 
zen  V.  West  Superior  Lumber  Co.  91  Wis.  208. 

It  was  error  to  allow  plaintiff  to  remit  $250 
from  the  amount  of  the  verdict.  To  sustain 
the  course  pursued  would  make  the  verdict 
merely  advisory. 

Nudd  V.  Wells,  11  Wis.  408;  SheehyY.  Duffy, 
89^Wis.  12;  Ohlweiler  v.  Lohmann,  82  Wis. 
198;  Baker  v.  Madison,  62  Wis.  152;  Sehweick- 
hart  V.  Stuewe,  75  Wis.  157;  Beger  v.  Bochester 
B.  Co.  2  App.  Div.  6. 

Messrs.  Ryan  ft  Merton,  for  respondent: 

If  the  defendant  sent  Patterson  to  engage 
plaintiff  to  go  and  do  service  in  their  house,  he 
certainly  was  an  agent  within  the  meaning  of 
the  law,  and  any  representation  that  he  may 
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have  made  there  at  that  time,  was  made  within 
the  scope  of  his  agency,  and  if  it  was,  it  was 
binding  upon  the  defendant  in  this  case. 

The  opinions  of  witnesses  possessing  peculiar 
skill  as  admissible,  whenever  the  subject-mat- 
ter of  inquiry  is  such  that  inexperienced  per- 
sons are  unlikely  to  prove  capable  of  forming 
a  correct  judgment  upon  it,  without  such  as^ 
sis  ta  nee 

Sneda  v.  Libera  (Minn.)  68  N.  W.  36,  and 
cases  cited. 

In  Span  v.  Ely,  8  Hun,  255,  the  court  holds 
that  a  physician  who  had  employed  a  person 
to  whitewash  a  house  in  which  a  woman  had 
died  of  smallpox,  assuring  him  that  it  had  been 
thoroughly  disinfected  and  there  was  no  dan- 
ger of  infection,  was  liable  in  damages  when 
the  employee  contracted  the  disease  in  the 
house. 

A  landlord  who  lets  premises  knowing  they 
are  infected  by  a  contagious  disease,  without 
notifying  the  tenant  thereof,  is  liable  to  the 
latter,  in  case  the  disease  is  contracted,  for  the 
damaeres  sustained. 

Cesar  v.  Karutz,  60  N.  Y.  229,  19  Am.  Rep. 
164. 

A  master  is  responsible  to  his  servant  for  in- 
juries received  by  the  latter  from  defects  in 
the  building  in  which  the  services  are  rendered, 
which  the  master  knew,  or  ought  to  have 
known. 

Byan  v.  Fowler,  24  N.  Y.  410,  82  Am.  Dec. 
815. 

It  is  the  doty  of  the  master  to  exercise  care 
and  prudence  that  those  in  his  employ  be  not 
exposed  to  unreasonable  risks  and  dangers. 

I^oyes  V.  Smith,  28  Vt.  59,  65  Am.  Dec.  222; 
Paterson  v.  Wallace,  28  Eng.  L.  &  Eq.  50. 

Negligence  is  the  failure  to  exercise  such 
care,  prudence,  and  forethought  as,  under  the 
circumstances,  duty  requires  should  be  given 
and  exercised. 

Blythe  v.  Birmingham  Waterworks  Co.  11 
Exch.  784;  Parrott  v.  Wdls  r  The  Niiroglr 
erine  Casff'),  82  U.  S.  15  Wall.  524,  21  L.  ed. 
206;  Foxworthy  v.  Hastings,  23  Neb.  773; 
Brothertown  v.  Manhattan  Beach  Improv.  Co. 
(Neb.)  67  N.  W.  479. 

The  mere  fact  that  the  plaintiff  is  only  a 
servant  girl,  and  that  if  a  verdict  would  be  al- 
lowed to  stand  in  her  favor  it  would  open  up 
a  new  field  of  litigation,  cannot  possibly  have 
any  effect,  nor  be  of  any  force,  for  whenever 
the  relation  of  master  and  servant  exists,  the 
duties  of  the  master  are  plain,  and  when  be 
does  not  do  his  whole  duty,  as  the  law  says  he 
shall,  and  by  reason  of  neglect  on  his  part  the 
servant  is  injured,  he  must  respond  in  dama^- 

Foxy.  Peninstdar  White  LeaddbC.  Work$,Si 
Mich.  676;  SheaY.  Glendale  Elastic  FainiciCo. 
162  Mass.  463;  Jones  v.  Florence  Min.  Co.  66 
Wis.  268,  57  Am.  Rep.  269;  NeiUm  v.  Mari- 
nette d  M.  Paper  Co.  75  Wis.  579;  Bright  ▼. 
Barnett  dh  B.  Co.  88  Wis.  299,  26  L.  R  A.  524: 
Shortel  v.  St.  Joseph,  104  Mo.  114;  Orannis^. 
Chicago,  St.  P.  <fc  K.  C.  B.  Go.  81  Iowa,  444. 

People  have  no  legal  and  lawful  right  to 
keep  their  mouth  closed  and  permit  a  servRnt 
to  run  into  dangers  and  suffer  injuries,  when 
by  speaking  they  could  have  avoided  it. 

May  wood  v.  Logan,  78  Mich.  135. 

The  position  of  the  servant  is  one  of  subor- 
dination and  obedience  to  the  master,  and  he 
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has  a  right  to  rely  upon  the  superior  knowl- 
edge and  skill  of  the  master,  and  is  not  entirely 
free  to  act  upon  his  own  suspicions  of  danger. 

Nortel  y.  St.  Joseph,  104  Mo.  114;  »Mda  y. 
Libera  (Minn.)  68  1*.  W.  38;  Charles  Pope  Glu- 
cose Co,  y.  B$frne,  60  111.  App.  17. 

!Now  if  Patterson  was  asked  to  get  someone 
to  work  in  that  family,  he  was  agent  of  the 
defendant  for  that  purpose,  and  defendant  is 
bound  by  the  statement  made  by  the  agent  to 
this  plaintiff. 

I*orter  y.  Beattie,  88  Wis.  22;  Vox  v.  Zimmer- 
mann,  77  Wis.  414. 

The  question  of  assumption  of  the  risk 
is  really  not  in  the  case. 

Chopin  V.  Badger  Paper  Co.  83  Wis.  192; 
Reed  v.  Madison,  86  Wis.  681;  Thompson  y. 
Johnston  Bros.  Co,  86  Wis.  583. 

IXTInslowy  J. ,  deliyered  the  opinion  of  the 
court: 

The  general  principle  is  well  established  that 
one  who  negligently— that  is,  through  want  of 
ordinary  care—  exposes  another  to  an  infectious 
or  contagious  disease,  which  such  other  thereby 
contracts,  is  liable  in  damages  therefor,  in  the 
absence  of  contributory  negligence  or  assump- 
tion of  the  risk.  QiWert  y.  Hoffman,  66  Iowa, 
205,  55  Am.  Rep.  263;  Smith  v.  Baker,  20  Fed. 
Rep.  709.  It  follows  from  this  that,  if  a  sery- 
ant  is  exposed  by  his  master,  without  waminjB^, 
to  such  a  risk,  and  thereby  contracts  the  dis- 
ease, he  being  ignorant  of  the  danger,  and  un- 
able to  know  of  it  by  the  exercise  of  ordinary 
care,  the  master  is  liable  if  he  either  knew,  or 
in  the  exercise  of  ordinary  care  ought  to  haye 
known,  of  the  danger.  This  is  but  an  appli 
cation  to  different  circumstances  of  a  rule  ire 
quently  applied  in  cases  of  injuries  receiyed 
by  a  servant  resulting  from  latent  dangers 
in  machinery;  namely,  that  a  servant  is  not  to 
be  exposed  without  warning  to  latent  dangers 
of  which  he  knows  nothine,  and  is  not  charge- 
able with  imputed  knowledge,  provided  the 
master  knew,  or  ought  to  have  known,  of  the 
danger.  In  the  case  before  us  the  complaint 
charged  a  case  within  the  foregoing  principles. 
and  the  plaintiff's  evidence  tended  to  establish 
such  a  case.  The  judge's  charge  was  also  in 
substandal  accord  with  the  principles  stated, 
and  the  only  questions  to  be  considered  relate 
to  rulings  in  the  course  of  the  trial.  A  num- 
ber of  exceptions  were  preseryed  upon  the 
trial,  and  those  which  seem  to  us  of  sufficient 
importance  will  now  be  briefly  considered. 

1.  Certain  medical  experts  were  called,  and 
hypothetical  questions  were  put  to  them,  pur- 
porting to  state  the  facts  testified  to  by  the 
plaintiff,  and  they  were  asked  upon  these  facts 
and  upon  all  the  plaintiff's  testimony  when 
and  where,  in  their  opinion,  the  plaintiff  con- 
tracted the  disease.  All  the  experts,  save  two 
or  three,  testified  that  they  had  heard  all  of 
the  plaintiff's  testimony,  and  the  two  or  three 
say  that  they  heard  all  but  a  portion  upon  re- 
cross  examination,  which  appears  to  haye  de- 
veloped nothing  of  moment  in  addition  to  her 
preyioas  testimony.  The  facts  stated  in  the 
question  itself  seem  to  be  justified  by  the  plain- 
tiff's evidence.  The  defendant  has  called  at- 
tention to  no  important  or  material  omissions 
or  misstatements,  and  we  are  unable  to  dis- 
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cover  any  error  in  the  ruling  of  the  court  al- 
lowine  the  questions  to  be  answered. 

2.  The  complaint  charged  an  actual  misrep- 
resentation as  to  the  nature  of  the  disease  with 
which  the  defendant's  daughter  was  afflicted, 
as  well  as  negligent  failure  to  warn  the  plain- 
tiff of  the  danger.  The  answer  of  the  defend- 
ant denied  that  he  ever  called  on  the  plaintiff, 
or  authorized  anyone  to  call  on  her,  to  take 
care  of  his  daughter;  and  in  fact  it  may  be 
construed  to  deny  that  he  ever  employed  the 
plaintiff  at  all,  though  admitting  that  she  was 
at  his  house  for  a  time,  rendering  assistance. 
Evidently,  to  meet  this  denial,  the  plaintiff 
proved  that  defendant  sent  one  Patterson  to 
her  house,  to  ask  her  to  come  and  help  in  the 
family,  and  then  proved  that  Patterson  did 
come  and  see  her,  and  told  her,  in  course  of 
the  conversation,  that  the  defendant's  daughter 
had  nervous  prostration.  This  eyidence  as  to 
what  Patterson  said  as  to  the  character  of  the 
disease  was  objected  to,  but  allowed  to  go  in 
by  the  court.  We  think  it  was  admissible  as 
part  of  the  transaction.  The  contract  of  hir- 
ing was  put  in  issue  by  the  answer.  It  was 
certainly  competent,  perhaps  essential,  that 
the  plaintiff  should  prove  that  the  defendant 
applied  to  her,  either  personally  or  by  an 
agent,  to  come  to  work  for  him;  and  the  entire 
conversation  at  the  time  seems  clearly  admis- 
sible as  part  of  the  res  gesta,  if  on  no  other 
ground.  8o  there  appears  to  us  to  be  no  error 
m  admitting  the  eyidence.  The  effect,  how- 
ever, which  that  statement  should  have  on  the 
case,  is  a  different  question.  The  trial  judge, 
in  his  original  charge  to  the  jury,  entirely 
ignored  the  question  of  the  alleged,  false  rep- 
resentation by  Patterson,  and  submitted  the 
case  to  the  jury  solely  upon  the  question  as  to 
whether  the  defendant  was  liable  for  negli- 
gence in  not  warning  the  plaintiff  of  the  nature 
of  the  disease  and  the  danger  of  infection  or 
contagion.  The  defendant  proposed  no  in- 
struction, but  at  the  conclusion  of  the  charge 
asked  the  trial  judge  if  he  would  charge  the 
jury  on  the  question  of  misrepresentation  and 
the  agency  of  Mr.  Patterson.  In  response  to 
this  the  judge  said  to  the  jury,  in  substance, 
that,  if  Patterson  was  defendant's  agent,  he 
could  bind  defendant  for  anything  within  the 
scope  of  his  agency,  whatever  they  found  that 
to  be,  but  no  further;  that  Patterson  claimed 
he  had  no  authority  from  defendant  to  say 
she  had  auythio^  else,  and  that  he  said  what 
he  did  say  of  his  own  accord.  We  should 
have  been"  better  pleased  had  the  trial  judge 
charged  directly  that  Patterson  could  not  bind 
the  plaintiff  by  a  statement  as  to  the  character 
of  the  disease  unless  Ailken  authorized  him 
expressly  or  impliedly  to  make  a  statement  on 
the  subject  Probably  the  judge  would  have 
given  such  an  instruction  had  he  been  re- 
quested to  do  so,  but  he  was  not  asked.  As 
to  the  instruction  which  was  given,  it  seems 
to  us  not  incorrect  in  itself,  and,  while  not 
as  definite  as  might  have  been  desired,  we 
think  it  must  have  been  understood  by  the 
jury  as  meaning  that,  unless  Patterson  had  au- 
thority from  defendant  to  make  some  state- 
ment on  the  subject,  no  representation  which 
he  made  would  be  binding  on  the  defendant. 
3.  As  to  the  measure  of  damages,  the  court 


WiflOONBIN  SUFBEME  CoURT. 


Not., 


charged  that  she  might  recover  for  her  loss  of 
time  while  ill,  her  medical  expenses.  "Then 
she  is  entitled  to  damages  for  the  pain  and 
suffering  she  has  endured  in  the  past  and 
which  she  may  have  to  endure  in  the  future. 
But,  in  order  to  assess  damages  for  the  fu- 
ture, you  must  he  satisfied  to  a  reasonable  ex- 
tent from  the  evidence  that  she  will  continue 
to  suffer."  It  is  said  that  this  charge  violates 
the  rule  laid  down  in  Hardy  v.  Milttavkee 
Street  R  Co.  89  Wis.  188,  and  other  cases,  to 
the  effect  that  damages  for  future  disability 
must  be  such  as  are  reasonably  certain  to  re- 
sult, not  such  as  may  result.  The  criticism  is 
not  well  founded.  The  judge  told  the  jury 
that,  in  order  to  assess  damages  for  the  fu- 
ture, they  must  be  satisfied  to  a  reasonable  ex- 
tent from  the  evidence  that  she  will  continue 
to  suffer.  This,  it  seems  to  us.  is  a  substantial 
equivalent  to  ''reasonable  certainty." 

4.  Upon  motion  for  a  new  trial  the  point 
was  made  that  the  plaintiff  was  not  of  age 
when  taken  sick,  and  did  not  attain  her  ma- 
jority until  about  eight  months  thereafter; 
consequently,  that  she  had  recovered  for  time 
lost  before  her  majority,  which  of  course  be- 
longed to  her  father;  also  that  the  evidence 
showed  that  the  medical  bill  of  $80  was  paid 
by  her  father.  Upon  this  the  plaintiff  re- 
mitted $250  from  the  verdict.  The  testimony 
showed  the  number  of  weeks  which  elapsed 
after  her  illness  began  and  the  time  of  her  ma- 
jority; also  the  maximum  amount  which  she 
could  earn  per  week;  also  the  exact  amount 
of  the  physician's  bill,  paid  by  her  father. 
These,  being  certain  and  definite  sums,  could 
be  ascertained  by  the  court  without  assuming 
the  functions  of  a  jury,  and  they  could,  there- 
fore, be  remitted.  Nudd  v.  Wells,  11  Wis.  408. 
The  amount  remitted  by  the  plaintiff  more 
than  covers  these  amounts,  but  of  this  the  de- 
fendant cannot  complain.  We  find  no  sub- 
stantial errors  in  the  record, 
r  Judgment  affirmed. 


Henrietta  McKEON,  Betpt, 

V, 

CHICAGO,  MILWAUKEE,  &  ST.    PAUL 
RAILWAY  COMPANY,  Appt. 

( Wis. ) 

1.  A  eomplaiBt  is  in  tort*  and  not  for  a 
mere  breaeh  of  contract*  wbere  it  alleffes 
aoontraot  of  carriai^  of  a  paaBcnger  upon  a 
sleeping  car  and  an  Implloation  that  defendant 
would  awaken  her  before  reachinir  a  transfer 
station  in  time  to  enable  her  to  dress  herself,  and 
that  by  its  rules  and  common  uMure  it  was  Its 
duty  BO  to  awakea  her,  and  its  servants  agreed 
so  to  do,  but  that  upon  reaching  such  statioa  the 
porter  drew  the  curtains  apart,  informed  her 
that  she  must  leave  the  train  at  once,  refused  to 
hold  the  train  to  enable  her  to  dress,  and  hustled 
and  hurried  her  to  another  car  so  that  she  fell 
against  its  frame  work  and  was  bruised  and  in- 
jured and  her  person  was  exposed  to  men  oc- 
cupying the  other  car  and  she  was  exposed  to  a 
hard  rain,  in  consequence  of  which  she  suffered 
a  miscarriage. 

NOTB.— As  to  recovery  of  damages  for  miscar- 
riage, see  Tunnicliffe  v.  Bay  Cities  Consol.  R.  Ck>. 
(Mich.)  as  L.  R.  A.  142,  and  note. 
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8.  It  is  the  duty  of  a  railroad  oompany 
toward  a  passenger  holding  a  ticket 

to  one  point  and  a  sleeping  oar  ticket  to  another, 
at  which  she  must  change  cars  in  order  to  reach 
her  destination,  to  awaken  her  in  time  to  make 
the  necessary  preparation  for  the  change  in  a 
suitable  and  decent  manner  upon  reaching  the 
station,  or  failing  so  to  do  tn  hold  the  train  for 
a  sufficient  time  to  enable  her  to  make  such 
preparation  as  is  necessary  to  change  cars  with- 
out trepidation  or  the  exposure  of  her  person  to 
the  gaze  of  spectators,  whether  or  not  such  dmy 
is  stipulated  In  the  contract  of  carriage. 

8.  Medical  experts  who  have  heard 
plaintiH^  in  an  action  against  a  railroad  com- 
pany for  maltreatment  alleged  to  have  caused  a 
miscarriage,  give  part  yt  her  testimony,  and  have 
heard  the  remainder  read,  may  testify  what  in 
their  opinion  was  the  cause  of  the  miscarriage, 
assuming  such  testimony  to  be  true. 

4.  An  instruction  that  if  the  fisilore  to 
awaken  plainttlf  so  as  to  give  her  rea> 
sonable  time  to  dress  herself  and  chUd 
before  the  train  reached  a  station  at  which  she 
was  compelled  to  changecars,  and  the  treatment 
she  received  thereafter,  were  the  cause  which 
under  all  the  proof  led  naturally  to^  and  might 
have  been  expected  to  be  directly  instrumental 
in  producing,  the  injury  which  the  Jury  sboald 
find  the  plaintiff  had  sustained,  their  answer  io  a 
certain  question  should  be  '^yes,**  Is  not  revers- 
ible error  as  allowing  the  Jury  to  answer  such 
question  in  the  affirmative  if  the  defendant  or 
its  porter  might  have  expected  the  result.,  instead 
of  if  a  man  of  ordinary  intelligence  and  prudence 
would  have  expected  it,  in  the  absence  of  a  re> 
quest  for  a  more  definite  and  certain  instruc- 
tion. 

6*  Error,  if  any*  in  instructing  thatit  Is 
the  dutj-  of  a  railroad  companj'  to  nse 
the  utmost  care  and  diligence  to  see  that  a 
passenger  on  a  sleeper  Is  awakened  in  time  to 
dress  before  making  a  change  of  cars  is  elimi- 
nated by  a  special  verdict  finding  that  she  was  not 
awakened  and  no  attempt  was  made  to  awakea 
her,  and  that  the  porter  did  not  have  good  reason 
to  believe  that  he  had  awakened  her. 

6«  An  instruction  tiiat  in  carryings  pass- 
engers railroads  are  held  to  the  hi§^b- 
est  deg^i^e  of  care,  diligence,  and  skill 
consistent  with  such  mode  or  means  of  transport 
tation  under  the  particular  circumstances  in 
proof:  that  they  are  bound  to  give  passengers 
reasonable  notice  of  approach  to  their  stations  in 
order  that  they  may  alight,— is  not  erroneous  as 
applied  to  a  question  whether  the  porter  of  a 
sleeper  used  such  care  and  treatment  of  a  pass- 
enger after  she  was  awakened  and  until  she  was 
put  into  a  new  sleeper,  as  such  question  relates 
entirely  to  the  degree  of  care  to  be  exercised  in 
safely  carrying  a  passenger,  and  not  in  waking 
her. 

7.  Reftisal  to  submit  special  questions 
as  to  evidentiary  facts  is  not  cause  for  reveraaL 

8.  An  instruction  as  to  the  credibility 
of  the  witnesses  and  the  weight  and  effect  of 
their  testimony  is  properly  refused, — especially 
where  it  attempts  to  cast  suspicion  and  doubt 
upon  the  testimony  of  any  particular  witness. 

0.  An  instruction  tliat  in  determining 
the  question  of  damages  recoverable 
by  a  woman  compelled  to  change  sleeping 
cars  without  being  allowed  time  to  dress,  that 
nothing  must  be  allowed  for  any  feelings  of 
shame  or  humiliation  unless  they  caused  or  ood- 
tributed  to  her  bodily  injury,— is  properly  re^ 
fused. 
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10.  An  insimetion  that  the  Iketa  muat 
be  established  by  the  'fair"  welffbt  of  ail  the 
evidence  is  not  improper  or  mialeadlnff. 

11.  A  verdict  of  $8,600  for  ii^iiry  to  a 
'woman  paseen^^r  forced  to  make  a  change 
of  sleepers  without  belagr  allowed  time  to  dress, 
in  consequence  of  which  she  suffered  a  mlscar- 
riaRre,  is  not  so  excessive  as  to  create  belief  that 
the  jury  were  misled  by  passion,  prejudice,  or 
lirnorance,  and  require  a  new  trial. 

(November  Zi,  1806.) 

APPEAL  bjr  defeadant  from  a  judgment  of 
the  Circuit  Court  for  Lincoln  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
-cover damages  for  alleged  wrongful  ejection 
from  a  sleeping  car.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  H.  Van  Alstine*  with  Mesgrs. 
Curtis  A  Reid  and  Barton  Hanson,  for 
appellant: 

The  failure  of  appellant's  porter  to  awalcen 
the  respondent,  if  he  did  fail,  did  not  cause 
her  the  slightest  nervous  excitement,  and  was 
not  an  adequate  cause  for  her  sickness  and 
miscarriage.  The  most  that  can  be  said  of  it 
is,  that  it  was  a  remote  cause. 

Lewis  V.  Flint  <fe  P.  M.  R.  Co.  54  Mich.  66; 
Kreuziger  v.  Chicago  db  X  W,  R.  Co,  73  Wis. 
158. 

There  was  an  independent  and  intervening 
cause,  namely,  the  shock.  She  says  that  the 
moment  the  porter  parted  the  curtains  she  felt 
a  ^eat  shock. 

The  shock  was  an  adequate  cause  and  it  was 
the  actual  cause;  and  it  is  well  settled  that  an 
eflScient  adequate  cause,  being  found,  must  be 
deemed  the  true  cause,  unless  some  other 
cause,  not  incidental  to  it,  but  independent  of 
it,  is  shown  to  have  intervened  between  it  and 
the  result. 

Eellogg  v.  Chicago  d  N.  W,  R,  Co,  26  Wis. 
223,  7  Am.  Rep.  69. 

The  natural  consequence  of  an  act  is  the 
•consequence  which  ordinarily  follows  from  it, 
and  the  probable  consequence  is  one  that 
is  more  likely  to  follow  its  supposed  cause 
then  it  is  to  fail  to  follow  it. 

Chicago,  St,  F,M.  d  0.  R.  Co.  v.  Elliott,  12  U. 
S.  App.  381,  20  L.  R.  A.  582, 55  Fed.  Rep.  949. 

The  act  of  the  porter  in  parting  the  curtains 
and  in  notifying  her  that  she  must  hurry  im- 
posed no  liability  upon  the  appellant  unless  the 
act  was  one  which  a  man  of  ordinary  intelli- 
gence and  prudence,  conducting  the  business 
carried  on  by  appellant,  ought  to  have  reason- 
ably expected,  under  the  attending  circum- 
stances to  result  in  a  miscarriage  by  a  pregnant 
woman,  or  in  a  bodily  injury  of  some  kind. 

Atkinson  v.  Goodrich  Transp,  Co.  60  Wis. 
141:  Block  V.  Milwaukee  Street  R.  Co,  89  Wis. 
371,  27  L.  R.  A.  366;  Ouina/rd  v.  Knapp-Stout 
A  Co,  Co.  90  Wis.  128;  Davis  v.  Chicago,  M.  dt  St. 
P.  R.  Co.  (Wis.)  88  L.  R.  A.  654. 

The  action  is  upon  contract. 

An  action  must  be  founded  upon  a  breach 
of  duty,  imposed  by  common  or  statute  law,  in 
order  lo  be  an  action  of  tort. 

Bank  of  Orange  v.  Brown,  3  Wend.  158: 
Wood  V.  Milwaukee  dt  St.  P.  R.  Co.  82  Wis. 
398;  Ndson  v.  Harrington,  72  Wis.  691,  1  L. 
R.  A.  719. 

The  words  '^common  usage  and  practice" 
85L.R.  A. 


are  the  only  words  tending  to  show  that  the 
action  is  in  tort,  but  they  fall  far  short  of 
showing  what  is  necessarj^. 

They  refer  to  the  common  usage  and  prac- 
tice of  the  appellant,  and  not  to  general  custom 
or  common  law. 

Bodfish  V.  Fox,  23  Me.  90,  89  Am.  Dec.  611; 

1  Rapalje  &  Lawrence,  Law  Diet.  331;  Hambly 
V.  Trott,  1  Cowp.  871;  Potter  v.  Van  Norman, 
78  Wis.  889;   Walker  v.  Duncan,  68  Wis.  624. 

The  law  does  not  impose  upon  sleeping-car 
companies  the  duty  of  awakening  their  patrons 
in  time  for  them  to  dress  and  alight  at  their 
destination. 

Berkshire  Woolen  Co.  v.  Proctor,  7  Cush.  417; 

2  Rorer,  Railroads,  p.  987;  8  Bacon,  Abr. 
Duties  of  Inn-Keepers,  citing  Caly^e  Case,  8 
Coke.  82;  Lewis  v.  Nenio  York  Sleeping  Car  Co. 
143  Mass.  267,  58  Am.  Rep.  136;  Nic/iols  v. 
Chicago  db  W.  M.  R.  Co.  90  Mich.  203. 

No  breach  of  common- law  duty  having  been 
shown,  it  was  error  to  admit  and  have  consid- 
ered wounded  feelings  or  the  miscarriage. 

Walsh  V.  Chicago,  M.  dk  St.  P.  R.  Go.  42  Wis. 
23,  24  Am.  Rep.  876;  Poposkey  v.  Munkwitz, 
68  Wis.  882,  60  Am.  Rep.  868;  ^ladholt  db  B. 
Iron  Co.  V.  Topliff,  85  Wis.  613. 

The  company  is.  of  course,  bound  to  use  the 
utmost  care  and  diligence  to  safely  carry  a  pass- 
enger, so  far  as  its  appliances  for  that  purpose 
are  concerned,  but  it  cannot  properly  be  held 
that  it  is  bound  to  use  the  utmost  care  and  dil- 
igence to  awaken  a  passenger  carried  by  it  in 
its  sleeping  cars,  under  a  contract  for  a  berth 
therein. 

M&rru  V.  New  York  C,  dt  H.  R,  R,  Co.  106 
N.  Y.  678;  Lafflin  v.  Buffalo  db  S.  W.  R,  Co. 
Id.  136,  60  Am.  Rep.  438;  Palmer  7,  Pennspl- 
mniaR,  Co,  111  N.  Y.  488,  2  L.  R.  A.  252; 
EeUy  V.  Manhattan  R.  Co.  112  N.  Y.  448,  3  L. 
R.  A.  74. 

Juries  cannot  properly  act  upon  the  weight 
of  evidence  in  favor  of  the  one  having  the  onus 
unless  it  overbear,  in  some  degree,  the  weight 
upon  the  other  side. 

Shinn  v.  Tucker,  37  Ark.  588;  Pditier  v. 
Chicago,  St.  P.  M.  db  0.  R.  Co.  88  Wis.  521. 

Mr.  Henry  C.  Hetsel*  with  Messrs,  Van 
Hecke  ft  Smart,  for  respondent: 

An  efficient  cause  and  *'  no  other  cause  be- 
ing found,  the  original  wrong  is  held  proxi- 
mate." 

Brown  v.  Chicago,  M,  dt  St,  P,  R.  Go.  54 
Wis.  842,  41  Am.  Rep.  41;  Milwaukee  db  St, 
P.  R.  Co.  V.  Kellogg,  94  U.  S.  475,  24  L.  ed. 
259;  Louisiana  Mut,  Ins.  Co,  v.  Tweed,  74  U. 
S.  7  Wall.  44,  19  L.  ed.  65;  Ehrgott  v.  New 
York,  96  N.  Y.  264,  48  Am.  Rep.  622;  Terre 
Haute  db  I.  R.  Co.  v.  Buck,  96  Ind.  846,  49 
Am.  Rep.  168;  16  Am.  &  Eng.  Enc.  Law, 
p.  439. 

In  each  of  the  following  cases  the  negligent 
act  did  DOt  immediately  cause  the  injury  or 
shock,  but  the  same  ensued  while  being  re- 
lieved from  the  situation  imposed  by  the  de- 
fendant's negligence. 

Brown  v.  Chicago,  M.  db  St.  P.  R.  Co.  64 
Wis.  342.  41  Am.  Rep.  41;  Stutz  v.  Chicago  db 
N.  W.  R.  Co.  78  Wis.  147;  Kentucky  C.  R,  Go, 
V.  Riddle,  17  Ky.  L.  Rep.  1863;  Pullman  Pal- 
ace Car  Co.  V.  Smith,  79  Tex.  468,  18  L.  R.  A. 
215;  Dawson  v.  Louisville  db  N.  R.  Go.  (Ky.) 
11  Am.  &  Eng.  R.  Cas.  134;  Senoe  v.  North- 
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em  P.  B,  Co.  48  Minn.  78;  Drake  v.  Kiel^,  98 
Pa.  492.,  cited  in  41  Am.  Rep.  55;  Oalveston, 
B.  cfc  S.  A.  B.  Co.  V.'  Boemer,  1  Tex.  Civ.  App. 
191;  Fordyce  v.  Nix,  58  Ark  136. 

The  shock  was  tbe  immediate  effect  on  the 
nervous  system  produced  by  a  series  of  acts 
by  defendant's  porter,  and  not  by  the  first  act 
of  opening  the  curtain  by  the  porter. 

The  porter  was  acting  within  the  scope  of 
his  authority  trying  to  relieve  the  plaintiff 
from  a  situation  which  his  own  negligence 
had  imposed  upon  her. 

The  railroad  company  **  will  be  regarded  as 
constructively  present  m  all  acts  performed 
by  their  agents  and  servants  within  the  range 
of  their  ordinary  employments." 

Hutchinson,  Carr.  g  585;  Bcies  v.  Chicago  d 
N.  W,  It  Co.  86  Wis.  463,  17  Am.  Rep.  496. 

Where  the  negligence  of  tbe  company  has 
put  the  passenger  into  such  a  dangerous  situa- 
tion and  its  employee  assumes  to  and  does  help 
him  out  of  it,  any  act  on  his  part,  in  so  doing, 
which  is  the  occasion  of  injury,  will  be  consid- 
ered but  a  link  in  the  chain  of  causation  result- 
ing directly  and  proximately  from  the  original 
negligent  act,  and  not  an  intervening  cause. 

Smith  V.  British  AN.A.B.M,  Steam  Packet 
Co.  86  N.  Y.  408;  Stieridan  v.  Brooklyn  City  <fe 
N.  B,  Co.  86  N.  Y.  89,  98  Am.  Dec.  490:  Smith 
V.  St.  Paul  J/.  <fc  M.  B.  Co,  80  Minn.  169,  and 
authorities  cited;  Twomley  v.  Central  Park  d 
N.  E.  B.  Co.  69  N.  Y.  158,  25  Am.  Rep. 
162. 

The  efficient  cause  is  the  one  that  necessarily 
sets  the  other  causes  in  operation. 

Pennsylvania  Co.  v.  Congdon,  184  Ind.  226; 
jEtna  Ins.  Co.  v.  Boon,  95  U.  S.  117,  24  L.  ed. 
895;  Lmtisiana  Mut.  Ins.  Co.  v.  Tweed,  74  U. 
S.  7  Wall.  44,  19  L.  ed.  65. 

The  causes  that  are  merely  incidental,  or  in- 
struments of  a  superior  or  controlling  agency, 
are  not  the  proximate  causes,  and  the  responsi- 
ble ones,  though  they  may  be  nearer  in  time 
to  the  result. 

Pennsylvania  Co.  v.  Congdon,  and  JEtna  Ins. 
Co.  v.  Boon,  supra,  and  authorities;  Cordon  v. 
Bimmington,  1  Campb.  128;  Phillips.  Ins. 
§  1097;  Barton  v.  Home  Ins.  Co.  42  Mo.  156, 
97  Am.  Dec.  829;  Lowery  v.  Manhattan  B.  Co. 
99  N.  Y.  158,  52  Am.  Rep.  12. 

Where  defendant's  original  fault  places 
plaintiff  in  a  position  of  reasonably  apparent 
peril,  though  no  real  peril  would  have  come  of 
it,  and  he  jumps  or  attempts  to  save  himself, 
the  negligent  act  of  defendant  is  considered 
the  efficient  one. 

Lund  V.  Tyngsboro,  11  Cush.  568,  59  Am. 
Dec.  159;  Sears  v.  Dennis,  105  Mass.  810;  Note 
to  Broicn  v.  Chicago,  M.  dt  St.  P.  B.  Co.  41  Am. 
Rep.  41;  Jones  v.  Boyce,  1  Stark.  498. 

If  it  was  reasonable  to  expect  that  from  a 
faUureto  awaken  her  she  might  be  transferred 
as  she  was,  and  that  from  such  treatment  in 
transfer  fright  or  nervous  shock  might  ensue, 
then  the  defendant  is  responsible  for  all  conse- 
quences resulting  directly  from  the  shock, 
which  in  most  of  the  following  cases  was  a 
miscarriage. 

Oliver  v.  La  Valle,  86  Wis.  592;  Purcell  v. 
St.  Paul  City  B.  Co.  48  Minn.  184, 16  L  R.  A. 
208;  Mann  Boudoir  Car  Co.  v.  Dupre,  54  Fed. 
Rep.  646, 21  L.  R.  A.  289,  18  U.  8.  App.  183; 
Mitchell  Y.  Bochester  B.Co.  4  Misc.  576;  Chicago, 
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B.  L  db  P.  B.  Co.  V.  CaulMd,  11  C.  C.  A. 
note  p.  559,  68  Fed.  Rep.  896. 

It  is  not  necessary  that  the  injury  in  the  pre- 
cise form  in  which  it  in  fact  resulted  should 
have  been  foreseen.  It  is  enough  that  it  now 
appears  to  have  been  a  natural  and  probable 
consequence. 

Brown  v.  Chicago,  M.  dt  St.  P.  It  Co.  54  Wis. 
842,41  Am.  Rep.  41;  HiU  v.  Wintor,  118  Mass. 
251;  Oilson  v.  Delaware  dH.  Canal  Go.  86  Am. 
St.  Rep.  802,  810.  note. 

When  it  is  once  established  that  fright  or 
nervous  shock  might  have  been  reasonably  ex- 
pected to  ensue  from  defendant's  negligence, 
the  fact  that  plaintiff  was  in  a  condition  which 
predisposed  her  to  physical  injury,  and  upon 
which  fright  and  shock  could  act,  does  not 
prevent  its  still  being  the  proximate  cause. 

Stewart  V.  Bipon,  88  Wis.  584;  Oliver  v.  hi 
Valle,  86  Wis.  592;  Owen  v.  Kansas  City.  St. 
J.  dh  C.  B.  B.  Co.  95  Mo.  169;  Sence  v.  ^^orth- 
ern  P.  B.  Go.  48  Minn.  78;  Tice  v.  Munn.  94 
N.Y.  621;  McNamara  v.  GlintonvilU,  62  Wl«i. 
207.  51  Am,  Rep.  722;  FeU  v.  Northern  P.  B. 
Co.  44  Fed.  Rep.  248;  Louisville  cfe  N.  B  Co. 
V.  Jones,  88  Ala.  876;  Louisville,  Al  A.  dr  C. 
B.  Co.  V.  Falvey,  104  Ind.  409;  Lapleiney.  Mor- 
gan's L.  d  T.  B.  dt  S.  S.  Go.  40  La.  Ann.  661. 
1  L.  R  A.  878;  Terre  Haute  db  L  R.  Co.  v 
Buck,  96  Ind.  846, 49  Am.  Rep.  168:  Ejst  Tt  n- 
nessee,  V.  dk  O.  B.  Co.  v.  Lockliart,  79  Ala.  315: 
AUison  V.  Chicago  db  N.  W.  B.  Co.  42  Iowa. 
274;  Driess  v.  Frederieh,  78  Tex.  460;  Ohio  dt 
M.  B.  Co.  V.  Hecht,  115  Ind.  443;  Paddock  v. 
Atchison,  T.  db  S.  F.  B.  Co.  37  Fed.  Rep.  Ml. 
4  L.  R.  A.  281;  LouisviUe  db  N.  B.  Co,  v.  Sor- 
thington,  91  Tenn.  56,  16  L.  R.  A.  268;i>>wj* 
mile,  N.  A.  db  C.  B.  Go.  v.  Snyder,  117  Ind. 
485,  8  L.  R.  A.  484;  LouisviUe,  G  db  L.  R.  Or 
V.  Sullivan,  81  Ky.  624,  50  Am.  Rep.  186. 

While  it  is  not  likely  that  the  railroad  com- 
pany would  have  actually  contemplated  that 
the  iDJury  in  question  would  result  from  the 
failure  to  awaken  or  from  the  treatment  she 
received,  yet  it  must  have  known  and  was 
bound  to  know  that  all  classes  of  people,  in- 
firm as  well  as  tirm.  diseased  as  well  as  healthy, 
delicate  as  well  as  stroug,  nervous  as  well  a» 
stolid,  were  likely  to  be  traveling  on  its  trains. 

McNamara  v.  ClintonmOe,  62  Wis.  207,  51 
Am.  Rep.  722;  Stewart  v.  Bipon,  38  Wis.  5t4; 
Broton  v.  Chicago,  M.  dt  St.  P.  B.  Oo.  54  Wi«. 
342, 41  Am.  Rep.  41;  Oliver  v.  La  VaUe,  suvrtr: 
Purcell  V.  St.  Paul  City  B.  Co.  48  Minn.  184, 
16  L.  R.  A.  203. 

A  common -law  duty  is  alleged. 

Pullman  Palace  Car  Co.  v.  Smith,  79  Tex. 
468,  18  L.  R.  A.  215. 

If  the  usage  or  practice  be  universal  it  i<i 
common  law. 

27  Am.  &  Eng.  Enc.  Law,  p.  702;  8  Salk. 
112. 

Here  the  allegation  is  "common  usage  and 
practice."  Common  means  general,  belonging 
or  affecting  the  public  at  large. 

Anderson.  Law  Diet.  212. 

All  the  allegations  as  to  manner  of  treat- 
ment and  also  the  demand  for  judgment  ud 
questionablv  show  an  intention  to  plead  tort. 

Brown  y".  Chicago,  M.  db  St.  P.  R.  Co.  54 
Wis.  842,  41  Am.  Rep.  41;  Nelson  v.  Barring- 
ton,  72  Wis.  591,  1  L.  R.  A.  719;  Serwe  v. 
Northern  P.  B.  Co.  48  Minn.  78;  Galveston,  B, 
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<fe  S.  A.  R.  Co.  V.  Boemer,  1  Tex.  Civ.  App. 
191;  Fordyce  v.  Nix,  58  Ark.  136;  Kuehn  v. 
Wilton,  18  Wis.  ia5;  New  Orleans,  J,  cfe  (?.  K 
R.  Co,  ▼.  £rvr«<,  86  Miss.  665,  74  Am.  Dec. 
785. 

The  contract  of  carriers  of  passengers  is 
different  from  contracts  inter  partes;  it  is  one 
they  must  make  and  must  perform,  and  its 
negligent  breach  is  in  itself  a  tort. 

Fardyee  v.  Nix,  supra;  8  Sedgw.  Damages, 
^  688:  Sutherland,  Damages,  §  941. 

In  the  case  of  sleeping  cars  the  passenger  is 
invited  to  go  to  sleep,  and  pays  extra  for  the 
conveniences  therefor,  and  it  is  the  duty  of  the 
company's  servants  to  awaken  him  in  time  to 
dress  and  alight  in  safety. 

Hutchinson,  Carr.  §  6176/  Sevier  y.  Vieksburg 
dt  M.  R.  Co.  61  Miss.  8,48  Am.  Rep.  74;  Nunn 
V.  Georgia  R.  Co.  71  Ga.  710,  51  Am.  Rep. 
284;  Missouri,  K,  <t  T.  R.  Co,  v.  Kendrick 
(Tex.  Civ.  App.)  82  8.  W.  42;  PuUman  Palace 
Car  Co,  V.  i^ith,  79  Tex.  468,  13  L.  R.  A. 
215;  PuUman  Palace  Car  Co.  v.  Trimble,  8 
Tex.  Civ.  App.  885. 

Where  it  expressly  appears  from  the  special 
findings  in  a  verdict  that  an  erroneous  in- 
struction could  not  possibly  have  done  any 
harm,  it  is  not  reversible  error. 

Qoldsworthy  v.  Linden,  75  Wis.  24;  Eaton  v. 
WooUy,  28  Wis.  628;  Sawyer  v.  Chicago  A  N 
W.  R.  Co.  22  Wis.  402.  99  Am.  Dec.  49,  and 
citations;  Moratettz  v.  MeOovern,  68  Wis.  812; 
Atkinson  v.  Goodrich  Transp.  Co.  69  Wis.  5; 
Fort  Scott,  W.  <fe  W.  R.  Co.  v.  Jone»,  48  Kan. 
51;  Ohio.  I.  <fe  W.  R.  Co.  v.  Vooley,  32  III.  App. 
228;  Roberts  v.  Drehmer,  41  Neb.  806;  Eich- 
hidiz  V.  Holmes,  8  Wash.  71;  Brandon  v.  Carter, 
119  Mo.  572;  Uackett  v.  Equitable  Gaslight  Co. 
6  Misc.  75;  Walsfi  v.  Thompson  (Iowa)  3  N.  W. 
563;  Proctor  v.  McCoid,  60  Iowa.  153;  Kramer 
V.  Gustin,  53  Mich.  291;  Chambers  v.  Grout, 
63  Iowa,  842;  Walthelm  v.  Arts,  70  Iowa,  609; 
ScMuter  v.  Boomgarden,  91  Iowa,  708. 

Where  a  finding  under  a  question  which  was 
refused  to  be  submitted  in  a  special  verdict 
would  not  be  conclusive  of  the  right  of  either 
party  if  answered  one  way  or  the  other,  then 
the  refusal  to  submit  was  not  error. 

Kalbus  V.  AbboU,  77  Wis.  621;  Cummings  v. 
National  Furnace  Co,  60  Wis.  603;  Atkinson 
V.  Goodrich  Transp.  Co,  60  Wis.  141,  50  Am 
Rep.  852:  Eberhardt  v.  Sanger,  51  Wis.  72; 
Jexell  V.  Chicago,  St.  P.  d  M.  R.  Co.  54  Wis. 
610,  41  Am.  Rep.  68. 

Evidentiary  matters  should  not  be  passed 
upon  in  the  special  verdict. 

Ohlweiler  v.  Lohmann,  88  Wis.  75;  Heddles 
V.  Chicago  db  N,  W.  R,  Co.  74  Wis.  258;  McCoy 
V.  Milwaukee  Street  R.  Co.  88  Wis.  56;  Pier  v. 
Chicago,  M.  dt  St.  P.  /?.  Co.  (Wis.)  68  N.  W. 
465. 

The  shame  and  humiliation  resulted  from 
the  negligent  acts  of  failing  to  awaken,  and  of 
transferring  the  respondent  as  the  porter  did, 
and  were  immediately  derived  from  and  con- 
nected with  the  physical  injury  that  ensued 
thereupon,  and  were  properly  considered  by 
the  jury. 

StuU  V.  Chicago  <fe  N  W.  R.  Co.  73  Wis. 
147. 

Technically  the  word  "weight"  is  not  ex- 
actly equivalent  to  the  word  * 'preponderance," 
but  it  is  used  in  popular  language  and  also  in 
85  L.R.  A. 


legal  language  as  being  equivalent  to  the  word 
'•preponderance." 

The  words  '* weight"  and  "preponderance" 
are  used  interchangeably. 

Whitney  v.  Clifford,  57  Wis.  156:  Blaeser  v. 
MiluMukee  Mecfianict^  Mut,  Ins.  Co.  87  Wis. 
81,  19  Am.  Rep.  747;  Eldredge  v.  Austiii,  38 
Wis.  537;  Re  Jaekman's  Will,  26  Wis.  104; 
Janssen  v.  Lammers,  29  Wis.  88;  Cunningham 
V.  Brown,  44  Wis.  72;  McCoy  v.  Milwaukee 
Street  R.  Co.  82  Wis.  216;  Smith  v.  Wallace, 
25  Wis.  57:  Vilas  v.  Mason,  25  Wis.  310: 
McCoy  V.  Milwaukee  Street  R.  Co.  88  Wis.  56; 
Ingles  v.  Patterson,  86  Wis.  877;  Stanley  v. 
Risse,  49  Wis.  219;  Wittman  v.  Watry,  45  Wis. 
494:  Murphy  v.  Dunning,  80  Wis.  296;  Goetz 
V.  Salomon,  55  Wis.  810;  Seaman  v.  Bumham. 
57  Wis.  568;  Van  Valkenburgh  v.  Hoskins,  7 
Wis.  496. 

The  Juiy  assessed  the  damages  after  due  de- 
liberation, and  although  it  was  strongly  urged 
on  motion  for  new  trial,  the  trial  court  refused 
to  hold  it  excessive  and  require  the  plaintiff  to- 
remit  a  portion  thereof,  or  suffer  a  new  trial. 

Brown  v.  Chicago,  M,  A  St.  P.  R.  Co.  54 
842,  41  Am.  Rep.  41;  SmaUey  v.  Appleion,  75- 
Wis.  18. 

Before  the  appellate  court  will  interfere  and 
conclude  that  a  verdict  is  excessive  it  must 
find  in  it  evidence  of  partiality,  passion,  or 
improper  bias  or  prejudice  on  the  part  of  the 
jury. 

Smalley  v.  Appleton,  supra;  Sehultz  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  48  Wis,  375;  Berg  v. 
Chicago,  M.  d  St.  P.  R.  Co.  50  Wis.  419;  Stutz 
V.  Chicago  d  N  W.  R.  Co.  78  Wis.  147;  Baker 
V.  Madison,  62  Wis.  187. 

CasBoday-t  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  damages  sus- 
tained by  reason  of  the  defendant's  maltreat- 
ment of  the  plaintiff  while  riding  on  the  de- 
fendant's passenger  train,  at  and  near  New 
Lisbon,  in  this  state,  in  respect  to  her  changing 
cars  at  that  place.  Issue  being  joined  and  a 
trial  had,  the  jury  returned  a  special  verdict, 
the  findings  of  which,  together  with  the  un- 
disputed facts,  are  to  the  effect  that,  on  the 
evening  of  June  16,  1894,  the  plaintiff  and  her 
husband  and  their  little  boy  were  in  Chicago: 
that  the  husband  bought  of  the  defendant  two 
tickets,  one  for  himself  and  the  other  for  the 
plaintiff,  from  Chicago  to  Merrill,  in  this  state; 
that  they  started  on  the  train  about  half  past 
10  o'clock  that  evening;  that,  upon  boarding 
the  train,  the  plaintiff's  husband  bought  a 
sleeping-car  ticket  for  the  plaintiff  and  their 
little  boy  from  Chicago  to  New  Lisbon;  that, 
within  a  few  minutes  after,  the  plaintiff  and 
the  little  boy  retired  in  their  berth,  and  re- 
mained there  until  the  train  reached  New  Lis- 
bon; that  when  the  train  reached  Milwaukee, 
another  sleeper,  destined  for  Merrill,  was  at- 
tached to  the  train;  that  the  train  reached  New 
Lisbon  between  5  and  6  o'clock  the  next  morn- 
ing; that  the  defendant's  porter  did  not  awaken 
the  plaintiff  in  time  for  her  to  dress  herself 
and  child  before  the  train  arrived  at  New  Lis- 
bon: that  the  defendant's  porter  did  not  at- 
tempt to  awaken  plaintiff  at  or  near  the  station 
called  "Lyndon;"  that  the  defendant's  porter 
did  not  have  good  reason  to  believe  that  he  bad 
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that  the  undisputed  fact  that  the  porter  had 
awakened  all  the  other  passengers  who  were  to 
change  cars  at  New  Lisbon  tended  to  corrobo- 
rate him  in  his  statement  that  he  did  awaken 
the  plaintiff;  that,  in  determining  the  damages, 
they  must  not  allow  anything  for  any  feehngs 
of  shame  and  humiliation,  unless  they  caused 
or  contributed  to  her  bodily  injury;  that,  un- 
der the  circumstances,  the  plaintiff's  husband 
would  have  been  a  competent  witness;  and  that 
the  failure  to  call  him  to  contradict  the  por- 
ter's statement  that  he  went  into  the  Merrill 
sleeper  just  ahead  of  the  plaintiff,  and  her  hus- 
band just  behind  her,  raised  the  presumption 
that  her  husband's  testimony  would  have  cor- 
roborated the  porter.  The  court  had  already 
charged  the  jury  to  the  effect  that,  if  the  plain- 
tiff had  "deliberately  and  knowingly  sworn 
falsely  in  regard  to  one  material  ract  in  the 
case,"  then  they  were  not  bound  to  believe  any 
of  her  statements,  unless  corroborated.  The 
question  as  to  the  credibility  of  the  witnesses 
and  the  weight  and  effect  of  their  testimony 
was  for  the  juiy.  Benjamin  v.  Covert,  55  Wis. 
157;  Pool  V.  Chieayo,  M.  &  St.  P.  R  Co.  56 
Wis.  227;  Thomas  v.  Paul,  87  Wis.  607.  The 
court  was  not  required  to  cast  suspicion  and 
doubt  upon  the  testimony  of  any  particular 
witness.  Valley  Lumber  Co.  v.  Smith,  71  Wis. 
304.  So  far  as  regards  the  request  to  charge  re- 
specting the  plaintiff's  feelings  of  shame  and 
humiliation,  the  giving  of  it  would  have  been 


misleading,  besides  being  objectionable  under 
the  authorities  cited.  We  find  no  error  in  ie< 
fusing  the  instructions  mentioned. 

0.  Exception  is  taken  because  the  court 
charged  the  jury  that  '*many  of  the  claims  of 
the  plaintiff  as  to  just  what  occurred  have  been 
denied  by  the  deifendant's  witnesses,  and  you 
will  be  called  upon  to  find  the  facts  you  be- 
lieve to  be  established  by  the  fair  weight  of  al) 
the  evidence,  as  embodied  in  the  special  ver- 
dict submitted  to  you."  The  criticism  is  upos 
the  use  of  the  word  "fair,"  but  the  facts  were 
"to  be  established  by  the  fair  weight  of  all  the 
evidence."  The  word  "establish"  ordinarilr 
means  "to  settle  firmly;  to  fix  unalterably." 
And  hence  the  facts  could  not  be  so  "estab- 
lished" except  by  the  greater  weij^ht  or  pre- 
ponderance of  the  evidence.  Manifestly  it  was 
not  misleading.     Thomas  v.  Paul,  87  Wis.  607. 

10.  We  cannot  say  that  the  verdict  is  so  ex- 
cessive as  to  create  the  belief  that  the  jury 
were  misled  by  passion,  prejudice.or  ignoraDce. 
and  hence  there  was  no  error  in  not  graoting 
a  new  trial  on  that  ground.  Corcoran  v.  Bar- 
ran,  55  Wis.  120;  Brown  v.  Chicago,  M.  d  St. 
P.  R.  Co.  supra. 

Other  exceptions  in  the  record  must  be  re- 
garded as  not  of  sufficient  importance  to  call 
for  special  consideration,  and  hence  are  over- 
ruled. 

The  judgment  of  the  Circuit  Court  is  afinned. 


KANSAS  SUPREME  COURT. 


MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW  YORK,  Plff,  in  Err., 

V, 

John  WIS  WELL,  Admr.,  etc.,  of  S.  Fred 
Barker,  Deceased. 

(56  Kan.  765.) 

•  1 .   The  words  of  a  conditioii  avoidlnfif  a 
policy  of  Ufto  insurance  if  the  assured  shall 

*HeadDote8  hy  Mabtin,  Ch.  J. 


die  "by  his  own  hand,"  or  "by  bis  own  act,"  aie 
equivalent  to  a  proviso  against  suicide,  or  inten- 
tional  self-destruction;  and  upon  such  Ispue  tbe 
burden  of  proof  rests  upon  tbe  insaranoe  com- 
pany. 

2.  Where  the  evidence  as  to  the  death 
bein^  a<$cidental  or  suicidal  fs  so  nearly 
balanced  as  to  leave  the  questioa  in  doubt,  ibe 
presumption  is  in  favor  of  the  theory  of  scci- 
dental  death. 

3«  An  aiUudieation  of  insanitgr*  foiioved 
by  the  commitment  of  the  patient  to  an  asylam 


Note.— Insanity  as  affecting  condition  as  to  suicide 
in  life  insurance  jwlicy. 
I.  General  itUe  as  to  effect  on  policy. 
II.  Degree  ofinsanUy  which  wUl  excuse, 

a.  Generally. 

b.  Test  of  consciousness  and  intent. 

c.  Test  of  capacity  to  understand  the  moral 

character  of  the  act. 
6.  Test  of  responsibility  for  criminal  acts. 
in.  Suicide  sane  or  insane. 
IV.  The  pleadings. 

Y.  Determination  as  to  the  existence  of  insanity. 
VI.  Presumptions  and  burden  of  proof. 
VII.  Proof  as  to  insanity. 
vni.  Assigned  policies. 

I.  General  rule  as  to  effect  on  policy. 
The  general  rule  is  that  the  death  of  an  insured 
person  by  his  own  hand  where  he  was  non  compos 
mentis  is  as  much  the  result  of  disease  as  death  by 
fever  or  consumption.  John  Hancock  Mut.  L* 
Ins.  Co.  V.  Moore,  84  Mich.  11. 
85  L.  R.  A. 


An  insurance  policy  is  not  rendered  void  hy  tbe 
death  of  the  assured  by  his  own  hand  while  inMce 
upon  any  principle  of  public  policy,  in  the  absence 
of  a  provision  to  that  effect.  Horn  v.  Anfflo-Au»- 
tralian  Assur.  Co.  9  Week.  Rep.  869,  4  L.  T.  N.  S.  142, 
80  L.  J.  Ch.  N.  8.  511,  7  Jur.  N.  S.  678. 

And  self-destruction  in  a  fit  of  insanity  cannm 
l)e  deemed  death  by  one^s  own  hand  withio  tbe 
meaning  of  an  Insurance  policy  containing  a  ccd- 
dition  against  suicide.  Breasted  v.  Farmers*  LoaD 
&T.  Co.4  Hill,72;fcJcheffer  v.  National  L.  Ids.  Co.3S 
MlDD.  684;  Horn  v.  Anglo-Australian  Assur.  Co. 
supra;  FoUmar  v.  GermaniaL.  Ins.  Co.  (MSS.)  cited 
in  Bliss.  Life  Ids.  6  842:  Life  Asso.  of  America  t. 
Waller.  57  Oa.  688;  Eastabrook  y.  Union  Mut.  L. 
Ins.  Co.  54  Me.  224, 69  Am.  Dec.  748. 

An  Insurance  company  is  not  relieved  from  lii- 
billty  upon  a  policy  containing  a  condition  that  it 
shall  be  void  if  the  assured  shall  die  by  his  ovn 
hand,  where  the  assured  committed  an  act  of  self- 
destruction  while  insane.  PhilUpa  v.  Louisttiia 
Equitable  L.  Ins.  Co.  26  La.  Ann.  404. 
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for  the  inflane,  does  not  create  a  oonclasive  pre- 
sumption of  the  oontiuuance  of  inaanity  several 
years  after  the  discharge  of  the  patient  from 
such  asylum. 

(May  9,  1898.) 

ERROR  to  the  District  Court;  for  Cherokee 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  life 
iusurance.     Affirmed. 

Statement  by  M artin*  Ch.  J. : 

John  N.  Ritter,  as  administrator  of  the  es- 
tate of  S.  Fred  Barker,  deceased,  filed  his 
petition,  November  28,  1890,  declaring  on  a 
policy  of  insurance  issued  by  the  Mutual  Life 
Insurance  Company  of  New  York,  October  22, 


1889,  to  and  upon  the  life  of  said  S.  Fred 
Barker,  for  the  sum  of  $2,000.  The  policy 
was  on  the  twenty -year  life  plan,  the  assured 
was  twenty -four  years  of  age,  the  annual  pre- 
mium was  f61.80,  and  the  death  of  the  assured 
occurred  July  5,  1890.  The  defenses  relied 
upon  are  that  the  negative  answer  given  to 
question  9,  as  follows:  "Bave  you  anv  predis- 
position, either  hereditary  or  acquired,  to  any 
constitutional  disease,  such  as  consumption, 
rheumatism,  insanity,  gout,  or  scrofula?"  was 
false,  as  to  insanity,  and  that  the  assured  died 
by  bis  own  act,  in  taking  opium  or  some  other 
poisonous  substance,  notwithstanding  he  had 
warranted  the  truth  of  said  negative  answer, 
and  that  he  would  not  die  by  his  own  act  dur- 
ing the  period  of  two  years  after  the  date  of 
said  policy.  It  was  not  directly  averred  in  the 
answer  that  the  assured  committed  suicide,  or 


And  death  by  suicide,  by  an  insane  man  who  was 
not  oonacioos  what  be  was  doinff,  is  not  within  a 
condition  in  an  accident  insuiance  policy  that  no 
claim  should  be  made  where  death  was  caused  by 
suicide.  Blackstone  v.  StandardJC^lfe  Sc  Acoi.  Ins. 
Co.  74  Mich.  6IK2, 8  L.  R.  A.  488. 

Neither  aelf-killinflr,  suicide,  dying  by  his  own 
band,  or  self-inflicted  injuriea|can  be  predicated  on 
the  act  of  an  insane  person,  as  in  cither  case  it  is 
not  his  act.  Accident  Ins.  Co.  of  N.  A.  v.  Crandal* 
iaOU.S.a27,aOL.ed.74D. 

And  the  terms  *^u1c1de'*  and  *'death  by  his  own 
band"  mean  the  same  thing.  Moore  V.Connecticut 
Mat.  L.  Ins.  Co.  1  Flipp.  868. 
See  also  the  principal  case. 
Xor  is  death  by  hanging  oneself  while  insane 
wichin  a  proviso  in  an  Insurance  policy  that  the 
insurance  shall  not  extend  to  death  or  disability 
caused  wholly  or  in  part  by  bodily  infirm ities  or 
diwase  or  by  suicide  or  by  self-inflicted  injuries. 
Accident  Ins.  Co.  of  K.  A.  v.  Crandal,  mtpra;  Knick- 
erbocker L.  Ins.  Co.  v.  Peters,  42  Md.  414. 

The  act  of  self-destruction  which  will  avoid  an 
insuraoce  policy  containing  a  condition  that  it 
6^all  be  void  if  the  assured  shall  die  by  his  own 
hand  must  be  voluntary.  St.  Louis  Mut.  L.  Ins.  Co. 
V.  Graves,  6  Bush,  268. 

And  to  recover  upon  an  Insurance  policy  con- 
taining such  a  condition  it  must  appear  that  bis  act 
of  suicide  was  an  insane  act,  and  the  immediate 
consequence  and  result  of  his  insanity.  Hathaway 
V.  National  L.  Ins.  Co.  48  V t.  886. 

An  insured  person  committing  suicide  while  he 
nndemande,  as  a  man  of  sound  mind  would,  the 
coDsequenoes  to  follow  from  his  acts  to  himself,  his 
character,  his  family,  and  others,  and  has  ability  to 
comprehend  the  If  wf  ulness  of  the  act  as  a  sane  man 
would.  Is  to  be  regarded  as  sane  so  that  the  act 
would  invalidate  his  policy.  Kitter  v.  Mutual  L. 
Ins.  Co.  28  17.  S.  A  pp.  612,  70  Fed.  Bep.  964. 

And  death  of  the  Insured  by  his  own  hand  is 
vithin  the  proviso  of  a  Ufe  insurance  policy  against 
liability  in  case  he  shall  die  by  his  own  hand,  where 
be  was  in  possession  of  his  ordinary  reasoning 
faculties,  and  from  pride,  anger.  Jealousy,  or  a 
desire  to  escape  from  the  His  of  life  intentionally 
takes  his  own  life.  Mutual  L.  Ins.  Co.  v.  Terry,  82 
r .  S.  15  Wall.  580, 21 L.  ed.  286;  Charter  Oak  L.  Ins. 
Co.  V.  Rodel,95  XT.  8.  286,  24  L.  ed.  488;  Moore  v. 
Connecticut  Mut.  L.  Ins.  Co.  supra. 

Or  where  he  does  it  from  shame,  dread  of  expos- 
ure, or  fear  of  coming  to  poverty.  Moore  v.  Con- 
necticut Mut.  L.  Ins.  Co.  mpra. 

II.  Degree  of  imanUy  which  todl  excuse. 
a.  OeneraUy. 
While  the  general  rule  is  as  above  stated,  it  Is 
universally  conceded  that  any  Insanity  without  ref- 
85L.ItA. 


erence  to  its  degree  does  not  necessarily  relieve 
from  the  consequences  of  suicide,  under  a  condition 
in  an  Insurance  policy  against  self-destruction. 

There  must  at  least  be  something  more  than  mere 
error  of  judgment,  there  must  at  least  be  mental 
disorder.  Moore  v.  Connecticut  Mut.  L.  Ins.  Co.  1 
Flipp.  863. 

But  the  question  as  to  what  degree  of  insanity 
will  relieve  from  the  consequences  of  suicide  is  one 
upon  whioh  the  courts  have  not  agreed. 

b.  Teat  of  conwUmmem  and  intent. 

The  English  rule  is  that  a  condition  against  lia- 
bility in  case  of  suicide  in  an  Insurance  policy  in- 
cludes all  cases  of  voluntary  self-destruction 
whether  the  insured  was  sane  or  not  at  the  time, 
aift  v.  Schwabe,  2  Car.  &  K.  184,  8  C.  B.  487, 17  L.  J. 
C.  P.  N.  8. 2. 

And  that  a  proviso  in  a  policy  that  itshall  be  void  If 
the  assured  shall  die  by  his  own  hand  includes  all 
voluntary  acts  of  self-destruction.  Borradaile  v. 
Hunter,  6  Mann.  &  G.  680, 12  L.  J.  C.  P.  N.  S.  226,  7 
Jur.  443;  6  Scott,  N.  B.  418. 

Thus,  where  an  Insured  person  falls  from  a  win- 
dow, and  there  is  evidence  tending  to  show  insan- 
ity, the  question  is  not  whether  he  threw  himself 
out  of  the  window,  but  whether,  if  so,  he  did  it 
voluntarily  and  not  through  confusion  of  his 
senses.  Stormont  v.  Waterloo  Life  &  C.  Assur.  Co. 
1  Fost.  &  F.  22. 

So,  death  of  an  insured  person  by  drowning  from 
voluntarily  throwing  himself  into  a  river  knowing 
at  the  time  he  would  thereby  destroy  his  life  and 
intending  to  do  so  is  within  a  proviso  in  a  life  in- 
surance policy  that  it  shall  be  void  if  the  assured 
shall  die  by  his  own  hand,  although  at  the  time  of 
committing  the  act  he  was  not  capable  of  Judging 
between  right  and  wrong.  Borradaile  v.  Hunter, 
mpra;  Dormay  v.  Borradaile,  6  C.  B.  880,  11  Jur. 
281. 

But  to  avoid  a  life  insurance  policy  containing  a 
clause  against  liability  in  case  the  assured  shall 
commit  suicide,  on  the  erround  of  insanity,  it  must 
appear  that  the  assured  at  the  time  he  committed 
the  act  could  distinguish  between  right  and  wrong 
to  the  extent  of  being  able  to  understand  and  ap- 
preciate the  nature  and  quality  of  the  act  he  was 
doing.  Clift  V.  Schwabe,  2  Car.  &  K.  134, 138, 17  L. 
J.  C.  P.  N.  S.  2,  8  C.  B.  487. 

And  a  person  is  not  necessarily  insane,  who  vol- 
untarily commits  suicide  intending  to  do  so  at  a 
time  when  he  Is  stated  In  general  terms  to  be  in- 
capable of  distinguishing  t)etween  right  and  wrong, 
as  he  might  be  incapable  of  distinguishing  between 
right  and  wrong  because  of  want  of  requisite 
knowledge,  experience,  or  want  of  reasoning 
powers  equal  to  the  occasion,  though  quite  sufll- 
cient  to  sustain  the  character  of  a  man  of  sense 
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designedly  or  intentionally  took  his  own  life. 
The  reply  consisted  of  a  general  denial,  and  an 
averment  that  the  assured  did  not  take  such 
opium  or  other  poisonous  substance  with  the 
intent  or  purpose  of  producing  death,  and  that, 
if  death  did  ensue  from  the  taking  of  such 
poison,  it  was  unintentional,  and  purely  acci- 
dental. On  the  trial  at  January  term,  1892, 
the  court  gave,  among  others,  the  following 
instructions:  *'(4)  You  are  instructed  that  un- 
less you  believe  from  the  testimony  in  this  case 
that  the  said  S.  Fred  Harker  came  to  his  death 
by  his  own  act,  by  opium  poison  self -ad  minis- 
tered, with  intent  to  destroy  his  own  life,  or 
that  be  falsely  stated  that  he  had  no  predispo- 
sition, either  inherited  or  acquired,  to  a  consti- 
tutional disease,  as  insanity,  your  verdict  must 
be  for  the  plaintiff.  (5)  If  you  believe  from 
the  testimony  in  this  case  that  the  said  Harker 
died  from  poison  self- administered,  except  you 
believe  from  the  evidence  that  the  taking  of 


such  poison  was  unintentional  or  accidental. 
your  verdict  will  be  for  the  defendant."  "(Sj 
You  are  instructed  that  accidental  death,  al- 
though literally  by  one's  own  act,  ia  not  withio 
the  terms  of  the  warranty  exempting  the  com- 
pany from  liability  upon  the  policy;  and,  when 
It  is  shown  that  the  death  was  accidental  or 
unintentional,  a  recovery  may  be  had  on  tbt 
policy  in  this  case,  if  you  believe  from  all  the 
evidence  that  Harker  took  as  a  medicine,  aod 
without  an  intent  to  destroy  his  own  life,  and 
by  accident  he  took  an  overdose  of,  poisoo, 
and  death  resulted  therefrom,  your  Teidict  wfj 
be  for  the  plaintiff,  except  you  find  that  de- 
fendant has  proved  the  other  defense  relied  oa. 
(0)  If,  from  all  the  evidence  in  this  case,  yoa 
are  in  doubt  whether  the  death  of  said  Harker 
was  the  result  of  accident  or  suicide,  you  will 
resolve  the  doubt  in  favor  of  the  theory  of  ac- 
cident. (10)  If  you  believe  from  the  cvideoce 
in  this  case  that  the  said  Harker,  in  his  appli- 


and  understaadi  ng  on  ordinary  queetione.   Dormay 
V.  Borradaile,  10  Beav.  886. 

And  this  Is  the  test  adopted  by  the  state  courts  of 
moet^  or  at  least  a  majority,  of  the  United  States. 

Tbus,  a  life  insuranoe  policy  containing  the  con- 
dition that  it  shall  be  void  if  the  assured  shall  die 
by  his  own  hand  is  avoided  by  suicide  committed 
when  the  assured  understood  the  nature  of  the  act 
and  intended  to  take  his  own  life,  though  he  was 
insane  at  the  time.  Dean  v.  American  Mut.  L.  Ins. 
Co.  4  Allen,  96;  Van  Zandt  v.  Mutual  Ben.  L.  Ins. 
Co.  55  N.  Y.  109, 14  Am.  Rep.  315. 

In  Van  Zandt  v.  Mutual  Ben.  L.  Ins.  Co.  supra^  it 
is  said  that  what  was  said  in  Terry  v.  Life  Ins.  Co. 
infroL,  II.  c,  on  the  question  of  the  capacity  of  the 
deceased  who  had  committed  suicide  to  appreciate 
the  moral  character  of  the  act  was  obiter  and  not 
involved  In  the  substance  of  the  decision. 

And  Breasted  v.  Farmers*  Loan  &  T.  Co.  4  Hill,  73, 
8  N.  Y.  299,  59  Am.  Deo.  482,  supra^  I.,  was  distin- 
gruished  upon  the  Around  that  the  holdinir  in  that 
case  was  that  a  man  so  Insane  as  to  be  Incapable  of 
disoemlner  between  right  and  wrong  can  form  no 
intention  with  reference  to  suicide,  and  that  this  is 
a  much  broader  proposition  that  the  question  of 
failure  to  appreciate  the  wrong  of  the  particular 
act. 

And  self-destruction  by  aa  insured  person  in- 
tending to  destroy  his  life  and  comprehending  the 
physical  nature  andlconsequences  of  his  act  bars 
a  recovery  under  a  policy  containing  a  proviso  In- 
yalidating  it  in  case  of  such  death,  whether  or  not 
he  was  capable  of  understanding  and  appreciating 
the  moral  nature  and  quality  of  his  act.  Nimlok 
V.  Mutual  Ben.  L.  Ins.  Co.  8  Brewst.  (Pa.)  502. 

Self-destruction  by  an  insured  person  is  suicide 
within  the  meaning  of  a  condition  in  an  insurance 
policy  against  liability  In  case  of  death  by  suicide, 
where  the  insured  was  conscious  of  the  act  he  was 
committing  and  intended  to  take  his  own  life,  and 
was  capable  of  understanding  the  nature  and  con- 
sequences of  the  act,  whether  he  understood  its 
moral  aspect  and  distinguished  between  right  and 
wrong  or  not.  Gkiy  v.  Union  Mut.  L.  Ins.  Co.  9 
Blatchf .  142. 

Where  he  had  sufficient  mind,  reason,  and  judg- 
ment to  rationally  consider  and  determine  whether 
he  preferred  to  die  or  live,  he  is  responsible  though 
his  mind  was  to  some  extent  unsound  and  he  could 
not  distinguish  right  from  wrong;  but  if  his  mind, 
reason*  and  judgment  became  impaired,  and  an  in- 
sane idea  that  he  must  take  his  own  life  took  hold 
of  It  and  got  control  of  his  reasoning  faculties  to 
the  extent  that  he  could  not  resist  iU  a  recovery 
upon  the  policy  could  be  had.  Hathaway  v.  Na- 
tional L.  Ins.  Co.  48  Vt.  886. 
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And  the  mere  fact  that  an  insured  person  was  id- 
sane  when  he  took  his  life  is  not  of  itself  sufficiefit 
to  defeat  a  recovery  upon  the  policy  oontalninir 
such  a  condition,  except  in  case  of  such  death 
while  insane.  It  must  be  established,  not  only  that 
he  was  insane,  but  that  he  flred  the  fatal  shot  with 
the  intention  of  taking  his  life,  and  the  question  of 
his  moral  responsibility  is  ImmateriaL  Mutua) 
Ben.  L.  Ins.  Co.  v.  Daviess,  87  Ky.  541;  Cooper  r. 
Massachusetts  Mut.  L.  Ins.  Co.  IOCS  Mass.  287, 8  Am. 
Rep.  451. 

In  Mutual  Ben.  L.  Ins.  Co.  v.  Daviess,  stqvro,  Mu- 
tual  L.  Ins.  Co.  v.  Terry,  82  U.  8. 15  WalL  580. 21  U 
ed.  286,  mfra^  II.  d,  was  distinguishecl  upon  the 
ground  that  in  that  case  the  words  of  the  policr 
were  ''shall  die  by  his  own  hand"  and  nothing 
more. 

But  a  Ufe  insuranoe  policy  contalnlnR  a  coodi- 
tion  that  it  shall  be  void  if  the  Insured  shall  die  by 
his  own  hand  is  Invalidated  by  suicidew  where  the 
assured  exercised  volition  and  was  capeble  of 
forming  an  intention,  and  committed  the  act  witb 
full  knowledge  that  death  would  follow,  bis  mind 
concurring  in  the  act.  Weed  v.  Mutual  Ben.  L. 
Ins.  Co.  70  N.  Y.  561. 

So,  one  who  takes  an  overdose  of  laudanum  whicb 
causes  his  death  while  intoxicated  does  not  die  bj 
bis  own  hand  within  the  meaning  of  a  oon<lttioQ 
invalidating  an  Insurance  policy  if  the  assured 
should  die  by  his  own  hand,  though  the  mistake  or 
accident  in  taking  the  poison  was  in  some  sense  oc- 
casioned by  the  drunkenness;  but  if  he  took  it  with 
intent  to  destroy  life  it  would  be,  thou^rh  it  was  the 
intent  of  a  drunken  man.  Equitable  L.  Aasur.  Soc. 
V.  Paterson,  41  Ga.  838. 5  Am.  Ben.  685. 

And  in  Cooper  v.  Massachusetts  Mut.  I<.  Ins.  Co. 
102  Mass.  227, 8  Am.  Rep.  451,  it  was  held  that  a  life 
insurance  policy  containing  the  stipulation  that  it 
shall  be  void  if  the  assured  shall  die  by  suicide  ta 
avoided  by  the  death  of  the  assured  by  tiang^mr 
himself,  though  it  was  done  under  the  influence  of 
insanity,  where  there  was  no  evidence  of  delerium 
or  madness,  or  that  the  act  was  involuntary. 

And  in  St.  Louis  Mut.  L.  Ins.  Co.  v.  Oravee^  6  Bush, 
268,  the  question  whether  if  a  paroxysm  of  moral  in- 
sanity caused  the  death  of  the  insured,  the  suicidal 
act  would  be  voluntary  so  as  to  render  the  poliey 
void  under  condition  therein  that  It  should  be  void 
if  the  assured  should  die  by  his  own  hand,  was  con- 
sidered. Judges  Bobertson  and  Peters  holding  in 
the  affirmative,  and  Judges  Williams  and  Hardin 
in  the  negative,  though  all  concurred  in  the  result 
of  the  decision  of  the  whole  case. 

In  Moore  v.  Connecticut  Mut.  L.  Ins.  Cou  1  FUppw 
868,  however,  it  was  held  that  to  understand  the 
general  nature,  consequences,  and  efltot  of  the  act 
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cation,  gave  a  false  answer  to  the  company,  to 
the  question  whether  he  was  predisposed  to  the 
constitutional  disease  of  insanity,  whether  such 
predisposition  was  hereditary  or  acquired,  such 
false  answer  will  render  the  policy  void,  and 
your  verdict  wDl  be  for  the  defendant.  (11) 
The  defense  is  a  legal  one,  and  is  to  be  so  re- 
garded by  you.  The  purpose  of  those  ques- 
tions and  answers  is  to  enable  the  company  to 
determine  whether  they  will  accept  the  risk 
and  insure  the  applicant.  By  express  agree- 
ment, these  answers  are  warranted  to  be  true, 
and  offered  to  the  company  as  a  consideration 
of  the  contract  of  insurance.  The  answers 
should  be  true,  and  unless  they  were  true,  to 
the  knowledge  of  the  applicant,  the  policy  is 
void.  (12)  Some  evidence  has  been  offered  you 
for  the  purpose  of  showing  that  some  proceed- 
ings were  had  in  the  county  court  of  Perry 
county,  Illinois,  in  the  year  1885,  in  which  the 
said  Marker  was  adjudged  to  be  insane;  that 


he  was  sent  to  the  asylum  of  the  state  of  Illi- 
nois, at  Anna.  This  evidence  is  not  conclusive 
on  you  as  to  his  alleged  insanity.  Tou  are  to 
consider  it  in  connection  with  all  the  evidence 
in  the  case,  and,  from  all  the  testimony,  deter- 
mine whether  the  deceased  was  in  fact  predis- 
posed to  insanity,  whether  the  same  was  con- 
stitutional, hereditary,  or  acquired,  and  whether, 
at  the  time  he  gave  the  answer  to  the  question 
to  which  I  have  directed  your  attention,  it  was 
known  to  him  to  be  false.  If  you  believe  from 
all  the  evidence  that  the  answer  to  said  ques- 
tion was  in  fact  untrue,  you  will  find  for  the 
defendant.  (18)  If  you  believe  from  the  evi- 
dence in  this  case  that,  prior  to  making  this 
application  for  insurance,  the  said  Harker  had 
been  insane,  and  vou  further  believe  that 
owing  to  some  peculiarity  of  temperament,  or 
habits  of  life,  he  was  liable  to  a  return  of  his 
insanity,  whether  the  same  was  inherited  or 
constitutional,  you  will  find  for  the  defendant.'* 


means  more  than  merely  understandlnff  the  act  by 
which  life  was  taken,  and  oovers  suicide  as  an  ac- 
complished fiact. 

0.  l^tt  of  eapaeUy  to  understand  the  morai  char" 
aeter  of  the  act. 

The  question  whether  a  person  committing  sui- 
cide had  capacity  to  understand  the  moral  charac- 
ter of  the  act  is  the  test  adopted  by  the  United 
States  Supreme  Court,  and  the  courts  of  several  of 
the  states  have  followed  the  same  rule. 

Tbus,  the  intentional  killing  of  himself  by  the  in- 
jured when  his  reasoning  faculties  are  so  far  im- 
paired by  insanity  that  he  is  unable  to  understand 
the  morai  character  of  his  act  is  not  suicide  or  self 
destruction  or  dying  by  his  own  hand  within  the 
meaninir  of  those  words  in  a  clause  excepting  such 
Fiska,  thouirh  he  understood  the  physical  nature, 
consequences,  and  effect  of  his  act.  Ck)nnecticut 
Mat  L.  Ins.  Co.  v.  Akens,  150  U.  8.  4«8«  87  L.  ed. 
1148;  Mutual  L.  Ins.  Co.  v.  Terry,  82  U.  S.  16  Wall. 
Seo.  21  L.  ed.  2b8;  Manhattan  L.  Ins.  Co.  v.  Brough- 
toD,  109  U.  S.  121, 27  L.  ed.  878;  Charter  Oak  L.  Ins. 
Co.  V.  Rodel.  96  U.  8.  285, 24  L.  ed.  438;  Ritter  v.  Mu- 
tual  L.  Ins.  Co.  28  U.  8.  App.  612,  70  Fed.  Bep.  954; 
Waters  y.  Connecticut  Mut.  L.  Ins.  Co.  2  Fed.  Rep. 
^  New  Home  Life  Asso.  v.  Hagler,  29  lU.  App. 
437;  Michigan  Mut.  L.  Ins.  Co.  v.  Nauffle,  180  Ind. 
79;  filackstone  v.  Standard  Life  &  Acoi.  Ins.  Co.  74 
Mich.  692, 8  L.  R.  A.  486:  American  L.  Ins.  Co.  v. 
Isett,  74  Pa.  1T6;  Schultz  v.  Insurance  Co.  40  Ohio  St. 
217, 48  Am.  Rep.  676;  Phadenhauer  v.  Germania  L. 
ln&.  Co.  7  Heisk.  567, 19  Am.  Rep.  628. 

And  a  policy  containing  a  condition  rendering  it 
^oid  in  case  the  insured  shall  die  by  suicide  is  not 
forfeited,  and  a  recovery  thereon  is  not  barred, 
where  the  insured  commits  suicide  while  so  insane 
that  bis  Judgment  was  entirely  overpowered,  and 
he  was  unable  to  distinguish  between  right  and 
wroDfr,  though  he  committed  the  act  intending  to 
take  life  and  knowing  that  death  would  result. 
Comiecticut  MuL  L.  Ins.  Co.  v.  Groom,  86  Pa.  96,  27 
Am.  Bep.  689. 

Suicide  by  the  insured  is  not  death  by  bis  own 
hand  within  the  meaning  of  such  a  condition,  where 
he  was  insane  to  such  an  extent  as  to  render  him 
incapable  of  forming  a  rational  Judgment  with  re- 
spect to  the  act  of  self-destruction.  Terry  v.  Life 
Ins.  Co/1  DHL  406;  American  L.  Ins.  Co.  v.  Isett, 
'vpra;  Moore  v.  Connecticut  Mut.  L.  Ins.  Co.  1 
nipp.  808:  Hiatt  v.  Mutual  L.  Ins.  Co.  2  DUl.  672, 
note. 

Or  where  his  reason,  conscience,  and  will  were 
overpowered.  Knickerbocker  L.  Ins.  Co.  v.  Pe- 
ters. 42  Md.  414. 

A  man  is  insane  so  as  to  prevent  the  forfeiture 
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of  an  insurance  policy  conditioned  against  death 
by  his  own  hand  in  case  of  his  suicide,  where  he  is 
not  capable  of  understanding  that  his  design  is  un- 
lawful or  that  the  act  is  morally  wrong,  or  where, 
understanding  this,  he  is  unable  to  control  his  con- 
duct in  the  light  of  such  knowledge.  Waters  v. 
Connecticut  Mut.  L.  Ins.  Co.  2  Fed.  Kep.  862. 

So,  a  warranty  in  an  application  for  insurance 
that  the  applicant  will  not  die  by  his  own  hand  is  of 
the  same  effect  with  relation  to  the  effect  of  suicide 
upon  the  liability  of  the  insurer  as  a  similar  condi- 
tion in  the  policy.  Mutual  L.  Ins.  Co.  v.  Leubrie, 
88  U.  8.  App.  87,  71  Fed.  Rep.  848. 

And  death  by  suicide  of  the  insured  is  not  death 
by  his  own  hand,  within  such  a  warranty  in  an 
application,  where  at  the  time  bis  reason  and 
faculties  were  so  far  Impaired  that  he  was  un- 
able to  understand  the  moral  character,  general 
nature,  consequences,  and  effect  of  the  act,  or  was 
impelled  thereto  by  an  insane  Impulse  which  he 
had  not  power  to  resist.    Ibid, 

The  Idissoiui  statutory  provision  that  suicide 
shall  be  no  defense  in  an  action  upon  an  insurance 
policy  unless  the  assured  contemplated  suicide 
when  he  applied  for  the  policy  applies  to  insurance 
upon  the  assessment  plan  as  well  as  to  Insurance 
on  the  level  premium  plan.  Knights  Templar  &  M. 
Life  Indemnity  Co.  v.  Berry,  4  U.  8.  App.  868,  60 
Fed.  Etep.  6U. 

So,  knowledge  that  death  will  ensue,  and  delibera- 
tion on  the  part  of  an  insured,  are  not  conclusive 
as  to  his  responsibility  or  power  to  control  his  ac* 
tions,  in  an  issue  as  to  his  responsibility  as  to  sui- 
cide, as  such  knowledge  and  delilwration  are  con- 
sistent with  his  being  impelled  by  an  insane  im- 
pulse which  his  reason  could  not  resist.  Charter 
Oak  L.  Ins.  Co.  v.  Rodel.  95  [J.  8.  235, 24  L.  ed.  488. 

And  in  case  of  suicide  where  the  insured  is 
thus  impelled  the  condition  does  not  attach,  and 
the  insurer  remains  liable.  Ibid.,*  Mutual  L.  Ins.  Co. 
V.  Terry,  82  U.  S.  15  Wall.  580,  21  L.  ed.  286;  Moore  v. 
Connecticut  Mut.  L.  Ins.  Co.  1  Fllpp.  863;  Gay  v. 
Union  Mut.  L.  Ins.  Co.  9  Blatchf .  142;  Waters  v.  Con- 
necticut Mut.  L.  Ins.  Co.  2  Fed.  Rep.  892;  New 
Home  Life  Asso.  v.  Hagler,  29  111.  App.  487;  Suppi- 
ger  V.  Covenant  Mut.  Ben.  Asso.  20  111.  App.  595; 
Blackstone  v.  Standard  Life  &  Acci.  Ins.  Co.  74 
Mich.  592,  8  L.  R.  A.  786;  American  L.  Ins.  Co.  v. 
Isett,  74  Pa.  176. 

In  order  to  work  a  forfeiture  of  an  insurance 
policy  under  a  clause  excepting  suicide  the  act 
must  have  been  performed  voluntarily,  with  the 
intent  upon  the  part  of  the  assured  to  end  his  life, 
and  not  under  any  uncontrollable  influence  result- 
ing from  Insanity.  Blackstone  v.  Standard  Life  & 
AccL  Ins.  Co.,  and  Moore  v.  Connecticut  Mut.  L. 


Kansas  Supreme  Coubt. 


Mat, 


The  jury  on  January  14,  1892,  returned  a 
verdict  in  favor  of  the  plaintiff  for  $2,183.26, 
and.  after  the  overruling  of  a  motion  for  a  new 
trial  on  the  part  of  the  defendant,  the  court 
rendered  a  judgment  upon  the  verdict;  and  the 
insurance  company  prosecutes  this  proceeding 
in  error  to  reverse  said  judgment.  On  Febru- 
ary 8,  1896,  John  N.  Ritter,  administrator, 
died,  and  on  March  2, 1896,  John  Wiswell  was 
appointed  administrator  de  bonis  non,  and  the 
action  was  revived  in  this  court,  by  consent, 
March  5,  1896. 

Some  further  facts  appear  in  the  opinion. 

Mr.  R.  M.  Cheshire^  for  plaintiff  in  error: 
The  judgment  of  the  county  court  of  Perr^ 
county,  Illinois,  adiudging  Harker  insane,  is 
valid  in  Kansas,  and  cannot  be  impeached  col- 
laterally. 

Chapman  v.  Chapman,  48  Kan.  636. 


Had  the  defendant  in  error  alleged  insuiitT 
in  his  reply,  for  the  purpose  of  escaping  the 
violation  of  that  condition  in  the  contract  that 
his  intestate  "would  not  die  by  his  own  act," 
he  would  have  been  bound  to  have  proved  it 

Terry  v.  Life  Ins.  Co.  1  Dill.  408;  Mutual  L 
Ins.  Co.  V.  Terrp,  82  U.  S.  15  WaU.  580.  21 L 
ed.  236;  Weed  v.  Mutual  Ben,  L.  Ins.  Ch.  70 
N.  Y.  562;  McClure  v.  Mutual  L.  Ins,  Cc. 
55  N.  Y.  651;  VanZandt  v.  Mutual  Ben.  L 
Ins.  Co,  Id.  169,  14  Am.  Rep.  215. 

There  are  only  two  exceptions,  and  ther 
have  been  engrafted  by  judicial  decisions  to  an 
insurance  company's  liability  to  pay  the  insor- 
ance  when  the  death  results  from  the  assured's 
own  act.  One  is  that  the  death  was  accidental 
and  unintentional,  and  the  other  is  that  the  as- 
sured was  so  insane  when  he  committed  the 
act  that  his  mind  did  not  cooperate  in  the  act. 

Kansas  P.  R.  Co.  v.   Taylor,  17  Kan.  57i): 


Ins.  Ck).  supra;  Phillips  v.  Louisiana  Equitable  L.  I 
Ins.  Co.  26  La.  Add.  404. 

So,  the  doctrine  that  suicide  caused  by  an  irresis- 
tible impulse  will  not  relieve  tbe  insurer  has  been 
adopted  in  New  York,  though  ber  courts  bold 
to.tbe  doctrine  that  the  test  is  coDSolousness  and 
intent  rather  than  capacity  to  understand  the 
moral  character  of  the  act. 

Tbus,  an  act  by  an  insured  person  which  he  is 
aware  will  terminate  his  life,  done  under  tbe  con- 
trol of  an  insane  impulse  caused  by  derangement 
of  his  intellect  which  deprives  him  of  capacity  of 
governmg  his  own  conduct  In  accordance  with  rea- 
son, cannot  be  regarded  as  volun'cary,  and  Is  not 
within  the  provisions  of  a  policy  avoiding  it  in  case 
the  assured  die  by  his  own  hand.  Meacbam  v. 
Kew  York  State  Mut.  Ben.  Asso.  27  N.  Y.  Week. 
Dig.  421. 

But  a  policy  containing  such  a  condition  is  in- 
validated by  suicide  unless  the  assured  was  so  men- 
tally disordered  as  not  to  understand  that  the  act 
he  committed  would  cause  his  death,  or  unless  he 
committed  it  under  the  influence  of  some  insane 
impulse  which  he  could  not  resist;  it  is  not  sulBcient 
that  his  mind  was  so  impaired  that  he  was  not  con- 
scious of  the  moral  obliquity  of  the  act.  Van 
Zandt  V.  Mutual  Ben.  L.  Ins.  Ck>.  55  N.  Y.  169, 14  Am. 
Rep.  215. 

And  taking  laudanum  by  an  insured  person  who 
was  at  tbe  time  aware  that  it  would  terminate  his 
life  cannot  be  regarded  as  his  voluntary  act  within 
such  a  proviso  where  he  acted  under  tbe  control 
of  an  insane  impulse  caused  by  disease  and  derange- 
ment of  his  intellect  which  deprived  him  of  the 
capacity  of  governing  his  own  conduct  in  accord- 
ance with  reason.  Newton  v.  Mutual  Ben.  L.  Ins. 
Co.  76  N.  Y.  426,  82  Am.  Rep.  385. 

d.  Test  of  respomOtUitv  for  criminal  acts. 

Some  of  the  cases  have  adopted  the  theory  that 
as  suicide  is  a  criminal  act  the  rule  of  responsibil- 
ity for  criminal  acts  should  be  applied  to  its  effect 
with  relation  to  a  condition  against  self  destruc- 
tion, in  a  life  insurance  policy. 

Thus,  suicide  which  will  avoid  a  life  insurance  pol- 
icy containing  a  provision  against  death  by  suicide 
or  by  one's  own  hand  must  have  been  committed 
when  there  was  mind  enough  for  a  criminal  intent. 
Phadenhauer  v.  Germania  L.  Ins.  Ck>.  7Hei8k.  567. 19 
Am.  Rep.  623;  Beyley  v.  Alexander,  Bast's  Notes, 
Case  79,  Morley's  India  Dig.  362. 

The  defense  of  insanity  to  excuse  suicide,  within 
the  meaning  of  a  condition  in  an  insurance  policy 
that  it  shall  be  void  if  the  assured  shall  die  by  his 
own  hand,  is  placed  upon  the  same  ground,  so  far  as 
the  question  of  the  moral  character  of  the  act  is  con- 
cerned, as  a  defense  for  murder,  the  test  being  the 
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capability  of  the  assured  to  Judge  between  rifbt 
and  wrong.  Moore  v.  Connecticut  Mut.  L.  Ins.  Co. 
1  Flipp.  368;  Breasted  v.  Farmers'  Loan  &  T.  Co.»N. 
Y.289,A0Am.  Dec.  4S2. 

And  an  Insurance  policy  containing  such  a  con- 
dition is  invalidated  by  the  suicide  of  the  insured 
unless  it  be  clearly  shown  that  at  the  time  his  meo- 
tal  condition  was  such  as  to  render  blm  legally  and 
morally  Irresponsible  for  his  acta.  Merrltt  v.  Cot- 
ton States  L.  Ins.  Co.  65  G  a.  103. 

The  question,  in  an  action  upon  such  a  policy,  in 
which  the  assured  had  committted  suicide,  is  not 
whether  the  party  was  sane  or  insane,  but  whether 
the  act  of  self-destruction  was  a  criminal,  mten- 
tional,  and  voluntary  act  designed  to  take  life,  and 
the  party  was  at  the  precise  time  competent  K' 
realize  the  consequences  of  the  means  employed  tv 
take  his  life.  Fowler  v.  Mutual  L.  Ins.  Co.  4  Laos. 
202. 

In  Fowler  v.  Mutual  L.  Ins.  Co.  supra.  Breasted  x. 
Farmers*  Loan  Sc  T.  Co.  supra,  I.,  was  distinguished 
upon  the  ground  that  in  that  case  the  evidence  d 
insanity  was  clear  and  Indlspurable,  and  the  testi- 
mony did  not  show  that  the  act  was  a  voluntary 
one  committed  while  entirely  conscious  of  its  rea. 
character. 

III.  Suicide  sane  or  insane. 

This  subject  is  treated  in  a  note  to  BillingB  v.  Ac- 
cident Ins.  Co.  of  N.  A.  ('V  t.)  17  L.  K.  A.  89.  Belov 
will  be  found  a  few  additional  casee. 

Tbe  death  of  an  insured  person  by  suicide  while 
insane  is  a  defense  to  an  action  upon  a  policy  of 
insurance  containing  a  condition  that  It  sbali  be 
invalid  in  case  of  self-destruction  whether  volun- 
tary or  Involuntary,  and  whether  he  be  sane  or  in- 
sane. Dennis  v.  Union  Mut.  L.  Ins.  Co.  84  CaL  Si\\ 
Trltcbler  v.  Keystone  Mut.  Ben.  Asso.  6  North- 
ampton County  Rep.  901,  Affirmed  In  180  Pa.  SOSl 

So,  a  provision  in  an  insurance  policy  that  it  shall 
be  void  in  case  of  suicide  of  the  insured,  whether 
voluntary  or  involuntary,  sane  or  insane,  will  pre- 
vent recovery  where  the  insured  killed  himself  un- 
intentionally while  insane.  Sparks  v.  Knights 
Tempiar*s  &  M.  Life  Indemnity  Co.  1  Mo.  App.  Rep. 
384. 

And  an  insurance  policy  providing  that  self-de- 
struction by  the  insured,  whether  sane  or  Insane, 
within  three  years,  will  avoid  the  policy,  is  void 
where  the  Insured  commits  suicide  by  taking  poieoa 
within  such  time,  whether  the  act  is  deliberately 
done  with  such  intent  or  otherwise.  Union  Gent. 
L.  Ins.  Co.  V.  Hollowell,  14  Ind.  App.  611. 

An  accidental  pistol  wound  in  the  foot  of  the  in- 
sured person  causing  tetanus  with  great  bodily 
pain  and  delirium  or  fever,  however,  maybe  found 
to  be  the  proximate  cause  of  his  death,  within  the 
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Brea$ted  v.  Farmers'  Loan  AT.  Co,  4.  Hill,  78, 
«  N.  Y.  299.  69  Am.  Dec.  482;  Van  Zandt  v. 
Mutual  Ben.  L.  Ins.  Go.  supra. 

Unless  such  self-destruction  was  the  result 
of  accident,  mistake,  or  insanity,  or  the  de- 
cedent was  involuntarily  driven  to  it  by  an  in- 
sane impulse  which  disabled  him  from  con- 
trolling bis  own  action,  Hay  committed  suicide 
within  the  meaning  of  the  policy,  and  it  be- 
came void. 

Meaeham  v.  New  York  State  Mut,  Ben.  Asso. 
120  N.  Y.  237. 

A  stipulation  inserted  in  writing  on  the  face 
of  the  policy,  on  the  literal  truth  or  fulfilment 
of  which  the  validity  of  the  entire  contract  de- 
pends; is  considered  to  be  on  the  face  of  the 
policy,  although  it  may  be  written  on  the  mar- 
.gin  or  transversely,  or  on  a  subjoined  paper  re- 
ferred to  it  in  the  policy. 


Ripley  v.  JStna  Ins.  Co,  80  N.  Y.  186,  86 
Am.  Dec.  862;  Vose\.  Eagle  Life  db  Health  Ins. 
Co.  6  Cush.  47;  Olendale  Woolen  Mfg.  Go,  v. 
Protection  Ins.  Co.  21  Conn.  19,  54  Am.  Dec. 
809;  2  Parker.  Ins.  650;  Phanix  Mut.  L.  Ins. 
Co,  V.  RaMin,  120  U.  S.  188,  30  L.  ed.  644; 
Phillips.  Ins.  §  537;  Carpenter  v.  American 
Ins.  Co.  1  Story,  67;  Washington  L,  Ins,  Co, 
V.  Baney,  10  Kan.  525;  Bawls  v.  American 
Mut.  L,  Ins.  Co.  27  N.  Y.  295,  84  Am.  Dec. 
280;  8  Kent,  Com.  ♦282-287. 

If  the  judgment  affects  the  status  of  any  per- 
son or  of  any  subject- matter,  as  in  a  suit  for 
divorce,  it  is  conclusive  upon  the  whole  world, 
and  is  therefore  classed  as  a  judgment  in  rem. 

Freem.  Judgm.  §  18;  1  Greenl.  Ev.  §  556; 
State  V.  Norton,  20  Kan.  508;  Bead  v.  Daniels, 
88  Kan.  1;  Mastin  v.  Gray,  19  Kan.  466,  27 
Am.  Rep.  149. 


meaninfr  of  an  aocident  policy  oondltloDlner  against 
liability  in  ease  of  suicide,  sane  or  Insane,  and  in- 
tentlODal  injuries,  where  the  assured  cuts  his  throat 
in  a  period  of  delirium  or  state  of  frenzy  wbioli  is 
uncontrollable.  Travelers*  Ins.  Ck).  v.  Mellck.  27 
U.  &  App.  5*7.  66  Fed.  Bep.  178, 27  L.  R.  A.  629. 

rv.  The  pteadings. 

A  plea  in  an  action  on  an  insurance  policy  settinsr 
up  a  forfeiture,  and  alleginflr  as  a  ground  therefor 
that  the  insured  had  taken  his  own  life,  is  suffi- 
cient without  an  averment  that  he  was  sane  at  the 
time.  Supreme  Ck>mmandery  K.  of  G.  R.  v.  Aias- 
worth,  71  Ala.  488,  449. 46  Am.  Rep.  882. 

And  an  allegation  in  an  answer  to  a  complaint 
in  an  action  upon  an  Insurance  policy  contaioing 
a  condition  against  suicide,  that  the  Insured  did 
wrongfully,  wickedly,  and  fraudulently,  and  of  his 
own  volition,  commit  suicide,  sufficiently  alleges 
that  be  committed  suicide  while  sane.  Northwest- 
em  Benev.  ft  Mut.  Aid  Asso.  v.  filoom.  21  111.  App. 
150. 

So,  a  plaintiff  in  an  action  upon  an  insurance  pol- 
icy issued  upon  a  warranty  that  the  Insured  would 
not  die  by  his  own  hand,  where  he  committed  sui- 
cide whfle  insane,  need  not  allege  the  suicide  and 
that  be  was  insane  when  he  committed  it;  a  gen- 
era!  averment  that  the  condition  precedent  was 
duly  performed  being  all  that  is  required.  Mut- 
ual Li.  Ins.  Co.  V.  Leubrte,  88  U,  8.  App.  87,  71  Fed. 
Rep.  843. 

V.  Determination  as  to  the  existence  of  inaanUy. 

The  question  whether  a  death  by  suicide  of  an 
insured  person  was  voluntary  or  involuntary,  or 
the  result  of  an  insane  impulse  which  he  could  not 
resist,  where  there  was  evidence  of  insanity,  is  not 
determinable  as  a  matter  of  law.  but  is  one  of  fact 
for  the  Jury.  Meaeham  v.  New  York  State  Mut. 
Ben.  Asso.  120  N.  Y.  287. 

The  genera]  presumption  is  that  every  man  is 
sane  until  the  contrary  is  proved,  and  suicide  is  but 
one  fact  which  goes  with  all  other  precedent  facts 
to  the  Jury  for  their  consideration  on  the  question 
of  the  existence  of  insanity.  Weed  v.  Mutual 
Ben.  L.  Ins.  Co.  8  Jones  &  S.  886. 

And  the  weight  of  evidence  of  insanity  of  the  in- 
sured in  an  action  upon  an  Insurance  policy  condi- 
tioning against  death  by  the  hand  of  the  insured  is 
also  a  question  for  the  Jury,  and  not  for  the  Judge. 
Charter  Oak  L.  Ins.  Co.  v.  Rodel,  96  XT.  S.  288.  24  L. 
ed.  433;  Hathaway  v.  National  L.  Ins.  Co.  48  Vt.  886. 

And  the  Judge  cannot  properly  take  the  case 
from  the  Jury  in  an  action  upon  an  insurance  pol- 
icy conditioning  that  it  shall  be  void  if  the  insured 
shall  die  by  his  own  hand,  if  there  is  any  evidenoe 
tendinir  to  prove  that  he  was  Insane  when  he  did 
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the  act  which  caused  his  death.  Charter  Oak  L. 
Ins.  Co.  V.  Rodel.  supra. 

So,  the  question  as  to  whether  there  was  a  breach 
of  a  condition  of  a  life  policy  providing  that  the 
company  should  not  be  liable  if  the  assured  died 
from  suicide  committed  within  two  years  is  one  of 
fact  for  the  Jury,  where  the  evidence  shows  that 
the  assured  shot  himself  intending  that  death 
should  result,  and  there  was  also  evidence  tending 
to  show  that  he  was  insane  at  the  time.  Meaeham 
V.  New  York  State  Mut.  Ben.  Asso*.  supra. 

So,  a  .finding  of  a  Jury  in  an  action  upon  an  in- 
surance policy,  upon  the  question  of  the  mental 
capacity  of  the  insured  at  the  time  of  committing 
the  suicide,  will  not  be  disturbed  on  appeal  where 
there  is  a  conflict  in  the  testimony.  New  Home 
Life  Asso.  V.  Hagler,  28  III.  App.  487. 

But  acts  and  circumstances  which  are  as  consist- 
ent with  sanity  as  with  insanity  will  not  authorize 
the  submission  of  the  question  to  a  Jury.  IVeed  v. 
Mutual  Ben.  L.  Ins.  Co.  70  N.  Y.  661. 

And  where  an  insured  person  fell  upon  the  side- 
walk causing  an  injury  at  the  base  of  the  brain, 
and  afterwards  became  insane  and  about  six  weeks 
after  the  fall  purposely  took  his  own  life,  the  ques- 
tion whether  the  injury  received  by  the  fall  was 
the  cause  of  the  killing  is  too  conjectural  to  be 
submitted  to  the  Jury  as  a  direct  cause  of  self-de- 
struction. Streeter  v.  Western  Union  Mut  Life  & 
Acci.Soc66Mich.198. 

VI.  Presumptions  and  burden  of  proof. 

Insanity  cannot  be  presumed  from  the  mere  fact 
of  suicide.  Weed  v.  Mutual  Ben.  L.  Ins.  Co.  70  N.  Y. 
661;  Phadenhauer  v.  Germania  L.  Ins.  Co.  7  Heisk. 
667, 19  Am.  Rep.  628;  Moore  v.  Connecticut  Mut.  L. 
Ins.  Co.  1  Fllpp.  868;  Coffey  v.  Home  L.  Ins.  Co.  8 
Jones  &  S.  814. 

The  most  that  can  be  said  Is  that  the  fact  of  self- 
destruction  removes  all  presumption  of  sanity. 
Coffey  V.  Home  L.  Ins.  Co.  supra. 

And  a  man  is  not  to  be  presumed  as  a  matter  of 
law  to  have  taken  his  own  life.  Travelers'  Ins.  Co. 
V.  McConkey.  127  U.  S.  661,  82  L.  ed.  808. 

Whether  a  man  dies  from  the  effect  of  insanity  or 
any  other  disease,  the  presumption  is.  where  noth- 
ing appears  to  the  contrary,  that  he  died  a  natural 
death  from  natural  causes,  and  not  from  an  act  of 
self-destruction,  within  the  meaning  of  a  clause 
in  an  insurance  policy  that  liability  shall  not  be 
deemed  to  cover  the  risk  of  death  by  suicide.  Wal- 
cott  V.  Metropolitan  L.  Ins.  Co.  64  V  t.  221.  and  see 
principal  case. 

So,  no  legal  presumption  arises  in  an  action  upon 
an  insurance  policy  where  the  Insured  was  found 
dead  with  a  pistol  In  his  hand,  a  bullet  from  which 
had  killed  him.  either  that  he  died  by  his  own 
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Messrs.  A.  H.  Skidmore,  T.  P.  Ander- 
son* and  John  Wiswell,  for  defendaDt  in 
error: 

The  presumption  of  the  law  in  the  absence 
of  proof  is  that  the  death  was  accidental  and 
unmtentiona],  and  not  wilful  or  intentional. 

MallaryY.  Travelers^  Ins.  Co.  47  N.  Y.  52, 
7  Am.  Rep.  410. 

One  taking  poison  with  no  design  of  com- 
mitting suicide  is  not  taking  his  life  by  his  own 
act,  but  it  must  be  done  voluntarily,  know- 
ingly, and  intentionally,  and  for  the  purpose 
of  producing  death. 

Pertfold  V.  Universal  L.  Ins.  Co.  85  N.  Y. 
817,  89  Am.  Rep.  660;  Edwards  v.  Travelers^ 
L.  Ins.  Co.  20  Fed.  Rep.  661;  Northwestern 
Mut.  L.  Ins.  Co.  ▼.  HasMt,  105  Ind.  212,  55 
Am.  Rep.  192;  Equitable  L.  Assur.  Boc.  y. 
Paterson,  41  Ga.  388,  5  Am.  Rep.  585. 

The  burden  which  the  law  imposes  upon  the 
defendant  below  could  not  be  changed  by  any 
blunder  made  in  the  pleadings  or  any  erroneous 
rulings  made  by  the  lower  court  upon  the  force 


and  effect  of  the  pleadings,  or  what  was  or 
what  was  not  sufficient  to  state  a  defense. 

Northwestern  Mut.  L.  Ins.  Co.  v.  Haselett, 
supra;  Bacon,  Ben.  Soc.  &  Life  Ins.  §  454; 
Redman  v.  .j^na  Ins.  Co.  49  Wis.  431;  Unum 
Ins.  Co.  V.  McOookey,  38  Ohio  St.  555;  Pied- 
mont dh  A.  Life  Ins.  Co.  v.  Ewing,  92  U.  S. 
877^  23  L.  ed.  610. 

The  verdict  of  the  jury  as  to  Barker's  insan- 
ity at  one  particular  time  was  only  prima  fade 
evidence. 

1  Whart.  Ev.  2d  ed.  §  812;  2  Whart.  Ev. 
§  1254;  2  Black,  Judgm.  §  802;  Wfueler  v. 
BtaU,  84  Ohio  St.  894,  82  Am.  Rep.  872; 
Hutchinson  v.  Sandt,  4  Rawle,  284,  26  Am. 
Dec.  127;  Rogers  v.  Walker,  6  Pa.  871, 47  Am. 
Dec.  470;  Re  Qangwer^s  Estate,  14  Pa.  417, 53 
Am.  Dec.  554;  Bacon,  Ben.  Soc  &  Life  Ins. 
§  214;  Connecticut  Mut.  L.  Ins.  Co.  v.  TJnUm 
Trust  Co.  112  U.  S.  250,  28  L.  ed.  708;  Drtiar 
V.  Continental  L.  Ins.  Co.  24  Fed.  Rep.  670. 

If  Harker  waa  not  in  fact  insane  in  1885» 
there  is  no  evidence  that  he  had  any  predis- 


hand  or  that  he  did  not  thus  die,  but  the  Jury  should 
be  left  to  determine  from  all  the  evidence  whether 
at  the  time  of  the  killing  be  had  miod  enouffh  to 
know  that  If  he  fired  the  shot  it  would  be  likely  to 
produce  death,  and  fired  the  shot  with  that  inten- 
•  tioD.  Mutual  Benefit  L.  Ins.  Co.  v.  Daviess,  87  Ky. 
541. 

But  the  presumption  of  law  that  a  sane  man 
found  dead  has  not  committed  suicide  does  not  ap- 
ply to  the  case  of  an  insane  man  found  dead.  Ger- 
main V.  Brooklyn  L.  Ins.  Co.  26  Hun,  604. 

Thouffh  the  plaintiff  in  making  the  proof  neces- 
sary to  establish  the  liability  of  the  insurer  is  enti- 
tled to  the  benefit  of  the  presumption  that  a  sane 
man  would  not  commit  suicide.  Connecticut  Mut. 
L.  Ins.  Co.  V.  Akens,  160  U.  8.  468,  87  L.  ed.  1148. 

So,  sanity  being  presumed,  the  weight  of  author- 
ity holds  that  the  burden  of  proof  to  establish 
insanity  of  an  insured  person  to  excuse  suicide  and 
establish  that  It  was  not  death  by  his  own  hand 
within  the  condition  of  an  insurance  policy  avoid- 
ing liability  in  such  case  rests  with  the  plaintiff,  in 
an  action  upon  the  policy  by  whom  it  is  alleged. 
Hiatt  V.  Mutual  L.  Ins.  Co.  £  Dili.  672,  note;  Waters  v. 
Connecticut  Mut.  L.  Ins.  Co.  2  Fed.  Rep.  862;  Mutual 
L.  Ins.  Co.  V.  Terry,  82  U.  8. 16  Wall.  680, 21  L.  ed. 
286;  Travelers'  Ins.  Co.  v.  McConkey,  127  U.  8. 661, 
82  L.  ed.  808;  Moore  v.  Connecticut  Mut.  L.  Ins.  Co. 
1  Flipp.  868;  Gay  v.  Union  Mut.  L.  Ins.  Co.  9  Btatohf  . 
142:  Knickerbocker  L.  Ins.  Co.  v.  Peters,  42  Md.  414; 
Continental  Ins.  Co.  v.  Delpeuch,  82  Pa.  226;  Pna- 
denhauer  v.  Germania  L.  Ins.  Co.  7  Helsk.  667, 19 
Am.  Rep.  628. 

And  the  fact  of  death  in  an  unknown  manner, 
and  that  the  body  is  found  without  marks  of  vio- 
lence, does  not  create  a  legal  presumption  of  sui- 
cide.   Continental  Ins.  Co.  v.  Delpeuch,  mipra. 

The  opposite  rule  is  laid  down  in  the  principal 
case,  however. 

And  in  John  Hancock  Mut.  L.  Ins.  Co.  v.  Moore, 

84  Mich.  41,  it  was  held  that  a  condition  in  a  life  in- 
surance policy  making  it  void  in  case  the  person 
whose  life  is  insured  shall  die  by  his  own  hand  is  in 
the  nature  of  a  penalty  or  forfeiture,  and  the  bur- 
den rests  with  the  insurers  to  prove  it,  and  not  with 
the  insured  to  negative  it. 

And  in  PhllUps  v.  Louisiana  Equitable  L.  Ins.  Co. 
26  La.  Ann.  404, 21  Am.  Bep.  648,  it  was  held  that  the 
burden  of  proof  that  one  insured  under  a  policy 
containing  a  condition  that  it  should  be  invalid  if 
the  assured  should  die  by  his  own  hand,  to  estab- 
lish that  he  voluntarily  killed  himself,  rests  with 
the  party  affirming  the  fact.  | 
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So,  the  burden  of  proof  in  an  action  upon  an  In- 
surance policy,  of  showing  the  requisite  capacity 
of  the  assured  as  well  as  the  act  of  self-dest ruction 
ending  his  life,  to  bring  the  case  within  the  proviso 
that  the  policy  shall  be  void  if  the  assured  shall  d&e 
by  his  own  hand,  rests  with  the  party  setting  it  up 
as  a  defense.  Sohultz  v.  Insurance  Co.  40  Ohio  St. 
217,  48  Am.  Bep.  676. 

And  such  burden  is  not  shifted  by  piroof  of  death 
with  a  coroner's  verdict  showing  suicide  attached, 
when  the  proofs  taken  as  a  whole  contained  no  con- 
cession and  denied  the  existence  and  authenticity 
of  such  verdict.  Gk>ldsohmldt  v.  Mutual  L.  Ins. 
Co.  102  N.  Y.  486. 

And  the  burden  of  proof,  where  the  poUoy  con- 
tains a  condition  invalidating  it  if  the  insured 
should  die  by  his  own  hand  except  in  case  of  such 
death  while  insane,  of  showing  the  condition  of 
mind  of  the  insured  at  the  time,  lies  with  the  de- 
fendants. Mutual  Ben.  L.  Ins.  Co.  ▼.  Daviess,  87 
Ky.641. 

VII.  Proof  OS  to  iaManUy. 

The  mere  fact  that  an  insurea  person  destroyed 
his  own  life  is  not  sulBcient  to  establish  his  insanity. 
Knickerbocker  L.  Ins.  Co.  v.  Peters,  42  Md.  414: 
Moore  v.  Connecticut  Mut.  L.  Ins.  Co.  1  Flipp.  863^ 
Merrltt  v.  Cotton  States  L.  Ins.  Co.  66  6a.  lOa. 

Nor  is  the  fact  that  be  set  fire  to  his  own  build- 
ings. Karow  v.  Continental  Ins.  Co.  07  Wis.  66,  46 
Am.  Rep.  17. 

And  evidence  In  an  action  upon  an  insurance 
poUcy  containing  a  condition  that  it  shall  be  in- 
valid if  the  insured  should  die  by  his  own  band, 
that  the  insured  retired  to  his  room  at  bedtime 
and  about  1  o*clock  at  night  the  report  of  a 
pistol  was  heard,  and  he  was  found  in  a  reclining 
posture  on  the  sofa  with  a  pistol  lying  near  him, 
and  had  been  shot  in  the  mouth,  is  not  sufficient  to 
establish  the  fact  that  he  died  voluntarily  by  his 
own  hand.  Phillips  v.  Louisiana  Equitable  L.  Ins. 
Co.  26  La.  Ann.  404. 

And  that  a  juror  considered  the  fact  of  suicide  as 
conclusive  evidence  of  insanity  is  good  cause  for  a 
challenge.  Hiatt  v.  Mutual  L.  Ins.  Co.  2  DHL  672,. 
note. 

Nor  is  mere  proof  that  the  insured  was  insane  at 
times  sufficient  to  invalidate  the  policy.  Knicker- 
bocker L.  Ins.  Co.  V.  Peters,  42  Md.  414. 

Though  evidence  of  Insanity  is  competent  and 
material  (Schultz  v.  Insurance  Co.  40  Ohio  St.  217, 
48  Am.  Rep.  676),  and  proper  and  neoessary.  New 
Home  Life  Asso.  v.  Hagler,  28  111.  App.  437. 
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position  to  insanity.  Therefore  bis  answer 
was  literally  true. 

Moulcr  V.  American  L,  Ins.  Co,  111  U.  S. 
335,  28  L.  ed.  447;  Northwestern  Mut.  L.  Ins, 
Co,  V.  Woods,  54  Kan..  668;  8  Wait,  Act. 
&Def.  856,  Supp.;  Cushman  v.  United  States 
L  Ins.  Co,  70  N.  Y.  72;  Connecticut  Mut.  L, 
his.  Co.  V.  Union  Trttst  Co.  supra, 

Tbe  burden  of  proving  answer  in  applica- 
tion false  is  placed  npon  the  defendant  com- 
pany. 

liortktDeitem  Mut,  L,  Ins.  Co.  v.  Hasielett, 
supra;  Continental  L.  Ins.  Co.  v.  Rogers,  110 
HI.  474,  59  Am.  Rep.  810;  Piedmont  dt  A.  Life 
Ins.  Co.  V.  Ewing,  92  U.  S.  877,  28  L.  ed.  610; 
Bacon,  Ben.  Soc.  &  Life  Ins.  464 

Untrue  answers  in  the  application  to  avoid 
the  policy  must  be  with  intent  to  defraud. 

Clapp  V.  Massachusetts  Ben.  Asso.  146  Mass. 
519;  WiUcins  v.  Oermania  F,  Ins.  Co.  57  Iowa, 
529;  Moulor  v.  American  L.  Ins,  Co,  supra; 
Hoffman  v.  Supreme  Council  A,  L.  of  H.  dh 
Fed.  Rep.  252;  American  Popular  L.  Ins.  Co. 


V.  Bay,  29  N.  J.  L.  89,  28  Am.  Rep.  198; 
Equitdble  L.  Assur,  Soc.  v.  Pater  son,  41  Ga. 
888,  5  Am.  Rep.  585. 

When  an  insurance  companv  seeks  to  avoid 
a  policy  by  reason  of  the  suicide  of  the  insured,, 
to  overcome  such  presumption  of  law  the  in- 
surance company  must  allege  and  prove  that 
the  act  was  voluntarily,  knowingly,  and  in- 
tentionally done. 

MeClure  v.  Mutual  L.  Ins.  Co.  55  N.  Y.  651 ; 
Mallorp  V.  Tranelers^  Ins.  Co.  47  N.  Y.  62,  7 
Am.  Rep.  410;  Pen/old  v.  Universal  L.  Ins. 
Co,  85  N.  Y.  817,  89  Am.  Rep.  660. 

Martin*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

1.  The  plaintiff  in  error  contends  that  under 
the  pleadings  the  burden  was  upon  the  plain- 
tiff below  to  prove  by  a  preponderance  of  the 
evidence  that  the  death  of  the  assured  from 
taking  the  opium  or  other  poisonous  substance 
was  unintentional  aud  acciaental.  There  is  na 
room  to  doubt  that  the  taking  of  the  opium 


And  evidence  in  an  action  upon  an  insurance 
policy  oontalninff  such  a  condition,  of  current 
rumor  to  sbow  the  probable  motive  with  which  the 
asured  killed  himself,  is  not  admissible  unless  it  is 
Bhown  that  the  rumor  had  been  communicated  to 
him  before  the  commission  of  the  act.  St.  Louis 
Mut.  li.  Ins.  Co.  V.  Graves,  6  Bush,  268. 

So,  the  fact  that  an  insured  person  was  in  ffood 
health  and  had  a  wife  and  two  children  at  the  time 
of  oommitttnff  suicide  is  entitled  to  consideration 
in  connection  with  other  circumstances  in  deter- 
nUning  whether  the  act  was  voluntary  or  involun- 
tary. Meacham  v.  New  York  State  Mut.  Ben.  Asso. 
120N.Y.287. 

And  a  letter  written  by  a  man  to  his  wife  im- 
mediately before  committing  suicide,  in  which  he 
states  that  a  voice  says  to  him  to  die  now  and  that 
bethinks  it  is  his  mother^s,  signing  himself  no  more 
her  unworthy  husband  but  almost  a  corpse,  and 
askiDg  that  the  revolver  which  he  Intended  to  use 
should  be  preserved  as  a  keepsake  for  his  child, 
furnishes  sufficient  evidence  to  warrant  a  Jury  in 
flndlDg  that  be  acted  under  the  control  of  an  insane 
Impulse  caused  by  disease,  which  deprived  him  of 
the  capacity  of  governing  his  conduct  in  accord- 
ance with  reason.  Meacham  v.  New  York  State 
Mut  Ben.  Asso.  46  Hun,  863. 

A  letter  written  by  an  insured  person  upon 
committing  suicide,  however,  telling  bis  brother 
that  he  had  suffered  from  a  fear  of  becoming  in- 
sane and  had  concluded  to  end  his  suffering,  to- 
gether with  proof  that  he  was  afflicted  with  a  dis- 
ease which  tended  to  produce  a  morbid  mental  state, 
and  that  he  was  a  spiritualist  and  for  some  time  had 
appeared  some  what  excited,  and  was  absent-minded 
and  not  cheerful,  is  sufficient  to  establish  that  his 
snidde  was  a  deliberate  act  designed  to  take  life, 
which  wonid  invalidate  a  policy  containing  a  con- 
dition against  death  by  the  hand  of  the  insured. 
Fowler  ▼.  Mutual  L.  Ins.  Co.  4  Lans.  2QS. 

80,  the  fact  that  an  insured  person  before  his 
death  pointed  out  to  his  wife  what  property  was 
liis  and  what  was  his  attendant's  is  not  admissible 
Hi  an  action  upon  the  policy  upon  the  issue  as  to 
whether  hia  death  was  by  suicide  while  insane. 
Cbntmental  Ins.  Co.  v.  Belpeuch,  82  Pa.  2S6. 

And  a  beller  In  spiritualism  on  the  part  of  the  in- 
sured will  not  warrant  drawing  a  legal  conclusion 
that  his  death  was  suicide,  where  there  is  nothing 
to  show  whether  the  death  was  deliberate  or  acci- 
dentaL   Ibid. 

But  a  ptefl  of  insanity  as  an  excuse  for  self -de- 
etmctk>n  to  save  an  insurance  policy  from  forfeit- 
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ure  is  supported  to  some  extent  by  evidence  that 
the  insured  unaccountably  went  out  of  his  bed- 
room very  early  in  the  morning  and  fell  over  the 
bannisters  the  day  before  his  death,  and  that  later 
he  complained  of  giddiness  and  pains  in  his  head, 
and  had  been  found  falling  out  of  the  window,  his 
wife  being  in  the  room  at  the  time.  Stormont  v.. 
Waterloo  Life  &  C.  Assur.  Co.  1  Foet.  &  F.  22. 

So,a  declaration  made  by  an  insured  person  two  or 
three  weeks  before  his  death  to  his  physician,  that 
at  times  he  felt  as  if  he  must  take  his  life,  and  that 
he  had  an  impulse  to  do  so,  may  be  given  in  evi> 
denoe  by  the  physician  in  an  action  upon  an  Insur- 
ance policy  containing  a  proviso  that  the  policy 
should  be  void  if  the  assured  committed  suicide,  as 
tending  to  show  insanity  and  irresponsibility  at  the 
time  of  committing  an  act  of  self-destruction.. 
Hathaway  v.  National  L.  Ins.  Co.  48  Vt.  386. 

And  the  admission  in  evidence  of  a  conversation 
between  witnesses,  had  upon  seeing  the  insured 
shortly  before  he  shot  himself,  to  the  effect  that  he 
was  not  himself  and  looked  crazy,  in  an  action 
upon  the  policy,  is  not  reversible  error  where  both 
witnesses  were  called  and  expressed  the  same  opin- 
ion under  an  oath.  Connecticut  Mut.  L.  Ins.  Co* 
V.  Lathrop,  lU  U.  S.  612,  28  L.  ed.  686. 

Nor  is  evidence  of  the  insanity  of  the  insured, 
some  twenty  years  before  taking  out  the  policy 
admissible,  in  (the  absence  of  evidence  tending  to 
show  that  the  assured  was  not  sane  at  the  time  of 
taking  out  the  policy,  or  that  he  had  had  any  men- 
tal trouble  within  twenty  years,  to  establish  the 
fact  of  insanity  at  the  time  of  committing  suicide.. 
Blackstone  v.  Standard  Life  &  Acci.  Ins.  Co.  74 
Mich.  592, 8  L.  U.  A.  486. 

But  a  physician  who  had  been  present  In  court*, 
in  an  action  upon  an  insurance  policy  in  which  the 
question  of  the  sanity  of  the  insured  at  the  time  of 
his  death  was  raised,  during  all  the  testimony,  and 
had  heard  the  evidence  as  to  the  symptoms  exhit>- 
ited  by  the  deceased,  cannot  be  asked  what  in  his 
opinion,  assuming  the  statement  in  reference  to 
the  condition  of  the  assured  and  his  history,  was 
the  condition  of  bis  mind  at  that  time,  flagadorn 
V.  Connecticut  Mut.  L.  Ins.  Co.  22  Hun,  248. 

And  the  opinion  of  a  nonexpert  witness  as  to 
whether  under  a  given  state  of  facts  and  circum- 
stances a  person  would  have  committed  suicide  if 
sane  is  not  com  potent  evidence  in  an  action  upon 
an  insurance  policy  in  which  the  insured  is  claimed 
to  have  been  insane  when  committing  suicide.  St. 
Louis  Mut.  L.  Ins.  Co.  v.  Graves,  6  Bush,  268. 

Though  non-professional  witnesses  who  were  ac> 
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^as  the  act  of  tbe  assured,  but  the  courts  are 
ID  general  accord  Id  holding  that  the  words  of 
«  condition  avoiding  the  policy  if  the  assured 
shall  die  "by  his  own  hand/'  or  ''by  his  own 
act/'  are  equivalent  to  a  proviso  a^inst 
suicide,  or  intentional  self-destruction.  Bliss, 
Ins.  ^§  228,  229;  2  Biddle,  Ins.  ^  881;  Mutual 
L.  Ins,  Co,  V.  Terry,  82  U.  8.  15  Wall.  580,  591. 
21  L.  ed.  286,  242;  FenfMy,  Universal  L.  Ins. 
Co.  85  N.  Y.  317,  821,  322,  39  Am.  Rep.  660; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Hazelkt,  105 
Ind.  212,  55  Am.  Rep.  192;  Equitable  L. 
Assur.  Soc.  V.  Paterson,  41  Ga.  888,  867,  5  Am. 
Rep.  585.  Unless  the  answer  be  construed  as 
intending  to  allege  suicide  as  a  defense,  it  was 
insufficient  in  this  respect,  and  no  reply  thereto 
was  necessarv,  and  a  general  denial  would  be 
sufficient  if  the  insurance  company  had  alleged 
the  suicide  of  the  assured.  We  therefore  hold 
that  the  burden  of  proof  was  not  changed  bv 
reason  of  the  condition  of  the  pleadings,  and, 
in  order  to  a  successful  defense  on  this  ground, 
it  devolved  upon  the  insurance  company  to  es- 
tablish by  a  preponderance  of  the  evidence 
that  the  taking  of  the  opium  was  with  intent 


on  the  part  of  the  assured  to  take  bis  own  life; 
and  the  court  did  not  err,  in  this  respect,  in 
giving  instructions  4,  5,  and  8. 

2.  8.  Fred  Harker,  then  beinflr  a  school 
teacher  twenty  years  of  age,  was  aajudged  in- 
sane in  the  probate  court  of  Perry  county,  Illi- 
nois, on  November  5, 1885;  the  verdict  reciting 
that  the  cause  of  insanity  was  excessive  study, 
and  that  Harker  manifested  suicidal  tendencies. 
He  was  committed  to  the  asylum  for  the  in- 
sane at  Anna,  Illinois,  on  the  next  day;  and  on 
December  14,  the  superintendent  wrote  to  tbe 
authorities  of  Perry  county,  notifying  them 
that  Harker  had  recovered,  and  asking  them 
to  remove  him  within  thirty  days,  and  he  was 
finally  discharged  from  the  Asylum  December 
24,  1885.  The  testimony  shows  that,  whfle  st 
tbe  institution,  Harker  was  afflicted  with  acute 
melancholia, — a  mild  form  of  insanity,  unac- 
companied by  delusion.  Afterwards  he  was  a 
student  at  the  university  at  Ottawa,  Kansas, 
further  preparing  himself  as  a  teacher,  and  for 
the  Baptist  ministry.  He  then  became  tbe 
principal  of  tbe  high  school  at  Columbus,  and 
during  the  vacation  of  1890  he  visited  relatives 


quainted  with  the  insured  may  testify  with  respect 
to  his  actions  and  apparent  mental  condition  Just 
.prior  to  his  death,  and  their  impressions  as  to  his 
sanity  in  an  action  upon  the  policy  in  which  it  is 
claimed  that  he  committed  suicide  while  insane. 
Mutual  L.  Ins.  Co.  v.  Leubrie,  88  U.  8.  App.  87,  71 
Fed.  Rep.  848. 

So,  evidence  in  an  action  upon  an  accident  insur. 
ance  policy  in  which  it  was  claimed  that  the  as- 
Bured  icilled  himself  while  insane,  that  he  was  fifty- 
five  years  of  age,  of  a  ffenial  and  pleasant  disposi- 
tion, a  g-ood  talker  and  apparently  happy  and  full 
of  life  and  vigor  up  to  wiUiin  a  few  weeks  of  his 
death,  and  that  his  family  relations  were  pleasant 
and  he  was  constantly  employed  at  good  wages, 
when  he  became  moody,  listless,  and  nervous,  and 
could  not  sleep  nights,  and  walked  the  floor  and 
was  found  at  times  pacing  the  back  yard,  and  was 
abstracted  and  at  times  failed  to  respond  to  saluta- 
tions, and  his  mind  seemed  troubled,  and  he  com- 
plained of  pain  in  the  head  and  looked  haggard 
and  sick,  and  became  nervous  and  wandered  from 
place  to  place  writing  home  to  bis  wife  to  pray  for 
him  and  not  to  blame  him  if  he  did  any  thing  incon- 
sistent, after  which  be  cut  his  throat  from  ear  to 
•ear  with  a  razor,— Is  suflSclent  to  send  the  case  to 
the  Jury  on  the  question  iof  his  insanity.  Black- 
stone  V.  Standard  Life  &  Accl.  Ins.  Co.  supra. 

But  evidence  in  an  action  upon  a  life  Insuranoe 
policy  In  which  the  assured  committed  suicide,  that 
up  to  a  short  time  prior  to  his  death  he  was  genial, 
social,  and  apparently  happy,  and  that  he  then  be- 
came taciturn,  absent-minded,  moody,  and  un- 
happy, complaining  of  .severe  neuralgic  pains  In  his 
head,  and  was  restless  and  haggard  and  averse  to 
business,  and  could  not  collect  his  thoughts,  does 
not  tend  to  prove  insanity  where  tbe  proof  shows 
that  he  was  greatly  embarrassed  financially,  and 
had  appropriated  trust  moneys  and  committed  for- 
geries, and  that  he  could  no  longer  prevent  their 
discovery,  but  rather  a  knowledge  of  his  deplora- 
ble condition  and  the  result  of  his  dishonesty.  Mc- 
Clure  v.  Mutual  L.  Ins.  Co.  55  N.  Y.  661. 

So,  evidence  In  an  action  upon  a  life  insurance 
policy  in  which  the  question  of  tbe  sanity  of  the 
assured  is  material,  tending  to  show  that  be  had 
been  for  a  considerable  time  laboring  under  a 
severe  and  dangerous  disease  of  the  brain  and 
spine  which  in  tbe  opinion  of  bis  phsrsiclan  must 
prove  fatal  in  a  short  time  and  most  probably 
.render  him  insane,  and  of  its  effect  on  his  feelings 
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and  conduct,  indicating  that  his  mind  was  affected 
by  the  disease,  together  with  evidence  of  bis  dis- 
appearance, is  sufiSdent  to  warrant  the  submission 
of  tbe  question  of  his  sanity  to  the  Jury.  John 
Hancock  Mut.  L.  Ins.  Co.  v.  Moore,  34  Mich.  4L 

YIII.  Assigned  pnfieies. 

Some  of  tbe  insuranoe  companiea  in  England  is- 
sue policies  containing  the  regular  condition 
against  death  by  suicide,  with  an  ezoeption  when 
the  policy  is  assigned  to  other  parties  for  a  valua- 
ble consideration  six  months  before  his  death. 

An  insuranoe  policy  containing  a  condition  that 
it  shall  be  void  if  the  insured  shall  commit  suicide, 
with  such  an  exception,  is  not  in^-aiidated  as 
against  an  assignee  by  bis  death  by  hanging  him- 
self while  of  unsound  mind.  Dufaur  v.  Profess 
ional  Life  Assur.  Co.25  Beav.  609,  4  Jur.  N.  S.  841,  ST 
L.J.Cb.N.S.817. 

Suicide  on  the  part  of  an  insured  peraon  while 
temporarily  insane  is  not  death  by  his  own  hand, 
within  a  condition  in  the  policy  invalidating  it  In 
such  case,  where  the  policy  Is  pledged  as  coUatenii 
security.  White  v.  British  Empire  Muu  L.  Assur. 
Co.  19  L.  T.  N.  S.808, 17  Week.  Bep.  ».  L.  R.  7Eq. 
394,88L.J.Ch.N.S.  68. 

And  tbe  rule  Is  tbe  same  though  the  assurers  are 
the  mortgagees  to  whom  the  policy  Is  pledged.  Ihi'l 

And  a  letter  by  an  insured  person  to  a  creditor 
charging  an  insurance  policy  with  floating  balance 
due  bim,  made  three  years  previous  to  tbe  death  of 
tbe  insured  by  bis  own  band,  is  within  an  exception 
to  a  proviso  in  tbe  policy  that  it  should  be  void  if 
tbe  assured  died  by  bis  own  band,  except  it  should 
have  been  assigned  to  other  parties  for  a  valuable 
consideration  six  months  before  his  death.  Jonee 
V.  Consolidated  Invest.  Assur.  Co.  25  Beav.  356,  es 
L.  J.  Cb.  N.  8.  66,  5  Jur.  N.  S.  214. 

But  a  life  insurance  policy  containing  a  proviso 
that  it  should  be  void  if  the  assured  should  die  by 
bis  own  bands,  which  is  assigned  to  the  trustees  un. 
der  a  deed  of  settlement,  the  assured  oovenantiog 
with  tbe  trustees  to  pay  the  premiums,  to  do  and 
perform  such  acts,  matters,  and  things  as  should 
be  requisite  for  continuing  and  keeping  it  on  foot, 
is  invalid  where  the  insured  afterwards  threw  him- 
self into  tbe  water  with  tbe  Intention  of  destroying 
life,  though  at  tbe  time  of  committing  the  act  he 
was  not  capable  of  Judging  between  right  and 
wrong.  Dormay  v.  Borradalie,  6  a  R  880,  11  Jur- 
231.  F.  H.  a 
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at  Sioux  City,  Iowa,  and  Eldorado,  Kansas; 
returning  to  Columbus  on  July  8  with  a  view 
to  an  engagement  for  preaching  to  the  Baptist 
•congregation  for  three  months,  having  so 
served  them  before,  occasionally,  in  the  absence 
of  the  regular  pastor.  There  was  testimony 
that  Barker  suffered  to  some  extent  .from  in- 
somnia, and  that  he  took  powders  for  the  pur- 
pose of  producing  sleep.  He  was  discovered 
in  an  unconscious  condition  in  his  room  on  the 
afternoon  of  July  5th,  and  he  died  that  nieht 
at  about  half  past  9  o'clock,  the  physicians  be- 
ing of  opinion  that  the  death  was  from  opium 
poisoning.  The  theory  of  the  plaintiff  was 
that  Marker  had  accidentally  taken  an  overdose 
of  morphine  powders  or  opium,  to  produce 
sleep,  while  the  defendant  maintained  that  he 
had  committed  suicide.  Certain  circumstances 
tended  to  support  each  of  these  conflicting 
theories,  and  instruction  9  may  have  been  oi 
much  importance;  but  it  seems  to  be  f  airlv  set- 
tled that,  in  the  absence  of  satisfactory  evidence 
as  to  the  death  being  accidental  or  suicidal,  the 
presumption  is  in  favor  of  the  theory  of  acci- 
dental death.  Bliss,  Ins.  §  367;  1  May,  Ins. 
g  325;  2  Biddle,  Ins.  §  842;  Accident  Ins.  Co. 
V,  Bennett,  90  Tenn.  256, 261;  Keels  v.  Mutual 
lUterte  Fund  Life  Asso,  29  Fed.  Rep.  98;  Mall- 
<^ry  V.  Trateler^  Ins.  Co.  47  N.  Y.  52,  54.  7  Am. 
Rep.  410;  Travelers*  Ins.  Co.  v.  McConkey,  127 
U.  S.  661,  667.  82  L.  ed.  808,  811. 

3.  A  mere  misstatement,  unless  wilful  and 
fraudulent,  will  not  avoid  the  policy,  in  the  ab- 
sence of  a  warranty  of  the  truth  of  the  state- 
ment.     WasJiington  L,  Ins.  Go.  v.  Baney,  10 


Kan.  525;  Northwestern  Mut.  L.  Ins.  Co.  v. 
Woods,  54  Kan.  668.  The  trial  court,  however, 
treated  the  answer  to  question  9  as  a  warranty, 
as  I  fully  shown  by  instructions  10,  11,  12,  and 
18.  A  single  expression  occurs  in  instruction 
12  which  might  indicate  that  the  court  had  in 
mind  the  law  as  to  a  misstatement  in  the  ab- 
sence of  warranty,  but  as  it  is  immediately  fol- 
lowed by  the  direction  that,  if  the  jury  believed 
from  all  the  evidence  that  the  answer  to  said 
question  was  in  fact  untrue,  they  should  find 
for  the  defendant,  we  think  that  the  fault  of 
referring  to  the  knowledge  of  the  applicant 
must  be  deemed  immatenal.  There  was  no 
evidence  tending  to  show  hereditary  insanity, 
or  that  the  assured  was  mentally  afflicted  at  any 
time  after  his  discharge  from  the  asjrlum,  in 
1885.  The  presumption  of  continued  insanity 
arising  from  an  adjudication  thereof  may  be 
overcome  by  evidence  other  than  an  adjudica- 
tion of  restoration.  Topeka  Water  Supply  Co. 
V.  Root,  56  Kan,  187;  Badgers  v.  Badgers,  Id. 
488.  And  on  this  point  instruction  12  was  cor- 
rect, and,  as  there  was  no  intimation  of  any  re- 
currence of  the  malady,  there  was  no  evidence, 
except  the  record  of  adjudication  of  insanity  in 
1885,  that  the  answer  of  the  assured  to  ques- 
tion 9  was  in  fact  untrue,  and  any  presumption 
arising  from  that  record  was  fully  rebutted  by 
the  evidence. 

Some  questions  are  raised  upon  the  intro- 
duction of  evidence,  but  they  are  without  sub- 
stantial merit,  and  the  judgment  must  be 
affirmed. 

All  the  Justices  concur. 


CALIFORNIA  SUPREME  COURT  (Department  1). 


William  VANDERHUR8T,  Respi., 

V. 

J.  W.   THOLCKE  et  al.,  Appts. 

(118  Gal.  U7.) 

The  detemiiiuktloii  of  a  city  council  that 
trees  ^^rowinip  on  the  sidewalk  of  a  city 
aj!*e  an  obstruction  to  travel  Is  conclusive 
under  a  charter  giving:  them  greneral  control 
of  tbe  streets  with  power  to  detine,  prevent,  and 
remove  nuisances. 

(June  fi,  1806.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Superior  Court  for  Monterey  County 
enjoining   them   from   removing   trees  from 
tbe  sidewalk  in  front  of  plaintiff*8  property. 
Beversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  J.  Wyatt  for  appellants. 
Messrs.  Parker  A  Sarg^ent  for  respond- 
enL 


Van  Fleet*  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  enjoin  the  authori- 
ties of  Salinas  city  from  cutting  down  or  remov- 
ing, as  an  obstruction  and  nuisance,  certain 
shade  trees  standing  and  growing  on  the  side- 
walk in  front  of  plaintiff's  premises,  within 
the  corporate  limits  of  said  municipality.  The 
material  facts  found  by  the  court  are:  That 
plaintiff's  premises  (which  are  on  a  corner) 
front  on  Pajaro  and  Alisal  streets,  two  regu- 
larlv  established  public  streets  of  said  city, 
under  the  control  and  management  of  the 
authorities  thereof,  having  curbed  and  graveled 
sidewalks  some  12  feet  wide.  The  trees  in 
question  were  set  out  by  plaintiff  many  years 
since,  and  have  now  grown  so  that  their  trunks 
are  from  2  to  5  feet  in  diameter,  and  with  a 
height  of  about  60  feet,  and  the^  stand  in  a 
row  almost  in  the  center  of  the  sidewalk— 15 
of  them  on  Alisal,  and  10  on  Pajaro,  street. 
That  the  city  council  has  ordered  the  removal 
of  the  trees,  as  presenting  an  obstruction  to  pub- 


NOTE.— As  to  tbe  ownership  and  control  of  trees  i  A.  071;  Dailey  v.  State  (Ohio)  24  L.  K.  A.  724;  Mt. 
In  highways,  see  Chase  v.  Oshkosh  (Wis.)  15  L.  R.  A.  {  Carmel  v.  Sbaw  (III.)  27  L.  R.  A.  580:  Bradley  v. 
568,  and  note;  also  State,  Avis, v.Vineland  (N.  J.  Sup.)  {  Southern  New  Engrland  Teleph.  Co.  (Conn.)  32  L.  B. 
23  L.  E.  A.  666;  Tate  v.  Greensboro  (N.  C.)  24  L.  B.  I  A.  280. 
35  L.  R  A. 
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lie  travel,  and  a  nuisance.  And  that  defend 
ants  and  appellants  (one  of  whom  is  the  super- 
intendent of  streets  of  said  city,  and  the  other 
chairman  of  the  street  committee  of  the  com- 
mon council  thereof)  are  threatening  to  carry 
said  order  into  execution  It  was  further 
found,  upon  eyideoce  admitted  against  the 
objection  of  defendants,  that  the  same  was 
immaterial  and  incompetent,  that  said  trees  are 
of  great  use  and  benefit  to  plaintiff,  and 
beautify  and  protect  his  premises;  and  that 
they  are  of  public  utility  and  benefit  in  fur- 
nishing shade  from  the  heat  of  summer  and 
shelter  from  wind  and  storm,  and  serve  to 
beautify  the  streets,  etc. ;  and  it  is  found  that 
there  is  sufficient  room  and  passageway  for 
travel  alon?  said  walks  on  each  side  of  said 
trees.  And,  apparently  as  a  couclusion  and 
deduction  from  these  last  special  and  probative 
facts,  the  court  found  that  the  trees  are  not  an 
obstruction  to  the  use  of  the  said  streets  or  side- 
walks, and  do  not  constitute  a  nuisance.  Judg- 
ment was  entered  restraining  the  removal  of 
the  trees,  from  which  and  *an  order  refusing  a 
new  trial  the  defendants  appeal. 

It  is  contended  that  the  finding  that  the 
trees  do  not  constitute  an  obstruction  or  nui- 
sance is  without  competent  support,  and  this  is 
the  material  question  arising,  since,  without 
the  aid  of  that  finding,  the  judgment  cannot 
stand.  We  are  of  opinion  that  this  conten- 
tion must  be  sustained.  Under  the  charter  of 
Salinas  city,  the  common  council  is  given  the 
general  care,  custody,  and  control  of  the  streets, 
with  power  to  lay  out,  open,  alter,  vacate, 
improve,  cleanse,  and  repair  the  same;  to 
make  regulations  for  the  protection  of  health, 
safety,  order,  and  cleanliness  of  the  city;  and 
to  define,  prevent,  and  remove  nuisances. 
Charter  of  Salinas  City  (Stat  1875-76,  p.  98). 
Under  this  grant  of  power  there  can  be  no 
question  that  the  city  authorities  can,  and  it  is 
their  duty  to,  cause  the  removal  of  anything 
constituting  an  obstruction  to  the  streets  and 
sidewalks  (the  latter  being  a  part  of  the  street), 
and  abate  it  as  a  nuisance,  since  everything 
which  is  an  obstruction  to  the  free  use  of  a 
public  street  constitutes  a  public  nuisance. 
Pen.  Code.  §  870;  Taylor  v.  E^nolda,  92  CaL 
678;  Marim  v.  Graham,  67  C^l.  180.  This 
power,  indeed,  is  not  questioned:  but  it  is  con- 
tended that  the  determination  of  the  city  author- 
ities in  the  premises  is  not  conclusive,  but  is  open 
to  review  by  the  courts,  and  that  it  was  compe- 
tent for  the  court  to  take  evidence  upon  the  ques- 
tion as  to  whether  or  not  the  trees  in  question 
constituted  an  obstruction  to  the  free  use  of 
the  streets,  and  hence  a  nuisance.  But  the 
rule  would  seem  to  be  that  in  an  Instance 
where  the  thing  may  or  may  not,  in  its  nature 
or  circumstances,  constitute  an  obstruction,  the 
determination  of  the  city  authorities,  in  the 
absence  of  fraud  or  op|)ression,  or  circum- 
stances disclosing  a  manifest  abuse  of  their 
discretion,  is  conclusive,  and  not  open  to  ques- 
tion by  the  courts.  North  Chicago  City  B,  Co. 
V.  Lake  View,  105  111.  207,  44  Am.  Rep.  788; 
Boanoke  Gas  Co,  v.  Roanoke.  88  Ya.  810;  Chaee 
V.  Oshkosh,  81  Wis.  813, 15  L.  R.  A,  558.  Mr. 
High,  in  his  valuable  work  on  Injunctions 
85  L.  R  A. 
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(vol.  1,  §  598).  says:  "Courts  of  equity  are 
averse  to  interfering  with  the  exercise  of  the 
discretion  or  judgment  of  public  ofiScers  in 
matters  committed  to  their  care,  and  where 
municipal  or  town  authorities  are  charged  by 
law  with  the  care  of  highways,  and  are 
empowered  to  remove  obstructions  therefrom, 
equity  will  not  pass  in  review  upon  their  judg- 
ments as  to  what  constitutes  an  obstruction." 
And,  in  Beach  on  Public  Corporations  (vol.  2, 
§  1284),  the  author,  speaking  of  the  same  char- 
acter of  obstruction  as  the  one  under  considera- 
tion ,  uses  this  languace :  '  'A  city  may.  without 
notice  to  an  abutting  landowner,  remove  shade- 
trees  which  have  been  growing  on  a  sidewalk  ! 
of  a  public  street  if  they  constitute  an  obstruc- 
tion to  public  travel,  and  whether  or  not  such  ' 
trees  are  an  obstruction  must  t)e  determined  by 
the  proper  city  authorities,  and  their  determi- 
nation cannot  be  reviewed  by  the  courts  unless 
they  have  clearly  abused  their  discretion.  It 
is  not  necessary,  in  order  that  trees  shall  con- 
stitute an  obstruction  so  as  to  authorize  their 
removal,  that  they  should  interrupt  or  stop 
travel." 

In  this  instance  we  think  it  very  clear,  under 
the  undisputed  facts  disclosed,  that  the  ques- 
tion was  one  upon  which  the  determination  of 
the  city  council  must  be  held  final.  As  we 
have  seen,  the  trees  in  controversy  were  very 
large,  and,  standing  immediately  in  the  center 
of  the  sidewalk,  necessitate  the  public  travel 
passing  along  the  narrow  edees  or  spaces  left 
on  either  side  thereof,  insteaa  of  having  the 
enjoyment  of  the  entire  width  and  surface  of 
the  walks  to  which  it  is  entitled.  Such  an 
obstruction  constitutes  a  nuisance  j!»^M.  Cha«e 
V.  Oehkosh,  supra.  It  was  not  essential  to  the 
power  of  the  city  to  remove  the  trees  that  they 
should  completely  obstruct  the  walk,  or  take 
up  the  entire  width  thereof.  The  degree  of 
obstruction  justifying  their  removal  is  a  ques- 
tion for  the  city,  in  the  absence,  as  we  have 
said,  of  an  abuse  of  discretion.  The  public  is 
entitled  to  the  free  and  unobstructed  use  of  the 
entire  street  and  sidewalk  for  purposes  of 
travel,  subject  only  to  the  reasonable  and 
proper  control  of  the  municipality  (24  Am.  & 
Eng.  Enc.  Law,  pp.  88,  84;  Ex  parte  Taylor, 
87  Cal.  91;  Beach,  Pub.  Corp.  supra);  and 
that  it  cannot  enjoy  this  right  with  the  obstruc- 
tion presented  by  these  trees,  situated  as  they 
are,  is  beyond  question.  When  it  became 
established,  therefore,  that  the  city  council  had 
determined  that  the  trees  constituted  an  obstnic- 
tion  to  public  travel  such  as  to  require  their 
removal,  the  court  should  not  have  proceeded 
to  review  such  action,  and  the  evidence  admitted 
for  the  purpose  was  wholly  incompetent,  and 
did  not  legally  tend  to  sustain  Uie  finding 
based  thereon.  The  mere  form  of  the  order 
declaring  the  trees  a  nuisance,  and  requiring 
their  removal,  was  immaterial.  An  ordinsDoe 
was  not  required  for  the  purpose,  and  the  order 
in  question  is  clearly  sufficient  as  a  direction 
and  authorization  to  the  superintendent  of 
streets  to  remove  the  obstruction. 

The  judgment  and  order  are  reversed. 

We  concur:    H»rri80ii«  J. ;  Garootte,  J. 
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PEOPLE  of  the  State  of  California,  ex  rel. 
L.  R.  ELLERT,  Mayor  of  San  Francisco. 

Oarollne  COGSWELL,  Impleaded,  etc.,  Appt, 
013  Cal.  120.) 

1.   The  state  Is  a  proper  party  to  a  suit 

brought  to  remedy  abuses  in  the  management  of 
a  trust  which  has  been  established  for  the  main- 
tenance of  a  college  for  the  purpose  of  giving 
boys  and  girls  a  practical  training  in  the  me- 
chanical arts  and  industries. 

-£•  A  trust  to  provide  education  in  the 
mechanical  arts  for  the  boys  and  girls  of  Cali- 
fornia is  not  void  for  uncertainty. 

8*  A  trust  Ibr  the  purpose  of  educating^ 
boys  and  afrlm^  but  not  confined  to  poor  ones. 
Is  not  invalid  under  a  constitutional  provision 
limiting  the  creation  of  perpetuities  to  eleemosy- 
nary purposes. 

4.  A  married  woman  who  seeks  to  avoid 
a  deed  signed  by  her  and  bearing  a  certificate 
of  acknowledgment  in  due  form  has  the  burden 
of  proving  want  of  due  execution  of  the  instru- 
ments 

v6.  A  trust  is  not  eztin^^uished  by  an 
abandonment  or  violation  of  their  trusts  by 
the  trustees,  or  by  the  fact  that  the  trust  has  be- 
come impracticable. 

(June  4, 1806.) 

APPEAL  by  defendant  Caroline  Cogswell 
from  a  judgment  of  the  Superior  Court  for 
the  City  and  County  of  San  Francisco  in  favor 
of  relator  in  a  proceeding  to  carry  out  a  trust 
in  reference  to  certain  real  estate.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  William  T.  Bagvett  for  appellant. 
Me99rs.  Rodg^ers  9b  Paterson  for   re- 
spondents. 

Hensliaw»  J.,  delivered  the  opinion  of  the 
court: 

Appeals  from  the  Judgment  and  from  the 
order  denying  a  new  trial.  Defendants  Henry 
D.  Cogswell  and  his  wife,  Caroline  E.  Cogs- 
well, upon  March  19,  1887,  executed  to  cer- 
tain trustees,  themselves  among  the  number, 
a  deed  of  trust  to  real  estate  in  the  dty  and 
-county  of  San  Francisco.  The  trust  was 
created  under  the  provisions  of  the  act  of  the 
legislature  entitled  "An  Act  to  Advance 
L^rning,  the  Arts  and  Sciences,  and  to  Pro- 
mote the  Public  Welfare  by  Providing  for  the 
Conveyance,  Holding,  and  Protection  of  Prop- 
•erty,  and  the  Creation  of  Trusts  for  the  Found- 
ing, Endowment,  Erection,  and  Maintenance 
within  This  State  of  Universities,  Colle^ 
Schools,  Seminaries  of  Learning,  Mechanical 
Institutes.  Museums,  and  Galleries  of  Art." 
Stat.  1835.  p.  49.  The  nature,  object,  and 
purposes  of  the  trust  were  declared  to  be  the 
erection  and  maintenance  of  a  polytechic  col- 
lege for  the  purpose  of  giving  the  boys  and 
girls  of  the  state  of  California  a  practical  train- 


ing in  the  mechanical  arts  and  industries,  the 
better  to  fit  them  to  engage  in  the  different 
pursuits  of  life.  The  trustees,  including  the 
defendants  Cogswell,  accepted  the  trust  upon 
the  day  of  the  execution  of  the  deed,  and  there- 
after as  a  board  managed  and  conducted  its 
affairs.  The  defendants  Cogswell  attended 
the  meetings  of  the  board,  and  participated  in 
its  deliberations  and  acts. 

The  present  action  was  brought  by  the  state 
upon  the  relation  of  L.  R.  Eilert,  mayor  of 
San  Francisco,  to  have  the  trust  decreed  valid, 
and  for  relief  against  certain  acts  and  abases 
of  the  defendants  Cogswell  and  other  defend- 
ant trustees,  which  acts,  it  is  alleged,  were 
designed  to  hinder  the  management  of  the 
trust,  and  to  frustrate  its  purpose  and  defeat 
its  object.  The  nature  of  these  acts  need  not 
be  specified,  as  an  amicable  stipulation  was 
afterwards  entered  into,  which  eliminated  these 
matters  as  issues  in  the  case.  (Jnder  this  stipu- 
lation the  action  was  dismissed  as  to  one  of  the 
alleged  recalcitrant  trustees,  other  trustees  were 
appointed  to  fill  existing  vacancies  in  the  board, 
the  polytechnic  college  was  to  be  reopened, 
and  the  defendant  H.  D.  Cogswell  consented 
to  the  entry  of  a  Judgment  against  himself  de- 
creeing that  the  deed  created  a  valid  and  opera- 
tive public  trust.  By  this  stipulation  the  nghts 
of  the  wife,  Caroline,  were  protected,  and  her 
claims  and  Contentions  reserved  for  adjudica- 
tion. In  the  action  she  answered  and  filed  a 
cross-complaint.  By  her  answer  she  raised 
the  question  of  the  validity  of  the  trust,  and 
by  her  cross-complaint  she  pleaded  that 
her  hearing  was  imperfect,  and  that  she  did  not 
know  that  she  had  signed  the  deed,  nor  did 
she  understand  its  full  meaning  and  import. 
It  was  read  to  her  by  the  notary,  but  she  failed 
to  hear  or  comprehend  it.  There  was  no  one 
present  to  advise  her  as  to  the  meaning  of  the 
deed  and  its  effect,  or  to  inform  her  of  her 
rights.  She  thought  the  papers  were  for  the 
purpose  of  ''establishins  a  school  for  those  of 
small  means,*'  and  believed  she  was  merely 
signing  for  the  incorporation  of  the  college, 
and  was  simply  accepting  the  trust  as  trustee. 
She  discovered,  while  ue  paper  was  being 
read  to  her  by  the  notary,  that  it  purported  to 
be  a  deed  of  some  kind,  because  she  heard  him 
read  descriptions  of  land;  but  she  did  not 
know  in  what  way  it  concerned  her,  or  that 
she  had  signed  that  particular  paper.  She 
trusted  her  husband,  who  deceived  her  in  this 
matter.  She  had  never  had  independent  ad- 
vice, and  did  not  know  that  under  the  law  the 
conveyance,  which  was  of  community  prop- 
erty, was  inoperative  unless  she  Joined  therein. 
Had  she  known,  she  would  not  have  executed 
it.  She  also  pleaded  that  the  trust  is  in  con- 
travention 01  the  constitutional  inhibition 
against  perpetuities.  The  answer  to  this  cross- 
complaint  was  a  denial  and  a  plea  of  the  stat- 
ute of  limitations.  Defendant  Caroline  Cogs- 
well also  demurred  to  the  complaint,  and  her 
demurrer  was  overruled. 

The  only  ground  of  demurrer  inviting  con- 
sideration is  that  the  state  is  not  a  party  in  in- 
terest, and  therefore  has  not  capacity  to  sue. 


Note.— As  to  charitable  gifts  for  educational  i 
IHurpoees,  eee  also  Skinner  v.  Harrison  Twp.  (Ind.)  | 
2  L.  a.  A 137;  George v.Braddock (N.  J.Ik].)  6 L.  R.  I 
JL  6U:  Crerar  v.  Williams  (111.)  21  L.  R.  A.  454;  I 
35  L.  R  A. 


Webster  v.  Wlggln  (B.  L)  28  L.  B.  A.  UO:  and  Han- 
son  V.  Little  Sisters  of  the  Poor  (Md.)  82  L.  B.  A. 
2»3. 
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The  objection  is  not  sound,  and  the  demurrer 
-was  properly  overruled.  This  action  is  based 
upon  averments  of  a  public  trust.  It  is 
brought  to  remedy  abuses  in  the  management 
of  this  trust.  It  is  not  only  the  right,  but  the 
duty,  of  the  attorney  general  to  prosecute  such 
an  action.  The  state,  as  parens  pcUria,  super- 
intends the  management  of  all  public  charities 
or  trusts,  and  in  Uiese  matters  acts  through  her 
attorney  general.  Generally  speaking,  such  an 
action  will  not  be  entertained  at  all  unless  the 
attorney  general  is  a  party  to  it.  Such  was  the 
rule  at  common  law,  and  it  has  not  been 
changed  in  this  state.  Even  in  those  states, 
such  as  Massachusetts,  where  by  special  stat- 
ute the  attorney  general  is  instructed  to  prose- 
cute such  actions,  it  is  declared  that  the  stat- 
ute does  not  narrow  or  diminish  in  this  regard 
the  common-law  powers  incident  to  the  omce. 
Parker  v.  May,  5  Gush.  836.  The  principle 
and  rule  are  thus  succinctly  stated  in  A  tiy.  Qen. 
V.  Oompton,  1  Younge  &  0.  Ch.  Cas.  417: 
Where  property  affected  by  a  trust  for  public 

Surposes  is  in  the  hands  of  those  who  bold  it 
evoted  to  that  trust,  it  is  the  privilege  of  the 
public  that  the  Crown  should  be  entitled  to  in- 
tervene by  its  officers  for  the  purpose  of  assert- 
ing, on  behalf  of  the  public  generally,  the 
public  interest  and  the  public  right,  which 
probably  no  individual  could  be  found  effect- 
ually to  assert  even  if  the  interest  were  such  as 
to  allow  it.  2  Kent,  Com.  10th  ed.  859;  Lewin, 
Tr.  §  665;  1  Dan.  Ch.  Pr.  §  18;  Perry,  Tr. 
§735. 

2.  It  is  next  contended  that  the  trust  desig- 
nating for  its  beneficiaries  "the  boys  and  girls 
of  California"  is  void  for  uncertainty,  because 
the  trustees  are  not  empowered  to  designate 
what  boys  and  girls,  and,  if  at  all  applied,  the 
trust  would  be  impossible  of  execution.  It 
should  scarcely  be  necessary  to  observe  that 
when  the  class  has  been  designated  this  very 
vagueness  and  uncertainly  and  indefiniteness 
as  to  individuals  and  numbers  is  a  necessary 
and  essential  element  to  the  creation  of  a  valid 
charitable  trust.  Perry,  Tr.  §  710;  BinckUy's 
Estate,  58  Cal.  488.  It  is  in  discussing  such 
trusts  that  the  Supreme  Court  of  the  United 
States  says  in  Rvssell  v.  Allen,  107  U.  S.  163, 
27  L.  ed.  897:  "They  may.  and  indeed  must, 
be  for  the  benefit,  of  an  indefinite  number  of 
persons;  for  if  all  the  beneficiaries  are  personally 
designated,  the  trust  lacks  the  essential  element 
of  indefiniteness,  which  is  one  characteristic  of 
a  legal  charity.  If  the  founder  describes  the 
general  nature  of  the  charitable  trust,  he  may 
leave  the  details  of  its  administration  to  be 
settled  by  trustees  under  the  superintendence  of 
a  court  of  chancery." 

8.  It  is  claimed  that  the  trust  is  void  as  cre- 
ating a  perpetuity  which  does  not  come  within 
the  exception  of  the  Constitution  which  for- 
bids perpetuities  "except  for  eleemosynary 
purposes."  Herein  it  is  argued  that  "elee- 
mosynary" pertains  exclusively  to  almsgiving; 
that  alms  are  given  to  the  poor;  and  that  this 
trust  Is  generally  for  *'the  boys  and  girls  of 
California,"  and  not  specifically  for  the  poor 
boys  and  girls.  From  this  the  claim  is  made 
that  the  Constitution  never  meant  to  permit 
perpetuities  for  strictly  educational  purposes, 
or  the  word  '^eleemosynary"  would  never  have 
been  used.  It  may  at  once  be  said  that  the 
85  L.  R.  A. 


trust  creates,  and  is  intended  to  create,  a  per- 
petuity. It  may  further  be  said  that  the  bene- 
ficiaries under  it  are  not  limited  to  the  poor. 
But  is  it  for  these  reasons  any  the  less  an  elee- 
mosynary trust?  It  is  quite  true  that  the  word 
"eleemosynary"  comes  to  us  from  the  Greek 
word  meaning  "alms,"  but,  while  it  is  always 
interesting  to  note  the  origin  and  first  meanings 
of  words,  this  knowledge  is  frequently  more 
curious  than  valuable;  while  to  insist  that  the 
original  meaning  shall  govern  the  word  in  \\s 
modem  use  and  acceptation  is  very  rarely  per- 
missible. It  is  in  this  way  interesting  to  note 
that  "sycophant"  comes  from  Greek  words 
meaning  "fig  informer;"  but  it  would  scarcely 
be  contended  to-day  that  a  man  could  not 
properly  be  called  a  sycophant  unless  he  bad 
dealings  in  figs.  In  short,  words  by  use  are 
sometimes  degraded.sometimes  ennobled :  some- 
times narrowed  in  meaning,  sometimes  broad- 
ened. "Eleemosynary"  has  come  in  the  law- 
to  be  interchangeable  with  the  word  "chari- 
table." A  charitable  trust  or  a  charity  is  a  do- 
nation in  trust  for  promoting  the  welfare  of 
mankind  at  large,  or  of  a  community,  or  of 
some  class  forming  a  part  of  it,  indefinite  as  to 
numbers  and  indi^duals.  It  may,  but  it  need 
not,  confer  a  gratuitous  benefit  upon  the  poor. 
It  may,  but  it  need  not,  look  to  the  care  of 
the  sick  or  insane.  It  may,  but  it  need  not, 
seek  to  spread  religion  or  piety.  Schools 
and  libraries,  equally  with  asylums,  hospitals, 
and  religious  institutions,  are  included  within 
its  scope.  It  is  impossible  to  enumerate  spe- 
cifically all  purposes  for  which  an  eleemosyn- 
ary trust  may  be  created.  Thedifilculty  is  in- 
herent in  the  subject-matter  itself.  With  the 
progress  of  civilization  new  needs  are  devel- 
oped, new  vices  spring  up,  new  forms  of  hu- 
man activitv  manifest  themselves,  any  or  all  of 
which  for  their  advancement  or  suppression, 
may  become  the  proper  object  of  an  eleemosy- 
nary trust.  As  was  said  by  this  court  in  Peo- 
ple, Atty.  Gen.,  v.  Dashaway  Ano.  84  Cal.  114» 
12  L.  R.  A.  117:  "The  enforcement  of  chari- 
table  uses  cannot  be  limited  to  any  narrow  and 
stated  formula.  As  has  been  well  said,  it  must 
expand  with  the  advancement  of  civilization 
and  the  daily  increasing  needs  of  men.  New 
discoveries  in  science,  new  fields  and  opportu- 
nities for  human  action,  the  differing  condition, 
character,  and  wants  of  communities  and  na- 
tions, change  and  enlarge  the  scope  of  charity, 
and  where  new  necessities  are  created,  new 
charitable  uses  must  be  established.  The  un- 
derlying principle  is  the  same;  its  application 
is  as  varying  as  the  wants  of  humanity."  The 
objects  and  purposes  of  the  present  trust  are 
purely  charitable.  The  mode  of  effectuating 
the  charity  by  the  erection  and  maintenance  of 
a  polvtechnic  college  is  clearly  set  forth.  The 
salaries  of  the  professors,  teachers,  and  in- 
structors are  to  be  paid  out  of  the  trust  funds. 
Suitable  college  buildings  are  to  be  provided. 
Tuition  is  to  be  absolutelv  free  so  long  as  the 
resources  of  the  trust  will  permit,  and  when  a 
tuition  fee  is  charged  it  is  only  to  aid  in  main- 
taining the  institution.  Nothing  is  reserved 
for  profit  or  gain.  All  goes  to  Sie  spread  of 
technical  knowledge,  and  to  the  gratuitous  in- 
struction in  the  mechanical  arts  of  the  boys  and 
girls  of  the  state.  Such  a  trust  is  in  conform- 
ity with  the  act  of  1885,  and  that  act  in  no  way 
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contravenes  the  provisions  of  §  0.  art.  20,  of 
our  Constitution.  Dartmouth  CoUege  v.  Wood- 
vard^  17  U.  8.  4  Wheat.  518,  4  L.  ed.  629; 
Vidal  V.  Philadelphia,  43  U.  S.  2  How.  127. 
11  L.  ed.  205;  RusseU  v.  AUen,  107  U.  S.  168, 
27  L.  ed.  897;  American  Academy  of  Arts  and 
ikiences  v.  Harvard  College,  12  Gray,  582; 
Whicker  v.  Hume,  7  H.  L.  Cas.  124;  President 
of  U.  S.  V.  Drummond,  88  Beav.  449. 

4.  The  next  point  urged  is  that  the  evidence 
does  not  support  the  finding  that  Mrs.  Cogswell 
duly  made,  signed,  execut^«  and  delivered  the 
trust  deed.    It  was  admitted  by  appellant  that 
Mrs.  Cogswell's  acknowledgment  to  the  deed 
was  in  due  form.    The  consideration  is  thus 
limited  to  the  question  of  fact  as  to  whether  or 
not  the  provisions  of  §  1186  of  the  Civil  Code 
were  complied  with  by  the  notary  before  he  af- 
fixed his  certificate.    The  evidence  upon  this 
whole  subject  is  conflicting.  That  of  Mrs.  Cogs- 
well is  sufficiently  well  epitomized  in  the  forego- 
ing summarization  of  her  cross-complaint.  Up- 
OD  the  other  hand,  there  was  ample  evidence  to 
warrant  the  court  in  holding  that  she  did  un- 
derstand the  trust  deed,  and  did  freely  execute 
it.  without  the  imposition  of  any  fraud  or  de- 
ceitful contrivance.    There  is  upon  this  point 
the  direct  evidence  of  Thomas  B.  Bishop,  who 
drew  Uie  instrument,   and  carefully  read  it 
aloud  to  her  in  the  presence  of  others  named 
as  trustees,  who  had  assembled  in  his  oflSce  for 
the  purpose  of  accepting  the  trust.     He  also 
informed  her  that  it  was  necessary  for  her  to 
be  examined  apart  from  her  husband  by  the 
notary,  in  order  that  she  mi^ht  make  a  legal 
acknowledgment.    Nothing  mdicated  her  lack 
of  understanding  of  the  instrument.    Dr.  Cogs- 
well testified  that  his  wife  understood  that 
property  was  to  be  donated  by  them  for  a 
school.     "It  was  understood  that  I  was  not  to 
include  the  Ohio  street  i)roperty.    I  did  not 
tell  her  that  we  were  going  to  put  the  Ohio 
street  property  in.    That  came  in  rather  sud- 
denly on  me.  and  when  she  objected  to  it  I 
said.  *  That  is  a  mistake.'    I  was  afraid  she 
would  create  a  scene."    Her  objection  when 
the  deed  was  read  was  only  to  the  including  of 
this  piece  of  property.     Charles  D.  Stone  testi- 
fied that  he  was  present  at  the  reading  of  the 
instrument,  and  heard  it  read  to  Mrs.  Cogs- 
well.    "When  Mrs.  Cogswell  objected  to  the 
Ohio  street  property  being  put  in,  I  said  they 
would  have  it,  or  have  control  of  it,  as  long  as 
they  lived,  and  it  is  so  specified  in  the  deed. 
When  that  part  of  the  deed  was  read.  Mrs. 
Cogswell  turned  to  the  doctor  and  said,  '  I  did 
Dot  know  you  were  going  to  put  in  the  home- 
stead,' or  something  to  that  effect.  ...  I  have 
since  heard  Mrs.  Cogswell  say  that  she  thought 
it  was  a  good  thing  the  school  was  started ; 
that  she  did  not  like  it  in  the  first  place,  but. 
after  it  was  going,  that  they  had  done  a  good 
thing.— a  gc^  work.     .  .  .  I  never  heard  an  v 
complaint  that  she  had  been  deceived  until 
after  they  talked  about  the  suits  to  recover  the 
property."    Mrs.  Arnold  was  also  present.    She 
beard  the  deed  read  distinctly  and  carefully, 
and  heard  Mrs.  Cogswell's  objection  to  insert- 
ing the  Ohio  street' property.    After  the  exe- 
cution Mrs.  Cogswell  asked  the  doctor  why  he 
had  not  told  her  that  the  deeds  were  to  be  signed 


that  day.    James 
35  L.  R.  A. 


Mrs.  Cogswell  told  after  the  college  was  open 
that  she  at  first  was  not  in  favor  of  the  work, 
but  now  she  was  thoroughly  in  favor  of  it, 
and  was  glad  the  deed  was  made.  Mrs.  Cogs- 
well retired  with  the  notary.  King,  to  a 
room  apart  from  her  husband.  King  testified,, 
in  answer  to  interrogatories  by  the  court,  that 
he  did  not  know  she  was  deaf;  that  he  read 
the  paper  carefully  and  deliberately,  and  took 
her  acknowledgment  when  he  "was  satisfied 
that  she  fully  understood  the  contents  of  the 
paper.  ...  I  sat  down  alongside  of  her,  and 
told  her  that  this  was  a  deed,  and  the  purport 
of  it,  and  read  it  to  her,  and  she  assented  to 
the  acknowledgment"  Some  claim  is  made 
by  appellant  that  the  execution  is  void  because 
Mrs.  Cogswell  was  not  asked  by  the  notary 
whether  or  not  she  wished  to  retract  it.  The 
burden  of  proving  want  of  due  execution  of 
an  instrument  admittedly  signed  and  bearing 
a  certificate  of  acknowledgment  admittedly 
in  due  form  was  upon  appellant.  Upon  the 
claim  of  appellant  in  this  regard  it  is  sufficient 
to  say  that  there  is  no  evidence  in  the  case 
that  she  was  not  so  asked.  The  notarjr's  at- 
tention is  not  directed  to  the  point;  he  is  not 
questioned  concerning  it.  The  whole  argu- 
ment is  based  upon  absence  of  evidence  which 
it  was  appellant's  duty  to  furnish,  and  which 
she  failed  to  furnish,  to  overcome  the  presump- 
tions attaching  to  a  deed  thus  duly  signed,  and 
bearing  a  certificate  of  acknowledgment  in  law- 
ful form. 

Appellant's  attacks  upon  other  findings  of 
the  court  do  not  require  special  consideration. 
Some  of  the  findings  were  immaterial  to  the 
controversy  by  reason  of  the  stipulation  of  the 
parties;  the  only  important  issues  left  for  de- 
termination being  those  of  the  legalitv  of  the 
trust  and  of  appellant's  execution  of  the  deed. 
What  has  been  said  renders  unnecessary  any 
consideration  of  the  questions  of  her  estoppel 
by  laches  and  acquiescence,  and  the  bar  of  the- 
statute  of  limitations. 

Other  findings  are  against  the  averments  of 
defendants'  answer  that  the  trust  had  been 
abandoned  by  the  trustees;  that  they  had  made 
an  improper  lease  of  the  trust  property,  and 
had  violated  their  trust;  that  the  trust  had  be- 
come impracticable,  and  that,  therefore,  the 
property  had  reverted,  and  should,  in  equity, 
be  decreed  to  have  reverted,  to  the  founders. 
A  trust  in  this  state  is  not  extinguished,  nor 
does  the  property  revert,  for  any  of  these 
reasons.  If  the  trustees  abandon,  or  in  any 
way  abuse,  their  trust,  equity  will  correct  the 
abuses,  and  remove  the  offenders.  A  trust  is 
extinguished  by  the  entire  fulfillment  of  its 
object,  by  its  object  becoming  impossible,  or 
by  its  object  becoming  unlawful.  Civ.  Code. 
§  2279.  No  one  of  these  contingencies  has 
arisen,  and  the  court  was  right  in  finding  that 
the  object  of  the  trust  had  not  become  imprac- 
ticable. The  founders  had  reserved  no  power 
of  revocation  (Civ.  Code,  §  2280).  and  the  acta 
complained  of  were  mere  abuses,  which,  in  the 
absence  of  an  express  condition  to  that  effect, 
did  not  work  a  reversion,  but  merely  war- 
ranted the  interposition  of  equity  for  their  cor- 
rection. Perry,  Tr.  §  744;  Brown  v.  Meeting 
Street    Baptist    Soc.    9    R.  I.   177;    Barr  v. 
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Wall.  119, 18  L.  ed.  502;  Atiy,  Oen.,  Abbot,  v. 
Douhlin,  88  N.  H.  459;  Sanderson  v.  White, 
18  Pick.  828,  29  Am.  Dec.  691. 


The  judgment  and  order  appealed  from  are 
afflrmed. 
We  concur:  MeFarland*  J.;  Temple,  J. 


INDIANA  SUPREME  COURT. 


Jacob  BEILING,  Appt, 

V, 

City  of  EVANSVILLE. 
(144  Ind.  644.) 

1.  An  ordlnaAce  caanot  be  sneoeflsftiUy 
aosailed  in  a  judicial  tribimal  for  un- 
reasonableness when  it  has  been  adopted  by 
express  authority  of  the  legislature  without  con- 
flict with  any  constitutional  prohibition  or  fun- 
damental principles. 

"S.  An  ordinance  prohibiting^  the  main- 
tenance of  anjr  slaughter  Ihonse  within 
the  city,  when  authorized  by  statute,  cannot  be 
defeated  by  the  courts  on  the  grround  that  it  is 
unreasonable.  ■< 

3*  The  necessity  or  eicpediency  of  pro- 
hibitinff  slaughter  hovses  in  a  city  is  im- 
plied from  an  ordinance  makinsr  that  prohibition 
without  any  provision  for  investigation  into  the 
character  or  condition  of  the  slaughter  houses. 

(January  7 ,  1886.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Vanderburgh  County 
convicting  him  of  violatinir  the  provisions  of 
an  ordinance  of  the  city  of  Evansville  prohib- 
iting the  slaughtering  of  animals  and  the  main- 
taining of  slaughter  bouses  within  the  city 
limits.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Meeere.  James  T.  Walker  and  Philip 
W.  Frey.  for  appellant: 

The  charter  does  not,  in  express  terms,  pro- 
vide that  the  city  council  may  pass  an  ordi- 
nance prohibiting  the  slaughtering  of  animals. 

It  is  not  sufficient  proof  that  the  defendant 
had  a  building  suitable  for  a  slaughter  house, 
in  order  to  be  conclusive  proof  that  he  di(l 
have  and  maintain  a  slaughter  house. 

A  slaughter  house  is  not  a  nuisance  per  ee. 
The  vocation  of  slaughtering  animals  for  food 
consumption  is  not  in  itself  such  a  business  as 
calls  for  the  stern  exercise  of  the  police  and 
repressive  power  of  the  state  except  in  so  far 
as  an  individual  case,  under  a  proper  and 
valid  ordinance,  may  call  for  the  infliction  of 
such  punishment,  where  that  individual  case 
upon  its  own  merits  may,  in  the  fostering  of 
the  public  health,  reiiuire  it. 

There  is  a  vast  difference  in  the  grant  of 
powers  authoring  a  municipality  to  *' prohibit 
altogether."  and  "prohibit  or  regulate  the 
erection  of." 

This  ordinance  would  prohibit  the  killing 
of  fowls  for  domestic  use,  they  beine  animals. 

It  is  not  allowable  to  interpret  that  which 
has  no  need  of  interpretation. 


28  Am.  &  Eng.  Enc.  Law,  p.  298;  Me- 
Cluskey  v.  OromweU,  11  N.  Y.  801. 

The  section  of  the  ordinance  attempting  to 
make  it  unlawful  to  slaughter  any  animal 
within  the  city  of  Evansville  cannot  be  dis- 
torted to  mean  that  it  shall  be  unlawful  to 
slaughter  any  animal  within  the  city  of  Evans- 
ville for  commercial  purposes. 

An  ordinance  prohibiting  the 'exerciae  of  a 
legitimate  calling,  lawful  in  itself,  is  in  dero- 
gation of  common  right;  an  ordinance  regu- 
lating that  calling  because  of  the  consequences 
that  might  flow  from  its  injudicious  conduct 
would  be  entirely  reasonable. 

Dill.  Mun.  Corp.  ed.  1890,  §  325;  State  v. 
Fisher,  52  Mo.  174. 

"This  court  doubtless  has  the  power  to  deny 
effect  to  a  by-law  obnoxious  to  such  an  objec- 
tion" that  it  is  unreasonable. 

Om.  V.  Robertson,  5  Cush.  488: 1  Dill.  Mun. 
Corp.  S  374;  First  Nat,  Bank  v.  SarUs,  129 
Ind.  201,  18  L.  R  A,  481:  Be  Jacobs,  98  N.  Y. 
98,  50  Am.  Rep.  686;  PumpeUy  v.  Qreen  Bay 
A  M,  Canal  Co,  80  U.  S.  18  WalL  166,  20  L. 
ed.  557;  Coe  v.  SehvXiz,  47  Barb.  64;  Tiedeman, 
Pol.  Power.  §  122. 

The  courts  have  almost  uniformly  held  un- 
warrantable interferences  by  way  of  ordi- 
nances to  be  unreasonable  and  in  restraint  of 
trade. 

GhaMock  V.  Bay,  75  Mich.  527,  4  L.  R  A. 
809;  Hughts  v.  Recorder's  Court,  75  Mich.  574, 
4  L.  R.  A.  868;  Barling  v.  West,  29  Wi&  807. 
9  Am.  Rep.  576;  Anderson  v.  Wellington,  40 
Ran.  178,  2  L.  R.  A.  110;  BaUimore  t. 
Radecke,  49  Md.  217,  88  Am.  Rep.  289;  MiUi- 
ken  V.  Weaihefford,fii  Tex.  888,  38  Am.  Rep. 
629. 

Mr,  George  A.  Cunningham,  for  appel- 
lee: 

The  enforcement  of  the  ordinance  does  not 
deprive  any  person  of  his  property.  It  only 
prohibits  its  use  for  a  particular  purpose.  It 
does  not  prohibit  the  business  of  slaughtering, 
except  within  the  limits  of  the  city.  It  Is 
within  the  power  of  a  state,  however,  in  the 
exercise  of  the  police  power,  to  prohibit  a  busi- 
ness altogether  if  it  endangers  the  health  and 
safety  of  the  community. 

License  Cases,  46  U.  8. 5  How.  682, 12  L.  ed. 
814;  2  Bl.  Com.  840. 

An  ordinance  authorized  in  express  terms 
by  legislature,  cannot  be  questioned  on  ac- 
count of  its  being  unreasonable,  unless  con- 
trary to  the  Constitution. 

1  Dill.  Mun.  Corp.  |  828;  A  Coal-Float  v. 
Jeffersonville,  112  Ind.  15. 

A  slaughterhouse  in  a  populous  dty  is  a 
nuisance  per  se. 


NOTB.— For  Important  cases  as  to  the  power  of 
"Courts  to  review  the  reasonableness  of  municipal 
ordinances,  see  People  v.  Armstronflr  (Mich.)  2  L. 
R.  A.  721.  and  note;  State,  Trenton  Horse  Car  Ca, 
^  L.R  A. 


V.  Trenton  (N.  J.  Sup.)  11  L.  a  A.  410;  Olympla  v. 
Mann  (Wash.)  12  L.  R.  A.  160;  Lake  Roland  Elev*  B. 
Co.  V.  Baltimore  (Md.)  20  L.  B.  A.  1190;  Hawes  v. 
Chicago  (Hi.)  80  L.  B.  A.  2». 
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HarmiBon  v.  LeinHon,  46  111.  App.  164; 
Metropolitan  Bd,  of  Health  v.  Heister,  87  N. 
Y.  661;  Catlin  v.  Valentine,  9  Paige,  577, 
38  Am.  Dec.  567;  Com,  v.  Uptan,  6  Gray, 
473;  Atly,  Gen.  v.  Steward.  20  N.  J.  Eq.  415; 
Smiths  V.  McConatliy,  11  Mo.  517;  Bishop  v. 
5tonA»,  83  Conn.  118,  87  Am.  Dec.  197;  State  v. 
Kaster^  35  Iowa,  221;  Minke  v.  Hopeman,  87 
111.  450,  29  Am.  Itep.  68;  Beichert  v.  (?e(5?-«,  98 
Ind.  78,  49  Am.  Rep.  786;  Seifried  v.  Hays,  81 
Ky.  877,  50  Am.  Rep.  167. 

Without  special  authority  from  the  legisla- 
ture a  city  may  prohibit  dangerous  material 
within  the  corporate  limits. 

Clark  V.  South  Bend,  85  Ind.  276,  44  Am. 
Rep.  18. 

Jordan,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  prosecuted  and  convicted  of 
having  on  the  4th  day  of  June,  1894,  violated 
the  provisions  of  an  ordinance  of  the  city  of 
Evansville,  adopted  December  19,  1892,  enti- 
tled "An  ordinance  prohibiting  the  slaughter- 
ing of  animals  and  the  maintaining  of  slaugh- 
terhouses within  the  city."  Section  1  of  this 
ordinance  reads  as  follows:  "Section  1.  Be  it 
ordained  by  the  common  council  of  the  city  of 
Evansville,  thHt  after  the  1st  day  of  June, 

1894,  it  shall  be  unlawful  to  slaughter  any 
animal  or  to  maintain  any  slaughterhouse 
within  the  city  of  Evansville."  Section  2  pro- 
vides a  penalty  to  be  assessed  for  a  violation 
of  any  of  the  provisions  of  the  ordinance  of 
not  loss  than  $10  nor  more  than  $100.  The 
«vidence  in  the  record  establishes  that  the  ap- 
pellant, on  the  date  charged  in  the  complaint, 
was  guilty  of  maintaining  a  slaughterhouse 
within  the  city  of  Evansville,  and  was  engaged 
in  slaughtering  therein  beeves,  hogs,  and  sheep 
to  supply  a  meat  market,  in  which  business  he 
was  engaged.    On  the  11th  day  of  February, 

1895,  counsel  for  appellant  filed  a  brief,  at  the 
close  of  which  it  was  stated  that  in  the  near 
future  they  would  file  an  additional  one, 
wherein  they  proposed  to  argue  and  present 
more  fully  the  invalidity  of  the  ordinance. 
But  the  record  does  not  disclose  the  filing  of 
this  proposed  brief,  nor  do  we  find  it  among 
the  papers  in  the  case,  hence  are  not  favored 
with  the  benefit  of  the  extended  views  of  coun- 
sel for  the  appellant,  or  informed  what  addi- 
tional propositions,  if  any,  are  presented  by 
them,  upon  the  questions  involved,  except  as 
we  ascertain  the  same  from  the  brief  of  counsel 
for  the  appellee.  Appellant  attacks  the  valid- 
ity of  the  ordinance  upon  the  ground  that  it  is 
unreasonable,  and  also  that  it  results  in  taking 
the  property  of  a  person  without  due  process 
of  law,  for  the  reason,  as  he  insists,  that  it  does 
not  provide  for  any  investigation,  in  the  first 
instance,  into  the  character  or  condition  of  the 
slaughterhouse,  in  order  to  determine  whether 
it  18  offensive  and  injurious  to  the  public  health 
or  comfort  sufiScient  to  constitute  it  a  nuisance. 
And  it  is  further  contended  that  the  legislature 
cannot  authorize  a  city  to  prohibit  the  slaugh- 
tering of  animals  within  its  limits.  It  is  also 
insisted  that,  conceding  that  the  appellee  was 
empowered  to  prohibit  the  maintaining  of  a 
slaughterhouse  within  its  corporate  limits,  the 
ordinance  in  question  was  repealed  by  the  act 
of  1898.  The  charter  of  the  city  of  Evansville 
^  L.  R.  A.  18 


in  force  at  the  time  the  ordinance  in  question 
was  enacted,  in  the  enumeration  of  the  powers 
conferred  upon  the  common  council,  provided 
as  follows:  '^Eighth.  To  direct  the  location 
of  all  powder  houses,  slaughterhouses,  tallow 
chandler's  shops,  soap  factories,  distilleries,  and 
all  other  houses,  factories  and  shops  that  may 
detract  from  the  comfort  of  the  inhabitants  of 
the  city.  And  if  thought  necessary,  to  prohibit 
altogether  the  erection  or  continuance  of  all  or 
any  of  such  shops,  factories,  houses,  and  estab^ 
lishments  within  the  limits  of  said  city."  See 
Local  Acts  1846-47,  Gen.  Assem.  p.  8.  The 
twentieth  clause  of  the  same  section  provides 
as  follows:  "Twentieth.  To  abate  and  remove 
nuisances,  and  to  declare  what  shall  be  deemed 
nuisances,  and  punish  by  suitable 'penalties 
the  person  or  persons  causing  or  continuing  the 
same,  or  suffering  the  same  to  remain  on  his, 
her,  or  their  premises,  or  both  abate  and  punish, 
at  discretion;  and  for  the  purpose  of  declaring 
what  shall  be  deemed  nuisances  and  abating 
the  same,  or  causing  or  compelling  the  same 
to  be  abated,  and  punishing  persons  for  caus- 
ing, continuing,  or  suffering  the  same  as  afore- 
said, the  common  council  shall  have  jurisdiction 
over  both  land  and  water  one  mile  beyond  the 
limits  of  the  city  in  all  directions."  On  March 
8,  1898,  the  legislature  of  this  state  passed  an 
act  concerning  the  incorporation  and  govern- 
ment of  cities  having  a  population  of  more 
than  50,000  and  less  than  100,000,  whereby  the 
charter  of  appellee  under  which  the  ordinance 
in  controversy  was  adopted  was  expressly  re- 
pealed. Acts  1898,  p.  66.  The  city  of  Evans- 
ville was  operating  under  this  latter  act  at  the 
time  the  appellant  was  charged  with  the  offense 
of  which  he  was  convicted.  Section  1  of  this 
act  is  as  follows:  "AH  by-laws,  ordinances 
and  regulations,  not  inconsistent  with  this  act, 
shall  remain  and  continue  in  full  force  until 
altered  and  repealed  by  the  common  council 
in  conformity  with  the  provisions  of  this  act, 
but  all  by-laws,  ordinances,  and  regulations 
inconsistent  with  this  act  are  hereby  abol- 
ished." Section  28  thereof,  in  enumerating 
the  powers  granted  to  the  common  council,  has 
the  following  provisions:  'To  declare  what 
shall  constitute  a  nuisance,  to  prevent  the  same, 
require  its  abatement,  authorize  the  removal  of 
the  same  by  the  proper  ofiScers,  and  provide 
for  the  punishment  of  the  person  or  persons 
causing  the  same,  continuing  or  suffering  the 
same  to  exist,  and  assess  the  expenses  of  its 
removal  against  such  person  or  persons,  and  to 
provide  for  collecting  such  ezpienses  either  by 
placing  the  same  on  tax  duplicate  or  by  suit." 
Also  the  following:  "To  prohibit  or  regulate 
the  location  and  management  of  starch  fac- 
tories, glue  factories,  renderies,  tallow  candle- 
ries,  bone  factories,  soap  factories,  tanneries, 
slaughterhouses,  breweries,  distilleries,  livery 
stables,  foundries,  and  all  6ther  establishments 
of  which  the  business  or  trade  may  become 
noxious  or  injurious  to  the  public  health;  to 
prohibit  the  erection  of  such  buildings  or  the 
continuance  of  such  noxious  or  injurious  occu- 
pations therein  whenever  the  public  comfort 
or  health  requires  it." 

It  is  well  settled  that  when  the  adoption  of  a 
municipal  ordinance  or  by-law  is  expressly  au- 
thorized by  the  legislature,  and  when  the  ex- 
press grant  of  power  is  not  in  conflict  with  a 
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constitutional  prohibition,  or  fundamental 
principles,  it  cannot  be  successfully  assailed  as 
unreasonable  in  a  judicial  tribunal.  A  Coal- 
Float  V.  JefferwnmUe,  112  Ind.  15;  Skaggs  v. 
MartinmUe,  140  Ind.  476,  38  L.  R  A.  781,  and 
cases  there  cited;  Rvnd  y.  Fowler  (at  last  term) 
142  Ind.  214.  By  the  charter  of  1847»  in  clause 
8  of  the  enumerated  powers  conferred  upon  the 
city  of  Evansville.  as  above  set  out,  the  right 
to  direct  the  location  of  slaughterhouses,  or,  if 
deemed  necessary,  to  prohibit  entirely  the 
erection  or  continuance  thereof  within  the  lim- 
its of  the  city,  is  expressly  granted  to  the  com- 
mon council,  and  these  same  powers  are  like- 
wise granted  under  the  act  of  1893.  It  is 
evident,  we  think,  from  an  inspection  of  the 
provisions  of  the  act  of  1898,  as  herein  set  forth, 
that  there  is  nothing  in  them,  neither  is  there 
anvthing  otherwise  in  the  act,  with  which  the 
ordinance  in  controversy^  can  be  said  to  be  in- 
consistent; conseouently  it  cannot  be  held  to  be 
abolished  by  the  latter  act,  but,  as  therein  de- 
clared, it  "shall  remain  and  continue  in  full 
force  until  altered  and  repealed  by  the  common 
council,"  etc.  Slaughterhouses  have  been  sub- 
ject to  government  control  through  the  agencies 
of  towns  and  cities  both  in  this  country  and 
Europe  for  a  long  period  of  time,  upon  the 
grounds  that  such  control  was  necessary  to 
promote  cleanliness,  and  to  protect  the  health 
and  comfort  of  the  inhabitants  of  such  munic- 
ipalities. The  adoption  of  laws  relative  to  the 
regulation  or  prohibition  of  the  business  of 
slaughtering  animals  within  reasonable  limits  is 
generally  considered  as  a  proper  exercise  of 
what  is  termed  the  "police  power  of  the  state." 
This  court,  in  the  appeal  of  Rund  v.  Fowler ^ 
supra,  considered  and  upheld  an  ordinance  of  a 
character  similar  to  the  one  before  us.  The 
court  in  that  case  said:  '*The  penalty  from 
which  the  appeal  is  prosecuted  is  for  maintain- 
ing a  slaughterhouse  within  the  town  limits. 
As  we  have  said,  the  right  to  direct  the  location 
of  such  houses  is  given  by  the  letter  of  the 
legislative  grant,  and  the  penalty  is  assessed 
for  the  failure  to  obey  the  direction  that  such 
houses  shall  not  be  located  within  the  cor- 

§  orate  limits."  The  grant  to  the  appellee  un- 
er  her  charter  in  regard  to  her  right  to  legis- 
late upon  the  subject  of  slaughterhouses  is 
in  its  terms  broader  than  is  the  right  given 
to  towns  to  legislate  upon  the  same  subject. 
In  the  case  of  the  former  it  is  a  twofold 
grant:  First,  to  direct  the  location  of  such 
houses;  second,  to  prohibit  altogether  their 
erection  or  continuance  within  the  city  lim- 
iu.  That  the  legislature  of  the  state  had  the 
authority  to  expressly  confer  this  power 
upon  the  common  couiicil,  in  view  of  the  many 
judicial  interpretations  of  such  legisative 
warrant,  cannot  now  be  successfully  contro- 
verted. That  the  common  council  of  appel- 
lee, in  the  enactment  of  the  ordinance  in 
question,  properly  and  reasonably  exercised 
the  power  granted  to  it  under  the  charter,  is 
equally  as  well  settled.  An  act  of  the  legis- 
lature of  the  state  of  California  incorporating 
the  city  of  Sacramento  granted  power  to  the 
board  of  trustees  to  pass  ordinances  to  con- 
85  L.  R  A. 


trol  and  regulate  slaughterhouses,  or  provide 
for  their  exclusion  from  the  city  limits,  or  any 
part  thereof.  In  pursuance  of  this  grant  tbie 
city  adopted  an  ordinance  which  declared  it  to 
be  unlawful  for  any  person  to  slaughter  any 
animal  within  the  city,  or  to  erect,  maintain, 
or  use,  etc.,  within  the  city,  any  house  or  build- 
ing as  a  slaughterhouse,  or  to  dress  or  clean 
any  slaughtered  animal  therein.  In  the  appeal 
of  Ex  parte  Eeilbron,  65  Cal.  609,  the  validity 
of  this  ordinance  was  sustained  b^  the  supreme 
court  of  that  state.  See  authorities  there  cited. 
The  following  authorities  also  sustain  the  va 
lidity  of  the  ordinance:  Dill.  Mun.  Corp.  §  141; 
Tiedeman,  Mun.  Corp.  §  118;  2  Kent,  Com.  340 
Cronin  v.  Beople,  82  N.  Y.  818,  37  Am.  Rep. 
564;  Metropolitan  Bd,  of  Health  v.  lfe«f?r.  37 
N.  Y.  661;  Buffalo  v.  Webeter,  10  Wend.  S*9. 
In  the  SHaughter-House  Cases,  83  U.  S.  16  Wall. 
68,  21  L.  ed.  404,  Miller,  J.,  speaking  for  the 
court,  after  defining  the  police  power,  said: 
'The  regulation  of  the  place  and  manner  of 
conducting  the  slaughtering  of  animals  and  the 
business  of  butchering  within  a  city,  and  the 
inspection  of  the  animals  to  be  killed  for  meat, 
and  of  the  meat  afterwards,  arc  among  the 
most  necessary  and  frequent  exercises  of  tbis 
power."  By  some  of  the  courts  a  slaughteriog 
establishment  has  been  held  to  be  a  nuisaoce 
per  ee,  while  by  others  it  has  been  regarded  as 
prima  facie  a  nuisance;  and  where  it  exists  so 
near  to  dwelling  houses  as  to  impair  the  com- 
fortable enjoyment  of  the  dwellers  therein  an 
actionable  nuisance  is  created.  But  this  que$ 
tion  does  not  arise  in  the  case  at  bar,  and  we 
need  not  inquire  as  to  the  manner  in  which  ap- 
pellant maintained  his  slaughterhouse.  It  is 
sufficient  for  the  purpose  of  this  appeal  for  tbe 
court  to  know  that  he  was  engaged  in  a  busi 
ness  subject  to  legislative  control,  andUhat  the 
power  relative  to  such  control  was  legally 
lodged  in  the  common  council,  and  by  it  prop 
erly  and  rightfully  exercised.  The  contention 
that  this  oniinance  punishes  the  prohibited  act 
without  regard  to  any  proof  that  the  slaughter- 
house in  question  was  injurious  to  the  health 
and  comfort  of  the  inhabitants  of  the  city  is 
without  force.  It  was  not  essentially  neces- 
sary to  its  validity  for  the  council  to  allege  or 
explain  the  reason  for  its  enactment  or  the  ex- 
igencies out  of  which  it  arose.  It  is  ao  ele- 
mentary rule  that  legislative  bodies,  within 
their  power,  in  the  enactment  of  laws,  may 
judge  of  the  necessity  or  expediency  therefor: 
and  the  exercise  of  that  judgment  is  to  be  im 
plied  from  the  law  itself.  We  again  affirm 
that  the  passage  of  the  ordinance  was  clearly 
within  the  authority  expressly  granted  by  the 
charter  to  appellee. 

As  to  whether  the  slaughtering  of  a  single 
animal  by  a  person  within  the  city  for  meat 
for  his  own  consumption  would  come  within 
the  inhibition  of  the  ordinance,  is  not  a  ques- 
tion before  us,  and  we  are  not,  therefore,  re- 
quired to  decide  it.  It  follows  that  the  ordi 
nance  is  not  open  to  the  objections  interposed 
by  the  appellant,  and  tfie  judgment  is  affirmed. 

Petition  for  rehearing  overruled. 
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1.  Promoters  of  aa  Incorporated  ool- 
leg^f  ^rho  a.dvanoe  money  or  assume 
an  obllg^ation  to  pay  tbe  intereet  on  one  of 
tbe  subscriptions  to  a  fund  for  the  purchase  of 
property  for  the  college,  when  to  do  this  Is  neces- 
sary to  obtain  the  subscription,  and  it  is  done  at 
the  request  of  some  and  with  the  consent  of  all 
of  those  actinsr  as  trustees  of  the  prospective  cor- 
poration on  the  understandiner  Uiat  the  colieffe 
willirepay  them  or  save  them  harmless,—  can  re- 

;  cover  from  it  the  amount  of  such  Interest  which 
they  have  been  compelled  to  pay,  and  which 
went  into  the  fund  used  in  buying  the  college 
property. 

2.  An  incorporated  college  is  estopped 
from  sayiniif  that  persons  aetin§^  as 
tmstees  before  its  organization  in  obtaining  a 
subscription  to  buy  property  for  it  had  no  power 
to  bind  it  by  an  agreement  that  it  would  repay  or 
save  harmless  those  who  to  obtain  a  certain  large 
subscription  agreed  to  Indemnify  the  subscriber 
against  liability  for  interest  called  for  by  the 
terms  of  the  subscription,  where  they  have  been 
compelled  to  pay  such  interest  and  it  has  gone 
Into  the  fund  invested  in  the  college  property. 

(December  10, 1886.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Fayette  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover money  which  had  been  advanced  by 
plaintiffs  for  the  use  and  benefit  of  defendant. 
Mevened, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Webb  A  Farrell  for  appellants. 

Messrs.  Beanchamp  A  Walton  for  ap- 
pellee. 

Pryor»  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  bv  J.  B.  Morton 
and  others  against  a  corporation  known  and 
called '  'Hamilton  College. "  It  is  on  an  implied 
assampsit  on  the  part  of  the  college  to  pay  to 
the  plaintiffs  certain  sums  of  money  advanced 
by  them  as  the  promoters  of  what  was  then 
called  ''Hocker  College/'  with  the  name  of  the 
corporation  changed  to  that  of  "Hamilton 
College"  by  a  charter  subsequently  obtained. 
The  monev,  it  is  alleged,  was  advanced  by  the 
plaintiffs  for  the  college,  with  the  agreement 
and  understanding  that  it  was  to  be  repaid  to 
tbe  plaintiffs  when  the  corporation  was  brought 
to  life  by  the  charter.  We  wish  much  the  ac- 
tion had  been  in  equity,  as  the  facts  bring  the 
case  clearlv  within  the  jurisdiction  of  the  chan- 
cellor: and,  while  the  action  of  assumpsit  upon 
an  implied  undertaking  is  in  the  nature  of  an 
eoaitable  claim,  still,  where  money  has  been 
advanced,  as  in  this  case,  and  gone  into  a  trust 
fnnd,  to  be  applied  in  a  particular  way,  the 
corpus  of  the  trust  should   not  be  interfered 

NoTB.— As  to  liability  of  a  corporation  on  the 
ooDtractB  of  promoters,  see  Oakes  v.  Cattaraugrus 
Water  Co.  (N.  T.) »  L.  B.  A.  844,  and  note, 
85li.R.A. 


with  under  an  execution  from  a  common-law 
court;  and,  besides,  it  is  often  difficult  for  the 
chancellor  to  raise  an  equity,  although  of  the 
highest  character,  from  a  given  state  of  facts, 
and  much  more  difficult  for  a  jury  to  do  so  in 
the  absence  of  an  express  contract.  This  case, 
however,  went  off  on  an  instruction  to  find  for 
the  defendants. 

In  the  year  1876  J.  M.  Hocker  owned  Hocker 
College,  in  the  city  of  Lexington,  a  college  of 
much  celebrity,  and  patronized  principally,  if 
not  controlled,  by  the  members  of  the  Chris- 
tian Church.  Hocker  desired  to  sell  the  prop- 
erty, and  the  members  of  that  church,  wishing 
to  place  it  under  their  control,  entered  into  ne- 
gotiations for  its  purchase,  and  Hocker  agreed 
to  let  them  have  this  property  for  $50,000  on 
certain  terms  and  conditions.  A  committee 
was  selected  to  raise  the  $50,000  by  subscrip- 
tion, and  succeeded  in  raising  all  but  $10,000 
or  $15,000.  At  one  of  tbe  meetings,  where 
nearly  all  of  those  were  present  who  were  recog- 
nized and  made  a  board  for  the  purpose  of  or- 
ganizing the  college  and  raising  the  fund,  a 
man  by  the  name  of  Hamilton  was  present, 
and  agreed  to  subscribe  $10,000  upon  certain 
conditions.  He  was  not  willing  to  make  the 
payment  at  the  time  and  in  the  manner  of  the 
other  subscriptions;  and,  to  prevent  tbe  loss  of 
the  subscription  proposed  to  be  made  by 
Hamilton,  it  was  suggested  that  he  be  indem- 
nified against  the  payment  of  interest,  as  was 
stipulated  in  the  other  subscriptions;  and  ac- 
cordingly, as  is  alle|;ed,  the  appellants  gave  to 
Hamilton  a  bond  of  indemnity,  and  he  executed 
his  notes,  like  those  of  other  subscribers,  bear- 
ing interest;  and,  with  additional  subscrip- 
tions, made,  perhaps,  on  the  same  day,  the 
contract  with  Hocker  was  executed,  and  the 
property  passed  to  the  trustees,  and  a  charter 
obtained  by  the  president  with  the  name  of  the 
institution  changed  to  that  of  "Hamilton  Col- 
lege." Hamilton  did  not  live  long  after  this 
purchase,  and  these  appellants  were  compelled 
to  pay  a  difference  of  nearly  $1,200  on  account 
of  their  bond,  all  of  which  went  into  the  fund 
raised  to  make  the  purchase.  The  bond  was 
executed  at  the  instance  and  persuasion  of 
some  of  the  trustees,  and  without  objection 
by  any;  and,  when  one  or  more  of  the 
appellants  declined  to  sign  the  indemnity, 
they  were  urged  to  do  so  upon  the  ground 
that,  if  they  had  the  money  to  pay.  such  Just 
and  equitable  claims  could  not  be  overlooked. 
They  had  each  subscribed  liberally  to  the  en- 
terprise, and,  from  the  facts  of  the  record,  it 
was  never  intended  or  supposed  by  anyone 
present  that  they  were  making  a  voluntary 
donation  to  the  corporation  of  any  sum  they 
might  have  to  pay  by  reason  of  tbe  bond  to 
Hamilton.  They  derived  no  benefits  other 
than  those  resulting  to  the  subscribers  of  stock, 
had  no  interest  in  the  property,  but  assumed  a 
liability  that  was  at  the  basis  of  the  undertak- 
ing, and  without  which  the  purchase  would 
not  have  been  made.  There  is  no  pretense  or 
claim  that  the  plaintiff  looked  to  tbe  individual 
liability  of  the  trustees  for  contribution;  but, 
on  the  contrary,  it  is  apparent  that  this  money 
was  regarded  as  part  of  the  trust  fund  with 
which  the  property  was  purchased,  and  those 
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contributing  to  its  payment  could  look  to  the 
corporation  for  remuneration.  Someone  was 
liable  to  them,  and  there  is  no  controversy  as 
to  the  payment  of  the  money.  The  trustees, 
or  those  acting  as  such,  were  inducing  the 
plaintiff  to  pay  the  money,  or  assume  the  re- 
sponsibility, that  the  corporation  mi^ht  be 
formed.  They  were  acting  at  the  time  for  the 
con  templated  corporation.  The  institution  ob- 
tained the  money  on  the  faith  that  it  would  be 
repaid,  and  the  equity  of  the  appellants  should 
be  enforced. 

It  is  contended  that  a  majority  of  the  pro- 
yisional  agents  or  trustees  must  have  induced 
the  appellants  to  have  assumed  the  responsibil- 
ity, before  the  corporation  can  be  made  liable; 
and,  while  this  may  be,  and  doubtless  is,  the 
correct  rule,  here  there  was  no  objection  made, 
and  the  inference  is  plain  that  all  were  con- 
senting to  this  mode  of  obtaining  Hamilton's 
subscription.  No  single  member  of  a  corpora- 
tion can  bind  it  to  a  contract  unless  authorized 
by  the  board  of  trustees,  or  those  who  have  the 
right  to  contract  on  its  behalf;  but  in  this  case 
the  body  having  the  capacity  to  act  obtained 
this  money  and  paid  it  on  the  purchase  on  the 
faith  that  it  would  be  repaid  or  the  parties 
saved  harmless;  and  the  corporation,  to  which 
its  very  payment  gave  life,  will  be  estopped 
from  saying  this  provisional  body  had  not 
power  to  bind  it.  In  the  case  of  Low  v.  Con- 
nectieut  d  P.  Riven  B,  Oa.  45  N.  H.  870.  the 
court,  in  discussing  a  similar  question,  said: 
"In  such  cases  it  can  avail  nothing  by  way  of 
defense  to  show  that  in  fact  the  party  had  no 
capacity  to  make  such  antecedent  request,  or 
to  bind  himself  by  a  contract,  as.  in  the  case 
of  a  corporation,  that  it  was  not  organized  at 


all."  In  the  case  of  Bell'i  Gap  R.  Cory, 
Christy,  79  Pa.  54, 21  Am.  Rep.  89,  it  was  said: 
*'We  do  not  desire  to  controvert  the  principle, 
established  in  England,  and  to  some  extent 
recognized  in  this  country,  that  when  the  pre- 
lectors of  a  company  enter  into  contracts  in 
behalf  of  a  body  not  existing  at  the  time,  hut 
to  be  called  into  existence  afterwards,  then  if 
the  body  for  whom  the  projectors  assumed  to 
act  does  come  into  existence,  it  cannot  take  the 
benefit  of  the  contract  without  performing  that 
part  of  it  which  the  projectors  undertook  that 
it  should  perform. "  It  is  true  the  corporation, 
after  its  organization,  in  no  wise  ratified  the 
contract,  for  it  had  already  received  the  bene- 
fits under  the  agreement  with  the  projectors, 
and  the  money  paid  invested  in  the  trust  es- 
tate. If  this  had  been  a  joint  adventure  be- 
tween these  projectors,  and  the  money  or  lia- 
bility assumed  by  the  plaintiffs  as  alleged,  can 
it  be  well  are^ed  that  the  joint  adventure  or 
the  trustTund  would  be  exempt  from  liability? 
We  think  not,  and  the  fact  that  these  projec- 
tors obtained  a  charter,  and  converted  the  in- 
stitution into  a  corporation,  thus  relieving  it 
from  all  liability,  is  an  argument  equally  un- 
tenable. 

This  case  was  heard  on  the  testimony  of  the 
plaintiffs  alone,  and  when  the  case  goes  back 
it  should  be  transferred  to  equity,  and  tbe 
parties  on  each  side  allowed  to  take  proof: 
and,  if  the  plaintiffs  are  entitled  to  relief,  the 
money  should  be  decreed  to  be  paid  from  the  in- 
come of  the  corporation.  The  report  of  the 
committee  to  investigate  the  claim  of  the  plain- 
tiffs was  properly  rejected  as  evidence. 

Reversed  and  remanded  for  proceedings  in 
conformity  to  this  opinion. 


MAINE   SUPREME    JUDICIAL  COURT. 


Arthur  A.  CLARK 

t). 

INSURANCE  COMPANY  OP  NORTH 
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1.  Cancelation  of  a  policy  of  insnraaee 
ifl  not  effected  by  a  letter  from  the  insurer  to 
an  agent  direotingr  blm  to  oanoel  it,  and  his  direot- 
inff  a  clerk  to  make  a  new  policy  in  another  com- 
pany, and  bis  own  entry  of  the  new  Insurance  in 
a  dally  report  wbioli  was  not  actually  mailed, 
while  the  new  policy  was  not  actually  written  or 
the  insured  notified  of  any  change  or  intention 
to  cancel  the  policy  until  after  the  loas  bad  oc- 
curred. 

2«  A  notice  to  cancel  a  policy  must  be  un- 
equivocal when  it  has  astipulation  for  a  specified 
notice. 

8.  An  exchange  of  policies  to  which  an 
insured  person  reluctantly  agrees  after 
a  loss  on  an  assurance  that  it  will  be  all  right,  and 
that  he  will  be  protected,  when  he  still  insists  that 
the  original  insurer  is  liable,  does  not  ratify  the 


unauthorized  act  of  an  insurance  agent  in  at- 
tempting to  transfer  the  risk  without  notice  to 
the  insured,  when  he  had  not  written  the  new 
policy  until  after  the  loss. 

4«  An  attempt  to  transfer  a  risk  i^^oni  s 
company  which  has  reftised  to  carry  it 
to  another  oonipany»  made  by  an  insurance 
agent  without  the  consent  of  the  aasured  after 
the  agent  had  placed  the  risk  in  the  former  com- 
pany under  a  general  request  for  insurance  with- 
out specifying  any  company,  is  not  eflectuaL 
when  the  five  days*  notice  of  a  canoelatioo  of 
the  first  policy  stipulated  for  therein  was  not 
given. 

6.  The  retention  of  premiums  sent  to  an 
insurer  with  other  money,  by  an  agent  who  has 
made  an  invalid  attempt  to  transfer  a  risk  to 
the  insurer  from  another  company  after  a  loss 
has  occurred,  will  not  render  the  Insurer  liable 
to  the  poUcy  holder,  who  paid  the  premium  to 
the  prior  insurer  and  had  given  no  consent  to  the 
transfer. 

(March  12, 1808.) 

REPORT  by  the  Supreme  Judicial  Court  for 
Edox  County  for  the  opinion  of  the  full 


Note.— For  a  somewhat  similar  case  of  an  at-  I  Tue  Sing  v.  Anglo-Nevada  Assur.  Corp.  (OsL)  10  L. 
tempt  to  exchange  policies  of  insurance,  see  Quong  i  B.  A.  144. 
85L.R.  A. 
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bench  of  an  action  to  recover  the  amount 
alleged  to  be  due  on  a  policy  of  fire  insurance. 
Judgment  for  defendant, 

Tbe  facta  are  stated  in  the  opinion. 

Mes9r».  C.  E.  Iiittlefleld  and  A.  S.  Little- 
field  for  plaintiff. 

Mr.  WUlUun  H.  Fourier  for  defendant. 

Foster*  J.,  delivered  tbe  opinion  of  tbe 
court: 

Tbe  plaintiff  desired  to  procure  an  insurance 
of  $1,200  for  six  montbs  on  bis  carriages, 
sleighs,  and  stock  in  a  building  owned  by  him 
at  Kockport.  Accordingly,  on  tbe  6lb  day  of 
December,  1898,  be  left  instructions  at  tbe 
office  of  F.  A.  Packard,  wbo  was  agent  of  tbe 
Commercial  Union  Insarance  Company,  and 
five  other  companies,  including  tbe  defendant 
company.  Tbe  plaintiff  gave  no  instructions 
as  to  what  company  tbe  insurance  should  be 
placed  in,  this  matter  being  left  wholly  to  tbe 
agent.  Tbe  policy  was  made  out  imthe  Com- 
mercial Union  Insurance  Company,  and  tbe 
plaintiff,  on  tbe  16th  day  of  December,  paid 
the  premium,  and  received  tbe  policy  of  that 
company,  which  policy  he  retained  in  his  pos- 
aession  until  two  days  after  tbe  property  in- 
sured was  destroyed  by  fire,  which  occurred 
at  1  o'clock  in  the  morning  of  December  19, 
which  was  Tuesday.  During  that  time  be 
had  no  notice  that  tbe  company  intended  or 
desired  to  cancel  bis  policy.  On  December 
15  the  Commercial  Union  Insurance  Company 
wrote  the  agent  to  cancel  the  policy.  This 
letter  reached  Camden,  where  the  agent  re- 
sided, on  the  16tb,  which  was  Saturday,  in  tbe 
evening,  and  was  taken  from  the  office  by  the 
agent  on  Monday,  the  18th.  Upon  receiving 
this  Instruction  to  cancel  tbe  policy,  tbe  agent 
instructed  bis  wife,  who  was  his  clerk,  to  write 
a  new  policy  in  tbe  defendant  company.  The 
agent  was  m  tbe  office  in  tbe  evening,  and 
finding  that  nothing  had  been  done  in  reference 
to  the  policy,  wrote  a  "daily  report"  of  tbe  in- 
surance in  the  defendant  company,  and  it  re- 
mained in  bis  office  until  the  afternoon  of  the 
next  day,  Tuesday,  when  the  policy  in  suit 
was  written.  After  tbe  daily  report  bad  been 
written,  but  before  it  was  mailed,  and  before 
tbe  policy  was  made  out  or  entered  in  the 
register,  Uie  plaintiff  notified  tbe  agent  that  the 
property  insured  bad  been  destroyed  bv  fire. 
When  the  plaintiff  notified  tbe  agent  of  the 
destruction  of  the  property  that  Tuesday  morn- 
ing, tbe  agent  told  him  that  be  had  just  re- 
ceived word  from  tbe  company  to  cancel  tbe 
policy  in  the  Commercial  Union.  That  was 
all  tbe  conversation  that  was  bad  in  relation  to 
the  cancelation  of  the  policy.  The  plaintiff 
testifies  that  be  went  over  to  tbe  agent's  office 
about  8  o'clock  on  tbe.  morning  of  Tuesday, 
the  19th,  and  notified  him  that  it  had  been 
burned,  and  he  said  that  he  was  just  reading  a 
letter  he  bad  received  from  tbe  company  to 
cancel  the  policy.  At  tbe  time  tbe  plaintiff 
left  tbe  agent's  office,  be  had  no  knowledge 
that  any  attempt  had  been  made  to  cancel  the 
policy  which  he  then  held  upon  his  property, 
which  bad  then  been  destroyed,  and  had  no 
knowledge  that  any  act  bad  been  done  towards 

? lacing  the  insurance  in  another  company, 
'he  policy  which  the  agent  wrote  in  tbe  de- 
fendant company  on  the  afternoon  of  tbe  19th, 
35  L.  R.  A. 


and  after  tbe  plaintiff  had  given  notice  of  the 
loss,  was  antedated  Decem^r  6,  and  the  rec- 
ord of  cancelation  of  the  other  policy,  Decem- 
ber 18.  as  of  the  date  when  notice  was  received 
by  the  agent  to  cancel  the  policy  in  the  Com- 
mercial Union,  and  when  tbe  * 'daily  report" 
was  written  for  tbe  defendant  company.  Two 
days  after  tbe  fire,  tbe  policy  in  suit,  in  tbe 
Insurance  Company  of  North  America,  bear- 
ing date  December  6,  1898,  was  sent  to  the 
plaintiff  by  tbe  agent  through  a  Mr.  Andrews, 
who  said  be  bad  another  policy,  and  be  would 
take  tbe  old  one,  and  give  tbe  plaintiff  a  new 
one,  and  that  it  would  be  all  right.  The  plain- 
tiff testifies  that  be  bestitated  about  doing  it, 
but  at  last  gave  him  the  first  policy,  and  took 
the  new  one  upon  his  assurance  that  it  would 
be  all  right,  and  that  be  would  be  protected. 
The  record  of  cancelation  was  not  entered  on 
the  register  of  tbe  Commercial  Union  until 
Mr.  Andrews  returned  with  the  policy  from 
tbe  plaintiff,  though  tbe  record  was  dated  De- 
cember 18.  the  day  before  tbe  fire.  On  the 
afternoon  of  Tuesday,  tbe  19tb  day  of  Decem- 
ber, the  agent  mailed  to  tbe  defendant  com- 
pany the  daily  report  which  bad  been  written 
tbe  evening  before,  informing  tbe  company  of 
tbe  insurance,  and  also  in  a  separate  envelope 
notice  of  the  loss. 

Tbe  premium  paid  by  tbe  plaintiff  for  the 
policy  in  the  Commercial  Union  was  trans- 
ferred to  the  account  of  tbe  defendant  com- 
pany, and  remitted,  with  other  money,  in  the 
due  course  of  business,  and  this  is  still  retained 
by  them. 

On  December  25,  a  special  agent  of  defend- 
ant company,  in  reply  to  the  notice  of  loss, 
notified  the  agent  that  he  would  come  down 
the  next  week.  The  defendant  company,  on 
learning  the  facts  concerning  the  loss,  making 
of  the  policy  on  the  19th  of  December  and 
antedating  ft  as  of  tbe  6tb,  and  tbe  alleged 
canceling  of  the  policy  in  the  Commercial 
Union,  disaffirmed  tbe  acts  of  the  agent,  claim- 
ing they  were  wrong  and  illegal,  and  that  the 
Commercial  Union  was  the  company  liable, 
and  not  the  defendant. 

The  plaintiff,  as  tbe  case  shows,  has  another 
action  pending  against  the  Commercial  Union, 
and  has  made  due  proof  of  loss  to  that  com- 
pany. In  his  proof  of  loss  against  the  de- 
fendant company  he  states  that  he  was  insured 
in  the  Commercial  Union;  that  they  claim  it  was 
canceled  before  or  at  tbe  time  tbe  insurance  was 
effected  in  tbe  defendant  company,  but  which 
claim  he  states  be  does  not  admit,  nor  does  he 
waive  or  surrender  any  rights  that  he  may 
have  against  that  comi>any  by  filing  his  proof 
of  loss  against  the  defendant  company. 

Such,  in  substance,  are  tbe  facts  upon  which 
tbe  plaintiff  seeks  a  recovery  in  this  action 
against  the  defendant  company. 

We  do  not  think  he  can  maintain  this  ac- 
tion. 

There  was  a  valid  contract  of  insurance  ex- 
isting between  the  plaintiff  and  tbe  Commercial 
Union  Insurance  Company  on  and  after  De- 
cember 16,  when  be  paid  the  premium  and  re- 
ceived his  policy.  Up  to  tbe  time  of  tbe  fire, 
the  plaintiff  bad  received  no  notice  of  the  in- 
tended cancelation  of  that  policy.  He  had 
neither  authorized  nor  requested  any  other  in- 
surance of  his  property,  nor  bad  be  requested 
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or  assented  to  a  cancelation  of  his  policy  in  the 
Commercial  Union.  By  the  terms  of  the  pol- 
icy the  company  could  cancel  the  policy  by 
giving  to  the  assured  five  days'  notice.  No 
such  notice  was  given,  and  the  policy  remained 
uncanceled,  and  in  full  force  in  the  hands  of 
the  assured,  on  the  19th  day  of  December, 
when  the  loss  occurred,  and  when  he  notified 
'the  agent  of  the  loss.  Without  such  a  stipula- 
tion, or  some  stipulation  strictly  authorizing 
it,  an  insurance  company  cannot  cancel  a  con- 
tract of  insurance  once'  entered  into,  except 
with  the  assent  of  the  assured.  1  May,  Ins. 
§  67;  Alliance  Mut.  Ins.  Co,  v.  Smfi,  10  Gush. 
488. 

And  when  the  policy  contains  such  a  stipu- 
lation, the  notice  must  be  unequivocal.  It  is 
not  enough  to  give  notice  of  a  desire  to  cancel, 
or  to  deliver  the  policy  for  cancelation.  Ly- 
man V.  State  Mut.  F.  Ins.  Co.  14  Allen,  839; 
Griffey  v.  NexD  York  Gent.  Ins.  Co.  100  N.  Y. 
417,  58  Am.  Rep.  202. 

The  only  notice  ever  given  by  the  company 
that  it  had  entered  into  a  contract  with  the 
plaintiff  was  that  given  on  the  15th  of  Decem- 
ber in  a  letter  to  its  agent.  He  was  not  the 
agent  of  the  assured  for  the  purpose  of  receiv- 
ing notice  of  the  cancelation  of  the  i)olicy  which 
he  himself  had  written  and  delivered  to  the  as- 
sured as  agent  of  that  company. 

A  case  significantly  similar  to  the  one  at  bar 
was  before  the  court  in  New  Hampshire  in 
SUbbins  v.  Lancashire  Ins.  Go.  60  N.  H.  65, 
and  there,  as  here,  the  attempt  was  made  to 
change  the  risk  from  one  company  to  another 
after  the  contract  had  become  fixed  and  bind- 
ing, and  without  any  authority  from  the  plain- 
tin;  and  in  the  course  of  the  opinion  the  court 
says:  "The  right  to  terminate  the  insurance 
upon  given  notice  and  refunding  the  premium 
for  the  unexpired  term  was  reserved  in  the 
policy;  and  it  appears  that  the  company,  upon 
being  informed  of  the  risk,  notified  its  agents 
that  it  preferred  not  to  carry  it,  and  advised  that 
it  be  placed  elsewhere,  and  that  the  agents  at- 
tempted to  change  the  risk  and  place  it  in  the 
Lancashire  Company.  But  the  act  of  the 
agents  in  canceling  the  policy  upon  their 
books,  and  writing  a  policy  in  the  Lancashire 
Company,  and  forwarding  it  as  a  proposed 
substitute,  was  ineffectual  to  terminate  the 
contract  of  the  North  British  Company  until 
notice  had  been  given  to  the  plaintiff  or  his 
a^nt;  and  no  such  notice  was  received  by  the 
plaintiff,  his  agent,  Barber,  or  Doolittle,  until 
after  the  liability  of  the  North  British  Com- 
pany had  become  fixed  by  the  destruction  of 
the  property  by  fire.  After  the  liability  of  the 
company  had  become  absolute,  notice  of  its 
previous  election  to  terminate  the  risk  was  of 
no  effect.  The  North  British  policy  was  in 
force  at  the  time  of  the  fire.  Massasoit  Steam 
Mills  Go,  V.  Western  Assur.  Go.  125  Mass.  110. 
The  Lancashire  policy  never  became  a  binding 
contract.  When  insurance  on  the  plaintiff's 
building  to  the  required  amount  had  been  se- 
cured in  the  Commercial  Union  and  North 
British  Companies,  the  plaintiff's  application 
had  been  filled,  and  no  authority  remained  for 
placing  other  insurance  upon  the  property. 
The  Lancashire  policy  therefore  was  unauthor- 
ized by  the  plaintiff;  and  although  written  in 
good  faith  by  the  authorized  agents  of  the 
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company,  and  designed  as  a  substitute  for 
the  North  British  policy,  it  could  have  no  op- 
erative force  until  it  was  accepted  by  the  plain- 
tiff. It  was  not  an  acceptance  of  a  proposition 
for  a  contract  of  insurance,  like  the  case  of  a 
policy  issued  on  a  previous  application,  which, 
as  in  the  cases  cited  by  the  plaintiff,  takes  effect 
upon  the  acceptance  of  the  application.  As 
neither  the  plaintiff  nor  his  agent  had  any 
knowledge  of  the  existence  of  the  policy  pre- 
vious to  the  fire,  it  was  not  an  existing  contract 
of  insurance  when  the  loss  happened,  and  the 
subsequent  delivery  was  ineffectual  to  give  it 
validity."  See  also  Wilson  v.  Ifew  Hampshire 
F.  Ins.  Go.  140  Mass.  210. 

At  the  time  of  his  loss,  the  plaintiff  held  the 
policy  of  the  Commercial  Union,  uncanceled, 
and  in  full  force,  and  had  a  right  of  action 
against  that  company  for  the  amount  of  his 
loss. 

He  had  not  applied  for  or  assented  to  any 
other  insurance,  bad  no  knowledge  that  other 
insurance  was  contemplated,  ana  bad  not  at 
the  time  of  loss  any  right  of  action  against  the 
defendant  company. 

It  is  contended  m  support  of  this  action  that 
by  surrendering  his  policy  in  the  Commercial 
Union,  and  accepting  the  policy  in  suit,  the 
plaintiff  ratified  the  acts  of  Packard,  and  thus, 
on  the  21st  of  December,  in  making  the  ex- 
change of  policies  with  Andrews,  under  the 
circumstances  which  we  have  stated,  completed 
a  contract  of  insurance  with  the  defendant 
company  upon  property  which  had  been  de- 
stroyed three  days  before. 

But,  taking  the  testimony  of  the  plaintiff, 
it  negatives  the  claim  of  cancelation  of  his 
first  policy  and  the  acceptance  of  the  one  in 
suit  in  lieu  thereof.  More  than  a  month  after 
the  alleged  cancelation  and  transfer  of  risk,  in 
his  proof  of  loss  to  the  defendant  company 
be  states  that  he  does  not  admit  the  daim 
of  the  Commercial  Union  that  his  policy  in 
that  company  had  been  canceled  before  the 
loss,  nor  does  he  "waive  or  surrender  any 
rights"  that  be  may  have  against  the  Commer- 
cial Union.  His  testimony  in  relation  to  what 
was  done  when  Andrews' came  to  him  shows 
no  consent  to  such  cancelation  or  change  of 
risk,  and  the  most  that  can  be  said  in  relation 
to  it  is  that  he  hesitatingly  exchansred  policies 
upon  the  assurance  that  ''it  would  "be  all  right, 
and  he  be  protected."  Nor  was  the  plaintiff, 
at  the  interview  with  Packard  on  the  morning 
after  the  loss  when  he  conveyed  notice  to  him 
of  his  loss,  in  any  way  notified  that  his  insur- 
ance in  the  Commercial  Union  was  canceled, 
or  attempted  to  be  canceled,  or  the  risk 
changed,  and  he  went  away  ignorant  of  aay 
such  fact. 

We  cannot  agree  to  the  plaintiff's  position 
that  there  was  a  contract  of  insurance  effected 
between  the  plaintiff  and  this  defendant  com- 
pany by  the  act  of  the  agent  in  writing  the 
''daily  report"  on  the  evening  of  December  18. 
That  would  undoubtedly  be  true  had  the  plain- 
tiff applied  for  further  insurance.  Walker  v. 
Metropolitan  Ins.  Go.  66  Me.  871,  379.  But  in 
this  case  the  agent  had  no  authority,  express 
or  implied,  to  effect  any  insurance  for  the 
plaintiff  beyond  what  had  already  been  com- 
pleted. His  authority  was  to  procure  for  the 
plaintiff  $1,200  insurance  in  one  of  the  com- 
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panies  which  he  represented;  and  having  done 
that  to  the  acceptance  of  the  plaintiff,  his 
agency,  so  far  as  the  plaintiff  was  concerned, 
was  accomplished,  and  he  had  no  authority  to 
make  further  insurance  in  behalf  of  the  plain- 
tiff. Nor  was  it  the  intention  even,  on  the 
part  of  the  agent,  to  effect  additional  insur- 
ance. It  was,  at  most,  an  attempt  to  transfer 
a  risk  from  one  company  to  another  at  the  in- 
stance of  the  company  then  carrying  the  risk, 
and  without  the  consent  of  the  assured.  The 
attempted  cancelation  and  the  effort  to  place 
the  risk  in  the  defendant  company  were  parts 
of  the  same  transaction,  with  no  consent  of 
the  assured.  Unless  the  cancelation  was  valid, 
the  second  risk  did  not  attach.  It  is  not  pre- 
tended that  the  plaintiff  was  aware  of  any  inten- 
tion or  attempt  at  cancelation  till  the  morning 
after  the  loss  occurred.  Until  the  five  days^ 
notice  provided  in  the  policy  should  be  given 
him,  or  he  should  consent  to  such  cancelation, 
the  first  policy  would  remain  in  force,  and  the 
Becond  would  not  become  operative  as  a  legal 
subsisting  contract.  Wilson  y.  New  Hamp- 
shire F.  Ins.  Co.  140  Mass.  210,  212;  Stebbinsv. 
Ijineaskire  In;  Co,  60  N.  H.  65;  Massasoit 
Steam  Mills  Co.  v.  Western  Assur.  Co.  125 
Mass.  110. 

There  was  no  contract  between  this  plaintiff 
and  the  defendant  company  at  the  time  the 
loss  occurred.  There  was  a  subsisting  contract 
between  the  plaintiff  and  the  Commercial 
Union.  The  unauthorized  attempt  on  the  part 
of  the  agent  of  the  defendant  company  to 
make  such  a  contract  by  entering  in  his  "daily 
report"  the  memorandum  of  such  contract 
was  not  enough.  The  contract  of  insurance 
is  to  be  tested  by  the  principles  applicable  to 
the  making  of  contracts  in  general.  The 
terms  of  the  contract  must  have  been  agreed 
upon.  This  necessarily  implies  the  action  of 
two  minds,  of  two  contracting  parties.  If  it 
is  incomplete  in  any  material  particular,  or  the 
assent  of  either  party  is  wanting,  it  is  of  no 
binding  force. 

Thus,  in  the  case  of  Mutual  L.  Ins.  Co.  v. 
Young,  90  U.  S.  28  Wall.  85,  107,  28  L.  ed. 
152,  154,  the  Supreme  Court  of  the  United 
States,  in  speaking  of  the  contract  of  insurance 
where  a  question  similar  to  the  one  under  con- 
sideration arose,  says:  "The  company  assented 
to  the  policy,  but  the  applicant  never  did. 
The  mutual  assent,  the  meeting  of  the  minds 
of  both  parties.  Is  wanting.  Without  it  there 
is  none,  and  there  can  be  none."  Piedmont  db 
A.  L.  Ins.  Co.  V.  Bwing,  92  U.  S.  377,  881,  28 
L.  ed.  610.  612. 

In  this  case  the  action  of  the  agent  in  the 
transaction  relative  to  the  attempted  change  of 
risk  to  the  defendant  company  was  entirely  ex 
parte.  If  we  assume  that  he  was  acting  with 
authority  from  the  company,  it  was  then  no 
more  than  a  proposition  which  had  not  been 
made  known  to  the  plaintiff.  To  give  it  va- 
lidity required  his  knowledge  and  his  consent. 
At  the  time  of  the  loss,  knowledge  had  not 
been  conveyed  to  him,  and  his  acceptance  had 
not  been  given.  The  rights  and  habilities  of 
the  parties  are  to  be  determined  by  their  legal 
status  at  the  time  of  the  loss.  It  is  inconceiva- 
ble that  the  defendant  company  can  be  held 
liable  for  indemnity  against  loss  when  no  con- 
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tract  for  indemnity  existed  at  the  time  the  loss 
occurred. 

And  if  the  property  had  been  burned  before 
any  contract  was  entered  into^with  the  defend- 
ant company,  even  if  we  assume  such  contract 
to  have  been  afterwards  made,  that  fact  was 
known  to  the  agent,  and  the  defendant  com- 
pany would  not  be  liable.  The  property  must 
be  in  existence  to  render  a  contract  of  insur- 
ance valid.  Stebbins  v.  Lancashire  Ins.  Co.  60 
N.  H.  65;  Mead  v.  Phenix  Ins.  Co.  158  Mass. 
124,  126. 

Stress  is  laid  upon  the  fact  that  the  defend- 
ant has  receiyed  and  retained  the  premium 
paid  by  the  plaintiff.  But  the  plaintiff  has 
never  paid  any  premium  to  the  defendant  com- 
pany. He  paid  his  premium  to  the  Commer- 
cial Union  when  he  received  his  policy  under 
an  insurance  contract  entered  into  between  him 
and  that  company.  He  has  paid  no  other  pre- 
mium. The  money  so  paid  became  the  money 
of  the  Commercial  Union.  If  the  agent  in 
order  to  carry  out  his  plan  has  included  any 
portion  of  that  amount  in  a  lump  sum  remitted 
by  him  to  the  defendant  company,  that  matter 
must  be  adjusted  between  the  two  companies. 
Such  a  scheme,  in  the  face  of  the  express  dis- 
affirmance of  the  transaction,  both  by  the  de- 
fendant company  and  the  plaintiff,  cannot 
place  this  risk  where  it  does  not  otherwise  be- 
long. 

Judgment  for  drfendant. 


STATE  of  Maine 

V. 

Fred  O.  PARKER. 


(. 


.Me.. 


-) 


Deer  roaming: « wildly  over  a  private 
park  containing  between  700  and  800 
acreSff  covered  moetJy  by  woods  and  surrounded 
on  all  sides  by  the  sea  except  ^t  a  narrow  strip 
coDoectlnff  with  the  mainiand,  across  which  arti- 
ficial structures  are  placed  to  prevent  escape, 
cannot  be  said  to  be  reclaimed  or  held  in  close 
confinement  so  as  to  except  them  from  the  opera- 
tion of  the  grame  laws,  and  to  allow  the  owner  of 
such  park  to  hunt  and  kill  them  in  dose  time. 

(April  8.  1890.) 

AGREED  statement  transmitted  from  the 
Supreme  Judicial  Court  for  Washington 
County  for  the  opinion  of  the  full  bench  in  an 
appeal  by  defendant  from  a  conviction  in  a 
justice's  court  for  killing  deer  in  close  time. 
Conviction  affirmed. 

The  facts  are  stated  in  the  opinion. 

3/e««r«.T.  W.  Vose  and  Fred  I.  Camp- 
bell, County  Attorney,  for  the  State. 

Mr.  Georfl^e  E.  Gooifine  for  defendant. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 
The   respondent   was   complained   of  for 


NoTB.— For  somewhat  similar  matter  of  private 
fisheries,  see  Peters  v.  State  (Tenn.)  33  L.  R.  A.  114. 

On  the  general  subject  of  property  In  animals 
feroR  naluraes  see  James  v.  Wood  (Me.)  8  L.  R.  A. 
448,  and  note. 
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killiDg  a  deer  iD  close  time,  aod  the  question 
of  his  liability  to  be  prosecuted  therefor  is 
presented  to  this  court  upon  the  following 
statement  of  facts,  agreed  to  b^  the  parties: 

**The  respondent  had  in  his  possession  at 
Steuben,  in  Washington  county,  on  June  19, 
1894,  parts  of  a  deer,  which  sidd  respondent 
killed  on  June  16,  1894,  being  in  close  season, 
to  wit,  between  the  Ist  day  of  January  and 
the  Ist  day  of  October,  in  the  inclosed  deer 
park  on  Petit  Menan  Point,  in  said  Steuben; 
said  park  being  the  property  of  the  Petit  Menan 
Company,  so  called,  and  said  respondent  being 
the  owner  of  one  fifth  of  the  deer  in  said  park, 
in  common  with  said  company.  Said  deer  was 
caught  alive,  when  a  fawn,  on  township  No.  29, 
M.  D.,  by  Charles  Haycock,  in  the  month  of 
June,  18^.  being  the  close  season,  as  afore- 
said. That  said  Haycock  sold  said  deer  the 
following  year  after  his  capture,  to  Horace  F. 
Willey,  of  Cherry  field,  by  whom  it  was  kept 
until  the  month  of  November,  1890,  when  he 
(said  Wille]|r)  sold  it  to  said  respondent,  who 
then  put  it  into  the  park  aforesaid,  in  company 
with  other  deer  therein  confined,  and  was  in 
his  possession  continually  until  killed  by  the 
respondent  as  aforesaid.  The  respondent  was 
arrested  by  Game  Warden  Charles  I.  Corliss, 
and  on  the  5th  day  of  July,  1894,  was  ar- 
raigned before  Jacob  T.  Campbell,  Esq.,  a  trial 
justice  in  and  for  said  Washington  county,  at 
said  Cherryfield,  on  complaint  of  said  Corliss, 
charging  said  respondent  with  having  in  his 
possession  at  Steuben,  June  19. 1894,  one  deer 
and  paru  of  a  deer  killed  in  close  time,  as 
aforesaid,  whereupon  said  respondent  waived 
examination,  was  found  guilty  by  the  magis- 
trate, and  sentenced  to  pay  a  fine  of  |40  and 
costs,  from   which  sentence  respondent  ap- 

Sealed;  the  law  court  to  affirm  or  disafiirm  the 
ecision  of  said  magistrate,  as  the  law  and  facts 
in  the  case  warrant." 

The  respondent  contends,  upon  the  strength 
of  the  cases  of  Allen  v.  Young,  76  Me.  80; 
James  v.  Wood,^2  Me.  178,  8  L.  R.  A,  448;  and 
.  8taU  V.  Bealj  75  Me.  289,— that  the  deer  was  so 
far  within  his  dominion  and  control  in  open 
time  as  to  have  become  his  absolute  prop- 
erty, with  which  he  could  at  any  time  do  as 
he  pleased.  The  doctrine  of  the  above  cases 
has  been  lately  emphasized  somewhat  by  the 
decision  of  the  court  in  State  Y.Bueknam,  86  Me. 
885,  in  which  it  has  been  distinctly  held  that, 
under  our  statutes,  one  who  lawfully  obtains 
the  ownership  of  game  in  open  time  (in  that 
case  carcasses  of  deer)  is  not  criminally  liable 
for  having  the  same  in  his  possession  in  close 
time  afterwards.  Some  of  the  states  have  de- 
cided that  laws  which  do  make  such  acts 
criminal  are  not  unconstitutional,  but  that 
question  did  not  arise  in  the  case  referred  to. 

We  think  however,  that,  giving  the  respond 
ent  the  fullest  scope  of  protection  which  the 
doctrine  of  those  cases  can  afford  him,  he  fails 
to  find  in  them  any  sufficient  justification  for 
his  act.  We  refer  to  the  act  of  killing  the  deer 
within  close  season,  waiving  now  all  question 
of  illegality  in  capturing  the  animal  alive  orig- 
inally. 

Probably  it  would  not  be  questioned  that  in 
particular  instances  animals  fercB  natures  may 
be  so  far  reclaimed  and  domesticated,  or  if  not 
reclaimed,  may  be  so  closely  subjected  to  con- 
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finement  by  a  person,  as  to  be  regarded  as  un- 
der his  dominion  and  control,  and  to  become 
his  property;  and,  if  captured  or  obtained  at  a 
proper  season  and  in  a  lawful  manner,  there 
might  be  no  reason  why  such  person  should 
not  control  such  property  at  all  seasons  as  he 
might  any  other,  subject,  however,  to  any  re- 
straint upon  the  use  of  the  same  which  may  be 
imposed  by  our  game  laws. 

But  we  think  that  a  proper  construction  of 
the  statute  applicable  to  the  facts  in  the  case  at 
bar  does  not  admit  of  a  conclusion  that  the 
deer  in  question  was  under  such  dominion  and 
control  of  the  respondent  and  his  associates  as 
to  allow  them  to  kill  or  hunt  such  animal  in 
close  time.  Their  so-called  '^possession"  was 
not  actual  and  complete  enough;  was  more 
fictitious  then  real.  The  deer  was  roamiDg 
wildly  over  a  park  covered  mostly  by  woods, 
as  was  stated  when  the  case  was  reported,  con- 
taining between  700  and  800  acres  of  ter- 
ritory, and  surrounded  on  all  sides  by  theses, 
excepting  at  a  narrow  strip  or  neck  connecting 
this,  an  almost  natural,  park,  with  the  main 
land;  and  artificial  structures  were  placed 
across  this  neck  to  prevent  the  escape  of  ani- 
mals therefrom.  Animals  kept  within  theae 
wide  boundaries  cannot  be  said  to  be  thereby 
either  reclaimed  or  held  in  close  confinement. 
Should  they  escape  from  the  park  either  by 
sea  or  land  into  other  woods,  it  would  be  pre- 
posterous for  the  proprietors  of  the  park  to  set 
up  an  ownership  in  such  animals  against  otber 
persons  who  might  kill  or  capture  them  off  of 
their  premises.  The  most  that  the  proprietors 
can  reasonably  claim  is  that  they  possess  by  arti- 
ficial means  some  facilities  for  capturing  or  re- 
capturing deer  within  their  woods,  and  perhaps 
for  obtaining  actual  possession  of  the  same, 
either  dead  or  alive;  and,  while  that  may  be  de- 
nominated an  approach  towards  possession,— 
a  step  in  the  direction  of  possession,— to  style 
such  a  condition  of  thiugs  as  an  absolutely 
actual  possession,  thereby  giving  the  respond- 
ent complete  property  in  the  animals,  would  be 
far-fetched  and  visionary. 

The  ideas  which  we  entertain  on  this  sub- 
ject are  aptly  illustrated  by  the  remarks  of  the 
court  in  Com.  v.  Ckace,  9  Pick.  15,  a  case  in- 
volving the  question  as  to  how  far  and  under 
what  conditions  doves  might  be  the  subject  of 
larceny,  and  we  quote  largely  therefrom: 

"It  is  held  in  all  The  authorities  that  doves 
are /«ra?  natura,  and  as  such  are  not  subjects 
of  larceny,  except  when  in  the  care  and  custody 
of  the  owner;  as  when  in  a  dovecot  or  pigeon 
house,  or  when  in  the  nest  before  they  are  able 
to  fiy.  If,  when  thus  under  the  care  of  the 
owner,  they  are  taken  furtively,  it  is  larceny. 

'*Thc  reason  of  this  principle  is.  that  it  is 
difficult  to  distinguish  them  from  other  fowl  of 
the  same  species.  The^^  often  take  a  flight  and 
mix  in  large  flocks  with  the  doves  of  otber 
persons,  and  are  free  tenants  of  the  air  except 
when  impelled  by  hunger  or  habit,  or  the  pro- 
duction or  preservation  of  their  young,  they 
seek  the  shelter  prepared  for  them  by  the 
owner.  Perhaps  when  feeding  on  the  grounds 
of  the  proprietor,  or  resting  on  his  bam  or 
other  buildings,  if  killed  by  a  stranger,  tbe 
owner  may  have  trespass,  and  if  the  purpose  be 
to  consume  them  as  food,  and  they  are  killed 
I  or  caught  or  carried  away  from  the  enclosure 
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of  the  owner,  the  act  would  be  larceny.  But 
in  this  caae  there  is  no  evidence  of  the  situation 
they  were  in  when  killed,  whether  on  the 
flight,  a  mile  from  the  grounds  of  the  owner, 
or  mingled  with  the  doves  of  other  persons,  en- 


joyiug  their  natural  liberty.     Without  such 
evidence   the  act  of  killing  them,  though  for 
the  purpose  of  using  them  as  food,  is  not  felon- 
ious." 
Judgment  below  affirmed.  _       , 


ILLINOIS  SUPREME  COURT. 


City  of  CHICAGO  et  al.,  Appts., 

V, 

UNION    STOCKYARDS    &    TRANSIT 
COMPANY    OP  CHICAGO. 

(164  ni.  224.) 

1.  A  city  ifl  estopped  to  denjr  the  right 
<^  it  rallroeid  eompany  to  oroes  hiirhwayB 
within  its  limits,  where  it  and  the  village  and  town 
wtaloh  it  succeeded  have  by  acqutesoenoe  and  af- 
flrmativeacts  for  more  than  twenty  years  recog- 
nised tbe  right  of  the  company  to  maintain  and 
operate  its  road  across  tbe  streets. 

8«  ThJit  a  road  operated  bgr  a  stoek- 
yarde  company  is  snlidect  to  regulatton 
and  control  under  the  general  police  power  does 
not  prevent  estoppel  of  a  city  to  deny  its  right  to 
cross  streets. 

8*  That  a  stockyarda  company  in  oper- 
ating a  railroad  throniph,  a  dty 
cxoatpg  a  milganrfr  by  the  transportation  of 
livestock  or  substances  injurious  to  the  health 
and  general  welfare  of  the  community,  does  not 
Justify  rlie  city  In  removing  its  tracks  from  the 
street,  as  the  easiest  way  to  abate  the  nuisance,  to 
tbe  destruction  of  the  value  of  the  entire  road, 
where  such  company  is  authorized  by  its  charter 
to  transport  between  railroads  freight  and  prop- 
erty of  every  kind. 

4.  The  power  to  ahate  a  nuisance  does 
n<»t  extend  to  the  destmotlon  of  pri- 
vate property  used  in  creating  such  nuisance,- 
whlcb  is  susceptible  of  use  for  a  lawful  purpose. 

5«  A  corporation  canncvt  be  denied  re- 
lief in  a  proper  case  In  a  court  of  equity  be- 
cause of  fdtra  virtB  acts  in  relation  to  the  subject- 
matter  of  the  litigation,  under  the  mazlm  that  a 
party  oomlng  into  a  court  of  equity  must  come 
with  clean  hands. 

6.  That  a  stockyarda  company  author- 
ised by  Its  charter  te  maintain  a  rail- 
road  for  certain  porposes  has  used  such 
road  for  unauthorised  purposes  will  not  prevent 
its  obtaining  relief  against  an  unlawful  removal 
of  its  tracks,  upon  the  ground  that  it  does  not 
come  into  court  With  clean  hands. 

(November  9,  laee.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Cook  County  enjoin- 
ing them  from  removing  complainant  s  tracks 
from  certain  of  the  city  streets.    Affirmed, 

Statement  by  Carter*  J. : 

The  appellee  filed  its  bill  in  equity  to  restrain 
appellant  and  its  commissioner  of  public  works 
from  removing,  or  causing  to  be  removed,  the 


railroad  tracks,  side  tracks,  switches,  and  turn- 
outs which  constitute  the  railroad  connecting 
appellee's  stockyards,  on  the  west,  with  the 
Illinois  Central  and  Michigan  Central  Rail- 
roads, on  the  east  end,  with  intermediate  con- 
necting roads,  in  pursuance  of  a  resolution  of 
appellant's  city  council  adopted  on  the  26th  of 
March,  1894.  This  resolution  was  as  follows: 
** Resolved,  that  the  commissioner  of  public 
works  be,  and  he  is  hereby,  directed  to  notify 
the  Union  Stockyards  «&  Transit  Company  to 
cause  its  railroad  tracks  to  be  removed  at  once 
off  and  from  the  following  avenues  and  places, 
9vt,:  Butterfield  street,  Burnside  street.  State 
street.  Wabash  avenue,  Michigan  avenue,  In- 
diana avenue,  Prairie  avenue,  Calumet  avenue, 
Yincennes  avenue,  Union  avenue,  Langley  av- 
enue, 41  St  street,  Cottage  Grove  avenue,  Ellis 
avenue,  Lake  avenue,  and  Washington  avenue, 
running  east  from  Lake  avenue;  and  that,  un- 
less said  company  proceed  to  remove  the  same 
within  ten  days  after  such  notice,  the  commis- 
sioner of  public  works  shall  cause  the  same  to 
be  removed  at  the  expense  of  said  company." 
The  streets  named  in  the  resolution  are  inter- 
mediate streets  crossed  by  the  railroad,  and  the 
removal  of  the  tracks  from  one  or  more  of  these 
streets  would  destroy  the  continuity  of  appel- 
lee's line  of  road,  and  sever  the  connection 
thus  made  between  its  stockyards  and  two  or 
more  railroads.  The  tracks  sought  to  be  re- 
moved are  two  main  tracks,  one  laid  in  the 
year  1865.  and  the  other  in  1875.  At  the  time 
of  the  passage  of  this  resolution,  appellee  or 
its  lessees  had  maintained  and  operated  the 
first-named  track  for  upward  of  twenty-nine 
years,  and  the  second  track  for  upward  of 
twentv  years.  The  city  answered  the  bill, 
claiming  that  the  said  tracks  were  unlawfully 
in  the  streets  mentioned,  and  also  that,  in  their 
use  and  operation  by  appellee,  they  constituted 
and  were  a  nuisance,  and  claimed  the  right  to 
have  the  said  tracks  removed  from  said  public 
streets,  and  to  abate  the  nuisance.  Tbe  bill 
and  answer  were  sworn  to,  and  a  motion  was 
made  by  the  complainant  for  preliminary  in- 
junction, which  was  heard  on  the  bill,  answer, 
and  affidavits.  Before  the  motion  was  de- 
cided, it  was  stipulated  by  the  parties  that  the 
bill,  answer,  ana  affidavits  be  treated  as  depo- 
sitions, and  that  the  hearing  should  be  a  final 
one,  and  the  decree  entered  in  the  cause  a  final 
decree.  The  decree  was  entered  in  accord- 
ance with  the  prayer  of  the  bill,  finding  'Hhat 
the  complainant  has  a  lawful  right  to  main- 
tain and  operate  the  railroad  tracks,  side 
tracks,  switches,  and  turnouts  as   laid  and 


NoTB.~As  to  the  abatement  of  a  nulsauce  when  I  struction  of  property  oonstltutln^  a  nuisance,  see^ 
the  property  Is  capable  of  lawful  use,  see  also  I  Orlando  v.  Pra^ff  (Fla.)  19  L.  R.  A.  190,  and  noUi 
Pftniist  V.  Senn  (Ky.)  21 L.  R.  A.  600.  I  also  Savannah  v.  Mulligan  (Ga.)  29  L.  K.  A.  808. 

Por  the  rlffht  to  compensation  in  case  of  the  de-  > 
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maintained  bj  it  at  and  prior  to  the  time  of  the 
filing  of  said  amended  bil],  on  tiie  said  right 
of  way  mentioned  in  said  amended  bill,  and 
more  particularly  described  as  the  right  of  way 
of  the  Union  Stockyards  &  Transit  Company, 
•extending  from  the  Illinois  Central  Railroad, 
near  the  shore  of  Lake  Michigan,  on  the  east, 
to  the  stockyards  of  said  Union  Stockyards 
'&  Transit  Company,  on  the  west,  in  the  ooantv 
of  Cook  and  state  of  Illinois,  being  the  rail- 
road tracks,  side  tracks,  switches,  and  turn- 
outs shown  on  the  plat,  marked  *  Exhibit  C,' 
to  said  amended  bill,  and  filed  with  the  same, 
^nd  that  the  defendants  have  no  legal  right  to 
remove  said  railroad  tracks,  side  tracks, 
switches,  and  turnouts,  or  any  part  thereof,  as 
-directed  by  the  said  resolution  of  the  city 
council  of  the  city  of  Chicago,  passed  on  the 
26th  day  of  March.  1894,  set  forth  in  said 
-amended  bill."  And  the  city  and  its  officers 
were  * 'perpetually  enioined  from  removing  or 
causing  to  be  removed  the  said  railroad  tracks, 
side  tracks,  switches,  turnouts,  or  any  part 
thereof  on  the  said  right  of  way  of  the  com- 
plainant, the  Union  Stockyards  <&  Transit 
Company,  .  .  .  extending  from  the  Illi- 
nois Central  Railroad,  on  the  east,  to  the  stock- 
yards of  the  Union  Stockyards  &  Transit 
Company,  on  the  west."  The  city  appealed 
to  this  court  from  that  decree. 

The  appellee  company  was  incorporated  by 
especial  charter  approved  and  in  force  Febru- 
ary 18.  1866.  By  §  2  of  the  charter,  the  com- 
pany was  authorized  to  locate  and  maintain, 
at  a  point  to  be  selected  by  it,  within  a  terri 
tory  named,  south  of  the  city  limits,  "the  nec- 
essary yards,  buildings,  railway  lines,  tracks, 
etc..  for  the  reception,  safekeeping,  feeding, 
and  watering,  and  for  the  weighing,  delivery, 
and  transfer  of  cattle  and  live  stock,  and  also 
dead  and  undressed  animals,"  and  '  'for  the  ac- 
commodation of  the  business  of  a  general  union 
Btock  yard  for  cattle  and  live  stock,"  including 
the  erection  of  one  or  more  hotel  buildings, 
"  for  the  convenience  of  drovers,  dealers, 
And  the  public  doing  * 'business"  at  the  yards. 
Section  3  of  the  act  provided  as  follows:  '  'The 
«aid  company  shall  construct  a  railway  with 
one  or  more  tracks,  as  may  be  expedient,  from 
the  grounds  which  may  be  selected  for  its 
yar(£.  so  as  to  connect,  outside  of  the  city  of 
-Chicago,  the  same  with  the  tracks  of  all  the 
railroads  which  terminate  in  Chicago,  the  lines 
of  which  enter  the  said  city  on  the  south,  be- 
tween the  lake  shore,  in  the  southeast  corner 
of  said  city,  and  on  the  west  between  said  last- 
named  point  and  the  north  line  of  section 
number  19,"  etc..  "and  shall  have  power  and 
authority  to  locate  and  from  time  to  time  to  ren- 
ovate, change,  alter,  construct,  and  reconstruct 
and  fully  to  finish  and  maintain  its  said  rail- 
road or  railroads,  side  tracks  and  connections, 
and  to  transport  or  allow  to  be  transported 
thereon,  between  said  railroads  and  cattle 
yards,  all  cattle  and  live  stock  and  persons  ac- 
companying the  same,  to  and  from  said  yards, 
and  may  also  transport  or  allow  to  be  trans- 
ported between  the  railroads  entering '  said 
city,  and  so  connected  by  the  road  or  roads 
hereby  authorized,  by  steam  or  other  power, 
ireiffht  and  property  of  every  kind,  as  well  as 
stock  and  cattle.  .  .  .  The  said  company 
shall  have  the  right,  with  the  consent  of  the 
85  L.  R.  A. 


proper  authorities  ha  vine  control  thereof,  to 
locate  or  construct  its  road  across  any  street  or 
highway,  doine  as  little  damage  and  discom- 
moding the  public  as  little  as  may  be  consist- 
ent with  the  use  of  said  tracks  so  laid."  la 
1865,  after  obtaining  its  charter,  the  appellee 
located  its  road,  and,  by  condemnation  and 
purchase,  procured  the  right  of  way  between 
said  streets  where  its  tracks  are  now  located: 
but  there  is  a  controversy  between  the  parties 
as  to  whether  appellee  obtained  the  consent  of 
the  proper  authorities  having  control  of  the 
streets  m  question  before  laying  its  tncks 
across  said  streets. 

Further  facts  will  be  found  stated  in  the 
opinion  of  the  court. 


Messrs.  Hamline*  Seott»  A  Ijord.    for 

appellants: 

The  tracks  in  question  are  a  public  nuisance, 
and  the  city  council  of  the  city  of  Chicago  has 
full  power  to  order  and  enforce  their  removal 
wherever  they  occupy  public  ground. 

Wahle  V.  Keinbaefi,  76  III.  &2;  Laflin  it  R 
Pmoder  Co,  v.  Teamey,  131  111.  326.  7  L.  R.  A. 
262;  Gooper  v.  BandaU,  58  Rl.  24;  Wood,  Nuis- 
ances, 8d  ed.  §  16;  Harmon  v.  Chicago^  110 
111.  406.  51  Am.  Rep.  698;  lUinois  O.  R.  Co,  v. 
QrabUl,  50  III.  241;  Ottaioa  Gaslight  A  C.  Co. 
V.  Qrafiam,  28  111.  78. 81  Am.  Dec.  263:  Shitd$ 
V.  Cedar  Rapids,  I.  F.  &  N.  W.  R,  Co.  74  Iowa. 
169;  Wier's  Apoeal,  74  Pa.  230;  Dierks  ▼.  Ad- 
dison Twp,  Highway  Comrs.  142  111.  212;  Rob- 
erts V.  Ogle,  30  El.  459,  83  Am.  Dec.  201;  King 
V.  Davenport,  98  111.  305,  38  Am.  Rep.  89; 
Chicago,  R  I.  dh  P.  R.  Co.  v.  Joliet,  79  111.  39; 
Chicago  Packing  d  P,  Co.  v.  Chicago,  88  III. 
221;  North  Chicago  City  R.  Co.  v.  Lake  Fiw. 
105  111.  207,  44  Am.  Rep.  788;  2forthw€9iem 
Fertilizing  Co,  v.  Hyde  Park,  70  111.  684. 

Although  the  charter  in  question  had  aU  the 
elements  of  a  contract,  on  sufiicient  considera- 
tion, a  legislature  has  not  the  power  to  barter 
away  that  subdivision  of  the  poUce  power 
which  relates  to  the  public  health  and  pnblic 
morals. 

Butchers*  Union  S.  U,AL.8.  L.  Go.v.  Craeent 
City  L.  S.  L.  4k  8.  H  Co.  Ill  U.  S.  746,  28  L. 
ed.  585;  Mugler  v.  Kansas,  123  U.  S.  623.  31 
L.  ed.  205. 

A  mere  allegation  in  the  answer  that  a  busi- 
ness which  is  prima  facie  a  nuisance,  or  which 
is  shown  to  be  in  fact  so  conducted  as  to  be  a 
nuisance  that  the  defendant  intends  in  futare 
to  conduct  it  in  such  a  manner  as  not  be  pro- 
ductive of  ill  results,  is  not  alone  sufficient  to 
deprive  a  party  of  full  equitable  relief  by  way 
of  injunction. 

Wood,  Nuisances.  3d  ed.  §  828;  Babeoek  ▼. 
New  Jersey  Stockyard  Co.  20  N.  J.  Eq.  298. 

The  complainant  never  received  any  permit 
to  construct  any  of  its  tracks  along  or  acroes 
the  public  streets  covered  by  the  order  of  the 
council. 

Records  are  the  best  evidence. 

St,  Louis  Bridge  Co,  v.  PeopU,  Baker,  128 
111.  427. 

It  devolved  on  the  complainant  to  show 
clearly  that  a  right  to  cross  with  more  than  one 
track  was  granted. 

Wood,  Railway  Law,  746. 

If  such  license  had  been  granted,  being  by 
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parol,  it  was  revocable  until  tracks  were  laid 
under  it. 

Wood,  Railway  Law,  709;  Murdoch  v.  iVo»- 
pect  Park  db  C,  I.  R.  Co,  78  N.  Y.  579:  IriOi 
y.  BuriingUm  <£  S.  W,  R.  Co,  44  Iowa,  880; 
Haimlton  dk  R.  Hydraulic  Co.y,  Cincinnati,  B, 
it  D.  R.  Co.  29  Ohio  St.  841. 

But  prior  to  the  construction  of  any  track 
other  than  the  single  track  of  1805,  to  wit,  in 
the  year  1873,  the  village  board  of  Hyde  Park 
revoked  all  authority  to  occupy  the  public 
streets  with  tracks.  Electing  to  locate  but  one 
track,  it  could  not  thereafter  locate  another 
track  under  the  original  permit. 

lUinois  a  R.  Go,  Y.IUinois,  83  Fed.  Rep.  780; 
minois  C.  R  Co.  v.  lUinois,  146  U.  S.  887.  86 
L.  ed.  1018. 

The  complainant  has  no  authority  to  use 
said  tracks  for  any  other  purpose  than  those 
mentioned  in  its  charter. 

North  Chieaffo  City  R.  Co,  v.  Lake  View,  105 
lU.  207,  44  Am.  Rep.  788;  McCartney  v.  Chi- 
cago db  E.  R.  Co.  112  111.  686. 

The  city  of  Chicago  is  not  estopped. 

BiU  V.  mackwelder,  118  111.  291;  St.  Louis, 
A,  <fe  T.  H.  R.  Co.  V.  BdleoiUe,  122  HI.  888; 
Logan  County  Supers,  v.  Lincoln,  81  III.  159; 
Davidson  v.  Young,  88  111.  152;  Hamilton  v. 
Chicago,  B,  A  Q.  R,  Co,  124  111.  246. 

Messrs.  Georgre  A«  Dupny  and  L.  &  P. 
Trnmbnll  also  tor  appellants. 

Messrs.  Winston  &  Me&jrher,  John  J. 
Herrick,  and  John  P.  WilaoD»  for  ap- 
pellee: 

The  undisputed  evidence  conclusively  shows 
that  the  consent  of  the  proper  authorities  hav- 
iDg  control  of  the  several  streets  and  highways 
crossed  by  appellee's  tracks  was  obtained  as 
required  by  the  act. 

The  parol  evidence  showing  that  the  consent 
was  in  fact  given  was  competent. 

Where  there  is  no  statutory  provision  re- 
quiring a  record  to  be  kept  by  municipal  offi- 
cers, and  making  the  record  the  only  evidence. 
IMU'ol  evidence  is  admissible  to  supply  the  omis- 
sions of  such  record  as  was  kept  by  showing 
by  parol  the  action  that  was  in  fact  taken,  but 
which  the  clerk  omitted  to  record. 

Tiedeman,  Mun.  Corp.  p.  177,  §  108;  1  Dill. 
3Iun.  Corp.  §§  800,  301;  Taymouth  Ttop,  v. 
Koekler,  35  Mich.  22;  School  Dist.  No.  2  v. 
Clark,  90  Mich.  485;  Troy  v.  Atchiwn  db  N.  R. 
Co.  11  Kan.  519;  Bridgfi/rd  v.  Tuscumbia,  16 
Fed.  Rep.  910;  District  School  Trustees  v.  Wim- 
herly,  2  Tex.  Civ.  App.  404;  West  Jersey  Trac- 
tion Co.  V.  Camden  Horse  R.  Co.  52  N.  J.  Eq. 
452;  State,  Columlms,  v.  Hauser,  68  Ind.  155; 
Ross  V.  Madison,  1  Ind.  28,  48  Am.  Dec.  361; 
Buiehinson  v.  Pratt,  11  Vt.  402. 

The  city  is  estopped  from  now  questioning 
appellee's  right  on  the  ground  that  through 
the  omission  or  neglect  oi  the  clerk  the  action 
which  the  evidence  shows  was  in  fact  taken, 
and  on  the  faith  of  which  the  company  has 
continuously  acted,  was  not  made  matter  of 
record,  and  therefore  cannot  be  shown  by 
parol. 

School  Dist.  No.  1  V.  Union  School  Dist.  No. 
I  81  Mich.  889;  Knight  v.  Kansas  City,  St,  J. 
dt  a  B.  R.  Co.  70  Mo.  281;  West  Jersey  Trac- 
tion Co.  V.  Camden  Horse  R.  Co.  supra;  People, 
Colfax,  V.  Maxon,  139  HL  806. 16  L.  R.  A.  178; 
Chicago  db  N.  W.  R.  Co,  v.  West  Chicago  Park 
«5L.RA, 


Comrs.  151  111.  204,  25  L,  R.  A.  800;  Troy  v. 
Atchison  db  N  R.  Co.  18  Kan.  70;  Bigelou)  v. 
PMh  Ambof,  26  N.  J.  L.  297. 

Where  third  persons  have  acted  on  the  faith 
of  an  order  or  resolution  actually  passed,  or 
other  action,  which  was  in  fact  taken,  their 
rights  cannot  be  prejudiced  by  the  neglect  of 
the  clerk  to  keep  proper  minutes,  and  in  such 
a  case  what  the  municipal  body  in  fact  did 
may  be  shown  by  evidence  aliunde  the  record 
kept  by  it. 

Bigdoto  v.  Perth  Amboy,  Hutchinson  v.  Pratt, 
Taymouth  Twp.  v.  Koenler,  Bridgfbrd  v.  Tus- 
cumhia.  Knight  v.  Kansas  City,  St.  J.  db  C.  B. 
R.  Co,^  and  West  Jersey  Traction  Co.  v.  Camden 
Horse  R.  Co.  supra;  Atheam  v.  Independent 
Dist.  88  Iowa,  105;  People,  Colfax,  v.  Maxon, 
and  Chicago  db  N.  W,  R.  Co.  v.  West  Chicago 
Park  Comrs,  supra;  Seattle  v.  Doran,  5  Wash. 
482:  State,  Barrett,  v.  Pratt  County  Comrs,  42 
Kan.  641. 

Municipal  authorities  have  no  jurisdiction 
over  an  unopened  mere  platted  street. 

Denver  v.  Denver  db  S.  F.  R.  Co.  17  Colo.  588; 
Pennsylvania  S.  Valley  R.  Co.  v.  Philadelphia 
db  R.  R.  Co.  160  Pa.  277;  Auburn  v.  Goodwin, 
128  111.  57. 

The  fact  that  the  track,  following  the  route 
of  appellee's  road  as  located  and  laid  out  un- 
der the  authority  granted  by  its  charter, 
crossed  the  street  on  a  curved  line  instead  of  at 
right  angles,  did  not  change  its  character  as  a 
crossing  authorized  by  the  act 

Chicago,  B.  db  Q.  R.  Co.  v.  Chicago,  149  111. 
464. 

The  right  of  appellee  to  use  the  street  for 
the  purpose  of  its  tracks  as  laid  and  main- 
tained for  twenty-nine  years  is  conclusively 
settled  by  the  practical  construction  given  to 
the  charter  and  the  statutes  defining  the  pow- 
ers of  the  municipality  bjy  the  long  acquies- 
cence and  acts  of  recognition. 

Lyman  v.  Qedney,  114  III.  888,  55  Am.  Rep. 
871;  Peoria  v.  Johnston,  56  111.  45. 

From  this  nonuser  by  the  public  for  more 
than  twenty  years,  the  law  conclusively  pre- 
sumes an  abandonment. 

Auburn  v.  Qoodwin,  supra. 

The  power  to  lay  tracks  was  a  continuing 
one,  and  was  not  exhausted  by  the  building  oi 
the  original  track,  and  in  the  exercise  of  it  ap- 
pellee was  authorized  to  build  the  second  track 
to  meet  the  growth  and  necessities  of  its  bust- 


Chicago,  B.  db  Q.  R.  Co.  v.  Wilson,  17  111. 
124;  Chicago  db  W.  L  R.  Co.  v.  lUinois  C.  R. 
Co.  118  HI.  156;  Philadelphia,  W.  db  B.  R.  Co. 
V.  WiUiams,  54  Pa.  103;  Black  v.  Philadelphia 
dt  R.  R.  Co.  58  Pa.  249;  Central  Branch  U.  P. 
R.Co.Y.  Atehison,T.  db  S.F.  R.Co.  26  Kan.  669. 

But  if  there  ever  was  any  (Question  as  to  the 
power  of  appellee  under  its  charter  and  the 
consent  given  by  the  town  authorities,  to  build 
a  second  track,  this  question  has  been  conclu- 
sively settled  by  the  long  practical  construction 
— as  shown  by  the  act^  of  the  parties— and 
long  acquiescence  and  many  acts  of  recogni- 
tion. 

Broom,  Legal  Maxims,  682;  TaoliffY,  Top- 
liff,  122  U.  S.  121.  80  L.  ed.  1110;  Chicago  v. 
Sheldon,  76  U.  S.  9  Wall.  50,  19  L.  ed.  594; 
Wadley  v.  Baylies,  5  Taunt.  762;  Lyman  v. 
Oedney,  supra. 
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Even  on  the  assumption  that  there  is  no  di- 
rect evidence  in  the  record  of  a  sufficient  con- 
sent by  the  proper  authorities,  such  consent 
will  be  implied  from  the  long  acquiescence  and 
frequent  acts  of  recognition  by  the  public  au- 
thorities. 

Oregsten  v.  Chicago^  145  111.  451,  and  author- 
ities cited;  Babbage  v.  Pfruiers.  180  N.  Y.  281. 
14  L.  R  A.  808;  Jennings  v.  Van  Schaick,  108 
N.  Y.  580;  PemJ/roke  fwp,  v.  Canada  0,  R, 
Co.  8  Ont.  Rep.  508. 

If  it  is  assumed  that  the  original  consent  was 
insufficient,  Uie  required  consent  was  subse- 
quently given  by  the  long  acquiescence  and 
acts  of  recognition  constituting  a  ratification, 
equivalent  in  law  to  a  precedent  authority. 

Gonneit  v.  Chicago,  114  111.  289;  Bruce  v. 
Dickey,  116  111.  584;  Qregeten  v.  Chicago,  145 
III.  462;  QHdiey  v.  Bloomington,  68  111.  47. 

Under  the  undisputed  facts  appellant,  the 
city  of  Chicago,  is  estopped  from  asserting  that 
appellee's  tracks  were  laid  without  authority, 
and  should  therefore  be  removed. 

Chicago,  R,  L  db  F,  R,  Co,  v.  Joliet,  70  111. 
25;  Chicago  &  N,  Yf,  R,  Co.  v.  People,  Elgin, 
01  HI.  261;  Martel  v.  East  St,  Louis,  04111.  67; 
P^le,  Colfax,  V.  Maxon,  180  III.  806.  16  L.  R. 
A.  178:  Chicago  A  N.  W,  R.  Co,  v.  West  Chi- 
cago Park  Comrs,  151  III.  204,  26  L.  R  A.  800; 
Spokane  Street  R.  Co.  v.  Spokane  Falls,  6 
Wash.  521;  Smith  v.  Osage,  80  Iowa.  84,  8  L. 
R.  A.  683;  Paine  Lumber  Co,  v.  Oshkosh,  80 
Wis.  440;  Pembroke  Twp.  v.  Canada  C.  R,  Co, 
supra. 

The  levy  and  assessment  of  taxes  in  a  man- 
ner or  by  descriptions  inconsistent  with  a  de- 
nial of  the  company's  right  of  way  in  the  street, 
is  an  affirmative  act  of  recognition  raising  an 
estoppel. 

Chicago,  R.  L  db  P,  R,  Co,  v.  Joliet,  Chicago 
dbN,  W,  R  Co,  V.  People,  Elgin,  Spokane 
Street  R.  Co.  v.  Spokane  Falls,  and  Smith  v. 
Osage,  supra. 

So  far  as  it  mav  be  claimed  or  suggested 
that  appellee  has  been  guilty  of  any  "wilful 
violation"  of  its  charter,  subjecting  it  to  a  for- 
feiture under  §  11,  the  authorities  are  clear  that 
the  question  of  such  violation  can  only  be  tried 
and  the  alleged  forfeiture  only  asserted  in  a 
direct  proceeding  brought  by  the  state  itself  to 
forfeit  the  charter. 

Baker  v.  Backus,  82  III.  70;  Chicago  db  B,  L 
R,  Co,  v.  Wright,  158  HI.  812;  Re  Brooklyn 
Eleo,  R.  Co,  125  N.  Y.  484;  Santa  Rosa  City 
R.  Co,  V.  Central  Street  R,  Co.  (Cal.)  88  Pac. 
986;  Toledo  db  A.  A,  R,  Co,  v.  Johnson,  40 
Mich.  162. 

This  court  has  affirmatively  enforced  ultra 
vires  contracts  by  decree  in  equity. 

Kadis/t  V.  Garden  City  Suitable  Loan  dt 
Bldg.  Asso,  161  HI.  681;  Bradley  v.  Ballard,  65 
111.  415,  7  Am.  Rep.  656;  Darst  v.  Gale,  88 
III.  186. 

The  maxim,  "he  who  comes  into  equity 
must  come  with  clean  hands"  only  applies  to 
the  particular  transaction  under  consideration, 
for  a  court  will  not  go  outside  of  the  case  for 
the  purpose  of  examining  the  conduct  of  the 
complainant  in  other  matters,  or  questioning 
his  general  character  for  fair  dealing. 

Bishop,  Principles  of  Equity,  48;  6  Am.  & 
Eng.  Enc.  Law,  p.  708;  Bering  v.  Earl  Win- 
chelsea,  1  Cox,  Ch.  Cas.  818;  Andey  v.  WiUon, 
86  L.  R  A. 


60  Ga.  418;  Sylvester  v.  Jerome,  19  Colo.  128; 
Langdon  v.  Templeton,  66  Vt.  178;  Batemani, 
Fargason,  4  Fed.  Rep.  82. 

Where  a  practical  construction  has  been 
given  to  a  statute  continuously,  for  a  long  fe- 
riod  of  years,  such  practical  construction  will 
be  controlling,  particularlv  where  to  disrecard 
such  construction  would  lead  to  serious  conse- 
quences to  others  who  have  acted  on  the  faith 
of  it 

Broom,  Legal  Maxims,  682;  TopUjfY.  Top- 
m,  122  U.  8.  121,  80  L.  ed.  1110;  WadUy  t. 
Sayliss,  5  Taunt.  762;  Lyman  y.  Oedney,  114 
111.  888,  66  Am.  Rep.  871. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

It  is,  in  the  first  place,  contended  by  appel- 
lant that  appellee  has  not  maintained  'its  right 
to  the  decree  enjoining  appellant  from  remov- 
ing the  railroad  tracks  from  the  streets  in 
question,  because,  as  it  is  claimed,  there  is  do 
competent  evidence  in  the  record  that  appellee 
ever  obtained  the  consent  of  the  municipal 
authorities  of  the  village  of  Hyde  Park  and 
the  town  of  Lake,  through  which  village  and 
town  the  railroad  was  built,  to  lay  the  tracks 
across  such  streets.  It  is  not  denied  that  soch 
consent  was  necessary,  but  appellee  insists 
that  the  required  consent  was  in  fact  giveo, 
although  no  record  of  (he  action  of  the  vil- 
lage and  town  authorities  in  respect  to  the 
matter  could  be  found.  Much  of  the  arga- 
ment  is  devoted  to  the  question  of  the  com- 
petency of  the  testimony  of  numerous  wit- 
nesses admitted  by  the  court  on  behalf  of 
appellee  to  prove  that  meetings  of  the  Tillafe 
and  town  authorities  were  in  fact  held,  and 
consent  voted  to  lay  the  tracks  across  the 
streets  in  quest  ion « without  any  sufficient  proof 
that  any  record  of  anv  such  meetings  and  vote 
was  ever  made,  or,  if  made,  could  not,  upon 
proper  search,  be  found.  We  do  not  deem  it 
necessary  in  the  decision  of  the  case  to  enter 
upon  any  discussion  of  either  the  evidence  or 
the  law  on  this  branch  of  the  case.  We  are 
satisfied  that  the  evidence,  when  fully  and 
fairly  considered,  shows  that  the  municipal 
authorities,  respectively,  of  the  village  and 
town,  and  of  their  successor,  the  city  of  Chi- 
cago, have,  by  long  acquiescence  and  by  many 
affirmative  acts,  recognized  the  right  of  ap- 
pellee to  maintain  and  operate  its  road  across 
these  streets.  During  the  period  of  more  than 
twenty  years  since  the  last  track  was  laid,  ap- 
pellee has,  in  obedience  to  the  commands  of 
the  municipal  authorities,  expended  consider- 
able sums  of  money  in  improvements  at  the 
street  crossings,  in  constructing  and  repairing 
culverts,  planking  the  crossings,  erecting  and 
maintaining  safety  gates  and  electric  lights, 
constructing  plank  and  cement  walks  and 
other  improvements  beneficial  to  the  general 
public  and  the  municipalities,  as  well  as  to  the 
appellee  itself.  The  board  of  trustees  of  Hyde 
Park  approved  the  plat  of  the  right  of  way  of 
appellee  through  the  village  in  1883,  and  the 
same  year  adopted  a  resolution  permitting 
private  parties  to  lay  tracks  to  their  coal  yards 
connecting  with  appellee's  road  as  laid /gave 
permission  to  appellee  to  build  depots, and  from 
time  to  time,  before  the  annexation  of  the  vil- 
lage to  Chicago,  passed  many  orders  and  reso- 


1896. 


Chicago  ▼.  Union  Stocktabds  &  Transit  Co. 


286 


lutions  making  mention  of  tJiese  tracks  as  es* 
tablished  monuments  in  fixing  grades  and 
directing  other  public  work.  The  same  course 
of  recognition  was  followed  after  annexation 
by  the  city  of  Chicago,  up  to  within  a  short 
time  before  the  passing  of  the  resolution  di- 
recting the  removal  of  the  tracks;  and  it  is 
now  too  late  for  appellant  to  raise  the  ques- 
tion of  the  lack  of  original  consent  of  its  pre- 
decessors to  the  laying  of  the  tracks.  It  is 
estopped  therefrom'  upon  the  plainest  princi- 
ples of  equity,  and  the  subsequent  ratification 
shown  upon  this  record  should  be  deemed 
equivalent  to  precedent  authority.  For  some 
authority,  reference  may  be  had  to  the  follow- 
ing cases:  Qregtten  v.  Chicago,  145  III.  461, 
and  authorities  cited,  S,  C.  462;  Bahbage  v. 
Pmen,  180  N.  Y.  281,  14  L.  R.  A.  398;  Jen- 
nings V.  Van  dchaick,  108  N.  Y.  630  ;  Pern- 
broke  Twp,  v.  Canada  C,  R.  Co,  8  Ont.  Rep. 
503;  Comieit  v.  Chicago,  114  111.  239;  Bruce 
V.  Dickey,  116  111.  534;  QHdley  v.  Bloom- 
ington,  68  111.  47  ;  Chicago,  R,  I.  &  P.  R, 
Co.  V.  Joliet,  79  111.  25;  Chicago  <£  N,  Tf.  R, 
Co.  V.  People,  Elgin,  91  111.  261;  Martel  ▼. 
Ea»t  St.  Louis,  94  111.  67;  People,  Colfax,  v. 
Maxon,  139  III.  806,  16  L.  R.  A.  178;  Chicago 
&  N.  W.  jB.  Co,  v.  West  Chicago  Park  Comrs. 
151  111.  204.  25  L.  R.  A.  800. 

It  is  true,  the  evidence  shows  that  the  trus- 
tees of  Hyde  Park  refused  permission  to  lay 
the  second  track  in  1876.  and  later  brought  an 
action  of  ejectment  against  appellee  to  oust  it 
from  Caroline  (since  Fortieth)  street,  not  em- 
braced in  the  resolution  of  the  council;  but 
judgment  was  rendered  in  favor  of  appellee, 
and,  after  a  new  trial  was  taken  under  the 
statute,  the  suit  was  dismissed  for  want  of 
prosecution.  But  these  and  other  acts  of  the 
village  aathorities,  so  far  as  they  tend  to  dis- 
prove consent,  and  to  disprove  the  facts  upon 
which  the  alleged  ratification  and  estoppel 
rest,  are  net  by  proof  that  the  municipal  au- 
thorities finally  acquiesced  in  the  claim  of  ap- 
pellee that  it  had  the  right  to  lay  the  second 
track  under  the  consent  which,  it  seems  was 
not  then  questioned,  had  originally  been  given 
to  locate  iu  road  through  the  village.  It  is 
not  material  here  whether  the  company  had 
sttch  right  or  not.  It  is  suflScient  if,  by  long 
acquiescence  and  acts  of  recognition,  and  by 
inducing  appellee  to  expend  large  sums  of 
money  in  improving  the  crossings  of  its  road 
over  these  public  streets,  and  in  erecting 
depots,  and  in  making  other  improvements 
which  would  be  useless  if  the  cobtinuity  of  the 
line  of  the  road  were  broken,  appellant  is  now 
precluded,  upon  principles  of  equitable  es- 
toppel, from  asserting  that  the  tracks  already 
laid  should  be  removed  as  unlawful  obstruc- 
tions to  the  streets.  That  this  road,  like  all 
others,  is  subject  to  regulation  and  control  un- 
der the  general  police  power,  does  not  affect 
the  particular  branch  of  the  case  above  men- 
tioned. 

The  next  contention  is  that  appellee,  in  us- 
ing the  road,  and  allowing  it  to  be  used,  for 
tbe  purpose  designated  in  its  charter, — that 
is.  in  transporting,  and  allowing  to  be  trans- 
ported, * 'thereon,  between  said  railroads  [the 
connecting  lines  entering  the  city  from  the 
south]  and  cattle  yards,  all  cattle  and  live 
stock,"  has  created  and  maintained,  and  is 
35  L  R  A. 


now  maintaining,  a  public  nuisance  of  great 
magnitude  within  the  city  of  Chicago,  de- 
structive of  the  values  of  private  property 
located,  and  of  the  comfort  and  health  of  the 
people  residing,  in  the  vicinity  of  said  road. 
The  proof  as  made  on  this  point  bv  the  city, 
and  not  denied  by  the  company,  is,  in  sub- 
stance, that,  when  the  road  was  first  con- 
structed, it  was  outside  the  city  limits,  and  ran 
through  a  sparsely-settled  community.  But 
that,  by  the  annexation  of  Hyde  Park  and  the 
town  of  Lake,  it  is  now  within  the  city  limits, 
and  that  the  lands  in  the  immediate  vicinity  of 
the  road  have  become  occupied  by  the  resi- 
dences of  many  people;  that  churches,  school- 
houses,  and  many  costly  residences  are  now 
located  near  appellee's  said  road;  that  freight 
trains  loaded  with  live  stock,  offal,  manure, 
and  other  noxious  substances  are  passing 
over  or  standing  on  these  tracks  almost  con- 
tinually, at  all  nours  of  the  day  and  night; 
that  the  stench  from  the  filthy  cars,  the  smoke, 
dust,  and  cinders  from  the  overloaded  en- 
gines, are  carried  into  the  houses,  dwellings, 
churches,  and  other  buildings  to  such  an  ex- 
tent as  to  be  highly  injurious  to  the  comfort 
and  health  of  the  people  there  living  or  as- 
sembled, and  to  property,  real  and  personal, 
situated  near  the  road.  There  can  be  no 
doubt  that  the  proof  (though,  bv  agreement, 
made  only  by  affidavits)  is  sufficient  here  to 
show  that,  in  the  use  now  being  made  of  the 
road,  a  serious  nuisance  is  maintained,  and  it 
would  be  a  reproach  to  the  law  if  it  afforded 
no  remedy.  But  is  the  destruction  of  the 
companv's  tracks  a  proper  or  permissible  rem- 
edy? The  breaking  of  the  continuity  of  the 
line  by  the  removal  of  the  tracks  from  the 
street  crossings  would,  of  course  destroy 
the  substantial  value  of  the  road,— at  least,  of 
that  part  lying  east  of  the  Chicago,  Rock 
Island.  &  Pacific  Railroad,— and  would,  so  far 
as  we  can  see,  impose  on  appellee  a  great  and 
unnecessary  loss.  If  it  be  conceded  that,  not- 
withstanding its  charter,  appellee  may  be  re- 
strained from  transporting  live  stock  over  this 
road,  on  the  ground  that  the  necessary  result 
of  such  a  use  of  the  road  is  to  maintain  an  in- 
tolerable nuisance,  injurious  to  the  public 
health,  in  view  of  the  changed  condition  of 
the  locality  from  a  sparsely  settled  to  a  popu- 
lous district,  it  does  not  by  any  means  follow 
that  appellee  may  be  compelled  to  remove 
the  road  itself.  It  is  difficult  to  fix  bounds  to 
the  general  police  power  of  the  state;  and  it 
was  held  in  Butchers"  Union  8,  H,  d  L,  S.  L. 
Co.  V.  Crescent  City  L,  8.  Z.  <ft  8.  K  Co.  Ill 
U.  S.  746,  28  L.  ed.  685,  that,  as  to  two 
subjects  embraced  in  the  general  police 
power, — that  is  to  say,  the  public  health  and 
public  morals, — the  legislature  cannot  limit 
the  exercise  of  those  powers  to  the  prejudice 
of  the  general  welfare.  It  was  there  said: 
'The  preservation  of  these  is  so  necessary  to 
the  best  interests  of  social  organization  that  a 
wise  policy  forbids  the  legislative  body  to  de- 
vest itself  of  the  power  to  enact  laws  for  the 
preservation  of  health  and  the  repression  of 
crime."  But  it  is  unnecessary  to  express  any 
opinion  here  as  to  whether  appellee  is  or  is  not 
protected  by  its  charter  in  using  its  road  for 
the  transportation  of  all  live  stock  to  its  stock 
yards  from  the  railroads  with  which  it  con- 
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nects.  This  is  not  a  bill  to  restralD  such  use 
of  the  road,  and  it  cannot  be  said  that,  under 
the  charter,  the  road  cannot  be  used  for  any 
other  purpose.  This  is  a  bill  to  restrain  the 
city  from  summarily  removing  the  tracks  from 
the  streets;  and  if  they  are  lawfully  there,  and 
can  under  the  charter  be  used  for  some  lawful 
purpose  other  than  transporting  live  stock  or 
other  things  or  substances  which,  by  reason  of 
stench  arising  therefrom  or  otherwise,  are  in- 
jurious to  the  health  and  general  welfare  of 
the  community  through  which  the  road  is  lo- 
cated, then  their  removal  cannot  be  compelled, 
even  if  such  injurious  use  might  be  prohibited. 
Dill.  Mun.  Corp.  §  878;  Wood,  Nuisances, 
§  740;  BrigMman  v.  Bristol,  65 Me.  426,  20  Am. 
Rep.  711;  Chicago,  B.  I.  db  P.  B.  Go.  v.  Joliet, 
79  III.  25. 

The  charter  confers  power  on  the  company 
'*to  transport  or  allow  to  be  transported  there- 
on, between  said  railroads  and  cattle  yards, 
all  cattle  and  live  stock  and  persons  accom- 
panying the  same,  to  and  from  said  yards,  and 
may  also  transport  or  allow  to  be  transported 
between  the  railroads  entering  said  city,  and  so 
connected  by  the  road  or  roads  hereby  author- 
ized, by  steam  or  other  power,  freight  and 
property  of  every  kind,  as  well  as  stock  and 
cattle."  §  8.  it  will  be  noticed  that  this 
provision  of  the  charter  authorized  appellee 
to  transport  or  allow  to  be  transported  over 
its  road,  between  the  connecting  railroads, 
* 'freight  and  property  of  every  kind,  as  well 
as  stock  and  cattle."  If  the  transportation  of 
"stock  and  cattle"  were  prohibited,  the  road 
might  be  useful  and  valuable  for  the  transporta- 
tion of  "freight  and  property"  of  every  other 
kind,  in  which  authorize  use  of  the  road  no 
such  nuisance  as  would  compel  its  removal 
would  be  created.  It  cannot,  of  course,  be 
claimed  that  the  city  may  compel  the  re- 
moval of  all  railroad  tracks  from  the  public 
streets  simply  because  those  who  live  near  the 
tracks  are  disturbed  by  those  annoyances 
which  are  incident  to  the  operation  of  all  rail- 
roads. As  it  was  said  in  Chicago,  B.  L  d  P. 
B,  Co.  V.  Joliet,  79  111.  25,  and  Illinois  C.  B. 
Co.  V.  Qrdbill,  50  111.  244:  "Such  coDseouences 
of  the  construction  and  use  of  railroaas  must 
be  borne  by  all  living  near  them,  without  com- 
plaint, and  without  hope  of  redress,  for  they 
are  inseparable  from  the  purposes  and  objects 
of  such  structures."  Many  provisions  of  or- 
dinances of  the  city  of  Chicago  in  evidence 
might  be  resorted  to  for  the  suppression  of 
many  of  the  acts  complained  of  which  are  by 
no  means  "inseparable  from  purposes  and  ob- 
jects" of  this  road.  We  agree  with  counsel 
for  appellee  that  a  distinction  must  be  taken 
between  the  structure  itself  and  the  use  to 
which  it  has  been  put.  The  unlawful  use  may 
be  prevented  without  destroying  the  structure 
which  has  been  lawfully  erected.  The  power 
in  the  city  to  abate  nuisances  is  not  denied, 
but  it  does  not  follow  that  the  city  may,  as 
the  easiest  way  to  abate  the  nuisance,  destroy 
valuable  private  property,  susceptible  of  use 
for  a  lawful  purpose. 

By  one  or  more  of  the  several  counsel  rep- 
resenting appellant,  it  is  contended  that  appel- 
lee had  no  standing  in  a  court  of  equity  to 
restrain  the  city  from  removing  its  railroad 
tracks  from  the  street,  because  it  did  not  come 
85  L.  R.  A. 


into  court  with  clean  hands,  but  had  itself  vio- 
lated the  law,  and  exceeded  its  own  charter 
powers,  by  engaging  in  business  for  which  it 
was  not  incorporated,  and  that  all  relief  should 
have  been  denied  to  the  complainant  on  its  bill 
on  this  ground,  if  for  no  other.  The  point  u 
stated  by  counsel,  with  their  citation  of  au- 
thorities, is  as  follows:  "The  stockyards  com 
pany  is  the  moving  party  In  this  case.  Wbeo 
a  party,  as  actor,  comes  into  a  court  of  equity, 
seeking  relief,  who  has  in  his  prior  coodnct 
acted  illegally  in  reference  to  the  subject-mit 
ter  in  question,  then  the  doors  of  a  court  of 
equity  will  be  shut  against  him  in  limiju. 
Such  a  party  does  not  come  into  court  with 
clean  hands."  6  Am.  &  Eng.  £nc.  Law, 
pp.  707,  708,  and  notes;  1  Pom.  Eq.  Jur.  §  89T; 
1  Story,  Eq.  Jur,  §  64tf,-  Palmer  v.  Hdrn$,  «) 
Pa.  156;  Manhattan  Medicine  Co.  ▼.  Wood.  108 
U.  S.  218,  27  L.  ed.  706;  Chicago  ▼.  WHghtM 
111.  818;  Holman  v.  Johneon,  1  Cowp.  341; 
Haight  v.  Bergh,  8  N.  J.  Eq.  886;  Atuiood  t. 
P)isk,  101  Mass.  868,  100  Am.  Dec.  124;  Kakn 
Y.  Walton,  46  Ohio  St.  195;  Pond  v.  Snuih,4: 
Conn.  297.  In  support  of  this  contentioD,  it 
is  shown  that  inste«td  of  confining  the  passen- 
ger service  of  the  road  to  the  transportation  of 
persons  accompanying  live  stock,  as  provided 
m  the  charter,  appellee  allows  the  road  to  be 
used  by  other  companies  in  running  their  sub- 
urban passenger  trains  over  it,  to  the  number 
of  six  or  more  every  day,  between  Van  Baren 
and  Lake  streets,  and  to  switch  such  traio» 
back  and  forth  over  the  crossings,  in  such  & 
manner  as  to  be  dangerous  to  human  life;  and 
that,  to  use  the  language  of  counsel.  *' con- 
tractors and  dealers  in  stone,  gravel,  and  other 
material  used  in  the  paving  of  streets  receive 
large  quantities  of  navel  and  crushed  stone 
over  said  tracks,  and  a  switch  therefrom  near 
Grand  boulevard;  that  the  noise  occasioned 
by  the  continual  shoveling  of  crushed  stone 
and  gravel  from  the  cars  standing  on  the 
switch  into  wagons,  to  be  hauled  to  the  differ- 
ent parts  of  the  city,  causes  great  annoyance 
to  the  residents  of  the  neighborhood . "  And  it 
is  pointed  out  that  it  is  provided  in  the  charier 
that  "  nothing  in  this  act  contained  shall  he 
deemed,  taken,  or  construed  as  conferring  upon 
the  company  hereby  created  any  powers  or 
authority  to  maintain  or  operate  a  railroad  for 
the  convevance  of  passengers  or  freight  in  the 
city  of  Chicago"  (§  11);  and  that  "any  wilful 
violation  of  any  of  the  provisions  of  this  act 
by  the  company  hereby  incorporated  sha)! 
work  an  absolute  forfeiture  of  all  rights,  priv- 
ileges, and  immunities  conferred  by  this  act. 
and  the  franchise  hereby  conferred  shall  be- 
come utterly  void. "  Counsel  do  not  claim  that 
a  forfeiture  of  the  charter  may  be  declared  in 
this  proceeding,  but  insist  that,  as  it  appears 
in  the  case  that  appellee  is  engaged  in  illegal 
acts  in  the  use  ol!  its  road,  it  does  not  cone 
into  court  with  clean  hands,  and  is  not,  there- 
fore, entitled  to  equitable  relief.  We  cannot 
accede  to  this  view,  but  are  of  the  opinion  that 
the  maxim  invoked  cannot  have  any  just  ap- 
plication to  the  facts  of  this  case.  If  a  defend- 
ant to  a  bill  in  equity  brought  by  a  corporation 
could  defeat  it  by  simply  showing  that  the 
complainant  had  committed  ultra  eire$  acts, 
then  no  corporation  so  guilty  could  ever  ob- 
tain equitable  relief  in  any  case.    The  maxiox 
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must  have  the  same  application  as  between  in- 1 
dividuale;  and,  as  said  in  Bispham's  Principles 
of  Equity,  p.  49,  it  "only  applies  to  the  partic- 
ular transaction  under  consideration,  for  the 
court  will  not  go  outside  of  the  case  for  the 
purpose  of  examining  the  conduct  of  the  com- 
plainant in  other  matters,  or  questioning  his 
general  character  for  fair  dealine."  The 
wrong  must  have  been  done  to  the  defendant 
himself,  and  must  have  been  in  regard  to  the 
matter  in  litigation.  1  Pom.  £q.  Jur.  §§  887, 
434;  6  Am.  &  £ng.  £nc.  Law,  p.  706.  See 
9.\soKadiih  v.  Oar&n  City  BguitMe  Loan  db 
Bldff.  As90.  151  111.  581;  Bering  y.  Barl  Win- 
Chelsea,  1  Cox,  Ch.  Cas.  818;  AnOeyy.WUaon, 
50  Ga.  418;  SylveUer  v.  Jerome,  19  Colo.  128; 
Langdan  v.  Templeton,  66  Vt.  178;  BaUman  v. 
Jfargcuon,  4  Fed.  Rep.  82.  If  appellee  has 
forfeited  its  charter  by  actst^^^ra  vires,  the  state 
may  enforce  such  forfeiture  by  an  appropriate 
action,  but  the  company  cannot  be  denied  re- 
lief in  a  proper  case  in  a  court  of  equity  be- 
cause of  such  acts. 


It  cannot  be  maintained  that  the  decree  con- 
fers on  appellee  any  greater  rieht  than  it  had 
before  the  decree  was  rendered.  It  can  have 
no  greater  rieht  to  create  or  maintain  a  nui- 
sance than  it  bad  before.  The  finding  in  the 
decree  that  appellee  has  the  right  to  maintain 
and  operate  the  road,  and  the  injunction 
against  the  city  and  its  officers  from  removing 
the  tracks  as  threatened,  are  not  an  adjudica- 
tion of  the  question  whether  appellee  has  cre- 
ated and  maintained  a  nuisance  or  not,  or 
whether  or  not  it  is  authorized  by  its  charter 
to  do  SO;  but  the  company  is  left,  as  it  was  be- 
fore, and  as  all  others  are,  whether  natural 
persons  or  artificial  entities,  amenable  to  the 
laws  of  the  state  and  of  the  city  in  which  it  is^ 
located.  Nor  do  we  see  any  serious  objection 
to  the  decree  because  it  covers  the  whole  road. 
The  bill  and  evidence  were  broad  enough  to 
cover  the  entire  line,  and  a  multiplicity  of 
suits  should  be  avoided. 

The  decree  of  the  Oireuit  Court  is  affirmed. 
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Andrew  JACKSON  et  al,,  Plffs.  in  Err., 

V. 

AKRON  BRICK  ASSOCIATION. 

(58  Ohio  St.  806.) 

*Iii  eontemplmtion  of  law  an  aasodatioii 
at  persons  formed  for  an  ille§r>^  pxu> 
poeo,  or  one  against  public  policy,  is  not  a  part- 
nenhlp.  Hence  an  aBBociation  formed  for  such 
purpose  cannot,  under  S  6011,  Key.  Stat.,  sue  in 
the  name  adopted  for  the  transaction  of  its  busi- 
ness. 

(June  25, 1806.) 

ERROR  to  the  Circuit  Court  for  Summit 
Coonty  to  review  a  judgment  afflrmiog  a 
judgment  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to  recov- 
er the  contract  price  of  certain  brick  sold  and 
delivered.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kokler  Sb  Hnsser*  for  plaintiffs 
in  error: 

At  common  law  a  partnership  could  not  sue 
in  its  firm  name. 

Under  Rev.  Stat.  §  5011,  it  is  indispensable 
to  allege  in  the  petition  and  to  prove  on  the 
trial  that  it  is  a  partnership  formed  for  the 
purpose  of  doing  a  lawful  business  in  the  state 
of  Ohio. 

Now,  if  this  is  so,  may  not  the  allegation  be 
denied,  and  may  it  not  also  be  shown  that  in- 
stead of  it  being  a  lawful  partnership  it  is  an 
unlawful  partnership,  and  therefore  without  a 
standing  in  a  court  of  justice  in  this  state. 

HaslSns  v.  Aleott,  IB  Ohio  St.  210:  Central 

•Headoote  by  the  Coubt. 


Ohio  Salt  Co.  V.  Guthrie,  85  Ohio  St  686; 
Emery  v.  Ohio  Candle  Co,  47  Ohio  St.  820; 
Bates,  Partn.  p.  1050. 

A  partnership  may  be  illegal  upon  the  gen- 
eral ground  that  it  is  formed  for  a  purpose 
forbidden  by  the  current  notions  of  morality ,^ 
religion,  or  public  policy. 

1  Lindley,  Partn.  p.  »2. 

A  partnership  cannot  be  lawfully  formed  ta 
carry  on  any  illegal  or  fraudulent  scheme. 

Sampson  v.  Shaw,  101  Mass.  145,  8  Am.  Rep. 
327;  Dunham  v.  Presby,  120  Mass.  285. 

Where  a  partnership  avails  itself  of  this  sec- 
tion of  the  statute,  and  brines  suit  as  a  part- 
nership, it  must  come  as  an  lionest  bona  fide 
partnership,  and  where  it  appears  that  that  is- 
not  the  case,  it  can  claim  no  rights  in  a  court 
of  justice,  and  especially  cannot  avail  itself  of 
the  special  privilege  granted  to  a  lawful  Ohia 
partnership,  viz.  to  bring  suit  in  its  firm  name. 

Collyer,  Partn.  p.  614,  §  645;  1  Lindley 
Partn.  p.  91. 

Where  a  partnership  is  formed  for  selling 
smuggled  goods  it  cannot  recover  the  price  for 
any  smuggled  goods  which  it  may  have  sold. 

Biggs  v.  Lawrence,  8  T.  R.  454. 

Messrs.  Oviatt»  Allen*  As  Cobbs*  for  de- 
fendant in  error: 

Counsel  for  plaintiffs  in  error  claim  that  the 
Akron  Brick  Association  was  an  organization 
having  a  bad  moral  character,  and  therefore 
whoever  may  obtain  property  from  it  on  credit 
is  absolved  from  all  liability  for  such  pur- 
chases, and  that  it  is  a  proper  subject  of 
plunder  by  anyone  who  can  get  its  property 
without  payment  therefor  at  the  time  of  deliv- 
ery. Such  a  proposition  was  never  heard  of 
before. 

Norton  v.  BUnn,  39  Ohio  St.  145. 


NoTB.— The  case  above  reported  seems  to  be  en- 1  an  illegal  purpose  to  sue  in  the  name  of  the  asso- 
tireijr  without  any  precedent  as  to  the  denial  of  the  1  oiatlon  or  partnership. 
Hffht  of  an  association  or  partnership  formed  for  ' 
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Minghallf  Ch.  J.,  delivered  the  opinion  of 
the  court; 

The  action  below  was  brought  by  the  Akron 
Brick  Association,  claiming  to  be  a  partner- 
ship doing  business  under  that  name  in  the 
city  of  Akron,  against  Jackson  and  Lyman  as 
•defendants.  The  object  of  the  suit  was  to  re- 
cover on  a  contract,  by  which,  as  averred, 
Jackson  and  Lvman,  agreed  to  pay  the  associa- 
tion for  brick  it  was  then  furnishing  to  Bar- 
nett  &  O'Neal,  subcontractors  of  the  defend- 
ants. The  defendants  denied  any  liability 
upon  the  contract;  and  also  denied  that  the 
plaintiff  was  a  partnership  doing  business 
under  the  name  of  the  Akron  Brick  Associa- 
tion.. They  also,  as  a  separate  and  specific 
defense,  averred  "that  said  Akron  Brick  As- 
sociation so  called  is  not  in  fact  a  lawful  part- 
nership, but  that  said  alleged  partnership  is  a 
combination  of  all,  or  nearly  all,  of  the  sev- 
eral brick  manufacturers  and  dealers  in  and 
about  the  city  of  Akron  in  which  place,  and 
in  order  to  accomplish  its  purposes,  said  asso- 
ciation has  established  and  now  maintains  a 
central  plficeor  agency  through  which  all  pur- 
chases of  brick  must  be  made,  and  through 
which  all  sales  of  brick  are  made;  that  toe 
object  and  purpose  of  forming  and  maintain- 
ing said  association,  and  of  said  agency  was 
and  is  to  control  and  enhance  the  price  of 
brick,  and  in  order  to  prevent  and  do  away 
with  a  fair  open  competition  among  the  several 
companies,  firms,  and  individuals  entering 
into  and  comprising  said  association;  that  the 
said  union  or  association  is  in  restraint  of  trade 
and  contrary  to  sound  public  policy." 

By  a  reply  the  averments  of  the  answer 
were  denied,  and,  in  compliance  with  inter- 
rogations annexed  to  the  answer,  the  plaintiff 
added  a  copy  of  the  articles  under  which  the 
association  was  formed  and  does  business. 
Prom  the  view  we  take  of  the  case,  it  is  un- 
necessary to  consider  any  of  the  errors  as- 
signed, other  than  the  one  that  relates  to  the 
right  of  the  plaintiff  to  sue  by  the  assumed 
name  of  the  Akron  Brick  Association.  The 
articles  of  association  in  connection  with  the 
evidence  support  the  averments  of  the  defense. 
On  the  trial  of  the  case  the  court  in  its  charge 
to  the  jury  dispensed  with  any  consideration 
of  the  question  by  the  jury,  saying:  *'In  our 
jurisprudence  it  is  no  defense  to  say  that  the 
contract  was  made  with  a  bad  man,  or  with 
persons  engaged  in  prosecuting  acts  contrary 
to  law,  or  the  policy  of  the  state,  unless  the 
•contract  grows  immediately  out  of  and  in  con- 
nection with  an  illegal  or  inunoral  act.  A 
clear  distinction  exists  in  law,  as  well  as 
ethics,  between  a  contract  entered  into  to  do 
an  unlawful  or  immoral  act,  or  to  promote  a 
course  of  conduct  contrary  to  the  policy  of 
the  state,  and  a  contract  entered  into  for  a 
legitimate  purpose,  though  made  with  persons 
who  commit  unlawful  and  immoral  acts  or 
promote  schemes  contrary  to  ^ood  policy." 
We  see  no  error  in  the  court  deciding  the  mat- 
ter, nor  in  the  law  as  stated  by  the  learned 
judge;  the  error  consists,  as  we  think,  in  the 
application  of  it.  The  objection  relates  to  the 
right  of  the  persons  composing  the  Akron 
Brick  Association  to  sue  by  that  name,  instead 
of  the  names  of  those  com]>osing  the  associa- 
tion. If  they  have  that  right,  it  is  derived 
35  L.R.  A. 


from  the  provision  of  §  5011,  Rev.  SUU ,  which 
reads  as  follows:  "A  partnership  formed  for 
the  purpose  of  carrying  on  a  trade  or  business 
in  this  slate,  or  holding  property  therein,  may 
sue  or  be  sued  by  the  usual  or  ordinary 
name  which  it  has  assumed,  or  by  which  it  is 
known;  and  in  such  case  it  shall  not  be  neces- 
sary to  allege  or  prove  the  names  of  the  indi- 
vidual members  thereof. "  A  partnership  is  an 
association  with  certain  incidents  recognized 
by  law  for  the  convenient  transaction  of  legiti- 
mate trade  and  business;  it  cannot  therefore 
be  formed  for  an  illegal  purpose,  or  one  con- 
trary to  public  policy.  Metcalf,  Cont.  116; 
1  Lindley,  Partn.  91;  Sampson  v.  Shaw,  101 
Mass.  145,  8  Am.  Rep.  827.  It  therefore  fol 
lows  that  if  the  Akron  Brick  Association  wis 
organized  for  a  purpose  contrary  to   public 

golicy,  it  has  no  right  under  the  statute  to  sue 
y  the  name  assumed  in  its  business — it  is  not 
a  partnership  within  the  meaning  of  the  stat- 
ute. This  does  not  deny  to  the  persons  com- 
prising the  association  the  right,  in  their  indi- 
vidual names,  to  maintain  an  action  for  the 
price  of  brick  sold  and  delivered  to  a  third  per- 
son, or  the  enforcement  of  an^  contract  that 
in  no  way  depends  upon  the  illegal  arrange- 
ment as  between  themselves.  The  law  suted 
by  the  court  in  its  charge  properly  applies  to 
such  a  case,  but  does  not  to  the  question  made 
here,  which  goes  simply  to  the  right  of  the 
persons  comprising  the  association  to  sue,  in 
the  name  assumed  by  them,  under  the  pro- 
visions of  the  section  above  quoted.  It  is 
a  right  derived  from  the  making  of  a  lawful 
contract  of  partnership,  and  can  only  be  exer- 
cised where  a  lawful  contract  of  partnership 
has  been  made  and  entered  into. 

The  evidence  in  the  case  tended  to,  if  it  did 
not  conclusively,  show,  that  the  association 
was  formed  for  the  simple  purpose  of  control- 
ling the  price  of  brick  in  the  interest  of  the 
members.  Such  combinations  are  against 
public  policy,  as  has  been  frequently  hdd  in 
this  state.  Gentral  Ohio  SaU  Co.  v.  Guthrie, 
85  Ohio  St.  666;  Emery  v.  Ohio  Candle  Co.  47 
Ohio  St.  820;  StaU,  AUy.  Oen.,Y.  Standard 
Oa  Co,  49  Ohio  St.  187,  185,  15  L.  R  A.  145. 
The  court  refused  to  say  to  the  jury  that  if 
they  found  such  to  have  been  the  ooject  of  the 
association,  a  recovery  could  not  be  had  in  fa- 
vor of  the  association  by  its  assumed  partner- 
ship name,  and  charged  the  jury  as  before 
stated.  This  we  think  is  error  for  which  the 
judgment  should  be  reversed. 

Our  Code  does  not  provide  for  a  plea  in 
abatement.  An  association  of  persons  suing 
under  §  5011,  Rev.  Stat,  must  bring  themselves 
within  its  provisions  by  averment;  if  thev  do 
not,  the  omission  is  a  proper  ground  of  de- 
murrer, ffattkins  v.  Aleott,  18  Ohio  St.  210. 
So  that  where  the  objection  does  not  appear 
on  the  face  of  the  petition,  it  must  be  made  by 
answer  if  the  defendant  would  rely  on  it  That 
was  done  in  this  case.  The  plaintiff  then  had 
an  opportunity  to  dif^miss  its  suit  and  bring  it 
in  the  names  of  the  proper  parties,  if  it  desired 
to  do  so.  Instead  of  doing  so  it  took  issue 
upon  the  answer,  so  that  it  became  a  question 
of  fact  to  be  determined  by  the  jury  under 
proper  directions  from  the  court 

Judgment  reversed,  and  cause  remanded  for 
further  proceedings. 
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NEW  YORK  COURT  OF  APPEALS. 


William  ENGELHARDT.  Be»pt., 

V. 

FIFTH  WARD  PERMANENT  DIME  SAV- 
ING &  LOAN  ASSOCIATION,  Appt, 

(148  N.  Y.  281.) 

1.   Members  of  a  bnildins^  and  loan  as- 
aodation  are  bound  hj  the  articles  of 


which  show  the  scheme  of  the  or- 
eraoizatlon  aod  define  the  obU^atlOD  of  the  asso- 
datioD  and  the  rights  of  members,  as  such  arti- 
cles oonstitute  a  contract. 

8.  The  power  to  make  reasonable  by- 
laws consistent  with  its  charter  Inheres  in  every 
corporation. 

8«  A  withdrawing  member  cannot  sue 
a  loan  association  until  there  are  funds  in 


N(ynL— Withdrawals  from  ImildiJig  and  loan  asao^ 
dationa. 
I.  What  Is  a  vrUhdrawaL 
II.  Right  to  withdraw. 
m.  status  of  wUhdrawina  member. 
IV.  Change  of  ruies  off ecttno  withdrawal 
V.  Notice  of  withdrawal. 
VI.  Terms  and  eondUiom  of  withdrawal. 

a.  In  general. 

b.  EJj^ect  of  losses  on  withdrawing  members. 

c.  Interest  on  loithdrawals. 

d.  Applying  withdrawal  accounts  on  mort- 

gage. 

e.  Arbitration  of  claims. 

VIL  Patfment  of  withdrawals;  priorities, 
VIII.  WithdrawcU  hy  borrowing  members. 

a.  Ingenercd. 

b.  Effect  of  losses, 

c.  Amount  to  he  paid. 

DL  When  association  is  insfAvent  or  is  being 

wound  up. 
X.  Termination  of  liabUity  by  toUlidrawals, 
XI.  Orders  to  pay  withdrawals. 
XII.  Action  to  enforce  withdrawal. 

i.  What  is  a  wUhdrawal. 

The  riffht  of  a  mem>ier  of  a  building  and  loan  as- 
sociation to  withdraw  his  shares  or  sever  his  con- 
nection with  the  association  before  it  is  flnallj 
wonnd  up,  or  before  the  series  of  shares  to  which 
his  shares  belonir  have  matured,  is  the  subject  to  be 
here  considered.  It  is  restricted  to  the  matter  of 
withdrawal  from  or  severance  of  membership  in 
soeh  an  association  when  claimed  by  an  Individual 
bolder  of  shares  as  distincruished  from  the  general 
closins  up  of  the  association  or  a  settlement  of  the 
alTairs  of  all  members  similarly  situated. 

A  member  who  requests  that  payments  made  by 
him  on  shares  of  stock  which  he  has  assigned  to  the 
association  as  collateral  security  for  a  loan  shall  be 
applied  to  the  payment  of  his  indebtedness,  with 
the  provision  that  the  stock  may  be  then  canceled, 
fs  not  a  withdrawinflr  stockholder  or  entitled  to  any 
share  of  the  profits  which  might  be  due  to  him  in 
case  of  withdrawal.  Watkins  v.  Workingmen^s 
Bldg.  &  L.  Asso.  97  Pa.  61i. 

In  a  case  respecting  the  effect  of  an  instrument  of 
disBolution  it  was  said:  **The  winding  up  operates 
to  make  an  Immediate  withdrawal  under  the  rules. 
The  advanced  member  still  withdraws  under  the 
roles,  tboojrh  he  does  so  by  reason  of  the  compul- 
sion introduced  by  the  winding  up;  and  h6re  we 
have  an  instrument  of  dissolution  which  is  equiva- 
lent to  a  winding  up."  Kemp  v.  Wright  D894]  2 
Ch.  46&  This  was  said  in  deciding  that  advanced 
members  could  be  compelled  to  pay  up  forthwith 
the  balances  due  from  them  on  their  securities. 
This  decision,  however,  was  reversed  on  appeal. 
ll»5]  1  Ch.  m,  64  I/.  J.  Gh.  N.  S.  60.  Similar  Ian- 
ffuage  was  used  in  Brownlie  v.  Russell,  L.  R.  8  App. 
Gas-ZaCk,  48  L.  T.  N.  S.  881, 47  J.  P.  797.  There  is  a 
clear  distinction  between  the  effect  of  a  general 
whidtng  up  of  the  affairs  of  such  an  association  and 
the  particular  voluntary  withdrawal  of  a  member, 
leaving  the  association  still  in  operation,  and  it  is 
the  latter  only  that  is  here  considered. 
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The  forced  termination  of  membership  by  action 
of  the  association  is  also  to  be  distinguished  from 
the  voluntary  withdrawal  of  a  member,  and  is  not 
included  in  this  subject. 

IL  Right  to  withdraw. 

There  is  no  wrong  to  the  creditors  of  a  building 
society  in  giving  effect  to  a  memorandum  of  asso- 
ciation and  articles  under  which  the  members  have 
a  right  to  withdraw.  Re  Borough  Commercial  & 
Bldg.  Soc  [1808]  2  Ch.  242. 

The  right  to  withdraw  is  a  privilege  reserved,  not 
a  duty  imposed.  The  stockholder  may  exercise  it 
or  not  at  his  pleasure.  If  he  elect  to  exercise  it  he 
must  comply  with  the  terms  prescribed  in  the  by- 
laws and  voluntarily  assumed.  Security  Loan 
Asso.  V.  Lake,  09  Ala.  456. 

The  right  of  withdrawal  which  is  a  peculiar 
feature  of  building  and  loan  associations  is  not 
conferred  upon  a  member  for  the  purpose  of  en- 
abling him  to  escape  his  just  proportionate  respon- 
sibility for  losses  incurred  by  an  insolvent  associa- 
tion, but  for  the  purpose  of  securing  to  each  mem- 
ber the  privilege  of  withdrawing  his  proportionate 
share  of  the  accumulated  funds.  Chapman  v. 
Young.  66  111.  App.  181. 

It  would  be  to  pervert  the  privilege  to  allow  it  to 
be  used  for  the  purpose  of  obtaining  an  unjust  ad- 
vantage over  the  feUow  stockholders  of  the  with- 
drawing member.   Ibid. 

A  provision  in  a  certificate  of  shares  in  an  asso- 
ciation declaring  that  it  is  ''  redeemable  in  cash  af- 
ter twenty-four  payments*^  is  held  to  mean  that  it 
is  redeemable  at  the  option  of  the  association  only. 
Peters  v.  Granite  State  Provident  Asso.  12  Pa.  Co. 
Ct.  102. 

No  withdrawal  of  shares  of  stock  which  have 
reached  maturity  is  proper.  There  is  no  object  for 
such  withdrawal  except  to  gain  the  right  to  sue 
immediately  for  the  value  of  the  stock,  and  this 
would  be  giving  an  unfair  advantage  which  the 
law  does  not  favor.  The  right  to  withdraw  under 
the  Pennsylvania  act  of  1860  is  limited  to  a  with- 
drawal during  the  active  life  of  the  association  or 
theseries.of  stock  to  be  withdrawn.  Laurel  Run 
Bldg.  Asso.  V.  Sperring,  106  Pa.  884. 

A  broad  and  unqualified  right  to  withdraw  from 
the  association  in  favor  of  any  person  who  shall 
have  been  a  member  of  the  association  two  years 
and  be  clear  of  the  books,  whether  bis  grounds  of 
withdrawal  are  satisfactory  to  the  board  of  direct- 
ors or  not,  is  held  to  be  given  by  articles  of  associa- 
tion declaring  that  any  person  wishing  to  withdraw 
"for  the  above  reasons  or  otherwise^*  after  being 
a  member  of  the  association  two  years  and  when 
dear  of  the  books,  although  by  a  previous  clause 
the  right  to  withdraw  is  aiven  in  case  the  board  of 
directors  was  satisfied  as  to  the  grounds  of  with- 
drawal, if  the  member  is  unable  to  continue  his 
payments  by  reason  of  sickness,  removal,  or  mis- 
fortune. Fuller  V.  Salem  &  D.  Loan  &  Fund  Asso. 
10  Gray,  94. 

So,  under  similar  articles  of  association  providing 
that  *in  case  any  member,  by  reason  of  sickness  or 
removal  from  the  city,  or  through  misfortune,  is 
unable  to  continue  the  payment  of  his  subscrip- 
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the  treasury  out  of  which  his  claim  can  be  paid, 
at  least  In  the  absence  of  bad  faith  or  the  Insolv- 
ency of  the  association,  where  the  articles  of  as- 
sociation provide  for  refunding  tg  witbdrawlnff 
members  ''when  the  necessary  funds  are  col- 
lected." 
4*  A  l^-law  more  or  learn  affecUiis  the 
remedy  of  a  shareholder  in  a  building  and 
loan  association  maybe  passed  and  be  binding  on 
existing  members,  so  far  at  least  as  they  con- 
sented to  the  exercise  of  such  power  when  they 
became  member8,',altbough  the  contract  between 


the  member  and  the  corporation  cannot  be  de- 
stroyed by  a  by-law. 
6.  A  by-law  that  withdrawing  memben 
shall  be  paid  in  the  order  of  the  presenta- 
tion of  their  application  Is  a  reasonable  refrula- 
tlon  of  a  building  and  loan  association,  and  is 
binding  on  existing  members. 

(January  28, 1806.) 

APPEAL  by  defendant  from  a  judgmeDt  of 
the  General  Term  of  the  Superior  Court 


tlon"  he  may  give  notice  of  Intention  to  withdraw, 
**and  In  case  the  board  of  trustees  are  satisfied  as  to 
the  grounds  of  withdrawal  the  whole  amount  of 
subscription  paid  by  the  party  into  the  association 
shall  be  returned,"  with  a  further  provision  that 
**any  person  wishing  to  withdraw  for  the  above 
reasons  or  otherwise,  and  who  shall  have  been  a 
member  of  the  association  two  years  and  be  dear 
of  the  books,**  shall  receive  certain  Interest  on 
the  funds  paid  In  by  him,  it  was  held  that  one 
who  had  given  notice  of  Intention  to  withdraw 
alleging  sickness  and  misfortune  which  rendered 
him  unable  to  continue  his  payments  was  en- 
titled to  give  evidence  of  such  facts  when  Issue 
was  taken  upon  them  by  the  trustees  of  the 
association.  The  court  says:  "If  the  pialntiff  had 
proved  what  he  offered  to  prove,  and  had  proved  in 
addition  such  facts  relating  to  the  condition  of  the 
association  as  in  law  and  good  conscience  ought  to 
have  satisfied  the  trustees  as  to  the  grounds  of  the 
plaintiff^s  withdrawal,  then  we  think  be  not  only 
had  a  right  to  withdraw  but  was  also  entitled  to  a 
return  of  his  money;  and  as  his  first  step  we  think 
he  had  a  right  to  give  the  evidence  which  was  ex- 
cluded." As  to  the  claim  of  the  defense  that  the 
plaintiff  must  show  that  the  trustees  were  satisfied 
as  to  the  grounds  of  withdrawal,  the  court  says: 
''We  think  the  statute  of  1861,  under  which 
this  association  was  formed,  gives  no  such  arbi- 
trary power  to  trustees,  and  Imposes  no  such  im- 
possible conditions  upon  a  member^s  right  to  a 
return  of  the  subscription  money  paid  by  him  to 
the  association,  who  desires  to  withdraw  from  that 
association  by  reason  of  sickness  and  misfortune." 
Wetterwulgh  v.  Knickerbocker  Bldg.  Asso.  2  Bosw. 
381. 

A  foreign  building  and  loan  association  la  sub- 
ject to  the  provision  of  111.  Rev.  Stat.  chap.  82,  Y  78. 
which  provides  that  *'any  stockholder  wishing  to 
withdraw  .  .  .  shall  have  power  to  do  so  by 
giving  thirty  days  notice"  and  receive  the  amount 
paid  in  with  Interest  thereon,  or  such  proportion 
of  the  profits  as  the  by-laws  may  determine,  less 
fines  and  other  charges,  although  the  by-laws  of 
the  foreign  company  provided  for  the  redemption 
of  the  shareholder*s  certificate  In  cash  only  when 
he  has  made  a  prescribed  number  of  pajrments. 
The  Illinois  statute  further  provided  that  foreign 
corporations  should  be  subject  to  all  the  liabilities, 
restrictions,  and  duties  imposed  on  domestic  cor- 
porations  of  like  character,  and  that  they  should 
have  no  other  or  greater  powers.  Granite  State 
Provident  Asso.  v.  Lloyd,  48 IIU  App.  4S»;  Granite 
State  Provident  Asso.  v.  Sonderman,  Id.  488.  These 
cases  are  affirmed  in  146  111.  620,  and  establish  the 
fact  that  the  provisions  of  the  statute  giving  the 
right  to  withdraw  will  apply  to  foreign  associations 
notwithstandinar  different  provisions  of  the  law 
under  which  they  were  organized. 

A  compromise  with  a  member  of  a  building  as- 
sociation releasing  him  from  further  obligation  to 
the  corporation,  when  made  in  good  faith,  is  valid 
if  the  statute  does  not  prohibit  such  compromises. 
State,  Colburn.  v.  Oberlin  Bldg.  &  L.  Asso.  85  Ohio 
St.  266;  Wangerien  v.  Aspell,  47  Ohio  St.  256. 

Where  such  a  transaction  is  fair  and  made  In 
good  faith  it  will  not  be  rescinded  because  the  re- 
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leased  member  was  paid  a  greater  sum  of  money 
than  he  would  have  received  under  a  pro  rata  dis- 
tribution of  the  assets  of  the  firm  on  the  aitimate 
winding  up  of  its  affairs.  Wangerien  v.  Af>pell 
supra. 

In  discussing  the  right  to  tax  mortgages  of  sucb 
associations,  it  was  said  by  the  court  in  State  v. 
Redwood  Falls  Bldg.  &  L.  Asso.  45  Minn.  154, 10  I.  R. 
A.  752:  '*The  right  of  members  to  presently  with- 
draw the  amount  of  dues  deposited  by  them  i^ 
practically  limited  to  funds  on  hand,  and  is  oot 
available  as  respects  funds  loaned,  which  will  tr 
returned  to  the  association  in  meagre  monthly  in- 
stalments extending  over  a  period  of  years." 

The  right  of  a  member  to  reduce  his  stock  and 
demand  a  new  certificate  for  a  less  number  of 
shares  was  denied  because  he  was  in  arrears  on  the 
old  certificate.  In  Fulton  v.  American  Bldg.  ft  L. 
Asso.  46  Minn.  190,  where  his  certificate  provided 
in  genera]  terms  that  it  might  be  returned  and  s 
new  certificate  for  a  less  number  of  shares  issued, 
but  also  provided  that  the  association  should  have 
a  lien  on  the  stock  for  all  dues  in  arrears. 

For  withdrawals  by  borrowing  members,  see 
infra,  Yin. 

m.  StatUB  of  wUhdrawing  member. 

The  status  of  a  member  after  he  gives  notice  of 
withdrawal  is  the  subject  of  much  dispute. 

It  has  been  held  that  on  oompllanoe  with  the  con- 
ditions of  a  withdrawal  a  shareholder  becomes  a 
creditor  of  the  association  and  no  longer  a  member. 
Englehardt  v.  Fifth  Ward  Permanent  Dime  8av.  ft 
L.  Asso.  6  Misc.  518;  Re  Norwich  ft  K.  Permanent 
Bldg.  Soc.  46  L.  J.  Ch.  N.  S.  786;  United  States  Bldg. 
ft  L.  Asso.  V.  Silverman,  85  Pa.  9M;  Maioney  v.  Real 
Estate,  Bldg.  ft  L.  Asso.  67  Mo.  App.  384. 

While  one  judge  dissents  from  the  decision  of  the 
lower  court  in  Englehardt  v.  Fifth  Ward  Perma- 
nent Dime  Sav.  ft  L.Asso.  supra,  on  the  ground  that 
the  plaintiff  was  subject  to  the  articles  and  by-laws 
of  the  association  providing  for  his  claim  only  when 
the  necessary  funds  are  collected,  the  disEenttng 
judge  fully  agrees  that  on  notice  of  withdrawal  the 
plaintiff  ceased  to  be  a  member  of  the  association 
and  sustained  to  It  the  relation  of  creditor  only. 
But  this  case  was  not  only  disapproved  in  Pawlick 
y.  Homestead  Loan  Asso.  16  Misc.  427,  but  is  now  re- 
versed. See  the  main  case  which  this  note  accom- 
panies. 

The  above  cases  turned  on  the  right  of  a  with- 
drawing creditor  to  bring  action  ag'alnst  the  asso- 
ciation before  there  were  funds  available  to  pay 
him.  This  point  is  treated  infra,  XTI.,  and  does  not 
depend  upon  the  matter  of  membership  alone. 

But  most  cases  indicate  that  membership  may 
continue  for  some  purposes  after  notice  of  with- 
drawal has  been  given. 

So,  in  a  Pennsylvania  case  decided  since  that  of 
United  States  Bldg.  ft  L.  Asso.  v.  Silverman,  tupra^ 
it  is  said  that  while  in  a  qualified  sense  withdraw- 
ing stockholders  may  be  considered  creditors  of 
the  association,  their  rights  as  against  those  with 
whom  they  have  been  associated  are  very  difltereot 
from  those  of  general  creditors  whose  claims  are 
baited  wholly  on  outside  transactions.  CSiristiaD^ 
Appeal,  102  Pa.  184. 
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of  Buffalo  Tevereing  a  judgment  of  the  Buffalo 
Municipal  Court  in  deieodant's  favor  in  an  ac- 
tion brought  to  recover  a  deposit  from  it.  Be- 
tened. 

The  facts  are  stated  in  the  opinion. 

Mr,  ISL&ary  W.  Brendel,  for  appellant: 

The  articles  of  association  adopted  and  filed 
by  the  defendant  gave  it  its  corporate  existence, 
and  were  a  binding  contract  between  the  cor- 
poration and  its  shareholders. 

Laws  1851,  chap.  122. 


The  charter  of  a  corporation  is  a  contract 
between  the  corporation  and  the  stockholders. 

Livingston  v.  Lynefi,  4  Johns.  Ch.  578:  Mo- 
hawk Nat.  Bank  v.  Schenectady  Bank,  78  Hun, 
90;  Ferguson  v.  Meredith,  68  tf.  8.  1  Wall.  26, 
17  L.  ed.  604 

A  building  and  loan  association  is  an  organi- 
zation created  for  the  purpose  of  accumulat- 
ing a  fund  from  monthly  subscriptions  or 
savings  of  its  members  to  assist  them  in  build- 
ing or  purchasing  for  themselves  dwellings  or 


'*  *3lember*  is  not  a  term  of  art,  and  it  may  mean 
different  things  according  as  you  apply  the  term. 
But  In  every  case  it  is  a  question  of  contract,"  said 
Bowen«  L.  J.,  in  Re  Blackburn  k  Dist.  Ben.  Bldjr. 
See  L.  R.  24  Ch.  Div.  421,  52  L.  J.  Ch.  N.  8.  894. 32 
Week.  Rep.  159.  49  L.  T.  X.  8.  730. 

The  fact  that  the  word  ^'members^*  is  sometimes 
used  in  one  sense  and  sometimee  in  another  is  com- 
mented on  by  Lfndley,  L.  J.,  in  Sibun  v.  Pearoe,  L. 
R.  44  Cb.  Div.  854.  63  L.  T.  N.  S.  12S,  88  Week.  Kep. 
656,  Affirmlnir  62  L.  T.  N.  8. 888,  who  says  that  the 
instrument  of  dissolution  involved  in  that  case  ex- 
cludes the  wlthdrawlngr  members  when  it  talks 
about 'the  ^'number  of  members,"  but  includes 
tbem  when  it  mentions  '^be  amount  standinar  to 
the  credit  of  members." 

As  to  the  position  of  one  who  has  friven  notice  of 
withdrawal,  but  has  not  received  payment,  it  is 
said  by  Lindley,  L.  J.,  in  Sibun  v.  Pearce.  supra: 
'*That  he  is  not  an  ordinary  creditor  is  plain.  He 
cannot  come  into  competition  with  outside  credit- 
ors. On  the  other  hand,  as  between  himself  and 
the  continuinif  members,  be  is  entitled  to  be  paid 
the  amount  due  to  him  before  they  can  divide  the 
assets.   In  that  sense  he  is  a  creditor. 

Members  who  have  ffiven  notice  of  withdrawal, 
but  have  not  received  their  money,  are  still  mem- 
bers of  the  society  and  are  to  be  taken  into  account 
in  ascertaJninfiT  the  majority  of  members  required 
by  statute  to  siffn  an  Instrument  of  dissolution,  al- 
though the  rules  of  the  society  provide  that  a 
member  who  has  irlven  notice  of  withdrawal  shall 
cease  to  take  part  in  the  affairs  of  the  society.  Si- 
bun V.  Pearoe,  ntpra. 

That  persons  continue  members  for  some  pur- 
poses after  fflvin?  notice  of  withdrawal  is  also  held 
Id  Walker  v.  General  Mut.  Invest.  Bldg*.  Boo.  L.  R. 
36  Cb.  Div.  777, 67  L.  T.  N.  8.  574,  52  J.  P.  278;  Buckle 
V.  Wilson,  L.  R.  2  C.  P.  Div.  410,  26  Week.  Rep.  98; 
Davies  V.  Second  Chatham  Permanent  Ben.  Bldflr* 
Soc.  61  L.  T.N.  8.680. 

These  were  oases  as  to  arbitration  and  alteration 
of  rules,  as  to  which  see  further,  in/ra,  lY.  and  YI. 
A  withdrawing  member  does  not  rank  with  out- 
side  creditors  and  "does  not  to  all  intents  and  pur- 
poses cease  to  be  a  member."  Re  Middlesbrouiirh, 
R.8.  fr  G.  Dist.  Permanent  Ben.  Bldg.  Soc.  63  L.  T. 
N.  8. 308. 

So,  Lord  Romilly,  M.  R.,  says  in  Re  Planet  Ben. 
BMfir.  ft  Invest.  Soc.  L.  R.  14  Eq.  441,  41  L.  J.  Ch.  N. 
8.  738, 27  L.  T.  N.  8. 688,  20  Week.  Rep.  086:  "I  make 
a  in«at  distinction  between  what  I  call  an  outside 
creditor  and  a  creditor  who  is  a  shareholder  In  the 
company." 

The  giving  of  a  withdrawal  of  notice  under  the 
by-laws  of  a  building  and  loan  association  by  the 
aaslfrnee  of  an  Insolvent  shareholder  creates  no  new 
right  against  the  association,  but  is  merely  a  mode 
of  enforcing  a  dalm  which  existed  prior  to  the  no- 
tice. Wetberell  v.  Thirty-flrst  Street  Bldg.  ft  L. 
Asm.  158  IU  361,  Affirming  48  III.  App.  508. 

The  mere  giving  of  a  notice  of  intention  to  with- 
draw does  not  make  the  withdrawal  an  accom- 
phshed  fact.  If  nothing  else  is  done  the  member 
does  not  by  the  mere  notice  cease  to  be  a  stock- 
holder. As  to  such  a  case  the  cou  rt  says:  'The  status 
of  the  question  was  not  determined  and  fixed,—  it 
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was  in  fierU  To  maintain  her  statuB,  however,  - 
her  right  to  withdraw  her  capital  stock,— she  must 
do  nothing  incompatible  with  that  right.  She  had 
asserted  her  intention  to  cease  to  be  a  stockholder, 
and,  to  be  consistent,  she  must  abstain  from  as- 
serting the  rights— from  exercising  the  active 
functions— which  pertain  to  continued  ownership 
of  the  stock.  We  have  said  the  question  of  with- 
drawal vel  non  was  in  .neri.  It  had  not  passed  be- 
yond the  pale  of  negotiation.  It  was  still  open  to 
a  change  of  purpose,  of  intention  and  of  the  end 
to  be  attained."  Consequently  it  was  held  in  this 
case  that  where  the  stockholder,  after  giving  such 
notice  of  intent  to  withdraw,  knowingly  and  inten- 
tionally participated  through  proxies  as  a  stock- 
holder in  the  deliberations  of  stockholders*  meet- 
ings subsequently  held  her  right  to  withdraw  un- 
der the  notice  given  was  waived.  Decatur  Bldg.  ft 
Invest.  Co.  v.  Neal,  97  Ala.  717. 

That  one  who  has  given  notice  to  withdraw  can 
abandon  his  intent  and  continue  his  membership 
was  also  held  in  Re  William  Brown  Bldg.  ft  L.  Asso. 
12  W.  N.  C.  207. 

A  depositor  who  had  served  notice  of  withdrawal 
of  his  deposit  in  a  company  which  had  a  deposit 
branch  In  which  it  paid  Interest  on  deposits  was 
held,  in  Re  Progressive  Invest,  ft  Bldg.  Soc.  54  L 
T.  N.  S.  45.  to  be  merely  an  ordinary  creditor  and 
certainly  not  a  member  of  the  society,  where  his 
money  was  merely  deposited  and  did  not  entitle 
him  to  any  share  of  the  profits.  But  here  the  rela- 
tion of  creditor  seems  to  be  based.on  the  original 
contract,  and  not  on  the  effect  of  a  withdrawal. 

lY.  Change  of  rules  affectino  withdrawal. 

A  by-law  entitling  all  nonborrowing  stockhold- 
ers to  withdraw  upon  giving  notice,  and  receive 
the  amount  of  their  Instalments  actually  paid  in, 
without  interest,  is  a  part  of  the  contract  with  a 
person  who  becomes  a  member  while  such  by-law 
is  in  force,  and  cannot  be  repealed  so  as  to  defeat 
his  right  of  withdrawal.  His  right  of  withdrawal 
is  a  vested  right  of  which  the  corporation  without 
his  assent  cannot  deprive  him.  Holyoke  Bldg. 
ft  li.  Asso.  V.  Lewis,  1  Colo.  App.  127. 

See  also  Re  William  Brown  Bldg.  ft  L.  Asso.,  and 
McKenney  v.  State  Loan  Asso.,  infra,  Y.,  and  Byre 
V.  Bldg.  Asso.,  infra^  YII. 

But  in  England  it  is  otherwise,  although  there 
was  formerly  some  uncertainty  on  the  question. 

''It  would  take  a  great  deal  of  argument  to  con- 
vince me  that  anything  in  these  rules  would  au- 
thorise the  society  to  make  such  an  alteration  as 
that,  directly  affecting  a  person  who  had  ceased 
to  be  a  member,"  said  North,  J.,  in  Christie  v. 
Northern  Counties  Permanent  Bldg.  Soc.  L.  R.  43 
Ch.  Div.  62,  59  L.  J.  Ch.  N.  8.  210,  61  L.  T.  N.  S.  796, 
88  Week.  Rep.  280.  when  speaking  of  a  rule  requir- 
ing the  arbitration  of  disputes  made  after  a  member 
had  given  notice  of  withdrawal  under  rules  which 
provided  that  he  should  thereupon  cease  to  be  a 
member.  Rut  the  Judge  did  not  find  it  necessary 
to  decide  in  this  case  whether  or  not  the  alteration 
of  the  rules  would  bind  him. 

It  was  intimated  in  Armitage  v.  Walker,  as  re- 
ported in  2  Jur.  N.  S.  13.  that  withdrawing  members 
of  a  building  society  cannot  be  bound  by  rules 
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real  estate,  by  loaning  to  them  the  requisite 
money  from  the  funds  of  ^the  society  upon 
good  security. 

2  Am.  &  JSng.  Enc.  Law,  p.  604,  and  cases 
there  cited. 

The  necessary  funds  not  being  on  hand  at 
the  time  the  plaintiff  began  this  action,  he  can- 
not succeed  in  forcing  a  payment  of  the  amount 
which  he  paid  on  his  share. 

Texas  Homestead  Bldg.  &  L,  Asso.  v.  Kerr 
(Tex.)  18  S.  W.  1020;  Brett  v.  Monarch  Invest. 


Bldg.  Soe.  [1894]  1  Q.  B.  367;  Barnard-^.  Tm- 
son  [1894]  1  Ch.  374:  Wolfe  v.  Cankey  Art. 
Sav.,  Aid  db  L.  8oc.  75  Hun.  201;  8eh4mt  t. 
Conkey  Ace.  Sav.,  Aid  4b  L.  Asso.  11  Misc 
454;  Thonipson,  Bldg.  Asso.  p.  64;  State  v. 
Redwood  FalU  Bldg.&  L.As»o.  45  Minn.  154, 
10  L.  R.  A.  752;  National  Loan  «&  H.  Amo.  t. 
HubUy,  84  Phila.  Leg.  Int.  6. 

Mr.  Benjamin  F.  Folsom,  for  tespond- 
ent: 

The  plaintiff  became  a  creditor  of  the 'de- 


adopted  after  they  have  grlven  ootioe  of  with- 
drawal. This  was  said  in  reference  to  the  effect  of 
ao  award  where  arbitrators  in  oalculatinff  the 
amount  of  a  claim  followed  a  new  rule  drawn  up 
after  notice  of  withdrawal;  but  the  court  decided 
that  it  kwd  no  power  to  reiriew  the  award  for  any 
cause. 

Later  cases  tiold  that  the  member  may  be  bound 
by  alterations  of  the  rules.  Thus  it  is  held  in  Dav- 
ies  v.  Second  Chatham  Permanent  Ben.  Bldg.  Soc< 
61 L.  T.  N.  S.  680,  that  one  who  ffives  a  notice  of 
withdrawal  still  remains  a  member  of  the  society  so 
as  to  be  bound  by  an  alteration  of  its  rules. 

So,  an  alteration  of  the  rules  requiring  advanced 
members  to  contribute  to  the  losses  of  the  society 
is  held  binding  on  a  member  who  had  given  a  mort- 
gage before  the  rules  were  altered,  by  which  he 
agreed  to  make  the  payments  required  by  the  con- 
stitution, rules,  and  regulations  of  the  society, 
while  the  statutes  gave  power  to  alter  the  rules.  It 
was  argued  that  he  was  bound  by  the  altered  rule 
as  a  member,  but  not  as  a  mortgagor,  but  the  court 
held  that  his  contract  of  membership  and  his  con- 
tract of  mortgage  could  not  be  separated.  Brad- 
burj-  V.  Wild  [18831 1  Cb.  377. 

The  mortgage  in  this  case  differed  from  those 
similarly  construed  in  Rosenberg  v.  Northumber- 
land Bldg.  Soc.  L.  R.  28  Q.  B.  Dlv.  973;  Wilson  v. 
Miles  Platting  Bldg.  Soc.  Id.  381,  note,  in  the  fact 
that  it  did  not  contain  the  words  **for  the  time  be- 
ing" which  were  Included  in  the  clause  by  which 
the  other  mortgages  referred  to  the  rules  of  the 
society. 

The  alterations  In  the  rules  ought  only  to  be 
held  binding  when  made  rwidxi  et  forma  as  pre- 
'  scribed  by  the  legislature,  and  the  priority  given  by 
the  rules  cannot  be  destroyed  by  an  instrument  of 
dissolution.  Botten  v.  City  &  '8.  Permanent  Bldg. 
Soc.  [1806]  2  Ch.  441.  This  decision  disapproves  of 
that  made  to  the  contrary  in  Kemp  v.  Wright  [1884] 
2  Ch.  462,  and  refers  to  the  fact  that  the  decision  in 
that  case  was  reversed  on  other  grounds  in  [1896] 
1  Ch,  121,  64  L.  J.  Ch.  N.  S.  58. 

So,  an  alteration  of  rules  as  to  priority  of  pay- 
ment of  withdrawals  is  held  valid  as  to  one  who 
had  already  given  notice  of  withdrawal,  although 
it  allowed  the  directors  to  give  perference  over  his 
clahn  to  later  withdrawals  amounting  to  less  than 
£60  each.  Pepe  v.  City  &  S.  Permanent  Bldg.  Soc. 
[1898]  2  Ch.  811,  8  Reports,  471. 

And  while  the  .articles  of  association  giving  a 
right  to  withdraw  constitute  a  contract  which  can- 
not  be  impaired  by  a  change  of  by-laws,  a  by-law 
may  be  valid  although  it  affects  the  remedy  of  the 
shareholder  to  some  extent,  and  one  which  provides 
that  withdrawing  members  shall  be  paid  in  the  or- 
der of  their  applications  is  held  reasonable  and 
binding  on  existing  members.  Enobi<habdt  v. 
Fifth  Ward  Pbbmanent  Dihb  Say.  &  Loan  As- 
so. 

As  to  the  order  of  payment  generally,  see  infra, 
VII. 

V.  Notice  of  toUhdrawal. 

A  member  is  entitled  to  act  on  the  by-laws  given 
to  bim  at  the  time  he  Joined  the  association  in  giv- 
ing a  notice  of  withdrawal,  if  no  modification  of 
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such  by-laws  has  been  brought  to  his  notloe.  Mc- 
Kenney  v.  Diamond  State  Loan  Asso.  8  Hou8t.(  Del) 
667. 

The  secretary  is  the  proper  person  to  receive  no- 
tices of  withdrawal  of  funds  from  a  building  aod 
loan  association.  Reynolds  v.  New  York  Bldg. 
Loan  Bkg.  Co.  68  X.  Y.  S.  R.  268. 

Notice  of  withdrawal,  given  in  the  absence  of  the 
secretary  to  a  person  acting  for  him  at  his  place  of 
business,  is  the  same  as  if  given  to  the  secretair 
himself .  McKenney  v.  Diamond  State  Loan  Asso. 
supra. 

Although  the  by-laws  of  the  company  require 
one  month *s  notice  in  writing  for  the  purpow  of 
withdrawal,  yet  a  merely  oral  notice  according 
to  the  usual  method,  acted  upon  by  the  board  of 
directors  and  upon  which  the  secretary  actually 
noted  the  member^s  name  in  the  withdrawal  book 
and  submitted  it  to  the  directors,  is  sufficient.  Ibid. 

The  absence  of  a  quorum  of  the  directors  when 
notice  of  an  intention  to  withdraw  is  given  does 
not  affect  the  validity  of  the  notice,  where  tbe  arti- 
cles provide  merely  for  one  month^s  notice  to  tbe 
directors  of  intention  to  withdraw,  without  requir- 
ing any  action  to  be  talcen  by  the  board  to  make 
tbe  notice  valid.  Re  William  Brown  Bldg.  &  L. 
Asso.  12  W.  N.  C.  207. 

A  motion,  unanimously  passed,  that  every  stock- 
holder shall  be  considered  as  giving  notice  to  with- 
draw at  that  date,  and  that  a  committee  in  connec- 
tion with  tbe  officers  be  instructed  to  make  out  a 
statement  of  the  amount  actually  due  each  stock- 
holder, is  insufScient  to  constitute  a  notice  of 
withdrawal  when  it  was  passed  in  the  absence  of 
some  of  the  stockholders  and  the  articles  of  the 
association  provide  for  one  months  notloe  of  with- 
drawal. The  court  says:  ^^The  resolution  passed 
in  the  absence  of  some  of  the  stockholders  was 
without  effect.  They  could  not  by  mere  resolutloa 
alter  the  fundamental  law."   Ibid. 

A  stockholder  cannot  by  his  delinquency  gain  tbe 
right  to  recover  of  the  corporation  against  its  elec- 
tion the  amount  of  the  stock  he  has  paid  In  under 
by-laws  one  of  which  provides  that  in  case  of  his 
wilful  neglect  he  shall  after  one  year  take  what 
money  he  has  paid  to  the  company  as  instalments 
and  for  stock,  and  surrender  his  certificate,  while 
another  by-law  provides  that  if  a  member  wishes  to 
withdraw  he  shall  give  notice  in  writing  when  tbe 
company  shall  within  one  year  thereafter  pay  bim 
the  amount  of  his  instalments  paid  in  and  tbe 
amount  originally  paid  for  his  stock,  but  the  latter 
provision  requiring  notice  must  bo  followed  if  he 
wishes  to  withdraw  against  the  consent  of  tbe  cor- 
poration, the  former  by-law  being  Intended  to  pro- 
vide for  an  involuntary  withdrawal  or  expulsion 
at  the  election  of  the  corporation.  Hartford  v. 
Cooperative  Mut.  Homestead  Co.  1£8  Mass.  484. 

YI.  Terms  and  conditions  of  withdrawdL 

a.  In  Qenerai. 

Failure  of  the  secretary  on  receiving  notloe  of  a 
withdrawal  to  announce  that  *a  transfer  of  shares 
must  be  entered  is  a  waiver  of  any  requirement  of 
that  kind.  Reynolds  v.  New  York  Bldg.  Loan  Bkg. 
CO.08N.Y.S.R.268. 


1896. 
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fendant  association  one  week  after  he  gave  the 
defendant  notice  of  his  intention  to  withdraw. 

United  States  Bidg,  d  L.Asso.  v.  Silverman, 
85  Pa.  894. 

The  ^oi^s  of  g  10,  article  4.  of  defend- 
ant's articles  of  association,  "will  be  refunded 
to  them  when  the  necessary  funds  are  col- 
lected/' are  no  restriction  on  the  plaintiff's 
rifrht  as  a  creditor. 

If  the  officers  do  not  collect  and  pay  over  the 
money  at  the  expirstion  of  the  period  of  notice 


the  withdrawing  member  assumes  the  exclu- 
sive character  of  a  creditor  and  has  the  right 
to  establish  his  claim  bv  judgment. 

United  States  Bldg.  i  L  Asso.  v.  Silcerman, 
supra;  Endlich,  Bldg.  Asso.  ^§  186, 187,  141- 
143,  268;  Henninghausen  v.  Tiseher,  50  Md. 
588;  (/Rourke  v.  West  Pennsylvania  Loan  d 
Bidg,  Asso.  98  Pa.  808. 

If  the  association  was  likely  to  become  in- 
solvent, as  was  the  case  here,  this  rule  would 
work  a   grave   injustice  to   those   members 


An  order  to  file  with  the  olerk  of  the  court  the 
certificate  of  stock  that  it  mlffht  be  canceled  and 
delivered  to  the  defendant  was  held  not  to  be  error 
io  an  action  against  the  association  which  had  re- 
fused to  repay  money  to  a  stockholder  upon  the 
presentation  of  his  stock  for  cancelation  accord- 
iDff  to  the  contract.  American  Bldg.  k  L.  Asso. 
y.  Mordock,89  Keb.  4ia 

One  who  subscribed  for  shares  in  the  name -of 
other  persons,  and  desires  to  withdraw,  need  not 
bavehjfl  shares  transferred.  Northwestern  Gent- 
BIdff.  Asso.  V.  Henderson,  6  Bee.  766, 8  Ohio  L.  J. 
386  [1  Bates*  Complete  Ohio  Dig.  8a8]. 

Therlsrhts  of  withdrawing  members  inter  se,  as 
well  as  tbelr  rights  in  relation  to  the  memk)er8  who 
have  not  given  notice  of  withdrawal,  are  to  be  deter- 
mined by  the  terms  of  the  contract  between  them. 
Ba  Middlesbrough,  B.  S.  &  C.  Dlst.  Permanent  Ben. 
Bldg.  8oe.  63  L.  T.  N.  S.  208. 

The  right  of  a  withdrawing  member  to  recover 
the  value  of  his  stock  from  a  building  association 
was  denied  in  Carter  v.  JBtna  Loan  Co.  61  Mo.  App. 
21B.  1  Mo«  App.  Hep.  355,  and  May  v.  iEtna  Loan  Co. 
1  Mo.  App.  Bep.  866,  on  the  ground  that  there  was 
no  proof  whatever  that  he  had  complied  with  the 
conditions  of  the  by-laws  and  statutes  in  reference 
to  the  withdrawaL 

Where  the  contract  was  treated  as  usurious,  the 
wftbdrawal  value,  and  not  the  estimated  value  of 
shares  of  stocky  was  held  to  be  the  proper  credit  to 
be  given  to  the  estate  of  a  deceased  shareholder  of 
a  building  and  loan  association  in  the  settlement  of 
a  claim  against  him  filed  against  his  estate  by  the  as- 
Eociation.  Hensel  v.  International  Bldg.  &  L.  Asso. 
85  Tex.  215. 

Permitting  withdrawals  on  terms  of  taking  the 
money  paid  in  and  Interest  at  a  rate  above  8  per 
cent  Is  not  usurious,  as  the  per  cent  is  an  adjudged 
profit.  Jungkuntz  v.  West  Liberty  Bldg.  Asso.  6 
Ohio  L.  J.  428  [1  Bates'  Complete  Ohio  Dig.  888]. 

A  condition  of  a  written  contract  under  which 
money  la  loaned  to  a  butldiog  society  to  the  effect 
that  it  can  be  withdrawn  only  on  the  application 
of  a  loan  pass-book  given  when  the  loan  was  made, 
was  enforced  in  Atkinson  v.  Bradford  Third  Equi- 
table Ben.  Bldg.  Soc.  L.  B.  25  Q.  B.  Div.  377.  This 
case  (seems  to  be  treated  merely  as  a  matter  of  a 
loan,  rather  than  as  a  membership  In  a  buUding 
society. 

The  confused  condition  of  the  books  and  ac- 
counts of  an  association  for  a  time  after  the  sus- 
pension of  its  oflloers  because  of  a  defalcation  Is 
considered,  in  Myers  v.  Schoyer,  9  Mackey,  25i,  as 
making  It  impossible  for  the  association  to  give  at 
once  an  accurate  statement  of  account  to  a  wlth- 
drawlog  member,  and  the  court  fixes  upon  a  rea- 
sonable time  for  furnishing  such  statement  so  as 
to  determine  the  date  at  which  borrowlog  mem- 
bers can  be  discharged  by  paying  what  is  due  ac- 
cording to  the  provisions  of  the  Constitution. 

b.  Effect  of  losses  on  withdrawing  members. 

Losses  resulting  from  bad  investments  made 
after  withdrawing  shareholders  cease  to  be  aciive 
members  do  not  affect  them,  but  they  must  bear 
their  share  of  the  losses  which  result  from  inju- 
dicious Investments  made  before  their  withdrawal. 
35  L.R.  A. 


Christian's  Appeal,  102  Pa.  184;  United  States  Bldg. 
&  L.  Asso.  V.  Silverman,  86  Pa.  8M. 

After  a  saving  fund  and  building  association  has 
sustained  losses  a  memfc)er  is  not  entitled  to  with- 
draw and  recover  beck  what  he  has  paid  in  so  as 
to  icast  the  burden  on  the  remainmg  members. 
Friel  v.  Association,  1  Legal  Bee.  Bep.  217  [8  Bright- 
ly's  Pa.  Dig.  81211. 

In  acase-whereanassociatioa  had  sustained  losses, 
and  the  assets  were  InsuflScient  to  pay  all  claims,  it 
was  said  that  it  does  not  make  any  difference  that 
one  has  given  notice  of  withdrawal  and  the  others 
have  not,  because  each  has  the  same  right  to  give 
a  notice  of  withdrawal  and  on  that  notice  to  re- 
ceive his  funds  back  agam.  Browne  v.  Sanders,  9 
Mackey,  466. 

If  the  constitution  entitles  a  member  to  retire 
with  his  money  paid  in  and  a  certain  interest 
thereon  as  profits,  the  association  cannot  withhold 
any  part  thereof  until  the  final  winding  up  in  or- 
der to  guard  against  its  ultimate  insolvency.  Jung- 
kuntz V.  West  Uberty  Bldg.  Asso.  6  Ohio  L.  J.  428 
[1  Bates'  Complete  Ohio  Dig.  338]. 

The  right  of  a  member  to  withdraw  and  take 
the  sum  at  his  credit  in  the  society's  books,  which 
is  given  by  the  rules  of  the  society  under  the  Eng- 
lish Building  Societies  act  1874,  cannot  be  taken 
away  by  a  resolution  that  a  certain  percentag*^ 
shall  be  deducted  from  the  amount  standing  to  the 
credit  of  the  members  and  placed  io  a  suspense  ac- 
count, when  no  proceedings  for  the  winding  up  of 
the  society  have  been  commenced  and  there  is  no 
rule  as  to  the  manner  in  which  losses  are  to  be 
borne.  Auld  v.  Glasgow  Workingmea's  Bldg.  Soc. 
L.  H.  12  App.  Cas.  lOT,  66  L.  J.  P.  C.  N.  S.  57,  56  L.  T. 
N.  S.  776,  36  Week.  Bep.  632.  It  was  said  by  one  of 
the  lords  in  this  case  that  the  society  had  attempted 
to  alter  the  contract  in  a  manner  which  did  not  ap- 
pear to  be  Justified  or  authorized  by  anything  in 
the  act  of  Parliament. 

An  association  can  retain  from  a  withdrawing 
stockholder  his  proportion  of  the  probable  losses 
on  depreciated  real  estate  which  the  association  is 
compelled  to  take  on  foreclosure,  even  before  the 
exact  amount  of  loss  has  been  determined  by  an 
actual  sale,  as  this  may  be  determined  by  an  ap- 
praisement. Knoblauck  v.  Bobert  Blum  Bldg.  & 
L.  Asso.  26  Pitts.  L.  J.  38;  Paffert  v.  Building  Asso. 
Id.  40  [3  Brigbtly's  Pa.  Dig.  81221. 

As  to  effect  of  losses  on  withdrawals  by  borrowing 
members,  see  infra^  VIII.  b. 

c.  Interest  on  wUhdrawaUt. 

The  right  of  withdrawing  shareholders  to  interest 
at  the  rate  of  6  per  cent  per  annum  after  one 
month's  notice  of  intention  to  withdraw,  when 
given  by  the  rules  of  the  society,  does  not  cease 
before  they  are  paid,  merely  t)ecause  of  proceed- 
ings for  the  wlDding  up  of  the  society.  Re  Don- 
caster  Permanent  Ben.  Bldg.  &  Invest.  Soc.  14  L.  T. 
N.S.  13;  Re  Middlesbrough,  B.  S.  &  C.  Dlst.  Per- 
manent Ben.  Bldg.  Soc.  58  L.  T.  N.  S.  203. 

That  borrowing  members  may  have  interest,  see 
Winterer. V.  Fairmount  Bldg.  Asso.,  more  fully 
mentioned,  infra,  VIII. 

But  interest  is  not  allowable  on  sums  due  to  one 
whose  notice  of  withdrawal  matured  before  the 
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"The  dues  actually  paid  Id,  together  with  such 
accrued  profits  as  the  directors  may  deem 
prudent  for  the  interest  of  the  association,  will 
be  refunded  to  them  when  the  necessary  funds 
are  collected.  Members  who  wish  to  with- 
draw have  preference  to  those  wishing  to  se- 
cure loans."  The  pl^ntiff  was  a  member  of 
the  association  and  a  subscriber  for  twenty 
shares  of  its  stock,  and  up  to  the  4th  day  of 
October,  1892,  had    paid   weekly    payments 


thereon  amounting  in  all  to  $189.  On  that  day 
he  filed  his  application  to  withdraw  the  amount 
paid  in  by  him.  Prior  to  that  day  seventy- 
eight  members  had  also  filed  their  applfcatioo 
to  withdraw  the  amounts  severally  x)aid  in  bj 
them.  The  applications  were  entered  in  a 
book  of  the  association  provided  for  that  pur- 
pose in  the  order  of  presentation.  The  prior 
applications  aggregated  $8,500.  The  associa- 
tion proceeded  to  p^y  them  out  of  collections 


the  assignees.  As  to  the  aseifirnment,  the  court 
said  that  it,  ''If  not  a  safe  security  for  the  asslRDee, 
is  prima  facie  valid,  for  It  is  to  secure  an  ezistlDff 
debt,  and  upon  conditions  not  prejudicial  to  the 
association  or  to  other  persons.  On  its  face  the  as- 
sifmee  is  entitled  to  no  money  until  prior  orders 
are  f  uUy  paid."    Quein  v.  Smith,  106  Pa.  326. 

Vm.  Withdratoal  by  borrowina  members, 
a.  In  general. 

So  long  as  stock  is  held  in  pledge  the  pledgeor 
cannot  be  a  withdrawing  stockholder.  Watkins  v- 
Workingmen's  Bldg.  &  L.  Asso.  97  Pa.  514;  Wad- 
linger  V.  Washington  German  Bldg.  &  L.  Asso.  163 
Pa.  6SS;  Laurel  Run  Bldg.  Asso.  v.  Sperring,  106  Pa- 
834. 

Under  a  statutory  provision  which  does  not  per- 
mit shareholders  to  withdraw  while  their  stock  is 
**held  fin  pledge"  as  collateral  security  for  the  re- 
payment of  borrowed  money,  the  holder  of  pledged 
stock  cannot  withdraw  by  giving  proper  notice  of 
his  intentioD  so  to  do  until  [after  he  has  repaid  his 
loan  or  made  an  unoonditional  tender  of  the 
amount  thereof,  and  thus  redeemed  his  stock  from 
the  pledge.  Anderson  Bldg.  Loan  Fund  &  Sav. 
Asso.  V.  Thompson,  88  Ind.  405. 

In  discussing  the  taxability  of  mortgages  the 
court  said  in  State  v.  Redwood  Falls  Bldg.  &  L. 
Asso.  46  Minn.  164, 10  L.  R.  A.  762,  that  borrowing 
members  who  have  pledged  their  stock  as  security 
cannot  withdraw  under  the  specified  conditions  on 
a  month^s  notice,  as  this  would  be  opposed  to  the 
very  essence  of  their  undertaking;  and  goes  on  to 
say:  ''Nor  practically  can  the  funds  loaned  be  with- 
drawn by  non  borrowing  members  until,  in  accord- 
ance with  the  conditions  of  the  contracts  of  loan, 
the  debts  shall  be  again  paid." 

Provisions  as  to  the  privilege  of  repaying  a  loan 
and  the  right  to  withdraw  are  held  to  be  mutually 
dependent  stipulations  which  may  be  executed  by 
one  and  the  same  transaction.  Southern  Bldg.  & 
L.  Asso.  V.  Harris,  98  Ky.  41. 

A  resolution  that  the  value  of  stock  borrowed  on 
up  to  a  certain  amount  shall  be  allowed  to  holders 
on  their  redemption  cannot  be  rescinded  to  the 
prejudice  ofa  member  who  has  made  an  applica- 
tion to  withdraw,  and  who  has  refrained  from  pay- 
ing his  dues  in  the  belief  that  his  application  has 
been  accepted.  Eyre  v.  Building  Asso.  17  PhUa. 
Leg.  Int.  148  [1  Brightly's  Pa.  Dig.  248]. 

Under  articles  providing  that  shares  on  which 
loans  have  been  made  may  be  withdrawn  if  the 
loan  is  paid,  but  not  otherwise.  It  was  held  that  a 
borrower  who  brought  a  bill  for  leave  to  repay  his 
loan  and  redeem  his  mortgage  was  entitled  to  have 
the  amount  due  him  on  the  withdrawal  of  his 
shares  as  well  as  the  amount  due  from  him  on  his 
mortgage  determined  by  the  court.  Middle  States 
Loan,  Bldg.  &  Constr.  Co.  v.  Hagerstown  Mattress 
&  U.  Co.  82  Md.  508. 

The  right  of  a  mortgagor  to  redeem  upon  repay- 
ment of  the  sum  loaned  to  him,  with  interest 
thereon,  was  denied  in  Seagrave  v.  Pope,  22  L.  J. 
Ch.  N.  S.  268,  holding  that  the  advance  made  to  him 
was  not  a  loan  but  an  anticipatory  payment  by 
way  of  discount  of  the  shares  he  would  otherwise 
have  been  entitled  to  at  the  termination  of  the  so- 
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ciety,  and  that  the  mortgage  secured  his  future 
subscriptions,  etc.,  until  that  period.  Tbe  mort- 
gage deed  in  this  case  contained  no  covenant  or 
stipulation  for  the  repayment  of  money  advanced 
upon  the  shares.  And  the  articles  of  thesocietT 
provided  for  satisfying  the  mortgage  at  the  ter< 
mination  of  the  society. 

One  who  has  duly  notified  the  association  of  s 
desire  to  pay  a  loan  and  to  withdraw  as  to  certain 
shares  in  the  association,  and  who  offers  to  pay  the 
amount  which  is  lawfully  due  from  hinL,  does  not 
lose  his  right  to  withdraw  by  failing  to  make  any 
further  payment  of  dues  or  to  take  any  other  steps 
on  the  refusal  to  accept  what  is  lawfully  due  with- 
out  more  to  which  the  association  is  not  entitled, 
where  there  is  nothing  to  show  that  he  at  any  time 
contemplated  an  abandonment  of  his  withdrawaL 
People's  Bldg.  &  L.  Asso.  v.  Furey,  47  N.  J.  Eq.  410- 

b.  Effect  of  lomes. 

The  right  of  borrowing  members  to  settle  their 
loans  under  a  provision  of  the  constitution  of  an 
association  that  they  may  settle  by  paying  the  ac- 
tual amount  loaned  with  all  fines  due  and  have 
their  payments  of  dues  credited  Is  enforced  in 
Myers  v.  Schoyer,  9  Mackey,  264,  where  the  asso- 
ciation had  refused  to  allow  the  settlement  because 
it  had  incurred  losses  by  a  defalcation. 

Rules  of  an  association  making  advanced  mem- 
bers liable  for  their  proportion  of  the  losses  of  the 
society  must  govern  on  the  application  of  a  mort- 
gagor to  redeem  his  mortgage,  although  the  rule? 
were  adopted  after  the  mortgage  was  made,  where 
the  mortgage  provided  that  he  should  pay  accord- 
ing to  the  rules  for  the  time  being  of  the  society. 
Rosenberg  v.  Northumberland  Bldg.  Soc.  L.  R.  2S 
Q.  B.  Biv.  878;  Wilson  v.  MUes  Platting  Bldg.  Soc 
Id.  881,  note. 

To  the  same  effect  was  the  decision  in  Bradbury 
V.  Wild  [1893]  1  Ch.  877,  although  the  words  '*forthe 
time  being"  were  not  included  in  the  provision. 

Under  rules  of  a  society  requiring  shareholders 
to  pay  instalments  monthly  until  the  objects  of  the 
company  shall  be  fully  accomplished,  which  it  was 
expected  could  be  done  in  thirteen  years,  and  ex- 
pressly providing  that  an  advanced  member  may 
have  his  mortgage  satisfied  by  paying  the  sub- 
scriptions that  would  become  due  '"up  to  the  end 
of  the  thirteen  years  of  this  company,"  such  a  mem- 
ber is  entitled  to  the  benefit  of  this  rule  and  the  dis- 
charge of  his  mortgage  on  making  the  payments 
for  the  thirteen  years,  notwithstanding  the  fact 
that  losses  have  occurred  which  will  prevent  the 
closing  up  of  the  society  in  that  time.  But  while 
ho  can  have  his  mortgage  satisfied,  it  is  held  that 
his  covenant  in  the  mortgage  binding  him  to  pay 
the  subscriptions  and  interest  ^'according  to  the 
rules  of  the  society,  .  .  .  and  abide  by  and  per- 
form the  rules  thereof  in  respect  of  the  said  shares,'* 
rendered  him  liable  to  continue  the  payment  of  the 
monthly  subscriptions  until  the  full  amount  re- 
quired for  the  maturity  of  all  the  shares  was  made 
up,  and  that  the  society  could  enforce  them  by  an 
action.  Farmer  v.  Smith,  4  Hurlst.  &N.  198, 38  L.  J. 
Exch.  N.  S.  226,  5  Jur.  N.  S.  633,  note. 

The  case  of  Farmer  v.  Smith  is  followed  in  Spar- 
row V.  Farmer,  26  Beav.  611,  28  L.  J.  Ch.  N.  S.  537,  5 
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made,  in  the  order  of  presentation  and,  up  to 
the  time  of  the  commencement  of  this  action, 
had  paid  the  sum  of  $6,671.74,  exhausting  by 
such  payments  all  the  money  then  in  its  treas- 
ury. It  had  outstanding  loans  to  the  amount 
of  $21,857.  The  amount  owing  the  plaintiff 
not  having  been  paid,  this  action  was  brought 
10  recoyer  the  sum  of  $189,  it  being  an  orai- 
nary  action  as  upon  a  debt  presently  due  and 
payable. 


It  seems  to  be  very  plain  that  the  clause  in 
the  articles  of  association,  that  the  dues  paid 
by  withdrawing  members  **will  be  refunded  to 
them  when  the  necessary  funds  are  collected," 
operated  as  a  qualification  of  the  liability 
of  the  association  to  withdrawing  members. 
It  was  essential  to  the  practical  working  of  the 
scheme  and  purpose  of  the  organization.  The 
association,  if  the  plan  was  followed,  could 
I  have  no  assets  of  any  considerable  amount 


Jur.  N.  8.  680,  83  L.  T.  216.  See  farther  infra.  IX., 
as  to  losses  where  association  is  insolvent  or  is  be> 
ing*  wound  up. 

c.  Amount  to  be  paid. 

The  amount  to  be  returned  by  the  heirs  or  legal 
representatives  of  a  deceased  shareholder  In  order 
to  redeem  Is  the  amount  actually  received  plus  the 
premium  bid  for  precedence,  where  the  by-laws 
of  the  association  provide  that  they  may  return  a 
loan  made  to  a  decedent  and  receive  from  the  asso- 
ciation the  value  of  the  stock  as  assessed  at  the 
iast  annual  meeting  before  his  death.  Licking 
County  Sav.  Loan  A  Bldg.  Asso.  v.  Bebout,  28  Ohio 
St.  252. 

A  deduction  of  "the  full  amount  of  money  which 
shall  have  been  paid  in  as  monthly  instalments  on 
stock"  from  the  amount  of  a  loan  which  must  be 
paid  for  the  purpose  of  withdrawal  does  not  in- 
clude premiums  bid,  for  they  are  always  called 
memiums  and  never  called  instalments.  Security 
.joan  Asso  v.  Lake,  68  Ala.  466. 

A  borrower  redeeming  before  the  expiration  of 
the  period  contemplated  is  not  entitled  to  have  the 
amount  of  the  premium  reduced  in  proportion  to 
the  time  for  which  he  has  had  the  benefit  of  the 
loan,  but  must  be  charged  with  the  whole  prem- 
ium with  interest  thereon  in  stating  his  account. 
Harvey  v.  Municipal  Permanent  Invest.  Bldg.  Soc. 
5SL.J.Ch.N.S.348. 

Under  a  provision  of  the  Pennsylvania  act  of 
April  12,  1859.  ft  6,  giving  a  borrower  who  antici- 
pates the  repayment  of  his  loan  the  rig'ht  to  a  re- 
funding of  one  eighth  of  his  premium  for  every 
unexpired  year,  be  is  not  entitled  to  anything  for 
a  fraction  of  a  year.  Sherman  Bldg.  Asso.  v. 
Bock.9PhiJa.75. 

Borrowing  stockholders,  as  well  as  nonborrowers, 
are  entitled  to  interest  under  a  by-law  which  gives 
to  withdrawing*  stock  5  per  cent  interest  unless  the 
directors  fix  a  larger  sum,  without  expressing  any 
distinction  between  borrowers  and  nonborrowers< 
It  was  claimed  for  the  association  that  interest 
should  not  be  allowed  on  ^'borrowed**  shares  be- 
cause there  was  nothing  in  the  association's  treas- 
uiytto  earn  interest  for  the  borrower,  but  the 
court  says:  *^his  is  a  faulty  reason  because  he 
pays  interest  on  the  money  loaned  to  hiuL^'  Win- 
terer V.  Fairmount  Bldg.  Asso.  19  Phils.  428. 

Under  the  constitution  of  an  association  provid- 
ing that  upon  the  death  of  any  stockholder  his 
legal  representatives  shall  have  the  option  on  one 
month's  notice  to  receive  the  net  value  of  all 
shares  held  by  the  deceased  member,  deducting 
any  amount  due  from  him  to  the  association,  it  was 
held  that  a  statement  by  the  treasurer  of  the  com- 
pany, made  in  the  book  of  the  member  as  to  the 
computed  value  of  the  stock,  was  not  conclusive 
upon  the  corporation,  but  that  it  might  show  that 
the  computation  was  based  upon  the  nominal,  and 
not  upon  theiactual,  value  of  the  assets,  and  that 
the  stock  was  in  fact  of  much  less  value,  and  that 
the  proper  mode  of  determining  the  value  of  the 
stock  was  by  ascertaining  the  market  value  of  the 
Bbares.  Babcock  v.  Middlesex  Sav.  Bank  &  B\6g. 
Aso.  28  Conn.  802. 

Under  rules  declaring  that  every  withdrawing 
member  shall  have  such  bonus  as  the  directors 
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shall  from  time  to  time  declare  after  they  have 
come  to  a  resolution  that  there  should  be  a  bonus 
of  a  certain  amount,  and  a  mortgagor  then  gives 
notice  that  he  will  redeem,  he  is  entitled  to  the  act. 
ual  bonus  declared.  If  the  amount  of  the  bonus  was 
erroneously  calculated  in  consequence  of  not  tak- 
ing into  account  the  right  of  redeeming  members 
to  participate  in  the  bonuses,  the  only  remedy  is 
for  the  directors  to  meet  again  and  say  they  have 
made  an  erroneous  calculation  as  to  the  proper 
bonus,  and  pass  a  resolution  that  subsequent  with- 
drawing members  can  only  have  so  much,  namely* 
such  bonus  as  the  funds  shall  afford.  Archer  v. 
Harrison,  7  DeG.  M.  &  G.  404,  8  Jur.  N.  S.  194.  But 
it  was  said  in  this  case  that  the  amount  ultimately 
to  come  to  the  redeeming  member  will  be  dimin- 
ished to  some  extent  by  the  payment  of  extra 
monthly  and  other  charges  inM>onsequence  of  the 
prolongation  of  the  existence  of  the  society,  and 
that  there  must  be  a  calcuhition  of  what  is  the 
farthest  and  utmost  possible  period  to  which  the 
society  can  last,  and  then  charge  all  payments  on. 
the  shares  of  the  plaintiff  up  to  that  time. 

In  the  absence  of  any  stipulated  terms  for  re- 
demption, a  borrower  cannot  be  entitled  to  redeem- 
on  terms  less  beneficial  to  the  association  than 
those  stipulated  for  in  the  powers  reserved  for 
sale,  which  provide  for  retaining  the  proceeds  for 
*'all  such  subscriptions  and  other  payments  as  shall 
be  then  or  shall  thereafter  become  due,  owing,  and 
payable  in  respect  of  such  shares,  calculating  the 
probable  duration  of  such  association,  it  being 
agreed  that  in  case  such  sale  shall  take  place  all 
moneys  which  should  at  any  time  afterwards  be- 
come due  in  respect  of  the  said  shares  shall  be  con- 
sidered as  due  at  the  time  of  such  sale,  and  that  the 
same  should  be  fully  deducted  and  paid  out  of  the 
moneys  received,  and  the  amount  should  be  calcu- 
lated accordingly."  Mosley  v.  Baker.  3  DeG.  M.  & 
G.  10S2, 18  L.  J.  Ch.  N.  8.  457, 18  Jur.  817. 1  Hall  &  T. 
801.  Affirming  6  Hare,  87, 17  L.  J.  Ch.  N.  8.  257, 12 
Jur.  651. 

In  Fleming  v.  Self,  8  DeG.  M.  ft  G.  998,24L.  J.  Ch. 
N.  8.  29,  1  Jur.  N.  8.  25,  a  borrowmg  member 
claimed  to  be  entitled  to  redeem  and  to  have  the 
same  amount  of  bonus  or  proportion  of  profits  al- 
lowed him  on  his  shares  as  according  to  the  rules  of 
the  society  and  the  resolutions  of  the  directors  was 
allowed  to  withdrawing  members  whose  shares  had 
not  been  purchased  or  taken  up.  This  was  in  ac- 
cordance with  the  language  of  one  of  the  rules.  The 
court  greatly  doubted  whether  the  framers  of  the 
rule  fully  understood  its  operation,  but  declared 
that  the  rule  itself  was  unambiguous,  as  It  stated  ex- 
pressly that  the  member  redeeming  is  to  be  entitled 
to  deduct  from  the  sum  secured  by  the  mortgage 
the  same  proportion  of  profits  as  is  allowed  to  a 
withdrawing  member.  The  court  added  that  to 
deny  this  right  to  an  advanced  member  might 
work  injustice,  as  he  may  have  been  influenced  by 
this  rule  in  the  consideration  which  he  gave  for 
the  advance.  The  conclusion  was  that  while  the 
rule  might  lead  to  very  absurd  consequences  and 
to  results  which  the  framers  of  the  rule  never  con- 
templated, still  the  member  had  a  right  to  say  that 
this  was  the  contract  which  he  entered  Into.  But, 
on  the  other  hand,  the  mortg^agor  was  charged 
with  all  the  payments  he  might  have  to  make,  as- 
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available  for  immediate  repayment  of  dues 
paid  in  by  witlidrawing  members.  It  wad  not 
a  moneyed  corporation,  in  any  proper  sense, 
and  would  not,  in  the  ordinary  course  of  its 
business,  have  assets  readily  convertible  into 
money.  Its  assets  would  be  represented  in  the 
main  by  loans  to  members  on  mortgages  pay- 
able in  small  weekly  payments.  If  no  restric- 
tion existed  preventing  withdrawing  members 
froqi  immediately  maintaining  actions  to  re- 


cover their  dues  and  enforcing  jadgnmeoti 
obtained,  it  is  evident  that  this  and  similar  as- 
sociations would  have  a  precarious  existence. 
They  would  be  in  peril  at  almost  any  moment 
to  have  their  operations  arrested,  and  to  be 
thrown  into  a  receivership,  by  the  conjoint  ac- 
tion of  a  few  withdrawing  members.  The 
beneficial  purpose  of  the  statute  for  the  en- 
couragement of  small  savings  would  be  frus- 
trated" and  the  assets  of  the  association  sab- 


sumln?  the  society  to  endure  for  the  lonffeet  period 
during  which  in  the  nature  of  things  it  could  en- 
dure. The  court  distinguished  the  case  of  Moeley 
V.  Baker,  8  Hare,  87,  11 L.  J.  Ch.  N.  S.  257,  12  Jur- 
551,  on  the  ground  that  no  question  as  to  profits 
could  possibly  arise  in  that  case  under  the  terms  of 
the  contract. 

The  case  of  Fleming  v.  Self,  supra^  is  followed  in 
Smith  V.  Piikington,  1  Deft.  F.  &  J.  120,  29  L.  J.  Ch- 
N.  S.  227,  and  it  is  said  that  while  the  point  was  not 
adverted  to  in  the  former  case  that  it  was  never- 
theless settled  thereby  that  on  taking  an  account 
of  a  member  who  redeems  his  mortgage,  giving 
him  credit  for  the  proper  proportion  of  profits  and 
for  payments  which  he  has  made,  redemption 
moneys  are  to  be  included  in  such  deduction  of 
profits  and  subscriptions. 

Under  articles  of  an  association  providing  that 
'*any  member  wishing  to  have  his  deed  of  trust  re- 
leased shall  repay  the  full  amount  of  money 
covered  by  his  deed  of  trust,  etc.,  but  in  all  cases 
he  shall  receive  credit  on  his  note  for  dues  paid  on 
his  stock  to  the  association/*  where  the  notes  are 
given  for  the  par  value  of  the  stock  and  not  for  the 
money  actually  loaned,  although  Interest  can  be 
demanded  only  on  the  amount  loaned,  and  the  in- 
tention is  that  the  principal  of  the  interest  and  the 
premium  shall  be  oifset  at  the  close  of  the  associa- 
tion against  the  par  value  of  the  shares,  it  was  held 
that  the  intention  of  the  provision  was  to  permit  a 
member  to  pay  up  bis  loan  in  advance  on  terms 
that  would  leave  both  association  and  borrower  in 
the  same  pecuniary  condition  that  each  would 
have  been  in  had  the  member  not  paid  his  loan  but 
•continued  a  member  of  the  association  to  its  close, 
and  that  the  purpose  of  the  article  must  be  effected 
by  departing  to  some  extent  from  the  details  of 
the  settlement  as  expressed,  but  correspond  as 
closely  as  may  be  to  the  mode  indicated  in  the  ar- 
ticle consistently  with  its  general  purpose.  The 
decision  was  that  this  would  be  effected  by  requU:- 
Ing  the  withdrawing  member  to  pay  the  present 
value  of  all  moneys  which  he  would  be  required  to 
pay  in  the  future  were  he  to  continue  to  be  a  mem- 
ber of  the  association,  and  that  this  present 
value  should  be  found  by  discounting  the  future 
payments  of  both  dues  and  interest  to  the  esti- 
mated close  of  the  association  at  the  rate  of  6  per 
centum  per  annum  for  the  average  time  of  such 
future  payments.  Haigh  v.  United  States  Bldg. 
Land  &  L.  Asso.  10  W.  Va.  792. 

The  authorities  as  to  the  credits  to  be  allowed 
to  a  mortgagor  on  foreclosing  his  mortgage  are 
not  considered  here.  The  statement.of  the  account 
between  the  mortgagor  and  the  association  is  not 
deemed  to  be  within  the  scope  of  this  subject,  ex- 
cept so  far  as  It  is  presented  on  the  question  of  the 
right  of  a  mortgagor  to  redeem  his  mortgage  in  ad- 
vance of  the  time  contemplated  by  his  contract. 

Under  rules  providing  that  any  member  might 
withdraw  upon  giving  a  month^s  notice  and  pay- 
ing up  the  whole  of  any  debt  due  from  him  to  the 
society  with  iaterest,  after  deducting  the  amount 
of  any  monthly  instalments  paid  by  him,  a  member 
of  a  society  which  has  gone  ihto  voluntary  liquida- 
tion and  obtained  a  winding-up  order,  when  it 
owed  no  debts  to  outside  creditors,  may  thereafter 
withdraw  on  paymg  the  difference  between  the 
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amount  of  the  advance  he  has  veoeived  and  the 
amount  of  the  instalments  he  has  paid,  and  be  is 
not  obliged  to  repay  the  whole  amount  of  the  ad- 
vance and  leave  the  instalments  already  paid  to  be 
dealt  with  in  the  liquidation.  Brownlie  v.  Russell 
L.  R.  8  App.  Gas.  285,  48  L.  T.  N.  S.  881,  47  J.  P.  TSl. 

IX.  When  associationis  irwolvent  or  is  being  wound 
up. 

According  to  the  iSnglish  decisions  it  is  not  the 
order  to  wind  up,  but  the  state  of  thf  nm  which  to 
the  knowledge  of  all  concerned  renders  liquida- 
tion inevitable,  that  puts  an  end  to  the  riirfatto 
withdraw.    Barnard  v.  Tomson  [1894]  1  Ch.  374. 

The  time  when  there  is  a  stoppage  of  the  boslnesi 
of  the  society,  or  it  is  recognized  that  the  busiiKSB 
must  be  stopped,  is  the  time  when  the  right  to  ob- 
tain priority  by  notice  of  withdrawal  terminateB. 
Re  Ambition  Invest.  Bldg.  Soc  [1896]  1  Ch.  80, 65  U 
J.  Ch.  N.  8.  118,  73  L.  T.  N.  8.  508,  citing  on  this 
point  Carrick  v.  North  British  Bldg.  Soc.  S6  Scot- 
tish Law  Rep.  838. 

So,  priority  of  shareholders  who  have  given  no- 
tice of  withdrawal  under  a  rule  that  they  ahall  te 
paid  in  rotation  according  to  the  priority  ot  their 
notices  will  not  be  lost  by  the  fact  that  the  pr»> 
sure  of  such  notices  forces  the  society  into  liquida- 
tion. Re  Middlesbrough,  R.  S.  &  C.  Dist.  Perma- 
nent Ben.  Bldg.  Soc.  53  L.  T.  N.  S.  203. 

Members  who  have  given  notice  to  witbdrasr 
and  whose  notices  have  matured  before  the  date 
of  a  deed  of  dissolution,  are,  notwithstanding  the 
winding  up,  entitled  to  be  paid  in  priority  accord- 
ing to  the  dates  of  their  notices  when  such  priority 
is  given  to  withdrawing  members  by  a  rule  of  the 
association.  The  priority  is  not  lost  by  the  fact  of 
dissolution.    Barnard  v.  Tomson,  supra. 

Investing  members  who  have  given  notice  of 
withdrawal  and  whose  notices  had  expired  before 
the  winding  up  began  are  entitled  to  be  paid  out 
of  the  assets  after  the  outside  creditors,  in  priority 
to  members  who  had  not  given  notice  of  with- 
drawal, notwithstanding  the  fact  that  between  the 
giving  of  the  notice  and  the  winding  up  there 
never  were  any^f unds  for  payment,  and  the  rules 
of  the  society  allow  withdrawals  *  "provided  tJie 
funds  permit."  Walton  v.  Edge,  L.  R.  10  App. 
Cas.  83,  54  L.  J.  Ch.  N.  S.  362,  62  L.  T.  N.  S.  608.  S3 
Week.  Rep.  417,  40  J.  P.  468. 

But  notices  given  or  which  mature  at  a  time 
when  the  society  is  known  to  be  insolvent,  tbougfa 
before  the  actual  date  of  a  winding-up  order,  give 
a  shareholder  no  right  to  be  paid  in  priority  to 
other  shareholders,  and  a  rule  of  a  building  sociecy 
that  when  more  than  one  member  gives  notice  to 
withdraw  at  one  time  the^r  shall  be  paid  in  rota- 
tion according  to  the  priority  of  notice  provided 
there  are  funds  on  hand  for  the  purpose.  Is  con- 
strued to  apply  only  when  the  society  is  or  is  be- 
lieved to  be  solvent.  Re  Sunderland  3Bth  rni\-er- 
sal  Bldg.  Soc  L.  R.  24  Q.  B.  Div.  394. 

And  in  Re  Mutual  Soc.  L.  R.  24  Ch.  Div.  4^ 
note,  it  was  decided  by  Jeesel,  M.  R.,  that  with- 
drawing members  who  have  given  notice  of  with- 
drawal before  the  winding  up,  but  have  not  been 
paid,  have  no  priority  over  members  who  did  not 
give  notice  of  withdrawal,  where  the  rules  provide 
that  on  withdrawal  payment  shall  be  made  in  rota- 
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jected  to  costs  and  expenses  which  would 
seriously  impair  the  geueral  fund  contributed 
by  the  members.  The  articles  of  association 
which  showed  the  scheme  of  the  organization, 
and  defined  the  obligation  of  the  association 
and  the  rights  of  members,  are  binding  upon 
each  member  thereof.  They  establish  the  re- 
lation between  the  association  and  the  stock- 
holders, and  constitute  a  contract  between 
them.    The  association  only  bound  itself  to 


return  the  dues  owing  to  a  withdrawing  mem- 
ber "when  the  necessary  funds  are  collected." 
The  plaintiff  knew  the  probable  resources  of 
the  association  when  he  became  a  member, 
and,  by  subscribing  the  articles,  consented 
that  the  payment  by  members  should  be  in- 
vested in  mortgages  payable  in  small  weekly 
payments.  He  does  not  stand  in  the  position 
of  a  general  outside  creditor.  He  paid  his 
dues,  and  although,  by  withdrawing,  he  has 


tion  according  to  the  date  of  receipt  of  the  notice 
from  the  withdrawlniar  menabers. 

After  members  of  a  buUdlng  society  have  ob- 
taf  oed  priority  by  notices  of  withdrawal  under  ex- 
istlnK  rules  it  is  not  competent  for  members  of  the 
society  by  an  instrument  of  dissolution  executed 
under  the  buildingr  societies  act  1874  to  take  away 
such  priority,  unless  a  variation  of  the  rules  has 
been  previously  sanctioned  at  a  special  meetinsr 
held  under  S 18  of  the  act  and  of  the  rules  of  the 
society.  Botten  v.  aty  &  S.  Permanent  Bldg.  8oc. 
awsj  2  Cb.  441. 

A  contrary  decision  had  been  made  in  Kemp  v. 
Wright  [1894]  2  Ch.  462,  but  the  case  was  reversed 
on  another  point  in  [18»5]  1  Ch.  121,  64  L.  J.  Ch.  N. 
8,59. 

The  right  of  a  borrowing  member  to  redeem  his 
security  after  the  date  of  a  winding-up  order 
which  the  society  voluntarily  sought  because  it  had 
incurred  losses  is  sustained  in  Brownlie  v.  Russell. 
L.  K,  8  App.  Cas.  235,  48  L.  T.  N.  S.  881,  47  J.  P.  T57, 
on  the  condition  that  he  pay  the  differeoce  between 
his  advance  and  his  instalments,  with  interest 
added  thereon  as  against  excessive  interest  which 
be  bad  been  charged,  and  on  payment  of  such  dif- 
ference with  interest  thereon  he  was  entitled  to  be 
relieved  of  all  further  liability  as  a  contributory 
or  otherwise.  The  rules  of  this  society  provided 
for  withdrawal  by  giving  a  month^s  notice  on 
wbich  an  advanced  member  was  to  receive  the 
whole  amount  of  his  instalments  paid  with  interest, 
and  a  borrowing  member  was  required  to  pay  up 
the  whole  ot  his  debt,  interest,  and  penalties,  after 
deducting  the  amount  of  the  monthly  Instalments 
paid  upon  his  shares  with  Interest  calculated 
thereon.  In  this  case  there  were  no  outside  credit- 
ors. 

A  windinr-up  order  is  said  by  Lord  Chancellor 
Selhorne,  in  Brownlie  v.  Russell,  mipra^  to  be 
equivalent  to  a  compulsory  withdrawal  of  the 
members.  But  he  also  said  that  it  prevents  the  ex- 
ercise of  the  option  of  retiring  or  withdrawing 
wbich  was  given  by  the  rules,  as  they  contem- 
plate a  going  concern.  This  case  is  interpreted  bj' 
Lord  Herschel  in  Tosh  v.  North  British  Bldg.  Soc. 
L.R.  11  App.  Cas.  BOaas  follows:  "In  Brownlie's 
Case  it  was  held  that  after  a  winding  up  an  ad- 
vance member  could  not  take  advantage  of  the 
rule  enabling  him  to  withdraw  because  his  right  to 
act  under  that  rule  ceased  by  reason  of  the  order 
for  winding-up;  but  it  was  held  that  the  winding- 
up  order  created  a  kind  of  compulsory  withdrawal 
of  all  the  members  who  were  at  that  time  ad- 
vanced members  of  the  society,  and  compelled 
them  to  rei)ay  the  amount  which  was  still  due  upon 
their  advances,  but  did  not  substantially  alter  their 
position  or  their  rights,  or  render  them  at  all  dif- 
ferent from  what  they  would  have  been  if  they 
had  been  withdrawing  under  the  rules." 

Members  who  have  given  notice  to  withdraw,  and 
whose  notices  expire  before  the  commencement 
of  a  winding-up,  are  entitled  to  be  paid  out  of  the 
assets  next  to  the  outside  creditors  and  in  priority 
to  other  Investing  members  who  have  not  given 
notice  of  withdrawal,  notwithstanding  the  fact 
tbat  there  are  no  funds  on  hand  for  the  payment 
at  the  date  of  the  winding-up,  where  the  rules  of 
the  society  gire  the  right  to  withdraw  on  pre- 
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scribed  notice  provided  the  funds  permit.  The 
phrase  *t>roYlded  the  funds  permit"  is  construed 
to  mean  that  those  who  have  gl^en  notice  to  with- 
draw shall  be  paid,  if  the.property  of  the  company 
will  permit,  out  of  the  property  of  the  company 
before  the  others.  Re  Blackburn  &  Dist.  Ben. 
Bldg.  Soc.  L,  EL  24  Ch.  Blv.  421,  62  L.  J.  Ch.  N.  S. 
894,  49  L.  T.  N.^.  730,82  Week.  Rep.  lo2. 

So,  in  Re  Norwich  &  N.  P.  Bldg.  Soc.  46  L.  J.  Ch. 
N.  S.  786,  withdrawing  members  who,  on  giving 
notice  of  their  intention  to  withdraw  were  by  the 
rules  of  the  society  entitled  to  the  amount  of  their 
subscriptions,  with  interest,  were'held  on  winding 
up  of  the  society  to  be  entitled  to  payment  In 
priority  to  investing  members  who  had  not  made 
up  the  full  amount  of  their  shares  or  given  notice  of 
withdrawal.  It  was  said  that  the  realized  members, 
that  is,  those  who  bad  made  up  the  full  amount  of 
their  shares,  and  the  withdrawing  members,  were 
not  really  members  but  creditors  at  the  date  of 
the  winding  up. 

''The  reason  why  a  withdrawing  member  ranks 
next  after  the  outside  creditor  is  that  by  with- 
drawing he  does  not  to  all  intents  and  purposes 
cease  to  be  a  member;  he  is  not  put  in  the  category 
of  outside  creditors  because  those  creditors  were 
in  some  sense  creditors  of  himself  while  ho  was  a 
member.  Accordingly  he  can  only  take  his  pay- 
ment after  the  outside  creditors  have  been  satis- 
fied. Re  Middlesbrough,  K.  S.  &  C.  Dist.  Perma- 
nent Ben.  Bldg.  Sou.  53  L.  T.  N.  S.  208. 

But  the  American  cases  adopt  a  doctrine  dif- 
ferent from  that  of  the  English  cases,  and  hold 
that  when  an  association  is  in  fact  insolvent  a 
withdrawing  member  has  the  right  to  a  pro  rata 
share  only. 

The  fact  that  a  withdrawing  member  believed 
the  association  to  be  solvent  when  he  gave  his  no- 
tice cannot  entitle  him  to  more  than  his  Just  pro- 
portionate part  of  the  funds  if  the  association 
is  in  fact  insolvent.  Chapman  v.  Young,  65  IlL 
App.  181. 

A  notice  of  an  Intention  to  withdraw,  given 
after  the  association  has  t>ecome  insolvent  in  fact 
though  not  Judicially  declared  so,  will  not  entitle  a 
member  to  receive  from  the  receiver  out  of  the 
general,  funds  anymore  than  his  Just  proportion 
of  the  assets  of  the  society.    Ibid, 

Whether  withdrawing  stockholders  hold  orders 
for  the  withdrawal  value  of  their  claims  or  not 
they  are  entitled,  in  marshaling  the  assets  of  an  in- 
solvent association,  to  no  priority  over  other  share- 
holders, as  their  claims  are  based  upon  their  relation 
to  the  association  as  members  thereof,  and  their 
orders  are  merely  evidence  of  their  interest  in  the 
assets  after  paying  general  creditors.  Christianas 
Appeal,  102  Pa.  184. 

Following  Christianas  Appeal,  mpra,  it  is  held,  in 
Hanney  v.  Enterprise  Sav.  Fund  &  Bldg.  Asso.  16 
W.  N.  C.  450,  that  when  an  association  is  actually 
insoiventat  the  time  when  withdrawals  are  made 
the  withdrawing  shareholders,  although  they  may 
have  obtained  Judgments  on  their  claims,  cannot 
enforce  them  by  the  use  of  an  attachment  execu- 
tion so  as  to  compel  payment  of  their  claims  to  the 
exclusion  of  the  claims  of  general  creditors  or  of 
the  claims  of  fellow  stockholders  which  are  equally 
meritorious.    In  such  a  case  the  judgment  may 
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ceased  to  be  a  member  of  the  association,  his  >  brought,  were  there  in  the  treasury  of  the  u^ 


right  to  receive  them  back  is  measured  by  the 
contract  between  him  and  the  association. 
There  can  be  no  doubt,  we  think,  that  the  con- 
dition that  the  association  should  refund  '*when 
the  necessary  funds  are  collected"  was  a  mate- 
rial and  substantive  part  of  the  obligation  as- 
sumed by  the  association,  and  that  it  constitutes 
a  good  answer  to  the  suit  of  a  withdrawing  mem- 
ber that  neither  at  the  time  that  he  withdrew, 
nor   subsequently,    before    the    action    was 


sociation  any  funds  collected,  out  of  whicli 
the  claim  could  be  paid.  We,  of  course, 
eliminate  any  element  of  bad  faith,  for  this  s 
not  claimed.  Nor  is  it  the  case  of  an  associa- 
tion which  has  discontinued  its  business,  m 
become  insolvent.  We  need  not  consider  whai 
effect  these  or  other  facts  might  have  upon 
the  legal  remedies  of  a  withdrawing  stock- 
holder. 
There  is  another  question  raised,  respecting 


stand  as  the  basis  on  which  js  to  be  computed  the 
stockholder's  pro  rata  share  when  distribution  is 
made  of  the  aasets  in  the  hands  of  a  receiver. 

To  the  same  effect  is  Haverty  v.  Enterprise  Sav. 
Fund  &  Bldff.  Asso.  16  W.  N.  C.  451. 

The  creditors  of  a  buildlnfir  and  loan  association 
within  the  meaninjr  of  the  law  as  to  an  assignment 
for  creditors  do  not  include  those  whose  claims  de- 
pend upon  a  former  membership  of  the  association 
and  consequent  ownership  of  the  stock,  althouffh 
they  may  have  given  notice  of  withdrawal  and  re- 
ceived orders  for  the  amount  due  them.  Re  Na- 
tional dav.  Loan  &  BIdg.  Asso.'s  Estate.  9  W.  N. 
C.79. 

In  case  of  such  an  assignment  the  court  ordered 
the  general  creditors  to  be  paid,  and  said  that  when 
that  was  done  it  would,  upon  a  petition,  order  a 
reconveyance  and  assignment  of  the  entire  prop- 
erty in  the  hands  of  the  assignee  to  the  assignor, 
and  that  when  that  had  been  done  a  bill  in  equity 
could  be  prepared  for  a  flaal  settlement  and  distri- 
bution of  the  assets,  in  which  a  receiver  might  be 
appointed  and  the  rights  of  all  protected.    Ibid. 

A  borrowing  member  who  attempted  to  repay 
bis  loan  and  did  pay  the  amount  shown  to  be  due 
by  a  statement  of  his  account  furnished  him  by 
the  association  is  not  thereby  relived  of  liability  if 
the  association  is  in  fact  insolvent  at  the  time,  al- 
though that  fact  may  not  be  known  to  him  or  to 
the  ol&cers  who  received  the  payment,  where  he 
got  credit  for  the  full  amount  paid  in  on  his  stock 
while  other  stockholders  because  of  the  insolvency 
would  not  be  in  the  same  situation.  But  in  such 
a  case  he  is  to  be  merely  credited  with  the  money 
received.  Mechanics'  &  W.  Bldg.  &  L.  Asso.  v. 
Swartz,  6  Pa.  Dist.  R.  318. 

X.  Termination  of  lidbUity  by  toithdrawals. 

Losses  sustained  by  an  association  after  a  mem- 
ber has  withdrawn  from  the  association  cannot  af- 
fect his  rights  or  make  him  in  any  way  responsible. 
Browne  v.  Sanders,  9  Mackey,  456. 

But  as  to  effect  of  insolvency  not  known,  see 
Mechanics'  A  W.  Bldg.  &  L.  Asso.  v.  Swartz,  mpra. 

Borrowing  members  who  have  paid  off  their 
loans,  whicb  by  the  rules  of  the  society  operates  to 
terminate  their  membership,  cannot  be  placed  on 
the  list  of  contrlbutorles  on  the  subsequent  wind- 
ing up  of  the  society.  Re  Borough  Commercial  & 
Bldg.  Soc.  [1893]  2  Ch.  242. 

A  borrowing  member  who  pays  off  bis  mortgage 
according  to  its  terms,  and  has  a  receipt  in  tbe  stat- 
utory form  indorsed  on  his  deed,  without  any  ir- 
regularity or  fraud  in  the  transaction,  ceapes  for 
all  intents  and  purposes  to  be  a  member,  and  his 
name  cannot  be  placed  on  tbe  list  of  contrlbutorles 
on  a  subsequent  winding  up.  Be  West  Riding  of 
Yorkshire  Permanent  Ben.  Bldg.  Soc.  L.  R.  45  Cb. 
Di  v.  463.  Tbe  court  says  that  the  member  has  '"got 
his  quietus,"  and  that  **the8e  societies  could  not  be 
worked  if  accounts  like  this  were  liable  to  be  ripped 
up  in  the  manner  suggested." 

Release  of  members  by  accepting  payments  in 
advance  or  otherwise,  if  contrary  to  the  constitu- 
tion, will  not  relieve  such  retiring  members  if  a 
deficiency  occurs  as  to  tbe  remaining  members. 
35  L.  R.  A. 


I  MoEeown  v.  Irish  Bldg.  Asso.  5  Ohio  L.  J.  52  [I. 
Bates  Ck)mplete  Ohio  Dig.  338]. 

A  withdrawal  by  a  borrowing  member  who  paid 
off  his  loans  and  stock  and  had  shares  canceled  od 
the  books  of  the  company  in  pursuance  of  a  reso- 
lution which  had  been  adopted  authorizlDg  such 
withdrawals  is  sufficient,  so  long  as  the  corporatioD 
retains  the  amounts  paid  by  him  on  the  withdrawal 
to  prevent  it  from  claiming  any  dues  subsequently 
accruing.  The  association  cannot  allege  that  tbe 
resolution  authorizing  the  withdrawals  on  the 
terms  accepted  was  void,  and  at  the  same  time  hold 
on  to  all  It  has  received  under  it.  Having  reaped 
the  advantages  of  it,  the  association  is  estopped 
from  denying  its  validity  so  long  as  there  is  no  pro- 
posal to  place  the  stockholder  in  gtatu  quo.  MUier 
V.  Second  Jefferson  Bldg.  Asso.  50  Pa.  33. 

A  by-law  allowing  withdrawing  shareholders  tbe 
amount  of  dues  actually  paid  in  and  15  per  cent  in- 
terest thereon,  first  deducting  all  fines  and  charges, 
passed  wben  the  shares  were  worth  that  amount 
and  under  a  statute  providing  that  withdrawing 
stockholders  may  receive  dues  and  "such  propor- 
tion of  the  profits  as  the  by-laws  may  determloe,'* 
is  valid  as  to  members  who  actually  withdraw  io 
accordance  with  its  provisions,  and  the  fact  that 
after  they  have  gone  out  the  remaining  aasets  are 
affected  by  shrinkage  and  losses  is  held  Insufficieot 
to  relieve  the  borrowing  members  who  remain  in 
the  association  from  the  obligation  to  comply  with 
their  contract.    Boozes  Appeal,  100  Pa.  586. 

On  tbe  withdrawal  of  shares  the  holders  cease  to 
be  members  of  the  society  so  that  the  shares  cao- 
not  become  thereafter  **in  arrear,''  within  the 
meaning  of  the  English  Building  Societies  Act  1K74. 
S 14,  so  as  to  make  the  members  liable  to  contribute 
on  tbe  subsequent  winding  up  of  the  association. 
ft€  Sheffield  &  S.  Y.  Permanent  Bldg.  Soc.  L.  R.^ 
Q.  R  Dlv.  470. 

But  where  parties  had  given  mortgages,  includ- 
ing a  covenant  to  pay  subscriptions  and  interest 
^'according  to  the  rules  of  the  society,"  the  contract 
was  construed  to  require  a  continuance  of  the  pay- 
ment of  monthly  subscriptions  until  the  full 
amount  required  for  the  maturity  of  all  the  abarusi 
was  made  up,  although  the  mortgage  itself  was 
satisfied  in  pursuance  of  a  provision  for  its  sati^*- 
f action  after  payments  for  a  specified  time.  ^V- 
mer  v.  Smith,  4  Hurlst.  &  N.  196,  48  L.  J.  Exch.  X. 
S.  228,  5  Jur.  N.  S.  533,  note;  Sparrow  v.  Farmer,  36 
Beav.  511,  28  L.  J.  Ch.  N.  S.  587,  5  Jur.  N.  S.  53U.  33  L. 
T.216. 

XI.  Orders  to  pay  withdrawals. 

Orders  for  the  withdrawal  value  of  claims  entitle 
one  to  nothing  more  than  a  pro  rata  share  of  the 
assets  if  tbe  association  is  insolvent.  Christian*^ 
Appeal,  102  Pa.  184. 

Tbe  holders  of  such  orders  do  not  constituti' 
creditors  of  the  association  within  the  meaning  of 
tbe  law  as  to  assignment  for  creditors.  Re  Na- 
tional Sav.  Loan  &  Bldg.  Ab8o.'s  Estate,  9  W.  N.  C. 
79. 

In  an  action  based  on  a  written  instrument  given 
by  a  building  and  loan  association  to  a  withdraw- 
ing stockholder  stating  bis  account  and  showing  » 
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the  right  of  the  association  to  establish  a  by- 
law that  withdrawine  members  should  be  paid 
ID  the  order  in  which  their  applications  were 
filed  with  the  association.  Such  a  by-law  was 
enacted  in  the  fall  of  1891,  after  the  plaintiff 
bad  purchased  his  stock,  but,  so  far  as  ap- 
pears, before  any  member  had  withdrawn,  or 
any  withdrawals  were  in  contemplation.  It  is 
claimed  in  behalf  of  the  plaintiff  that  his 
rights  could  not  be  prejudiced  by  the  enact- 


ment of  such  a  rule  of  preference  after  he  had 
become  a  meinber.  It  appears  that  when  the 
plaintiff  withdrew  there  was  money  in  the 
treasury  which  was  subsequently  applied  to 
the  payment  of  dues  to  members  whose  with- 
drawals were  filed  at  an  earlier  date  than  the 
withdrawal  of  the  plaintiff.  The  power  to 
make  reasonable  by-laws  consistent  with  its 
charter  inheres  in  eyery  corporation .  Associa- 
tions formed  under  the  act  of  1851  are  de- 


certain  amount  due  to  bim,  an  affidavit  of  defense 
statlDff  that  losses  had  occurred  t>efore  the  time  of 
his  notice  of  withdrawal,  and  that  a  certain  share 
thereof,  the  amount  of  which  was  stated,  should  be 
deducted  from  the  baJanoe  named  on  bis  statement 
of  account,  is  sufficient  to  preyent  Judgrment  for 
want  of  a  sufficient  affidavit  of  defense.  Wittman 
r.  Building'  Asso.  7  W.  N.  C.  80. 

In  an  action  on  the  case  based  on  an  order  upon 
the  treasurer  of  a  building  association  an  affidavit 
of  defense  stating  that  plaintiff  took  It  knowing 
that  the  treasurer  had  funds  to  pay  it  and  under- 
took to  collect  It  from  the  treasurer,  but  instead  of 
doing  so  arranged  with  the  treasurer  for  delay  in 
pajrment,  receiving  $100  as  a  consideration  for  so 
doing,  and  that  it  would  have  been  paid  if  payment 
bad  been  demanded  promptly,  but  that  the  treas- 
urer had  since  become  insolvent,  was  held  insuffi- 
cient to  show  a  valid  defense.  The  court  says  that  it 
does  not  appear  whether  the  SlOO  was  paid  as  a 
bonus  or  to  apply  on  the  order,  and  that  if  any  im- 
firoper  act  was  done  by  the  treasurer  the  associ' 
ation  should  not  be  permitted  to  plead  that  action 
asia  bar  to  recovery.  Beethoven  Bldg.  Asso.  v. 
Weber  (Pa.)  5  AtL  286. 

A  certificate  stating  that  noUflcation  of  with- 
drawal has  been  given  on  certain  shares,  and  that 
xhey  will  be  paid  in  regular  order  of  notice,  is  held 
not  to  be  'such  an  instrument  in  writing  for  the 
payment  of  1  money  that  Judgment  can  be  taken 
thereon  for  want  of  an  affidavit  of  defense.  New- 
lin  V.  MUton  Bldg.  &  L.  Asso.  9  W.  N.  C.  »». 

Tbe  payment  of  withdrawal  orders  by  the  treas- 
urer to  the  secretary  of  an  association,  according  to 
the  usual  method,  instead  of  to  the  withdrawing 
members  themselves,  was  held,  in  HlbemiaBldg. 
Aaso.  V.  McGratb,  154  Pa.  SB8,  not  to  make  the  treas- 
urer liable  for  tfie  loss  when  the  secretary  ab- 
sconded with  the  money. 

XII.  Aetinn  to  enfftrce  wUhdrawal. 

There  is  a  decided  conflict  in  the  cases  respecting 
the  right  to  maintain  an  action  upon  a  withdrawal 
claim  when  there  are  no  funds  in  the  treasury  of 
tbe  aflsociation  applicable  to  the  payment  of  .the 
claim. 

In  Minnesota  it  is  held  that  a  nonborro  wing  mem- 
ber of  a  mutual  building  association  who  has 
brouffht  himself  within  the  rules  by  notice  of  with- 
drawal cannot  bring  an  action  and  take  Judgment 
sirainst  tbe  association  when  there  is  no  money  in 
the  treasury  which  under  the  statute  (Gen.  Laws 
l^chap.  131, 9  27)  and  by-laws  of  the  association 
illegally  applicable  to  the  payment  of  the  claim. 
HeinbokeUv.  National  Sav.  Loan  &  Bldg.  Asso.  58 
Minn.840,2SL.  K.A.  215. 

In  MiBBouri  it  is  said  that  the  remedy,  if  any,  by 
a  withdrawing  stockholder  to  obtain  his  money 
from  an  association  which  has  failed  to  pay,  after 
due  notice  of  withdrawal,  is  In  equity,  and  not  by 
an  action  at  law  which  would  carry  with  it  the 
right  to  an  execution  for  the  enforcement  of  the 
Judgment,  Maloney  v.  Beal  Bstate  Bldg.  &  L.  Asso. 
SI  Mo.  App.  884. 

But  it  is  further  held  that  if  the  association  is 
honestly  applying  its  revenues  to  the  extent  that 
the  law  requires  to  the  payment  of  retiring  mem- 
hen  according  toithelrj^rightfui  precedence,  and 
85L.R.A, 


there  is  no  controversy  concerning  losses,  no  legal 
proceedings  can  be  had.  It  would  be  a  great  abuse 
of  the  privilege  of  withdrawal  to  allow  the  rethring 
stockholder  under  such  circumstances  to  resort  to 
the  courts.  He  owes  it  to  the  remaining  stockhold- 
ers not  to  mulct  them  in  unnecessary  costs.    Ibid, 

In  New  York  the  law  is  established  by  the  main 
case  of  ENOBiiHABnr  v.  Foth  Ward  Pbrmanent 
Dims  Say.  A  L.  Asso.,  in  accordance  with  the 
Minnesota  and  Missouri  decisions  against  the  right 
of  a  withdrawing  member  to  sue  the  association 
until  there  are  funds  in  the  treasury  out  of  which 
his  claims  can  be  paid,  at  least  in  the  absence  of  bad 
faith  or  the  insolvency  of  the  association,  where 
the  articles  provide  for  refunding  to  withdrawing 
members  ''when  the  necessary  funds  are  col- 
lected.** This  reverses  the  decision  in  5  Misc.  618, 
in  which  the  court  said  that  while  the  court  on  a 
proper  application  might  stay  the  issuing  of  an  ex- 
ecution or  the  prosecution  of  actions  in  order  to 
protect  the  rights  of  all  the  members  when  that 
seemed  necessary,  yet  the  withdrawing  stockholder 
was  entitled  to  have  his  claim  established  by  judg- 
ment. But  the  decision  of  the  lower  court  in  the 
Englehardt  Case  before  it  was  reversed  had  been 
disapproved  in  Pawllck  v.  Homestead  Loan  Asso. 
15  Misc.  427,  where  the  court  said  it  was  contrary  to 
the  reasoning  in  the  case  of  Wolfe  v.  Conkey  Ave. 
Bav.  Aid  &  L.  Asso.  75  Hun,  201. 

In  the  Pawllck  Case  the  court  denied  the  right  to 
bring  an  action  and  take  Judgment  against  the  as- 
sociation on  the  withdrawal  claim  before  there  was 
any  money  in  the  treasury  legally  applicable  to  the 
payment,  where  tbe  articles  of  association  pro- 
vided that  the  withdrawals  should  t>e  paid  in  the 
order  of  their  applications  and  paid  as  fast  as  the 
receipts  of  the  association  would  permit,  while 
they  also  provided  that  on  notice  of  withdrawal 
the  liability  to  pay  dues  and  the  right  to  dividends 
should  cease.  The  court  distinguished  United 
States  Bldg.  &  L.  Asso.  v.  Silverman,  85  Pa.  384,  on 
the  ground  that  in  the  Pennsylvania  case  there  was 
no  provision  as  to  the  priority  of  withdrawals. 

The  case  of  Schout  v.  Conkey  Ave.  Sav.  Aid  &  L. 
Asso.  11  Misc.  454,  held  to  similar  effect  against  the 
right  to  en  force  a  withdrawal  by  action  when  there 
was  no  money  in  the  treasury  to  pay  the  claim. 

In  England  also  it  was  held  that  where  rules  of 
the  society  provided  that  withdrawing  members 
shall  be  paid  in  rotation  according  to  the  priority 
of  their  notices*  when  the  available  balance  is  in- 
sufficient,  an  action  cannot  t>e  maintained  by  a 
withdrawing  member  when  the  available  funds  on 
hand  are  not  sufficient  to  pay  his  claim.  Brett  v. 
Monarch  Invest.  Bldg.  Soc.  [1894]  1 Q.  B.  3OT,  63  L.  J. 
Q.  a  N.  S.  287.  9  Reports,  141,  70  L.  T.  N.  S.  146,  42 
Week  Rep.  200, 58  J.  P.  897. 

In  Texas  tbe  court  of  civil  appeals  held,  in  Print- 
ers' Bldg.  &  L.  Asso.  V.  Paxton,  88  S.  W.  380,  that  a 
withdrawing  member  was  not  prevented  from  su- 
ing and  getting  Judgment  for  the  amount  he  had 
paid  in  by  a  charter  provision  to  the  effect  that  no 
more  than  one  half  of  the  funds  should  be  subject 
to  the  demands  of  withdrawing  stockholders. 

But  this  decision  does  not  refer  to  the  earlier  de- 
cision by  the  supreme  court  in  the  case  of  Texas 
Homestead  Bldg.  &  L.  Asso.  v.  Kerr,  18  8.  W.  1080, 
in  which  it  was  held  that  in  the  absence  of  proof 
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Glared  therein  to  posseBS  certain  powers  given 
to  corporations  by  the  Revised  Statutes,  in 
title  8,  chap.  18,  pt.  1,  among  which  is  the 
power  to  "make  by-laws  not  inconsistent  with 
any  existing  law  for  the  management  of  its 
property  and  the  regulation  of  its  aifairs;"  and, 
by  the  express  terms  of  the  act  itself,  power  is 
conferred  on  associations  formed  under  it  to 
make  "such  provisions  as  shall  be  necessary 
fur  the  convenient  and  effective  transaction  of 


the  business  thereof."  The  member  of  an  as- 
sociation accepts  membership  with  notice  of 
the  powers  thus  conferred.  He  is  subject  Dor 
only  to  regulations  existing  when  he  becomes 
a  member,  but  to  such  as  may  be  enacted  from 
time  to  time  by  the  association,  within  the  scope 
of  the  power  given  by  the  statute.  It  may  be 
admitted  that  the  association  could  not.  under 
this  power,  destroy  the  contract  between  it 
and  the  member.     But  the  contract  made  w«i 


that  there  were  any  funds  in  the  treasury  or  tha  t 
the  directors  consented  to  the  application  of  funds 
to  the  demands  of  a  withdrawing  stockholder  he 
could  not  have  a  recovery  under  articles  permit- 
tlnflr  withdrawals  but  providing  *^hat  at  no  time 
should  more  than  one  third  of  the  funds  in  the 
treusury  be  applied  to  the  demands  of  withdrawing 
stockholders  without  the  consent  of  the  directors." 
A  Judgment  in  favor  of  the  withdrawing  stock- 
holder was  reversed  by  the  supreme  court  on  ac- 
count of  the  failure  to  prove  that  there  were  funds 
in  the  treasury  or  that  the  board  of  directors  con- 
sented to  the  application  of  any  of  the  money  to 
the  demand.  While  the  case  does  not  discuss  the 
right  to  have  a  Judgment  entered  to  establish  the 
amount  due  before  it  can  he  enforced,  it  does  in 
fact  reverse  a  judgment  for  want  of  proof  that 
there  were  funds  applicable  to  the  withdrawal. 

In  Pennsylvania  the  right  of  a  withdrawing 
shareholder  to  sue  and  recover  judgment  against 
the  association  as  any  other  creditor  could  do  is 
sustained  in  United  States  Bldg.  &  L.  Aeso.  v.  Sil- 
verman, 86  Pa.  a94,  after  he  has  given  due  notice  of 
intention  to  withdraw  and  has  become  a  creditor 
of  the  corporation  by  the  expiration  of  the  notice 
and  the  failure  to  pay  him  what  is  due  him.  The 
fact  that  there  are  no  funds  in  the  treasury  applica- 
ble to  his  claim  is  not  sutBcient  to  prevent  his  ob- 
taining a  judgment  against  the  association  where 
the  statute  provides  that  no  more  than  one  half  the 
funds  in  the  treasury  shall  be  applied  to  the  de- 
mands of  withdrawing  stockholders  without  the 
consent  of  the  board  of  directors.  The  court  says: 
"Whilst  it  is  certainly  intended  that  the  operations 
of  the  corporation  shall  not  be  embarrassed  by  hav- 
ing the  whole  amount  of  its  cash  assets  taken  in 
order  at  once  to  pay  withdrawing  stockholders, 
yet  it  as  certainly  does  not  intend  that  no  provision 
shall  be  made  for  their  payment  and  that  they  may 
be  indefinitely  postponed  even  from  judgment  by 
by  a  plea  of  quasi  insolvency. 

We  think  the  design  of  the  act  can  be  better  met 
by  giving  the  plaintiff  judgment,  and  then,  should 
it  seem  equitable  to  the  court  below,  it  may  re- 
strain  execution  in  order  that  the  defendant  may 
have  a  reasonable  time  within  which  to  raise  the 
money  for  the  payment  of  such  judgment,  so  that 
there  may  be  no  undue  derangement  of  its  affairs." 

An  assumpsit  against  an  association  by  a  stock- 
holder brought  after  his  stock  is  reported  to  be 
fully  paid  up  and  the  association  has  refused  to  re- 
ceive any  further  dues  thereon  resulted  in  a  non- 
suit in  O^Rourke  v.  WestPenn  Loan  &  Bldg.  Asso. 
8  W.  N.  C.  176.  The  court  said:  **He  must  wait 
until  the  corporation  winds  up  the  series  to  which 
he  t)elongs.  If  he  is  not  content  to  await  their  ac- 
tion bis  only  remedy  is  to  withdraw  and  to  bring 
a  suit  at  law  as  a  withdrawing  stockholder;"  but 
added:  *'0f  course,  there  may  be  cases  where  he 
may  invoke  the  aid  of  a  court  of  equity."  This  de- 
cision was  affirmed  by  the  supreme  court  in  91  Pa. 
808,  on  the  opinion  of  the  court  below. 

In  West  Virginia  an  action  of  assumpsit  in  which 
there  is  no  special  count  but  only  the  common 
counts  may  be  brought  by  a  withdrawing  member 
of  a  building  association  who  has  complied  with 
its  constitution  and  by-laws  respecting  withdraw 
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als.  Haigh  v.  United  States  Bldg.  Land  ft  L.  Ais^o. 
19W.Va,7fl2. 

In  Massachusetts  the  case  of  Fuller  v.  Salem  k  D. 
Loan  &  Fund  Asso.  10  Gray.  91,  sustained  an  ictioD 
on  contract  by  a  withdrawing  member  to  recover 
the  amount  due  him  against  the  contention  ihai 
the  jurisdiction  in  equity  over  claims  or  dfeputf^ 
arising  between  such  corporation  and  its  membf^ 
was  exclusive  under  Mass.  Stat.  1864,  chap.  154. 1 1 
but  the  court  said:  **We  think  that  provision  b 
only  a  cumulative  one,  leaving  the  parties  to  pitv 
ceed  also  at  common  law,  wherever  a  proper  ca?c 
for  a  common-law  remedy  was  shown.'*  And 
added  that  there  was  nothing  to  show  that  the  ojr- 
poration  was  not  entirely  solvent,  or  that  aiij 
cause  existed  for  a  inx)  rata  distribution  of  assets 
of  a  fund  insufficient  to  discharge  all  similar  exist- 
ing claims. 

A  co-operative  bank  in  Massachusetts,  oryaniiie)! 
under  Mass.  Pub.  Stat.  chap.  117,  and  the  aneod- 
ments  thereto,  in  which  members  pay  monthly  does 
until  their  shares  reach  an  ultimate  value  of  SI>.*'' 
each  or  are  withdrawn,  canceled,  or  forfeited  i» 
held.  In  Atwood  v.  Dumas,  149  Mass.  167, 3  L  R  A. 
416,  to  be  chargeable  in  a  trustee  process  aa  ibtr 
trustee  of  a  member  at  the  withdrawal  value  ofhB 
shares,  although  he  has  given  no  notice  of  with- 
drawal. 

In  Montana  a  complaint  by  a  withdrawlD? stock- 
holder against  a  building  and  loan  aseociatioo  to 
compel  payment  to  him  on  withdrawal  was  beki 
fatally  defective  in  Whitefoot  v.  National  Fra- 
ternity Bldg.  &  L.  Asso.  18  Mont.  164,  because  there 
was  no  allegation  that  the  defendant  was  organ- 
ized under  the  special  corporation  statute  which 
contained  a  provision  for  the  repayment  of  mooef 
to  a  stockholder  on  his  wltbdnuwal,  and  as  &uch  a 
provision  was  unusual  and  was  not  found  Id  the 
statutes  relating  to  corporations  generally,  an  alle- 
gation that  the  corporation  was  formed  under  that 
statute  was  necessary  to  show  his  right  to  demaoii 
the  recovery. 

In  an  action  for  the  withdrawal  value  of  shares 
brought  by  the  assignee  of  an  insolvent  member 
the  association  can  set  oft  the  amount  which  it  had 
on  deposit  with  the  assignor  as  a  banker  wbere  a 
by-law  created  a  lien  on  bis  shares  for  any  '*due  of 
any  kind."  Wetherell  v.  Thirty-first  Street  Bldir. 
&  L.  Asso.  168  111.  861,  Affirming  Thirty-first  Street 
Bldg.  &  L.  Asso.  V.  Wetherell,  48  III,  App.  609. 

The  power  given  to  a  creditor  by  the  EoRlisb 
companies  act  of  1868,  9  199.  to  call  upon  the  com- 
pany to  pay  him,  or  if  not,  to  admit  that  they  are 
Insolvent  and  thus  to  compel  the  winding  up  of 
the  company,  does  not  extend  to  a  witfadrawiajr 
meml>er  of  a  building  society  the  rules  of  which 
provide  for  withdrawals  upon  uotlce  and  for  the 
payment  of  withdrawing  members  in  rotation.  Bt 
Planet  Ben.  Bldg.  &  Invest.  8oo.  L.  R.  14  Eq.  441.41 
L.  J.  Ch.  N.  S.  788, 27  L.T.N.  a  688,  80  Week. Kep. 
986. 

Since  Mo.  Rev.  Stat.  1889,  chap.  42,  art,  lO.tS^lO. 
which  -provides  that  a  withdrawing  shareholder 
**shall  be  entitled  to  receive  on  demand"  the 
amount  due  him,  but  that  "at  no  time,  however, 
shall  more  than  one  half  of  the  unloaned  fuod^in 
the  treasury  of  the  corporation  be  applicable  to> 
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in  law  subject  to  the  power  of  the  association 
10  enact  at  any  time  reasonable  by-laws.  It 
would  not  be  reasonable  to  extend  this  power 
so  as  to  authorize  the  association,  by  a  subse- 
quent by-law,  to  change  the  essential  character 
of  an  antecedent  agreement  between  a  member 
and  the  association:  as,  for  example,  that  a 
withdrawing  member  should  not  be  repaid 
his  dues.  But  a  by-law  more  or  less  affecting 
the  remedy  of  the  shareholder  may  be  passed, 
and  existing  members  will  be  bound,  so  far. 
at  least,  as  they  consented  to  the  exercise  of 
such  a  power  when  they  became  members. 
The  recent  English  cases  of  WiUan  ▼.  Miles 
Hatting  Building  Soc.  L.  R.  23  Q.  B.  Div.  881. 
note;  Rosenberg  v.  Northumberland  Bldg.  Soe. 
Id.  373;  and  Bradbury  v.  Wiid  [1898]  1  Ch. 
377.— are  quite  full  upon  this  point.  We 
think  the  by-law  enacted  in  the  present  case, 
that  withdrawing  membersshould  be  paid  in  the 
order  of  the  presentation  of  their  application, 
was  a  reasonable  regulation,  and  bound  the 
plaintiff,  although  enacted  after  he  became  a 
member.  There  is  nothing  in  the  articles  of 
association  forbidding,  directly  or  by  implica- 
tion, the  enactment  of  such  a  bylaw.  It  gave 
no  preference  to  any  named  stockholder  over 
others.  The  plaintiff  was  at  liberty  at  any 
time  to  withdraw,  and  make  his  application 
for  repayment,  but  he  saw  fit  to  defer  doing 
so  until  many  others  had  preceded  him.  The 
association,  by  enacting  the  rule,  did  not  deny 
the  plaintiff's  right  to  be  paid  out  of  collec- 


tions, but,  for  convenience,  enacted  a  rule  that 
those  who  first  applied  should  be  first  paid; 
and  this,  we  think,  it  was  competent  for  the 
association  to  do,  and  that  when  enacted  the 
rule  was  binding  upon  all  members  alike. 
The  by-laws  originally  enacted  empowered  the 
board  of  directors  to  make  *'at  any  time"  by- 
laws which  do  not  interfere  with  the  "articles 
of  association.'*  and  further  declare  that,  when 
enacted,  **they  are  equally  binding  upon  all 
stockholders,  as  by  them  subscribed."  The 
by-law  (in  question  was  not  an  interference 
with  the  articles  of  association.  The  author- 
ities upon  the  question  herein  considered  are 
not  altogether  harmonious.  The  Case  of 
United  States  Bldg,  d  Loan  Asso.  85  Pa.  394, 
may  be  said  to  be  adverse  to  the  view  that  the 
plaintiff  could  not  maintain  an  action  until 
there  were  funds  collected  applicable  to  the 
payment  of  his  claim.  On  the  other  hand,  the 
capes  of  Brett  v.  Monarch  Invest.  Bldg.  Soc.  [1 894 J 
1  Q.  B.  367;  Barnard  v.  Tomson  [1894]  1  Ch. 
374;  Heinbokel  v.  National  8av.  Loan  &  Bldg. 
Asso,  58  Minn.  840,25  L.  R.  A.  215;  and  Texas 
Homestead  Bldg.  A  L.  Asso.  v.  Kerr  (Tex.)  13 
8.  W.  1020,— tend  to  support  the  opposite  con- 
clusion, and  rest,  we  think,  upon  the  better 
reason. 

The  judgment  of  the  General  Term  should  be 
reversed,  and  that  of  the  municipal  court  of 
Buffalo  should  be  affirmed,  with  costs. 

All  concur. 


the  demands  of  the  withdrawing  sharebolders 
withoot  the  consent  of  the  board  of  directors,*^ 
was  adopted  from  the  Pennsylvania  statutes.  It  is 
held,  In  Maloney  v.  Real  Estate,  Bld«.  &  L.  Asso.  67 
Mu.  App.  884.  that  the  legislature  must  be  pre- 
sumed to  have  intended  to  adopt  it  with  the  meaning 
placed  on  ft  by  the  highest  court  of  Pennsylvania, 
and  therefore  the  decision  in  United  States  Bldff.  ft 
L.  Asso.  V.  Silverman,  86  Pa.  994,  is  adopted  so  far 
as  it  holds  that  after  notice  and  demand  a  with- 
drawing  stockholder  becomes  a  creditor  of  the  as- 
sociation. But  so  far  as  it  holds  that  he  can  sue  at 
law  and  recover  Judgment  on  his  claim,  subject  to 


the  power  of  the  court  to  restrain  the  execution 
if  the  equities  seem  to  require  it^  the  Missouri 
court  declines  to  follow  it  on  the  g'round  that  this 
is  a  matter  of  procedure  or  practice  concern infr 
which  the  decision  of  the  Pennsylvania  court  Is 
not  authority. 

It  will  be  seen  from  the  above  decisions  that  the 
welfirht  of  authority  is  aarainst  the  Pennsylvania 
doctrine. 

As  to  the'  effect  of  provisions  ^f or  arbitration  to 
defeat  an  action  for  withdrawal,  see  8Upr<u  VI.,  e. 

B.  A.  K. 
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James  COSTELLO,  Appt., 

V. 

STATE  of  Alabama. 
James  8TATHAEIS,   Appt., 

V. 

SAME. 


Peter  PAPALEXANDRAKIS,   Appt., 

V. 

SAME. 

(106  Ala.  46.) 

The  pemuuieiitaAd  ezeliislTe  appropri. 
ation  of »  portion  of  a  sidewalk  next  to 
tboildinfr  for  a  fruit  stand  constitutes  an  indict- 


able nuisance,  althouirh  it  is  erected  on  the  cover* 
ing  of  an  open  way  to  a  cellar  which  had  existed 
without  objection  for  several  years,  and  was 
erected  under  a  license  from  the  city. 

(November  Term,  1806.) 

APPEALS  by  defendants  from  judgments  of 
the  Criminal  Court  for  Jefferson  County 
convicting  them  of  maintaining  nuisances  upon 
the  public  streets  of  the  city  of  Birmingham. 
Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Walker,  Porter,  &  Walker  for 
appellants. 

Messrs,  William  C.  Fitta,  Attorney  Gen- 
eral, and  R.  L.  Thornton  for  the  State. 


XoTi.->For  permanent  obstructions  in  street,  see 
also  People,  Brokaw,  v.  Bloominsrton  Twp.  High- 
way Comrs.  (Ul.)  6  L.  B.  A  161;  Spencer  v.  Andrew 
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(Iowa)  12  L.  R.  A.  116.  and  note;  Smith  v.  McDowell, 
Hall  (111.)  22  L.  R.  A.  888;  Savage  v.  Salem  (Or.)  24 
L.R.A.  TW. 
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Head*  J.,  delivered  tbe  opinion  of  the 
court: 

These  are  three  several  cases,  being  criminal 
prosecutions,  one  against  each  of  me  appel- 
lants, for  erecting  or  maintaining  a  public  nui- 
sance in  the  city  of  Birmingham.  The  charge 
against  eacli^as  set  forth  in  tlie  complaint,  is  that 
in  a  part  of  a  designated  public  highway,  within 
the  corporate  limits  of  said  city,  in  the  county 
of  Jefferson,  state  of  Alabama,  he  did,  know- 
ingly, intentionally,  and  unlawfully,  erect, 
keep,  or  maintain,  for  the  purpose  of  doing 
business,  a  certain  fruit  stand,  by  reason 
whereof  said  highway,  or  a  portion  thereof, 
was  obstructed  and  made  less  convenient,  to 
the  great  damage  and  common  nuisance,^  not 
only  of  all  the  inhabitants  of  said  city,*but 
to  all  other  good  citizens  of  said  state  there 
.passing  and  repassing  and  laboriug.  The 
undisputed  evidence  showed  that  Costello,  for 
a  year  next  before  the  commencement  of  the 
prosecution,  kept  and  maintained  a  fruit  stand, 
constructed  of  timber  and  lumber,  so  arranged 
as  to  display  fruits,  etc.,  for  the  purpose  of  do- 
ing business.  It  was  situated  on  the  inside 
portion  of  the  sidewalk  on  Twentieth  street  in 
said  city,  between  First  and  Morris  avenues, 
and  next  to  and  along  by  the  side  of  a  four- 
story  brick  storehouse.  It  was  81  feet  long, 
8  feet  and  8  inches  wide,  being  2  feet  high  at 
the  lower  or  outer  edge,  and  rising  as  it  receded 
in  width  towards  the  storehouse,  to  a  height 
of  4  feet  next  to  and  adjoining  the  storehouse; 
the  width  at  the  top,  and  next  to  the  storehouse, 
being  1  foot.  Prior  to  the  erection  of  this 
stand,  there  was  in  the  sidewalk,  next  to  the 
building,  an  open  wa^,  leading  to  a  room  or 
cellar  under  the  building,  and  in  October, 
1894,  Gostello  covered  this  opening,  and  erected 
the  fruit  stand  thereon,  the  stand  occupying 
only  the  surface  space  occupied  by  the  cover 
to  the  opening.  The  opening  was  made  by  the 
owners  of  the  storehouse  in  the  year  1887,  and 
remained  there  until  covered  by  Gostello,  the 
city  authorities  never  having  objected  to  it. 
The  cellar  or  room  to  which  it  afforded  en- 
trance has  not  been  used  since  the  opening 
was  covered.  Gostello  kept  the  stand  under  a 
lease  from  tbe  owners  of  the  building.  By 
city  ordinance,  a  license  tax  of  $20  per  annum 
was  imposed  upon  the  business  of  keepine  a 
fruit  stand  on  a  sidewalk  of  the  city,  which 
license  had  been  taken  out  and  tax  paid  by 
appellants,  for  the  time  covered  by  the  com- 
plaints. Birmingham,  during  the  time  in 
question,  was  a  city  of  26,500  population;  and 
Twentieth  street  was,  and  had  been  for  many 
years  a  public  street  or  highway  therein;  and 
the  place  where  the  stand  in  question  was 
kept  "is  in  the  most  populous  portion  of 
a  part  of  the  business  portion  of  said  city, 
and  said  Twentieth  street  and  said  sidewalk  are 
as  much  traveled  as  anv  other  street  in  said 
city,  and  said  sidewalk  is  a  part  of  said  high- 
way." The  sidewalks  were  15  feei  wide.  So 
far  as  the  legal  questions  presented  by  the  rec- 
ords are  concerned,  there  is  no  material  dif- 
ference in  the  facts  of  the  several  cases. 
There  are  slight  differences  in  the  dimensions 
of  the  stands.  Two  are  for  fruits,  and  one  for 
candies  and  confections.  They  are  located  at 
different  places  in  the  city,  but  all  on  import- 
ant and  commonly  used  public  sidewalks  of 
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the  citv;  and  they  take  up,  practically,  tbe 
same  sidewalk  space,  and  in  the  same  manner. 
There  was  no  cellar  opening  in  the  two  otlier 
cases. 

Here,  then,  we  have,  in  either  caae,  the  un- 
disputed fact  that,  at  least  3^  feet  of  the  15- 
feet- width  of  sidewalk  nearly  one  fourth,  and 
nearly  80  feet  of  its  length,  were  excluaivelT 
and  permanently  appropriated  by  the  defend- 
ant to  his  private  uses,  to  the  entire  depriva- 
tion of  the  public  of  the  space  so  appropriated: 
and  to  this  must  be  added,  as  a  necessary  1^ 
inference  from  the  fact  that  these  stands  were 
used  for  carrying  on  the  business  of  selling 
fruits,  etc.,  the  permanent  occupation  of  tbe 
sidewalk  by  the  person  or  persons  engaged  in 
making  the  sales;  and  by  the  standing  thereon, 
from  time  to  time,  day  by  day,  of  customers 
trading  at  si^ch  stands.  The  trial  court  was  of 
opinion  that  these  facts,  of  themselves,  consti- 
tuted, as  matter  of  law,  public  nuisances,  in- 
dictable as  such,  without  requiring  the  prose- 
cutor (as  then  and  now  contended  for  by  ap- 
pellant's counsel)  to  go  further  and  prove  tbat 
such  erections  actually  incommoded  the  gen- 
eral public.  It  seems  to  us  that  the  statement 
of  the  case  necessarily  precludes  any  other  con- 
clusion. It  is  not  ana  cannot  be  denied  tbat 
the  public  has  the  right  to  the  use  of  the  en- 
tire sidewalk  for  the  purpose  of  passage  and 
other  public  purposes;  that  the  api^lants 
have,  without  lawful  authority,  permanently 
appropriated,  to  their  own  exclusive  use  and 
enjoyment,  material  portions  of  the  sidewalks 
in  question,  thereby  whollv  depriving  the  pub- 
lic of  the  use  of  such  portions.  An  unlawful 
deprivation  of  a  substantial  legal  right  neces- 
sarilv  implies  injury  to  the  party  so  deprived; 
and  it  is  so  with  reference  to  the  right  of  tbe 
public  to  the  free  use  of  the  streets.  When  ii 
is  established  that  a  party  has,  permanently 
and  unlawfully,  obetructeid  a  material  portion 
of  a  public  street  which  the  public  have  a 
right  to  use,  and,  but  for  the  obstruction, 
would  use,  for  public  purposes,  it  is  thereby 
concluded  that  the  public  have  been  injured 
and  put  to  inconvenience  by  reason  of  the  ob- 
struction, and  this  constitutes,  in  law.  an  in- 
dictable nuisance.  Mr.  Freeman  tersely  states 
the  law,  as  extracted  from  the  numerous  ao- 
thorities  he  cites,  in  his  extended  annotation 
of  CaUanan  v.  Qilman,  1  Am.  St.  Rep.  840 
[107  N.  Y.  860],  as  follows:  'The  public  have 
a  right  to  a  passage  over  a  street  to  its  utmost 
extent,  unobstructed  bv  any  impediments, 
and  any  unauthorized  obstruction  which  un- 
necessarily impedes  or  incommodes  the  lawful 
use  of  a  highwav  is  a  public  nuisance  at  com- 
mon law."  A  nd  Judge  Ruffln,  a  distinguished 
Jurist,  said,  in  8kUe  v.  Edans,  85  N.  C.  526: 
"Any  permanent  obstruction  to  a  public  high- 
way, such  as  would  be  caused  by  the  erection 
of  a  fence  or  building  thereon,  is,  of  itself,  a 
nuisance,  though  it  should  not  operate  as  an 
actual  obstacle  to  travel,  or  work  a  positive 
inconvenience  to  anyone.  It  is  an  encroach- 
ment upon  a  public  right,  and,  as  such,  is  not 
permitted  bv  the  law  to  be  done  with  impa- 
nity."  Gonfusion  of  ideas  upon  this  subject 
grows  out  of  the  failure  to  properly  distinguish 
between  street  obstructions  which  are  per  u 
unlawful,  and  capable  of  working  public  detri- 
ment, and  those  which  are  not,  in  themselves. 
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unlawful,  but  may  be  so,  by  yirtueof  circum- 
stances necessary  to  be  shown  in  evidence  in 
order  to  establish  the  criminality  of  the  act. 
There  are  classes   of   highway   obstructions 
which  may  create  public  inconvenience,  and 
yet   are    not    unlawful.     Mr.    Freeman  also 
makes  these  appear  very  clearly.     After  lay- 
ing down  the  principle  above  credited  to  him, 
be  proceeds  in  the  same  annotation,  to  say: 
'Temporary  obstruction  and  partial  occupa- 
tion of  streets  may,  however,  be  justified  on 
the  ground  of  necessity.     The  street  may  be 
obstructed  by  placing  thereon  materials  for 
building  or  repairing,  if  it  be  done  in  such  a 
way  as  to  occasion  the  least  inconvenience  to 
the  public,  and  the  obstruction  be  not  contin- 
ued for  an  unreasonable  length  of  time.    So, 
too,  a  private  person  carrying  on  business  on 
a  street  may  occupy  a  portion  of  the  street  for 
a  reasonable  lengUi  of  time  for  the  necessary 
purpose  of  receiving  and  delivering  his  goods. 
A  street  may  also  l^  used  for  the  purpose  of 
moving  a  building  from  one  place  to  another, 
provided  it  be  done  in  a  reasonable  and  judi- 
cious manner.    Streets  may  be  lawfully  used 
for  other  purposes  than  the  accommodation  of 
the  traveling  public,  provided  such  use  be  not 
iDconsistent  with  the  reasonably  free  passage 
of  travelers  over  them.     Slight  inconveniences 
and  occasional  interruptions  in  the  use  of  a 
street,  which  are  temporary  and  reasonable, 
are  not  illegal  merely  because  the  public  may 
not.  for  the  time  being,  have  the  full  use  of 
the  highway.     ...    If  a  person  finds  it  nec- 
essary to  obstruct  a  public  street,  he  must  see 
to  it  that  the  inconvenience  to  the  traveling 
public  be  as  slight  as  possible,  and  that  it  be 
allowed  to  continue  for  a  reasonable  time  only. 
And  a  reasonable  time  is  such  time  as  is  neces- 
sary, in  the  ordinary  course  of  business,  for 
its  removal.     A  teamster  has  no  right  to  keep 
his  team  standing  in  the  street  in  such  a  man- 
ner as  to  impede  travel  for  an  unnecessary 
length  of  time.     If  his  wagon  breaks  down, 
and  he  is  compelled  to  throw  his  goods  upon 
the  street,  he  must  remove  them  out  of  the 
way  in  a  reasonable  time.     A  tradesman  has 
DO  right  to  deposit  his  goods  and  wares  on  the 
street  for  the  purpose  of  exposing  them  for 
sale.    .     .     .     An  individual  has  no  right  to 
appropriate  a  part  of  the  street  to  his  exclusive 
use  in  carrying  on  his  business,  even  though 
enough  space  be  left  for  the  passage  of  the 
public    Nor  has  a  storekeeper  any  right  to 
use  the  sidewalk  in  front  of  his  store  as  a 
sort  of  annex  to  his  place  of  business.     If 
a  man's  premises  are  not  sufficiently  exten- 
sive for  the  transaction  of  his  business  withr 
out  encroaching  upon  the  street  or  sidewalk, 
be  is  bound  to  seek  more  spacious  quarters 
elsewhere.    The  public  convenience  is  para- 
mount to  the  necessities  of  private  individu- 
als."   No  doubt,  the  habitual  and  constant  oc- 
cupation of  a  material  portion  of  the  sidewalk 
for  displaying  goods  for  sale,  which  would 
naturally  interfere  with  public  passage,  would 
be  declared  a  nuisance  per  m.     Speaking  of 
peraianent  structures,  he  says:   * 'Permanent 
structures  obstructing  streets,  and  interfering 
with  their  unimpeded  use  by  the  public,  arc 
nuisances,  which  may  be   abated,   although 
there  be  space  left  for  the  passage  of  the  pub- 
lic. .  .  .  The  following  are  instances  of  such 
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structures,  held  to  be  nuisances:  A  barn  oc- 
cupying nearly  half  the  width  of  a  street  in  a 
populous  village;  a  show  case  in  front  of  a 
store  extending  beyond  the  house  line;  a  bay 
window  16  feet  above  the  sidewalk,  and  pro- 
jecting 8i  feet  over  the  sidewalk;  a  bridge  ex- 
tending across  a  street  from  the  second  story 
of  a  building  on  one  side  of  the  street  to  the 
second  story  of  another  building  on  the  oppo- 
site side  of  the  street  (supported  by  the  build- 
ings, and  being  18  feet  and  8  inches  above 
ground);  hay  scales  in  the  street,  in  front  of 
the  owner's  premises;  a  fruit  stand  encroach- 
ing upon  the  sidewalk;  a  show  board  extend- 
ing \l\  inches  over  the  sidewalk  in  front  of  a 
sho^;  a  wooden  awning  in  front  of  a  store  ex- 
tending over  the  sidewalk.  But  in  Eawkiru 
V.  Sanders,  45  Mich.  491,  it  was  held  that  such 
an  awning  was  not  per  se  a  nuisance.  So,  too, 
in  Oa}orn  v.  Union  Ferry  Co.  58  Barb.  639,  it 
was  held  that  a  log  of  wood  placed  by  the  de- 
fendant in  the  public  street,  at  the  threshold  of 
its  gate,  was  a  nuisance."  Mr.  Freeman  collects 
and  cites  a  great  array  of  authorities  in  sup- 
port of  the  principles  he  lays  down.  We  have 
read  the  most  of  them,  as  well  as  a  number  of 
others,  and  they  establish  to  our  entire  satis- 
faction that  obstructions  of  the  kind  in  the 
present  cases  are  per  se  nuisances.  Being  in 
themselves,  without  more,  unlawful  infringe- 
ments of  the  public  right  to  have  the  free  use 
of  the  whole  of  the  streets,  which  includes  the 
sidewalks,  for  the  purposes  for  which  the 
streets  were  dedicated  or  established,  they  are, 
without  more,  conclusive  of  public  injury. 
In  such  cases,  evidence  would  not  be  admit- 
ted that  public  injury  did  not  result.  Such 
evidence,  beyond  what  the  acts  themselves 
manifest,  would  consist  in  the  opinions  of 
witnesses  merely.  One  jury  might  accord  such 
weight  to  such  opinions  as  to  result  in  convic- 
tion, another  in  acquittal,  when  the  acts  are, 
without  dispute,  identical  and  unlawful,  and 
the  legal  consequences  of  both  are  necessarily 
the  same.  It  would  be  a  very  discordant  ad- 
ministration of  justice  to  have  Costello  con- 
victed and  Stathakis  acquitted,  when  both 
have,  without  question,  committed  the  very 
same  unlawful  acts,  with  the  same  consequen- 
ces, merely  because  one  jury  viewed  the  opin- 
ions of  men,  as  to  the  consequences,  one  way, 
and  another  jury  the  other  way.  Inasmuch 
as  the  law,  upon  the  undisputed  facts,  declares 
both  the  nature  of  the  act  and  its  consequences, 
such  opinions  will  not  be  received. 

The  rule  is  different  where  one  is  charged 
with  an  improper  and  detrimental  exercise 
of  his  public  right  to  use  the  street.  Thus, 
for  instance,  as  we  have  seen,  a  merchant 
has  the  right  to  use  the  street  for  receiving 
and  delivering  his  goods,  but  he  must  do  so 
in  a  reasonable  and  proper  manner, — in  a 
manner  that  will  not  unreasonably  impede 
public  travel.  The  act  of  using  the  street 
for  such  purposes  is  not,  in  itself,  unlawful. 
The  unlawfulness  of  the  act  consists  in  the 
unreasonable  manner  of  its  performance,  pro- 
ducing unnecessary  public  inconvenience. 
These  are  the  elements  which  give  the  char- 
acter of  wrong  to  the  act  otherwise  right,  and 
they  must  be  proved  in  order  to  establish  the 
criminal  offense.  Indeed,  it  is  not  so  much 
the  improper  manner  of  exercising  the  right 
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which  constitutes  the  crlmiDal  offense,  as  the 
inconvenience  to  the  public  which  results  from 
that  manner.  Judge  Ruffln,  in  his  opinion 
referred  to  supra,  after  stating  the  principle 
we  quoted,  in  reference  to  permanent  struct- 
ures, drew  the  distinction  between  the  two 
classes  of  cases,  as  follows:  "But  the  yery 
object  of  a  highway  is  tl\at  it  may  be  used, 
and  though  travel  be  its  primary  use,  it  still 
may  be  put  to  other  reasonable  uses;  and 
whether  a  particular  use  of  it,  which  does  not 
of  itself  amount  to  a  nuisance,  is  reasonable 
or  not,  is  a  question  of  fact  to  be  judged  of  by 
the  Jury  according  to  the  circumstances  of  the 
case.  Unlike  the  case  of  a  permanent  obstruc- 
tion just  referred  to,  it  is  not  the  manner,  of 
using  the  highway  which  constitutes  the  nui- 
sance, but  the  inconvenience  to  the  public 
which  proceeds  from  it;  and  unless  such  in- 
convenience really  be  its  consequence,  there  is 
no  offense  committed."  Nothing  can  better 
settle  the  principle  than  this  emanation  from 
so  distinguished  a  judge. 

Our  own  adjudications  support  our  conclu- 
sion. State  V.  MobUe,  5  Port.  (Ala.)  279.  80 
Am.  Dec.  564;  Hoole  v.  Attp.  Oen.  22  Ala. 
190;  Montgomery  v.  Wright,  72  Ala.  411,  47 
Am.  Rep.  422;  Webby,  Demopolia,  95  Ala.  116, 
21  L.  R.  A.  62.  The  following  are  also  some 
of  the  many  authorities  upon  the  questions 
here  raised:  Hart'v.  Albany ,  9  Wend.  571, 
24  Am.  Dec.  165;  Bung  v.  Shoneberger,  2 
Watts.  28,  26  Am.  Dec.  95;  Com,  v.  Wilkinson, 
16  Pick.  175.  26  Am.  Dec.  654;  People  v.  Cun- 
ningham, 1  Denio,  524,  48  Am.  Dec.  709; 
Johnson  v.  Whitejield,  18  Me.  286.  86  Am.  Dec. 
721 ;  Graves  v.  ShaUuek,  85  N.  H.  257,  69  Am. 
Dec.  586;  StaU  v.  Berdetta,  78  Ind.  185,  88 
Am.  Rep.  117  (a  case  of  a  fruit  stand,  like  the 


present);  Allegheny  v.  Zimm£rman,  95  Pa.  287. 
40  Am.  Rep.  649;  Beimer's  Appeal,  100  Pa. 
182,  45  Am.  Dec.  878;  Bybee  v.  StaU,  94  Ind 
448,  48  Am.  Rep.  175;  SmiOi  v.  Simmons,  m 
Pa.  82.  49  Am.  Rep.  118;  Callahan  v.  Oi. 
man,  107  N.  Y.  860;  Tales  v.  Warrenion,  ^t 
Va.  887;  Cohen  v.  New  York,  113  N.  Y.  5S2. 
4  L.  R.  A.  406,  and  10  Am.  St.  Rep.  506.  aod 
note.  Desty,  in  his  work  on  Criminal  Law. 
states  that  front  steps  are  part  of  the  building, 
and,  when  they  project,  the  building  is  in  the 
highway,  and  such  structure  is  a  nuiaance  a* 
common  law;  citing  Com.  v.  BUUsdeU,  K'T 
Mass.  285;  Hyde  v.  Middlesex  County,  2  Gray. 
267.  Also,  a  stall  for  the  sale  of  fruits  and 
confectioneries  placed  on  a  public  footway  is& 
nuisance,  though  rent  be  paid  to  the  adjoining 
owner;  citing  5w».  v.  TTwi^wortA,  4Clark(Pa.^ 
824. 

The  fact  that  Costello's  stand  was  erected  on 
the  covering  of  the  open  way  to  the  cellar  ]> 
of  no  importance.  Com.  v.  WUkinson,sup)'i. 
It  is  not  contended  that  the  city  authorities 
have  any  general  power  to  permit  or  license 
obstructions  of  streets,  otherwise  unlawful. 
See  Webb -v.  DemopoUs,  and  Coheny.  Neat  Tori, 
supra.  The  aulhorities  generally  are  against 
such  power.  The  charter  of  Birmingham 
does  not  confer  it.  Its  provisions  in  regard  to 
streets  look  to  the  betterment  of  the  streets  for 
the  public  purposes  for  which  they  were  dedi- 
cated or  acquired.  They  do  not  empower  the 
city  to  permit  the  streets  to  be  diverted  from 
their  public  use  to  private  purposes,  by  suffer 
ing  individuals  to  obstruct  and  appropriate 
them.  Such  a  thought  was  never  in  the  legis- 
lative mind. 

We  are  of  opinion  the  judgments  of  the  Crim- 
inal Court  were  right,  and  they  are  affirmed. 
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John  W.   CRAIG,  Appt,, 
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HESPERIA    LAND     &    WATER    COM- 
PANY, Bespt. 

(113  Cal.7.) 

1  •  The  Flight  of  m,  eorporatiOB  to  enlbrce 
its  elAim  again irt  stock  for  unpaid  assesB. 
ments  is  not  lost  by  a  transfer  of  it  on  the  com- 
pany's books  Into  the  name  of  the  new  owner. 

2.  The  eidstenoe  of  an  unpaid  assess 
ment  aflralnet  shares  of  stock  in  a  corporation 
will  not  justify  it  in  refusinir  to  transfer  the 
Btook  upon  its  books  in  the  name  of  another 
owner. 

(May  28, 1886.) 

APPEAL  b^  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles  County 
in  favor  of  defendant  and  from  an  order  de- 
nying his  motion  for  new  trial  in  an  action 


brought  to  recover  damages  for  the  alleged 
conversion  by  defendant  of  stock  belonging  to 
plaintiff.    Betersed, 

The  facts  are  stated  in  the  Commissioner'-^ 
opinion. 

Mr.  H.  A.  Barclay*  for  appellant: 

A  corporation  has  not  a  lien  on  the  shares  of 
its  stockholders  for  any  indebtedness  or  liabil- 
ity to  the  company,  unless  created  by  statute, 
by-law,  or  charter. 

Field,  Priv.  Corp.  §  186;  WiUiams  v.  Lotn, 
4  Neb.  898;  Massachusetts  Iron  Go.  v.  Booper, 
7  Cush.  183;  Philaddphia  8.  S.  Dock  Co.  ?. 
Heron,  52  Pa.  280;  Sargent  v.  FranHin  hu 
Co.  8  Pick.  90,  19  Am.  Dec.  806;  Cook,  Stock 
&  Stockholders,  g  894;  1  Redf.  Railw^,  § 
88;  Farmeri^  db  M.  Bank  v.  Wasson,  48  Iowa, 
886, 80  Am.  Rep.  898;  1  Ang.  &  A.  Corp.  lOtli 
ed.  §  886;  Oemmell  v.  Davis,  76  Md.  546.  CaL 
Civ.  Code.  §  824,  noU;  FtopU  v.  OrocketU  ^ 
Cal.  118. 

Corporations  cannot  refuse  a  transfer  because 


Nora.— For  the  restriotions  made  by  by-laws  or 
articles  of  association  on  the  right  to  make  trans- 
fers of  stock  in  corporations,  see  New  England 
36  L.  R.  A. 


Trust  Co.  V.  Abbott  (Mass.)  27  L.  R.  A.  271.  and 
I  note;  also  Ireland  v.  Globe  Mill,  ft  K.  Co.  (B.  r.)9 
L.  R.A.429. 
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the  subscription  price  is  oot  paid,  unless  the 
statutes  of  the  state  permit. 

Cook.  Stock  &  Stockholders,  §  894 
Even  where  a  statute  creates  a  lien  transfer 
must  be  permitted. 

Herdegen  v.  CoUhauaen,  70  Wis.  589;  Re  Peo- 
ple*8  Lite  Stock  Ins.  Co.  56  Minn.  180;  Cap^s 
Com,  3  DeG.  M.  &  G.  562;  McMaster  ▼.  David- 
son, T^^muM^^ 

An  action  against  a  corporation  for  refusing 
to  issue  or  transfer  stock  is  a  conveoient  com- 
mon-law remedy  to  obtain  compensation  in 
damages  in  lieu  of  a  proceeding  in  equity  for 
specific  performance. 

Waterman,  Corp.  §  220;  Baltimore  City 
Pass,  B.  Co.  V.  SmaU,  85  Md.  288,  6  Am. 
Rep.  402,  and  cases  cited;  Commercial  Bank  v. 
Kortright,  22  Wend.  848,  84  Am.  Dec.  817; 
TobeyY.  Hakes,  b\  Conn.  274;  Boone,  Corp. 
1 122,  and^ses  cited;  Morawetz,  Priv.  Corp. 
§  576:  Budd  v.  Multnomah  Street  R.  Co.  12  Or. 
271,  58  Am.  Rep.  855;  Bond  v.  Mo^int  Hope 
Iron  Co.  99  Mass.  505,  97  Am.  Dec.  49;  Bank 
of  America  v.  McNeil,  10  Bush,  61;  Protection 
L.  Ins.  Co.  V.  Osgood,  98  III.  69;  Field,  Priv. 
Corp.  p.  149,  §  184;  First  Nat.  Bank  v.  Lanier, 
78  U.  8.  11  Wall.  869,  20  L.  ed.  172. 

The  owner  of  shares  of  stock  in  a  company 
are  entitled  to  certificates  therefor,  and  may 
bring  assumpsit  against  the  company  for  its 
refusal  to  deliver  to  him  such  certificates. 

Wyman  v.  American  Powder  Co.  8  Cash.  168: 
Hussey  v.  Manufacturers  db  M.  Bank,  10  Pick.' 
423:  King  v.  Bank  of  England,  2  Dougl.  526; 
Kartright  v.  Buffalo  Commonwealth  Bank,  20 
Wend.  91;  Re  Shipley  v.  Mechanics^  Bank,  10 
Johns.  484;  Ex  parte  Firemen's  Ins,  Co,  6  Hill, 
248;  Sargent  v.  Franklin  Ins.  Co.  8  Pick.  98, 
19  Am.  Dec.  806;  German  Union  Bldg.  dSav. 
Fund  Asao.  v.  Sendmeyer,  50  Pa.  67;  New  York 
(fe  N.  H.  R.  Co.  V.  Schuyler,  84  N.  Y.  80;  Rio 
Grande  Cattle  Co.  v.  Bums,  82  Tex.  50;  Mora- 
wetz. Priv.  Corp.  §§  887.  888,  and  notes;  Tay- 
lor, Priv.  Corp.  §  599;  Caee  v.  Citizen^  Bank, 
100  U.  S.  455.  26  L.  ed.  698. 

An  action  for  damages  lies  against  a  corpo- 
ration for  refusing  to  permit  a  transfer  of  stock. 

Helm  V.  Sunggett,  12  Ind.  194;  Kimball  v. 
Union  Water  Co.  44  Cal.  175,  13  Am.  Rep.  157. 

Plaintiff's  measure  of  damages  is  the  actual 
Talue  of  stock  at  time  of  refusal. 

Commercial  Bank  v.  Kortright,  22  Wend. 
348,  84  Am.  Dec.  818;  Baltimore  City  Pass.  R. 
Co.  V.  SeweU,  85  Md.  289,  6  Am.  Rep.  402; 
Waterman,  Corp.  187;  Helm  v.  Swiggert,  supra; 
Arnold  v.  Suffolk  Bank,  27  Barb.  424;  German 
Union  Bldg.  dk  Sav.  Fund  Asao.  v.  Sendmeyer, 
supra;  West  Branch  d  S.  Canal  Co.'s  Appeal, 
81*  Pa.  19;  Morgan  v.  Bank  of  N.  A.  8  Serg. 
&R  73,  11  Am.  Dec.  575;  Sargent  v.  F)rank- 
lin  Ins.  Co.  8  Pick.  90,  19  Am.  Dec.  806; 
Hamer  v.  Hathaway,  S^  Cal.  120;  Smithy. 
Dunlap,  12  111.  192;  Scott  v.  Rogers,  4  Abb. 
App.  Dec.  168,  note;  Wilson  v.  Mathews,  24 
Barb.  296;  Van  Allen  v.  lUinois  C.  R.  Co.  7 
BoBw.  587;  Wilson  v.  New  York,  C,  A  H  R 
fi.  (fe.  2  N.  Y.  Supp.  65;  Clark  v.  Miller,  54 
N.  Y.  585. 

Messrs,  Graves*  O'Melvenyy  Sb  Shank- 
land  for  respondent. 

"BskjnemtC.j  filed  the  following  opinion : 
Action  for  the  conversion  of  stock  in  a  cor- 
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poration.  Defendant  is  a  corporation,  organ- 
ized under  the  laws  of  this  state.  On  Novem- 
ber 18,  1898,  plaintiff  was  the  owner  of  50 
shares  of  stock  in  the  defendant  corporation, 
represented  by  certificates  Nos.  72  and  79,  each 
for  25  shares.  These  certificates  were  in  de- 
fendant's  possession.  On  the  day  above  men- 
tioned, plaintiff,  having  agreed  to  sell  40  of  said 
shares  to  one  Eaelin,  offered  to  indorse  and  de- 
liver said  certificates  to  the  corporation,  and  de- 
manded that  40  shares  thereof  be  transferred 
to  said  Eaelin.  and  new  certificates  issued.— 
one  to  Kaelin  for  40  shares,  and  one  to  him- 
self for  the  remainder.  This  demand  was  re- 
fused, for  reasons  about  which  there  was  some 
controversy,  though  it  is  reasonably  clear  that 
the  only  reason  given  for  not  complying  with 
the  demand  was  that  the  stock  was  "in  litiga- 
tion." On  November  20,  two  days  after  the 
demand,  this  action  was  brought.  The  de- 
fense to  the  action  is  based  upon  the  claim 
that  the  stock  in  question  is  liable  for  certain 
unpaid  assessments.  The  court  refused  all  the 
instructions  requested  by  the  plaintiff,  and  in- 
structed the  jury  to  return  a  verdict  for  the 
defendant.  This  appeal  is  from  the  Judgment 
and  an  order  denying  plaintiff*s  motion  for  a 
new  trial. 

A  chronological  statement  of  the  assessments 
made  and  of  the  holdings  of  the  shares  in 
question  will  simplify  the  facts  and  the  ques- 
tions made.  In  1890  an  informal  or  voluntary 
call  was  made  of  $7  per  share,  and  all  the 
stockholders  paid  except  Samuel  Merrill,  who 
then  owned  50  shares,  represented  by  certifi- 
cate No.  26.  On  December  9,  1892,  assess- 
ment No.  4  was  made  of  $10  per  share.  This 
assessment  was  made  to  cover  and  include  the 
voluntary  assessment  of  $7  per  share,  Samuel 
Merrill  not  having  paid  his  proportion,  amount- 
ing to  $850;  the  intention  being  to  credit  all 
the  others  with  the  voluntary  payment,  and  re- 
quiring them  to  pay  $8  per  share  in  addition, 
and  the  Merrill  stock  to  pay  $10  per  share.- 
Prior  to  that  assessment,  on  November  28, 
1892,  Samuel  Merrill  sold  and  transferred  25 
shares  of  his  stock  to  the  plaintiff,  John  W. 
Craig,  and  25  shares  to  J.  U.  Merrill,  and  cer- 
tificate No.  71  was  issued,  to  Craig  and  certi- 
ficate No.  72  was  issued  to  J.  H.  Merrill. 
After  that  assessment  became  delinquent, 
Craig  and  Merrill  brought  an  action  to  cancel 
said  assessment  No.  4,  and  obtained  a  restrain- 
ing order  to  prevent  the  sale.  Afterwards  a 
nonsuit  was  granted  in  that  action  and  plain- 
tiff's motion  for  a  new  trial  thereof  was  denied 
on  November  17,  1898.  On  September  20, 
1898,  at  a  delinquent  sale  under  assessment 
No.  5,  Merrill  not  having  paid  the  assessment, 
Craig  bought  his  stock,  and  a  new  certificate. 
No.  79,  was  issued  to  plaintiff.  On  Oc- 
tober 19,  1898,  assessment  No.  6  of  $1  per 
share  was  ordered,  to  become  delinquent  No- 
vember 17,  and  the  dav  of  sale  was  fixed  for 
December  6,  1898.  This  assessment  was  not 
paid  by  the  plaintiff,  and  became  delinquent 
the  day  before  plaintiff's  demand  for  the  trans- 
fer of  his  stock  was  made,  though  It  appears 
that  plaintiff  had  no  knowledge  of  that  assess- 
ment until  after  this  suit  was  commenced, 
when  he  received  notice  of  the  delinquency. 
He  was  not  informed  of  it  by  the  company 
when  his  demand  was  made,  and  the  reiusal 
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to  transfer  the  stock  was  then  based  upon  the 
statement  that  the  stock  was  'Mn  litigation," 
referring  to  the  suit  of  Craig  and  Merrill 
against  the  corporation  to  enjoin  assessment 
No.  4.  Assessment  No.  4  upon  certificates  71 
and  72  remained  unpaid  at  the  commencement 
of  this  action,  but,  under  a  subsequent  assess- 
ment, which  was  paid  by  71,  No.  72  was  sold, 
and  plaintiff  became  the  purchaser,  and  a  new 
certificate,  No.  79,  was  issued  to  him;  and  it 
is  conceded  by  the  respondent  that,  as  to  the 
shares  represented  by  that  certificate,  they  were 
discharged  as  to  assessment  No.  4,  so  that  that 
assessment  now  affects  only  25  shares,  while 
the  last  assessment.  No.  6,  affects  the  whole  50 
shares.  The  record  is  silent  as  to  any  provi- 
sion in  the  by-laws  of  the  corporation  affecting 
the  question,  nor  is  there  any  express  provi- 
sion of  the  statute  permitting  or  prohibiting 
the  transfer  of  certificates  of  stock  upon  the 
books  of  the  corporation  during  delinquency; 
and  the  question  to  be  determined  is  whether 
the  corporation,  by  a  transfer  of  plaintiff's 
shares  after  an  assessment  thereon  became  de- 
linquent, affected  its  right  to  enforce  its  assess- 
ment against  the  shares  so  transferred? 

Respondent  contends  *  'that,  after  an  assess- 
ment, and  before  delinquent  sale,  the  assess- 
ment not  having  been  paid,  a  transfer  of  de- 
linquent shares  to  a  stranger  would  entirely 
defeat  the  power  or  the  authority  of  the  cor- 
poration to  collect  its  dues  in  the  manner  pro- 
vided for  in  the  Civil  Code."  In  support  of  this 
contention  counsel  ar^ue  that  *'the  corporation 
had  a  lien  (or  the  equivalent  of  a  lien,  so  far  as 
holding  appellant  to  his  status  as  a  book 
owner  of  the  shares),  which  appellant  could 
not  defeat  by  diverting  the  shares  into  a  new 
channel  of  ownership  beyond  the  reach  of  the 
corporation."  The  lien,  however,  is  upon  the 
shares,  and  not  upon  the  certificate.  The  cer- 
tificate is  merely  evidence  of  ownership  of  the 
shares.  When  an  old  certificate  is  surren- 
'dered,  and  a  new  certificate  is  issued,  the  new 
certificate  represents  the  same  shares;  but  the 
shares  themselves  remain  subject  to  any  lien 
the  corporation  may  have  upon  them,  and  the 
new  owner  takes  subject  to  such  lien.  The 
identity  of  the  stock  is  not  affected  by  the 
transfer.  HatoUy  v.  Brumagim,  33  Cal.  394; 
Atkins  V.  Gamble,  42  Cal.,  at  pages  99,  100,  10 
Am.  Rep.  283.  The  keeping  of  a  stock  book, 
in  which  the  original  issue  and  all  subsequent 
transfers  must  be  entered,  enables  the  holder  or 
purchaser  to  trace  his  shares  back  to  the  origi- 
nal issue  by  the  numbers  of  the  different  cer- 
tificates, and  thus  identify  the  shares  upon 
which  any  assessment  has  been  made,  and  en- 
ables him  to  ascertain  with  certainty,  in  con- 
nection with  the  other  records  of  the  corpora- 
tion relating  to  assessments  and  delinquent 
sales,  whether  his  shares  are  free  from  liens  or 
liability  in  favor  of  the  corporation,  and  in  the 
same  manner  enables  the  corporation  to  en- 
force its  delinquent  assessment  upon  the  shares 
liable  therefor,  no  matter  how  many  transfers 
have  been  made  subsequent  to  the  assessment; 
each  transferee  taking  the  legal  title,  but  sub- 
ject to  the  assessment,  just  as  the  grantee  of 
the  legal  title  to  land  takes  it  subject  to  all 
valid  recorded  liens. 

If  respondent's  contention  is  sound,  it  must 
follow  that  transfers  upon  the  books  must 
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cease  when  the  assessment  is  made,  for  any  or 
all  of  the  shares  assessed  may  become  delin- 
quent; and  it  would  also  follow  that,  if  an  as- 
sessment were  made  which  stockholders  geo- 
erally  regarded  as  illegal,  and  they  should 
contest  the  same  in  the  courts,  they  would  Ite 
obliged,  pending  the  litigation,  however  pro- 
tracted it  might  be,  either  to  hold  their  stock 
subject  to  all  the  liabilities  of  a  "bookholder" 
until  the  end  of  the  litigation,  or  pay  an  unjust 
or  illegal  assessment.  Such  ruling  would  im 
properly  and  unjustly  interfere  with  the  dis- 
position of  property  by  the  owner,  and  would 
not  add  to  the  security  of  the  corporation  io 
the  collection  of  delinquent  assessments.  A 
certificate  of  stock  is  not- a  negotiable  instru- 
ment. Barstow  v.  Savage  Min.  Co.  64  Csl. 
888,  49  Am.  Rep.  705;  Grami  v.  Mom  Lake 
Hydraulic  Min,  Co.  81  Cal.  304:  Swim  v.  WU- 
son,  90  Cal.  129,  18  L.  R.  A.  605.  In  analogy 
to  other  non-negotiable  instruments,  a  pur- 
chaser would  take  subject  to  all  equities  in 
favor  of  the  corporation;  but  whether  a  trans- 
feree upon  the  books  would  take  his  stock  dis- 
charged of  any  lien  undisclosed  by  the  corpo- 
ration at  the  time  of  the  transfer  and  the 
issuance  of  a  new  certificate,  need  not  now  be 
determined,  nor  do  I  think  it  was  determined 
in  the  case  of  Craig  v.  Hesperia  Land  d:  W.  Co. 
107  Cal.  675  (the  pleadings  in  which  case  are 
set  out  in  the  record  in  this  case),  inasmuch  as 
it  may  have  been  held  in  that  case  that  the 
voluntary  payment  of  $7  per  share  was  re- 
garded as  an  indebtedness  of  the  corporation 
to  the  contributors,  and  that  assessment  No.  4 
was  made  to  meet  that  and  other  liabilities. 
If,  then,  the  transfer  of  plaintiff's  shares  upon 
the  books  of  the  corporation,  and  the  issuance 
of  new  certificates,  would  not  have  affected 
the  power  of  the  corporation  to  collect  the  de- 
linquent assessment  on  such  shares  by  a  sale 
thereof,  such  delinquency  did  not  justify  the 
refusal  to  make  the  transfer,  and  plaintiff*s  ob- 
jection to  evidence  of  those  facts  set  up  in  the 
answer,  if  offered  as  a  full  defense  to  the  ac- 
tion, should  have  been  sustained,  though 
proof  of  the  unpaid  delinquent  assessment 
would  have  been  admissible  as  affecting  the 
value  of  the  stock;  and  it  also  follows  that  the 
court  erred  in  instructing  the  jury  to  find  for 
the  defendant.  Lankershim  JRaneh  Land  d 
W,  Co.  V,  Herberger,  82  Cal.  608,  cited  by  re- 
spondent, sustains  the  views  we  have  ex- 
pressed. I  can  discover  no  difference  between 
the  right  of  a  corporation  to  collect  a  vidid  as- 
sessment, and  its  right  to  collect  a  stipolated 
part  of  subscription  to  stock,  nor  how  the  non- 
possession  of  the  certificate  affects  that  right  in 
either  case.  In  Mandl^faum  v.  North  Ameri- 
can Min.  Go.  4  Mich.  465,  cited  by  respondent, 
the  Question  arose  between  a  stockholder  who 
had  lost  his  certificate,  to  which  was  attached 
a  blank  power  of  attorney  for  its  transfer 
signed  by  the  original  holder,  of  whom  the 
loser  purchased  it,  and  the  vendee  of  the 
finder,  who  had  purchased  it  in  good  faith, 
and  to  whom  the  company  issued  a  certificate 
after  notice  of  the  loss  by  the  true  owner.  It 
was  there  held  that  the  holder  of  a  certificate 
so  indorsed  and  transferred  is  entitled  to  the 
same  rights  respecting  it,  as  agidnst  third  par- 
ties, which  the  law  confers  upon  the  holder  of 
commercial  paper.    It  is  obvioaa  that  a  broad 
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distinction  exists  between  that  case  and  this. 
The  corporation  there  might  well  be  estopped 
to  deny  the  title  of  one  to  whom  it  transferred 
the  stock  after  notice  of  the  loss,  but  that  does 
not  touch  the  question  of  its  right  to  enforce 
a  delinquent  assessment  notwitlistanding  the 
transfer.  In  this  state  neither  the  finder  of  an 
indorsed  certificate  nor  his  vendee  would  ac- 
quire any  right  to  the  stock.  Shenoood  v. 
Meadow  Valley  Min.  Co,  60  Cal,  413. 

The  fact  that  plaintiff  did  not  know  of  the 
assessment  at  the  time  he  demanded  the  trans- 
fer, nor  at  the  time  suit  was  commenced,  does 
not  affect  the  validity  of  the  assessment,  nor 
the  liability  of  the  stock  therefor;  but  it  is  evi- 
dent  that,  if  respondent's  contention  is  sound, 
the  holder  of  stock  may  not  only  be  deprived 
of  the  benefit  of  an  advantageous  sale,  which 
he  would  desire  to  make  under  any  circum- 
stances, but  he  would  be  denied  the  risht  to 
dispose  of  his  stock  to  avoid  personal  liability 
for  debts  about  to  be  incurred  which  he  did 
not  approve,  and  which,  in  his  Judgment, 
would  be  ruinous,  not  only  to  the  corporation 
but  to  himself  as  a  stockholder.  The 
ment  and  order  appealed  from  should 
versed. 

We  concur:    Britt,  C;  Belcher,  C. 

Per  CiarUMB: 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  appealed  from  are 
rever9edn 


(In  Banc.) 
Sidney  V.  SMITH  et  al„  Eeepts., 

V, 

SAK    FRANCISCO  &  NORTH  PACIFIC 
RAILWAY  COMPANY  et  al,,  Appis. 
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1.  A  person  holding  stock  in  u,  eorpora- 
ttosft  BM  u,  dnnmy  for  the  real  owner 
without  any  mterest  In  the  stock,  which  Is  reflris- 
tered  in  his  name  for  tbe  purpose  of  enabUnir  the 
real  owner  to  avoid  certain  statutory  liabilities, 
whether  such  purpose  would  be  effectual  or  not, 
is  not  a  bona  fide  holder  who  can  be  entitled  to 
vote  upon  It  under  Code  1872/.!  812. 

2.  A  yraajf  anthorisiii^  the  ▼otiiiir  of  m, 
bloek  of  stock  in  accordance  with  the 
determination  of  a  majority  of  tboee  who 
own  It  is  made  t>y  an  airreement  into  which  they 
enter,  as  one  of  tbe  conditions  of  their  uniting 
to  purchase  the  stock,  that  they  will  vote  it  as  a 
unit  for  five  years  in  accordance  with  the  deci- 
sion of  a  ma^rity  to  be  determined  by  ballot. 

8.  An  owner  of  stock  cannot  revoke  an 
agreement  made  with  other  persons  as  a  con- 
dition of  their  Joininff  to  purchase  a  majority  of 
tbe  stock  of  a  corporation,  although  they  take 
certificates  in  their  Individual  names,  to  the  ef- 
fect that  the  stock  shall  l>e  voted  as  a  unit  for 
five  years  as  a  majority  of  them  shall  determioe  by 
ballot. 


4«   Owners  of  the  majority  of  stock  in  a 

corporation  may  lawfully  ag^ree  to  be  bound  by 
the  will  of  the  majority  of  themselves  In  voting' 
the  stock. 

6.  An  air>*eement  to  restrain  the  power 
of  ▼otinflf  stock  for  five  years  so  as  to  keep 
the  control  of  the  corporation  from  passing  to 
other  persons,  made  by  a  person  who  united  in 
purchasiog  a  block  of  stock,  is  not  illegal  as  in 
restraint  of  trade. 

6.  A  separation  of  the  ^voting  power  of 
stock  in  a  corporation  from  its  ownership  is 
not  illegal  or  against  public  policy. 

I  Beatty^  Ch,  J.,  dissetOs,) 

(January  15,  l&Bft.) 

APPEAL  by  defendants  from  a  judgment  of 
tbe  Superior  Court  for  the  City  and  County 
of  San  Francisco  in  favor  of  plaintiff  in  an 
action  brought  to  enforce  an  alleged  claim  of 
election  to  the  office  of  director  in  defendant 
corporation.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.W.  S.  Goodfellow,  Jesse  W.  Lil- 
ienthal*  and  Garrett  W.  MeEnemey»  for 
appellants: 

The  stock  books  of  a  corporation  are  not  con- 
clusive evidence  of  tbe  right  to  vote  at  stock- 
holder's meetings. 

Thomp.  Corp.  §  742;  People,  Allen,  v.  Hill, 
16  Cal.  118:  Brewster  v.  Hartley,  87  Cal.  15; 
Stewart  v.  Mahoney  Min,  Co.  54  Cal.  149;  Peo- 
ple V.  Hobinson,  64  Cal.  878;  Graves  v.  Mono 
Lake  Bydraulie  Min.  Co.  81  Cal.  808;  State, 
Rankin,  v.  Leete,  16  Nev.  242;  State,  Reed,  v. 
Smith,  15  Or.  98;  P^opU  v.  Devin,  17  111.  84. 

It  is  a  very  slight  penalty  to  invoke  against 
tbe  owner  of  shares  perpetrating  a  legal  fraud 
upon  creditors,  and  endeavoring  to  evade  the 
laws  of  the  state  by  a  trick,  to  say  that  he 
shall  have  thereby  deprived  himself  of  the 
right  to  vote  the  shares  that  he  owns.  Such  a 
transfer,  even  though  '*out  and  out,"  is  void 
as  against  creditors  and  other  shareholders. 

Thomp.  Corp.  §  8259;  Cook,  Stock  &  Stock- 
holders,  g  863. 

The  proxy,  having  in  contemplation  of  law 
been  given  by  Ladenburg,  Thalman,  &  Com- 
pany, the  owners  of  the  shares,  and  that  firm 
having  been  dissolved  by  the  death  of  one  of 
its  members  after  the  giving  of  the  proxy  and 
before  the  holding  of  the  election, the  proxy  had 
therebv  become  revoked,  and  therefore,  having 
been  challenged  upon  that  ground,  with  others, 
was  properly  rejected. 

Rowe  V.  Rand,  111  Ind.  206;  M'Naughton  v. 
Narris,  1  Hayw.  (N.  C.)  216. 

The  agreement  of  March  22,  1898,  which  re- 
quired the  entire  holdings  of  Smith.  Foster, 
and  Markham,  and  their  associates,  to  be  voted 
as  a  unit  according  to  a  ballot  made  by  Foster, 
Markham,  and  Smith,  constituted  a  proxy  to 
vote  those  shares  in  accordance  with  the 
ballot. 

Morawetz,  Priv.  Corp.  §  486;  1  Am.  &Eng. 
£nc.  Law.  2d  ed.  p.  957,  and  cases. 

The  intention  of  all  parties,  thoroughly  dis- 


XOTB.— Fbr  voting  trusts  of  corporate  stock,  see  I  For  right  to  vote  by  proxy  In  privtite  corpora- 
Oarke  v.  Central  R.  Bt  Bkg.  Go.  (C.  C.  S.  D.  Ga.)  16  L.  I  tlbns,  see  People's  Home  Sav.  Bank  v.  8an  Fran- 
R.  A.  688,  and  note;  also  Harvey  v.  Linvllle  Improv.  I  Cisco  City  h  County  Super.  Ct.  (Cal.)  29  L.  R.  A. 
Co.  (N.C.) SUB.  A.  866.  1844. 
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closed  at  the  time,  was  that  the  entire  block 
of  stock  should  be  cast  for  the  same  ticket. 
The  only  way  to  give  effect  to  that  iDtention 
is  to  give  any  and  every  party  to  the  agreement 
the  power  to  vote  all  the  shares  for  the.direc- 
tors  selected  at  the  preliminary  ballot. 

Chater  v.  San  Francisco  Sugar  Ref.  Co,  19 
Cal.  220;  Shorb  v.  Beaudry,  56  Cal.  450;  Car- 
nell  V.  Carbin,  64  Cal.  197. 

Messrs.  Pafl^e*  MeCatcheiit  A  Bella,  for 
respondents: 

The  stock  books  of  the  corporation  are  con- 
clusive evidence  of  the  rightlto  vote  at  stock- 
holders' meetings,  in  the  absence  of  an  objec- 
tion by  the  real  owner  of  the  stock. 

3farket  Street  R.  Co.  v.  HeUman,  109  Cal. 
589;  Ex  parte  WiOcocks,  7  Cow.  411,  17  Am. 
Dec.  525;  Re  Barker,  6  Wend.  509;  Re  Elec- 
tion of  Mohawk  d  H.  R.  Co.  19  Wend.  135; 
Re  Election  of  Long  Island  R  Co.  Id.  44,  32 
Am.  Dec.  429;  Re  Election  of  St.  Lawrence  S. 
B.  Co.  44  N.  J.  L.  589;  Eoppin  v.  Buffum,  9 
R.  I.  513,  11  Am.  Rep.  291;  Re  Election  of 
Argus  Printing  Co.  1  N.  D.  484,  12  L.  R.  A. 
781;  State,  White,  v.  Ferris,  42  Conn.  560; 
Pender  Y.  Lushington,  L.  R.  6  Ch.  Div.  70. 

The  intention  of  the  transaction,  indicated 
bv  the  offer  of  evidence,  would  not  exclude 
Guodecker  and  Wagner  from  the  category  of 
bona  fide  holders. 

Re  Election  of  St.  Lawrence  S.  B.  Co.  44  N. 
J.  L.  540;  StaU,  Rankin,  v.  Leete,  16  Nev. 
242. 

The  contract  between  Foster,  Mark  ham  and 
Smith  was  not  in  form  or  essence  a  proxy. 

Market  Street  R.  Co.  v.  Hellnian,  109  Cal. 
598. 

On  petition  for  rehearing. 

A  proxy  cannot  be  good  as  between  parties, 
and  bad  as  against  the  corporation  and  other 
stockholders. 

Tunis  V.  Hestonmlle,  M.  <fe  F.  Pass.  R.  Co. 
149  Pa.  70,  15  L.  R.  A.  665;  Re  Argus  Co.  v. 
Manning,  138  N.  Y.  557. 

Section  2356  of  the  Civil  Code  provides  as 
follows:  * 'Unless  the  power  of  an  agent  is 
coupled  with  an  iDterest  in  the  subject  of  the 
agency  it  is  terminated  by:  (1)  its  revocation 
by  the  principal." 

The  language  of  this  clause  expressly  con- 
cedes the  right  of  revocation  in  every  case  ex- 
cept one,  viz. ,  that  one  in  which  the  agency  is 
coupled  with  an  interest  in  the  subject  of  the 
agency. 

An  agency  granted  upon  a  valuable  consid- 
eration alone  is  revocable  at  the  will  of  the 
principal. 

Flanagan  v.  Brown,  70  Cal.  254;  Parke  v. 
Frank,  75  Cal.  367;  Mechem,  Agencv,  §  204; 
Blumenthal  v.  Ooodall,  89  Cal.  251  f  Reed  v. 
Bank  of  Newburgh,  6  Paige,  337. 

The  interest  referred  to  "must  be  an  inter- 
est in  the  property,  on  which  the  power  is  to  be 
exercised.  It  is  not  enough  that  the  donee  of 
the  power  is  interested  in  that  which  is  pro- 
duced by  the  exercise  of  the  power." 

Barr  v.  Schroeder,  32  Cal.  617;  Travers  v. 
Crane,  15  Cal.  19;  Fri?ik  v.  Roe,  70  Cal.  298; 
Hep  V.  Dolphin,  92  Hun,  230. 

Although  stockholders  may  combine  their 
shares  for  a  lawful  object,  or  agree  so  to  do, 
such  agreement,  if  not  already  executed,  can- 
not be  enforced  against  an  unwilling  party. 
85  L.  R.  A. 


Clarke  v.  Central  R.  dBkg.  Co.  50  Fed.  Rep. 
845,  15  L.  R.  A.  688;  Oaae  v.  Fisher,  5  N.  D. 
297,  81  L.  R.  A.  557;  OnJfUh  v.  Jewett,  15 
Week.  L.  Bull.  419;  Shepaug  Voting  Trust 
Cases,  60  Conn.  658;  White  v.  Thonuu  In- 
flatable Tire  Co.  52  N.  J.  Eq.  178;  Hqfer 
V.  New  York,  L.  E.  d  W.  R.  Co.  14  Week.  L. 
Bull.  68;  Ervin  v.  Philadelphia  <fc  R.  R.  Co.  7 
Ry.  &  Corp.  L.  J.  87;  Vanderbilt  v.  Bennett,  2 
Ry.  &  Corp.  L.  J.  409;  1  Beach,  Priv.  Corp. 
§805. 

Harrison*  J.,  delivered  the  opinion  of  the 
court: 

At  the  election  for  directors  of  the  8aa  Fran- 
cisco &  North  Pacific  Railway  Company, 
which  was  had  at  the  annual  meeting  of  the 
stockholders  held  February  25,  1896,  the  votes 
offered  by  Peter  Qundecker,  G.  E.  Wagner. 
and  Sidney  V.  Smith,  in  whose  names  certain 
shares  of  stock  stood  on  the  books  of  the  cor- 
poration, were  rejected,  and  at  the  close  of 
the  election  the  chairman  of  the  meeting  an- 
nounced that  Antoine  Borel.  A.  W.  Foster, 
Andrew  Markham,  P.  N.  Lilienthal,  George  A. 
Newhall,  James  B.  Stetson,  and  John  L.  How- 
ard had  been  duly  elected  directors  of  said 
corporation  for  the  year  then  next  ensuing. 
The  votes  of  Gundecker  and  Wagner  were  re- 
jected upon  the  ground  that  they  were  not 
bona  fide  stockholders  in  the  corporation,  and 
the  vote  of  Smith  was  rejected  upon  the  ground 
that  by  virtue  of  a  certain  ^reement  between 
him  and  two  other  stockholders'^ Foster  and 
Markham — the  stock  of  the  three  had  been 
pooled  for  the  term  of  five  years,  to  be  voted 
as  a  unit,  and  was  cast  in  pursuance  of  that 
agreement.  If  the  votes  thus  rejected  had 
been  received,  the  election  would  have  resulted 
in  the  choice  of  Smith  as  one  of  the  directors 
instead  of  Lilienthal.  The  present  action  was 
brought  under  §  815^  of  the  Civil  Code, 
for  the  purpose  of  having  it  declared  that 
Smith  iostead  of  Lilienthal  was  elected  a  di- 
rector at  said  election.  The  superior  court 
found  that  Gundecker  and  Wagner  were  bona 
fide  stockholders,  and  that  their  vote  should 
have  been  received,  and  that  the  agreement 
by  Smith  with  the  other  stockholders  did  not 
preclude  him  from  the  right  to  vote  the  stock 
standing  in  his  own  name  as  he  might  choose, 
and  that  the  vote  by  the  other  stockholders  for 
his  stock  was  unauthorized  and  his  own  vote 
should  have  been  received.  Judgment  was 
thereupon  rendered  that  Lilienthal  had  not 
been  chosen  as  a  director,  and  was  not  entitled 
to  exercise  the  office,  and  that  at  the  said  elec- 
tion Smith  was  chosen  one  of  the  directors  and 
was  entitled  to  be  so  recognized.  A  motion 
for  a  new  trial  on  behalf  of  the  defendant! 
was  denied,  and  from  both  the  judgment  and 
the  order  denying  the  new  trial  appeals  have 
bpfiTi  take D 

1.  The  Gundecker  and  Wagner  Stock.  At 
the  time  of  the  election,  and  for  more  than  ten 
days  prior  thereto,  there  were  standing  upon 
the  books  of  the  corporation  4,200  shares  of 
stock  in  the  name  of  Peter  Gundecker  and 
4,485  shares  in  the  name  of  G.  E.  Wagner,  and 
they  were  represented  at  the  election  by  An- 
toine Borel,  to  whom  they  had  given  their 
groxy.  When  their  votes  were  tendered  by 
Orel,  a  protest  was  made  against  receiving 
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them,  opon  the  ground  {that  neither  of  them 
^as  or  had  been  a  bona  fide  stockholder  of  the 
corporation,  and  thereupon  the  protest  was 
sustained,  and  the  votes  rejected.    In  support 
of  the  action  of  the  chairman  in  rejecting  these 
votes  it  is  alleged  in  the  answer  herein  that 
neither  Gundecker  nor  Wagner  ever  held  or 
owned  any  shares  of  stock  of  the  corporation; 
or  was  ever  a  bona  fide  stockholder  therein ; 
that  the  true  owner  of  said  shares  was  the  firm 
of  Ladenburg,  Thalman,  &  Co.,  of  New  York. 
At  the  hearing  before  the  court  an  affidavit 
for  a  continuance  was  presented  for  the  pur- 
X)ose  of  enabling  the  defendants  to  take  the 
depositions  of  certain  witnesses  in  New  York, 
including  Gundecker  and  Wagner,  to  establish 
this  iseue,  and  it  was  admitt^  by  the  plain- 
tiffs that  if  the  witnesses  were  present  they 
would  testify  to  the  matters  set  forth  in  the 
affidavit,  reserving,  however,  their  objections 
to  its  materiality.    The  matters  thus  set  forth 
in  the  affidavit  are  that  at  the  time  Gundecker 
and  W^^er  gave  cheir  proxies  to  Borel  they 
were  neither  of  them  holders  or  owners  of  any 
stock  in  the  defendant  railway  company,  and 
had  never  held  or  owned  any  stock  in  said  com- 
pany; and  that  at  the  time  the  shares  were  trans- 
ferred to  their  names  they  belonged  to  the  firm 
of  Ladenburg,  Thalman,  &  Co.,  who  caused 
said  shares  to  be  so  transferred  to  the  names 
of  Gundecker  and  Wagner  as  dummies,  so  as 
to  avoid  for  said  Liadenburg,  Thalman,  &  Co. 
the  liability  of  a  stockholder  for  the  debts  of 
said  defendant  railroad  company.    When  the 
defendants  offered  this  admission  of  the  plain- 
tiffs in  evidence,  the  court  excluded  it  upon 
the  objection  of  the  plaintiffs  that  it  was  im- 
material.    For  the  purpose  of  determining  the 
present  appeal,  it  must  be  assumed  that,  if  the 
witnesses  had  testified  in  accordance  with  the 
admission  of  the  plaintiffs,  the  court  would 
have  found  the  facts  in  accordance  with  their 
testimony,  so  that  the  real  question  to  be  de- 
termined is  whether,  if  such  were  the  facts, 
the  votes  of  Gundecker  and  Wagner  should 
have  been  received,  and  this  depends  upon  a 
proper  construction  of  the  provision  in  §  312 
of  the  Civil  Code,  re<juiring  every  voter  at  an 
election  for  directors  m  a  corporation  to  be  "a 
bona  fide  stockholder  having  stock  in  his  own 
name  on  the  stock  books  of  the  corporation, 
at  least  ten  days  prior  to  the  election." 

The  act  in  relation  to  corporations  passed 
at  the  first  session  of  the  legislature  of  this 
state  (Stat.  1850,  p.  347)  made  different  provi- 
sions for  different  kinds  of  corporations,  and 
also  different  requirements  on  the  part  of  the 
stockholders  for  the  election  of  directors.  The 
provision  generally  made  in  this  respect  was 
that  the  directors  should  be  elected  by  the 
stockholders,  and  that  "each  stockholder  shall 
be  entitled  to  as  many  votes  as  he  owns  shares 
of  stock  in  the  company."  Sections  35,  105, 
1^,  187.  The  chapter  relating  to  railroad 
companies  provided  (§  59)  that  the  stockholder 
must  have  owned  his  stock  for  thirty  days 
next  preceding  the  election  in  order  to  entitle 
him  to  vote;  and  that  ''no  stockholder  shall 
vote  at  any  such  election  upon  any  stock  ex- 
cept such  as  he  shall  have  owned  for  such 
thirty  days;"  and  the  chapter  relating  to  bridge 
companies  provided  (§  159)  that  the  stock- 
holder could  vote  only  upon  such  stock  as  he 
35  L.  R  A. 


had  "owned  absolutely,  or  as  executor,  admin- 
istrator, or  guardian,  for  thirty  davs  previous 
to  such  election."  The  act  authorizing  the  in- 
corporation of  mining  and  manufacturing  com- 
panies, passed  in  1858  (Stat.  1858.  p.  87),  pro- 
vided (§  5)  that  "each  stockholder  either  in 
person  or  by  proxy,  shall  be  entitled  to  as 
many  votes  as  he  owns  shares  of  stock;"  and 
further  provided  (§11):  "Whenever  an v  stock 
is  held  oy  any  person  as  executor,  adminis- 
trator, guardian,  or  trustee,  he  shall  represent 
such  stock  at  all  meetings  of  the  company,  and 
may  vote  accordingly  as  a  stockholder."  The 
statute  relating  to  the  incorporation  of  railroad 
companies  was  revised  and  re-enacted  in  1861 
(Stat.  1861,  p.  607),  and  §  5  of  that  act  pro- 
vided that  directors  should  be  fleeted  "by  a 
majority  of  the  votes  of  the  stockholders  beinfi^ 
present  in  person  or  by  written  proxy;  and 
every  stockholder  being  so  present,  either  in 
person  or  by  proxy,  at  any  election  for  direc- 
tors shall  be  entitled  to  give  one  vote  for  every 
share  of  stock  which  he  mav  have  owned  for 
ten  days  next  preceding  such  election;  but  no 
stockholder  shall  vote  at  any  such  election 
upon  any  stock,  except  such  as  he  shall  have 
owned  for  ten  days.''  In  none  of  these  stat- 
utes  was  it  provided  that  the  stock  owned  by 
the  stockholder  should  stand  in  his  name  upon 
the  books  of  the  corporation. 

At  the  adoption  of  the  Civil  Code  in  1872 
the  legislature  sought  to  bring  into  a  single 
system,  applicable  to  all  corporations,  so  far  as 
practicable,  the  entire  method  of  corporate 
organization  and  management,  and,  having 
provided  that  directors  should  be  chosen  an- 
nually by  the  stockholders,  provided  in  g  807 
that  every  stockholder  should  have  the  right 
to  vote  in  person  or  by  proxy  the  number  of 
shares  standing  in  his  name,  "as  provided  in 
§  812."  It  is  provided  in  §  312  that  to  entitle 
a  person  to  vote  he  must  be  "a  bona  fide  stock- 
holder, having  stock  in  his  own  name  on  the 
stock  books  of  the  corporation  at  least  ten 
days  prior  to  the  election."  It  is  thus  made 
a  requisite  of  the  right  to  vote  that  the  voter 
shall  not  only  be  registered  as  a  stockholder, 
but  that  he  shall  have  been  so  registered  for  at 
least  ten  days  prior  to  the  election,  and  that  he 
shall  also  be  a  bona  fide  stockholder  at  the 
time  of  the  election.  The  provision  in  §  813 
that  the  shares  of  stock  of  an  estate  of  a  minor 
or  insane  person  may  be  "represented" — that 
is,  voted —  by  his  guardian,  and  of  a  deceased 
person  by  his  executor  or  administrator,  indi- 
cates that  these  officers  would  be  entitled  to 
vote  the  stock  without  having  it  transferred  to 
their  own  name.  See  lie  Ejection  of  Cape  May 
dk D.Bay  Nav,  Co.  51  N.  J.  L.  78.  These 
provisions  are  substantially  those  previously 
existing  in  reference  to  railroad  corporations, 
although  there  is  added  thereto  the  require- 
ment that  the  stock  must  stand  in  the  name  of 
the  voter;  and,  while  the  requirement  of  §  159 
of  the  act  of  1850,  that  the  stockholder  must 
have  owned  the  stock  "absolutely"  in  order  to 
entitled  him  to  vote,  is  not  preserved,  it  is  now 
required  that  in  all  cases  he  must,  at  the  time 
of  the  election,  be  a  bona  fide  stockholder. 
The  legislature  having  included  this  as  a  re- 
quirement, it  must  be  assumed  that  something 
was  intended  thereby  in  addition  to  what  was 
previously  made  a  qualification  for  voting,  and 
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it  is  the  duty  of  courts  to  ascertain  this  inten- 
tioD,  and  construe  the  words  accordingly. 
Under  the  previous  statutory  provisions  in  this 
state  it  had  been  decided  in  People  v.  EiU,  16 
Cal.  118,  that  the  surviving  partner  of  one  in 
whose  name  stock  belonging  to  the  partnership 
was  registered  upon  the  books  of  the  corpora- 
tion hiul  the  right  to  represent  and  vote  the 
stock  at  an  election  of  officers,  and  that  the  ad- 
ministrator of  the  partner  in  whose  name  the 
stock  was  registered  did  not  have  such  rieht; 
saying  that  '*the  real  owner  of  stock  should  be 
entitled  to  represent  it  at  the  meetings  of  the 
corporation,  and  the  mere  fact  that  he  does 
not  appear  as  owner  upon  the  books  of  the 
company  should  not  exclude  him  from  the 
privilege  of  doing  so."  In  that  decision 
the  court  pointed  out  the  distinction  between 
the  statutes  of  this  state  and  of  those  states 
in  which  the  trausfer  books  were  made  the  ex- 
clusive evidence  of  the  right  to  vote;  and  it  is 
reasonable  to  suppose  that  the  provision  that 
the  voter  must  have  stock  standing  in  his  own 
name  was  made  in  view  of  that  decision. 

As  early  as  1825  the  legislature  of  New  York 
provided  by  statute  that  the  transfer  books  of 
an  incorporated  company  should  be  the  evi- 
dence of  who  were  the  stockholders  of  the  com- 
pany, and  should  determine  the  right  of  any 
claimant  to  vote  at  an  election.  This  statute 
has  remained  in  force  in  that  state,  and  has  been 
followed  in  other  states  by  similar  statutes,  or, 
in  the  absence  of  any  statute  on  the  subject,  by 
accepting  the  decisions  thereunder  as  author- 
ity for  determining  the  same  question.  8ee 
Downing  v.  Potts,  28  N.  J.  L.  75;  Hoppin  v. 
Buffum,  9  R.  I.  518,  11  Am.  Rep.  291;  8tate, 
White,  V.  Ferris,  42  Conn.  560.  Under  this 
statute  it  was  held  that  a  registered  stockholder 
had  the  right  to  vote  at  an  election  of  officers, 
even  though  he  held  the  stock  as  trustee  for 
others  without  any  beneficial  interest  therein 
{Be  Barker,  6  Wend.  509),  or  though  his  stock 
bad  been  hypothecated  for  its  full  value  (Ex 
parte  WiUcocks,  7  Cow.  402, 17  Am.  Dec.  525); 
and  when  the  stock  belonging  to  a  bank  was 
registered  in  the  name  of  its  cashier,  who  held 
it  merely  in  trust,  and  who  had  been  super- 
seded by  another  in  that  office,  it  was  held  that 
the  vote  of  the  registered  stockholder  should  be 
received  in  preference  to  the  vote  tendered  by 
his  successor  {Be  Election  of  Mohawk  d;  E.  B. 
Go.  19  Wend.  135).  It  was,  however,  held  in 
Ex  parte  Holmes,  5  Cow.  426,  that  where  stock 
belonging  to  ihe  corporation  itself  was  regis- 
tered In  the  name  of  an  individual  he  would 
not  have  the  right  to  vote  it,  for  the  reason  that, 
since  it  was  the  property  of  the  corporation, 
it  could  not  be  voted  at  all.  Bee  also  Brew- 
ster V.  Hartley,  87  Cal.  15,  99  Am.  Dec.  287. 
It  may  be  assumed  that  at  the  adoption  of  the 
Civil  Ck>de  in  1872  the  legislature  was  aware 
of  the  provisions  of  the  statutes  of  New  York, 
and  of  the  decisions  thereunder,  and  those  of 
similar  import  in  other  states,  to  the  effect  that 
the  one  who  is  registered  as  a  stockholder  wa^ 
entitled  to  vote,  even  though  at  the  time  of 
voting  he  had  no  interest  in  the  stock;  and  the 
insertion  of  the  words  **bona  fide"  as  an  ele- 
ment of  his  qualification,  in  addition  to  the 
other  requirements  of  the  section,  was  doubt- 
less made  in  view  of  such  decisions. 

Under  a  statute  requiring  hipi  to  be  the 
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owner,  it  has  been  held  sufficient  that  he  be 
registered  as  the  owner,  and  that  the  corpora- 
tion could  not  inquire  into  the  character  of  his 
ownership;  but  when  he  is  required  to  be  a 
**bona  fide  stockholder"  the  nature  of  the  title 
under  which  he  holds  the  stock  is  open  to  in- 
quiry. It  will  be  observed  that  the  require- 
ment is  not  that  he  shall  be  a  bona  fide 
**owner"^of  the  stock,  but  that  he  shall  be  a 
bona  fide  stockholder.  The  provision  in  §  298« 
Civ.  Code,  that  the  owners  of  stock  are  called 
''stockholders,"  does  not  need  or  admit  of  the 
construction  that  only  those  are  stockholders 
who  are  owners  of  stock.  This  section  does 
not  purport  to  be  a  definition  of  the  term 
'  'stockholder,"  or  to  limit  its  extent,  as  would 
have  been  the  case  if  it  had  said  that  stock- 
holders are  those  who  own  the  shares  of  stock 
in  a  corporation,  but  is  consistent  with  holding 
that  others  may  be  stockholders  than  merely 
those  who  are  the  owners  of  the  stock,  and 
for  the  purpose  of  avoiding  such  construction 
§812  requires  the  voter  at  an  election  to  be  a 
bona  fide  stockholder.  One  may  be  a  bona 
fide  stockholder  without  being  the  owner  of 
the  stock.  He  may  have  caus^  himself  to  be 
registered  as  a  stockholder  in  the  utmost 
good  faith,  both  towards  the  corporation  and 
also  towards  his  fellow  stockholders,  and  yet 
he  may  not  be  the  owner  of  the  stock.  The 
owner  of  the  stock  may  have  pledged  it  as  se- 
curity for  his  indebtedness,  and  Uie  creditor 
may  have  caused  it  to  be  transferred  to  his 
own  name  upon  the  books  of  the  corporation 
without  changing  its  ownership.  Civ.  Code, 
§  2888;  Hawl^  v.  Brumagim,  88  Cal.  894.  It 
may  be  placed  in  the  name  of  one  as  trustee 
to  hold  under  an  express  trust,  without  any 
interest  in  the  stock,  but  for  the  sole  purpose 
of  applyiue  the  income  or  disposing  of  the 
proceeds  of  its  sale  according  to  the  terais  of 
the  trust.  It  may  be  the  properUr  of  an  estate, 
and  transferred  into  the  name  of  the  executor. 
In  all  such  cases  the  transfer  would  be  in  good 
faith,  and  the  person  in  whose  name  it  was 
registered  would  be  a  bona  fide  stockholder. 
Be  Election  of  Argus  Printing  Co,  1  N.  D. 
434, 12  L.  R.  A.  781.  The  provisions  of  §  322. 
Civ.  Code,  by  which  the  liabilities  of  pledgees 
and  trustees  in  whose  name  stock  is  registered 
are  limited  to  that  section,  imply  that  such 
limitation  does  not  exist  in  other  relations 
which  these  persons  sustain  to  the  corporation, 
and  corroborates  the  proposition  that  they  are 
not  to  be  precluded  from  voting  at  an  election. 
Section  312  provides  that  "at  all  elections  or 
votes  had  for  any  purpose  there  must  be  a  ma- 
jority of  the  subscribed  capital  stock  repre- 
sented, either  in  person  or  by  proxy  in  writ- 
ing." But,  if  stock  that  is  registered  in  the 
name  of  a  pledgee,  or  of  a  trustee,  or  of  an  ex- 
ecutor, cannot  be  voted,  it  might  not  infre- 
quently happen  that  a  majority  of  the  stock 
would  not  be  represented  at  an  election.  This 
section  received  a  construction  in  Stewart  y. 
Mahoney  Min,  Co.  54  Cal.  149.  and  it  was 
there  held  that  one  in  whose  name  stock  was 
registered  upon  the  books  of  the  corporation^ 
but  who  had  no  interest  therein,  and  was  not 
the  owner  of  any  stock  in  the  corporation,  had 
no  right  to  vote  the  stock;  that  he  was  neither 
the  proxy  nor  the  representative  of  the  owners 
of  the  stock,  nor  a  member  of  the  corporation » 
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and  was,  therefore,  not  a  bona  fide  stock- 
holder. The  construction  then  given  by  the 
court  to  this  section  has  never  been  modified, 
and  must  be  regarded  as  a  controlling  author- 
ity in  the  present  case.  The  case  of  People  v. 
Bobinson,  64  Cal.  878,  involved  only  the  con- 
struction of  the  act  of  1858.  It  will  be  ob- 
served that  in  that  case  one  of  the  considera- 
tions stated  in  the  opinion  upon  which  the  de- 
cision was  made  was  that  it  did  not  appear 
that  the  right  of  the  resistered  stockholder  to 
vote  as  he  did  was  challenged,  or  that  his  ven- 
dee attempted  or  claimed  the  right  to  cast  the 
vote.  That  case,  moreover,  was  not  an  action 
under  g  816,  but  was  in  the  nature  of  a  quo 
warranto  to  oust  the  defendants  from  the  offi- 
ces of  trustees. 

It  may  not  be  easy,  nor  is  it  requisite  under 
the  facts  in  this  case,  to  formulate  a  definition 
of  abonafide  stockholder  which  shall  cover  all 
cases  or  to  draw  a  line  of  exclusion  by  which 
the  right  to  vote  shall  be  determined ;  but  we 
are  very  clear  that  one  in  whose  name  stock  has 
been  registered  upon  the  books  of  the  corpora- 
tion, but  who  has  never  had  any  interest  in 
the  stock,  and  is  only  a  dummy  for  the  real 
owner,  and  when  the  object  of  such  registra- 
tion was  for  the  admitted  purpose  of  enabling 
the  real  owner  to  avoid  certain  statutory  lia- 
bilities, whether  such  purpose  would  be  effect- 
ual or  not,  is  not  a  bona  fide  stockholder  within 
he  meaning  of  this  section,  and  should  not  be 
allowed  to  vote  at  an  election. 

2.  The  Smith  Stock.  The  exclusion  of  the 
vote  tendered  by  Smith  upon  the  stock  stand- 
ing in  his  name  was  by  reason  of  the  follow- 
ing facts:  In  February,  1808,  the  estate  of 
James  M.  Donahue,  deceased,  was  the  owner 
of  42,000  shares,  or  thereabouts,  of  the  capital 
stock  of  the  defendant  railway  company, 
which  the  superior  court  of  Marin  county  had 
ordered  to  be  sold  in  the  course  of  the  admin- 
istration of  his  estate.  Prior  to  the  sale,  an 
agreement  was  entered  into  between  Smith. 
Foster,  and  Markham  for  the  purchase  of  this 
stock  as  an  entirety  upon  the  representations 
of  Smith  that  upon  acquiring  the  shares  an 
agreement  would  be  made  by  them  whereby  in 
order  to  secure  the  control  of  the  management 
and  business  policy  of  the  railway  company, 
and  for  its  prudent  and  economical  manage- 
ment in  the  interest  of  all  of  its  stockholders, 
the  said  42,000  shares  should  for  the  term  of 
five  years  thereafter  be  voted  as  a  unit  in  the 
election  of  directors  of  said  railway  company. 
In  pursuance  of  this  agreement.  Smith  and 
Foster,  on  the  24th  of  February,  made  their 
joint  bid  for  the  shares,  offering  to  purchase 
them  as  an  entirety  for  the  sum  of  $800,000 
and  upwards,  and  by  order  of  court  their  bid 
was  accepted,  and  on  March  28  the  sale  was 
completed,  and  the  price  paid.  After  the 
making  of  the  bid,  and  before  the  consumma- 
tion of  the  purchase  and  completion  of  the 
sale.  Smith  prepared  the  agreement  for  the 
voting  of  the  ^ares  as  a  unit  that  had  been 
contemplated  by  the  parties  to  the  purchase; 
and  on  the  22d  of  March  the  dame  was  exe- 
cuted in  triplicate  between  Smith,  Markham, 
and  Foster.  By  this  instrument,  after  reciting 
therein  that  the  parties  thereto  had  purchased 
the  42,000  shares  of  stock,  and  had  agreed  to 
retain  the  power  of  voting  the  stock  for  five 
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years,  ''so  as  to  keep  the  control  of  the  cor- 
poration from  passing  to  persons  other  than 
themselves,"  it  was  ''mutually  agreed  between 
said  Foster,  Markham,  and  Smith  that  they 
will,  during  said  period,  retain  the  power  to 
vote  said  shares  in  one  body;  and  that  the 
vote  which  shall  be  cast  by  said  shares,  whether 
for  directors  or  for  any  other  purpose,  shall  be 
determined  by  ballot  between  them  or  their 
survivors."  It  was  in  the  contemplation  of  the 
parties  to  the  agreement  that  they  might  sell  or 
otherwise  dispose  of  some  of  the  shares,  and 
accordingly  they  made  provision  in  this  instru- 
ment for  retaining  the  right  to  vote  the  stock 
so  sold  by  them,  and  annexed  thereto  the  form 
of  an  agreement  to  be  taken  by  them  from 
their  vendees.    This  form  or  draft  recited  the 

Eurchase  of  the  42,000  shares  by  Foster, 
mith,  and  Markham,  and  that  "for  the  pur- 
pose of  keeping  control  of  said  road  in  the  in- 
terest of  themselves  and  of  all  persons  who 
shall  buy  any  portion  of  the  stock  from  them," 
they  have  agreed  that  for  the  period  of  five 
years  "they  shall  vote  the  said  stock  in  one 
block"  at  all  elections  for  ofi^cers.  The  pur- 
chase of  the  stock  by  Foster,  Smith,  and  Mark- 
ham was  completed,  and  the  price  therefor 
paid  on  the  28d  of  March,  and  12.886  shares 
of  the  stock  were  transferred  on  the  books  to 
each  of  them;  5,000  shares  being  left  in  the 
name  of  the  Mercantile  Trust  Company,  sub- 
ject to  some  prior  trust.  Prior  to  the  day  for 
the  election  in  1896,  a  conference  was  called 
to  be  held  between  Foster,  Smith,  and  Mark- 
ham, upon  proper  notice  therefor,  to  determine 
by  ballot  how  the  vote  of  the  shares  should  be 
cast  at  the  next  annual  meeting  for  directors, 
and  in  accordance  with  said  notice  said  con- 
ference was  held,  at  which  Foster  and  Mark- 
ham were  present,  and  upon  a  ballot  had 
thereat  it  was  determined  that  said  shares 
should  be  voted  for  Foster,  Market,  New- 
hall,  and  Lilienthal  as  directors.  The  forego- 
ing matters  are  alleged  in  the  answers  of  the 
defendants,  and  at  the  trial  the  defendants 
sought  to  introduce  in  evidence  the  agreement 
of  Slarch  22,  and  offered  to  prove  in  connec- 
tion therewith  the  matters  set  forth  in  their 
answer  relative  thereto;  but  upon  the  objec- 
tion by  the  plaintiffs  to  this  offer,  "on  the 
ground  that  said  agreement  was  not  a  proxy, 
and  did  not  provide  that  any  of  the  parties 
thereto  should  vote  the  stock  belonging  to  the 
other,  and  that  it  was  revoked  before  the  elec- 
tion, and  was  invalid  as  against  public  policy," 
the  evidence  was  excluded,  the  court  saying: 
"I  will  assume,  for  the  purpose  of  my  ruling, 
that  it  was  a  valid  agreement,  but  that  it  was 
not  an  agreement  which  gave  any  authority 
to  any  other  person  to  cast  the  vote  of  Mr. 
Smith."  As  we  have  said  with  reference  to 
the  Gundecker  and  Wagner  stock,  for  the  pur- 
pose of  this  appeal  it  is  to  be  assumed  that  the 
evidence  offered  by  the  defendants  would 
sustain  the  allegations  of  their  answer,  and  the 
suflSciency  of  these  averments  to  authorize  the 
exclusion  of  the  vote  by  Smith  is  to  be  de- 
termined. It  was  shown  at  the  trial  that 
at  the  meeting  of  the  stockholders  held 
on  February  25,  Smith  tendered  a  vote  for 
the  shares  standing  in  his  name,  and  at 
the  same  time  Foster  presented  the  vote 
of  the  same  stock  by  himself  and  Markhaia 
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in  behalf  of  Smitb.  Mutual  protests  against 
tbe  votes  were  made  by  different  stockhold- 
ers, and  the  vote  cast  by  Foster  and  Mark- 
ham  was  received  and  counted,  and  that  cast 
by  Smith  was  rejected.  Smith  also  testified 
-that,  after  receiving  the  notice  for  the  confer- 
ence to  determine  the  ballot  to  be  cast,  he  in- 
formed Foster  and  Markham  that  he  did  not 
recognize  the  validity  or  legality  of  the  agree- 
^ment,  and  that  he  withdrew  from  the  same, 
and  would  not  be  bound  by  anything  which 
they  might  do  thereunder.  That  the  instru- 
ment of  March  22  constitutes  an  agreement 
that  the  42.000  shares  are  to  be  voted  **  in  one 
body,"  and  that  the  parties  thereto  agreed  that 
"they"  would  vote  the  stock  "in  one  block," 
ds  stated  therein  in  express  terms.  By  this  in- 
strument they  also  "mutually  agreed"  that 
"the  vote"  to  be  cast  by  said  shares  should  be 
<]etermined  bv  ballot  "between  them"  or  their 
survivors.  To  "determine  by  ballot"  is  to  as- 
certain the  result  of  balloting  upon  a  proposi- 
tion by  those  entitled  to  cast  the  ballots;  and 
the  "vote" — that  is,  the  voting  paper  or  ticket 
to  be  cast  for  the  officers,  which  the  parties 
agreed  should  be  thus  determined, — is  to  be  the 
same  for  the  entire  42,000  shares.  That  by 
virtue  of  this  agreement  an  authority  was 
given  by  each  of  the  parties  to  the  others  to 
determine  "the  vote"  to  be  cast  by  the  42,000 
shares  of  stock  is  too  clear  for  argument. 
When  they  mutually  agreed  that  they  would 
"determine"  between  them  the  vote  which 
"shall  be  cast"  for  directors,  they  declared  by 
necessary  implication  that  such  vote  should  be 
•<»st  in  accordance  with  the  results  of  that  bal- 
lot, and  that,  if  either  of  them  should  fail  to 
<^ast  the  vote  as  should  be  determined  by  the 
ballot,  the  vote  so  determined  might  be  cast 
by  the  others.  If  we  should  hold  that  this  in- 
strument is  to  be  construed  as  not  giving  au- 
thority to  the  majority  of  the  parties  thereto 
to  cast  the  vote  of  the  entire  42,000  shares  of 
stock,  as  mieht  be  determined  upon  such  bal- 
lot, we  should  be  compelled  to  hold  that  the 
instrument  was  prepared  in  disregard  of  the 
agreement  between  the  parties,  and  of  the  pur- 
pose for  which  it  was  to  be  executed.  If  there 
IS  any  ambiguity  in  the  language  used  for  the 
expression  of  that  agreement,  it  is  to  be  con- 
strued so  as  to  carry  the  agreement  into  effect, 
rather  than  to  defeat  its  operation.  No  par- 
ticular form  of  words  is  requisite  to  constitute 
a  proxy.  Morawetz,  Priv.  Corp.  §  486.  Like 
any  other  agency,  the  instrument  by  which  it 
is  created  may  be  informal;  but  if,  in  order  to 
give  effect  to  its  language  in  view  of  the  pur- 
pose for  which  it  is  executed,  it  is  necessary  to 
construe  the  instrument  as  creating  an  agency, 
such  construction  will  be  given.  The  mstru- 
ment  executed  between  the  parties  must,  there- 
fore, be  held  to  be  a  proxy,  and  to  authorize 
the  vote  of  the  42,000  shares  of  stock  to  be  cast 
in  accordance  with  the  determination  of  the 
majority  of  the  parties  thereto;  and,  if  it  was 
made  upon  a  consideration  sufficient  to  bind 
the  parties  to  its  enforcement,  it  must  be  re- 
garded as  still  operative.  One  of  the  induce- 
ments for  the  purchase  of  the  stock,  and  un- 
der which  the  parties  entered  into  the  agree- 
ment, was  that  the  shares  should  be  voted  in 
one  body,  and  held  for  five  years  as  a  unit. 
^  is  immaterial  that  the  voting  agreement  was 
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not  reduced  to  writing  and  executed  until  af- 
ter the  bid  had  been  made  for  the  stock.  It 
was  so  executed  before  the  parties  thereto  had 
completed  the  purchase,  and  become  the  own- 
era  of  the  stock  bv  paying  the  purchase  price. 
Nor  is  the  validftv  of  the  agreement  or  the 
effect  of  its  terms  different  by  reason  of  differ- 
ent certificates  having  been  issued  In  the  names 
of  the  several  parties  to  the  transaction,  rathar 
than  in  the  name  of  one  of  them.  The  agree- 
ment between  them  was  with  refereaoe  to  tl^ 
42,000  shares  of  stock,  and  that  it  should  be 
voted  as  a  unit,  and  the  purpose  of  the  agree- 
ment was  the  economical  management  of  tbe 
road,  and  to  prevent  irresponsible  persons 
from  getting  control.  It  was  within  tbe 
power  of  the  parties  to  contract  in  reference  to 
this  property  as  fully  as  with  regard  to  any 
other  property.  They  were  at  liberty  to  make 
as  a  condition  of  their  purchase  that  its  man- 
agement should  be  held  by  either  of  them,  or 
by  a  majority  of  the  three,  and  the  terms  of 
the  agreement  for  such  purchase  could  not  be 
repudiated  by  either  after  the  purchase  bad 
been  made.  It  may  be  assumed  that  neither 
of  tbe  parties  would  have  entered  into  the 
transaction  or  agreed  upon  the  purchase  of 
the  stock  except  upon  these  conditions,  and  it 
must  be  held  that  each  contributed  his  money 
to  the  purchase  of  the  stock  upon  the  promise 
made  to  him  by  the  others.  There  was  thus  a 
sufficient  consideration  for  the  agreement 
granting  the  right  to  vote  the  stock.  It  wag 
in  the  nature  of  a  power  coupled  with  an  in- 
terest, and,  being  given  for  a  valuable  consid- 
eration, could  not  be  revoked  at  the  pleasure 
of  either.    Hey  v.  Dolphin,  92  Hun,  230. 

Although  the  court,  in  excluding  this  evi- 
dence, assumed  that  the  instrument  was  valid, 
counsel  for  respondents  have  presented  an  ar 
gument  in  support  of  their  further  objection 
thereto  that  the  instrument  is  invalid  by  rea- 
son of  being  against  public  policy ;  and  it  there 
fore  becomes  necessary  to  consider  this  objec- 
tion, inasmuch  as  the  action  of  the  court, 
rather  than  its  reason  for  so  acting,  is  to  be  re- 
viewed; for,  if  the  instrument  is  invalid,  the 
refusal  of  the  court  to  allow  any  effect  to  be 
gained  from  its  exercise  was  proper.  "Public 
policy"  is  a  term  of  vague  and  uncertain  mean- 
ing, which  it  pertains  to  the  lawmaking  power 
to  define,  and  courts  are  apt  to  encroach  upon 
the  domain  of  that  branch  of  the  government 
if  they  characterize  a  transaction  as  invalid 
because  it  is  contrary  to  public  policy,  unless 
the  transaction  contravenes  some  positive  stat- 
ute or  some  well-established  rule  of  law.  Sir 
George  Jessel,  as  master  of  the  rolls,  said  in 
Besant  v.  Wood,  L.  R  12  Ch.  Div.  605,  that 
public  policy  is  "to  a  great  extent,  a  matter  of 
individual  opinion,  bemuse  what  one  man,  or 
one  judge,  .  .  .  might  think  against  pub- 
lic policy,  another  might  think  altogether  ex- 
cellent public  policy.^'  And  in  another  case 
(Printing  dh  N.  Registering  Ch.  v.  Sampton,  L. 
R.  19  Eq.  465)  the  same  jurist  said:  "  If  there 
is  one  thing  which  more  than  another  public 
policy  requires  it  is  that  men  of  full  aee  and 
competent  understanding  shall  have  the  mmost 
liberty  of  contracting,  and  that  their  contracts 
when  entered  into  freely  and  voluntarily  shall 
be  held  sacred  and  shall  be  enforced  by  courts 
of  justice."    It  is  not  in  violation  of  any  rule 
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or  principle  of  law  for  stockholders  who  own 
a  majority  of  the  stock  in  a  corporation  to 
cause  its  affairs  to  be  managed  in  such  way  as 
they  may  think  best  calculated  to  further  the 
ends  of  the  corporation,  and  for  this  purpose 
to  appoint  one  or  more  proxies,  who  shall  vote 
in  such  a  way  as  will  carry  out  their  plan. 
Nor  is  it  against  public  policy  for  two  or  more 
stockholders  to  agree  upon  a  course  of  corpo- 
rate action,  or  upon  the  officers  whom  they 
will  elect;  and  they  may  do  this  either  by  them- 
selves  or  through'  their  proxies,  or  they  may 
unite  in  the  appointment  of  a  sinele  proxy  to 
effect  their  purpose.    Any  plan  of  procedure 
they  may  agree  upon  implies  a  previous  com- 
parison of  yiews,  and  their  is  nothine  illegal 
in  an  agreement  to  be  bound  by  the  will  of  the 
majority  as  to  the  means  by  which  the  result 
shall  be  reached.    If  they  are  in  accord  as  to 
the  ultimate  purpose,  it  is  but  reasonable  that 
the  will  of  the  majority  should  prevail  as  to 
the  mode  by  which  it  may  be  accomplished. 
It  would  not  be  an  illegal  a^eement  if  articles 
of  partnership  should  provide  that  stock  in  a 
corporation  owned  by  the  partnership,  though 
standing  in  the  indiyidual  names  of  the  part- 
ners, should  be  yoted  by  one  of  its  members; 
and  it  is  no  more  against  public  policy  for 
such  an  agreement  to  be  entered  into  between 
stockholders  whose  interests  in  the  stock  are 
separate  than  where  their  interests  are  joint. 
Viewed  from  considerations  of  public  policy 
merely,  it  is  immaterial  whether  such  an  agree- 
ment is  made  by  the  members  of  an  existing 
partnership,  which  owns  the  shares,  or  in  pur- 
suance of  an  agreement  by  two  or  more  per- 
sons to  form  a  partnership  for  their  purchase, 
or  to  purchase  them  for  their  joint  account,  or 
as  one  of  the  terms  of  an  agreement  for  their 
purchase  by  persons  who  contemplate  no  rela- 
tion to  each  other,  other  than  that  of  owning 
stock  in  the  same  corporation.    Such  agree- 
ment would  in  any  case  be  outside  of  the  cor- 
poration, and  disconnected  with  the  interest 
of  every  other  stockholder,  and  in  either  case 
the  same  rules  would  control.    Whether  such 
an  agreement  is  illegal,  so  that  any  action  or 
Tote  under  it  can  be  set  aside,  or  is  of  such 
a  character  that  it  will  not  be  enforced,  will 
depend  upon  the  oblect  with  which  it  is  made, 
or  the  acts  that  are  done  under  it,  and  will  be 
governed  by  other  rules  of  law.    Mr.  Beach  in 
bis  treatise  on  Corporations,  says(§  804):  "The 
owners  of  shares  may  enter  into  agreements, 
as  between  themselves,  to  elect  the  officers  of 
the  company  and  to  manage  its  affairs  as  they 
or  a  majority  of  them  shall  determine,  and  it 
is  held  that  agreements  of  that  character  are 
not  illegal  nor  yoid  as  against  public  policy ;  for, 
as  was  said  by  the  court  in  a  leading  case,  their 
interests  are  identical  with  the  interests  of  the 
minority   of   shareholders."    The   authority 
thus  referred  to  is  FatUd»  y.  Fate*,  57  111.  416, 
11  A.m.  Rep.  24.    In  that  case  Faulds  was  the 
owner  of  a  majority  of  the  shares  of  stock  in 
a  corporation,  and  entered  into  an  agreement 
with  the  defendants  in  the  nature  of  a  partner- 
ship for  the  working  of  a  mine,  and  for  the 
purchase  by  the  defendants  from  him  of  two 
thirds  of  his  stock.    It  was  proyided  in  the 
agreement  between  them  that  they  would  elect 
the  directors  of  the  company;  that  they  would 
determine  among  themselves  as  to  the  officers 
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and  management  of  the  company;  and  that,  if 
they  could  not  agree,  they  would  ballot  amonf 
themselves  for  the  directors  and  officers,  and 
that  the  majority  should  rule,  and  their  yote 
be  cast  as  a  unit,  so  as  to  control  the  election. 
Upon  an  attempt  to  enforce  this  agreement,  it 
was  contended  that  those  parts  of  it  were  in- 
yalid,  for  the  reason  that  they  were  in  conflict 
with  the  interests  of  the  other  stockholders. 
The  court,  howeyer,  sustained  the  agreement, 
usin^  the  following  language:  "There  was 
nothing  unlawful  in  it.  There  was  nothing 
which  necessarily  affected  the  rights  and  in- 
terests of  the  minority.  Three  persons,  own- 
ing a  majority  of  the  stock,  had  the  unques- 
tioned right  to  combine,  and  thus  secure  the 
board  of  directors  and  the  management  of  the 
property.  ...  If  one  man  owned  the  ma- 
jority of  the  stock,  he  surely  had  the  right  to 
select  the  agents  for  its  honest  management." 
In  Hey  y.  Dolphin,  92  Hun,  280.  the  parties 
were  jointly  interested  in  certain  shares  of 
stock  which  had  been  issued  to  them  in  a  sin- 
gle certificate,  and  it  was  agreed  between  them 
that  the  stock  should  not  oe  sold,  or  in  any 
manner  disposed  of,  or  the  certificates  surren- 
dered, for  a  period  of  ten  years,  without  their 
joint  consent  in  writing,  but  should  remain  as 
first  issued,  "for  the  purpose  of  enabling  the 
said  parties  of  the  first  part  to  preyent  the  con- 
trol and  management  of  the  said  company  from 
passing  over  to  persons  who  might  be  less  qual- 
ified, or  less  disposed,  to  make  the  business  of  the 
said  company  a  success  and  its  stock  valuable." 
By  the  same  agreement  Dolphin  was  appointed 
a  proxy  to  yote  the  whole  of  said  shares  at  all 
elections,  and  the  proxy  was  made  irreyocable 
for  ten  years,  unless  sooner  reyoked  by  joint  con- 
sent. In  an  action  brought  for  the  purpose  of 
having  the  agreement  declared  yoid,  and  that 
there  be  issued  to  the  plaintiff  certificates  for 
one  half  of  the  shares,  the  court  held  that  the 
agreement  was  not  void,  or  against  public  pol- 
icy, saying:  "The  object  and  purpose  of  the 
arrangement  as  stated  in  the  contracts  is  not  of 
itself  vicious,  but  rather  the  contrary.  This 
is  not  a  case  where,  as  in  some  of  the  cases 
cited  by  the  respondent,  there  is  a  combination 
of  stockholders  for  the  special  benefit  of  some 
party,  or  where  the  power  to  cast  the  yote  is 
in  a  party  haying  no  beneficial  interest.  The 
arrangement  purported  to  be  for  the  benefit  of 
all  the  stockholders  and  the  attorney  was  one 
of  the  parties  beneficially  interested.  ...  It 
will  hardly  be  claimed  that  a  majority  of 
stockholders  may  not  combine  to  control  an 
election  of  directors."  See  also  Haven^eyer  y. 
Havemeyer,  11  Jones  &  S.  606;  Brown  v.  Pacific 
Mail  8.  8.  Co.  5  Blatchf.  525. 

In  cases  of  "voting  trusts,"  where  the  own- 
ers of  stock  transfer  the  shares  to  trustees  with 
authority  to  yote  at  elections  according  to  the 
direction  of  a  majority  of  those  holding  trust 
certificates,  and  the  only  consideration  for 
such  transfer  and  agreement  is  the  mutual 
promises  of  the  several  stockholders,  it  has 
been  held  that  any  stockholder  may  revoke  his 
agreement,  and  withdraw  his  stock  at  will ;  and 
it  is  also  held  that  stockholders  who  become 
such  after  an  agreement  of  this  nature  is  en- 
tered into  are  not  bound  by  its  terms,  but  will 
hold  their  shares  freed  from  the  limitations  of 
the  agreement.    FisTier  v.  Bush,  85  Hun,  641; 
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Woodruff  V.  Dubuque  db  S.  C.  R,  Co.  30  Fed. 
Rep.  91;  Brown  v.  Pacifie  Mail  8.  8.  Co.  5 
Blatchf.  525.  In  Mosea  v.  8coU,  84  Ala.  608, 
certain  stockholders  had  formed  a  voting  trust, 
and  placed  their  stock  in  the  hands  of  four 
trustees,  with  power  to  vote  the  stock  as  a 
unit  at  all  meetings  as  three  of  them  should 
think  best,  or,  if  they  failed  to  agree,  as  three 
fourths  of  the  stock  represented  should  deter- 
mine, and  had  agreed  not  to  sell  their  stock  so 
pooled  for  three  years.  There  was  no  consid- 
eration for  this  agreement  other  than  the  mu- 
tual promise  of  the  several  stockholders,  and, 
while  the  court  refused  to  enforce  the  agree- 
ment concerning  the  sale,  upon  the  ground 
that  it  was  in  restraint  of  the  free  alienation  of 
property,  it  said:  **We  cannot  say  there  is 
anything  jo^  se  illegal  in  an  agreement  entered 
into  by  and  between  certain  stockholders  in  a 
joint  stock  company,  by  which  they  promise 
to  vote  together  as  a  unit,  in  all  matters  per- 
taining to  the  government  of  the  corporation. 
Each  member  has  the  clear  right  to  cast  his 
ballot  as  he  pleases,  wisely  or  unwisely,  and 
no  other  stockholder  can  control  his  conduct, 
or  gainsay  his  discretion.  And  it  can  make  no 
difference  if  several  stockholders  uniformly 
vote  together,  or  so  vote  in  obedience  to  a  prior 
agreement  that  they  will  do  so.  The  vote 
when  cast  is  but  the  expressed  wish  of  the 
stockholder,  or,  at  least,  must  be  so  regarded, 
and  no  other  stockholder  can  be  supposed  to 
be  injured  thereby.  To  hold  otherwise  would 
greatly  abridge  the  voter's  right  to  cast  his 
ballot  as  he  pleases." 

The  agreement  in  question  cannot  be  re- 
garded as  illegal  by  reason  of  being  in  restraint 
of  trade.  The  rule  invalidating  contracts  in 
restraint  of  trade  does  not  include  every  con- 
tract of  an  individual  by  which  his  right  to 
dispose  of  his  property  is  limited  or  restrained. 
Section  1678,  Civ.  Code,  makes  void  every 
contract  by  which  one  is  restrained  from  "ex- 
ercising a  lawful  profession,  trade,  or  busi- 
ness." except  in  certain  instances.  But  this 
is  far  different  from  a  contract  limiting  his 
right  to  dispQ^e  of  a  particular  piece  of  prop- 
erty except  upon  certain  conditions.  As  the 
owner  of  property  has  the  right  to  withhold  it 
from  sale,  he  can  also,  at  the  time  of  its  sale, 
impose  conditions  upon  its  use  without  violat- 
ing any  rule  of  public  policy;  and  there  is 
nothing  inconsistent  with  public  policy  for 
two  or  more  persons  who  contemplate  pur- 
chasing certain  property  to  agree  with  each 
other,  as  a  condition  of  the  purchase,  that 
neither  will  dispose  of  his  share  within  a  lim- 
ited period,  or  for  less  than  a  fixed  sum,  or 
except  upon  certain  limitations.  They  have 
the  same  right  to  contract  with  reference  to 
the  terms  under  which  they  will  hold  or  dis- 
pose of  the  property  after  it  shall  have  been* 
purchased,  as  they  have  to  agree  upon  any 
other  terms  upon  which  the  purchase  shall  be 
made;  and  they  no  more  violate  a  rule  ol 
public  policy  in  making  such  agreement  a  con- 
sideration of  their  purchase  than  would  two  or 
more  partners,  who  should  purchase  property 
for  partnership  purposes,  and  agree  that  it 
should  not  be  disposed  of  unless  their  vendee 
would  assent  to  certain  conditions  regarding 
its  use.  These  terms  enter  into  and  form  a' 
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part  of  the  consideration  for  the  agreement  to 
purchase,  and  are  as  binding  and  enforceable 
as  any  other  terms  of  the  agreement.  3>te 
England  Trust  Go.  v.  Abbott,  162  Masa.  148,  27 
L.  R.  A.  271;  Hodge  v.  8loan,  107  N.  Y.  244; 
Williams  v.  Montgomery,  148  N.  Y.  519;  Mat- 
thetos  V.  Associated  Press,  186  N.  Y.  333.  The 
contract  in  Fisher  v.  Bush,  35  Hun,  641,  was 
held  to  be  invalid  for  want  of  any  otber  con- 
sideration than  the  mutual  promise  of  the  par- 
ties; but  it  was  said  in  that  case:  *'If  theae 
parties  and  their  associates  were  the  promoters 
of  this  corporation,  .  .  .  then  doubtless  they 
could  have  entered  into  a  valid  agreement, 
regulating  a  sale  of  the  same  and  requiring  the 
owners  to  hold  them  from  market  for  a  rea- 
sonable and  definite  period  of  time,  and  thus 
forbidding  a  sale  by  either  of  his  interest  to 
one,  against  whom  his  associates  might  have  a 
reasonable  objection.  Moffatt  v.  Farquhar, 
L.  R.  7  Ch.  Div.  591,  reported  in  28  Moak, 
Eng.  Rep.  731.  Astipulation  of  that  character 
would  not  be  illegal  as  against  public  policy, 
as  it  would  be  simply  a  provision,  assented  to 
by  all,  that  the  newcomer  into  the  busines 
transaction  should  be  with  the  approval  of  the 
other  joint  owners." 

Neither  is  it  illegal  or  against  public  pohcj 
to  separate  the  voting  power  of  the  stock  from 
its  ownership.  The  statute  authorizes  the 
stockholder  to  vote  by  proxy,  and  it  was  held 
in  People's  Home  Sav.  Bank  v.  San  Francises 
City  d  County  8uper.  (7M04  Cal.  649,  29  L.  R 
A.  844,  that  a  by-law  restricting  the  selection 
of  proxies  to  stockholders  was  invalid,  that  the 
statute  placed  no  limitation  upon  the  right  of 
selection,  and  that  a  stockholder  may  appoint 
as  his  proxy  one  who  is  an  entire  stranger  to 
the  corporation.  The  right  to  appear  by 
proxy  implies,  of  itself,  that  the  voting  power 
may  be  separated  from  the  ownership  of  the 
stock ;  and,  unless  the  authority  of  the  proxy 
is  limited  by  the  terms  of  his  appointment,  he 
is  necessarily  required  to  use  his  own  discre- 
tion in  any  vote  that  he  gives.  Being  the  agent 
of  the  stockholder,  he  is  required  to  exercise 
this  discretion  in  behalf  of  his  principal ;  but 
he  is  at  liberty  to  use  his  own  discretion  as  to 
the  means  by  which  his  principal's  ioterest 
will  be  best  subserved.  The  cases  in  which  it 
has  been  said  that  the  stockholder  could  not 
devest  himself  of  the  voting  power  of  his  stock, 
and  that  it  should  not  be  separated  from  the 
ownership  of  the  stock,  were  cases  which  in- 
volved either  the  sufficiency  of  the  agreement 
by  which  the  voting  power  was  trans^rred,  or 
the  validity  of  the  purpose  for  which  the 
power  was'^to  be  exercised.  The  proxy  must 
exercise  a  discretion  of  the  same  nature  as  that 
which  the  stockholder  is  authorized  to  exer- 
cise, and  an  authority  to  do  otherwise  would 
be  invalid;  but  the  authority  to  exercise  a  dis- 
cretion differs  from  an  authority  to  perform  a 
particular  act.  Under  an  appointment  without 
words  of  limitation,  the  proxy  may  act  against 
the  interests  of  the  stockholder,  or  even  against 
the  interests  of  the  corporation,  and  the  corpo- 
ration, as  well  as  the  stockholder,  will  be 
bound  by  his  act  as  fully  as  if  the  stockholder 
had  acted  in  person;  while,  if  the  authority 
had  been  directed  in  terms  to  that  act,  it  might 
have  been  invalid.    The  distinction  is  thai 
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between  an  unlawful  exercise  of  a  lawful 
power  and  the  attempt  to  authorize  the  exer- 
cise of  an  unlawful  power. 

The  question  has  been  presented  in  cases  of 
voting  trusts,  but  an  examination  of  these  cases 
will  show  that  the  question  has  arisen  either 
when   the  authority  was  expressly  given  to 
carry  out  some  illegal  purpose,  or  when,  hav- 
ing been  given  without   any  consideration, 
though  purporting  to  be  for  a  definite  term, 
subsequent  owners  of  the  stock  have  sought  to 
revoke  it  before  the  expiration  of  the  term. 
Shepaug    Voting  Irust   Cases,  60  Conn.  658, 
sometimes  reported  under  the  name  of  Bostwiek 
V.  Chapman;  WliUe  v.  TftomoB  Inflatable  Tire 
Co.  52  N.  J.  Eq.  178.     We  have  been  cited  to 
no  instance  where  the  purpose  of  a  proxy 
given  upon  a  sufficient  consideration  was  law- 
ful, and  the  person  by  whom  the  proxy  was 
created  continued  to  be  the  owner  of  the  stock, 
in  which  the  agreement  has  been  held  invalid. 
The  stockholder  cannot  separate  the  voting 
power  from  his  stock  by  selling  his  right  to 
vote  for  a  consideration  personal  to  himself 
alone,  any  more  than  he  could  agree,  for  the 
same  consideration,  to  cast  the  vote  himself; 
and  an  agreement  with  others  to  appoint  a 
proxy  upon  the  same  considerations  would  be 
equally  invalid.    In  Cone  v.  RueseU,  48  N.  J. 
£q.  208,  an  agreement  by  the  purchaser  of 
stock  to  give  to  other  stockholders  his  irrevo- 
cable proxy,  for  the  purpose  of  securing  and 
maintaining  the  control  of  the  company,  was 
held  invalid,  for  the  reason  that  it  was  one  of 
the  terms  of  the  agreement  that  the  directors 
to  be  elected  under  its  provisions  should  em- 
ploy the  one  giving  the  proxy  at  a  fixed  salary 
during  its  existence.    Such  an  agreement  was 
held  to  operate  as  an  inducement  to  elect  di- 
rectors who  would  not  act  disinterestedly  for 
the  benefit  of  all  of  the  stockholders,  but  rather 
to  promote  the  interest  of  the  parties  to  the 
agreement  alone,  and  was  therefore  void,  as 
being  against  public  policy.    The  court,  how- 
ever, said :    '  *This  conclusion  does  not  reach  so 
far  as  to  necessarily  forbid  all  pooling  or  com- 
bining of  stock,  where  the  object  is  to  carry 
out  a  particular  policy  with  the  view  to  pro- 
mote the  best  interests  of  all  the  stockholders." 
It  was  upon  this  principle  that  the  agreements 
in  Guernsey  v.  Cook,  120  Mass.  501,  and  Fen- 
nesty  v.  Boss,  5  App.  Div.  842,  were  held  in- 
valid.   The  same  principle  was  declared  in 
Cage  v.  Fish^.  5  N.  D.  297,  31  L.  R.  A.  667. 
In  Mobile  d  O,  R.  Co,  v.  Nicholas,  98  Ala.  92. 
the  court  held  that  there  was  nothing  illegal 
or  contrary  to  public  policy  in  separating  the 
voting  power  of  the  stock  from  its  ownership, 
saying:    *' Where  a  proxy  is  duly  constituted, 
and  the  power  of  the  appointment  is  without 
limitation,  a  vote  cast  by  the  proxy  binds  the 
stockholder,  whether  exercised  in  behalf  of  his 
interest  or  not,  to  the  same  extent  as  if  the  vote 
had  been  cast  by  the  stockholder  in  person. 
.  .  .  The  invalidity  of  acts  of  this  character  by 
a  proxy  rightly  understood,  is  not  made  to  rest 
upon  the  ground  that  there  has  been  a  separa- 
tion of  the  voting  power    from  the  stock- 
holders, but  because  of  the  unlawful  purpose 
for  which  the  proxy  was  appointed,  or  the  un- 
lawful end  attempted  to  be  effected  by  the 
exercise  of  the  voting  power." 

From  the  foregoing  considerations  it  follows 
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that  the  superior  court  erred  in  finding  that 
Gundecker  and  Wagner  were  bona  fide  stock- 
holders in  the  defendant  railway  company,  and 
also  in  refusing  to  receive  in  evidence  the  in- 
strument of  March  22,  and  the  evidence  offered 
by  the  defendants  in  connection  therewith,  for 
the  purpose  of  sustaining  the  averments  of 
their  answer. 

The  judgment  and  order  denying  a  new  trial 
are  reversed. 

We  concur:  Van  Fleet*  J.;  McFar- 
land*  J. ;  Henshaw,  J. 

Beatty.  Ch.  J.,  dissenting  (Filed  Jan- 
uary  16,  1897): 

I  dissent  from  the  judgment,  and  from  the 
conclusions  of  the  court  on  both  of  the  prin- 
cipal points  decided.  The  contract  between 
Smith,  Markham,  and  Foster  was,  in  my  opin- 
ion, void,  as  against  the  policy  of  the  law  giv- 
ing to  the  holders  of  a  majority  of  the  stock 
of  a  corporation  the  right  of  control.  Its  sole 
purpose  and  object  were  to  give  to  a  minority 
of  the  stockholders  the  power  to  control  the 
affairs  of  the  corporation  against  the  will  of  the 
majority,  and  that  obiect  is  secured  by  means 
of  this  judgment.  There  is  not  time  at  my 
command  to  go  over  the  decisions,  but  I  am 
satisfied  that  the  weight  of  authority  is  against 
the  validity  of  any  contract  by  which  the  sole 
owner  of  stock  parts  irrevocably  with  the  right 
to  vote  it,  with  the  effect  of  putting  a  minority 
in  control  of  the  corporation.  As  to  the  power 
of  the  chairman  of  a  stockholders'  meeting  to 
refuse  the  vote  of  a  registered  stockholder  upon 
the  ground  that  he  is  not  the  bona  fide  owner 
of  the  stock  standing  in  his  name,  I  deny  that 
it  exists.  As  I  construe  §§  307  and  812  of  the 
Civil  Code,  the  registered  stockholder  must  be 
allowed  to  vote;  and  if  there  is  a  claim  that  he 
is  not  the  real  owner  of  the  stock  which  he  has 
voted,  that  claim  must  be  asserted,  and  the 
remedy  sought,  in  the  proceeding  defined  in 
§  316.  To  hold  otherwise  is  to  invest  th^ 
chairman  of  the  meeting  with  a  power  capable 
of  the  grossest  abuse,  and  in  its  nature  purely 
arbitrary ;  for  there  is  neither  time  nor  means 
of  trying  the  question  of  ownership  at  the 
meeting.  Nor  Is  there  any  necessity  for  in- 
vesting  the  chairman  or  the  members  present 
with  any  such  power.  The  real  owner  of  stock 
can  alwavR  have  It  properly  transferred  and 
registered,  and  the  failure  to  do  so  is  his  own 
fault  Or,  if  a  case  may  sometimes  arise  in 
which  the  right  of  the  owner  to  have  the  stock 
transferred  on  the  books  is  delayed  or  impeded, 
he  may  enjoin  the  apparent  owner  from  voting 
it.  In  other  words,  he  has  his  remedy  in  his 
own  hands  in  most  cases,  and  in  the  rare  in- 
stances in  which  it  is  otherwise  the  courts  will 
afford  him  a  remedy.  But  there  is  no  adequate 
remedy  for  the  registered  stockholder  whose 
vote  is  excluded  merely  because  the  chairman 
of  a  stockholders'  meeting  may  choose,  with- 
out notice,  without  pleading,  and  without  evi- 
dence, to  sustain  an  objection  of  some  other 
stockholder  that  he  is  not  really  the  owner  of 
stock  which  appears  to  be  his.  In  this  case, 
however,  the  objection  was  made  bv  parties 
who  themselves  had  no  claim  to  the  stock 
offered  to  be  voted.  It  had  been  legally  issued 
and  regularly  transferred  by  the  owner  to  the 
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persons  in  whose  name  it  stood  on  the  books, 
and  the  objection  was  that  they  were  dummies, 
to  whom  it  had  been  transferred  for  the  pur- 
pose of  avoidinf;  the  stockholders'  liability  to 
creditors,  etc.  This  was  not.  in  my  opinion, 
a  valid  objection  to  the  right  of  the  holders  of 
the  stock  to  vote  it.  The  owners  had  a  right 
to  put  it  in  the  hands  of  trustees,  and  their 
motive  for  so  doing  was  not  open  to  inquiry 
for  the  purpose  of  this  election.  Creditors  of 
the  corporation  could  not  be  deprived  of  their 
action  against  the  real  owners  by  the  transfer, 
nor  could  the  corporation  be  deprived  of  its 
right  to  collect  assessments;  but  only  the  cred- 
itors and  the  corporation  could  question  the 
transaction,  and  they  only  in  a  proper  pro- 
ceeding for  the  enforcement  of  their  rights. 


Albert  HERRIMAN  et  al.,  Respts., 

V. 

Stewart  BiENZIES  et  al,  Appts. 


(. 


.Oal.. 
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The  law  agalnitt  contracts  In  nnlawftil 
restraint  of  trade  is  not  violated  by  an 

sffreemeot  for  an  association  of  master  steve- 
dores of  a  dty,  establishing  a  schedule  of  mini- 
mum prices  or  charjres,  and  containing  stlpuia- 
tioos  against  the  allowance  of  any  discount  there- 
from except  as  may  be  authorized  by  theafisocia- 
'  tion,  in  the  absence  of  anything  to  show  that  the 
association  has  substantially  the  control  of  thes 
business  in  the  city«  or  that  the  schedule  of  prices 
fixed  is  unreasonable,  or  the  restriction  such  a 
to  preclude  a  fair  competition  with  others  en 
gaged  in  the  business. 

(November  7, 1880.) 

APPEAL  hj  defendants  from  a  judgment  of 
the  Superior  Court  for  the  City  and  County 
of  San  Francisco  in  favor  of  plaintiffs  in  an 
-action  brought  to  enforce  an  accounting  un- 
der an  agreement  for  the  formation  of  an  as- 
sociation for  doing  business  as  stevedores.  Af- 
frmed. 

The  case  sufficient] v  appears  in  the  opinion. 

Mr,  Henry  N.  Clement  for  appellants. 

Mr,   T.  C.  Coog^an,  for  respondents: 

The  contract  was  a  partnership  agreement, 
and  entitled  plaintiffs  to  an  accounting. 

Civil  Code,  §§2412.  2450,  subs.  1,  2452,  sub. 
2.   Cottle  V.  Leitch,  35  Cal.  434. 

The  combination  was  not  opposed  to  public 
policy  or  void. 

A  monopoly  embraces  the  idea,  all. 

Spelling,  Trusts  &  Monopolies,  p.  235,  §  138. 

All  combinations  are  not  Illegal,  even  if  in 
restraint  of  trade,  and  preventing  competition. 

Parties  have  a  right  to  combine  and  to  make 
contracts,  and  one  of  the  cardinal  principles  of 
public  policy  is  that  requiring  the  enforcement 
of  agreements  deliberately  entered  into. 

Ffinting  d  JV.  Begistering  Co.  v.  Sampson, 
L.  R.  19  Eq.  462;  Egerton  v.  Earl  Brownlow,4: 
H.  L.  Cas.  1. 


The  agreement  here  was  not  invalid  as  op- 
posed to  public  policy. 

People's  Oaslighi  Jk  C,  Co.  v.  Chicago  6a*- 
light  &  C,  Co,  20  111.  App.  478;  Master  Steu- 
dores*  Asso,  v.  WaUh,  2  Daly,  1;  Central  Sliode 
EoUer  Co,  v.  Cushman,  148  Mass.  353;  Dalplt 
V.  Troy  Laundry  Machinery  Co.  28  Fed.  Rep. 
553;  CoUins  v.  Locke,  L.  R.  4  App.  Cas 
674;  Ray,  Contractual  Limitations,  p.  223: 
Skrainka  v.  8eha/rringhausen,  8  Mo.  App.  522; 
Ontario  Salt  Co.  v.  Merchants^  Salt  Co.  18 
Grant,  Ch.  (U.  C.)  542;  Queen  Ins.  Co.  v.  StcU. 
86  Tex.  250,  22  L.  R  A.  483;  Oloueeeter  I$in. 
glass  <fc  G.  Co.  v.  Rvssia  Cement  Co.  154  Mass:. 
92,  12  L.  R.  A.  563. 

The  accounting  was  properly  had.  even  ss- 
suming  the  contract  illegal. 

There  is  a  wide  distinction  between  enforc 
ing  an  illegal  contract  and  distributing  tbe 
money  arising  from  it 

Crescent  Ins.  Co.  v.  Bear,  23  Fla.  50;  Wrt 
ern  U.  TeUg.  Co.  v.  BurUngton  db  8.  W.  K 
Co.  11  Fed.  Rep.  1;  Brooks  v.  Martin,  m 
U.  S.  2  Wall.  70,  17  L.  ed.  732;  Gregory  7. 
WOson,  36  N.  J.  L.  315,  18  Am.  Rep.  44'?: 
Tenant  v.  Elliott,  1  Bos.  &  P.  3;  Farmer  v. 
Russell,  Id.  296;  Sfiarp  v.  Taylor,  2  Pbill 
Ch.  801. 

Van  Fleet*  J.,  delivered  the  opinion  of 
the  court: 

In  this  case  the  defendants  appealed  to  tbU 
court  from  the  Judgment  and  from  an  order 
denying  a  motion  for  a  new  trial.  The  appe&l 
from  the  judgment  was  heretofore  dismiised. 
and  the  order  denying  a  new  trial  affirmed,  in 
department.  Herriman  v.  Menties  (Cal.)  44 
Pac.  660.  Subsequently  the  order  dismissiDf 
the  appeal  from  the  judgment  was,  upon  peti- 
tion therefor,  set  aside,  and  a  hearing  of  the 
motion  ordered  in  banc.  Since  the  last  order, 
an  appeal  from  the  judgment  has  been  sub- 
mitted upon  the  merits,  but  without  a  waiver 
of  said  motion  to  dismiss. 

The  appeal  from  the  judgment  involves  but 
one  question, — whether  the  complaint  stales 
a  cause  of  action.  The  objection  urged  is  that 
the  contract  which  forms  the  basis  of  the  ac- 
tion, and  under  which  the  accounting  is  asked. 
is  contrary  to  public  policy,  and  void.  The 
contract  is  set  out  in  hcsc  verba.  It  provides 
for  the  formation  of  an  association  between 
several  firms  and  individuals  engaged  in  tbe 
business  of  stevedoring  in  the  city  of  San 
Francisco  under  the  name  of  the  Master  Steve 
dores'  Association,  "to  govern  and  control  tbe 
business  of  master  stevedores,  to  be  carried  on 
by  its  members,  and  to  divide  the  profits  and 
losses  of  said  business  so  carried  on."  Tbe 
association  is  to  continue  five  years.  Ceruin 
officers,  consisting  of  president,  vice  presi- 
dent, and  secretary,  whose  duties  are  defined, 
and  a  standing  committee  for  the  audittnr  of 
accounts  of  the  members,  arc  provided  for. 
The  association  is  given  power  through  a  ma- 
jority vote  of  its  members  to  *'fix  a  schedule 
of  prices  or  charges  for  any  and  all  work  as 
stevedores  to  be  done  and  performed  by  its 


NOTS.— For  contracts  regulating  prices  as  un- 
lawful restraints  of  trade,  see  also  Leonard  v.  Poole 
(N.  Y.)  4  L.  K  A.  728:  Lovejoy  v.  Michels  (Mich.)  18 
L.  R.  A.  770,  and  note:  Texas  Standard  Cotton  Oil 
Co.  v.  Adoue  (Tex.)  16  L.  K.'  A.  606;  Queen  Ins.  Co. 
S5  L.  R.  A. 


V.  State  (Tex.)  28  L.  B.  A.  488:  Nester  ,v.  ContineD- 
tal  Brewing  Co.  (Pa.)  24  L.  R.  A.  247;  United  State» 
v.  Trans-Missouri  Freight  Asso.  (C  C.  App.  8th  O 
24  L.  R.  A.  73,  Reversed  by  tbe  Supreme  Court  of 
the  United  Sutes  in  106  U.  S.  290, 41  L.  ed.  — . 
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members,  and  they  hereby  agree  that  they 
will  each  of  them  observe  ana  abide  by  such 
schedule  of  prices  or  charges,  and  that  none 
of  them  will  do  or  perform  any  such  work  at 
or  for  less  or  lower  prices,  or  suffer  or  allow 
any  discount  to  be  made  therefrom,  except  as 
may  be  allowed  or  authorized  by  the  associa- 
tion." "(9)  Each  of  the  firms  and  parties 
hereto  is  to  carry  on  the  business  of  master 
stevedores,  according  to  the  provisions  of  this 
agreement,  in  their  own  names  as  heretofore, 
for  the  benefit  of  this  association;  and  each 
agree  to  do  so  in  an  efficient  and  economical 
manner,  and  that  their  disbursements  shall  be 
subject  to  examination  and  approval  or  disap- 
proval as  herein  provided."  Each  member 
is  required  to  keep  full  and  correct  accounts 
of  the  business  done  by  him,  including  all  re- 
ceipts and  disbursements,  and  render  state- 
ments thereof  at  stated  intervals  to  tlie  asso- 
ciation. The  agreement  covers  all  business 
done  by  any  of  the  members  in  San  Francisco 
and  the  other  ports  in  the  state,  and  provides 
that  any  member  violating  any  provision  of 
the  contract  shall  pav  to  the  association  a  cer- 
tain amount  as  liouidated  damages. 

It  is  contended  that  the  contract  contem- 
plates an  illegal  scheme  and  combination  to 
stifle  competition  in  the  stevedoring  business, 
and  is  in  restraint  of  trade,  and  that  its  effect 
is  to  create  a  monopoly;  and  that  in  these  re- 
spects it  contravenes  public  policy,  and  is  op- 
posed to  ^ood  morals,  and  so  constitutes  no 
proper  basis  for  an  action  either  at  law  or  in 
equity.     We  are  unable  to  coincide  in  this 
construction  of  the  contract,  or  to  preceive 
anything  therein  which  renders  it  invalid  upon 
the  ^ound  stated.    The  objection  that  its  ef- 
fect IS  to  create  a  monopolv  in  and  unduly  re- 
strict the  business  of  stevedoring  does  not  find 
support   in   its   terms.    A   monopoly  exists 
where  all  or  so  nearly  all  of  an  article  of  trade 
or  commerce  within  a  community  or  district 
is  brought  within  the  hands  of  one  man  or  set 
of  men  as  to  prkctically  bring  the  handling  or 
production  of  the  commodity  or  thing  within 
such  single  control,  to  the  exclusion  of  com- 
petition or  free  traflQc  therein.    Anything  less 
than  this  is  not  monopoly.     Webster  defines 
it  as  'Hhe  sole  power  of  dealing  in  any  species 
of  goods/'  and  Bouvier  as  '*the  abuse  of  free 
commerce,  by  which  one  or  more  individuals 
have  procured  the  advantage  of  selling  all  of 
a  particular  kind  of  merchandise. "    And  these 
definitions  accord  with  that  given  by  later 
writers.    Spelling,  Trusts,  §  138.    An  agree- 
ment, the  purpose  or  effect  of  which  Is  to 
create  a  monopoly,  is  unlawful  if  it  relate  to 
some  staple  commodity,  or  thing  of  general 
requirement  and  use  or  of  necessity,  and  not 
something  of  ^ere  luxury  or   convenience. 
Assuming  that  the  business  of  stevedoring  is 
a  thing  whith  is  the    proper   subject  oi    a 
monopoly  within  this  definition,  there  is  noth- 
ing in  this  a^eement  to  render  it  obnoxious 
to  that  objection,  nor  anything  to  show  that 
it  will  operate  to  unlawfully  restrain  trade. 
It  nowhere  appears  therefrom  that  the  parties 
to  this  contract,  by  the  combination  of  their 
bosiness  interests  provided  for,  are  In  the 
control,  or  anything  like  the  control,  of  that 
business  in  San  Francisco,  to  an  extent  to  en- 
able them  to  exclude  competition  therein,  or 
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control  the  price  of  such  labor  or  business. 
There  is  absolutely  nothing  to  show  that  they 
comprise  more  than  the  most  insignificant 
part  or  fraction,  either  in  number  or  volume 
of  business,  of  those  engaged  in  that  trade  in 
this  community.  We  are  not  at  liberty  to  in- 
dulge in  inferences  which  would  restrict  the 
parties  in  their  right  to  combine  their  inter- 
ests. Parties  are  to  be  eiven  the  widest  lati- 
tude to  make  contracts  with  reference  to  their 
private  interests  {PrirUing  dk  N.  Regutering  Co, 
V.  Sampion,  L.  R.  19  Eq.  465),  and  the  in- 
validity of  such  contracts  is  never  to  be  in- 
ferred, but  must  be  clearly  made  to  appear. 
Appellant  says  that  the  purpose  of  this  contract 
is  expressly  declared  as  that  of  "controlling 
the  business  of  stevedoring,"  and  that  this 
implies  an  improper  restriction  of  that  busi- 
ness and  a  monopoly.  But  the  language  of 
the  contract  is  "to  govern  and  control  the 
business  of  master  stevedores,  to  be  carried  on 
by  its  members.'*  This  is  a  very  different 
thing  from  a  combination  to  control  the 
entire  business  of  stevedoring.  Combinations 
between  individuals  or  firms  for  the  regu- 
lation of  prices,  and  of  competition  in  busi- 
ness, are  not  monopolies,  and  are  not  unlaw- 
ful  as  in  restraint  of  trade,  so  lon^  as  they  are 
reasonable,  and  do  not  include  all  of  a  com- 
modity or  trade,  or  create  such  restrictions  as 
to  materially  affect  the  freedom  of  commerce. 
Says  the  supreme  court  of  Illinois,  in  People*^ 
OasUght  db  C.  Go.  v.  Chicago  Gadight  db  C.  Co, 
20  111.  App.  492:  "The  tendency  of  the 
courts  is  to  regard  contracts  in  partial  restraint 
of  competition  with  less  disfavor  than  form- 
erly, and  the  strictness  of  the  ancient  rule 
has  been  greatly  modified  by  the  modern 
cases.  Maule,  J.,  in  Proctor  v.  Sargent, 
2  Scott,  N.  R.  289,  remarked  that  *many 
persons  who  are  well  imformed  upon  the  sub- 
ject entertain  an  opinion  that  the  public  would 
be  better  served  if,  by  permitting  restrictions  of 
this  sort,  encouragement  were  held  out  to  in- 
dividuals to  embark  large  capitals  in  trade; 
and  that  it  would  be  expedient  to  allow  par- 
ties to  enter  into  any  description  of  contract 
for  that  purpose  that  they  might  find  conven- 
ient.' Greenhood,  Pub.  Pol.  689,  and  cases, 
cited."  And  in  Skrennka  v.  Sehan'ingTiausen, 
8  Mo.  App.  522,  it  is  said:  "The  old  doctrine 
of  the  common  law  that  contracts  in  restraint 
of  trade  are  void  is  no  longer  to  be  rigorously 
insisted  upon  precisely  as  it  was  insisted  upon 
in  the  earlier  cases  in  which  it  was  announced. 
It  has  been  modified  by  the  more  recent  de- 
cisions, as  the  laws  of  trade  have  become  bet- 
ter understood  during  the  development  of  our 
commercial  system,  and  the  changes  which 
have  been  introduced  in  the  social  system. 
Pretbury  v.  Fisher,  18  Mo.  59;  Longy,  Towl, 
42  Mo.  545,  97  Am.  Dec.  855.  It  is  not  that 
contracts  in  restraint  of  trade  are  any  more 
legal  and  enforceable  now  than  they  were  at 
anv  former  period,  but  that  the  court  looks 
diderently  at  the  question  as  to  what  is  a  re- 
straint of  trade." 

We  find  nothing  in  the  terms  of  the  present 
agreement  which  would  necessarily  work  an 
unreasonable  restriction  in  the  manner  of  con- 
ducting the  business  in  question,  or  which 
would  necessarily  interfere  with  the  freedonk^ 
or  right  of  others  net  parties  to  the  contract. 
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to  engage  in  and  carry  on  such  businefis.  The 
parties  themselves,  it  Ms  true,  have  combined 
their  business  as  several ly  carried  on  by  them, 
and  have  agreed  to  be  bound  by  a  schedule  or 
rate  of  charges  to  be  fixed  by  the  association; 
but  this  in  itself  is  not  an  unlawful  restraint 
of  trade  so  long  as  it  does  not  appear  that  the 
rates  to  be  charged  are  unreasonable,  or  the 
restrictions  such  as  to  preclude  a  fair  competi- 
tion with  others  engaged  in  the  business.  In 
CoUins  V.  Locks,  L.  K.  4  App.  Cas.  674,  it  is 
held  that  where  the  object  of  an  agreement 
was  to  parcel  out  the  stevedoring  business  of 
the  port  of  Melbourne  among  the  parties  to  it, 
and  so  prevent  competition,  at  feast  among 
themselves,  and  reasonably  keep  up  the  price, 
it  was  not  invalid,  though  its  effect  might  be 
to  create  a  partial  restraint  upon  the  power  of 
the  parties  to  exercise  their  trade.  In  Master 
Stewdores'  Amo.  v.  "R^afo/t,  2  Daly,  1,  where  an 
agreement  not  materially  unlike  the  present 
was  entered  into  between  master  stevedores, 
fixing  a  rate  of  prices  to  be  charged  by  the 
members  in  their  business,  and  making  a  pen- 
alty for  any  member  doing  work  for  less,  and 
an  action  was  brought  to  enforce  such  penalty 
for  a  default  by  one  of  the  members,  it  was 
held  that  such  an  association  was  not  an  un- 
lawful combination,  as  injurious  to  trade  or 
commerce,  nor  the  restrictions  unlawful,  as 
being  in  restraint  of  trade.  "An  agreement 
between  a  number  of  persons  to  act  con- 
certedly  in  fixing  prices  at  which  they  will 
sell  a  particular  product  in  a  particular  city  is 
not  illegal,  as  being  in  restraint  of  trade,  un- 
less it  appears  that  they  have  a  monopoly  of 
that  product."  Ray,  Contractual  Limitations, 
p.  228,  and  cases  there  cited.  See  also  Peo- 
ple's Gaslight  dt  C.  Co.  v.  Chicago  Gaslight  dt 
C.  Co.,  and  Skrainka  v.  Scharringhausen, 
supra;  Ontario  Salt  Co.  v.  Merdiants'  Salt  Co. 
16  Grant,  Ch.  (U.  C.)  542;  Central  Shade  Boi- 
ler Co.  V.  Cushman,  143  Mass.  353.  In  On- 
tario Salt  Co.  V.  Merchants*  ScUt  Co.  supra, 
speaking  of  an, agreement  of  similar  import 
between  salt  manufacturers  to  keep  up  the 
price  of  that  commodity,  it  is  said:  "I  know 
of  no  rule  of  law  ever  having  existed  which 
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prohibited  a  certain  number  (not  all)  of  the 
producers  of  a  staple  commodity  agreeing  m 
to  sell  below  a  certain  price, — and  nothing 
more  than  this  has  been  agreed  to  by  the  par- 
ties here."  We  find  nothing  necessarily  in- 
consistent with  the  doctrine  of  these  cases  in 
the  cases  cited  by  appellants.  In  the  case  of 
Pacific  Factor  Co.  v.  Adler,  90  Cal.  117,  the 
language  relied  upon  has  express  reference  to 
contracts  "entered  into  with  the  objectand  view 
of  controlling  and  if  necessary  suppreeaiQg 
the  supply,  and  thereby  enhancing  the  price  of 
articles  of  actual  necessity."  In  Santa  Cluva 
VaUey  Lumber  Co.  v.  Hayes,  76  Cal.  387,  883, 
in  the  language  of  the  court:  "Theverje- 
sence  and  mainspring  of  the  agreement— the 
illegal  object — 'was  to  form  a  combinatioD 
among  all  the  manufacturers  of  lumber  at  or 
near  Felton,  for  the  sole  purpose  of  increasing 
the  price  of  lumber,  limiting  the  amount 
thereof  to  be  manufactured,  and  give  plain 
tiff  control  of  all  lumber  manufactured.' "  In 
Vulcan  Powder  Co.  v.  Hercules  Powder  Co.  96 
Cal.  510,  the  contract  precluded  the  partiei 
absolutely  from  shipping  to  or  selling  the 
commodity  within,  a  large  part  of  the  terri 
tory  of  the  United  States,  and  restricted  the 
output  of  the  powder  within  the  territoiy 
wherein  the  parties  were  at  liberty  to  sell;  aad 
it  was  held  that  the  contract  was  void,  as  in 
restraint  of  trade.  The  cases  from  other  states 
relied  upon  are  as  clearly  distinguishable  from 
the  present  as  are  the  foregoing.  After  a 
careful  review  of  all  the  authorities,  we  are 
unable  to  say  from  the  terms  of  the  present 
contract  that  it,  to  any  extent,  trenches  upon 
the  rule  of  public  policy  invoked,  or  that 
there  is  anything  within  its  provisions  which 
should  preclude  the  parties  thereto  from  en- 
forcing it.  This  conclusion  renders  the  motion 
to  dismiss  the  appeal  of  no  consequence. 
The  judgment  is  affirm/ed. 

We  concur:  Garonttet  J.;  Harrison* 
J.;  McFarland*  J.;  Temple,  J.;  Hen- 
shaw,  J. 

Rehearing  denied. 
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OHIO  SUPREME  COURT. 


W.   H.   GARRETT,  Plff,   in  Err,, 

V. 

William   S.    HANSHUE  et  al. 

(58  Ohio  St.  482.) 

1.  The  ezeeation  of  a    deed  or  other 
written  instrameiit  other  than  a  will  may 

•Headnotes  by  the  Coubt. 


be  proved  by  either  one  or  more  of  the  subscdb- 
ing  wItneaBes,  the  officer  before  whom  the  instru- 
ment was  acknowledged,  or  the  party  who  siffned 
and  executed  the  same. 
8.  An  attorney  of  record  has  power  to 
do  cm  behalf  of  his  client  all  acts,  in  or  out 
of  court,  necessary  or  incidental  to  the  prosecu- 
tion, defense,  or  management  of  the  action,  and 
which  affect  only  the  remedy  and  not  the  right, 
and  this  includes  the  power  to  waive  objections 


NOTC— iVeeewftv  of  eaUina  fmbseribing  wilntuet  to 
vrove  attested  intftruments. 

I.  Oeneral  rule. 
IT.  Statutes  alUnoing  parties  to  testify. 

III.  When  the  witnesses  are  temporarily  absent. 

IV.  VThere  the  toUness  cannot  be  had. 

V.  Where  the  witness  becomes  blind  or  insane. 
VI.  Where  the  witness  is  incompetent  or  inter^ 
ested. 

a.  As  executor  or  administrator. 

b.  By  marriage. 

c  By  acquiring  an  interest  after  attestation. 

d.  At  the  time  of  attestation. 

e.  For  other  reasons. 

vn.  Where  the  instrument  cannot  be  had. 
vm.  Where  evidence  of  the  vrltness^s  handtoriting 
cannot  be  had. 
IX.  DeposUioti  of  witness. 
X.  Proof  by  one  witness. 
XI.  Ancient  doeumenta. 
XII.  Apparent  attestations  which  are  not  valid. 

XIII.  Admissions  by  adverse  party. 

a.  Oenerally. 

b.  Admissions  in  court. 

c.  Failure  to  produce  instruments  on  notice. 

d.  Instruments  produced  on  notice. 

e.  Where  one  instrument  refers  to  a  prior 

one. 

XIV.  Where  instruments  are  used  coUateraily^ 
XV.  Signature  by  mark. 

a.  Where  the  jMrty  signed  by  mark. 

b.  Where  the  witness  signed  by  mark. 

The  case  of  Oabbeit  v.  Hanbhub  holds  that  it 
»  Dot  necessary  to  call  or  account  for  the  attesting 
witnesses  to  prove  the  execution  of  a  deed,  where 
the  same  is  proved  by  the  grantor.  This  de- 
cision to  not  in  the  line  of  the  weight  of  authority, 
and  is  based  largely  on  the  doctrine  that  the  rule 
generally  accepted  was  caused  by  the  fact  that  par- 
ties to  an  action  were  incompetent  to  testify,  but 
that  the  change  in  the  statute  allowing  them  to 
testify  avoided  the  necessity  of  the  rule.  On  this 
<)uestion  the  weight  of  authority  is  against  this  de- 
cision. The  court  also  cites  cases  in  which  evi- 
deoce  of  the  attesting  witness  was  not  required, 
as,  for  instance,  in  collateral  matters;  but  these 
caees  belong  to  well-known  exceptions  to  the  rule. 

This  case  In  effect  overrules  Oaines  v.  Scott,  7 
Ohio  C.  C.  447,  subd.  8,  which  was  said  to  have  been 
aflirmed  by  the  Ohio  supreme  court  without  opin- 
ion. October,  1866,  but  that  case  to  not  noticed  in 
Gabreit  v.  Hakshcb. 


I.  Cfeneral  rule. 

The  general  rule  to  that  the  attesting  witness  to 
a  written  instrument  to  regarded  as  the  person  who 
must  be  called  to  prove  its  execution  when  he  can 
be  had.  as  it  is  said  that  the  parties  selected  him  to 
enable  them  to  refer  the  execution  of  the  document 
to  him  in  case  any  question  should  arise  over  its 
execution.  Hto  evidence  to  regarded  as  the  best  evi- 
dence, and  must  be  used  when  the  execution  to  in 
diapute.  There  are  some  exceptions  to  thte  rule, 
which  will  appear  in  the  other  subheads.  Barry  v. 
Ryan,  4  Gray,  59;  Foye  v.  Leigh  ton,  ^  N.  H.  29; 
^  L,  R.  A.  21 


PuUen  V.  Hutchinson,  26  Me.  S48;  Smith  v.  Myler, 
22  Pa.  96;  Barron  v.  Walker,  80  Ga.  121;  WlUlams  v. 
Davto,  2  N.  J.  L.  260;  BroadweU  v.  Mcatoh,  1  Cranch, 
C.  C.  4;  Stone  ▼.  Metcalfe,  1  Stark.  N.  P.  68,  4  Campb. 
217;  WiUlamson  v.  Wright,  8  N.  J.  L.  680:  Hudson  v. 
Puett,  86  Ga.  841;  McMillan  v.  Lamed,  41  Mich.  SSSl; 
Law  V.  Atwater,  2  Root,  72;  Knap  v.  Sacket,  1  Root, 
601;  Giannone  v.  Fleetwood,  OS  Ga.  481;  Brock  v. 
Saxton,  5  Ark.  708;  Hill  v.  NaU,  2  Overt.  Z42;  Sims 
V.  Sims.  6  Humph.  870;  M^Murtry  v.  Frank,  2T.  B. 
Mon.  113;  Craddock  v.  Merrill,  2  Tex.  405;  Bex  v. 
Jones,  2  Bast,  P.  C.  822;  King  v.  Harringworth.  4 
Maule  A  S.  868;  Petit  v.  M'Adam,  2  Serg.  St  R.  420; 
Manners  v.  Postan,  4  Bsp.  N.  P.  280;  Welgand  v.  Sich- 
el,  4  Abb.  App.  Dec.  602;  King  v.  King,  0  N.  J.  Bq.  44; 
Smith  V.  Dunman,  0  Tex.  Civ.  App.  810;  Interna- 
tional ft  G.  N.  R.  Co.  V.  McRae,  82  Tex.  614;  Meyer 
Bros.  V.  Mitchell.  75  Ala.  475;  Warner  v.  Baltimore 
&  O.  R.  Co.  81  Ohio  St.  265;  Hlmes  v.  Bamlts,  8 
Watts,  39;  Fishmongers  of  London  v.  Robertson,  1 
C.  B.  60;  Higgs  v.  Dixon,  2  Stark.  N.  P.  180;  Chap- 
lain  V.  Briscoe,  11  Smedes  ft  M.  372;  ElLto  v.  Smith, 
10  Ga.263;  Corlles  v.  Vannote,  16  N.  J.  L.  824;  Sheets 
V.  Dufour.  5  Blackf.  540;  Cftlrrell  v.  Hlggs,  1  Tex. 
Unreported  Cases,  60;  Whltaker  v.  Saltobury,  15 
Pick.  584;  Eiphelberger  v.  Sifford,  27  Md.  880;  War- 
Ing  V.  Bowles,  4  Taunt.  182;  Stevens  v.  Irwin,  12 
Cal.  806;  Askew  v.  Stelner,  76  Ala.  218;  Russell  v. 
Walker.  73  Ala.  816;  Tyng  v.  Boston  ft  M.  R.  Co.  12 
Cush.  277;  Jenks  v.  Terrell,  78  Ala.  238;  Sample  v. 
Irwin,  45  Tex.  578;  Bemey  v.  Read,  7  Q.  a  79, 14  L. 
J.  Q.  a  N.  S.  247,  9  Jur.  620;  Leigh  v.  Lloyd,  85 
Beav.465. 

So,  it  was  necessary  to  call  the  attesting  witness, 
whose  absence  was  not  accounted  for,  where  a 
lease  was  offered  in  evidence,  and  its  execution  was 
In  issue.  Barry  v.  Ryan,  4  Gray,  528;  Foye  v. 
Le1ghton,24N.  H.28. 

And  where  an  assignment  of  a  Judgment  had 
been  filed  with  the  papers  in  the  case.  The  mere 
filing  of  the  paper  as  a  document  did  not  dispense 
with  the  rule  of  law.    Himes  v.  Bamitz,  supra^ 

And  where  the  writing  was  an  assignment  of  the 
accounts  sued  upon  and  filed  with  the  bill  of  par- 
ticulars with  the  praecipe.  Smith  v.  Myler,  22  Pa. 
86. 

And  where  an  assignment  of  an  instrument  was  ' 
offered  in  evidence,  Ga.  Code,  S  8887,  providing  that 
attesting  witnesses  were  not  necessary  where  the 
writing  was  Incidentally  involved,  did  not  apply. 
Barron  v.  Walker,  80  Ga.  121. 

So  where  the  execution  of  a  note  was  in  issue. 
WiUiam  v.  Davis,  2  N.  J.  L.  860. 

And  where  diligent  inquiry  was  made  for  a  sub- 
scribing witness  to  a  note  without  success,  but  It 
appeared  that  he  was  within  the  county,  it  was 
held  that  the  witness  must  be  produced.  Broad- 
well  V.  McCltoh.  1  Cranch,  C.  C.  4. 

So,  where  the  indorsement  on  a  promissory  note 
was  attested.  Stone  v.  Metcalfe,  1  Stark.  N.  P.  68, 4 
Campb.  217. 

And  where  an  Indenture  was  offered  in  evidence. 
Williamson  v.  Wright,  8  N.  J.  L.  680. 

So,  where  a  release  was  given  by  an  attesting  wit- 
ness in  order  to  render  him  incompetent  to  testify 
as  to  another  1nstrument,and  where  the  subscribing 
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to  evldenoe,  and  enter  Into  stipulations  for  the 
admission  of  facts  on  tbe  trial. 
8*  The  attorneys  of  record  placed  apon 
an  abstract  of  title*  over  their  sisfna- 
tnrefl«  the  following  affreement:  *^It  is  hereby 
aflrreed  that  the  within  ahstract  shows  the  true 
condition  of  the  title  to  the  lands  therein  ab- 
stracted."   HtUU  that  this  is  sufficient  to  author- 


ize such  abstract  to  be  introduced  in  evidence-  ua 
the  trial. 

iMinBhall,  Cft.  J.,  and  Spear,  J^  ditaenl.) 

(November  26, 1896.) 

ERROR  to  the  Circuit  Court  for  Ricbhnd 
County  to  review  a  judgment  affinniD!:  a 


witness  .to  such  release  was  not  called  to  testify, 
and  no  reason  was  given  for  not  calling  blm,  it 
was  held  inadmissible.    King  v.  King,  9  N.  J.  Eq.  44. 

And  it  was  also  necessary  to  call  the  attesting 
witness,  where  such  witness  to  a  release  was  not 
accounted  for  or  his  absence  excused.  Weigand 
V.  Sichel,  4  Abb.  A  pp.  Dec.  692. 

And  where  a  receipt  was  In  Issue.  Jenks  v.  Ter- 
rell, 78  Ala.  288;  Smith  v.  Dunman,  9  Tex.  Civ.  App. 
819. 

And  where  a  written  statement  of  the  condition 
of  stock  shipped,  signed  by  the  shipper  and  con- 
ductor of  the  train  attested  by  a  third  person,  was 
offered  In  evidence,  it  was  held  tbat  the  witness 
must  be  produced.  International  &  G.  N.  R.  Co.  v. 
McBae,82Tex.614. 

And  where  the  execution  of  a  written  contract 
was  In  issue.  Meyer  v.  Mitchell,  75  Ala.  475;  Hud- 
son V.  Puett,  86  Qa.  841. 

So  it  was  necessary  to  call  the  attesting  witness 
where  a  bill  of  sale  was  offered  In  evidence.  Mc- 
Millan V.  Larned,  41  Mich.  Sail;  PuUen  v.  Hutcbin- 
son,  25  Me.  249;  Law  v.  Atwater,  2  Root,  72;  Knap 
V.  Sacket,  1  Hoot,  601. 

And  were  a  bill  of  sale  proved  by  a  subscribing 
witness  before  a  clerk  of  the  circuit  court  and  by 
him  recorded,  was  offered  in  evidence,  without 
proof  by  the  witness,  in  the  absence  of  any  stat- 
ute autborizing  such  record  and  evidence,  it  was 
Inadmissible.    Brock  v.  Saxton,  5  Ark.  708. 

So,  where  such  bill  of  sale  would  have  been  good 
without  such  a  witness.  Gtannone  v.  Fleetwood, 
98Gki.49L 

So,  where  tbe  execution  of  an  instrument  in 
writing  was  in  issue.  HiU  v.  Nail,  2  Overt.  242; 
Sims  V.  Sims,  6  Humph.  870;  M^Murtry  v.  Frank,  2 
T.  B.  Mon.  118  (This  volume  is  of  doubtful  author- 
ity). 

And  where  a  transcript  copy  duly  certified  by 
the  recorder  was  offered  in  evidence,  and  there 
was  no  law  providing  for  the  recording  of  sucb 
instrument.  Warner  v.  Baltimore  &  O.  K.  Co.  81 
Ohio  St.  206. 

And  wbere  some  of  the  signatures  to  an  article 
of  agreement  were  attested  by  the  witness.  Fish- 
mongers of  London  v.  Robertson,  1  C.  B.  60. 

So  it  was  necessary  to  call  the  attesting  witnesses 
where  an  apprentice's  bond  was  attested,  and  the 
apprentice  was  prosecuted  for  enlisting  as  a  sol- 
dier, being  an  apprentice.  Rex  v.  Jones,  2  East,  P. 
C.822. 

And  wbere  it  was  proposed  to  call  a  pauper  to 
prove  tbe  execution  of  the  indenture  binding  him 
as  apprentice.  King  v.  Harringworth,  4  Maule  & 
8.863. 

And  where  a  title  bond  was  not  properly  proved 
for  probate  and  registry.  Craddock  v.  Merrill,  2 
Tex.  495. 

And  wbere  a  constable's  bond  was  attested  and 
was  not  shown  to  have  been  executed  in  court,  it 
was  required  that  it  should  be  proved  by  the  wit- 
ness.   Petit  V.  M'Adam,  2  Serg.  &  R.  420. 

And  where  tbe  action  was  for  a  penalty  for  taking 
usurious  interest,  and  the  execution  of  the  bond 
was  attempted  to  be  proved  by  tbe  party  wbo  had 
executed  tbe  bond.  Manners  v.  Poetan,  4  Bsp.  N. 
P.  289. 

And  where  a  warrant  to  distrain  was  offered  In 
evidence.    Higgs  v.  Dixon,  2  Stark.  N.  P.  180. 

And  where  tbe  execution  of  a  deed  was  in  issue, 
85  L.R  A. 


it  was  held  that  the  attesting  witness  should  be 
called  or  his  absence  excused.  Chaplain  v.  Briecue, 
11  Smedes  &  M.  872;  BUis  v.  Smith,  10  Ga.  268;  Cor- 
lies  V.  Vannote,  16  N.  J.  L.  824:  Cairrell  v.  BSx^.  1 
Tex.  Unreported  Gases,  60;  Leigh  v.  Uoyd,  85  finv. 
455. 

And  where  tbe  showing  was  tbat  the  residence 
of  tbe  subscribing  witness  of  a  deed  was  unknown, 
but  there  was  no  showing  that  diligent  ioquiir 
had  been  made.    Sample  v.  Irwin,  45  Tex.  578^ 

And  where  tbe  deed  described  the  grantor  as  a 
nonresident,  some  evidence  should  be  offereil  to 
prove  that  tbe  attesting  witness  could  not  be  tud 
before  other  evidence  of  its  execution  woold  \< 
admissible.  Tyng  v.  Boston  AM.  B.  Co.  12  Cusb. 
277. 

And  where  tbe  certificate  of  a  deed  under  Ind. 
Stat.  1888,  p.  14,  providing  for  a  oertlflcate  by  a 
parent  to  a  deed  made  by  a  minor,  was  defectively 
executed.    Sheets  v.  Dufour,  5  Blackf.  549. 

So,  it  was  held  tbat  in  proving  the  execution  of  a 
deed  the  testimony  of , the  subscrlbinir  witness  could 
not  be  dispensed  with  if  it  could  be  procured:  but 
the  party  would  not  be  concluded  by  his  testimony, 
but  could  prove  the  execution  by  other  evidence  if 
the  witness  failed.  Whitaker  v.  Salisbury,  15  Pick. 
684. 

It  was  necessary  to  call  the  magistrate  or  one  of 
the  subscribing  witnesses  to  a  power  of  attorney, 
wbere  the  principal  signed  by  a  mark,  in  order  to 
establish  the  identity  of  the  person  and  the  execu- 
tion of  the  instrument.  Biohelberger  v.  Siflord.  S7 
Md.820. 

And  secondary  evidence  of  the  execution  of  t 
warrant  of  attorney  was  refused  wbere  diligeoce 
was  notsbown  in  accounting  for  the  absence  of  tbe 
attesting  witness.    Waring  v.  Bowles,  4  Taunt.  ]3i 

And  in  such  a  case  the  same  was  held  wbere  tbe 
subscribing  witness  was  within  the  Jurisdictioo  of 
the  court,  that  is  within  tbe  state.  Stevens  v.  Ir- 
win, 12  Cal.  806. 

And  secondary  evidence  of  the  execution  of  t 
mortgage  attested  by  subscribing  witnesses  was 
not  admissible  where  some  excuse  was  not  shown 
for  not  producing  them.  Askew  v.  Steiner.  78  Ala. 
218;  Russell  v.  Walker,  73  Ala.  816. 

So,  evidence  of  the  subscribing  witness  was 
necessary  where  tbe  submission  to  arbitration  by 
agreement  was  made  a  rule  of  court,  under  Stats.  % 
k  10  Wm.  III.,  chap.  18,  9  1,  which  provided  for 
making  the  submission  a  rule  of  court,  but  tbi$ 
did  not  alter  the  mode  of  proving  the  agreement. 
Bemey  v.  Read,  7  Q.  B.  79, 14  L.  J.  Q.  a  N.  &  247.  9 
Jur.  620. 

It  is  generally  held  that  evidence  other  than  tbat 
of  the  attesting  witness  is  inadmissfble,  unless  it  » 
shown  tbat  none  of  the  attesting  witnesses  are 
alive,  competent  within  the  jurisdiction  of  the 
court,  or  can  be  had  by  the  use  of  reasonable  dili- 
gence. If  there  is  one  witness  within  the  reach  of 
the  court,  bis  evidence  must  be  first  had,  although 
other  attesting  witnesses  to  the  same  document 
may  be  nonresidents  or  dead.  Jackson,  Bowman, 
V.  Christmao,  4  Wend.  277;  Gage  v.  Wilson.  17  Me. 
878;  Mariner  v.  Saunders,  10  HU  118;  Chambers  v. 
Handley,  8  J.  J.  Marsh.  98;  Shepherd  v.  Goes.  1 
Overt.  487;  Powell  v.  Hendricks.  8  Gal.  427;  Van 
Dyne  v.  Tbayre,  19  Wend.  162;  Hodnett  v.  Smith,  t 
Sweeny,  401;  Pytt  v.  Griifltb,  6  J.  B.  Mooie,  538; 
Mfnard:v.Mead,  7iWend.68;  Ailred  v.  Elliott,  n 
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judgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendants  in  an  action  brought  to  re- 
cover damages  for  breach  of  covenants  of  title 
in  a  conveyance  of  certain  real  estate.  Re- 
versed. 

Statement  by  Bnrket*  J. : 

The  action  in  the  common  ploas  was  brought 


by  W.  H.  Garrett,  plaintiff,  against  W.  8. 
Hanshue,  and  Barbara  Hanshue,  his  wife,  de- 
fendants, to  recover  damages  for  breach  of 
covenants  of  title  to  certain  lands  in  Iowa, 
conveyed  by  them  to  one  Mattie  Shephard  by 
deed  of  general  warranty,  and  by  her  con- 
veyed to  the  plaintiff  by  like  deed.  By  writ- 
ten assignment  on  the  back  of  her  deed  to 


Ata.  fSU:  Gooke  v.  Woodrow,  9  U.  S.  5  Cranch,  18,  8 
L.  ed.  88:  Mllie  v.  Twist,  8  Johns.  121;  Hart  v.  Coram, 
3  Bibb,  20;  Peters  v.  Condron.  8  Sergr.  &  R.  80. 

So,  proof  of  tbe  handwrltiDfir  of  the  subscriblDg 
witDesses  to  an  iDStrument  was  inadmissible,  where 
such  wltQesses  were  not  shown  to  be  beyond  the 
jarisdlcUon  of  the  court,  or  that  due  diiiffenoe  was 
used  or  that  they  were  dead.  Powell  v.  Hendricks, 
Van  Dyne  v.  Thayre,  and  Alired  v.  Elliott,  supra. 

And  where  the  execution 'of  a  note  was  in  issue. 
Minard  v.  Mead,  supra. 

And  where  the  atteetinir  witness  kept  out  of  the 
way  to  avoid  an  arrest.    Pytt  v.  Griffith,  nwpra. 

And  were  the  instrument  was  under  seal,  and  no 
dititrenoe  was  shown  in  ascertaining  the  where- 
abouts of  tbe  witness,  althouirh  some  inquiry 
gbowed  that  he  had  left  the  state.  Hodnett  v. 
Smith,  mpra. 

And  where  it  did  not  appear  that  proper  dilifrence 
bad  been  used  to  obtain  the  evidence  of  the  witness 
to  an  instrument,  or  that  an  inquiry  concerning 
tbe  witness  had  been  made  at  his  last  known  place 
of  residence.    Cooke  v.  Woodrow,  supra. 

And  where  tbe  witnesses  to  a  written  contract 
were  tbe  eons  of  the  defendant,  and  the  plaintiff 
inquired  of  tbe  defendant  for  the  witnesses  the  day 
before  the  sitting  of  tbe  court,  and  was  falsely  told 
by  him  that  they  were  gone  on  a  Journey,  it  was 
held  that  tbe  plaintiff  did  not  use  due  diligence  to 
procure  the  witnesses.    Mills  v.  Twist,  supra. 

And  where  the  evidence  tbat  a  subscribing  wit- 
ness to  a  bond  was  in  the  army  or  dead,  as  the  evi- 
dence was  uncertain  and  equivocal.  Hart  v.  Coram, 
mpra. 

A  copy  of  a  recorded  deed  was  inadmissible  in 
evidence  where  it  was  probated  by  the  attorney  in 
fact,  who  was  one  of  the  parties  to  tbe  suit,  and 
who  executed  the  deed  proving  the  handwriting 
of  the  witnesses,  and  no  showing  was  made  that  the 
witnesses  were  dead  or  could  not  be  had.  The 
party  to  the  suit  was  not  a  competent  witness  to 
prove  tbe  deed.    Peters  v.  Condron,  2  Serg.  ft  R. 

So,  evidence  of  tbe  subscribing  witness  was  neces- 
sary to  esublish  the  execution  of  an  instrument, 
where  the  other  witness  was  dead.  The  proof  of 
the  handwriting  of  the  witness  who  was  dead  was 
not  sufficient.  Jackson,  Bowman,  v.  Christman, 
Chambers  V.  Handley,  and  Shepherd  v.  Goes,  supra. 

And  secondary  evidence  of  the  execution  of  an 
instrument  was  inadmlseible  where  one  of  tbe  wit- 
nesses resided  within  the  Jurisdiction  of  tbe  court. 
Mariner  v.  Saunders,  10  HI.  118;  €tage  v.  Wilson,  17 
Me.  378. 

In  I>ole  V.  Thurlow,  12  Met.  167,  it  was  held  that 
an  attesting  witness  was  not  necessary  to  a  deed, 
and  that  Perkins  v.  Parker,  1  Maes.  124,  contra^  was 
A  cUctum.  It  was  further  said  tbat  if  a  deed  pur- 
ported to  be  attested  by  witnesses  they  must  be 
called  or  their  absence  accounted  for. 

In  Patterson  v.  Tucker,  9  N.  J.  L.  400,  17  Am. 
Bee.  472,  it  was  said  tbat  the  general  rule  of 
ertdenoe  requires  tbe  production  and  examina- 
tion of  the  subscribing  witnesses  whenever  there 
appears  one  on  the  face  of  tbe  Instrument. 

So  it  has  been  held  that  evidence  of  tbe  party  or 
of  his  handwriting  to  prove  the  execution  of  an  in- 
Btroment  Is  not  sufficient  and  does  not  dispenee 
with  the  necessity  of  calling  tbe  attesting  witness, 
where  tbe  execution  of  an  attested  instrument  is 
36L.R.A. 


called  in  question  and  the  objection  is  made  in 
time,  unless  a  statute  allows  other  evidence.  There 
is  an  exceptional  case  in  Texas  to  tbe  contrary. 
There  Is  one  also  in  Missouri,  for  which  see  II.,  fn- 
fra^  Statutes  aUowing  parties  to  testify;  and  the 
case  of  Gabbbit  v.  Hanbhuib  holds  the  contrary, 
fioyer  v.  Norris,  1  Harr.  (Del.)  22:  Pearl  v.  Allen,  1 
Tyler  ( Vt.)  4;  Glasgow  v.  Ridgeley,  11  Mo.  84;  John- 
son V.  Mason,  1  Esp.  N.  P.  80;  McAlpin  v.  Lee,  57 
Ga.  281;  Barber  v.  Terrell,  64  Ga.  146;  Kalmes  v. 
Gerrish,  7  Nev.  81;  Sampson  v.  Grimes,  7  Blackf. 
170:  Brigham  v.  Palmer,  8  Allen,  450;  McMurtry  v. 
Frank,  4  T.  R  Mon.  39;  Wylde  v.  Porter,  I  Ad.  &  Bl. 
742;  Willoughby  v.  Carleton,  0  Johns.  196;  WiUson 
V.  Betts,  4  Denio,201;  Jones  v.  Underwood,  28  Barb. 
481;  Ellerson  v.  State,  60  Ala.  1:  Fletcher  v.  Perry, 
97  Ga.  868:  King  v.  Smith,  21  Barb.  168;  Hollenbeck 
V.  Fleming,  6  Hill,  808;  Van  Dyne  v.  Thayre,  19 
Wend.  162;  Story  v.  Lovett,  1  E.  D.  Smith,  168; 
Wiggins  V.  Fleishel,  GO  Tex.  67;  Baker  v.  Massen- 
gale,  88  Ga.  137;  Wilson  v.  Royston,  2  Ark.  816;  Hod- 
nett V.  Smith.  41  How.  Pr.  190;  Banks  v.  Farquhar- 
son.  1  Dick.  lOT;  Forbes  v.  Wale,  1 W.  Bl.  682;  Coody 
V.  Grees  Lumber  Co.  82  CUl  796;  January  v.  Good- 
man, 1 U.  S.  1  Dall.  208, 1  L.  ed.  108;  Turner  v.  Green. 
2  Cranch,  C.  C.  20SL 

So,  an  instrument  was  Inadmissible  in  evidence 
on  proof  of  the  bandwritinir  of  the  party  who 
signed  it,  where  the  attesting  witnesses  were  not 
called  or  accounted  for.  McAlpln  v.  Lee,  Barber 
V.  Terrell,  and  Wylde  v.  Porter,  supra. 

And  so  where  a  sealed  instrument  was  offered  in 
evidence.  Boyer  v.  Norris,  supra. 

And  so  in  regard  to  a  receipt.  Pearl  v.  Allen, 
supra. 

And  where  the  subscribing  witness  to  a  note  was 
not  produced  or  accounted  for,  and  the  court  also 
refused  evidence  of  the  confession  of  the  maker 
of  a  balance  due.  Turner  v.  Green,  supra. 

And  where  there  were  subscribing  witnesses  to  a 
note  whose  absence  was  not  accounted  for.  This 
was  held  whether  the  instrument  was  sealed  or  not. 
January  v.  Goodman,  supra. 

Evidence  of  the  handwriting  of  the  party  was 
insufficient  where  one  of  the  subscribing  witnesses 
to  a  bond  was  dead  and  the  other  was  living.  For- 
bes V.  Wale,  supra. 

And  where  it  was  not  shown  that  tbe  testimony  of 
the  attesting  witness  to  a  deed  could  not  be  obtained 
and  tbat  the  handwriting  of  the  witness  covild  not 
\)e  proved.  The  evidence  simply  showed  that  the 
attesting  witnesses  were  not  known,  and  were  not 
known  to  reside  in  the  state,  and  their  handwriting 
was  not  proved.   Wilson  v.  Royston,  supra. 

And  where  there  was  a  failure  of  proof  tbat  one 
of  the  subscribing  witnesses  was  dead,  or  that  the 
other  lived  in  Scotland,  the  handwriting  of  the 
party  could  not  be  proved.  Banks  v.  Farquhar- 
Bon,  supra. 

And  where  the  attesting  witnesses  to  an  instru- 
ment were  not  called  or  accounted  for,  under  Ga. 
Code,  S  8887,  which  required  the  subscribing  wit- 
nesses to  be  produced  in  all  cases  save  in  certain 
exceptions,  and  this  was  not  an  exception.  Coody 
V.  Gress  Lumber  Co.  supra. 

And  evidence  of  the  party  was  inadmissible, 
where  the  subscribing  witness  to  a  contract  was 
not  called  or  his  absence  accounted  for.  King  v. 
Smith,  supra. 

And  tbe  same  was  held  in  regard  to  a  bond.  Hoi- 
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plaintiff,  Mattie  Shephard  assigned  and  trans- 
ferred to  him  her  right  of  action  against  Han- 
shue  and  wife  for  breach  of  warranty  as  to  the 
title  of  the  Iowa  lands,  and  this  assignment 
was  set  out  in  the  petition. 

The  defendants,  among  other  things,  denied 
the  conveyance  from  Mattie  Shephard  to  plain- 
tiff, and  also  denied  the  assignment  of  the 
cause  of  action,  and  failure  of  title  to  the  Iowa 


lands.  Plaintiff  had  an  abstract  of  the  title  of 
the  lands  in  question,  and  for  the  purposes  of 
the  trial  the  attorneys  of  record  of  said  de^ 
fendants  placed  upon  said  abstract  the  follov- 
ing  written  agreement: 

"It  is  hereby  agreed  that  the  within  abstract 
shows  the  true  condition  of  the  title  of  the 
lands  therein  abstracted. 

Cummings  &  McBride." 


lenbeck  v.  Flemlner*  and  Van  Dyne  y.  Thayre,  8U- 
pra. 

Evidence  by  one  of  the  parties  as  to  the  execu- 
tion of  a  written  inBtrument  was  inadmissible, 
where  tbe  attesting  witness  was  not  aooounted  f or. 
Ellerson  v.  State,  60  Ala.  1;  Kalmes  v.  Gterrisb,  7 
Nev.  81;  MoMurtry  v.  Frank.  4  T.  B.  Mon.  80;  Hod- 
nett  V.  Smith,  41  How.  Pr.  190;  Story  v.  Lovett,  1  £. 
D.Smith,  168. 

And  where  no  reason  was  given  for  not  produc- 
ing the  subscribing  witnesses  to  an  instrument  un- 
der seal.    Jones  V.  [Jnderwood,  28  Barb.  481. 

In  this  case  it  was  said  that  the  dictum  in  Hall  v. 
Phelps,  2  Johns.  451,  seems  to  extend  the  exception 
to  all  instruments  not  under  seal,  but  the  decision 
is  generally  considered  as  applying  only  to  nego- 
tiable paper. 

And  where  the  attesting  witness  of  a  mortgage 
was  not  accounted  for.  Glasgow  v.  Ridgeley,  11 
Mo.  34;  Brlgtaam  v.  Palmer.  8  Allen,  450. 

And  where  no  excuse  was  given  for  the  absence 
of  the  attesting  witness  of  a  deed,  the  same  was 
held.  Fletcher  v.  Perry,  97  Ga.  868;  Sampson  v. 
Grimes,  7  Blackf.  176;  Willoughby  v.  Garleton,  0 
Johns.  186;  WilLson  v.  Betts,  4  Denio,  201. 

So,  the  evidence  of  an  attorney  to  prove  the  ex- 
ecution of  a  deed  made  by  him  was  inadmissible 
where  the  subscribing  witness  was  not  called.  It 
was  said  that  Lord  Mansfield  had  once  by  surprise 
allowed  a  man  to  acknowledge  his  own  deed  in  court 
without  calling  the  subscribing  witnesses:  buttbat 
he  afterwards  changed  his  opinion,  and  held  that 
a  party  should  not  be  allowed  to  acknowledge  his 
deed  until  it  bad  been  proved  by  the  subscribing 
witness.   Johnson  v.  Mason,  1  Esp.  N.  P.  80. 

In  Wiggins  v.  Fleishel,  50  Tex.  57,  it  was  held  that 
the  evidence  of  the  grantee  was  not  admissibie  to 
establish  tbe  execution  of  a  deed  where  the  sub- 
scribing witnesses  were  not  called  or  their  absence 
excused.    But  see  White  v.  Hoiliday,  infra. 

Evidence  by  the  maker  of  an  instrument  creat- 
ing a  landlord*s  lien  that  it  was  his  signature,  and 
that  the  witness  was  not  in  the  county  and  his 
whereabouts  were  unknown,  did  not  dispense  with 
the  necessity  of  producing  the  attesting  witnesses, 
where  it  was  not  shown  that  any  diligence  bad 
been  used  to  find  tbe  witness  or  procure  his  testi- 
mony, under  Ga.  Code,  9  8887,  providing  that  attest- 
ing witnesses  must  be  produced  in  all  cases,  except 
where  tbe  witness  cannot  be  produced  or  sworn, 
and  In  certain  other  oases.  Baker  v.  Massengale,  88 
Ga.  187. 

And  so  it  has  been  held  that  proof  of  the  hand- 
writing of  the  party  and  of  the  witness  was  not 
sufficient,  where*  there  was  another  attesting  wit- 
ness who  could  have  been  produced  by  tbe  use  of 
reasonable  diligence.  Hautz  v.  Rough,  2  Serg.  Sc  R. 
849;  Jackson,  Edson.  v.  Gager,  6  Cow.  888;  Whitte- 
more  v.  Brooks,  1  Me.  67. 

And  proof  of  tbe  handwriting  of  the  obligor  and 
witness  to  a  bond  was  not  admissible,  where  one  of 
tbe  witnesses  resided  within  tbe  state,  though  In  a 
distant  county,  as  the  court  of  common  pleas  could 
issue  subpoenas  to  any  part  of  the  state.  Hautz  v. 
Rough,  supra. 

And  so  it  was  held  that  where  there  were  several 
subscribing  witnesses  to  a  deed  it  was  not  enough 
to  prove  that  one  of  them  was  dead  or  out  of  the 
jurisdiction,  and  then  to  prove  his  handwriting 
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and  that  of  the  party,  but  the  absence  of  tbe  other 
subscribing  witnesses  should  be  accouDted  for. 
Jackson,  Edson,  v.  Gager,  supra. 

And  evidence  of  the  handwriting  of  the  maker 
of  an  Instrument,  and  of  one  of  the  subsciibiiv 
witnesses,  who  had  become  incompetent  beciise 
interested,  was  insufficient,  where  diligence  was 
not  shown  to  procure  the  other  subscribing  wiL 
ness  who  was  said  to  be  absent  at  sea.  WfaiUemore 
v.  Brooks,  supra. 

So,  it  was  held  that  proof  of  the  handwriting  of 
the  grantor  was  Inadmissible  to  establisb  a  deed, 
but  tbe  error  was  subsequently  cured  by  sliowlcg 
that  nothing  could  be  learned  concerning  the  wit- 
nesses to  the  deed.    WUlson  v.  Betts,  4  Benio.  AH. 

But  in  White  v.  HoUiday,  90  Tex.  679,  It  was  bekl 
that  tbe  evidence  of  the  grantor  who  liad  no  to- 
terest  in  a  deed  was  admissible  to  prove  the  exe- 
cution of  tbe  deed,  without  calling  the  subecribfiw 
witnesses  or  accounting  for  their  absence.  It  was 
held  that  tbis  was  not  an  exception  to  the  rule  that 
the  subscribing  witness  must  be  called  or  accounted 
for,  but  it  superseded  the  rule  and  was  the  best 
evidence.  The  court  does  not  make  this  holdiopr 
on  the  ground  that  parties  have  been  rendered 
competent  witnesses,  but  tries  to  establish  that  thii 
is  in  accord  with  the  rules  of  common  law. 

In  Sample  v.  Irwin,  45  Tex.  673.  tt  was  said  that 
White  V.  Hoiliday,  supra,  established  an  exoeption 
to  the  rule  requiring  the  execution  of  a  deed  to  be 
proved  by  one  of  the  attesting  witnesses;  that  tbe 
maker  of  the  deed  himself  may,  when  called  on  by 
a  litigant  claiming  under  a  deed,  prove  that  he  ex- 
ecuted it.  But  tbe  evidence  of  an  agent  tliat  be 
executed  a  deed  for  bis  principal  was  not  sufficient 
under  tbe  ruling  in  that  case  where  diligence  ws^ 
not  shown  In  producing  the  subscribing  witnesses. 

In  Wiggins  v.  Fleishel,  60  Tex.  80,  referring  to 
White  V.  Hoiliday,  supra^  it  was  said  that  case  hoKte 
contrary  to  what  seems  to  be  tbe  current  of  com- 
mon-law authorities  in  regard  to  proof  of  the  exe^ 
cution  of  a  deed  by  a  grantor.  *'And  we  think  our 
statutes  concerning  conveyances  and  regulating 
the  registration  of  deeds  strongly  tend  to  fa^-or 
this  construction."  But  holds  that  a  deed  cannot  be 
proved  by  the  grantee  where  the  witnesses  are  not 
accounted  for. 

In  Gallagher  v.  London  Assur.  Corp.  149  Pa.  25i,  it 
was  not  decided  whether  the  paper  may  be  proved 
by  calling  the  party  who  executed  it,  instemd  of 
placing  the  subscribing  witnesses  on  the  stand  or 
accounting  for  their  absence. 

It  has  also  been  held  that  it  was  not  neoesmry  to 
call  the  subscribing  witness,  where  the  question 
was  not  properly  made  in  time  and  the  party  gave 
evidence  on  that  question,  and  in  oases  where  the 
execution  was  not  in  issue,  and  in  cases  wtaere  the 
statute  dispensed  with  proof  by  the  witnesses. 
Ward  V.  Whitney,  8  N.  Y.  442;  Paine  v.  Trssk,  5  U. 
S.  A  pp.  283, 56  Fed.  Rep.  288;  Raybum  v.  Mason 
Lumber  Co.  57  Mich.  278;  Ck>m.  v.  Castles,  9  Gray.  ISL, 
69  Am.  Dec.  278;  Stoddard  v.  Chambers,  43  CT.  S.  ? 
How.  284, 11  L.  ed.  269. 

So,  evidence  of  tbe  execution  of  an  instmment 
was  sufficient,  where  no  objection  was  made  at  the 
time  the  evidence  by  the  party  was  glv&a.  Ward 
V.  Whitney,  supra^ 

And  where  a  copy  of  a  recorded  instrument  was 
read  without  objeiction.    Paine  v.  Trask,  supreu 
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Upon  the  trial  of  the  case  to  a  iiiry,  the 
plaintiff  having  proved  by  Mattie  Shephard, 
the  grantor  in  the  deed  to  plaintiff,  that  she 
executed  and  delivered  said  deed  to  him,  of- 
fered to  introduce  said  deed  in  evidence,  to 
which  defendants  by  their  counsel  objected, 
upon  the  ground  that  before  the  deed  could  be 
received  in  evidence,  its  execution  should  be 
proved  by  at  least  one  of  the  subscribing  wit- 


nesses, unless  it  should  appear  that  the  evi- 
dence of  such  witness  could  not  be  procured. 
The  court  sustained  the  objection,  aiid  plain- 
tiff  excepted,  and  the  deed  was  ruled  out. 
Plaintiff  also  offered  to  introduce  said  abstract 
in  evidence  to  show  the  state  of  the  title  to  said 
lands,  and  to  prove  that  defendants  had  no 
title  10  the  lands  at  the  lime  of  their  convey- 
ance to  Mattie  Shephard. 


And  where  an  instrument  had  been  proved  by 
the  advene  party  and  read  without  objection.  It 
was  said  that  when  one  of  the  parties  in  interest 
cbooees  to  allow  or  to  call  the  other  party  to  prove 
an  instrument  he  may  do  so  without  callinK  the 
eubecribinff  witness.  Baybum  v.  Mason  Lumber 
Co.  9uprcu 

The  evidence  of  the  execution  of  a  deed  by  the 
maker  was  not  frround  of  exception  by  a  party 
who  subsequently  examined  the  subscribing  wit- 
ness.   Com.  v.  Castles,  supra. 

And  a  deed  was  admissible  in  evidence  where  the 
genuineness  of  the  attestation  of  the  witnesses  was 
not  objected  to,  on  the  admission  of  the  deed  in  evi- 
deooe.    Stoddard  v.  Chambers,  supra. 

For  failure  to  obJect,Bee  Hardin  v.  Sparks,  70  Tex. 
429,  infra,  VI.  b;  Nichols  v.  Hayes,  18  Conn.  156, 
infra,  VI.  d. 

In  Medary  v.  Gathers,  161  Pa.  87,  a  rule  made  by  a 
court  allowing  a  written  instrument,  on  which  suit 
is  brought,  to  be  admitted  in  evidence  without 
proof  of  execution,  was  sustained,  where  such  exe- 
cution was  not  denied  or  notice  given  that  such 
proof  would  be  required. 

The  attestation  of  a  written  instrument  did  not 
have  to  be  proved  as  against  an  obligor  who  did 
not  deny  its  execution,  under  Ala.  Code  1076,  S  9096, 
which  provided  that  in  actions  on  written  instru. 
ments  the  same  was  admissible  in  evidence  unless 
the  execution  was  denied  by  affidavit.  Meyer  Bros. 
V.  Mitchell,  75  Ala.  476. 

And  evidence  of  the  handwriting  of  the  maker 
was  sufficient,  and  it  was  not  necessary  to  call  an 
attesting  witness,  where  Md.  Act.  1825,  chap.  120, 
provided  that  a  bill  obligatory,  to  which  there  was  a 
subscribing  witness,  might  be  proved  in  the  same 
manner  as  if  there  were  no  subscribing  witness. 
Pannell  v.  WiUiams,  8  Gill  &  J.  511. 

In  Gaither  v.  Martin,  8Md.l46,  it  was  said  that  in 
eome  of  the  states  if  there  was  a  witness  to  a  writ- 
ing. **the  execution  of  which  is  to  be  proved,  he 
must  be  produced  if  alive,  unless  disqualified  from 
interest  or  some  other  cause,  or  is  a  nonresident, 
or  has  been  absent  from  the  state  for  a  considerable 
time;  buttheaotof  1825,  chap.  120,  relates  to  this 
subject  in  Maryland."  (This  act  provides  that  the 
execution  of  an  instrument  may  be  proved  as  if 
not  attested  by  a  subscribing  witness.) 

In  Bdelec  v.  Gough,  5  Gill,  108,  it  was  said  that  the 
law  prior  to  the  passage  of  Md.  Act  1825,  chap.  120, 
required  the  plaintiff  to  sustain  the  issue  on  her 
part,  toy  the  testimony  of  the  subscribing  witness, 
if  in  her  power  to  obtain  it,  and  preliminary  to  all 
other  proofs.  Let  the  testimony  of  the  witdess  be 
what  it  might,  the  parties  were  then  at  liberty  to 
adduce  any  other  competent  evidence,  tending  to 
the  establishment  of  the  issue,  on  their  respective 
parts. 

Evidence  of  the  handwriting  of  the  party  to  prove 
the  execution  of  a  mortgage  deed  was  inadmissible 
in  an  ex  parte  proceeding,  where  no  excuse  was 
given  for*  not  producing  the  attesting  witnesses, 
although  the  common  law  procedure  act,  17  &  18 
Vict.  chap.  125,  S  2a,  provided  that  it  shall  not  be 
oeoesBary  to  prove  by  the  attesting  witness  any 
instrument  to  the  validity  of  which  attestation  is 
not  requisite,  and  such  instrument  may  be  proved 
by  admlsBions  or  otberwiae,  as  if  there  had  been  no 
attesUng  witnesses  thereto.  It  was  said  that  it 
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would  be  different  if  there  was  an  opponent.    Re 
Reay^s  Estate,  1  Jur.  N.  S.  222,  3  Week.  Rep.  812. 

For  statutes  providing  for  evidence  other  than 
witnesses,  see  MoVicker  v.  Conkle,  96  Ga.  584;  Bu- 
chanan V.  Wise,  84  Neb.  605;  Jewell  v.  Chamberlain, 
41  Neb,  264;  Black  v.  Justice,  86  N.  C.  604;  Powers  v. 
McEerran.  2  Serg.  &  K.  44,  infra,  IV.;  Snyder  v. 
Travers,  46  111.  App.  253,  infra,  XV. 

n.  statutes  aUowing  parties  to  testify. 

The  statute  allowing  parties  to  testify  has  not 
changed  the  rule  requiring  the  production  of  the 
attesting  witnesses  where  they  can  be  had.  Brisr- 
ham  V.  Palmer,  3  Allen,  460;  Kalmes  v.  Gerrish.  7 
Nev.  81;  Jones  v.  Underwood,  28  Barb.  481. 

And  so  in  New  York,  where  diligence  was  not 
shown  to  ascertain  where  the  subscribing  witness 
was,  other  evidence  of  the  execution  was  inadmis- 
sible.   Hodnett  v.  Smith,  41  How.  Pr.  190. 

In  Whyman  v.  Gath,20  Eng.  L.  &  Bq.  850,  it  was 
claimed  that  14  &  16  Vict.  chap.  99,  S  2,  which  ren- 
dered the  parties  to  a  suit  competent  and  compella- 
ble to  give  evidence,  altered  the  rule  which  re- 
quired the  execution  of  attested  instruments  to  be 
proved  by  the  subscribing  witnesses;  but  the  court 
held  that  the  party  to  the  action  who  was  called  as 
a  witness  by  the  other  side  could  not  be  allowed  to 
prove  that  he  had  executed  the  deed,  where  no  ex- 
cuse was  given  for  not  calling  the  witnesses. 

An  assignment  of  a  judgment  put  in  issue  was 
required  to  be  proved  by  the  subscribing  witnesses, 
if  any,  or  at  least  one  of  them,  before  other  proof 
of  its  execution  was  admissible,  and  could  not  be 
proved  by  the  party  who  assigned  it  and  by  evi- 
dence of  his  signature.  The  court  held  that  this 
rule  was  not  affected  by  the  statutes  making 
parties  competent  witnesses.  Gaines  v.  Scott,  7 
Ohio  C.  C.  447.  The  reporter  says  this  case  was  af- 
firmed by  the  supreme  court  without  report  Octo- 
ber. 1803. 

This  case  was  overruled  by  Garrbtt  v.  Han- 
SHUB,  without  referring  to  the  case. 

But  in  Bowling  v.  Hax,  66  Mo.  446,  it  was  held 
that  it  was  not  necessary  to  prove  the  execution  of 
a  contract  by  the  attesting  witnesses,  where  such 
contract  was  proved  by  one  of  the  parties.  It  was 
said  that  formerly  it  was  necessary  to  call  the  at- 
testing witnesses,  but  since  parties  have  become 
competent  witnesses  it  is  hard  to  see  bow  it  could 
be  necessary  to  call  the  subscribing  witnesses.  No 
subscribing  witness  could  know  better  than  the 
parties  themselves,  as  to  the  execution  of  the  con- 
tract.   This  case  sustains  Garrett  v.  Hanshue. 

III.  When  the  witnesses  are  temporarily  absent. 

Temporary  absence  or  sickness  of  witness  will 
not  authorize  other  evidence  to  establish  the  exe- 
cution of  an  instrument.  Brown  v.  Hicks,  1  Ark. 
282;  Harrel  v.  Ward,  2  Sneed,610;  Gordon  v.  Payne. 
1  Mart.  (N.  C.)  72;  Harvey  v.  Jones,  Id.  41;  Jones  v. 
Brewer,  4  Taunt  46;  McCord  v.  Johnson,  4  Bibb, 
581;  Creighton  v.  Johnson,  Litt.  Sel.  Cas.  240. 

So,  secondary  evidence  of  handwriting  of  a  wit- 
ness was  not  admissible  to  prove  the  execution  of  a 
bill  of  sale,  where  the  attesting  witness  resided  in 
the  county,  was  temporarily  absent,  and  no  effort 
was  made  to  secure  his  attendance.  Brown  v. 
Hicks,  supra. 

And  proof  of  the  fact  that  one  of  the  witnesses 
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Defeodants  by  their  counsel  objected  to  the 
introduction  of  said  abstract  as  evidence,  upon 
the  ground  that  aside  from  the  said  agreement 
of  counsel  it  was  incompetent,  and  that  such 
agreement  did  not  make  it  competent  when 
objected  to  on  the  trial.  The  court  sustained 
the  objection,  to  which  plaintiff  excepted. 

The  court  instructed  the  jury  to  return  a 
verdict  for  defendants,  which  was  done.    A 


motion  for  a  new  trial  was  filed  assfgning. 
among  other  things,  the  ruling  out  of  said  de^ 
and  abstract  by  the  court.  Said  motion  wss 
overruled,  and  judgment  entered  on  the  ver- 
dict, to  all  of  which  plaintiff  excepted. 

The  circuit  court  affirmed  the  judgment  of 
the  common  pleas,  and  thereupon  plaintiff  filed 
his  petition  in  this  court  to  reverse  both  judg- 
ments below. 


to  the  Bif^nature  of  a  bill  of  sale  was  then  in  New 
Orleans,  and  that  the  other  was  then  in  Wisconsin, 
did  not  justify  the  admission  of  secondary  evidence 
of  tbe  handwritiQir  of  said  witnesses  and  the  maker, 
to  prove  the  execution  of  the  Instrument.  Barrel 
V.  Ward,  suprcL 

And  evidence  of  the  handwritinerof  the  attesting: 
witness  was  refused  where  he  was  a  resident  but 
was  absent  from  the  state,  and  admitted  to  he 
dangerously  ill.  and  he  was  given  over  by  his 
physician.  (The  reporter  said  he  was  actually  dead 
at  the  time.)    Gordon  v.  Payne,  supra. 

Evidence  of  the  execution  of  a  writing  by  proof 
of  tbe  obligee  was  inadmissible,  where  the  suk)- 
scribinar  witness  was  temporarily  al)sent  from  the 
state  and  had  been  served  with  process.  Creighton 
V.  Johnson,  and  MoCk)rd  v.  Johnson,  supra. 

In  Harvey  v.  Jones,  supra,  evidence  of  the  hand- 
writing of  the  attesting  witness  was  refused  where 
such  witness  was  temporarily  absent  from  the 
state.  The  court  recommended  that  a  Juror  should 
be  drawn. 

For  temporary  absence,  see  Selby  v.  Clark,  4 
Hawks  (N.  C.)  88B,  infra,  IV. 

rv.  Where  the  witness  cannot  be  hcuL 

The  t)est  evidence  of  the  execution  of  a  written 
instrument  is  the  attesting  witness,  and  where  he 
cannot  be  had  by  reason  of  his  death,  or  because 
be  is  beyond  tbe  Jurisdiction  of  the  court,  or  if  liv- 
ing and  his  whereabouts  cannot  be  ascertained  by 
the  use  of  diligence,  secondary  evidence  is  allowed. 
Tbe  rule  is  that  tbe  next  best  evidence  to  tbe  sub- 
scribing witness  is  proof  of  bis  handwriting,  but  on 
this  question  there  is  some  conflict  of  authority, 
some  courts  holding  that  evidence  of  tbe  party  or  of 
his  handwriting  is  equal  to  that  of  the  handwriting 
of  tbe  attesting  witness.  Tbe  following  cases  hold 
that  evidence  of  tbe  handwriting  of  the  attesting 
witness  is  admissible,  where  the  witness  cannot  be 
had:  Foote  v.  Cobb,  18  Ala.  585;  Thomas  v.  Wallace, 
5  Ala.  268:  Tatum  v.  Mohr,  SI  Ark.  349;  Nicks  v.  Rec- 
tor, 4  Ark.  2SSt;  McGarrity  v.  Byington,  12  Cal.  426; 
Harris  v.  Cannon,  6  Ua.  882;  Howard  v.  Snelling,  82 
Ga.  185:  Doe  v.  Roe,  31  Ga.  598;  McYicker  v.  Conkle, 
96  Ga.  584;  Groover  v.  Coffee,  19  Fla.  61:  Jones  v. 
Cooprider,  1  Blaokf.  47:  Gordon  v.  MUler,  1  Ind.  681; 
Bennett  v.  Runyon.  4  Dana,  422;  Fitzbugb  v.  Croa- 
han,  2  J.  J.  Marsh.  429, 19  Am.  Dec.  189;  Bowman  v. 
Bartlet,  3  A.  K.  Marsh.  86;  M'Dowell  v.  HaU,  2  Bibb, 
610;  McGowan  v.  Laughlan,  12  La.  Ann.  242;  Dis- 
mukes  v.  Musgrove,  8  Mart.  N.  8.  876:  Reed  v.  Wil- 
son, 39  Me.  585;  Parker  v.  Fassitt,  1  Harr.  &  J.  387; 
Troeder  V.  Hyams,  153 Mass.  586;  Dudley  v.  Sumner, 
5  Mass.  438;  Little  v.  Chauvin,  1  Mo.  628;  Waldo  v. 
Russell,  5  Mo.  387;  Gould  v.  Kelley,  16  N.  H.  661; 
Montgomery  v.  Dorion,  7  N.  H.  476;  Armstrong  v. 
Den,  Glover,  15  N.  J.  L.  186;  Jackson,  Woodruff,  v. 
Cody,  9  Cow.  149;  People,  Bacon,  v.  McHenry,  19 
Wend.  482;  Jackson,  Boyd,  v.  Lewis,  18  Johns.  604; 
Lush  V.  Druse,  4  Wend.  818;  Borst  v.  Bmpie,  5  N.  Y. 
83;  Van  Rensselaer  v.  Jones,  2  Barb.  643:  People  v. 
Rowland,  5  Barb.  449;  Teali  v.  Van  Wyck,  10  Barb. 
376;  Baker  v.  Blount,  2  Hayw.  (N.  C.)  404;  Edwards 
Y.  Sullivan,  8  Ired.  L.  802:  Burnett  v.  Thompson,  13 
Ired.  L.  379;  Selby  v.  Clark,  4  Hawks  (N.  C.)  266; 
Clark  V.  Boyd,  2  Ohio,  56;  Richards  v.  Skiff,  8  Ohio 
St.  686;  Gallagher  v.  London  Assur.  Corp.  149  Pa. 
25;  Kelly  v.  Dunlap,  3  Penr.  &  W.  186;  Harris  v. 
85  L.  R.  A. 


Hoekin8,2  Tex.  Civ.  App.  486;  Oairrell  v.  HigRB.1 
Tex.  Unreported  Cases,  60:  Frazier  t.  Moore,  11 
Tex.  766;  Gainer  v.  Cotton,  49  Tex.  101;  Sanborn  v. 
Cole,  68  Vt.  600, 14  L.  R.  A.  208;  Bogle  v.  SulUvant.  1 
Call  (Va.)  561;  Currie  v.  Donald,  2  Wash.  (Vsl)  S^ 
Murdock  v.  Hunter,  1  Brock.  136;  United  States  v. 
Boyd,  8  App.  D.  C.  440;  Stebbins  v.  Duncan,  108  U. 
8.  82, 27  L.  ed.  641;  Barnes  v.  Trompowaky.  7  T.  B. 
285;  Adam  v.  Kerr,  1  Bos.  &  P.  800;  Nelson  v.  Whit- 
tali,  1  Bam.  &  Aid.  19;  Page  v.  Hann,  Moody  ft  M. 
79;  Burt  v.  Walker,  4  Bam.  &  Aid.  607;  Whltelocke 
V.  Musgrove,  1  Cromp.  ft  M.  511;  Prince  v.  Black- 
bum,  2  Bast,  250:  Anonymous,  12  Mod.  607;  Earl  Fal- 
mouth V.  Roberts.  9  Mees.  ft  W.  400, 1  Dowl.  N.  & 
633;  Willman  v.  Worrall,  8  Car.  ft  P.  880:  Holmes  v. 
Pontin,  Peake,  N.  P.  Gas.  99;  Warden  v.  Fsrmor,  S 
Campb.  282;  Blurton  v.  Toon,  Skin.  689;  Giubb  v. 
Edwards,  2  Moody  ft  R.  300;  Hodnett  v.  Forman.  1 
Stark.  N.  P.  90. 

The  following  cases  hold  that  evidence  of  tbe 
party  or  of  his  handwriting  is  not  admiflsible.  but 
that  evidence  of  the  handwriting  of  tbe  witnesi 
should  be  produced  where  such  witness  cannot  be 
had:  Delony  v.  Delony,  24  Ark.  7;  Bowser  v.  War- 
ren, 4  Blackf.  522;  Cram  v.  Ingalls.  18  N.  H.  6IS; 
Jackson,  Varick,  v.  Waldron,  13  Wend.  178;  Peite^ 
treau  v.  Jackson,  Varick,  11  Wend.  110;  Slaby  v. 
Cbamplain,  4  Johns.  4!Sl. 

The  following  cases  bold  that  the  evidence  of  the 
handwriting  of  the  witnees,  and  evidence  of  the 
party  or  his  handwriting,  are  admissible  where 
tbe  witness  cannot  be  had,  in  order  to  establish  the 
execution  of  the  instrument:  Wiley  v.  Bean,  6  111. 
3U2:  Gibbs  v.  Cook,  4  Bibb,  685:  Thompson  v.  Wilsoo, 
13  La.  141;  Barfleld  v.  Hewlett,  4  1a.  118;  Dorsey  r. 
Smith,  7  Harr.  ft  J.  345;  Gelott  v.  Goodspeed,  8Cush. 
411;  Dunbar  v.  Marden,  13  N.  H.  811;  Famsworth  r. 
Briggs.  6  N.  H.  561:  Servis  v.  Nelson,  14  N.  J.  Bq.  94; 
Van  Doren  |V.  Van  Doren,  8  N.  J.  L.  575;  Jackson, 
Lansing,  v.  Chamberlain,  8  Wend.  620;  Irwin  v. 
Patcben,  164  Pa.  51;  Drket  v.  Coryell,  5  Watts  ft  S. 
00;  Bills  V.  Hetfleld,  1  Mart.  CN.  C.)  41;  Slump  v. 
Hughes,  5  Hayw.  (Tenn.)93:  Den,  Haggard,  v.  May- 
field,  Id.  121;  Mapes  v.  Leal,  27  Tex.  845;  Frost  v. 
Wolf,  77  Tex.  455;  Leonard  v.  Neale,  1  Cranch,  C.  C. 
493;  Spring  v.  South  Carolina  Ins.  Go.  21 U.  Sw  8 
Wheat.  268, 5  L.  ed.  614;  Davies  v.  Davies,  2  Cranch. 
C.  C.  105;  Manchester  v.  Milne,  Abb.  Adm.  115;  Wal- 
lis  V.  Delancey,  7  T.  R.  266,  note:  Cogblan  v.  Wll- 
liamson,  1  Dougl.  98;  Hamilton  v.  McOuire,  2  Serg. 
ft  R.  478;  Vattier  v.  Hinde,  32  U.  S.  7  Pet.  268.  8  L 
ed.  676;  Wellf ord  v.  Eakin,  1  Cranch,  C.  a  2M. 

The^following  cases  hold  that  evidence  of  the 
handwriting  of  the  party  or  proof  of  execution  by 
the  party,  is  sufficient  without  proving  the  hand- 
writing of  the  attesting  witness,  where  such  wit- 
ness cannot  be  produced.  It  will  be  noticed  tbat 
of  all  the  cases  on  this  question,  the  latter  clasB  is 
but  a  small  proportion,  and  in  all  the  states,  unless 
it  be  Mississippi,  Iowa,  and  Illinois,  there  has  been 
some  conflict  of  authority,  as  shown  supra.  Mar- 
dis  V.  Sbackleford,  4  Ala.  483:  Cox  v.  Davis,  17  Ala. 
714,  52  Am.  Dec.  199;  McMinn  v.  0*Connor,  27  Gal. 
238;  McMinn  v.  Wbelan,  Id.  80O;  Landers  v.  Bolton, 
28  Cal.  398;  Hartford  Life  ft  Annuity  Ins.  Co.  v. 
Gray,  80  III.  28;  Newsom  v.  Luster,  18  Ul.  181;  Bal- 
llnger  v.  Davis,  29  Iowa,  512;  Miller  v.  DiUon,  2  T.  B. 
Mon.  78;  Tocum  v.  Barnes,  8  B.  Mon.  496;  Sentney 
V.  Overton,  4  Bibb,  445;  Jones  v.  Roberts,  65  Me.  2^3; 
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Messrs,  S.  C.  Parker   and   D.  Dlrlam 

-for  plaintiff  In  error. 

Messrs,  Cnmmliiifs  ft  McBride  and 
Ije^wis  Brueker,  for  defendants  in  error: 

Greenleaf  on  Evidence,  yol.  1,  15th  ed. 
§  5^9,  says,  speaking  of  a  deed:  "The  instru- 
ment, bein^  thus  produced  and  freed  from 
suspicion,  must  be  proved  by  the  subscribing 
witnesses,  if  there  be  any,  or  at  least  by  one 
of  them." 


Bnrket*  J.,  delivered  the  opinion  of  the 
court: 

As  far  back  as  we  have  been  able  to  trace  the 
matter  both  in  England  and  this  country  it  has 
been  uniformly  held  that  the  execution  of  a 
deed  or  other  written  instrument  having  one 
or  more  attesting  witnesses  must,  as  to  rights 
between  the  parties  or  their  privies,  be  estab- 
lished by  the  testimony  of  at  least  one  of  the 
subscribing  witnesses,  and  that  other  proof  of 


Woodman  v.  Setrar.  26  Me.  90:  Thomas  v.  Le  Baron« 
8  Met.  965:  ValeotiDe  v.  Piper,  22  Pick.  86, 38  Am- 
Dec  715;  Homer  v.  Wallis,  11  Mass.  800, 6  Am.  Deo. 
160;  Downs  v.  Downs,  t  How.  (Mini.)  915;  aardy  v. 
Ricbardson,  24  Mo.  295;  Cook  v.  Husted,  12  Johns. 
188;  Conrad  v.  Farrow,  6  Watts,  686;  White  v.  HolU- 
day,  SO  Tex.  679;  Sherman  v.  Cbamplaln  Transp.  Co. 
31  Vt,  1€B. 

The  foUowiner  oases  hold  that  where  the  subsorfb- 
Inir  witness  oannot  be  produoed,  seoondary  evi- 
dence is  admissible.  Lazarus  v.  Lewis,  5  Ala.  467; 
Ward  v.  Wells,  1  Taunt.  461;  Parker  v.  Hopkins,  2 
Taunt.  233;  Buchanan  v.  Wise,  34  Meb.  696;  Unffles  v. 
Graves,  2  Blaokf .  19L 

Of  the  cases  named  above,  those  in  Arkansas, 
Florida,  Oeorffia,  Indiana,  Ohio,  and  Tennessee, 
with  many  Bnirlish  cases,  hold  that  the  proof  of  the 
handwritioir  of  the  witness  is  sufflotent. 

So,  evidence  of  handwriting  of  the  witness  was 
allowed,  where  the  attesting  witness  to  a  deed  had 
left  the  state  four  years  previous  to  the  time  of  the 
suit,  and  nothing  had  been  heard  of  him  since,  and 
be  was  supposed  to  be  dead.  Nicks  v.  Rector,  4 
Ark.a2. 

And  where  the  attesting  witness  to  a  bill  of  sale 
was  out  of  the  Jurisdiction  of  the  court.  Tatum  v. 
Mohr,  21  Ark.  849. 

And  evidence  of  the  haodwritinff  of  the  maker  of 
a  bill  of  sale  was  inadmissible  on  hearsay  evidence 
that  the  attesting  witness  left  the  state  several 
years  before,  and  that  he  was  dead,  and  diligence 
was  not  shown.    Delony  v.  Delony.  S4  Ark.  7. 

And  proof  of  the  hand  writingof  the  witnesses  was 
admissible  where  it  was  shown  that  the  subscribing 
witnesses  and  the  grantor  to  a  deed  were  dead. 
Groover  v.  Coffee,  19  Fla.  61. 

And  where  the  subscribing  witnesses  to  a  deed 
were  nonresidents  of  the  state  at  the  time  of  the 
trial.    Harris  v.  Cannon,  6  Qa.  882. 

And  where  the  subscribing  witness  and  the  maker 
of  an  instrument  were  both  dead.  Howard  v. 
Soellhig,  32  Ga.  195. 

And  where  both  of  the  witnesses  were  dead.  ( Doe 
V.  Roe,  31  Ga.  508. 

And  where  the  maker  and  the  subscribing  wit- 
nesses to  an  unrecorded  deed  were  all  dead,  under 
Ga.  Code,  9  3888,  which  provided  that  If  the  witness 
was  not  produced,  the  court  might  hear  any  other 
evidenoe  to  prove  its  execution.  McVicker  v. 
Conkle,  96  Ga.  584. 

In  Watts  V.  KUbum,  7  Gki.  866,  it  was  said  that  if 
the  witness  be  dead,  or  beyond  the  process  of  the 
court,  or  cannot  be  found,  the  proper  thing  is  to 
prove  his  handwriting.  Some  courts  have  held  that 
proof  of  the  handwriting  of  the  party  executing  the 
instrument  is  better  evidence  of  the  execution  than 
proof  of  the  handwriting  of  the  attesting  witness. 
In  Ellis  V.  Smith,  10  Ga.  258.  it  was  said  that  seo- 
ondary evidence  was  admissible  where  the  sub- 
scribing witness  to  an  instrument  was  out  of  the 
jurisdiction  of  the  court. 

In  Watts  V.  Kilbum,  stfpra,  the  evidence  of  the 
attesting  witness  to  a  bill  of  sale  was  considered 
unnecessary,  where  such  witness  signed  by  mark 
and  was  a  nonresident,  and  such  slgnati^re  was 
treated  as  a  nullity,  and  the  handwriting  of  the 
party  was  allowed  to  be  proved. 

In  De  Vaughn  v.  McLeroy,  82  Ga.  687,  it  was  said 
35  L.  R.  A. 


that  the  execution  of  a  deed  oould  be  proved  by 
secondary  evidenoe,  if  the  witnesses  were  dead  or 
inaccessible. 

So,  evidenoe  of  the  handwriting  of  attesting  wit- 
nesses to  a  bond  was  admissible,  where  they  were 
nonresidents.    Jones  v.  Cooprlder,  1  Blaokf.  47. 

And  where  such  witnesses  were  nonresidents  for 
years,  and  so  far  as  known  were  still  nonresidents. 
Gordon  v.  MiUer,  1  Ind.  581. 

And  proof  of  the  handwriting  of  a  party  was  in- 
admissible where  it  was  not  shown  that  proof  of 
the  handwriting  of  the  witness  could  not  be  proved 
although  the  instruments  had  been  executed  in 
another  state.    Bowser  v.  Warren,  4  Blaokf.  622. 

And  evidenoe  by  a  witness  that  the  grantor  exe- 
cuted a  deed,  and  that  it  was  subsoribed  by  the  at- 
testing witnesses  In  his  presence,  was  admissible 
where  the  subscribing  witnesses  resided  in  another 
state  in  which  it  had  been  made.  Ungles  v.  Graves, 
2  Blaokf.  191. 

Evidenoe  of  the  handwrlUng  of  the  attesting  wit- 
ness was  suflioient,  where  such  witness  was  a  non- 
resident Clark  V.  Boyd,  2  Ohio,  56;  Richards  v. 
Skiff,  8  Ohio  St  586. 

Evidence  of  the  handwriting  of  an  attesting  wit- 
ness who  was  dead,  and  thirty  years*  absence  of  the 
other  without  proof  of  his  handwriting,  was  held 
sufficient  where  there  was  additional  proof  of  the 
admission  of  the  execution  of  a  title  bond  by  the 
defendant.    Stump  v.  Hughes,  5  Hayw.  (Tenn.)  98. 

And  evidence  was  sufficient  where  the  proof 
showed  the  handwriting  of  one  witness  to  a  title 
bond,  who  was  dead,  and  that  the  handwriting  of 
the  other  was  made  by  the  maker,  and  the  other 
witness  had  not  been  heard  of  for  ten  years  and 
was  reported  dead,  and  it  was  questioned  whether 
he  could  write.  The  handwriting  of  the  maker  was 
also  proved.  Den,  Haggard,  v.  Mayfleld,  5  Hayw* 
(Tenn.)  121. 

In  some  of  the  other  states  the  manner  of  proving 
the  execution  of  the  writing  differs.  Some  of  the 
cases  hold  that  proof  of  the  handwriting  of  the 
witness  is  sufficient,  and  other  cases  in  the  same 
state  hold  that  proof  of  the  handwriting  of  the  wit- 
ness and  of  the  party  is  sufficient,  while  others  hold 
that  proof  of  the  execution  of  an  instrument  by  the 
party  or  by  his  handwriting  is  sufficient;  and  the 
decisions  are  classified  below  by  states  so  as  to  show 
the  difference  in  the  cases  in  the  states. 

In  Alabama  proof  of  the  handwriting  of  the  at- 
testing witnesses  to  a  deed  was  held  to  be  sufficient 
to  allow  it  to  go  to  the  jury,  where  two  of  the  wit- 
nesses to  a  deed  resided  out  of  the  state,  and  the 
other  was  dead.  Thomas  v.  Wallace,  5  Ala.  288 
But  see  Lazarus  v.  Lewis,  infr^L, 

In  Foote  v.  Cobb,  18  Ala.  585,  the  case  of  Thomas 
V.  Wallace,  sapr(u  was  approved,  and  it  was  held 
that  proof  of  the  handwriting  of  the  attesting  wit- 
ness was  sufficient,  where  such  witness  was  beyond 
the  jurisdiction  of  the  court. 

So,  a  bond  was  admissible  in  evidenoe  on  proof  of 
handwriting  of  obUgor,  where  the  attesting  witness 
was  dead.  It  was  said  that  there  are  decisions  both 
ways,  but  that  this  evidenoe  was  admissible.  Mar- 
dls  V.  Shaokleford,  4  Ala.  483. 

And  evidenoe  of  the  execution  of  a  deed  by  proof 
of  the  handwriting  of  the  grantor  was  allowed, 
where  the  subscribing  witness  had  left  the  state. 


Ohio  Sufbbmb  Coubt. 
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execution  is  incompetent,  unless  it  be  first 
shown  that  the  evidence  of  such  witness  can- 
not be  had. 

Stark ie  in  his  work  on  Evidence,  p.  820, 
states  the  rule  as  follows:  '*If  the  deed  or  in- 
strument produced  purports  to  have  been  at- 
tested by  one  or  more  witnesses,  whose  names 
are  subscribed,  the  party  must  call  at  least  one 
of  the  witnesses,  and  in  cases  where  the  in- 


strument labors  under  any  doubt  or  suspicioD, 
he  ought  to  call  them  all.  The  law  requires 
the  testimony  of  the  subscribing  witness,  be 
cause  the  parties  themselves,  by  selecting  bim 
as  the  witness,  have  mutually  agreed  to  re« 
upon  his  testimony  in  proof  of  the  executioo 
of  the  instrument,  and  of  the  circumstaoco 
which  then  took  place,  and  because  he  knows 
those  facts  which  are  probably  unknown  lo 


It  was  said  that  this  is  the  rule  in  that  state,  cftlnflr 
the  case  of  Mardis  v.  Shaoklef  ord,  supra^  and  Laz- 
arus V.  Lewis,  infra.  Cox  v.  Davis,  17  Ala.  714,  52 
Am.  Dec.  190. 

And  where  there  were  three  subsoribinflr  wit- 
nesses to  a  deed,  one  of  whom  was  dead,  another 
was  a  nonresident,  and  the  other  was  called  but 
unable  to  prove  the  delivery,  ft  was  proved  by 
other  persons,  and  this  was  held  to  be  the  same  as 
though  the  testimony  of  none  could  be  had.  The 
handwritlnfir  of  the  other  witnesses  was  not  proved, 
and  the  evidence  of  the  Justice  before  whom  the 
deed  was  acknowledered  was  held  to  be  better  evi- 
dence than  that  of  the  handwriting:  of  the  witnesses* 
No  reference  Is  made  to  Thomas  v.  Wallace,  supra- 
Lazarus  v.  Lewis,  6  Ala.  467. 

In  Bennet  v.  Robinson,  8  Stew.  &  P.  (Ala.)  287,  it 
was  said  that  it  was  an  exception  to  the  general 
rule  where  the  witness  could  not  be  found  after 
diligent  inquiry,  or  was  beyond  the  jurisdiction  of 
the  court,  or  was  dead. 

And  in  California,  in  McGarrity  v.  Byington,  12 
Cal.  426,  evidence  of  the  handwriting  of  witness  was 
admissible,  where  the  attesthig  witness  to  a  bill  of 
sale  was  out  of  the  state. 

But  evidence  of  the  execution  of  the  power  of 
attorney  by  proof  of  the  signature  of  the  maker 
was  admissible,  where  the  instrument  was  executed 
out  of  the  state  by  nonresidents,  and  one  of  the 
witnesses  was  a  nonresident  and  the  other  was  un- 
known. The  presumption  was  that  the  other  wit- 
ness was  also  a  nonresident.  The  rule  requiring 
the  handwriting  of  the  subscribing  witness  to  be 
proved  rather  than  that  of  the  party  was  not  ap- 
proved. Landers  v.  Bolton,  26  Cal.  89B.  This  case 
does  not  refer  to  McGarrity  v.  Bjrington,  nupra,  but 
says  that  this  is  the  first  time  that  this  question 
has  arisen  in  this  state. 

*  And  it  was  held  that  it  was  not  necessary  to  pro- 
duce the  attesting  witness  to  a  writing,  or  account 
for  his  absence,  or  prove  his  handwriting,  where 
the  writing  was  made  in  a  foreign  country.  Mc- 
Mlnn  V.  O'Connor,  27  Cal.  288;  McMinn  v.  Wbelan, 
Id.  800. 

In  Illinois  it  was  held  that  proof  of  the  handwrit- 
ing of  the  attesting  witness  and  of  the  grantor  was 
admissible,  where  the  subscribing  witness  was  not 
in  the  state  at  the  time  of  the  trial,  t^ley  v.  Bean, 
6IIL8Q2. 

And  evidence  of  the  execution  of  an  instrument 
by  proof  of  the  party's  signature  was  admissible 
where  the  attesting  witness  had  left  the  state  and 
could  not  be  found  by  due  diligence.  Hartford 
Life  &  Annuity  Ins.  Co.  v.  Gray,  80  111.  28. 

And  where  the  witness  had  never  resided  in  the 
state,  could  not  be  produced,  and  there  was  some 
evidence  that  his  handwriting  could  not  be  proved- 
Newsom  v.  Luster,  18  111.  181. 

In  Iowa,  evidence  of  admissions  by  the  maker  of 
the  execution  of  a  note  signed  by  the  maker  with 
a  mark  was  competent,  where  the  subscribing  wit- 
ness was  out  of  the  state  and  hin  residence  unknown, 
and  diligence  had  been  used  to  procure  his  cvi. 
dence.    Ballinger  v.  Davis,  29  Iowa,  612. 

In  Kentucky  evidence  of  the  handwriting  of  the 
witness  has  been  held  admissible  in  some  cases,  and 
evidence  by  the  party,  or  his  handwriting,  has  been 
allowed  in  some  cases,  and  in  others,  evidence  of 
the  handwriting  of  the  witness  and  party. 
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So,  evidence  of  the  proof  of  the  hand  writing  of 
the  witnesses  was  admissible  where  they  were  dead. 
Bennett  v.  Bunyon,  4  Dana,  422;  Fitzhugb  t. 
Croghan,  2  J.  J.  Marsh.  429, 19  Am.  Dec  1». 

And  where  one  witness  was  dead,  and  the  otber 
witnesswas  a  nonresident.  A  witness  executiof 
an  instrument  out  of  the  state  may  be  presuiocd 
to  be  a  nonresident.  Bowman  v.  Bartlet,  3  A  K. 
Marsh.  80. 

And  secondary  evidence  was  admissible  to  pron 
the  execution  of  a  bill  of  sale  where  one  of  thesub> 
scribing  witnesses  was  dead  and  the  other  was  not 
within  the  state  and  could  not  be  found.  McDowell 
V.  Hall,  2  Bibb,  610. 

And  proof  of  the  handwriting  of  one  of  the  irit- 
nesses,  who  was  dead,  and  of  the  obligor,  wa> 
sufBcient  evidence  of  a  contract,  where  the  odier 
witness  was  a  nonresident,  and  it  was  not  shown 
that  he  ever  was  in  the  state  in  which  the  trial  m 
had.  In  this  case  it  was  said  that  if  we  were  mis- 
taken in  regard  to  the  rule  it  is  immaterial,  as  do 
exception  was  taken.  Glbbs  v.  Cook.  4  Bihh. 
686. 

But  in  Miller  v.  Dillon,  2  T.  B.  Mon.  78.  it  was  held 
that  proof  of  the  signature  to  an  instrument  by 
one  of  the  parties  was  admissible  where  the  sub- 
scribing witnesses  were  all  dead.  The  rule  that 
evidence  of  the  handwriting  of  the  attesting  wit- 
ness was  stronger  proof  than  that  of  the  obligor, 
was  not  approved. 

And  evidence  of  the  handwriting  of  the  party  wa» 
admissible  where  the  subscribing  witness  of  a  note 
was  dead.  Yocum  v.  Barnes,  8  B.  Mon.  496,  Fol- 
lowing Sentney  v.  Overton,  infra. 

And  where  two  of  the  subscribing  witnesses  woe 
dead,  and  the  other  was  a  nonresident.  Sentney  t- 
Overton,  4  Bibb,  445. 

In  Louisiana  evidence  of  the  handwriting  of  tlie 
witness  has  been  allowed  in  some  cases,  and  evi- 
dence of  the  handwriting  of  the  witness  and  party, 
in  other  cases. 

&k>  evidence  of  the  signature  of  the  suhscribiDg 
witness  was  sufBcient  proof  of  the  execution  of  to 
instrument,  where  such  witness  to  a  bill  of  sale  m 
dead,  and  the  residence  of  the  maker  was  unxnown. 
McGowan  v.  Laughlan,  12  La.  Ann.  242. 

And  where  the  witness  to  a  note  resided  in  a  for* 
eign  country,  and  could  not  be  found  within  the 
jurisdiction  ,of  the  court  after  diligent  seardL 
Dismukes  v.  Musgrove,  8  Mart.  N.  S.  87S. 

Proof  of  the  handwriting  of  the  subscribing  wit- 
ness and  of  the  maker  of  an  Instrument  was  ad- 
missible against  an  estate  where  the  subscrihtng 
witness  could  not  be  found  by  diligent  search,  un- 
der La.  Code,  art.  2241,  Code  Vr.  826,  providing  ttait 
if  the  party  deny  his  signature,  or  the  heirs  or  rep- 
resentatives do  not  know  it,  it  must  be  prored  by 
witnesses  or  comparison.  Thompson  v.  Wilson,  13 
La.  188. 

And  where  the  Instrument  was  executed  out  of 
the  state  and  the  witnesses  were  nonresidents.  The 
presumption  would  be  that  they  were  nonresidents. 
Barfield  v.  Hewlett,  4  La.  118. 

In  Maine  courts  have  held  both  ways,  some  hold- 
ing that  evidence  of  the  handwriting  of  the  witness 
was  admissible,  and  others  that  of  the  party. 

So,  evidence  of  the  handwriting  of  the  attesting 
witness  to  an  instrument  was  admissible  where  tlw 
witness  to  an  instrument  was  out  of  the  state. 
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othen.  Bo  rigid  is  this  rale  that  it  is  not  su- 
perseded, in  the  case  of  h  deed,  by  proof  of  any 
admission  or  acknowledgment  of  the  execu- 
tion by  the  party  himself,  whether  the  action 
be  brought  against  the  obligor  himself,  or 
against  his  assignees  after  his  bankruptcy;  nor 
by  proof  of  an  admission  of  the  execution, 
inade  by  the  defendant  in  his  answer  to  a  bill 
in   equity.     The  rule   applies,   whether   the 


question  be  between  the  parties  to  the  deed,  or 
strangers,  whether  tne  deed  be  the  foundation 
of  the  action,  or  but  collateral,  or  whether  it 
still  exist  as  a  deed,  or  has  been  canceled ;  and 
although  the  issue  be  directed  by  a  court  of 
equity  to  try  the  date,  and  not  the  existence  of 
a  deed.  Upon  an  indictment  against  an  ap- 
prentice for  a  fraudulent  enlistment,  it  was 
held  that  the  indentures  must  be  proved  in  the 


Reed  v.  WUsod,  89  Me.  58S.    (This  case  does  not  re- 
fer to  Woodman  v.  Se^r,  infra,) 

But  Id  Jones  v.  Roberts,  06  Me.  278  iFollowiDg 
Woodman  v.  Segar,  infra)^  it  was  held  that  proof  of 
the  bandwrltlnar  of  the  maker  of  an  instrument 
was  admissible  without  first  proving  the  handwrit- 
ing of  the  witnesses,  whose  reaidenoe  was  unknown 
and  not  known  to  be  within  the  state. 

Evidence  of  the  handwriting  of  the  icrantor  of  a 
deed  was  admissible,  where  both  of  the  subscribinir 
witnesses  were  out  of  the  state.  Woodman  v. 
Se^r,  25  Me.  90. 

In  Maryland  evidenoe  of  the  handwritiner  of  the 
witness  has  been  held  sufficient,  although  In  some 
cases  the  handwriting  of  the  party  was  proved. 

So,  proof  of  the  handwritinir  of  the  subecriblnir 
witness  to  a  power  of  attorney  was  sufficient  to 
prove  its  execution,  where  such  witness  was  dead. 
Parker  v.  Faasltt,  1  Harr.  &  J.  837. 

Evidendb  of  the  handwriting  of  the  attestinff  wit- 
ness to  a  release  was  admissible,  where  such  wit- 
ness was  a  nonresident.  Proof  was  also  given  of 
the  handwrttlnjr  of  the  maker  of  the  instrument. 
DoTsey  v.  Smith,  7  Harr.  &  J.  845. 

In  Handy  v.  State,  7  Harr.  ft  J.  34,  It  was  said  that 
an  attested  instrument  must  be  proved  by  the  tes- 
timony of  the  subscribing  witness,  unless  It  can  be 
shown  that  such  testimony  cannot  be  procured  by 
reason  of  absence,  death,  interest,  or  other  dis- 
qualifications arising  subsequent  to  the  attestation, 
in  which  case  evidenoe  may  be  given  of  the  hand- 
writing of  such  subscribing  witness,  in  addition  to 
which  it  to  also  usual  to  prove  the  signature  of  the 
party. 

In  Massachusetts  some  cases  bold  that  evidence 
of  the  handwriting  of  the  witness  is  admissible  and 
Is  required;  some  cases  hold  that  proof  of  the  hand- 
writing of  the  witness  and  of  the  party  is  admissi- 
ble; and  others  that  evidence  of  the  signature  of 
the  party  to  admissible,  without  proof  of  the  hand- 
writing  of  the  party. 

It  was  necessary  to  prove  the  signature  of  a  wit- 
ness to  a  promissory  note  where  he  was  dead,  under 
MasB.  Gen.  Stat.  chap.  156,  9  4,  providing  for  an  at- 
testation In  order  to  extend  the  statute  of  limita- 
tions, notwltnstanding  Mass.  Stat.  1887,  chap.  188, 
which  provided  that  any  signature  to  a  written  in- 
strument declared  on  or  set  forth  as  a  cause  of 
action  should  be  taken  as  admitted  unless  its  gen- 
uineness was  specially  denied,  as  the  signature  re- 
ferred to  in  that  statute  is  not  the  signature  of  the 
attestlBg  witness.  Holden  v.  Jenkins,  125  Mass. 
44ft. 

Evidenoe  as  to  the  signature  of  an  attesting  wit- 
ness was  admissible,  where  such  witness  when  last 
heard  of  was  Hving  in  another  state,  and  a  return 
of  turn  est  <nvenfiis  was  made  upon  a  subpoena  is- 
sued to  the  city  where  he  had  lived.before  ne  left 
the  state.  Troeder  v.  Hyams,  168  Mass.  686.  citing 
Gelott  V.  Goodspeed,  and  Valentine  v.  Piper.  ir»/ra. 
Proof  of  the  handwriting  of  one  of  the  subscrib- 
ing witnesses  was  sufficient  to  entitle  the  party  to 
read  the  instrument  in  evidence,  where  one  sub- 
scribing witness  to  an  instrument  was  dead,  an- 
other  was  interested,  and  the  other  beyond  the 
process  of  the  court.  Dudley  v.  Sumner,  6  Mass. 
438.402. 

Evidence  of  the  handwriting  of  one  attesting 
witness,  and  of  the  grantor,  was  admissible,  where 
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such  witness  was  a  nonresident  at  the  time  of  the 
execution  of  the  deed,  and  no  further  evidence 
was  shown  as  to  hto  residence,  but  the  other  wit- 
ness was  a  nonresident  at  the  time  of  the  execu- 
tion of  the  deed  and  of  the  trial.  Qelott  v.  Good- 
speed,  8  Cush.  41L  It  was  said  in  thto  case  that  this 
species  of  proof  is  more  direct  and  sattofactory 
than  that  of  the  handwriting  of  the  witnesses. 

Bvidence  of  the  handwriting  of  the  grantor  was- 
admissible  where  one  of  the  subscribing  witnesses 
to  a  deed  was  dead,  and  the  other  had  no  recollec- 
tion of  hto  own  handwriting.  Thomas  v.  Le  Baron, 
8  Met.  866. 

And  where  the  witnesses  to  a  deed  were  not  in 
the  state.  Valentine  v.  Piper,  22  Pick.  85,  88  Am. 
Dec.  716. 

So,  where  an  attesting  witness  to  a  promissory 
note  was  out  of  the  Jurisdiction  of  the  court,  other 
evidenoe  of  the  signature  of  the  party  to  the  in- 
strument was  admissible  without  proving  the  sig- 
nature of  the  witness,  especially  where  the  attes- 
tation was  unnecessary.  Homer  v.  Wallis,  11  Mass. 
809.  6  Am.  Dec  109. 

In  Mississippi  it  was  held  that  the  execution  of  a 
deed  was  proved  by  the  acknowledgment  and  the 
handwriting  of  the  maker,  where  the  witnesses  were 
reported  dead  and  could  not  be  found.  It  was  said 
that  the  rule  was  to  prove  the  handwriting  of  the 
witnesses;  but  the  execution  can  be  as  well  or  bet- 
ter proved  than  by  proof  of  the  handwriting  of  the 
witnesees,  and  the  proof  of  acknowledgment  is 
proof  direct  of  that  which  by  the  other  mode 
would  be  a  presumption.  Downs  v.  Downs,  2  How. 
(Miss.)  916. 

In  Missouri  proof  was  made  by  evidence  of  the 
witness,  and  in  another  case  by  evidenoe  of  the 
handwriting  of  the  party. 

So,  it  was  held  that  proof  of  the  handwriting  of 
a  subscribing  witness  was  admissible,  where  such 
witness  to  a  deed  resided  in  another  state.  Little 
V.  Chauvln,  1  Mo.  626. 

And  where  the  subscribing  witness  to  a  deed  was 
dead.    Waldo  v.  Russell,  6  Mo.  387. 

But  in  Ctordy  v.  Richardson,  24  Mo.  296,  evidence 
of  the  handwriting  of  the  grantor  of  a  deed  was 
held  sufficient  where  such  deed  was  executed  and 
attested  in  another  state,  the  grantor  and  attesting 
witnesses  residing  there  at  the  time.  The  cou  rt  says 
the  regular  mode  to  evidence  of  the  witness  If  that 
can  be  had;  if  that  cannot  be  had  then  proof  of  the 
handwriting  of  the  maker  or  hto  acknowledgment 
might  be  made.  (The  point  does  not  seem  to  have 
been  made  in  the  case  that  the  handwriting  of  the 
witness  could  not  be  proved.) 

In  Nebraska  the  statute  authorizes  other  evidence 
than  that  of  the  handwriting  of  the  attesting  wit- 
ness. 

And  secondary  evidence  of  the  execution  of  a 
deed  was  admissible  where  the  attesting  witnesses 
were  nonresidents.  Neb.  Code  Civ.  Proc.  S  343, 
provided  that  when  the  subscribing  witnessess 
were  absent  from  the  county  in  which  the  action 
was  pending,  the  execution  of  the  instrument 
might  be  proved  by  other  evidence.  Buchanan  v. 
Wise,  84  Neb.  696. 

So,  under  thto  section  it  was  held  that  evidence  of 
the  execution  of  a  promissory  note  by  proof  of  the 
handwriting  of  the  witness  was  admissible,  where 
the  subscribing  witness  was  not  in  the  state  at  the 


Ohio  Sufbemb  Coubt. 
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regular  way.  And  the  same  rule  applies  to 
all  written  agreements  and  other  instruments 
attested  by  a  witness,  as,  for  instance,  a  notice 
to  quit  in  ejectment,  in  which  case  it  was  held 
that  proof  of  service  of  the  notice  upon  the 
tenant,  and  that  it  was  read  over  to  him  with- 
out his  making  any  objection,  was  not  suffi- 
cient." 


Greenleaf  in  his  work  on  evidence  [vol.  1], 
g  569,  states  the  rule  as  follows:  "The  instru- 
ment, being  thus  produced  and  freed  from  sus- 
picion, must  be  proved  by  the  subscribing  wit- 
nesses, if  there  be  any,  or  at  least  by  one  of 
them .  y ario lis  reasons  h a ve  been  assigned  for 
this  rule:  but  that  upon  which  it  seems  best 
founded  is,  that  a  fact  may  be  known  to  the 


time  of  the  trial.    Jewell  v.  Chamberlain,  41  Keb. 
2bL 

In  New  Hampshire  proof  was  made  by  evidence 
of  the  handwriting  of  tbe  witness,  and  in  other 
cases  by  evidence  of  the  handwriting  of  the  wit- 
ness and  of  the  party. 

It  was  necessary  to  prove  the  ezeoutlon  of  a 
power  of  attorney  by  evidence  of  the  handwrttlng 
of  the  attesting  witness,  where  he  was  a  nonresi- 
dent.   Gould  V.  Kelley,  16  N.  H.  661. 

And  where  the  witnesses  to  a  deed  were  nonresi- 
dents.   Montgomery  v.  Dorion,  7  N.  H.  475. 

And  proof  of  the  handwriting  of  the  maker  of  a 
mortgage  was  inadmissible  where  a  witness  was 
dead,  as  evidence  of  his  handwriting  should  have 
been  proved  if  possible.  Cram  v.  Ingails,  18  N.  H. 
618. 

And  evidence  of  the  handwriting  of  the  witness 
and  of  the  maker  of  a  note  was  admissible  where 
the  attesting  witness  was  a  nonresident.  Dunbar 
V.  Harden,  18  N.  H.  811. 

In  this  case  it  was  said  that  the  point  of  the  de- 
cision in  Famaworth  v.  Briggs,  infnu  was  that 
when  the  subscribing  witness  is  out  of  the  state 
proof  of  the  signature  of  the  subscriber  of  a  note 
is  not  competent  proof  of  its  execution,  without 
proof  also  of  the  signature  of  the  witness. 

Proof  of  tbe  handwriting  of  a  party  to  an  instru- 
ment was  inadmissible  where  the  attesting  witness 
to  an  instrument  was  a  nonresident.  His  hand- 
writing should  be  proved.  It  was  said  that  the 
soundness  of  this  rule  was  denied,  but  it  was 
•deemed  inexpedient  to  establish  a  different  rule, 
and  that  it  might  be  beat  to  require  in  all  oases 
proof  of  the  handwriting  of  the  party  and  witness, 
unless  it  was  shown  that  the  testimony  could  not 
be  had.    Famsworth  v.  Briggs,  6  N.  H.  661. 

In  New  Jersey  proof  was  made  of  the  handwrit- 
ing  of  the  witness,  although  in  some  cases  proof 
was  made  of  tbe  handwriting  of  the  party. 

Evidence  of  the  handwriting  of  the  sut)scribing 
witness  was  sufficient,  where  such  witness  was  a 
nonresident.  It  was  said  that  there  was  no  neces- 
sity of  proving  the  handwriting  of  the  party,  for 
the  handwriting  of  the  attesting  witness  was  com- 
petent without  anything  more.  Armstrong  v. 
Den,  Glover,  15  N.  J.  L.  186. 

And  where  one  of  the  witnesses  of  a  deed  was  dead 
and  the  other  witness  was  a  nonresident.  In  this 
case  the  handwriting  of  the  grantor  was  also 
proved.    Van  Doreu  v.  Van  Doren,  3  N.  J.  L.  676. 

In  proving  the  execution  of  an  instrument,  the 
attesting  witness  to  which  is  dead,  proof  of  the 
signature  of  the  witness  is  prima  fade  proof  of 
the  due  execution  of  the  Instrument,  but  it  is  by  no 
means  conclusive,  and  it  is  usual  to  give  evidence 
that  the  signatures  of  the  parties  to  the  instrument 
are  also  genuine.    Servis  v.  Nelson,  14  N.  J.  Eq.  94. 

Evidence  of  the  handwriting  of  a  subscribing 
witness  was  insuffldent  to  prove  the  execution  of 
a  sealed  bill,,  where  such  witness  was  dead,  but  the 
attestation  did  not  show  that  the  bill  had  been 
sealed  and  delivered.  New  bold  v.  Lamb,  6  N.  J.  L. 
449. 

In  New  York  the  weight  of  authority  is  that 
where  tbe  witness  cannot  be  produced  the  next 
best  evidence  of  tbe  execution  of  the  instrument 
is  proof  of  the  witness's  handwriting,  although  a 
few  oases  allowed  proof  of  the  handwriting  of  the 
party. 
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So,  evidence  of  the  handwriting'  of  one  attenL 
ing  witness  was  admissible  where  suoh  wltnesi  was 
dead  and  no  account  could  be  had  of  the  other 
witness.    Jackson,  Woodruff,  v.  Cody,  9  Cow.  119. 

And  proof  of  the  handwriting  of  a  subscribtef 
witness  to  a  sheriff's  bond  was  prima  Cade  soft- 
dent  where  he  was  dead,  but  it  oould  tie  rebutod 
by  evidence  that  the  signature  of  the  obligor  vu 
not  genuine.  People,  Bacon,  v.  McHenry,  18 
Wend.  482. 

And  evidence  of  the  handwriting-  of  one  of  the 
witnesses  was  sufficient  where  the  witnesses  tot 
deed  were  both  dead.  Jackson,  Boyd,  v.  Lewis.  13 
Johns.  604. 

And  where  one  of  the  attesting  witneaKstoa 
lease  was  dead  and  the  other  was  a  noniesldeBL 
Lush  V.  Druse,  4  Wend.  818w 
.  And  where  all  the  witnesses  to  a  lease  were  dead 
Van  Rensselaer  v.  Jones,  2  Barb.  648. 

And  where  such  witness  to  a  deed  was  a  dqd- 
resident.    People  v.  Rowland,  6  Barb.  4I9. 

And  proof  of  the  handwriting  of  an  attesting  wit- 
ness to  a  bond  was  admissible  where  such  witooB 
was  a  nonresident.  Teall  v.  Van  Wyck,  10  Barh. 
376. 

So,  evidence  of  the  handwriting  of  a  subscrihini; 
witness  to  a  deed  was  sufficient  where  aoch  wit- 
neps  to  a  deed  was  dead  and  there  was  some  de- 
fect In  the  proof  of  tbe  official  character  of  socli 
witness,  who  had  certified  an  acknowledgment  b^ 
fore  him  as  a  oommlssioner.  Borst  v.  Empie,  5  N. 
7.38. 

Evidence  of  the  handwriting  of  a  party  was  in- 
admissible  where  the  subscribing  witness  ooold 
not  be  found,  and  due  diligence  was  not  shown  in 
attempting  to  prove  the  handwriting  of  tbe  sob- 
scribing  witness.  Jackson,  Variok,  v.  Wsldroo.  13 
Wend.  178;  Pelletreau  v.  Jackson,  Vartck«  U  Weod. 
110. 

In  Pelletreau  v.  Jackson,  Varlck,  Jticjmx,  it  wu 
said  that  the  execution  of  a  deed  may  be  proved 
by  evidence  of  the  handwriting  of  the  party,  or  bit 
admissions,  where  there  was  no  witness,  or  wherv 
the  witness  denied  any  knowledge  of  the  execu- 
tion, or  if  the  name  of  the  subscribing  witness  waf 
fictitious,  or  if  he  was  Interested  or  of  an  infSmoai 
character)  or  if  dead  or  out  of  the  jurisdlctloD  of 
the  court  and  after  diligent  Inquiry  no  proof  of 
his  handwriting  can  be  made,  or  if  the  subsorfhiDfr 
witness  cannot  be  found  or  his  handwriting 
proved. 

Proof- of  the  handwriting  of  a  witness  absent 
from  the  state  is  suffident,  without  proving  tte 
handwriting  of  the  obligor  of  a  bond.  Slaby  v. 
Champlin,  4  Johns.  461. 

But  in  Jackson,  Lansing,  v.  Chamberlain,  ^ 
Wend.  620,  it  was  held  that  evldenoe  of  tbe  haod- 
writing  of  one  witness,  and  of  the  grantor,  wa« 
sufficient,  where  one  of  the  witnesses  was  dead,  and 
the  other  had  not  been  heard  of  for  thirty  years. 
The  court  does  not  discuss  the  question  as  to  the 
necessity  of  proving  the  handwriting  of  the 
grantor,  but  it  was  proved  with  that  of  the  witness, 
and  this  was  held  sufficient. 

And  In  Grogan  v.  United  States  Industrial  las. 
Co.  90  Hun,  621,  it  was  held  that  seoondary  evi- 
dence of  the  execution  of  an  assignment  of  ao  in- 
surance policy,  by  proof  of  the  signature  of  tbe 
witness  or  of  the  original  signing  by  the  party,  wm 
competent  evidence  where  the  witness  was  not  at 
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subscribing  witness  not  within  the  knowledge 
OT  recollection  of  the  obligor,  and  that  he  is 
entitled  to  avail  himself  of  all  the  knowledge 
of  the  subscribing  witness  relative  to  the  trans- 
actioD.  The  party,  to  whose  execution  he  is  a 
witness,  is  considered  as  invoking  hira,  as  the 
person  to  whom  he  refers  to  prove  what 
passed  at  the  time  of  attestation." 


Wharton  in  his  work  on  Evidence  [vol.  1], 
g  723,  states  the  rule  as  follows:  "By  the  strict 
rule  of  the  English  common  law,  when  there  are 
subscribing  witnesses  to  an  instrument,  such 
witnesses  should  be  called  to  prove  its  execu- 
tion, or  their  absence  should  be  duly  accounted 
for.  The  statutes  allowing  parties  to  be  wit- 
nesses do  not  of  themselves  abrogate  this  rule." 


the  time  of  the  trial  within  the  Jurlsdiotion  of  the 
state.  This  case  cited  People  v.  Rowland,  6  Barb. 
410,  and  JaokaoQ,  Woodroff,  v.  Cody,  9  Cow.  149, 
but  in  the  first  case  cited  it  was  held  that  it  was  not 
necessary  co  prove  the  stgnature  of  the  party,  and 
in  the  second  case  the  question  did  not  arise. 

Id  Cook  V.  Husted,  12  Johns.  188,  it  was  held  that 
evidence  of  the  handwriting  of  the  maker  of  a  bill 
of  Kale,  which  bill  of  sale  was  called  for  by  the  op- 
posite party,  was  admissible  where  thesubscrtbinff 
witnesses  did  not  reside  in  the  county  of  trial  or 
the  adjolnlner  county.  (No  authorities  are  cited.) 
Proof  of  the  handwritinflT  of  a  deceased  subscrib- 
inir  witness  was  not  sufficient,  where  the  deed  on 
its  face  excited  suspicion  of  fraud.  Tne  suspicious 
circomstanoes  must  be  explained  or  the  identity  of 
the  grantor  proved.  Brown  v.  Klmkwll,  25  Wend. 
S»,  Rererslnv  19  Wend.  m. 

In  North  Carolina  In  most  cases  proof  of  the 
handwritinflT  of  the  witness  was  made,  aitbough  one 
case  required  proof  of  the  siflrnatare  of  the  party. 
Evidence  of  the  handwrltlnir  of  the  attestiner  wit- 
ness was  admissible  where  such  witness  to  a  bond 
avoided  process  and  there  was  some  evidence  to 
show  that  money  had  k)een  Intrusted  to  him.  and 
that  it  was  to  his  Interest  to  defeat  a  recovery  on 
the  instrument,  as  he  might  thereafter  become 
liable.    Baker  v.  Blount,  it  Hajrw.  (N.  C.)  40«. 

And  where  such  witness  to  a  deed  was  a  nonreel- 
denu    Edwards  v.  Sullivan,  8  Ired.  L.  802. 

And  proof  of  the  handwrltlner  of  one  witness  was 
sufficient  to.  establish  the  execution  of  a  deed, 
where  boUi  witnesses  to  a  deed  were  dead.  Burnett 
T.  Thompson,  18  Ired.  L.  879. 

And  evidence  of  the  handwriting  of  the  attesting 
witness  was  admissible  where  such  witness  was  ab- 
sent from  the  state  In  the  exercise  of  public  duty. 
It  was  said  that  temporary  absence,  witbout  a 
change  of  domidl,  ordinarily  would  not  authorize 
the  admission  of  such  evidence.  Selby  v.  Clark,  4 
Hawks  (N.  C.)  286. 

But  in  Black  v.  Justice,  86  N.  C.  604,  it  was  said 
that  N.  C.  Bat.  Bev.  chap.  85,  subd.  4  (act  1802)  pro- 
vided that  in  all  cases  of  a  probate  of  any  Instru- 
ment allowed  to  be  registered,  having  a  subscrib- 
ing witness  who  might  be  dead,  satisfactory  proof 
of  bis  handwriting  or  of  tbe  handwriting  of  the 
grantor  or  maker  when  there  is  no  subscribing 
witness  should  be  sufficient  for  allowing  registra- 
tion. 

And  in  Ellis  v.  Hetfleld.  1  Mart.  (N.  C.)  41,  where 
evidence  was  given  of  tbe  handwriting  of  the  sub- 
scribing witness  to  a  specialty,  the  court  required 
that  the  signature  of  the  party  should  also  be 
I>roved. 

In  Pennsylvania  the  weight  of  authority  is  that 
it  ts  necessary  to  prove  tbe  execution  of  an  instru- 
ment t>y  evidence  of  tbe  handwriting  of  the  attest- 
ing witness,  although  there  are  a  few  cases  in  which 
the  handwriting  of  tbe  party  was  also  proved,  and 
in  two  cases  the  propriety  of  this  rule  was  ques- 
tioned. 

So,  proof  of  the  handwriting  of  tbe  attesting  wit- 
ness was  admissible  wbere  sucb  witness  was  a  non- 
resident, and  the  other  subscribing  witness  could 
not  be  foQQd  by  diligent  search.  It  was  said  that 
it  was  unneceasary  to  decide  whether  a  paper 
may  be  proved  by  calling  tbe  party  who  executed 
it  instead  of  placing  tbe  subscrilylng  witnesses  on 
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the  stand  or  accounting  for  their  absence.    Gal- 
lagher V.  London  Assur.  Corp.  140  Fa.  25. 

And  evidence  of  the  handwrldnir  of  one  of  the 
witnesses  to  a  deed  was  sufBoient,  where  such  wit- 
ness to  a  deed  was  dead  and  the  other  attesting  wit- 
ness was  a  nonresident.  Kelly  v.  Dunlap,  8  Penr. 
AW.  188. 

Evidence  of  tbe  handwriting  of  one  subscribing 
witness  to  a  deed  was  sufficient  where  such  witness 
was  dead  and  the  other,  after  diligent  search,  could 
not  be  found  or  beard  of,  Pa.  act  March  18,  1775, 
9  6,  providing  that,  wbere  the  grantors  and  wit- 
nesses to  a  deed  were  dead,  proof  of  the  handwrit- 
ing of  the  deceased  witness  or  witnesses,  '"or,  where 
they  could  not  be  bad,"  proof  of  the  handwriting 
of  tbe  grantor  before  a  Justice,  might  admit  the 
deed  to  record.  The  act  did  not  require  proof  of 
tbe  handwriting  of  grantor  where  that  of  tbe 
witness  was  proved.  It  was  held  that  the  same  e v  1- 
denoe  would  be  proper  before  a  jury  as  before  a 
justice.    Powers  v.  McEerran,  2  8erg.  &  R.  44. 

In  Clark  v.  Sanderson,  8  Blnn.  192, 5  Am.  Dec  868, 
It  was  said  that  tbe  rule  requiring  the  handwriting 
of  tbe  attesting  witness  to  be  proved  in  preference 
to  that  of  the  maker  of  an  Instrument  was  ques- 
tionable, as  the  handwriting  of  the  maker  was 
equal,  if  not  better,  evidence,  but  tbe  rule  bad  be- 
come so  fully  established  that  it  would  be  adhered 
to.  And  the  same  was  said  In  Hamilton  v.  Mars- 
den,  6  Binn.  45. 

Tbe  evidence  was  sufficient  to  justify  tbe  admis- 
sion of  the  Instrument  wbere  one  of  tbe  parties 
testified  to  tbe  execution  by  himself  and  tbe  otber 
party,  and  that  tK>th  tbe  subscribing  witnesses 
were  dead,  and  gave  some  proof  of  the  handwrit- 
ing of  the  witnesses.  It  was  said  that  tbe  reception 
of  eviden^  was  largely  discretionary  with  tbe  trial 
court.    Irwin  v.  Patoben,  164  Pa.  5L 

And  evidence  of  the  handwritinir  of  the  attest- 
ing witness,  and  of  the  grantee,  was  sufficient, 
wbere  t>oth  parties  were  dead.  No  further  dis- 
cussion of  the  question  was  made.  TJrket  v.  Coryell, 
5  Watts  &S.  60. 

In  Hamilton  v.  McGulre,  2  Rerg.  ft  R.  478,  wbere 
tbe  party  olfered  to  prove  the  handwriting  of  tbe 
witness  who  bad  removed  from  tbe  state,  and  the 
handwriting  of  the  grantor,  tbe  court  required 
evidence  of  tbe  handwriting  of  the  other  attesting 
witness,  who  was  dead. 

Admissions  made  by  a  party  were  admissible  in 
evidence  to  prove  tbe  execution  of  an  instrument, 
wbere  tbe  subscribing  witness  could  not  be  found 
by  tbe  use  of  due  diligence.  Conrad  v.  Farrow,  5 
Watts,  686. 

In  Otto  V.  Trump,  115  Pa.  42^  1887,  it  was  said  that 
secondary  evidence  was  admissible  to  establish  the 
execution  of  a  paper,  where  tbe  subscribing  wit- 
ness was  out  of  tbe  jurisdiction  of  the  court. 

In  South  Carolina,  wbere  the  witness  cannot  be 
produced  owing  to  death,  absence  from  the  state, 
or  wbere  he  cannot  be  found,  there  is  quite  a  dif- 
ference in  the  rulings  In  tbe  cases.  Tbe  following 
case  holds  that  tbe  evidence  of  the  party  is  suffi- 
cient.   Edgar  v.  Brown,  4  McCord,  L.  91. 

And  the  following  cases  hold  that  tbe  writing 
may  be  proved  by  evidence  of  tbe  handwriting  of 
the  witness  and  the  party:  Young  v.  Stockdale,  2 
McCord,  L.  531:  Oliphant  v.  Taggart,  1'  Bay,  255: 
Myers  v.  Taylor,  1  Brev.  246;  Comnell  v.  Biokley,  1 
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This  rule  was  recognized  and  followed  by 
this  court  in  Zerby  v.  WiUon,  8  Ohio,  48,  17 
Am.  Dec.  577,  and  also  in  Warner '7,  Baltimore 
<&  0.  R.  Co.  31  Ohio  St.  269,  and  the  same  rule 
is  found  in  Swan's  Treatise,  p.  154. 

It  is  said  that  this  rule  is  founded  upon  the 
reason  that  a  fact  may  be  known  to  the  sub- 
scribing witness  not  within  the  knowledge  or 


recollection  of  the  obligor,  and  that  he  is  en- 
titled to  avail  himself  of  all  the  knowledge  of 
the  subscribing  witness  relative  to  the  traos- 
action.  This  is  the  reason  given  by  Le  Blanc. 
J.,  in  Coil  V.  Dunning,  4  £a8t,  &4,  and  fol- 
lowed by  many  judges  since  without  questioo 
or  investigation  as  to  its  soundness. 
That  this  reason  is  unsound  Is  clear  from 


McCord,  L.  288;  Plunket  v.  Bowman,  2  MoGord,  L. 
85;  Bussell  v.  Tunno,  11  Rich.  L.  308;  Hopkins  v. 
De  Graffenreid,  2  Bay,  187;  Turner  v.  Moore,  1 
Brev.  286;  Manicrault  v.  Hampton,  Id.  804;  MoElwee 
V.  Sutton,  2  Ball.  L.  128;  Heard  y.  Martin,  1  Treadw. 
Const.  487. 

And  tbe  following  oases  bold  that  the  evidence 
of  the  witness  is  guffldent:  Smith  v.  Asbell,  2 
Strobh.  L.  141;  Price  v.  MoGee,  1  Brev.  878;  Little  v. 
White,  298.  G.  178. 

And  the  following:  cases  hold  that  the  handwrit- 
ing of  the  witness  should  be  proved.  In  these  cases 
the  party  signed  by  mark.  Shiver  v.  Johnson,  2 
Brev.  887;  Bussey  v.  Whitaker,  2  Nott  &  M'C.  874. 

From  which  oases  it  appears  that  it  is  essential  to 
obtain  the  evidence  of  the  party  or  his  handwrit- 
ing- in  order  to  establish  an  instrument 

But  these  cases  were  all  reviewed  in  Lyons  v. 
Holmes,  11  S.  C.  429,  82  Am.  Bep.  488,  and  the  result 
of  that  decision  is  that  in  South  Carolina  it  is  only 
required  that  something  more  than  mere  proof  of 
the  handwriting  of  the  subecribiner  witness  is 
necessary. 

Proof  of  the  handwriting  of  the  subscrlblnflr  wit- 
nesses to  a  deed  signed  by  the  frrantors  was  sufB- 
cient  where  the  witnesses  and  parties  were  dead, 
and  other  evidence  of  the  grantor^s  signature  by 
mark  showing  the  execution  was  given.  Lyons  v. 
Holmes,  9Upra, 

In  Lyons  v.  Holmes  the  court,  reviewing  the 
former  decisions  in  that  state,  says,  in  substance, 
that  Hopkins  v.  Oe  Oraffenreid,  2  Bay,  187,  held  tliat 
case  was  an  exception  to  the  rule  requiring  proof 
of  the  handwriting  of  the  party  after  proving  the 
handwriting  of  the  witnesses,  because  of  the  diffi- 
culty in  proving  the  handwriting  of  the  party,  who 
was  very  old  and  probably  did  not  sign  ^er  name 
once  m  fifty  years.  In  tbat  case  the  handwriting 
of  two  of  the  witnesses,  one  of  whom  was  dead  and 
the  other  out  of  the  state,  was  proved,  as  was  also 
tbe  handwriting  of  one  of  the  parties. 

Tbe  court  says  that  in  Toung  v.  Stockdale,  2  Mc- 
Cord, L.  313,  a  deed  twenty-six  years  old  was  suffi- 
ciently proved  by  proof  of  the  handwriting  of  tbe 
grantor  and  one  of  the  witnesses,  all  of  the  parties 
being  dead,  and  the  handwriting  of  the  other  wit- 
ness being  so  unformed  as  to  make  it  difficult  to 
prove;  and  says  tbat  in  Shiver  v.  Johnson,  2  Brev. 
897,  it  was  held  that  where  the  maker  of  a  note 
signed  by  mark,  and  the  witness  was  out  of  the 
stare,  proof  of  the  handwriting  of  the  witness  was 
sufficient  "from  tbe  necessity  of  tbe  case." 

And  It  was  said  in  Lyons  v.  Holmes  that  Bussey 
V.  Whitaker,  2  Kott  &  M'C.  874,  was  to  the  same  ef- 
fect. 

And  in  Lyons  v.  Holmes  it  was  said  that  the  con- 
flict in  South  Carolina  arises  because  certain  diem 
are  quoted  as  authority. 

And  that  the  case  of  Oliphant  v.  Taggart,  1  Bay, 
226,  sometimes  cited  to  show  tbat  it  is  necessary  to 
prove  tbe  handwriting  of  the  party  as  well  as  that 
of  the  witness,  does  not  establish  any  such  doc- 
trine, as  there  tbe  plaintiff  offered  to  prove  the 
handwriting  of  the  witness  and  of  tbe  obligor,  but 
tbe  wltnej«  made  an  affidavit  denying  the  attesta- 
tion of  the  party^s  signature,  and  a  commission 
was  ordered  for  tbe  examination  of  the  witness. 

And  that  Myers  v.  Taylor,  1  Brev.  245,  held  tbat 
it  was  necessary  to  prove  tbe  hand  writing  of  the 
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witnesses  as  well  as  that  of  the  obligor  to  prove  tbe 
delivery  of  a  bond. 

But  in  Lyons  v.  Holmes  It  was  said  tbat  there- 
port  of  the  case  does  not  show  that  any  questioo 
was  raised  as  to  the  necessity  of  proving  tbe  haad- 
writing  of  the  obligor,  for  that  having  tieen  proved 
the  only  question  was  whether  it  was  not  neoessair 
to  prove  the  handwriting  of  the  subscriblDg  wit- 
ness. 

And  that  in  another  report  of  tbe  same  case,  in 
Taylor  v.  Meyers,  2  Bay,  606,  it  was  said  that  tlie 
rule  had  been  too  strict,  and  that  proof  of  tbe  hand- 
writing of  the  obligor  would  be  sufficient,  without 
proof  of  tbe  handwriting  of  a  subscribing  witoes, 
and  tbat  the  case  referred  to  was  probably  that  of 
Madden  v.  Burrls,  1  Brev.  887,  in  which  It  was  held 
that  the  indorsements  on  a  note  to  which  there  wv 
a  witness  were  sufficiently  proved  by  testimony 
tbat  such  indorsements  were  genuine  without  pro- 
ducing the  subscribing  witness  or  proving  his  hand- 
writing. 

And  that  in  Gervais  v.  Balrd,  2  Brev.  37,  the  ac- 
tion WHS  on  a  note  signed  by  mark,  and  proof  of 
tbe  manner  of  making  a  mark  was  sufficient  witb- 
out  evidence  of  the  subscribing  witness,  althoufb 
it  was  said  in  that  case  that  proving  tbe  bandwru- 
ing  of  the  witness  would  not  be  sufficient,  tmt  this 
was  an  obiter  dictum  as  it  does  not  appear  tbat 
there  was  any  offer  to  introduce  such  proof. 

And  that  in  Paisley  v.  Snipes,  2  Brev.  800.  proof 
of  the  handwriting  of  a  resident  witness  was  not 
sufficient  where  the  defendant  signed  by  mark,  but 
a  better  reason  was,  however,  suggested,  based  oo 
tbe  act  of  1802,  which  seemed  to  require,  in  the  ab- 
sence of  tbe  subscribing  witness,  proof  of  the  sig- 
nature of  tbe  maker  or  obligor,  and  therefore  prot>( 
of  the  signature  of  the  witness  would  not  fulfill  the 
act.  The  court  does  say,  if  the  maker  of  a  note  be 
a  marksman  that  will  not  avoid  proving  his  signa- 
ture; but  if  tbe  mark  cannot  be  proved  it  most  be 
proved  by  the  subscribing  witness  or  by  some  otber 
person.  The  court  In  Lyons  v.  Holmes  says  tlie$e 
remarks  are  mere  df cf a,  for  in  the  next  case  of 
Shiver  v.  Johnson,  2  Brev.  897,  the  contrary  wa9 
held,  that  the  signature  of  a  marksman  may  be 
proved  by  the  peculiarity  of  his  mark  or  bis  ac- 
knowledgment if  the  witness  does  not  attend,  and 
proof  of  the  handwriting  of  the  witness  is  not  suf- 
ficient if  he  be  within  tbe  state,  but  if  he  is  not 
within  the  state,  proof  of  his  handwriting  is  sufll- 
clent  from  the  necessity  of  tbe  case.  And  that  thi» 
was  affirmed  in  Bussey  v.  Whitaker,  tupra. 

And  in  Lyons  v.  Holmes  it  was  said  that  the  next 
case  is  Comneil  v.  Bickley,  1  McCord,  L.  288,  which 
held  that  the  handwriting  of  the  subscribing  wit- 
nesses must  be  proved  where  they  are  out  of  the 
state,  notwithstanding  that  the  handwtltiog  of  tbe 
grantor  has  been  proved. 

And  that  tbe  next  is  the  case  of  Plunket  v.  Bow- 
man, 2  McCord,  L.  86,  where  the  subscribing  wit- 
ness was  inaccessible,  and  it  was  held  that  the  best 
evidence  was  proof  of  the  handwriting  of  the 
obligor  with  tbe  additional  proof  of  the  handwrit- 
ing of  the  su bscribing  witness.  This  was  incottsiet- 
ent  with  the  act  of  1802  and  the  decisions  constru- 
ing tbat  act,  as  it  is  well  esublished  now  that  proof 
of  tbe  signature  of  the  obligor,  except  when  tbe 
defendant  denies  such  signature  under  oath,  insuf- 
ficient proof  of  the  execution  of  the  bond,  and  that 
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the  consideration  that  the  competency  of  evi- 
dence does  not  depend  upon  the  fact  of  either 
knowledge  or  recollection  of  a  particular  wit- 
ness. 

Where  two  witnesses  have  equal  means  of 
knowledge  of  a  particular  fact,  both  are 
equally  competent  as  witnesses,  although  one 
may  have  imperfectly  comprehended  the  fact, 


and  but  faintly  recollects  the  transaction, 
while  the  other  may  be  clear  as  to  the  fact, 
and  perfect  In  his  recollection.  The  want  of 
comprehension  and  recollection,  will  go  as  to 
the  weight,  but  not  as  to  the  competency  of 
the  evidence. 

Another  reason  given  for  the  rule  is,  that 
because  the  parties  themselves,  by  selecting 


the  additional  proof  of  the  handwriting  of  the  sub- 
BcribiD?  wltnefls  Is  wholly  unneoessarF-  And  as 
was  eaid  in  the  subsequent  case  of  Bdgar  v.  Brown, 
4  McGord,  L.  91,  that  the  arRument  of  the  oourt  in 
Pludket  V.  Bowman  prooeeds  on  the  oommon-law 
rule,  and  overlooks  the  act  of  1900.  The  court  says, 
iaLyODST.  fiolmes,  tbatnot  a  single  decision  of 
this  state  was  referred  to  in  Sims  v.  De  Oraifen- 
reid.  4  MoCord,  L.  268,  and  that  the  only  point  raised 
was  whether  proof  of  the  handwriting  of  one  wit- 
ness, who  was  dead,  was  sufficient,  the  witness  not 
knowiuflr  anything  of  the  grantor  or  other  witness, 
and  it  was  held  that  it  was  not.  It  was  also  said  in 
the  latter  case  that  the  signature  of  the  grantor 
and  of  the  other  witness,  if  be  were  dead  or  out  of 
the  state,  should  have  been  proved:  but  the  report 
of  the  whole  case  is  nothing  more  than  a  mere  ab- 
stract. If  it  were  the  language  of  the  court  it 
would  not  be  authority  as  to  the  necessity  of  prov- 
ing the  handwriting  of  the  grantor,  for  the  only 
question  seems  to  Iw  whether  proof  of  the  hand- 
writing of  one  witness  was  sufficient.  The  question 
does  not  seem  to  be  what  proof  would  be  sufficient* 
bat  whether  the  proof  offered  was  sufficient. 

And  in  Lyons  v.  Holmes  it  was  said  that  Tram- 
mell  V.  Roberts,  1  McMull.  L.  805,  decides  nothing 
on  the  point  under  consideration.  The  question 
laised  in  that  case  was  whether  it  was  necessary  to 
examine  the  subscribing  witness  to  a  note  who  was 
a  nonresident  of  the  state  when  the  defendant  filed 
with  his  plea  an  affidavit  that  the  signature  of  the 
note  was  not  bis,  after  it  had  appeared  In  evidence 
that  the  defendant  had  admitted  that  his  name 
bad,  under  his  authority,  been  signed  by  another* 
and  as  the  affidavit  took  the  case  out  of  the  act  of 
1802,  the  subscribing  witness  must  be  produced  If 
within  reach  of  process.  It  is  true  the  court  said 
that  in  case  the  subscribing  witness  was  beyond  the 
jurisdiction  of  the  oourt  proof  of  his  handwriting 
and  of  the  sigrnature  of  the  makers  of  the  note 
would  furnish  evidence  of  the  same  facts.  This, 
however,  was  uotblng  more  than  a  dictum,  and  is 
not  sustained  but  directly  contradicted  by  the  au- 
thor cited  by  the  oourt,  so  far  as  the  necessity  of 
proving  the  handwriting  of  the  obligor  is  con- 
cerned. 

That  the  next  case  is  State  v.  Chaney,  9  Rich.  L. 
438,  which  held  that  a  bill  of  sale  could  not  be  re- 
^setred  in  evidence  upon  proof  of  the  handwriting 
of  the  subscribing  witness;  but  as  there  was  no  tes- 
timony as  to  whether  such  witness  was  not  within 
process  of  court,  the  case  is  no  authority  on  the 
ix>lnt. 

Then  comes  Ruaseli  v.  Tunno,  11  Rich.  L.  308.  In 
Lyons  v.  Holmes  it  was  said  that  in  this  case  one  of 
the  attesting  witnesses  testified  that  be  did  not 
know  any  of  the  parties,  that  he  remembered  noth- 
ing about  the  deed,  signed  his  name  as  a  witness, 
and  behoved  the  signature  of  the  other  witness  to 
be  genuine,  and  knew  nothing  whatever  about  the 
grantor.  The  other  two  witnesses  proved  the  sig- 
nature of  the  notary,  one  of  the  witnesses,  that  he 
had  gone  to  parts  unknown;  and  it  was  held  that 
«ome  evidence  was  necessary  to  show  the  due  exe- 
cution by  the  assignor,  as  proof  of  bis  handwriting 
or  something  else  to  connect  him  with  the  instru- 
ment And  that  the  court  comments  on  Edgar  v. 
Brown,  4McCord,  L.  66,  in  which  it  was  held  that 
proof  of  the  signature  of  the  obligor  to  a  bond  ex- 
ecuted in  Delaware,  without  proof  as  to  the  signa- 
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tures  of  the  witnesses  who  were  not  within  the  Ju- 
risdiction of  the  court,  was  sufficient,  saying  that 
case  conflicts  with  Myers  v.  Taylor,  1  Brev.  246,  but 
overlooked  the  fact  that  the  last  case  bad  been  over- 
ruled by  Madden  v.  Burris,  1  Brev.  387,  and  Gervais 
V.  Balrd,  2  Brev.  87,  and  dted  Paisley  v.  Snipes,  2 
Brev.  200,  to  show  that  proof  of  the  signature  of  the 
maker  was  necessary,  ignoring  the  fact  that  in 
Paisley  v.  Snipes  the  subscribing  witness  was  ad- 
mitted to  be  a  resident  of  the  state,  and  that  the 
contrary  bad  been  held  in  the  subsequent  case  of 
Shiver  v.  Johnson,  2  Brev.  307,  where  the  witness 
was  not  a  resident;  and  the  court  cited  Trammell  v. 
Rot)erts,  1  McHull.  L.  806,  which  was  not  only  a  dic- 
tum but  unsustaloed  by  authority,  so  far  as  the 
necessity  for  proving  the  band  writingof  the  obiigror 
in  addition  to  that  of  the  witness  was  concerned. 

In  Lyons  v.  Holmes,  it  is  said  that  the  last  case 
in  this  state  is  Jones  v.  Jones,  12  Rich.  L.  116,  which 
held  that  where  the  attesting  witness  to  a  note 
signed  by  a  mark,  and  was  a  free  person  of  color, 
proof  of  his  handwriting  was  insufficient,  for  the 
reason  that  the  witness  could  not  have  been  called. 
It  is  true  the  court  said,  that  if  he  had  been  com- 
petent and  bad  died,  the  evidence  would  be  suffi- 
cient, and  other  evidence  of  the  defendant's  signa- 
ture would  have  l>een  necessary;  but  this  expres- 
sion was  clearly  unnecessary. 

The  conclusion  of  the  case  of  Lyons  v.  Holmes 
is  that  it  will  be  seen  that  It  cannot  be  said  that 
there  is  any  well-established  rule  upon  the  subject 
of  universal  or  general  application,  and  the  court 
says,  while  we  do  not  feel  called  upon  to  overrule 
Russell  V.  Tunno,  we  are  not  willing  to  extend  the 
rule  beyond  what  that  case  demands.  That  rule 
does  not  require  that  the  signature  of  the  obligor  or 
grantor  shall  be  proved  in  addition  to  proof  of  the 
handwriting  of  the  subscribing  witnesses;  but  only 
that  something  more  than  mere  proof  of  the  hand- 
writing of  the  subscribing  witness  is  necessary, 
and  the  rule  is  different  where  the  paper  is  signed 
by  mark. 

In  addition  to  the  cases  reviewed,  supra,  in  tbat 
state,  the  following  oases  hold  that  the  writing  may 
be  established  by  proof  of  the  handwriting  of  the 
witness  and  the  party: 

So,  evidence  of  the  handwriting  of  one  of  the 
witnesses,  and  of  the  mark  of  the  maker  of  a  deed, 
was  sufficient  where  both  of  the  witnesses  were 
out  of  the  state.    Turner  v.  Moore,  1  Brev.  286. 

And  evidence  of  the  handwriting  of  the  sub- 
scribing witness  to  a  deed  was  admissible,  where 
such  witness  could  not  be  found,  and  the  hand- 
writing and  death  of  the  grantor  and  of  two  other 
subscribing  witnesses  was  proved.  Manlgault  v. 
Hampton,  1  Brev.  804. 

And  evidence  of  the  handwriting  of  the  sub- 
scribing witnesses  and  the  grantor  in  a  bill  of  sale 
was  sufficient  where  the  subscribing  witnesses 
were  dead  or  out  of  the  state,  and  the  action  was 
by  a  grantee  against  a  third  party.  Heard  v.  Mar- 
tin, 1  Treadw.  Const.  487. 

And  where  a  deed  was  proved  by  evidence  of  the 
handwriting  of  a  subscribing  witness,  and  of  the 
handwriting  of  the  grantor,  it  was  competent  for 
the  opposite  party  to  show  that  the  witness  bad 
made  statements  that  the  deed  was  antedated. 
M'Elwee  v.  Sutton,  2  Bail.  L.  128. 

And  the  following  cases  held  that  the  evidence  of 
the  handwriting  of  the  witness  was  sufficient: 
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the  witDesses,  have  mutually  agreed  to  rest 
upon  their  testimouy  in  proof  of  the  execution 
of  the  instrumeDt,  or  of  the  circumstances 
which  then  took  place,  and  because  they  know 
those  facts  which  are  probably  unknown  to 
others.    This  supposed  mutual  agreement  is  a 

fure  fiction,  and  rarely,  if  ever,  exists  in  fact, 
f  in  any  case  it  has  a  real  existence,  and  can 


be  shown,  it  may  perhaps  be  enforced;  but  the 
mere  fiction  is  entitled  to  no  weight  and  to  do 
respect.  The  fact  that  such  witness  may  knov 
facts  which  are  unknown  to  others  does  not 
go  to  the  competency  of  the  evidence  of  an 
other  witness  as  to  facts  actually  within  hi» 
knowledge. 
It  is  also  said  that  the  party  to  whose  execu 


So,  a  deed  was  admissible  in  evidence  where  the 
handwrltiDfir  of  the  wltnesees  was  proved,  and  one 
was  dead  and  the  other  was  a  nonresident.  But  evi- 
dence of  oontradiotory  statements  made  by  the  wit- 
ness was  admissible  also.  Smith  v.  Asbell,  28trobb. 
L.L41. 

And  proof  of  the  handwriting  of  the  subecrlbinR 
witnesses  to  a  deed  was  suffloiODt  where  such  wit- 
nesses were  nonresidents  of  the  state.  Prioe  v. 
McGee,  I  Brev.  878. 

In  Little  V.  White,  29  N.  C.  178,  in  which  a  deed 
was  proved  by  one  attesting  witness,  and  also 
proved  by  the  handwriting  of  the  other  witness, who 
was  dead,  it  was  said  that  when  the  execution  of  a 
deed  was  called  in  question,  then  one  of  the  wit- 
nesses would  be  sufficient  to  prove  the  essential 
fact  that  It  was  (executed  in  the  presence  of  two 
witnesses,  but  if  the  witnesses  were  not  together  it 
would  be  necessary  to  examine  both  to  prove  the 
handwriting  of  the  one  who  was  dead.  In  addition 
to  the  evidence  of  the  ones  who  were  alive. 

An  affidavit  of  the  absence  of  the  subscribing 
witnesses  to  a  note  from  the  state  was  held  in- 
admissible to  let  in  other  proof  of  the  note.  The 
whole  of  the  opinion  is:  **Tbe  affidavit  is  inadmissi- 
ble. [Abbott  V.  Piumbel.  2  Dougl.  216."  Harper  v. 
Solomon,  1  Brev.  8. 

In  Barry  v.  Wiiboume,  2  Bail.  L.  91,  where  there 
was  proof  of  the  handwriting  of  one  of  the  sub- 
scribing witnesses,  who  was  dead,  and  also  of  the 
grantor,  a  nonsuit  was  ordered  because  diligence 
was  not  used  in  obtaining  the  other  witness. 

In  Texas  proof  was  made  by  evidence  of  the 
handwriting  of  the  witness,  although  some  cases 
allowed  proof  by  the  grantor. 

In  Harris  v.  Hosktns,  2  Tex.  Civ.  App.  488,  It  was 
held  that  evidence  of  the  handwriting  of  the 
attesting  witness  was  sufficient  to  admit  an  iDStru- 
ment  in  evidence,  where  such  witness  to  a  deed  was 
dead. 

And  where  the  subscribing  witness  to  a  certiflcate 
was  a  nonresident.  Frazier  v.  Moore,  11  Tex.  766. 

And  secondary  evidence  of  the  execution  of  a 
written  instrument  was  admissible  where  the  wit- 
nesses were  nonresidents.  Lapowskl  v.  Taylor 
(Tex.  Civ.  App.)  86  a  W.  984. 

And  proof  of  the  liand  writing  of  one  of  two  sub- 
scribing witnesses  was  suffldeot,  where  one  wit- 
ness to  a  deed  was  dead,  and  the  other  was  incom- 
petent, being  the  husband  of  the  grantor.  Gairrell 
V.  Higgs,  1  Tex.  Unreported  Cases,  60. 

And  where  both  the  witnesses  to  a  title  bond 
were  dead.   Gainer  v.  Cotton,  48  Tex.  101. 

Proof  of  the  handwriting  of  one  of  the  witnesses 
or  grantor  was  necessary  where  the  grantor  and 
subscribing  witnesses  to  a  deed  were  dead.  Proof 
of  the  handwriting  of  the  grantee  was  no  evidence 
of  its  execution.    Mapes  v.  Leal,  27  Tex.  846. 

Bvldence  was  admissible  which  showed  that  the 
original  deed  was  entered  in  the  record  book  of  an- 
other state  signed  by  two  witnesses,  and  a  copy 
duly  certified  delivered  to  the  grantees,  and  that  it 
was  a  true  copy,  and  that  the  notary  and  one  of  the 
witnesses  were  dead,  and  there  was  little  doubt  that 
the  other  witness  was  dead,  and  the  signatures  of 
the  witnesses  and  notaries  were  proved,  and  one  of 
the  parties,  a  grantee,  proved  the  execution  of  the 
deed.    Frost  v.  Wolf ,  77  Tex.  4B5. 

White  V.  Holliday,  20  Tex.  879,  and  Sample  v. 
Irwin,  46  Tex.  678,  aupra,  indicate  that  in  Texas  a 
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deed  may  be  established  by  the  party  instead  of  ac> 
counting  for  the  witnesses. 

In  Teal  v.  Sevier,  26  Tex.  618,  it  was  said  thtt  if 
the  Judge  before  whom  an  instrument  of  adoption 
was  executed  was  dead,  and  the  subscribing  irit- 
nesses  were  beyond  the  limits  of  the  state,  oroouM 
not  be  found  after  reasonable  efforts,  proof  of  tbe 
Judge's  signature  would  be  admissible. 

In  Vermont  proof  was  made  by  evidence  of  the 
handwriting  of  the  witness,  and  in  another  caw  by 
evidence  of  the  tiand  writing  of  the  grantor. 

It  was  held  that  proof  pf  the  handwriting  of  tbe 
sutMcrlbing  witness  was  sufficient,  where  a  note 
was  signed  by  mark  and  the  attesting  witnesi  was 
dead.  Sanborn  v.  Cole,  68  Vt  600. 14  L.  R.  A.  aO& 

But  it  was  not  necessary  to  prove  the  handwrit- 
ing of  the  attesting  witnesses  who  were  not  in  tbe 
state,  where  such  witnesses  were  not  necesHur  i^ 
the  attestation  of  the  mstrument.  and  it  was 
proved  by  evidence  of  the  handwriting  of  tbe 
grantor.  Sherman  v.  Cbamplaln  Tranap.  Co.  81  Vl 
162. 

In  Virginia  it  was  held  that  proof  of  the  band- 
writing  of  the  subscribing  witness  to  a  bond  ws« 
sufficient,  where  such  witness  to  a  bond  was  dead. 
Bogle  V.  Sullivant,  1  GaU  (Va.)  661. 

So,  where  two  atttesting  witnesses  to  a  deed  tes- 
tified that  they  should  not  have  attested  unless  tiie 
same  had  been  acknowledged  and  the  handwriUor 
of  two  other  witnesses  was  proved,  one 'of  whom 
was  out  of  the  county  and  tbe  other  was  inter- 
ested, it  was  held  sufficient.  Currie  v.  Donald,  i 
Wash.  (Va.)  68. 

And  In  Gregory  v.  Baugh,  4  Rand.  (Va.)  69B.  it 
was  said  that  the  evidence  of  a  subeoribing  witness 
mi|st  be  produced  if  he  Is  alive,  but  if  he  is  dead  or 
cannot  be  produced  the  next  t)eet  evidence  is  proof 
of  his  handwriting. 

And  in  United  Stetes  v.  Boyd,  8  App.  D.  C.  4«l 
the  evidence  of  the  handwriting  of  the  wltaeas  who 
was  dead  was  held  sufficient. 

In  the  United  States  courts  some  of  the  CB9e« 
hold  that  evidence  of  the  handwriting  of  tbe  at- 
testing witness  is  sufficient  where  he  cannot  be 
produced,  but  there  are  cases  approving  tbe  role 
requiring  evidence  of  the  party's  handwriting. 

And  proof  of  the  handwriting  of  a  suhacribior 
witness  to  a  bond  was  sufficient  where  such  wit- 
ness  to  a  bond  was  dead  and  there  was  no  opposing 
evidence.    Murdock  v.  Hunter,  1  Brock.  186l 

And  where  such  witness  to  a  deed  was  dead. 
Stebblns  v.  Duncan,  106  U.  S.  82, 27  L.  ed.  64L 

But  in  Leonard  v.  Neale,  1  Cranch,  C.  C.  4n.  where 
evidence  was  given  of  the  handwriting  of  the  sub- 
scribing witness  and  that  of  the  maker  of  tbe  In- 
strument, and  the  subscribing  witness  oouMnotbe 
had.  It  was  held  that  it  was  not  necessary  that  tbe 
Jury  should  be  satisfied  of  the  handwriting  of  tbe 
subecribmg  witness,  if  they  were  satisfied  as  to  ttas: 
of  the  maker. 

And  evidence  of  the  handwriting  of  the  sab- 
scriblnir  witness  and  party  was  admissible,  where 
the  witness  to  a  bill  of  sale  enlisted  on  board  a  pri- 
vateer, and  had  not  been  heard  of  for  four  rears. 
Spring  V.  South  Carolina  Ins.  Co.  21  U.  S.  8  Wbeat. 
268,  6  L.  ed.  614. 

And  where  they  resided  in  a  foreign  oountn*- 
Da  vies  v.  Da  vies,  2  Cranch,  C.  C.  106. 

And  where  the  witness  was  a  nonresident  Wei)- 
ford  V.  Eakln,  1  Cranch,  C.  C.  264. 
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tion  he  is  a  witness,  is  coosidered  as  invoklDg 
hiiB.  as  the  person  to  whom  be  refers  to  prove 
what  passed  at  the  time  of  attestation.  This 
is  also  a  pure  fiction,  but  niay  have  been  well 
enough  when  parties  were  debarred  from  tes- 
tifying. The  execution  of  written  instruments 
does  not  involve  a  sacred  ceremony,  but  a  busi- 
ness transaction,  and  should,  like  any  other 


fact,  be  proved  by  the  best  evidence  of  which 
it  is  capable;  that  is,  by  evidence  which  does 
not  presuppose  the  existence  of  other  evidence 
of  a  higher  character.  As  this  rule  hao  its 
origin  when  parties  to  actions  were  not  per- 
mitted to  testify,  when  deeds  were  not  required 
to  be  acknowledged  before  an  officer,  and  when 
the  execution  of  such  instruments  were  at- 


And  where  a  deed  of  asslffDinent  was  executed  Id 
aootber  state,  and  attested  by  two  witnesses,  as 
such  witnesses  were  presumed  to  reside  at  the 
place  of  execution  and  to  be  without  the  Jurisdic- 
tion of  tbe  court.  It  was  held  that  proof  of  the 
baodwriting  of  tlie  asslfirnor  was  equivalent  in  tbe 
identification  of  the  aasiffnor  or  frrantor,  to  second- 
ary evidence  of  the  handwritinflr  of  a  witness  if  it 
be  not  competent  as  primary  and  direct.  Man. 
cbester  v.  Milne,  Abb.  Adm.  116. 

In  Vattier  v.  Hinde,  82  U.  B.  7  Pet.  253,  8  L.  ed. 
876,  the  execution  of  a  bond,  attested  by  two  wit- 
neasea,  was  proved  by  evidence  of  the  handwriting 
of  one  of  the  witneases  who  was  dead,  and  evidence 
of  the  handwriting  of  the  grantor,  where  the  other 
witnesB  could  not  be  found  by  due  diligence. 

Tbe  following  English  oases  hold  that  evidence  of 
tbe  handwriting  of  the  witness  is  the  best  evidence 
in  case  the  witness  cannot  be  produced,  where  he 
is  beyond  the  Jurisdiction  of  the  court  or  dead. 

9o,  proof  of  the  handwriting  of  the  subscribing 
wltnees  was  required  where  he  f resided  abroad,  and 
tbe  execution  of  the  instrument  could  not  be 
proved  by  the  handwriting  of  the  obligor  of  an  in- 
Ftrument  not  under  seal.  Barnes  v.  Trompowsky, 
TT.R.265. 

In  Barnes  v.  Trompowsky,  supra,  it  was  said  that 
proof  of  the  handwriting  of  the  contracting  party 
might  be  sufficient,  where  no  intelligence  could  be 
obtained  respecting  the  subscribing  witness  after 
reasonable  inquiry. 

And  evidence  of  the  handwriting  of  a  witness 
was  sufficient,  where  such  witness  was  dead  and 
the  other  was  beyond  the  process  of  the  court. 
Tbe  handwriting  of  the  obligor  to  a  sealed  bond 
need  not  l>e  proved,  as  that  of  the  attesting  witness 
Is  the  best  evidence.  Adam  v.  Kerr,  1  Bos.  ft  P.  300. 
And  where  such  witness  was  dead.  The  handwrit- 
ing of  the  maker  of  the  note  was  not  proved  in 
tbiscase,  but  there  was  evidence  sufficient  to  con- 
nect the  defendant  with  the  note,  for  he  was  pres- 
ent when  the  note  was  executed.  Nelson  v.  Whit- 
tall,  1  Bam.  &  Aid.  19. 

And  where  the  witness  to  an  instrument  was 
dead.  No  further  evidence  of  the  identity  of  the 
party  was  required,  but  the  handwriting  of  the 
party  was  afterwards  proved.  Page  v.  Mann 
Moody  AM.  79. 

And  evidence  of  the  handwriting  of  the  subscrib- 
ing witness  to  a  tK>nd  was  admissible,  where  the 
wittiesB  was  subpoenaed  and  he  refused  to  attend. 
One  of  the  Justices  said  he  believed  the  witness  was 
kept  out  of  the  way  by  the  defendant.  Burt  v. 
Walker,  4  Bam.  ft  Aid.  097. 

It  was  necessary  to  prove  the  handwriting  of  the 
subscribing  witness,  and  also  identify  the  party 
where  the  witness  to  the  note  had  removed  from 
tbe  country.  Whltelocke  v.  Musgro  ve,  1  Gromp.  ft 
M.511,8Tyrw.641. 

Bo.  evidence  of  the  handwriting  of  the  subscrib- 
ing witnesses  was  admissible  where  one  of  the  wit- 
neeses  was  dead  and  tlie  other  had  left  the  country 
and  was  not  expected  to  return.  Prince  v.  Black- 
bom,  2  East,  8S0. 

In  Anonymous,  12  Mod.  607,  It  was  held  that  'in 
<tebt  upon  a  bond  upon  an  issue  of  non  est  faettun, 
if  the  plaintHf  prove  tbe  witnesses  dead,  beyond  sea, 
or  that  he  has  made  strict  inquhy  after  them,  and 
cannot  hear  of  them,  he  shall  be  let  in  to  prove 
their  handa" 
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And  evidence  of  the  handwriting  of  the  attesting 
witness  was  admissible  where  such  witness  had  ab- 
sconded after  arrest  for  embezslement,  and  could 
not  1)0  found  by  diligent  search.  Barl  Falmouth  v. 
Roberts,  9  Moes.  ft  W.  409. 

And  evidence  of  the  handwriting  of  the  subscrib- 
ing witness  to  a  deed  was  sufficient  where  be  had 
left  the  country.  The  court  held  that  It  was  not 
necessary  to  prove  the  handwriting  of  the  party. 
Kay  v.  Brookman,  8  Car.  ft  P.  666. 

Bvldenoe  of  the  handwriting  of  the  subscribing 
witness  was  admissible  where  such  wituess  to  an 
agreement  could  not  be  found  after  diligent  search. 
There  was  some  evidence  that  the  witness  at  the 
former  trial  was  in  company  with  the  defendant. 
But  the  question  as  to  the  identity  of  the  party  was 
not  discussed.    Willman  v.  Worrall,  8  Car.  ft  P.  880. 

And  where  such  witness  resided  abroad.  An- 
other deed  was  also  proved  to  which  the  plaintiff 
was  a  party,  and  wherein  this  lease  was  reoited.. 
But  Lord  Keoyon  said  that  without  that  circum- 
stance be  should  have  thought  the  other  evidence 
sufficient.    Holmes  v.  Pontin,  Peake,  N.  P.  Cas.  99. 

And  where  the  attesting  witness  to  a  post-obit 
bond  had  disappeared,  and  in  another  matter  of 
conunisslon  of  tmnkruptoy  had  never  appeared, 
the  court  said  that  if  he  had  been  at  his  last  place 
of  residence  he  would  have  surrendered  to  save 
himself  from  a  capital  felony  in  the  other  matter. 
\^ardell  v.  Fermor,  2  Gampb.  288. 

So,  where  tbe  attesting  witness  denied  the  seal- 
ing and  delivery,  but  admitted  his  attestation  and 
his  band,  the  court  allowed  proof  by  comparison  of 
hands  of  the  other  witness  who  was  dead.  Blurton 
V.  Toon,  Skin.  689. 

And  evidence  of  the  handwriting  of  the  attest- 
ing witnesR  was  sufficient  where  such  witness  to  a 
deed  was  abroad  at  the  time  of  the  trial,  1  Wm.  TV., 
chap.  2S,  8  4,  allowing  examination  by  interroga- 
tories, did  not  change  the  rule.  Qlubb  v.  Edwards, 
8  Moody  ft  R.  300. 

And  the  evidence  of  the  handwriting  of  an  at- 
testing witness  was  admissible  where  such  witness 
resided  In  Ireland,  and  the  other  attesting  witness 
had  testified  in  the  case.  Hodnett  v.  Forman,  1 
Stark.  N.  P.  90. 

In  Cooper  v.  Marsden,  1  Esp.  N.  P.  1,  it  was  said 
that  it  was  tbe  practice  to  admit  the  proof  of  the 
execution  of  deeds  and  bonds  by  proving  the 
handwriting  of  the  subscribing  witness,  where  it 
appeared  that  he  was  abroad. 

In  Doe,  Johnson,  v.  Johnson,  2  Chltty,  196,  it  was- 
said  that  evidence  of  the  handwriting  of  an  attest- 
ing witness  to  a  deed  was  admissible  where  such 
witness  could  not  be  found. 

In  Sewell  v.  Evans,  and  Roden  v.  Ryde,  4  Q.  B. 
626,  it  was  said  that  the  execution  of  a  deed  has  al- 
ways t)een  proved  by  mere  evidence  of  tbe  sub- 
scribing witnesses  handwriting  if  he  was  dead, 
without  further  proof  of  the  identity  of  the  party 
who  executed  the  instrument. 

In  Hill  V.  Unett,  3  Madd.  870,  it  is  said  that  if  a 
witness  was  dead  it  was  only  necessary  to  prove  the 
handwriting  of  tbe  witness;  but  it  was  held  that 
where  tbe  witness  was  alive  he  must  prove  his  own 
handwriting  and  also  the  handwriting  of  the  per- 
son who  executed  the  deed. 

In  the  following  cases,  other  evidence  in  ad- 
dition to  that  of  tbe  handwriting  of  the  witness 
was  proved: 
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tempted  to  be  proved  by  the  admlssioos  of  the 
grantors,  there  was  some  reason  for  holding 
that  the  direct  evidence  of  the  subscribing 
witnesses  was  better  and  of  a  higher  character 
than  the  admissions  of  the  grantor,  whether 
made  orally  or  in  a  written  answer  in  chan- 
cery. The  oral  admissions  were  evidence  only 
upon  the  presumption  that  a  man  would  not 


admit  that  which  was  against  his  interest;  hat 
often  the  establishment  of  the  instrument  wai 
for  his  interest,  and  then  of  course  he  should 
not  be  permitted  to  prove  it  by  his  admissLon. 
The  same  was  true  of  an  admission  in  an  an- 
swer in  chancery,  with  this  additional  objec- 
tion, that  he  should  not  be  permitted  to  prove 
a  fact  by  an  admission  in  his  answer  in  cbss- 


Declarations  of  an  atteetinar  witness  admittlDg 
fraud  and  forgrerF  on  his  part  were  not  admissible 
where  the  instrument  was  proved  by  evidence  of 
the  handwriting  of  the  witness,  who  was  dead,  and 
the  identity  of  the  party  by  proof  of  his  handwrit- 
ing. Stobart  v.  Dryden,  1  Mees.  &  W.  615, 2  Oale, 
146. 

Evidence  of  the  handwriting  of  the  obligor  was 
required  where  there  were  two  witnesses  to  a  bond, 
and  evidence  had  been  given  of  the  handwriting 
of  one  of  the  witnesses,  who  was  abroad,  and  some 
^evidence  was  required  in  regard  to  the  other  sub- 
scribing witness,  whose  whereabouts  were  un- 
known, in  order  to  show  that  his  evidence  could 
not  be  had.  It  was  held  that,  this  being  a  case  of  a 
foreign  transaction,  it  was  sufficient  to  go  to  the 
Jury,  and  the  expense  of  sending  out  a  commission, 
requiring  the  evidence  of  the  subscribing  witness, 
who  was  out  of  the  country,  would  be  more  than 
the  value  of  the  sum  in  dispute.  Wallis  v.  Delan- 
cey,  7  T.  R.  266,  note. 

In  Coghlan  v.  Williamson,  1  Dougl.  06,  where  the 
attesting  witness  was  In  the  East  Indies  and  could 
not  be  produced,  the  defendant's  handwriting  was 
proved,  and  also  a  receipt  and  the  subscription  to 
a  bond  by  the  subscribing  witness.  The  court  held 
that  evidence  of  the  handwriting  of  the  defendant 
was  admissible  in  this  case. 

Secondary  evidence  was  allowed  where  an  attest- 
ing witness  had  departed  to  leave  the  kingdom,  al- 
though the  vessel  in  which  he  had  sailed  had  put 
back  to  port  by  contrary  wind,  and  was  at  port  In 
■another  city  at  the  time  of  the  trial.  Ward  v. 
Wells,  1  Taunt.  46. 

And  where  the  attesting  witness  of  a  bond  was  a 
seaman  serving  in  the  navy,  and  could  not  be  lo- 
cated after  diligent  search.  Parker  v.  Hosklns,  2 
Taunt.  2S3. 

V.  Where  the  wUnesa  becomes  blind  or  insane. 

At  summer  assizes  at  Warwick,  1600,  a  deed  was 
produced  to  which  there  were  two  witnesses,  one 
of  whom  was  blind.  It  was  ruled  by  Holt,  Gh.  J.« 
that  such  deed  might  be  proved  by  the  other  wit- 
ness, and  read,  or  might  be  proved  without  prov- 
ing that  this  blind  witness  is  dead,  or  without  hav- 
ing him  at  the  trial,  proving  only  his  hand.  And 
so  it  was  done  in  this  case.  Wood  v.  Drury,  1  Ld. 
Raym.  784. 

In  Murdock  v.  Hunter,  1  Brock.  141,  in  regard  to 
whether  proof  of  the  handwriting  of  a  witness 
who  was  dead  was  sufficient  or  not,  referring  to 
the  case  of  Wood  v.  Drury,  supra,  it  was  said: 
-'This  report  is  too  indistinct  and  too  short  to  be 
satisfactory.  It  would  rather  seem,  however,  that 
the  deed  was  proved  by  proving  the  handwriting 
•of  the  blind  witness.  Perhaps  in  addition  to  this 
the  execution  of  the  deed  was  proved  by  the  other 
witness,  and  that  which  would  indicate  the  con- 
trary may  be  ascribed  to  the  inaccuracy  of  the  re- 
porter.   I  am  inclined  to  think  it  is." 

Evidence  of  the  handwriting  of  the  attesting  wit- 
ness to  a  bond  was  sufficient  where  such  witness 
was  blind.    Pedler  v.  Paige,  1  Moody  A  R.  268. 

In  Cronk  v.  Frith,  0  Car.  ft  P.  107,  the  evidence  of 
the  subscribing  witness  was  required  where  he  was 
in  courts  although  be  had  become  blind,  as  the 
court  ruled  that  from  his  recollection  of  the  trans- 
action he  might  be  able  to  give  evidence  respect- 
ing it. 
85  L.  R.  A. 


So,  in  Rees  v.  Williams,  1  De  Q.  &  8.  814.  the  eri- 
dence  of  the  attesting  witness  was  required  where 
such  witness  was  blind,  although  evidence  was  of- 
fei^ed  of  the  death  of  the  other  witness  and  of  ibe 
handwriting  of  the  witnesses  and  of  the  party  on 
this  ruling  in  order  to  prevent  a  delay.  But  it  wis 
admitted  that  the  deed  had  come  out  of  the  proper 
custody,  and  upon  this  admission  it  was  received  as 
an  old  deed  requiring  no  proof. 

But  in  Currie  v.  Child.  8  Campb.  28S,  evidenoe  of 
the  handwriting  of  a  witness  to  a  note  was  suffi- 
cient where  sach  witness  became  insane  after  tbt 
execution  of  the  note. 

Evidence  of  the  handwriting  of  the  attesting  vit- 
ness  and  of  the  party  was  admissible  where  such 
witness  had  been  declared  to  be  insane  some  time 
previous  to  the  triaL  But  the  court  allowed  evi- 
dence of  admissions  made  by  such  attesting  witoea 
during  lucid  Intervals  that  she  had  not  signed  such 
note  as  witness.  This  was  admitted  on  the  grouud 
that  attestation  was  proved  by  a  declaration,  sod 
admissions  are  contradictory  and  take  the  place  of 
cross-examination.    Neely  v.  Neely,  17  Pa.  227. 

In  Watts  V.  Kllbum.  7  Ga.  856,  and  Ellis  v.  Smith. 
10  Ga.  258,  it  was  said  that  If  the  attesting  witoesB 
was  Insane,  secondary  evidence  was  admissible  to 
prove  his  handwriting. 

VI.  Where  the  toUness  is  incompetent  or  interested, 
a.  As  execiUor  or  administrator. 

In  regard  to  the  proof  of  the  execution  of  Instru- 
ments where  the  witness  is  Interested  or  inoompe^ 
tent,  the  rule  seems  to  be  that  secondary  evidence 
of  the  handwriting  of  the  witness  is  admissible, 
where  such  witness  becomes  interested  as  executor 
or  administrator.  Keefer  v.  Zimmerman,  SS  Md. 
274;  Godfrey  v.  Norris,  1  Strange,  84;  MitcheU  v. 
Johnson,  Moody  8t  M.  176;  Cunliir  v.  Sef  ton,  S  IteL 
188;  Goss  v.  Tracy,  1  P.  Wms.  280:  Henarle  v.  Mai- 
welLlON.J.  L.363. 

So,  evidence  of  the  handwriting  of  the  subscrib- 
ing witnesses  to  an  agreement  was  admissible, 
where  they  had  become  interested  since  its  execu- 
tion, one  as  executor  and  one  as  distributee.  Hd. 
Act  182S,  chap.  120,  providing  that  the  execution  of 
an  Instrument  may  be  proved  as  though  it  was  not 
attested,  did  not  exclude  proof  of  the  handwritinf 
of  the  witness.    Keefer  v.  Zimmerman,  supra. 

And  the  same  was  held  where  such  witness  to  a 
bond  was  the  administrator  de  bonis  of  the  obligee, 
and  there  were  several  letters  proved  ftom  the 
obligor  mentioning  this  bond.  Godfrey  v.  Noiris. 
supra. 

So,  where  the  attesting  witness  was  the  pialotiff 
and  executor  and  the  defendant  only  signed  by 
mark.  Some  slight  evidence  was  given  to  staov 
that  the  defendant  once  lived  where  the  party  ex- 
ecuting the  bond  was  described  as  living.  Mltcbeli 
V.  Johnson,  swpra. 

And  where  such  witness  had,  since  the  executlOD 
of  the  bond,  become  Interested  as  advalnistratrlz. 
and  no  account  could  be  obtained  of  the  other  sab- 
scribing  witness,  where  he  was  or  where  he  lived. 
In  this  case  proof  was  made  that  the  defendant  had 
acknowledged  the  deed.    CunlifT  v.  Sefton,  supra. 

And  where  the  witness  was  made  the  executor  of 
the  obligee,  and  he  brought  an  action  on  the  bond. 
Cited  in  Goss  v.  Tracy,  suprtk 

In  Hovill  V.  Stephenson,  5  Blng.  408,  it  was  said 
that  it  would  be  a  hard  thing  if  the  law  were  (o  say 
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eery  which  he  could  not  be  allowed  lo  prove  by 
bis  evidence  in  court.  He  could  not  by  his 
answer  do  indirectly  that  which  he  could  not 
<Io  directly  by  his  sworn  evidence  upon  the 
trial. 

But  as  parlies  to  actions  can  now  testify, 
and  deeds  are  required  to  be  acknowledged 
before  an  officer,  ihis  reason  of  the  rule  nas 
ceased. 


True,  in  Hodnett  v.  Smith,  2  Sweeny,  401, 
10  Abb.  Pr.  N.  S.  86.  and  41  How.  Pr.  190,  it 
was  held  that  the  statutes  allowing  parties  to 
be  witnesses  do  not  of  themselves  abrogate 
this  rule.  That  decision  was  by  the  superior 
court  of  the  city  of  New  Yorlt,  and  the  cases 
there  cited  and  relied  upon  are  decisions  of 
the  courts  of  common  pleas  of  the  state  of  New 
York,  and  those  courts  followed  the  old  rule 


that  a  man  should  not  beoome  an  executor  or  ad- 
miDistrator,  or  accept  a  beneflclai  partoerBbip, 
without  jTl^lu?  up  debts  due  to  the  estates  in  which 
he  has  acquired  an  interest,  in  order  to  allow  bis 
evidence  to  he  used  as  an  attestinjr  witness.  But  it 
was  different  wtiere  the  witness  obtained  an  inter- 
est immedjately  from  the  plaintiff  who  proposed  to 
caU  him. 

Id  Henarie  v.  Maxwell,  10  N.  J.  L.  868,  it  was  held 
that  if  an  attesting  witness  subsequently  became 
dtequalifled  by  reason  of  appointment  as  executor, 
the  instrument  mifirht  be  proved  by  the  evidence  of 
the  handwriting  of  such  witnesses,  the  same  as 
though  he  was  dead. 

But  evidence  of  the  handwriting  of  the  subscrib- 
ing witness  to  a  note  was  inadmissible  where  the 
pnncipal  bad  made  his  mark  only  and  the  witness 
was  administrator  of  the  payee  and  brought  a  suit 
on  the  note.  It  would  be  different  if  there  was 
some  evidence  that  the  notes  were  in  the  te8tator*8 
poeeesslon  at  the  time  of  his  death.  Lever  v.  Lever, 
1  Hill,  Eq.  S. 

b.  Bymarriaoe, 
In  regard  to  proof  of  instruments  attested  by 
wftnesees  incompetent  on  account  of  marriage,  it 
has  been  held  that  proof  of  the  handwriting  of  the 
party  was  admissible,  where  the  subscribing  wit- 
Desito  a  note  was  Incapacitated  from  being  ex- 
amined, as  she  was  at  the  time  of  the  trial  married 
to  the  plaintiff.  Buckley  v.  Smith.  2  Esp.  N.  P.  607. 
And  where  the  witness  to  a  lease  was  incompe- 
tent, being  the  wife  of  the  party  at  the  time  of  the 
execution  of  the  lease  and  also  at  the  time  of  the 
trial.   Paclcard  v.  Dunsmore,  11  Cush.  288. 

Eridenoe  of  the  handwriting  of  the  witness  to  a 
brjnd  was  madmlssible  where  such  witness  was  the 
wife  of  the  obligor  at  the  time  the  bond  was  exe- 
cuted and  the  other  witness  attested  by  mark. 
But  the  courc  suggested  that  if  proof  was  made 
that  there  was  such  a  man  as  one  who  used  to  make 
his  mark  in  like  manner  as  appeared  and  that  he 
was  dead,  then  evidence  of  the  obligor's  handwrit- 
tDff  would  be  sufficient.  Nelius  v.  Brickell,  1  Hay  w. 
<K.  C.)  19. 

But  evidence  of  the  handwriting  of  the  maker  of 
8  note  was  inadmissible  where  the  attesting  witness 
was  not  produced  or  accounted  for,  and  was  not 
shown  by  the  evidence  In  this  case  to  have  been  in- 
competent in  that  she  was  the  wife  of  the  maker 
of  the  note.  The  similarity  of  the  name  was  not 
sufficient  of  itself  to  allow  secondary  evidence.  In 
this  case  the  witness  signed  only  by  mark.  Kinney 
y.  FlTnn,  2  R,  L  819. 

Id  Price  v.  Wood,  7  T.  B.  Mon.  223,  it  was  held  that 
where  the  attesting  witness  became  Interested  by 
marriage  after  the  execution  of  an  instrument,  it 
was  not  cause  to  deprive  a  party  of  the  benefit  of 
his  testimony. 

k  In  Hardin  v.  Sparks,  70  Tex.  429,  the  evidence  of 
a  grantor  was  used,  and  proof  of  his  handwriting, 
where  no  objection  was  urged  to  his  testifying  as 
to  the  execution  of  the  deed  on  the  ground  that 
the  proof  of  the  execution  of  the  deed  should  have 
been  made  by  the  testhnony  of  one  of  the  subscrib- 
ing witnesses,  where  the  other  was  the  husband  of 
the  grantee  at  the  time  of  the  deed. 

c.  Bv  aeqairina  an  inierett  after  attestation. 
'^Vhere  the  witness  becomes  interested  after  the 
Attestation,  there  is  some  oonlllot  of  authority. 
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some  cases  holding  that  the  handwriting  of  the 
witness  cannot  be  proved.  Johnston  v.  Knight,  1 
Murph.  (K.  C.)  288:  Edwards  v.  Perry,  21  Barb.  600; 
HovlU  V.  Stephenson,  5  Blng.  496:  Bennet  v.  Rob- 
inson, 8  Stew,  ft  P.  (Ala.)  227:  McKlnley  v.  Irvine,  13 
Ala.  681;  Paterson  v.  Schenck,  16  N.  J.  L.  484;  Jones 
V.  Phelps,  6  Mich.  218;  Davison  v.  Bloomer,  1  O.  8. 
1  Dall.  128, 1  L.  ed.  64. 

So.  evidence  of  the  handwriting  of  a  witness  was 
Inadmissible  where  such  witness  to  a  note  had  dis- 
qualified himself  by  purchasing  the  note  sued 
upon.  It  was  said  that  such  evidence  is  only  ad- 
missible when  the  witness  has  beoome  Incompetent 
without  plaintilTs  agency.  Bdwards  v.  Perry, 
supra.  Following  HovlU  v.  Stephenson,  supra. 

And  where  by  agreement  with  the  plaintiff  the 
attesting  witness  of  a  charter-party  was  admitted 
to  share  the  profits  after  the  execution  of  the  in- 
strument. It  was  said  that  cases  of  executor  or 
marriage  were  exceptions  to  this  rule.  Hovlll  v. 
Stephenson,  supra. 

So.  evidence  of  the  handwriting  of  one  of  two 
subscribing  witnesses  to  a  deed  was  inadmissible 
where  he  became  interested,  and  the  other  resided 
within  the  county.  The  court  intimated  that  if 
the  other  witness  could  not  be  found  the  ruling 
would-be  different.    Davison  v.  Bloomer,  supra. 

And  evidence  of  the  handwriting  of  the  su  bscrib- 
ing  witness,  or  of  the  signature  of  the  maker,  and 
his  admission,  was  not  admissible  in  an  action 
against  the  maker  where  the  attesting  witness  be- 
came the  assignee  of  the  note  and  sued  as  plaintiff, 
and  was  disqualified  on  the  ground  of  Interest. 
Bennet  v.  Robinson,  supra.  Denying  Hamilton  v. 
Marsden,  infra. 

And  secondary  evidence  of  an  instrument  was 
refused  where  the  subscribing  witness  voluntarily 
incapacitated  himself  by  becoming  interested. 
McKlnley  v.  Irvine,  supra.  Following  Bennet  v. 
Robinson,  supra.  See  Ck)x  v.  Davis,  infra^  contra. 

And  evidence  of  the  handwriting  of  the  attesting 
witness,  and  also  of  the  maker  of  a  bond,  was  inad- 
missible, where  such  attesting  witness  had  beoome 
the  assignee  of  the  bond,  and  brought  suit  upon 
the  same.  Johnston  v.  Knight,  supra.  This  case 
was  again  submitted  to  the  court  in  another  trial, 
where  it  was  held  that  admissions  by  the  maker  of 
the  note  were  not  admissible  in  evidence,  where 
the  attesting  witness  had  disqualified  himself  by 
becoming  the  assignee  of  the  note  and  bringing 
suit  upon  it.  It  was  said  that  cases  where  the  wit- 
nesses became  executors  were  exceptions  to  this 
rule.    Johnson  v.  Knight,  1 N.  C.  Law  Repos.  98. 

Secondary  evidence  of  the  execution  of  a  note 
was  not  admissible  where  the  subscribing  witness 
was  disqualified  by  the  plaintiff  in  bringing  an  ac- 
tion before  him  as  Justice  of  the  peace.  The  court 
said  that  the  plaintiff  by  his  own  folly  had  placed 
himself  in  such  a  situation  that  he  could  not  avail 
himself  of  his  testimony.  It  was  said  in  this  case 
that  the  exceptions  to  the  above  rule  were  where 
the  subscribing  witness  had  become  executor  or 
administrator,  or  husband,  or  wife,  of  the  plaintiff, 
or  the  owner  of  the  Instrument,  or  otherwise  inter- 
ested.   Paterson  v.  Schenck,  suprtu 

So.  where  the  only  subscribing  witness  to  a  mort- 
gage was  disqualified  by  reason  of  the  suit  having 
been  brought  before  him  as  justice  of  the  peace, 
evidence  by  the  maker  of  the  execution  of  the 
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without  question.  Not  being  by  a  court  of  last 
resort,  the  case  is  not  of  controlling  weight 
here.  The  question  was  not  examined  on 
principle,  and  if  it  had  been,  a  different  con- 
clusion should  have  been  reached. 

While  a  statute  making  a  party  to  an  action 
a  competent  witness  does  not  of  itself  make 
that  part  of  his  evidence  competent  which  was 


before  incompetent;  yet  if  the  evidence  wu  in 
its  nature  competent  before  the  statute,  and 
was  made  unavailable  by  reason  of  the  iDCum- 
petency  of  the  witness,  when  such  incompe-  j 
tency  is  removed  by  statute,  the  evideoce  i 
thereby  becomes  available,  and  may  be  iDtra  j 
duced  through  such  newly  enfranchised  wit-      ! 


mortgoflre  was  not  allowed  as  the  disability  of  the 
witness  was  the  act  of  the  plaintiff.  Jonee  v. 
Phelps,  fsupra. 

But  other  cases  hold  that  where  the  attesting 
witness  becomes  incompetent  by  reason  of  acquir- 
ing an  Interest  in  tbe  subject-matter,  the  execu- 
tion of  the  instrument  may  be  proved  by  evidence 
of  bis  handwriting.  Hamilton  v.  Marsden,  6  Binn. 
45;  Lautermilch  v.  Kneagy,  8  Serg.  ft  R.  202;  Tinnln 
V.  Price,  81  Miss.  422;  Bell  v.  Cowgell,  1  Ashm.  7; 
Watts  V.  Kllbarn,  7  Oa.  866. 

So,  evidence  of  tbe  handwriting  of  the  subscrib- 
ing witness  was  admissible  where  such  witness  had 
subsequently  become  interested  by  his  own  volun. 
tary  act.  This  was  said  to  be  tbe  rule  in  Pennsyl- 
vania.   Hamilton  v.  Marsden,  supra. 

And  where  one  of  the  subscribing  witnesses  be- 
came assignee  of  the  bond  and  plaintiff  in  the  suit, 
and  tbe  other  one  was  tbe  wife  of  the  obligor.  Lau- 
termilch V.  Kneagy,  supra.  Following  the  rule  in 
Hamilton  v.  Marsden,  supra. 

And  where  such  witnesses  were  disqualified  from 
interest  acquired  after  the  execution  of  a  bill  o^ 
sale.    Tinnin  v.  Price,  supra. 

And  where  such  witness  was  incompetent  by  sub- 
sequently becoming  spedai  bail  for  the  defendant. 
The  court  applied  the  same  rule  as  In  case  of  a 
witneoB  becoming  an  administrator.  Bell  V.  Cow- 
gell,  supra. 

In  Wiatts  v.  Kilbum,  mpra^  it  was  said  that  if  the 
attesting  wltneas  had  become  interested  since  the 
execution  of  the  paper,  secondary  evidence  was  ad- 
missible to  prove  his  handwriting. 

And  evidence  of  the  execution  of  a  deed  by  proof 
of  the  handwritlDg  of  tbe  grantor  was  allowed, 
where  the  subscribing  witness  had  become  incom- 
petent from  Interest.  The  question  seems  to  have 
been  as  to  whether  the  handwriting  of  the  grantor 
or  witness  should  be  proved.  This  case  does  not 
refer  to  McKlnley  v.  Irvine,  supra  Cox  v.  Davis,  17 
Ala.  714,  62  Am.  Dec.  109. 

The  Interest  of  a  witness  as  creditor  of  the  es- 
tate, in  an  action  by  a  mother,  did  not  avoid  the 
necessity  of  using  him  as  a  witness  to  prove  the 
execution  of  a  deed  by  the  decedent,  where  tbe  oth- 
er attesting  witness  was  dead.  It  was  not  shown 
that  he  had  any  interest  m  that  land.  Barnes  v. 
Hatch,  8  N.  H.  804,  14  Am.  Dec.  809. 

In  Robertson  v.  Allen,  16  Ala.  106,  It  was  said  that 
secondary  evidence  of  the  execution  of  a  bill  of 
sale  was  admissible  without  the  production  of  the 
attesting  witness,  where  such  witness  became  In- 
capacitated by  interest  without  the  fault  of  the 
party  claiming  under  the  instrument. 

So,  other  evidence  than  that  of  the  attesting  wit- 
nesses was  admissible  to  prove  a  bill  of  sale,  where 
the  subscribing  witnesses  had  become  sureties  on  a 
replevin  twnd  and  were  disqualified  through  Inter- 
est, and  the  plaintiff  offered  to  give  new  sureties  if 
the  defendant  would  release  these.  It  was  said 
that  taking  the  attesting  witnesses  as  sureties  was 
no  doubt  a  mere  inadvertence,  and  if  there  was 
any  fault  in  excluding  them  it  was  rather  the  fault 
of  the  defendant  than  that  of  tbe  plaintiff.  Haynes 
V.  Butter,  24  Pick.  242. 

d.  At  the  time  of  attestation. 

Other  evidence  than  that  of  the  attesting  wit- 
ness or  of  bis  handwriting  must  t)e  had  to  establish 
an  instrument,  where  such  witness  Is  interested  at 
the  time  of  attestation. 
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So,  evidence  of  the  handwriting  of  the  subscrib- 
ing witness  was  not  admissible  where  such  witnm 
was  incompetent  at  the  time  of  the  execution  of 
the  bond  by  reason  of  his  being  a  payor  of  tbe 
township,  and  the  bond  was  to  indemnify  the  town- 
ship against  the  charge  of  a  bastard  child,  but  on 
being  informed  that  tbe  handwriting  of  theofolijrcr 
had  been  proved,  the  court  refused  to  set  aside  a 
verdict  for  tbe  plaintiff.    Swire  v.  BelL,  5  T.  R.  sn. 

And  where  the  witness  to  a  bond  was  interested 
at  tbe  time  of  attestation  and  dead  at  tbe  time  of 
trial.    Amherst  Bank  v.  Boot.  2  Met.  522. 

And  where  one  of  two  subscribing  witoetx^ 
to  an  instrument  was  Incompetent  on  account  ot 
Interest,  tbe  other  witness  should  have  been  called 
or  his  absence  accounted  for.  Umphreys  v.  Hen- 
drix,  28  Ga.  l&T, 

And  a  deed  was  admissible  in  evidence  on  proof 
of  the  handwriting  of  a  subscribing  witness  who 
was  dead,  where  one  witness  was  Interested  icd 
two  subscribing  witnesses  were  dead,  and  the  other 
was  not  within  the  process  of  the  court.  Dadley 
V.  Sumner.  5  Mass.  488. 

The  admission  of  secondary  evidence  was  not  er- 
ror where  the  party  offered  to  produce  the  attest- 
ing witness,  and  stated  that  he  was  Incompetent  on 
account  of  interest  but  would  be  examined  if  tb? 
opposing  party  would  consent,  and  no  reply  was 
made  to  this  offer,  and  no  objection  was  made  to 
the  evidence  until  all  the  witnesses  had  been  dis- 
missed.   Nichols  V.  Hayes,  18  Ooniu  16& 

e.  For  other  reasons. 

Other  evidence  than  that  of  the  attesting  witne^ 
of  his  handwriting  is  required,  where  tbe  wltneai  at 
the  time  of  tbe  attestation  was  Incompetent  on  ac- 
count of  color.  But  where  the  witness  is  incompe- 
tent because  of  conviction  for  crime  after  the  attes- 
tation, the  writing  may  be  proved  by  evidence  of 
his  handwriting. 

Evidence  of  the  handwriting  of  the  attestuvr 
witness  to  a  note  was  Inadmissible  where  such  at- 
testing witness  was  a  free  negro  who  was  Incompe- 
tent to  testify.  It  was  held  that  other  evidence  i>f 
tbe  defendant's  signature  was  required,  altbou^b 
he  signed  by  mark.  Jones  v.  Jones,  12  Rich.  L.  11& 

And  proof  of  the  handwriting  of  the  defendant 
was  sufficient  where  one  witness,  who  was  a  mu- 
latto, was  incompetent  to  testify,  and  the  other  at- 
testing witness  had  signed  by  mark  and  was  dead. 
GlUiam  v.  Perklnson,  4  Rand.  (Va.)  32S. 

The  evidence  of  the  handwriting  of  the  subscrib- 
ing witness  was  admissible  where  such  witness  bad 
become  infamous  by  conviction  for  tbe  fotKery. 
Jones  V.  Mason,  JS  Strange,  888. 

In  Bennet  v.  Robinson.  8  Stew.  &  P.  (Ala.)  £7.  it 
was  said  that  it  was  an  exception  to  the  general  rule 
where  the  attesting  witness  was  convicted  of  an 
offense  which  rendered  him  incompetent. 

In  Watts  V.  Kiiburo,  7  Oa.  856,  and  Ellis  v.  Smith. 
10  Ga.  263,  it  was  said  that  if  tbe  attesting  witness 
was  infamous,  secondary  evidence  was  admissible 
to  prove  his  handwriting. 

For  incompetent  witnesses,  see  Smith  v.  Cbam- 
berialn,  2  N.  H.  440,  and  Prink  v.  Pond,  46  X.  H.  IS. 
infra,  X. 

VII.  Where  the  instrument  cannot  he  hod. 
Secondary  evidence  of  the  execution  of  a  lost  in- 
strument or  one  which  is  not  in  the  state  was  r^ 
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As  to  the  execution  of  an  instrument,  it  was 
said  that  the  subscribing  witnesses  should  be 
first  called,  because  they  not  only  saw  but 
participated  in  the  transaction,  and  had  their 
attention  thereby  specially  called  to  the  sub- 
ject, while  mere  bystanders  with  equal  oppor- 
tunity to  see  and  hear,  would  not  so  fully  un- 
derstand  the  matter  as  those  who  actually  took 


part  in  the  transaction,  and  although  the 
grantor  saw  the  transaction  and  participated 
therein,  and  was  in  fact  the  principal  actor, 
and  had  full  information,  yet  as  he  was  an  in- 
competent witness,  it  was  held  that  the  testi- 
mony of  the  subscribing  witnesses  was  the  best 
evidence  of  the  fact  of  execution.  On  prin- 
ciple it  was  not  the  evidence  of  the  grantor 


fused  io  some  cases,  where  an  excuse  was  not  given 
for  produoincr  the  witness.  Keeling  v.  Ball,  Peake, 
Et.  5th  ed.  p.  146:  M'Mahao  v.  M'Grady,  6  Serg.  & 
R.  314;  BretoD  v.  Cope,  Peake,  N.  P.  Cas.  30;  GUiies 
V.  Smither,  2  Stark.  N.  P.  828;  Beverly  v.  Burke,  9 
6a.  440. 54  Anu  Dec^361;  Kelsey  v.  Hanmer,  18  Conn. 
311;  Hughes  ▼.  Soutbera  Warehouse  Co.  94  Ala.  618; 
Felton  y.  Pitman,  14  Ga.  690. 

So,  it  was  necessary  to  call  the  subscribing  wit- 
ness to  a  lost  instrument  to  prove  the  same. 
where  no  reason  was  given  for  his  absence.  Keel- 
ing V.  Ball,  Appx.  37  Geo.  III.,  Peake,  £v.  5tb  ed. 
p.  146. 

And  where  a  receipt  was  lost,  and  no  excuse  was 
given  for  failure  to  call  the  witnesses.  M'Mahan 
T.  M 'Grady,  supra. 

And  where  a  deed  was  canceled.  Breton  v. 
Cope,  ntprcL 

And  where  the  question  was  one  of  payment  of 
the  intestate^  debts  upon  a  bond,  which  bond  was 
said  to  have  been  burned  on  the  payment  of  the 
debt.  The  execution  of  the  k>ond  should  be  proved 
by  means  of  the  attesting  witness.  Gillies  v.  Smith- 
er,8uprti. 

And  that  a  copy  of  the  lost  deed  was  duly  es- 
tablished in  the  superior  court  did  not  dispense 
with  the  proof  in  another  court  by  the  subscribing 
witnesses  of  the  original  which  was  never  recorded 
in  that  county  although  it  was  lost  Beverly  v. 
Burke,  mpra. 

And  secondary  evidence  of  the  contents  of  a  lost 
attested  writing  was  inadmissible,  where  the  sub- 
scribing witness  was  not  called  or  his  absence  ac- 
counted for.  flugties  V.  Southern  Warehouse  Co. 
mpra. 

And  where  a  deed  was  lost,  but  it  was  not  shown 
that  the  subscribing  witnesses  could  not  be  pro- 
duced.   Felton  V.  Pitman,  supra. 

8o,  sufBcient  foundation  for  secondary  evidence 
was  not  made,  where  the  party.proved  the  loss  of 
tbe  deed  and  only  called  one  of  the  subscribing 
witnesses,  who  was  unable  to  identify  the  instru- 
ment.  Kelsey  V.  Hanmer,  nupra. 

In  Grifftth  v.  Huston,  7  J.  J.  Marsh,' 886,  it  was 
mid  that  if  it  was  proved  that  there  were  subscrib- 
ing witnesses  to  a  lost  deed,  they  should  be  pro- 
duced or  their  absence  accounted  for,  in  order  to 
establish  its  execution. 

Evidence  that  persons  whose  names  appear  as 
9ul«crlbing  witnesses  to  deeds,  as  well  as  the  offi- 
cers before  whom  they  purported  to  have  been 
proved  for  record,  were  dead,  and  that  they  were 
persons  of  good  reputation,  residing  in  that 
county,  as  was  the  grantor,  was  insufficient  where 
tbe  deeds  were  lost  and  copies  were  used.  Belcher 
v.Cox,aOTfex.627. 

But  there  are  some  cases  which  hold  that  the  ex- 
ecution of  a  lost  instrument  does  not  have  to  be 
proved  by  the  attesting  witnesses,  even  though 
they  can  be  produced.  Simmons  v.  Havens,  29  Hun, 
119;  Simmons  v.  Havens,  101  N.  T.  427;  £8low  v. 
Mitchell,  26  Mich.  500;  Raynor  v.  Norton,  31  Mich. 
210:  Ketcham  v.  Brooks,  27  N.  J.  Eq.  347. 

Bo,  it  was  not  necessary  to  call  the  subscribing 
witness  where  a  deed  was  destroyed  and  had  been 
executed  according  to  the  statute,  authorizing  the 
acknowledgment  of  a  deed.  In  such  a  case  it  may 
be  admitted  In  evidence  without  proof  of  the  sub- 
scribing witness.  It  was  said  that  the  rule  for  prov- 
ing instruments  by  subscribing  witnesses  cannot 
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be  adhered  to  in  all  its  strictness  in  case  of  lost  or 
destroyed  instruments.  Simmons  v.  Havens,  20 
Hun,  110. 

It  was  not  necessary  to  call  the  attesting  witness 
to  prove  the  execution  of  a  deed,  where  admissions 
of  the  party  were  proved  and  it  had  been  acknowl- 
edged before  a  Justice  of  the  peace,  and  such  deed 
had  been  lost,  although  such  witnesses  could  be 
had.    Simmons  v.  Havens,  101  N.  T.  4S7. 

So,  it  was  not  necessary  to  produce  the  subscrib- 
ing witness  to  a  lost  instrument,  where  a  power  of 
attorney  was  properly  proved  by  tbe  party  on 
whom  the  power  was  conferred.  The  court  said 
that  there  is  no  rule  of  law  requiring  one  kind  of 
secondary  evidence  in  preference  to  another.  £s- 
low  V.  Mitchell,  supra. 

And  where  a  lost  deed  was  established  by  the 
evidence  of  an  abstractor.  Kaynor  v.  Norton, 
supra.  Following  Eslow  v.  Mitchell,  supra. 

And  where  the  deed  was  lost  and  proved  by  the 
parties,  and  the  question  was  upon  a  covenant. 
Ketcham  v.  Brooks,  supra. 

In  Jackson,  Livingston,  v.  Frier,  16  Johns.  19B, 
the  trial  court  admitted  other  evidence  than  that 
of  the  subscribing  witnesses  to  a  lost  deed,  and  a 
new  trial  was  granted  because  there  was  not  suffi- 
cient evidence  of  tbe  loss  of  the  instrument. 

It  was  not  necessary  to  call  the  attesting  witness 
to  a  deed  where  it  was  lost,  and  a  copy  of  the  rec- 
ords was  used,  under  Mo.  act  concerning  convey- 
ances. §  10,  providing  that  if  a  deed  is  duly  proved 
and  recorded  it  may  be  read  in  evidence  upon 
proof  of  such  facts  and  circumstances  as,  together 
with  tbe  certificate  of  acknowledgment  or  proof, 
will  satisfy  the  court  that  the  person  therein  is  the 
grantor,  and  8 16,  providing,  that  if  the  deed  men- 
tioned in  the  preceding  section  is  lost,  a  certified 
copy  of  the  record  and  of  the  certificate  of  the  ac- 
knowledgment or  proof  shall  be  received  in  evi- 
dence as  the  original.  Moss  v.  Anderson,  7  Mo.  387. 

The  admission  in  evidence  of  a  registered  copy 
of  a  lost  deed  dispensed  with  proof  of  its  execution 
by  attesting  witnesses.  The  deed  being  lost  there 
was  nothing  by  which  the  handwriting  of  the  wit- 
ness could  be  recognized.  Hathaway  v.  Spooner, 
9  Pick.  2a 

In  Powers  v.  Uussell.  18  Pick.  60,  it  was  said  that 
where  the  production  of  the  original  deed  is  dis- 
pensed with,  and  an  office  copy  is  competent  evi- 
dence, the  deed  must  be  presumed  to  have  been 
executed  as  certified  in  the  presence  of  the  attest- 
ing witnesses,  and  the  necessity  of  calling  them  is 
dispensed  with. 

But  where  the  witness  Is  a  nonresident,  dead,  or 
unknown,  secondary  evidence  may  be  used.  Bar- 
ringer  V.  Sneed,  3  Stew.  (Ala.)  201,  20  Am.  Dec.  74; 
Jackson,  Hoogland.  v.  Vail,  7  Wend.  125;  Queen  v. 
St.  Giles,  1  El.  &  81.642;  Texas  Land  Co.  v.  Williams, 
61  Tex.  65;  Kingwood  Overseers  of  Poor  v.  Bethle- 
hem Overseers  of  Poor,  13  N.  J.  L.  221;  Mont- 
gomery V.  Dorion,  7  N.  H.  476;  Elliott  v.  Dycke,  78 
Ala.  15U;  Landers  v.  Bolton,  26  Cal.  411. 

So,  evidence  of  the  contents  of  a  lost  instrument 
was  admissible  where  the  sulDscribing  witnesses  to  a 
deed  were  unknown.  Jackson,  Hoogland,  v.  Vail, 
supra. 

And  evidence  by  proof  of  a  sworn  copy  of  the 
original  instrument  was  admissible,  where  the 
original  was  lost  and  the  attesting  witness  was  a 
nonresident.    Barringer  v.  Sneed,  supra. 
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that  was  incompetent,  but  it  was  tlie  witness 
that  was  incompetent.  By  removing  the  in- 
competency of  the  witness,  his  evidence,  which 
in  its  nature  was  alwavs  competent,  became 
available  to  prove  the  fact  of  execution,  and 
his  evidence  in  such  case  is  as  good  and  of  as 
high  a  character  as  that  of  the  subscribing 
witnesses. 


True,  he  may  be  interested,  but  that  goes 
only  to  the  weight  and  not  to  the  character  ot 
competency  of  the  evidence.  By  §  310  of  the 
Code,  adopted  in  1858,  parties  to  actions  be 
came  competent  witnesses,  but  it  was  prorided 
that  their  interest  might  be  shown  to  affect 
their  credibility.  Later  the  credibility  part  of 
the  section  was  removed,  and  ever  since  that. 


So,  evidence  of  the  handwrittngr  of  the  attesting 
witness  was  not  required,  where  the  iostniment 
was  lost  and  the  attestinfir  witness  was  dead,  and 
there  was  evidence  to  prove  the  execution  and  the 
handwriting'  of  the  parties.  Queen  v.  St.  Giles, 
suprcL 

And  evidence  of  the  grantee  was  suflBcient  where 
the  deed  was  lost,  and  two  of  the  witnesses  were 
dead,  and  the  other  was  a  nonresident,  and  such 
deed  was  In  possession  of  the  grantee  for  more 
than  thirty  years  before  the  trial  of  the  case. 
Texas  Land  Co.  v.  Williams,  tupra. 

And  evidence  of  admissions  of  the  party  was  suf- 
fioent,  where  the  Instrument  was  lost  and  the  wit- 
nesses were  unknown.  Kingwood  Overseers  of 
Poor  V.  Bethlehem  Overseers  of iPoor,  supra. 

So,  evidence  of  the  execution  of  a  deed  by  the 
maker  proving  a  copy  was  admissible,  where  the 
deed  was  lost  and  the  subscribing  witnesses  re- 
sided out  of  the  state.  Montgomery  v.  Dorlon, 
supra. 

Secondary  evidence  of  a  deed;  executed  in  an- 
other state  by  proof  of  grantee  by  a  copy,  and  ad- 
missions by  the  grantor,  were  admissible  where  the 
deed  was  lost.  The  presumption  was  that  the  sub- 
scribing witnesses  resided  in  the  state  where  the 
deed  was  made,  and  evidence  of  their  handwriting 
could  not  be  used.    Elliott  v.  Dycke,  supra. 

Secondary  evidence  was  admissible  to  prove  the 
handwriting  of  the  grantor,  where  the  attesting 
witnesses  were  nonresidents,  and  the  original  was 
lost  and  CaL  Laws  1800,  pp.  357, 366,  f§  1  and  2.  pro- 
vided that  duly  certified  copies  of  recorded  instru- 
ments, notwithstanding  defective  execution,  were 
placed  upon  the  same  footing  as  evidence  as  certi- 
fied copies  of  instruments  duly  recorded,  and  that 
proof  shall  first  be  made  that  the  Instruments 
were  genuine  and  were  recorded.  Landers  v.  Bol- 
ton, supra^ 

In  Boone  v.  Dyke,  8  T.  B.  Mon.  580,  it  was  said 
that  a  party  would  be  excused  from  producing 
the  subscribing  witnesses  to  a  paper  which  was  not 
in  the  state,  before  he  used  other  evidence  to  prove 
Its  execution. 

For  lost  instruments,  see  Texas  Land  Co.  v.  Will- 
lams,  supra,  and  Holmes  v.  Coryell,  68  Tex.  680. 

VIIT.  Where  evidence  of  the  witnesses  handwriUno 
cannot  he  had. 

Where  It  is  not  possible  to  prove  the  handwriting 
of  a  witness  who  cannot  be  had,  other  evidence 
may  be  used  to  establish  the  writing. 

So,  proof  of  the  handwiiting  of  the  party  was  ad- 
missible where  the  attesting  witness  to  a  bond  was 
a  nonresident,  and  evidence  of  his  handwriting 
could  not  be  obtained.  Clark  v.  Sanderson,  8  Binn. 
198,  5  Am.  Dec.  868. 

And  where  the  handwriting  of  the  attesting  wit- 
ness to  a  bond  could  not  be  proved,  and  his  where- 
abouts could  not  be  ascertained  after  diligent 
search.    Baines  v.  Philips,  1  Leigh,  488. 

So,  evidence  by  the  obligee  of  a  writing  was  ad- 
missible to  prove  Its  execution,  where  the  subscrib- 
ing witness  was  dead  and  there  was  no  one  In  the 
state  who  could  prove  his  handwriting.  Ford  v. 
Hale,  1  T.  B.  Mon.  23. 

And'where  the  subscribing  witness  to  a  deed  had 
left  the  county  and  had  not  been  heard  of  for  four- 
teen*year8,  and  it  did  not  appear  that  the  hand- 
writing of  the  witness  could  be  proved,  evidence  of 
85  L.  R.  A. 


the  hand w  ri ting  of  the  errantor  was  allowed.  Mor- 
gan V.  Curtenius.  I  McLean,  366. 

And  where  the  attesting  witness  to  a  contnct 
was  a  nonresident,  and  evidence  of  his  handwritiof 
could  not  be  produced,  that  of  the  party  waetd- 
mlssible.    McPherson  v.  Bathbone,  11  Wend.96L 

In  proving  the  execution  of  a  title  Ixind  where 
possession  existed  over  twenty  years,  the  testimony 
of  old  residents  of  Mobile,  who  had  resided  tber« 
before  and  since  the  execution  of  the  deed,  and  bad 
never  known  or  heard  of  such  persons  aa  the 
witnesses  of  the  deed  in  the  state,  is  prima  facie 
sufficient  to  prove  that  they  were  not  within  tke 
Jurisdiction  of  the  court,  and  to  let  In  secondarr 
evidence.  Holman  v.  Bank  of  Norfolk,  12  Ala.  Wi 
See  also  M'GennIs  v.  Allison,  10  Serg.  &  K.l». 
infra,  XL 

IX.  Deposition  of  vfUness. 

In  some  cases  the  deposition  of  the  atteetinr  vit 
nesswas  taken  to  prove  the  execution  of  the  in- 
strument. As  to  what  will  be  sufficient  proof  in 
such  a  case  is  different  In  some  of  the  states.  Ham- 
ilton V.  M'Guire,  2  Serg.  &  R.  478;  Smith  v.  AsbelL 
2  Strobh.  L.  141;  Rich  v.  Trimble,  »  Tyler  {YDm. 
Love  V.  Payton,  1  Overt  265;  Charles  v.  Scott,  1 
Serg.  &  R.  294;  Ollphant  v.  Taggart,  1  Bay,  256;  Clarfc 
V.  Houghton,  12  Gray,  38;  Mushrow  v.  Graham,  1 
Hayw.  (N.  C.)  361. 

So,  the  evidence  of  one  attesting  witness  to  a  re- 
ceipt was  sufficient  where  he  had  given  a  depaaitioo 
and  was  in  the  jurisdiction  of  the  court  until  within 
seven  days  of  the  trial,  and  was  not  subpoooaeil, 
and  then  removed  to  another  state  without  the 
party's  knowledge.    Hamilton  v.  M*Guire.  supra. 

Where  a  deed  was  proved  by  the  handwriting  of 
the  witness,  who  was  out  of  the  state,  and  the  de- 
fendant had  examined  the  witness  by  commisiioD. 
the  defendant  was  allowed  to  prove  that  the  wit- 
ness had  made  contradictory  statements,  as  the  ex- 
amination by  commission  in  this  case  was  in  elfecc 
a  cross-examination  of  the  witness.  Smith  v.  A»- 
bell,  supra. 

In  Rich  V.  Trimble,  supra^  it  was  held  that  8e<s 
ondary  evidence  to  prove  the  handwriting  was  lo- 
ad missible,  where  the  witness  was  a  nonxcsidest 
but  lived  within  reasonable  distance,  and  his  depo- 
sition might  have  been  taken. 

And  in  Love  v.  Pay  ton,  sui>ra,  it  was  held  that 
evideooo  of  the  handwriting  of  the  obligor  on  an 
order  could  not  be  received  where  the  attestioir 
witness  had  absconded  and  was  out  of  the  state,  as 
his  deposition  ought  to  have  been  taken. 

The  execution  of  an  agreement  was  proved  hf 
the  deposition  of  a  subscribing  witness.  CSurles  v. 
Scott,  supra. 

In  Ollphant  v.  Taggart,  supra,  it  was  said  that 
the  subscribing  witness  to  a  bail  bond  being  out  of 
the  country,  evidence  to  prove  the  handwriting  of 
the  obligor,  the  surety,  and  the  witnesses  was 
proper  and  regular  in  an  action  of  debt  oo  tlie 
bond.  But  as  the  witness  had  made  an  affidavit  de- 
nying the  attestation,  a  commission  was  directed  to 
issue  to  take  his  deposition. 

After  the  only  attesting  witness  to  an  Instru- 
ment, who  was  in  the  commonwealth,  bad  been 
called,  evidence  of  the  handwriting  of  the  parties 
was  admissible,  although  tJie  deposition  of  the 
other  attesting  witness  had  been  taken,  under  a 
commission  by  which  the  partyinow  offectng  the 
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parties  to  actions  are  competent  witnesses  upon 
HQ  equality  with  other  witnesses,  the  credibility 
of  all  alike  to  be  determined  by  the  jury  in 
view  of  all  the  circumstances. 

As  the  evidence  of  those  who  were  present 
and  participated  in  the  execution  of  the  in- 
strument was  regarded  as  the  best  evidence  of 
its  execution,  and  the  incompetency  of  the 


grantor  as  a  witness  being  now  removed  by 
statute,  it  inevitably  follows  that  he  is  now/ 
equally  with  the  subscribing  witnesses,  com- 
petent to  establish  the  execution  of  the  instru- 
ment. 

The  rule  requiring  the  execution  of  a  deed 
to  be  proved  by  the  subscribing  witness  would 
exclude  the  officer  before  whom  the  deed  was 


evidence  of  handwritioff  had  an  opportunity  to 
cross-examine.    Clark  v.  Houghton,  tturrra. 

So,  in  MuBbrow  v.  Graham,  aupra,  where  the  dep- 
osition of  the  attesting  witness  was  taken  because 
be  was  a  collector  of  imposts,  and  a  public  officer, 
and  bad  failed  to  Identify  In  his  evidence  the  person 
executing  the  bond.  It  was  held  that  such  identi- 
fication could  be  made  by  proving  the  handwriting 
of  tbe  obligor. 

But  in  Neale  v.  McKinstry,  7  Mo.  128,  it  was  held 
that  the  deposition  of  a  nonresident  witness  was 
ioadmissible  to  prove  the  execution  of  a  note, 
where  it  was  not  before  the  witness.  If  the  witness 
could  not  be  produced  the  note  could  be  withdrawn 
under  leave  of  court,  or  his  handwriting  oould  be 
proved. 

Leave  was  refused  to  examine  the  attesting  wlt- 
nes  by  interrogatories  where  he  was  sick  and  it 
was  claimed  he  would  probably  never  recover,  and 
it  was  further  shown  that  the  defendant  had  ad- 
mitted upon  one  occasion  the  execution  of  the 
bood  but  had  retracted  on  hearing  of  the  illness  of 
tbe  witness.  The  reason  for  refusing  leave  was 
that  the  presence  of  the  witness  was  necessary,  and 
if  excused  others  would  feign  sickness  and  the 
court  would  not  try  the  question  on  affidavits. 
Jooes  v.  Brewer,  4  Taunt.  46. 

See  Glubb  v.  Edwards,  2  Moody  &  R.  800,  and 
Wallis  V.  Delanoey,  7  T.  B.  386,  note,  mpra,  IV.; 
Jackson,  Bond,  v.  Root,  18  Johns.  60,  infra,  XV.  a. 

X.  Proof  by  one  witness. 

Tbe  rule  to  that  the  evidence  of  one  of  two  attest- 
ing witnesses  establishes  prima  fade  the  execution 
of  tbe  instrument,  and  it  is  not  necessary  to  call  the 
otber  witness.  Youngs  v.  Sunderland,  15  M.  J.  L. 
3%  Me  Adams  v.  Stilwell,  13  Pa.  flO;  Jackson  v.  Shel- 
don, tZ  Me.  560;  McGowan  v.  Reid.  27  S.  C.  268; 
E)chelberg«r  v.  Slfford,  27  Md.  880:  Shirley  v. 
Feame,  33  Miss.  663,  60  Am.  Dec.  375;  Melcher  v. 
FbiDderv,  40  N.  H.  130;  Russell  v.  Coffin,  8  Pick.  143; 
O  Sullivan  V.  Overton,  66  Conn.  108;  Frink  v.  Pond, 
46  N.  H.  126;  Smith  v.  Chamberlain.  2  N.  H.  440; 
(ireeo  v.  Maloney,  7  Houst.  (Del.)  22;  Tevis  v.  ColU 
i  er.  84  Tex.  638;  Re  Romero's  Succession.  48  La. 
Add.  975:  Burke  v.  Miller,  7  Cush.  547;  White  v. 
Wood,  8  Cush.  4ia 

So.  the  evidence  of  one  attesting  witness  was 
prima  facie  sufficient,  where  the  other  attesting 
witnesses  to  a  deed  were  not  called.  McAdams  v. 
Stilwell,  Jackson  v.  Sheldon,  Shirley  v.  Fearne,  and 
Burke  v.  Miller,  supra. 

And  where  the  others  were  in  court.  White  v* 
Wood,  (wpra. 

And  where  one  of  the  attesting  witnesses  to  a 
deed  deposed  that  he  knew  the  attestation  to  be  in 
bia  handwriting,  though  he  did  not  recollect  wit- 
netting  it,  and  that  he  thought  the  slffnature  of  the 
other  witness,  who  was  out  of  the  commonwealth, 
was  his  handwriting.    Russell  v.  Coffin,  supra. 

And  where  the  other  witness  was  a  Connecticut 
commissioner  in  New  York  before  whom  the  deed 
was  acknowledged.    0*Sullivan  v.  Overton,  supra^ 

And  where  tbe  other  attesting  witness  to  a  deed 
Was  incompetent  at  the  time  of  tbe  execution  of  the 
deed.  N.  H.  Stat.  February  10, 1791,  which  provided 
tbat  a  deed  should  be  signed  by  two  or  more  wit- 
nec^es,  did  not  require  that  they  must  be  competent 
at  tbe  time  they  put  their  signatures  to  the  deed. 
8mith  V.  Chamberlain,  supra. 
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So,  where  the  other  witness  to  an  instrument  was 
Incompetent.    Frink  v.  Pond,  supra. 

And  where  there  was  a  misnomer  in  the  lease  and 
the  identity  of  the  person  was  proved.  Toungs  v. 
Sutherland,  supra. 

Tbe  evidence  of  one  subscribing  witness  to  an  In- 
strument was  sufficient  to  prove  its  execution, 
where  tbe  other  attesting  witness  was  not  pro- 
duced.   Melcher  v.  Flanders,  supra. 

And  where  other  witnesses  of  a  warrant  of  attor- 
ney identified  the  execution.  Green  v.  Maloney, 
supra. 

And  it  was  necessary  to  call  the  magistrate  or 
one  of  the  subscribing  witnesses  to  a  power  of  at- 
torney, to  prove  the  identity  of  the  person  and  the 
execution  of  the  instrument,  where  the  principal 
signed  by  mark.    Eiohelberger  v.  Sifford,  supra. 

And  the  execution  of  a  transfer  of  a  military 
bounty  warrant  was  sufficiently  proved  to  render 
it  admissible  in  evidence  where  it  was  duly  proved 
for  record  by  one  of  the  subscribing  witnesses,  and 
another  witness  testified  as  to  the  genuineness  of 
his  own  and  tbe  remaining  witness's  signature. 
Tevis  V.  Collier,  «upra. 

So,  the  evidence  of  one  attesting  witness  to  a  sig- 
nature made  by  mark  was  sufficient  to  establish  the 
execution  of  a  writing.  Re  Romero's  Succession, 
supra. 

So,  It  was  held  in  South  Carolina  Ithat  if  a  paper 
not  required  to  be  attested  was  offered  in  evidence, 
and  no  denial  of  its  execution  on  oath  was  made, 
the  attesting  witnesses  to  its  execution  did  not 
have  to  be  called  to  prove  it,  and  tbat  proof  by  one 
of  them  to  its  execution  and  also  to  the  other's  sig- 
nature would  be  sufficient.  McGowan  v.  Reid, 
supra. 

But  the  attestation  of  both  of  the  subscribing 
witnesses  was  required  to  establish  the  execution 
of  a  bond,  where  one  was  used  and  be  denied  his 
signature.    Booker  v.  Bowles,  2  Black  f.  90. 

And  a  deed  Improperly  recorded  upon  proof  of 
one  witness  only  was  inadmissible  in  evidence, 
where  It  was  not  acknowledged  by  tbe  party  or 
proved  by  two  witnesses.  Eastland  v.  Jordan,  3 
Bibb,  186. 

XI.  Ajicient  documents. 

The  general  rule  is  that  an  instrument  over 
thirty  years  old,  accompanied  by  possession,  does 
not  have  to  be  establisbed  by  proof  of  tbe  subscrib- 
ing witnesses,  as  they  are  presumed  to  be  dead:  and 
the  rule  in  such  a  case  is  so  strong  that  sucb  instru- 
ments are  said  to  prove  themselves  even  though 
the  witnesses  are  in  court,  who  need  not  be  called. 
Pendleton  v.  Robertson  (Tex.  Civ.  App.)  32  8.  W. 
442;  Healy  v.  Moul,  6  Serg.  &  R.  181;  Nixon  v.  Por- 
ter,  84  Miss.  607.  60  Am.  Dec.  408:  Carter  v.  Doe, 
Chaudron.  21  Ala.  78;  Jackson,  Van  Schaick,  v. 
Davis,  6  Cow.  123;  King  v.  Sears,  91  Ga.  577;  Stock- 
bridge  V.  West  Stockbridge,  14  Mass.  257;  Bell  v. 
McCawley,  20  Ga.  355;  Bennett  v.  Runyon,  4  Dana, 
422;  Burgin  v.  Chenault,  9  B.  Mon.  285;  Green  v. 
Chelsea,  24  Pick.  71;  National  Commercial  Bank  v. 
Gray,  71  Hun,  205;  Hewlett  v.  Cook,  7  Wend.  371; 
Wagner  v.  Alton,  Rice,  L.  100:  Williams  v.  Conger, 
49  Tex.  682;  Roberts  v.  Stanton,  2  Munf.  129,  5  Am. 
Dec.  468;  Doe,Clinton,  v.  Phelps,  9  Johns.  160;  Crane, 
V.  Marshall,  16  Me.  27,  33  Am.  Dec.  631;  Hoddy  v. 
Harrvman,  3  Harr.  ft  M'H.  581;  Troup  v.  Hurlbut, 
10  Barb.  364;  Ballard  v.  Carmlchael,  83  Tex.  365; 
Waldron  v.  TutUe,  4  N.  H.  377. 
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acknowledged,  when  we  all  know  that  such 
ofDcer  sees  and  knows  all  that  the  witnesses 
do.  and  most  likely  much  more.  The  witnesses 
are  usually  hurriedly  called  in.  and  give  but 
slight  attention  to  the  matter,  while  the  officer 
usually  prepares  the  deed  and  acknowledg- 
ment, shows  the  parties  where  to  affix  their 
signatures,  sees  them  sign  the  deed,  and  hears 
them  acknowledge  it;  and  a  rule  which  re- 


quires such  officer,  and  the  party  who  signed 
the  instrument,  to  stand  aside  until  the  testi- 
mony of  the  subscribing  witness  is  first  taken 
as  to  its  execution  cannot  be  sound  in  tbU      | 
day,  when  all  persons  are  equally  competem      | 
to  testify  to  any  fact  within  their  knowledge.      ^ 
unless  otherwise  provided  by  statute,  as  in  tlie 
case  of  wills. 
In  Warner  v.  Baltimore  <jfc  0.  R,  Co.  31  Ohio 


So.  It  was  not  necessary  to  call  the  attesting  wit-  I 
ness  to  an  Instrument  if  poasesBlon  under  it  is 
proved,  where  the  instrument  is  more  than  forty 
years  old.  Stockbridge  v.  West  Stockbridgre,  supra. 

And  where  a  document  was  in  existence  more 
than  forty  years,  coming  from  the  proper  custody. 
Bell  V.  McCawley,  supra. 

And  where  the  attesting  witness  to  a  title  bond 
was  dead,  and  the  bond  was  more  than  thirty  years 
old.  and  an  assignment  of  the  same  had  t)een 
proved.    Bennett  v.  Runyon,  supra. 

And  where  a  deed  was  more  than  thirty  years 
old.    Nixon  v.  Porter,  supra. 

And  where  a  deed  was  thirty  years  old,  under 
which  the  grantee  and  his  successors  bad  held  con- 
stant  possession.  It  was  said  that  after  thirty  years 
witnesses  to  deeds  would  be  presumed  to  be  dead. 
Green  v.  Chelsea,  supra. 

And  where  a  deed  was  over  thirty  years  old  it 
was  presumed  genuine,  and  the  witness  presumed 
dead,  and  it*was  presumed  to  have  been  duly  exe- 
cuted.   Carter  v.  Doe,  Chaudron,  supra. 

And  where  a  deed  was  certified  by  the  attesting 
witness  in  another  state  as  a  commissioner  of  deeds 
for  Georgia  in  such  state,  under  his  seal  of  office, 
as  duly  acknowledged  before  him  by  the  maker 
and  recorded  in  Georgia  for  more  than  thirty  years^ 
and  coming  from  the  proper  custody.  King  v. 
bears,  supra. 

And  where  a  deed  was  over  thirty  years  old,  al- 
though the  handwriting  of  the  deceased  attestlug 
witness  was  proved.    Wagner  v.  Alton,  supra. 

And  where  deeds  were  more  than  thirty  years  old 
and  not  aflfected  by  suspicion.  Pendleton  v.  Rob- 
ertson, supra. 

And  where  possession  accompanied  the  transfer 
under  an  assignment  of  a  survey  for  a  term  exceed- 
ing thirty  years.    Healy  v.  Moul,  supra. 

In  Jackson.  Van  Schalck,  v.  Davis,  suprcL,  the 
execution  of  a  lease  was  proved  by  evidence  of  the 
signature  of  a  party  and  the  death  of  the  subscrib- 
ing witnesses  and  possession  for  twenty  years. 
Sufficiency  of  proof  was  not  objected  to,  but  the 
court  said  there  was  sufficient  evidence  of  posses- 
sion to  entitle  it  to  be  read,  it  being  more  than 
thirty  years  old. 

In  Beverly  v.  Burke,  9  Ga.  440,  54  Am.  Dec  aSl,  it 
was  said  that  if  an  instrument  was  thirty  years  old 
and  acted  upon  or  possession  taken  under  it,  it 
would  be  admissible  In  evidence,  without  proof  by 
the  attesting  witness. 

There  are  some  cases  which  also  hold  that  evi- 
dence of  possession  under  an  instrument  over 
thirty  years  old  does  not  need  any  further  proof  of 
its  execution,  and  in  these  cases  the  question  of  at- 
testing witnesses  does  not  appear. 

So,  evidence  of  possession  under  an  instrument 
was  sufficient  proof  of  its  execution  where  a  deed 
was  forty  years  old.  Burgin  v.  Chenault,  Crane  v. 
Marshall,  and  Hoddy  v.  Harryman,  supra. 

And  where  a  deed  was  more  than  thirty  years  old. 
Joce  V,  Harris,  1  Harr.  &  W  H.  196. 

And  where  there  were  no  suspicious  circum- 
stances. Roberts  v.  Stanton,  2  Munf.  129,  5  Am. 
Dec.  463;  Troup  v.  Hurlbut.  10  Barb.  354. 

So,  where  possession  of  the  land  under  a  deed 
thirty  years  old  constantly  remained  in  the  grantee 
or  in  those  who  claimed  under  the  deed.    Waldron 
v.  Tuttle,  4  N.  H.  877. 
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And  where  possession  was  had  for  forty-four 
years  under  a  deed  reciting  a  power  of  attomer,  it 
was  presumptive  evidence  of  the  proper  execution 
of  the  power  of  attorney.  Doe,  Clinton,  v  Fheipi^ 
9  Johns.  160. 

And  where  a  lease  was  more  than  thirty  years  old 
and  no  suspicious  drcumstanoes  attactied.  Hev- 
lett  V.  Cock,  7  Wend.  STL 

And  where  a  receipt  for  money  paid  on  transfer 
of  land  warrants  was  over  thirty  years  old.  Ballard 
V.  Carmicbael,  88  Tex.  866. 

And  where  a  title  bond  had  been  placed  on  record 
more  than  thirty  years.  Williams  v.  Goajcer,  • 
Tex.  68S. 

In  Clark  v.  Owens,  18  N.  T.  434^  it  was  conceded 
that  proof  of  possession  for  thirty  years  under  t 
deed  would  entitle  it  to  be  read  in  evidence  vitb- 
outproof  of  its  execution  being  otherwise  estab- 
lished. 

An  attested  written  agreement  was  admissihle  tn 
evidence  where  proof  was  made  of  the  grao tor's 
handwriting,  and  that  it  was  aeventy-tlve  yean 
old,  and  established  a  boundary  line,  and  bad  been 
accompanied  by  possession  ever  since.  NatMwal 
Commercial  Bank  v.  Gray,  71  Hun,  286w 

Some  cases  hold  that  possession  under  an  ancient 
deed  need  not  be  proved  where  other  evidence  es- 
tablishes the  fact  that  such  deeds  have  been  accel 
upon.  Beaumont  Pasture  Co.  v.  Preston,  65  Tex. 
448;  Wilson  v.  Simpson,  80  Tex.  £79:  Anunons  v. 
Dwyer,  78  Tex.  639;  HoUls  v.  Dashlell,  5S  Tex.  1^: 
Stoddard  v.  Chambers,  48  U.  S.  £  How.  284. 11  L.  ed. 
269;  Barr  v.  Gratz.  17  U.  S.  4  Wheat.  813.  4  L.ed.S53: 
Whitman  v.  Heneberry.  73  111.  109. 

So,  a  deed  was  allowed  to  go  to  the  Jury  where  it 
was  over  thirty  years  old,  proved  for  registratKic 
by  two  of  the  three  subscribing  witnesses,  and  ctme 
from  the  proper  custody,  free  from  suspicion,  and 
which  was  acted  upon  by  parties  claiming  under  it- 
Beaumont  Pasture  Co.  v.  Preston.  suprcL 

And  a  deed  was  admissible  in  evidence  as  an 
ancient  instrument,  where  it  was  over  thirty  yean 
old.  free  from  suspicion,  came  from  the  proper 
custody,  and  had  been  acted  upon.  Wilson  v.  Simp- 
son, supra. 

And  in  such  a  case  proof  by  the  attesting  witness 
was  not  required.    Ammons  v.  Dwyer,  suim. 

So,  a  deed  was  admissible  in  evidence  where  It  was 
over  thirty  years  old,  and  evidence  had  beeniriTtA 
of  the  signature  of  the  grantor,  and  it  bad  beco 
acted  upon  and  referred  to  in  sundry  other  trans- 
fers by  parties  claiming  under  It.  Hollia  v.  Da- 
shiell,  supra. 

And  forty  years  lapse  of  time  was  held  sufflcieot 
to  dispense  with  other  proof  of  execution  of  a  deed, 
where  from  that  time  a  claun  under  it  was  as- 
serted.   Stoddard  v.  Chambers,  mipro. 

Deeds  over  fifty  years  old  were  admissible  in  evi- 
dence where  they  came  from  the  proper  custody 
and  there  was  no  suspicion  attached  to  them,  and 
the  land  had  been  claimed  under  them  and  tarn 
paid  by  the  party.    Whitman  v.  Heneberry,  «>f«. 

So,  a  deed  over  thirty  years  old,  in  posseaioo  of 
the  lessors  of  plaintllf  and  asserted  by  them  as 
ground  of  title  in  a  suit,  was  sufBciently  ac- 
counted for,  and  was  admissible  without  reffuJar 
proof  of  its  execution  by  the  subscribing  witn««fi. 
Barr  v.  Gratz,  supra. 

And  in  Shinn  v.  Hicks,  68  Tex.  SH.  it  was  beli 
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St.  269,  the  grantor  beiDff  dead  at  the  time  of 
the  tria],  it  was  proposea  to  establish  the  exe- 
-cutioD  of  the  instrument  by  proving  his  sig- 
nature, and  his  admission  that  ne  had  ezecut^ 
the  instrument,  without  first  calling  the  sub- 
scribing witnesses  or  accountinff  for  their  ab- 
sence. This  the  court  held  coiild  not  be  done. 
The  testimony  of  the  subscribing  witnesses 
who  saw  the  party  sign  his  name  to  the  instru- 


I  ment  was  better  evidence  and  of  a  higher  char- 
acter than  the  testimony  as  to  his  handwriting 
or  admissions.  The  case  was  therefore  cor- 
rectly decided,  and  the  rule  as  to  the  subscrib- 
ing witness  was  not  necessary  to  sustain  the 
decision. 

While  the  rule  as  to  the  testimony  of  the 
subscribing  witnesses  was  in  full  force  in  this 
state,  this  court  held  in  the  case  of  Simmons  v. 


that  a  bounty  warrant  which  bad  been  reooffnized 
as  genuine  and  acted  upon  for  more  than  forty 
years,  was  found  in  the  proper  custody  and  free 
from  suspicion,  proved  itseif  as  an  ancient  instru- 
ment. 

In  Clark  v.  Owens,  supra,  it  was  said  that  in  Eng- 
land if  a  deed  appears  to  have  been  in  existence 
for  thirty  years,  and  durlnir  that  time  to  have 
been  in  the  proper  custody,  it  is  admissible  with- 
out further  proof.  In  New  York,  however,  some- 
thinfr  more  has  generally  t)eeo  required.  Posseaslon 
is  enough,  but  if  possession  has  not  accompanied 
the  deed,  other  circumstances  may  raise  the  pre- 
sumption in  favor  of  the  deed. 

Other  cases  hold  that  instruments  over  thirty 
years  old  may  be  received  in  evidence  without 
proof  of  possession  under  the  same;  but  some  other 
evidence  should  be  produced  to  substantiate  their 
execution:  Settle  v.  Alison,  8  Ga.  201,  62  Am.  Dec. 
303;  Havens  v.  Sea  Shore  Land  Co.  47  N.  J.  Eq.  866; 
Chelsea  Waterworks  Co.  v.  Cowper,  1  Bsp.  N.  P. 
275;  Doe  v.  Roe,  81  Ga.  598;  M'Gennis  v.  Allison,  10 
Serg.  &  R.  199;  Edmondston  v.  Hughes,  Cheves,  L. 
«2;  Holmes  v.  Coryell,  68  Tex.  680;  Texas  Land  Co. 
V.  Williams,  51  Tex.  66;  Lunn  v.  Scarborough,  6 
Tex.  a V.  App.  16;  Cox  v.  Cock,  60  Tex.  681;  Baldwin 
V.  Ooldfrank.  9  Tex.  Ov.  App.  989,  Affirmed  in 
88  Tex.  249;  Carutbers  v.  Bldridge,  12  Gratt.  670; 
Thomas  v.  fiorlocker,  1  U.  S.  1  Dall.  14, 1  L.  ed.  17; 
Vattler  v.  lllnde,  SB  U.  8.  7  Pet.  263,  8  L.  ed.  076; 
Cbettle  V.  Pound,  Heref.  Assize,  1701,  Bull.  N.  P. 
255:  Jackson.  Livingston,  v.  Burton,  11  Johns.  64; 
Williams  V.  Hardie  (Tex.  dv.  App.)  21  8.  W.  267; 
Everley  v.  Stoner.  2  Yeates,  122;  Bucklen  v.  Haster- 
lik,  61  III.  App.  132;  White  v.  Hutchings,  40  Ala.2S8, 
%  Am.  Dec.  766:  McKechnie  v.  McKechnie,  8  App. 
Dlv.91. 

So.  an  instrument  was  properly  admitted  in  evi- 
dence on  some  proof  of  the  signature  of  the  attest- 
ing witness,  where  a  receipt  was  more  than  thirty 
years  old,  although  the  witnesses  might  still  be  liv- 
ing.   Settle  V.  Alison,  supra. 

And  It  was  not  necessary  to  call  the  attesting  wit- 
ness where  a  deed  was  more  than  thirty  years  old 
and  found  in  the  proper  custody.  Some  proof  of 
the  handwriting  of  one  witness  who  was  dead  was 
made,  although  it  was  held  that  proof  of  its  execu- 
tion was  unnecessary.    Doe  v.  Roe,  suprcu 

And  where  a  deed  was  thirty-five  years  old  and 
proof  was  made  of  the  handwriting  of  two  of  the 
subscribing  witnesses  who  were  dead,  and  of  Its 
having  Iwen  duly  registered  in  the  proper  office. 
The  handwriting  of  the  grantor  or  possession  was 
not  proved.  The  deed  had  been  proved  before  a 
Justice  and  duly  recorded,  and  it  was  held  that  this 
was  sufficient  where  a  deed  was  this  old.  Edmond- 
ston V.  Hughes,  supra. 

And  wbere  the  deed  was  over  thirty  years  old,  as 
the  presumption  was  the  witness  was  dead  whose 
handwriting  was  proved.  Baldwin  v.  Goldfrank, 
mpra. 

And  wbere  a  deed  was  sixty-three  years  old,  and 
it  appeared  to  be  ancient,  and  one  of  the  witnesses 
was  dead  whose  handwriting  was  proved  and  the 
other  was  not  known,  although  possession  bad  not 
attended  the  deed.    Thomas  v.  Horlocker,  supra. 

And  where  a  deed  was  forty  years  old,  and  the 
handwriting  of  one  of  the  subscribing  witnesses, 
who  was  dead,  was  proved  without  accounting  for 
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the  other  witness.  Possession  was  not  proved. 
Jackson,  Livingston,  y.  Burton,  supra. 

And  in  Chettle  v.  Pound,  supra,  it  was  held  that  a 
deed  over  thirty  years  old  maybe  given  in  evi- 
dence without  any  proof  of  its  execution,  but 
some  account  of  the  deed  must  be  given  where 
found,  etc.  It  was  also  held  that  if  there  is  any 
blemish  or  interlineation,  the  deed  ought  to  be 
proved,  though  over  thirty  years  old,  by  the  at- 
testing witnesses,  or,  if  dead,  by  proof  of  the  band- 
writing  of  at  least  one. 

So,  an  instrument  was  admissible  in  evidence 
without  proof  by  an  attesting  witness  where  a  title 
bond  in  the  form  of  a  receipt  was  more  than  thirty 
years  old  and  free  from  suspicion  and  supported 
by  other  testimony.    Vattler  v.  Hinde,  supra. 

And  where  possession  under  an  attested  ancient 
deed  was  not  held  for  thirty  years,  but  other  evi- 
dence was  given  to  show  that  the  document  was 
genuine.    Carutbers  v.  Eldridge,  supra. 

And  where  it  was  proved  that  the  signature  to 
the  acknowledgment  of  an  ancient  deed  was  in  the 
handwriting  of  an  officer  who  was  dead,  and  that 
one  of  the  witnesses  was  dead  and  the  other  cOuld 
not  be  found.    Williams  v.  Hardie.  supra. 

So,  where  the  officer  who  certified  a  defective 
probate  of  a  deed  made  by  the  attesting  witness  in 
1840  testified  on  the  trial  that  he  could  not  say 
whether  the  signature  of  parties  and  witnesses 
were  genuine,  but  was  positive  the  witness  had 
sworn,  and  evidence  of  the  pasrment  of  taxes  was 
given,  it  was  held  sufficient  to  allow  the  deed  to  go 
to  the  Jury  as  an  ancient  document.  (The  decision 
was  in  1888,  but  the  time  of  filing  the  suit  was  not 
disclosed.)    Cox  v.  Cock,  auprcu 

And  in  Havens  v.  Sea  Shore  Land  Co.,stipra,  a  deed 
not  accompanied  by  possession  was  admitted  in 
evidence  as  an  ancient  document,  but  such  account 
was  given  as  to  lead  to  the  belief  that  it  was  gen- 
uine, in  addition  to  proof  of  antiquity,  and  that  it 
came  from  the  proper  source.  This  deed  was  at- 
tested by  witnesses,  and  was  more  than  one  hun- 
dred years  old,  and  had  been  referred  to  in  a  sub- 
sequent deed. 

So,  a  copy  of  a  lost  deed  was  admissible  in  evi- 
dence where  two  of  the  witnesses  of  the  deed  were 
dead  and  the  other  was  a  nonresident,  and  the 
grantee  testified  that  he  saw  the  grantor  and  at- 
testing witnesses  slg n.  This  deed  was  in  possession 
of  the  grantee  for  more  than  thirty  years  before 
the  trial  of  the  case.  Texas  Land  Co.  v.  Williams, 
61  Tex.  66. 

And  evidence  of  an  assignment  of  an  equitable 
interest  In  lands,  after  a  lapse  of  twenty-eight 
years,  with  possession,  was  admissible  where  it  was 
proved  by  a  person  present  at  the  execution,  with- 
out accounting  for  the  subscribing  witness.  Ever- 
ley V.  Stoner,  2  Yeates,  122. 

And  a  power  of  attorney  was  proved  where  it 
was  recorded  forty  years  and  one  witness  was  dead, 
and  nothing  could  be  ascertained  of  the  other,  and 
the  original  power  of  attorney  was  lost,  and  the 
handwriting  of  one  of  the  attesting  witnesses  to  the 
power  was  proved  by  the  party  who  recorded  it. 
Winn  V.  Patterson,  34  CJ.  S.  9  Pet,  674,  9  L.  ed.  270. 

Strict  proof  of  the  execution  of  an  instrument 
was  not  required  where  nearly  half  a  century  had 
elapsed  since  it  was  executed,  and  the  obligor,  ob- 
ligee, and  both  witnesses  were  dead.    Proof  of  the 
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State,  7  Ohio,  pt.  1,  p.  116.  that  the  rule  did 
not  apply  in  a  prosecution  for  forgery  wherein 
the  signer  of  the  forged  instrument  was  a  com- 
petent witness.  Wood,  J.,  used  the  following 
language:  '*In  a  case  arising  between  the 
parties  to  such  an  instrument  having  a  sub- 
scribing witness,  and  where  the  obligor,  being 
interested,   is  excluded  from  testifying,  the 


rule  is  a  good  one,  which  requires  such  wit- 
ness to  prove  its  execution.  .  .  .  When 
the  obligor  is  competent,  he  must  be  the  best 
witness  of  which  the  case  will  admit,  and  the 
subscribing  witness  need  not,  in  such  case,  be 
called." 

As  early  as  the  case  of  Grey  v.  8mitkye»,  4 
Burr.  2273,  it  was  held  that  the  rule  did  noi 


handwriting  of  one  witness,  and  the  consideration 
of  the  bond,  was  sufficient.  Coulson  v.  Walton,  84 
U.  S.  9  Pet.  62,  9  L.  ed.  51. 

In  Holmes  v.  Coryell,  58  T^z.  680,  It  was  held  that 
a  certified  copy  of  a  recorded  deed  which  was  lost 
was  admissible  In  evidence,^  being  more  than  thirty 
years  old  wben  offered,  and  it  stood  as  would  a  deed 
of  less  age  after  it  had  been  proved  by  one  or  more 
of  tbe  subscribing  witnesses.  The  fact  that  it  was 
recorded  raised  tbe  same  presumption  as  possession. 

So,  a  deed  was  presumed  to  have  been  duly  exe- 
cuted and  delivered  wbere  it  was  on  record  for 
more  than  thirty  years.  McKechnie  v.  McKechnie* 
8  App.  Div.  91. 

In  White  v.  Hutcbings,  40  Ala.  263,  88  Am.  Deo. 
766,  a  deed  more  than  thirty  years  old  was  admissi- 
ble without  proof  of  the  execution.  Thesubscrikv 
ing  witnesses  were  presumed  to  be  dead.  This  deed 
was  of  record  over  twenty  years. 

And  a  deed  recorded  forty  years  was  admitted 
without  proof,  as  an  ancient  document,  where 
upon  its  face  it  appeared  to  have  been  executed 
more  than  thirty  years,  and  came  from  the  proper 
custodian,  and  taxes  had  been  paid.  (No  question 
was  made  as  to  witnesses.)  Bucklen  v.  Hasterllk. 
51  111.  App.  182. 

Bo,  evidence  of  the  handwriting  of  the  grantor 
was  suflSclent  where  no  evidence  could  be  found  to 
prove  the  handwriting  of  the  attesting  witness, 
nor  could  any  trace  of  the  subscribing  witness  be 
found  after  diligent  search,  and  the  deed  was  over 
thirty  years  old  but  not  accompanied  by  possession. 
M'Gennis  V.  Allison,  10  Serg.  &  R.  199. 

And  it  was  not  necessary  to  account  for  the  ab- 
sence of  the  subscribing  witness  where  the  deed 
was  thirty  years  old,  and  evidence  of  the  handwrit- 
ing ot  the  grantor  was  competent.  Lunn  v.  Scar- 
borough, 6  Tex.  Civ.  App.  15. 

And  the  same  was  held  where  a  bond  was  thirty 
years  old,  and  was  produced  from  the  proper  cus- 
tody of  a  company,  and  in  the  handwriting  of  the 
secretary  of  the  company  at  the  time  it  bore  date. 
Chelsea  Waterworks  Co.  v.  Cow  per,  1  £sp.  N.  P. 
275. 

In  Stroud  v.  Springfield,  28  Tex.  663,  it  was  said 
that  it  had  been  held  that  proof  of  possession  un- 
der an  ancient  deed  was  Indispensable  to  Its  admis- 
sibility; but  the  weight  of  authority  seems  that 
when  proof  of  possession  cannot  be  had  the  deed 
may  be  read  upon  proof  of  other  corroborating 
circumstances. 

And  some  courts  hold  that  an  instrument  over 
thirty  years  old,  coming 'from  the  proper  custody 
and  free  from  all  suspicion,  is  admissible  in  evi- 
dence as  an  ancient  instrument  without  proof  of 
its  execution.  Henthorn  v.  Doe,  Shepherd,  1 
Blackf.  157;  Cable  v.  Cable,  148  Pa.  451;  Woods  v 
Bonner,  89  Tenn.  411;  Threadgill  v.  Bickerstaff,  7 
Tex.  Civ.  App.  406;  Warren  v.  Prederlchs,  76  Tex. 
647:  Webb  v.  Doe,  Wilcher,  33  Ga.  565;  Crain  v- 
Huntington,  81  Tex.  614;  Bass  v.  Sevier,  68  Tex.  567; 
Doe,  Neale,  v.  Samples,  8  Ad.  &  El.  151. 

So,  a  deed  more  than  thirty  years  old,  proved  to 
have  come  from  the  proper  custody,  was  admissi- 
ble in  evidence  at  common  law  as  an  acient  instru- 
ment, without  proof  of  the  execution.  Threadgill 
V.  Bickerstaff,  Webb  v.  Doe,  Wilcher,  Woods,  v. 
Bonner,  Craln  v.  Huntington.  Doe,  Neale,  v.  Sam- 
ples, and  Warren  v.  Irederichs,  Mtjwa. 

The  same  was  held  In  Henthorn  v.  Doe,  Shepherd, 
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supra.  It  was  also  said  that  this  is  so  well  estab- 
lished that  if  the  witnesses  were  within  the  luris- 
diction  of  the  court  they  would  be  unnecessary. 

And  the  same  was  held  in  regard  to  a  power  of 
attorney.    Bass  v.  Sevier,  supra.- 

In  Woods  V.  Bonner,  supnu  it  was  also  held  that 
it  was  not  necessary  that  possession  under  a  deed 
should  be  proved  in  such  a  ease. 

A  deed  more  than  thirty  years  old,  reservinjr  the 
use  of  a  part  of  the  land  in  the  grantor  during  life. 
was  entitled  to  the  presumption  of  due  executioit 
No  question  was  made  in  the  case  as  to  the  attest- 
ing witnesses.  The  court  said:  'Though  what  cir- 
cumstances will  obviate  the  necessity  of  concuireDt 
possession  of  the  land  may  be  regarded  as  not  eo- 
tirely  settled."    Cable  v.  Cable,  supra^ 

In  McReynolds  v.  Longenberger,  57  Pa.  13,  it  vis 
said  that  instruments  more  than  thirty  years  old, 
unblemished  by  any  alterations  and  obtained  from 
the  proper  custody,  are  said  to  prove  themselves. 
The  subscribing  witness  would  be  presumed  to  he 
dead. 

3In  Van  Rensselaer  y.  Jones,  2  Barb.  643.  it  was 
said  that  after  thirty  years  the  death  of  the  sub- 
cribing  witness  might  be  presumed. 

In  Knox  v.  SiUoway,  10  Me.  0)1,  it  was  said  that  a 
deed  appearing  to  be  over  thirty  years  old  was  ad- 
missible in  evidence  without  further  proof,  since 
it  would  be  presumed  that  the  attesting  witnessa 
were  all  dead,  and  the  witness  would  not  have  to  be 
called  although  living. 

In  Mapes  v.  Leal,  27  Tex.  345,  it  was  said  that 
deeds  more  than  thirty  years  old,  without  just 
ground  for  suspicion,  were  presumed  to  begeDuioe 
without  proof  of  execution. 

In  Griflith  v.  Huston,  7  J.  J.  Marsh.  385.  it  was 
said  that  a  party's  right  cannot  be  made  to  depend 
upon  the  recollection  of  a  subscribing  witness  after 
the  lapse  of  thirty  years. 

In  Marsh  v.  CoUnett,  2  Esp.  N.  P.  666,  it  was  said 
that  a  deed  thirty  years  old  had  been  allowed  la 
evidence,  without  tbe  proof  of  the  subscribing  wit- 
ness, who  was  then  actually  in  court. 

In  Ellis  V.  Smith,  10  Ga.  258,  it  was  said  that 
secondary  evidence  may  be  used  where  wrftings 
are  thirty  years  old. 

A  deed  less  than  thirty  years  old  when  suit 
was  brought,  but  over  thirty  years  old  when  of- 
fered in  evidence,  dispensed  with  the  necessity 
of  calling  the  attesting  witnesses,  although  oae 
of  them  was  at  the  trial,  under  Ga.  Code,  I  8887. 
providing  that  the  subscribing  witness  most  be 
produced  except,  first,  for  ancient  dooumentB- 
which  prove  themselves;  second,  if  the  wimesB 
cannot  be  produced  or  sworn;  third,  office  bonds: 
fourth,  if  the  paper  is  only  incidentally  or  collater- 
ally material.    Gardner  v.  Granntss,  57  Ga.  565. 

But  deeds  of  more  than  thirty  years*  date  were 
not  admissible  in  evidence  unsupported  by  tbe 
attesting  witnesses,  where  the  possession  of  socb 
deeds  was  not  corroborated  by  satisfactory  proof. 
It  was  said  that  if  the  deeds  had  been  shown  to 
have  existed  all  that  time  it  would  have  been  suf> 
ficlent.    Smith  v.  Hankin,  20  lU.  14. 

And  in  Tolman  v.  Emerson,  4  Pick.  162,  It  was  said 
that  if  the  subscribing  witness  be  alive  he  shall  be 
called  to  prove  the  deed,  although  it  be  mure  than 
thirty  years  old. 

But  there  are  some  cases  which  hold  that  where 
no  possession  is  shown,  and  no  proof  of  subscnbtnr 
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apply  to  third  persons  Id  a  collateral  proceed- 
ing having  no  privity  with  the  grantor  in  the 
deed.  The  same  was  afterwards  held  in  Ayers 
V.  Hettett,  19  Me.  286.  There  are  some  other 
exceptions  to  the  rule,  as  is  shown  by  the  notes 
to  §  569  of  Greenleaf  on  Evidence.  In  Mary- 
land the  rule  was  regarded  so  narrow  that  it 
was  changed  by  statute  as  early  as  1825. 


We  think  that  the  statutes  requiring  deeds 
to  be  acknowledged  before  an  officer,  and  per- 
mitting parties  to  testify,  have  so  enlarged  the 
rules  as  to  the  manner  of  proving  the  execu- 
tion of  a  written  instrument  having  subscrib- 
ing witnesses,  as  to  abrogate  the  old  rule,  and 
to  permit  such  execution  to  be  proved  alike  by 
the  grantor,  the  subscribing  witnesses,  or  the 


witnesses,  instruments  over  thirty  years  old  are  not 
admisiible  in  evidence.  Arnold  v.  Gorr,  1  Rawle, 
2S3;  Clarke  v.  Courtney,  80  U.  S.  6  Pet.  819,  8  L.  ed. 
140:  Dishaaer  v.  Maltland,  12  Leifrh,  524:  Thompson 
V.  Bullock,  1  Bay,  804;  Sims  v.  De  GraffeDreid,  4 
McCord,  L.  263;  Middleton  v.  Kaas,  2  Nott  ft  M*C. 
55:  Rld^eley  v.  Johnson,  11  Barb.  527:  Willson  v 
Bette,  4  Denio,  201:  Davidson  v.  Morrison,  86  Ky.  807. 

So,  deeds  over  thirty  years  old  were  not  admissi- 
ble Id  evidenoe  where  proof  was  not  given  by  sub- 
ecribingr  witnesses,  and  they  were  not  accompanied 
by  possession.    Arnold  v.  Gorr,  supra. 

So,  an  instrament  not  acoompanled  by  possession 
was  refused  in  evidence  where  there  was  no  other 
evideDce  so  as  to  justify  its  admission  as  an  ancient 
deed.    Clarke  v.  Coartney,  aupra. 

And  where  a  deed  was  thirty  years  old  and  the 
attesting  witnesses  were  not  called.  Dishaaer  v. 
Maltland,  Thompson  v.  Bullock,  and  Ridgeley  v. 
Johnson,  mpra. 

And  where  there  was  not  suifioient  proof  by  at- 
tetitintr  witDesses.    Sims  v.  De  Graffenroid,  supra- 

And  where  there  was  no  evidence  of  the  sub- 
scribiDR  witnesses  or  their  handwriting  or  the 
handwriting  of  the  grantor,  or  evidence  of  posses- 
sion or  admission.    Wlllaon  v.  Betts,  supra. 

So,  the  presumption  that  after  the  lapse  of  thirty 
years  the  witnesses  to  a  deed  are  dead,  or  are  re- 
moved without  the  know  ledge  of  the  party,  did  not 
apply  where  the  party  neglected  for  almost  a  cent- 
ury to  assert  his  claim  by  one  single  act  of  owner- 
ship.   Middleton  v.  Mass,  tfupra. 

And  ancient  deeds  over  thirty  years  old  cannot 
be  admitted  In  evidenoe  without  proof  of  execu- 
tion, where  there  is  no  accompanying  possession. 
Davidson  v.  Morrison,  supra. 

A  deed  made  without  proper  authority,  or  not 
accordmg  to  law,  will  not  be  presumed  to  have 
been  properly  executed,  even  after  a  lapse  of  thirty 
years.  Boyle  v.  Chambers,  32  Mo.  46;  Fell  v.  Young, 
63  111.  108:  Lau  v.  Mumma,  43  Fa.  267. 

So,  an  ancient  deed  was  not  admissible  in  evi- 
dence without  proof  of  its  execution,  where  such 
deed  was  not  executed  by  a  married  woman  in  con- 
formity with  law.  The  question  of  attesting  wit- 
nesses did  not  appear.    Boyle  v.  Chambers,  8tipra. 

And  where  the  deed  was  made  in  a  fiduciary 
capacity,  and  no  showing  was  made  as  to  the  au- 
thority, it  was  not  admissible  in  evidenoe.  Fell  v. 
Young,  nipra. 

And  an  ancient  document  was  not  admissible  in 
evidenoe  where  it  had  been  recorded  about  fifty 
years  and  the  recorder  added  a  note  to  the  record 
that  the  paper  was  not  the  original  but  only  a  copy, 
and  indorsed  the  same  on  the  paper,  and  thus  it 
stood  when  it  was  given  in  evidence.  Lau  v* 
Mumma,  sujrra. 

xn.  Apparera  otteMatioiw  which  are  not  valid. 

Where  the  person^s  name  appears  as  an  attesting 
witness,  but  in  fact  he  was  not  an  attesting  wit. 
nesB,  it  was  held  that  the  execution  of  the  mstru- 
nient  can  be  proved  without  his  testimony,  or 
where  the  evidence  was  as  to  an  alteration  made 
after  the  attestation.  Penny.  Penny,  v.  Corwlthe, 
18  Johns.  48B;  Harding  v.  Cragie.  8  Vt.  601;  Cussons 
V.  Skhiner,  11  Mees.  it  W.  168, 12  L.  J.  Exoh.  N.  S.  347; 
Sherwood  v.  Pratt,  68  Barb.  187;  Breton  v.  Cope, 
Peake,  N.  P.  Gas.  80;  Engles  v.  Bruington,  4  Yeates, 
3i5, 2  Am.  Dec.  411. 
35  L.  R  A. 


So,  it  was  not  necessary  to  call  the  subscribing 
witnesses  where  the  signatures  to  a  note  were  added 
to  the  paper  subsequent  to  that  of  the  witness,  who 
only  attested  the  previous  signature  which  was  not 
in  controversy.    Harding  v.  Cragie,  aupra. 

And  it  was  not  necessary  to  prove  an  instrument 
by  an  attesting  witness,  where  the  attestation  was 
written  in  pencil  by  one  of  the  parties  and  was  not 
signed  by  the  witnesses.  The  signature  of  the 
party  could  be  proved  by  other  evidenoe.  Cussons 
V.  Skinner,  supra. 

And  it  was  not  necessary  to  call  two  of  the  sub- 
scribing witnesses  where  one  was  called  and  denied 
that  they  were  present  when  she  signed,  and  there 
were  two  obligors  to  a  note,  and  the  evidence 
showed  that  the  two  other  witnesses  were  for  the 
other  obligor  not  in.dlspute.  The  execution  of  the 
note  was  proved  by  other  evidenoe.  Engles  v.  Bru- 
ington, «tipra. 

For  insufficient  attestatlon,seeNewbold  v.  Lamb, 
6N.  J.  L.  449,  supra,  IV. 

So,  the  evidence  of  the  witness  was  not  necessary 
where  such  witness  put  his  name  to  the  instrument 
without  the  knowledge  or  consent  of  the  party. 
Sherwood  v.  Pratt,  supra. 

And  where  the  question  in  controversy  was  as  to 
the  cancelation  of  a  deed  after  it  had  been  attested. 
Breton  v.  Cope,  supra. 

But  evidence  by  a  person  who  subsequently 
signed  his  name  as  a  witness  did  not  dispense  with 
proof  by  the  subscribing  witness  to  an  instru- 
ment under  aeal,  where  such  witness  could  be  had. 
Henry  v.  Bishop,  2  Wend.  575. 

Secondary  evidenoe  of  a  person  who  was  present 
at  the  execution  of  a  deed  was  inadmissible  where 
diligence  was  not  shown  to  obtain  the  subscribing 
witness,  although  the  other  subscribing  witness 
was  dead.  The  court  refused  to  allow  a  party  who 
was  present  at  the  execution  to  sign  his  name  as  an 
attesting  witness  in  court.  In  order  to  identify  the 
paper  when  he  was  not  an  attesting  witness.  Tams 
V.  Hitner,  0  Pa.  441. 

Evidenoe  of  the  handwriting  of  the  party  was 
sufficient,  where  the  witness  to  a  note  could  not  be 
found,  and  it  was  proved  that  the  obligor  fraudu- 
lently wrote  the  name  of  the  witness  himself.  Al- 
len V.  Martin,  1  N.  C.  Law  Repos.  878. 

And  where  the  name  of  a  fictitious  person  was 
put  on  a  bond  as  a  Mubscribing  witness.  Fasset  v. 
Brown,  Peake,  N.  P.  Cas.  28. 

So,  it  was  not  necessary  to  call  or  account  for  the 
subscribing  witnesses  to  a  deed  sought  to  be  can- 
celed, before  introducing  other  witnesses  to  dis- 
prove its  genumeness,  where  it  was  attempted  to 
establish  that  the  deed  was  a  forgery.  Ooza  v. 
Browning,  96  Oa.  421;  Jordan  v.  Faircloth,  14  Ga. 
544. 

And  where  the  effort  was  made  to  prove  an  era- 
sure, which  was  made  with  consent  and  in  the 
presence  of  all  the  parties  after  the  attestation- 
Penny,  Penny,  v.  Corwlthe,  18  Johns.  490. 

In  Gilliam  v.  Perkinson,  4  Rand.  (Va.)  325,  it  was 
said  that  if  there  be  no  subscribing  witness,  or  if 
he  denies  knowledge  of  the  execution,  or  the  name 
of  a  fictitious  person  is  inserted,  or  if  after  diligent 
Inquiry  nothing  can  be  heard  of  the  witness,  or  of 
his  handwriting,  proof  of  the  execution  of  the  in- 
strument may  be  established  by  provinii  the  hand- 
writing of  the  party  or  his  admission  that  he  exe- 
cuted it. 
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officer  before  whom  the  acknowledgmetit  was 
taken. 

Whether  or  not  the  court  erred  in  not  per- 
mitting the  abstract  to  be  received  in  evidence, 
depends  upon  the  question  as  to  whether  the 
attorney  of  record  has  power  to  bind  his  client 
by  agreement  in  writing  before  the  trial,  as  to 
a  matter  of  evidence,  to  facilitate  the  prepara- 


tion for  trial,  or  to  save  expense,  or  shorteo 
the  trial;  and  whether  what  was  written  od 
the  abstract  made  it  competent  evidence  on  the 
trial. 

Section  6288,  Rev.  Stat.,  provides  that  either 
party  may  exhibit  to  the  other,  or  to  his  aitor- 
ney ,  at  any  time  before  the  trial,  any  paper  or 
document  material  to  the  action,  and  request 


In  Pelletreau  v.  Jaokson,  Varick,  11  Wend.  110, 
AflTd  in  Jackson,  Varick,  v.  Waldron,  18  Wend.  178, 
it  was  said  that  if  the  suhscribing  witness  was  a  fic- 
titious person  the  handwritinff  of  the  party  could 
be  proved. 

In  Handy  v.  State,  7  Harr.  ft  J.  42,  it  was  said  that 
where  the  name  of  the  subscribing  witness  was 
written  by  another  person  without  his  knowledge 
-or  assent,  such  fact  may  be  proved,  and  he  is  not 
considered  as  an  attesting  witness. 

But  it  was  held  necessary  that  the  witness  should 
be  called  where  the  issue  was  whether  the  date  of 
an  annuity  deed  had  not  been  altered.  Edinburgh 
V.  Oudell,  2  Stark.  N.  P.  284. 

XJII.  AdmiBSionshy  adverse  party. 
a.  QeneraUy, 

The  general  rule  is  that  admissions  of  a  party  are 
insulHcient  to  dispense  with  the  production  of  at- 
testing witnesses,  in  order  to  establish  the  execu- 
tion of  the  instrument.  Abbot  v.  Plumbe,  1  DougL 
216;  Bura  v.  Thompson,  2  Clark  (Pa.)  143;  Johnston 
V.  Knight,  1  Murph.  (N.  C.)  298;  Johnson  v.  Knight, 
1  N.  C.  Law  Repos.  83;  Fox  v.  Reil,  8  Johns.  477: 
Hogland  v.  Sebring,  4  N.  J.  L.  106:  Plicque  v.  La- 
branche,  9  La.  683;  Askew  y.  Steiner,  76  Ala.  218; 
Pearl  v.  Allen,  1  Tyler  ( Vt.)  4;  Truby  v.  Byers,  6  Pa. 
847:  Zerby  v.  Wilson,  8  Ohio,  48,  17  Am.  Dec.  W7; 
Warner  v.  Baltimore  ft  O.  R.  Ck).  81  Ohio  St.  265; 
Roberts  v.  Tennell,  8  T.  B.  Mon.  247;  Smith  v.  Caro- 
lin,  1  Cranch,  C.  C.  90. 

So,  the  evidence  of  the  subscribing  witness  was 
necessary  where  the  execution  of  a  mortgage  was 
attempted  to  be  proved  by  the  grantor's  admissions 
not  made  iu  open  courL    Askew  v.  Steiner,  supra. 

And  where  a  witness  to  a  bond  was  within  reach 
of  process.  It  was  claimed  that  confessions  of  the 
obligor  superseded  the  necessity  of  calling  the 
subscribing  witness;  but  the  court  held  otherwise, 
■although  this  was  not  a  suit  upon  the  bond,  but  an 
action  of  trover  by  the  assignee  of  the  tmnkrupt, 
and  the  evidence  was  to  be  used  to  prove  the  peti- 
tioning party's  deed.  Abbot  v.  Plumbe,  1  Dougl. 
216. 

In  Fox  v.  Reil,  supra^  it  was  held  that  proof  of 
the  admissions  by  the  maker  of  a  bond  was  not  suf- 
ficient, as  the  attesting  witness  should  have  been 
produced. 

The  admissions  of  a  party  to  an  attested  instru- 
ment were  inadmissible,  without  excusing  the  non- 
production  of  the  attesting  witness,  where  a  sealed 
instrument  was  sought  to  be  proved.  Hogland 
V.  Sebring,  and  Truby  v.  Byers,  supra. 

And  where  a  sealed  instrument  was  oflTered  in 
evidence,  evidence  of  admissions  of  the  party  and 
of  his  handwriting  did  not  dispense  with  proof  by 
the  attesting  witness,  although  the  party  was  dead. 
The  court  approved  the  general  rule  laid  down  In 
'  Greenleaf  on  Evidence.  Warner  v.  Baltimore  & 
O.  K.  Co.  31  Ohio  St.  285. 

But  in  Garrett  v.  Hanbhue  the  reason  of  the 
rule  Is  denied,  and  the  case  of  Warner  v.  Baltimore 
&  O.  R.  Co.  is  distinguished  on  the  ground  that 
where  the  party  is  dead  evidence  by  the  attesting 
witness  is  better  evidence  than  that  of  the  hand- 
writing of  the  party  or  bis  admissions. 

And  evidence  of  the  admissions  of  a  party  was 
inadmissible  where  a  receipt  was  sought  to  be 
^  L.  H.  A. 


proved,  and  no  excuse  was  given  for  not  calliof 
the  witness.    Pearl  v.  Allen,  supra. 

And  where  a  lease  not  under  seal  was  used  tnerl- 
denoe.   Zerby  v.  Wilson,  supra. 

In  Plicque  v.  Labranche,  supra^  it  was  held  tbst 
evidence  of  the  acknowledgment  of  the  signatuxe 
in  a  case  of  plea  of  non  est  factum  was  error.  -  Ij. 
Code  of  Pr.  art,  825,  providing  that  the  gendDe- 
ness  of  a  disputed  signature  must  be  proved  br 
witnesses  who  saw  him  sign  the  act  or  obligatioo 
or  who  knew  bis  signature:  and  proof  also  by  ooib* 
parison  of  handwriting  may  be  made.  It  was  aid 
that  this  provision  of  the  law  repels  the  Idea  that 
the  signature  of  the  defendant  may  be  proved  by 
witnesses  who  only  testify  to  his  acknowtedgmeDt 
and  such  signature.  Code  of  Pr.  art.  Sas.  super* 
sedes  art  2241,  which  provided  that  if  the  party 
disavows  his  signature  it  must  be  proved  by  vit^ 
nesses  as  in  other  cases. 

In  Hollenback  v.  Fleming,  6  Hill,  803.  it  was  said 
that  an  acknowledgment  did  not  dispense  wttb 
calling  an  attesting  witness  to  prove  the  execution 
of  the  instrument. 

In  Askew  v.  Steiner,  supra^  it  was  said  that  the 
admissions  of  the  grantor  of  a  deed  or  the  maker 
of  any  instrument,  that  he  executed  lt,dldnotdi<- 
pense  with  the  necessity  of  producing  attestioK 
or  subscribing  witnesses,  unless  the  admissioii  wts 
made  injudicio  or  in  open  court 
See  also  Johnston  v.  Knight,  supra,  VI.  c 
It  was  necessary  to  call  the  attesting  witness  to  a 
notice  to  quit,  where  no  excuse  was  given  for  hi! 
absence.    Evidence  of  an  admission  by  Uie  tenant 
not  objecting  to  the  service  of  notice  was  not  suf- 
ficient.   Doe,  Sykes,-v.  Dumford,  2  Maule  &  S.  G. 
The  same  rule  has  been  applied  to  notes  and  un- 
sealed Instruments,  although  there  is  some  coniliit 
in  the  cases. 

So,  where  the  admission  of  the  execution  of  a 
note  was  made  by  a  party  in  bis  answer  in  cbsD- 
eery  in  another  case,  it  was  lield  that  this  did  not 
dispense  with  evidence  by  the  witness.  Robert? 
V.  Tennell,  3  T.  a  Mon.  S47. 

And  the  evidence  of  the  subscribing  witness  to  a 
note  was  necessary  where  proof  was  offered  that 
the  defendant  had  acknowledged  the  note  to  be 
his.    Smith  v.  Carotin,  1  Cranch,  C.  C.  99. 

And  e\idence  of  the  declarations  of  the  party  as 
to  the  execution  of  a  note  was  Inadmissible  where 
no  reason  was  given  for  not  calling  the  attestioi; 
witness.  Bura  v.  Thompson,  2  Clark  (Pa.)  143. 
But  see  Williams  v.  Floyd,  infra. 
And  the  admission  of  the  maker  of  a  note  that 
he  executed  it  was  Inadmissible, where  tbe  attestinx 
witness  was  not  called,  and  such  admission  was 
elicited  on  cross-examination  without  allowhifr  tbe 
opposite  party  to  see  the  instrument  Bichmood 
&  D.  R.  Co.  V.  Jones,  03  Ala.  218. 

And  where  such  admissions  were  offered  against 
another  party.  It  was  said  that  such  admls&locs 
would  be  evidence  against  the  maker  of  the  Dotc. 
Law  V.  At  water,  2  Root  72. 

But  in  regard  to  proving  the  execution  of  un- 
sealed instruments  and  notes  by  evidence  ot  rbe 
admission  of  the  party,  instead  of  by  the  attestiof 
witness,  there  is  some  conflict  of  authority.  The 
rule  in  New  York  is  that  notes  may  be  proved  by 
evidence  of  the  admissions  of  the  party:  so  in 
Pennsylvania  in  regard  to  notes  and  unsealed  in- 
struments, although  a  lower  court  held  otherwise. 
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an  admission  in  writing  of  its  genuineness; 
and  if  the  adverse  party  or  his  attorney  fail  to 
give  the  admission,  such  party  shall  pay  the 
costs  of  provingthe  genuineness  of  such  paper 
or  document.  This  section  clearly  recognizes 
the  authority  of  the  attorney  to  bind  his  client 
in  such  cases. 
In  practice  it  is  a  daily  occurrence  for  attor- 


neys to  enter  into  written  stipulations  as  to 
matters  of  evidence,  and  the  uniform  current 
ot  authorities,  both  in  England  and  this 
30untry,  is  in  favor  of  the  power  so  to  do. 

In  vol.  1,  p.  9S4  of  Am.  &  Eng.  Enc.  Law, 
we  find  the  following: 

*'An  attorney  at  law  has  authority,  by  virtue 
of  his  employment  as  such,  to  do  on  behalf  qf 


So.  in  Hall  v.  Phelps,  2  Johns.  46X,  it  was  held  that 
evidence  of  the  coDfession  of  the  maker  of  a  note, 
that  he  executed  it,  was  suiflolent  without  oalUnir 
the  subscribinff  witnesses.  It  was  said  that  the 
rule  tn  England  is  contrary,  but  no  oases  are  found 
prior  to  the  Revolution,  and  the  voluntary  oon- 
fegslons  are  the  same  desrree  of  proof  as  that  de- 
rived from  the  subsorlbing  witness. 

This  case  was  criticised  in  Fox  v.  Reil,  8  Johns. 
477,  and  there  the  distinction  was  made  that  the 
rule  admitting  confessions  of  the  party,  instead  of 
proof  by  the  witnesses,  would  not  be  extended  be- 
yond neflrotiable  instruments. 

And  in  Shaver  v.  Ehle,  Id  Johns.  201,  it  was  held 
that  in  cases  of  admissions  by  the  party  to  a  note, 
he  must  identify  the  instrument  in  order  to  dis- 
pense with  the  attesting  witnesses. 

In  Jones  v.  Underwood,  28  Barb.  481,  it  was  said 
that  the  dicium  in  Hall  v.  Pheipe,  supra,  seems  to 
extend  the  exception  to  all  instruments  not  under 
seal,  but  the  decision  is  generally  ooiiBidered  as  ap- 
plying only  to  negotiable  paper. 

In  Zerby  v.  Wilson,  8  Ohio,  48, 17  Am.  Dec.  M7,  it 
was  said  that  the  case  of  Hall  v.  Phelps,  aupra, 
seems  to  have  been  weakened  by  Fox  v.  Rell,  «u- 
j/ra,  and  it  was  held  that  the  rule  of  Hall  v.  Phelps, 
would  not  be  extended  in  Ohio  to  prove  the  execu- 
tion of  a  lease. 

The  admission  of  the  maker  of  a  note  was  suffi- 
cient evidence  of  its  execution  where  the  subscrib- 
ing witness  was  not  called.  It  was  insisted  that  the 
concession  had  been  made  before  a  Justice  for  that 
trial  only,  and  this  was  a  different  trial  on  appeal; 
but  the  court  discussed  the  question  of  negotiable 
instruments  and  adopted  the  rule  that  an  admission 
was  sufficient  evidence  without  calling  the  sut>^ 
scribing  witnesses  In  such  a  case.  Williams  v. 
Floyd,  11  Pa.  48». 

In  Giberton  v.  Ginochio,  1  Hilt.  218,  evidence  of 
the  admission  of  the  party  was  admissible  to  prove 
the  execution  of  an  unsealed  instrument,  where 
the  subscribing  iQritness  was  not  called. 

In  Giberton  v.  Ginochio,  ntpra,  it  was  said  that 
the  rule  as  to  sealed  instruments  requires  the  pro- 
duction of  the  subscribing  witnesses,  yet  as  to  in- 
struments not  under  seal  the  strictness  of  that  rule 
has  been  so  far  relaxed  In  New  York  as  to  permit 
the  instrument  to  be  proved  by  the  confession  of 
the  party  signing  it. 

In  Savage  v.  D'Wolf,  1  Blatchf.  848.  it  was  said, 
where  an  agreement  under  which  notes  were  given 
was  admitted  in  evidence,  on  proof  of  the  hand- 
writing of  the  parties  and  of  the  admission  made 
by  the  plaintilf  without  further  accounting  for  the 
subscribing  witnesses  and  no  proof  of  their  hand- 
writing, that  proof  of  the  admission  by  a  party  of 
the  execution  of  negotiable  paper  by  proof  of  his 
handwriting,  without  producing  or  accounting  for 
the  subscribing  witness,  has  in  New  York  been 
held  sufficient;  but  whether  this  rule  extends  to  all 
unsealed  Instruments  may  admit  of  some  doubt. 

But  evidence  of  the  subscribing  witness  to  a  con- 
tmct  not  under  seal  was  required,  where  there  was 
no  evidence  of  admission  of  the  parties  who  exe- 
cuted It.  American  Underwriter's  Asso.  v.  George, 
57  Pa.  238.  Affirming  the  rule  In  Williams  v.  Floyd, 
»«jpra.  See  further,  Conrad  v.  Tarrow,  5  Watts, 
«8,  tupra,  IV.;  Godfrey  v.  Norris,  1  Strange,  34,  su- 
pni.Vi.  a. 
^  L.  R.  A. 


b.  ^dmiasions  in  court. 

In  regard  to  admissions  in  court.  It  appears  that 
if  the  admissions  are  for  the  purpose  of  dispensing 
with  proof  by  the  attesting  witness,  the  witness 
need  not  be  produced.  Lalng  v.  Kalne,  2  Bos.  8c  P. 
85:  Planters*  &  M.  Bank  v.  WllUs,  5  AU.  770;  For- 
sythe  V.  Hardin,  02  111.  206;  Langley  v.  Earl6xford, 
1  Mees.  ft  W.  608,  2  Gale,  68;  Blake  v.  Sawln,  10  Al- 
len,  340;  Miiward  v.  Temple,  I  Campb.  87d;  Randall 
V.  Lynch.  2  Campb.  81^':  Freeman  v.  Sleggall,  U  Q* 
B.  206, 19  L.  J.  Q.  B.  N.  S.  18, 18  Jur.  1080. 

So,  other  evidence  was  not  required  where  at  the 
trial  the  signatures  of  the  defendant  and  the  attest- 
ing witness  to  a  bond  were  admitted,  as  this  dis- 
pensed with  further  proof  of  its  executiotL  It 
would  be  presumed  that  the  bond  had  been  de- 
livered.   Miiward  v.  Temple,  supra. 

And  where  the  admission  of  the  execution  of  a 
deed  was  made  to  prevent  a  continuance.  Blake 
V.  Bawin,  supra. 

And  where  the  debtor  agreed  to  acknowledge  an 
old  warrant  of  attorney  given  by  him,  so  as  to  en- 
able the  other  party  to  enter  up  judgment  thereon, 
and  this  agreement  was  made  so  as  to  avoid  the 
difficulty  of  procuring  the  subscribing  witness. 
Laing  v.  Kalne,  supra. 

And  where  an  affidavit  for  a  continuance,  stating 
that  the  execution  of  a  conveyance  would  be 
proved  by  an  absent  attesting  witness,  who  was  in 
the  county  was  admitted  the  same  as  the  evidence 
of  the  attesting  witness.  The  identification  of  the 
Instrument  was  made  by  other  witnesses.  Plant- 
ers' ft  M.  Bank  v.  Willis,  supra. 

And  where  both  parties  were  in  court,  and  ad- 
mitted the  execution  of  the  writing,  and  waived 
the  production  of  the  subscribing  witnesses.  For- 
sythe  v.  Hardin,  supra. 

And  where  an  admission  of  the  handwriting  of 
the  attesting  witness  was  made  as  a  condition  pre- 
cedent for  granting  a  change  of  venue,  search  hav- 
ing been  made  for  the  witness  without  success. 
Langley  v.  Earl  Oxford,  supra, 

The  payment  of  money  into  court  in  an  action  of 
covenant  dispensed  with  the  necessity  of  calling 
the  attesting  witness.    Randall  v.  Lynch,  supra. 

And  it  was  not  necessary  to  call  an  attesting  wit- 
ness where  an  admission  was  made  under  Reg. 
Gen.  Hil.  4  Wm.  IV.  $  20,  providing  that  either 
party  may  give  notice  of  his  intention  to  adduce 
in  evidence  certain  written  documents,  and  unless 
the  party  consents  to  make  admissions,  an  order 
may  be  made  requiring  the  party  to  pay  the  costs, 
although  it  was  objected  at  the  trial  that  there  was 
an  Interlineation  not  accounted  for  by  evidence. 
It  was  held  that  the  failure  to  object  to  the  Inter- 
lineation waived  the  objection.  Freeman  v.  Steg- 
gall,  supra. 

In  Bailey  v.  Bidwell,  13  Mees.  ft  W.  78,  where  an 
attorney  attested  the  petition  in  compliance  with 
a  rule  of  court  in  bankruptcy,  under  Slat.  6  ft6 
Vict  chap.  116,  providing  that  a  copy  of  the  peti- 
tion, schedule,  and  other  orders  purporting  to  be 
signed  by  the  officer,  certified  to  be  a  true  copy, 
shall  be  evidence  without  further  proof,  it  was 
held  that  such  attorney  was  not  an  attesting  wit- 
ness so  as  to  require  him  to  be  called.  It  was 
further  held  that  it  was  sufficient  that  the  bank- 
ruptcy court  acted  on  it. 

But  in  Streeter  v.  Bartlett,  5  Q.  R  562,  it  was  held 
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his  client  all  acts,  in  or  out  of  court,  necessary 
or  incidental  to  the  prosecution  or  manage- 
ment of  the  suit,  and  which  affect  the  remedy 
only,  and  not  the  cause  of  action.  This  in- 
cludes the  right  to  demand  and  receive  pay- 
ment in  money  of  the  clieot's  debts;  and  part 
payments  are  within  his  power  to  receive  as 
well  as  payments  in  full.    As  long  as  he  ap- 


pears as  attorney  on  record,  bona  fide  paymeou 
to  him  discharge  the  debt,  no  matter  what 
private  instructions  he  may  have  received  from 
his  client.  He  may  also  sue  out  an  €Uia*  exe- 
cution; may  receive  livery  of  seisin  of  laod 
taken  under  an  extent;  may  waive  objectioos 
to  evidence  and  enter  into  stipulations  for  tbe 
admission  of  facts  or  conduct  of  the  trial,  aiMi 


necessary  to  call  the  subscriblnir  witness  where  it 
was  attempted  to  prove  an  admission  of  a  deed  by 
an  entry  in  tbe  schedule  filed  by  tbe  defendant  in 
the  insolvent  debtor^s  court,  under  1  &  2  Vict, 
chap.  110,  S  60.  In  this  case  tbe  schedule  sheets 
were  not  all  attested,  and  tbe  admission  relied  on 
was  not  contained  in  tbe  attested  sheets,  and  there 
was  no  showing^  that  the  schedule  had  been  acted 
on.  The  court  distinguished  Bailey  v.  Bidweil,  su- 
pra. In  that  case  the  court  had  acted  upon  tbe 
schedule. 

Evidence  by  tbe  subscribing  witnesses  of  the  ex- 
ecution of  a  release  was  unnecessary,  where  such 
release  was  produced  on  a  cross  interrogratory,  as 
to  whether  or  not  said  witness  had  received  a  re- 
lease so  as  to  render  bim  competent.  Citizens* 
Bank  v.  Nantucket  S.  B.  Co.  2  Story,  16. 

In  Nichols  V.  Allen,  112  Mass.  23,  it  was  held  thai 
tbe  defendant's  admission  made  in  answer  to  an  In- 
terrogratory  filed  by  the  plalntiflF  was  evidence  of 
the  execution  of  the  note.  The  court  did  not  dis- 
cuss the  question  of  attestation  by  witnesses. 

But  it  was  necessary  to  produce  tbe  attestinfr 
witness  where  there  was  a  stipulation  that  a  wric- 
InffT  was  the  true  copy  of  a  lease  referred  to  in  a  no- 
tice, as  this  only  substituted  tbe  copy  for  the  origi- 
nal.   Mounsey  v.  Bumham,  1  Hare,  15. 

And  where  tbe  original  instrument  was  not  pro- 
duced, nor  the  subscribing  witness,  and  their  non- 
production  was  not  accounted  for,  although  tbe 
parties  in  court  dispensed  with  tbe  production  of 
the  original  by  stipulating  that  the  clerk  who  bad 
the  same  in  custody  might  depart  from  tbe  court, 
but  that  did  not  dispense  with  tbe  proof  of  tbe  ex. 
ecution.  Clarke  v.  Courtney,  90  U.  S.  5  Pet.  319,  8 
L.  ed.  140. 

And  where  the  admission  of  a  party  as  to  the  ex- 
ecution of  a  receipt  was  made  only  in  the  former 
trial,  and  no  excuse  was  given  for  not  produc- 
ing tbe  attesting  witness.  Pearl  v.  Allen,  1  Tyler 
(Vt.)  4. 

And  tbe  admission  of  a  party  on  tbe  witness 
stand,  that  a  paper  in  controversy  was  tbe  con- 
tract in  controversy,  did  not  dispense  with  the 
necessity  of  calling  the  attesting  witnesses.  Davis  v. 
Alston,  61  Ga.  225. 

It  was  necessary  to  call  tbe  attesting  witness  in 
an  action  on  a  bond  where  the  obligor  bad  admit- 
ted tbe  execution  in  response  to  a  bill  for  discov- 
ery in  chancery,  and  a  foundation  for  secondary 
evidence  bad  not  been  laid  by  showing  diligence  in 
asoertalning  where  the  attesting  witness  was.  Call 
v.  Dunning,  4  East,  53. 

In  Spencer  v.  Bedford,  4  Strobb.  L.  96.  it  was  said 
that  it  was  necessary  to  prove  a  deed  or  any  other 
attested  instrument  by  the  subscribing  witness. 
The  acknowledgment  of  tbe  grantor  was  incompe- 
tent evidence,  though  made  under  oath  in  answer 
to  a  bill  in  chancery,  and  tbe  rule  was  said  to  be  tbe 
same  if  tbe  ackuowledgment  was  offered  as  evi- 
dence against  a  third  party,  and  whether  it  was 
the  foundation  of  tbe  action  or  came  in  collater- 
ally as  a  part  of  the  evidence  in  tbe  case. 

In  Ellis  V.  Smith,  10  Ga.  253,  it  was  said  that  the 
acknowledgment  by  tbe  obligor  himself  that  he 
executed  the  deed,  or  tbe  admissions  by  the  defend- 
ant in  an  answer  to  a  bill  filed  against  bim.  will  not 
dispense  with  the  testimony  of  the  subscribing  wit- 
ness whether  tbe  acknowledgment  is  offered 
against  tbe  party  himself  or  a  third  party. 
35  L.  R.  A. 


c.  Failure  to  produce  instrunumU  on  notice. 

Fedlure  to  produce  an  instrument  called  for  on 
notice  authorizes  secondary  evidence  of  its  execa- 
tion  without  calling  tbe  attesting  witnesses.  Poole 
V.  Warren,  8  Ad.  &  El.  588.  3  Ne  v.  &  P.  698.  S  Jar.  Zi: 
Cooke  V.  Tanswell,  8  Taunt.  450:  Davis  v.  Spooner, 
3  Pick.  284. 

So,  it  was  not  necessary  to  call  tbe  attesting  vit- 
nesses  where  the  defendant  had  notice  to  produce 
the  original  notice  to  quit,  but  refused,  and  plato- 
tlff  produced  and  proved  a  copy  by  which  it  ap- 
peared that  there  was  an  attesting  witness.  Poole 
V.  Warren,  supra. 

And  where  a  deed  was  in  possession  of  the  de- 
fendant, who  had  received  notice  to  produce  it, 
and  the  notice  stated  the  name  of  the  subscnbinr 
witness.  If  the  defendant  wished  to  throw  tbe 
burden  on  the  plaintiff  by  calling  the  subscribinir 
witness  he  should  have  produced  the  deed.  Oooke 
V.  Tanswell,  supra. 

And  where  a  demandant  in  a  real  action  relied 
upon  a  deed  in  the  hands  of  his  grantor  or  tenant 
wrongfully  withheld,  he  was  not  bound  to  prove 
the  handwriting  of  tbe  subscribing  witnesses,  who 
were  nonresidents.    Davis  v.  Spooner,  ctipra. 

And  where  a  deed  was  withheld  wrongfully  from 
the  records  by  the  grantor  evidence  of  its  conteute 
was  proved  by  a  witness  who  had  seen  it.,  and  who 
proved  tbe  handwriting  of  the  grantor.  Tbe  names 
of  the  attesting  witnesses  were  not  known.   HM. 

d.  Instruments  produced  on  notice. 

The  rule  Is  that  tbe  attesting  witness  must  t« 
called  to  prove  tbe  execution  of  instruments  pro- 
duced by  the  adverse  party  on  notice.  Some  early 
English  cases  held  the  contrary  but  they  have  been 
overruled.  If  tbe  party  producing  tbe  instrument 
claims  an  interest  under  tbe  same,  the  attestinir 
witness  need  not  be  called. 

So,  evidence  of  the  subscribing  witness  wa» 
necessary  where  the  instrument  came  out  of  tbe 
possession  of  tbe  adverse  party,  in  consequence 
of  a  notice  to  produce  it.  Johnson  v.  Ijewellin.6 
Esp.  N.  P.  101. 

In  Johnson  v.  Lewellin,  supra^  the  authority  of 
King  V.  Middlezoy,  infra^  was  denied,  and  Lord 
Ellenborough  said  that  he  should  hold  himself  not 
to  be  bound  by  it,  but  would  require  tbe  subscrib- 
ing witness  called,  although  tbe  document  was  pro- 
duced by  the  adverse  party  on  notice. 

In  Wetherston  v.  Edgington,  2  Campb.  94.  wbeiv 
an  agreement  not  under  seal  was  produced  by  the 
plain tiff^s  attorney,  tbe  defendant  was  required  to 
prove  its  execution  by  tbe  attesting  witness.  The 
oplDlon  is:  '^Tho  old  rule  was  tbe  sensible  one,  thai 
an  instrument  coming  from  the  opposite  side  was 
prima  facie  taken  to  be  duly  executed.  King  v. 
Middlezoy,  2  T.  R.  41.  But  I  can  discover  no  dif- 
ference as  to  this  purpose  between  a  deed  and 
an  agreement  oot  under  seal.  Tou  must  prove 
this  agreement  as  if  it  bad  been  in  your  own  cu^ 
tody." 

The  evidence  of  the  subscribing  witness  was  re- 
quired where  a  deed  of  feoffment  was  produced  by 
the  adverse  party,  and  tbe  deed  contained  an  in- 
doisement  of  delivery  of  possession  attested  by  a 
witness,  but  tbe  adverse  party  did  not  claim  under 
tbe  feoffment  and  no  account  was  given  by  the 
witness.  Doe,  Wilkius,  V.Cleveland,  9  Bam.*C. 
864. 
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for  release  of  bail;  may  waive  notices,  and 
give  estensioDS  of  time  to  file  papers  and  con- 
fess judgment;  and  may  open  a  default  which 
he  has  taken  (whether  improperly  or  not)  and 
vacate  the  judgment  entirely,  even  though  (it 
has  been  held)  his  client  has  instructed  him  to 
the  contrary." 
The  authorities  cited  in  support  of  the  power 


here  in  question  fully  sustain  the  text.  Among 
others  the  following  are  cited :  Laeoste  v.  Mo^ 
erts,  11  La.  Ann.  88;  Stephen,  Dig.  Law  of 
Ev.  46;  Moulton  v.  Bowker,  115  Mass.  86.  15 
Am.  Rep.  72;  Lewis  v.  Sumner,  18  Met.  269; 
EUon  7.  Larkine,  1  Moody  &  R.  196;  Taung 
V.  Wright,  1  Campb.  189. 
In  l9h  V.  Crane,  18  Ohio  St.  574.  the  case 


And  where  an  InstrumeDt  was  produoed  at  the 
trial  by  one  of  the  parties,  under  ootioe,  aod  which 
was  attested  by  the  subecriblnfir  witness,  and  ap- 
peared to  have  been  executed  by  the  party  pro- 
ducing it  and  third  persons.  Gordon  v.  Secretan, 
8  East,  548,  Denyinir  the  authority  of  King  v.  Mld- 
dlezoy,  infra. 

And  where  a  deed  of  apprenticeship  bad  been 
produced  under  notice,  but  the  party  producing 
the  deed  did  not  claim  under  it  any  Interest  in  the 
subject-matter  of  the  cause.  Rearden  v.  Mlnter,  5 
Mann,  ft  0. 204. 

And  where  the  defendant  offered  in  evidence  to 
prove  a  partnership,  a  contract  purporting  to  be 
made  by  plaintiff  and  defendant,  as  partners  with 
aoother  party,  which  document  was  in  plaintlff^s 
custody  and  produoed  by  him  on  notice  and  was  at- 
tested. The  court  said  that  oases  in  which  such 
evidence  was  allowed  were  where  the  party  pro- 
ducing the  instrument  claimed  an  abiding  interest. 
Collins  V.  Bayntun,  1  Q.  B.  117,  4  Perry  &  D.  584, 5 

aur.  sao. 

And  where  a  lease  was  produced  under  notice, 
but  the  party  producing  it  did  not  claim  any  bene- 
ftclary  Interest  under  it.  The  names  of  the  sub- 
scribing witnesses  were  torn  off  the  paper  when 
it  was  produced,  but  it  was  not  proved  that  the  de- 
fendant had  mutilated  the  instrument.  Jackson. 
Stewart,  v.  Kingsley,  17  Johns.  157. 

But  some  of  the  early  English  courts  held  that  an 
instrument  produced  under  notice  did  not  need 
to  be  proved  by  the  attesting  witnesses,  but  this 
was  subsequently  overruled  by  the  cases  auvra,  and 
the  later  doctrine  is  that  it  must  be  proved  by  the 
Bubecrfbing  witnesses,  unless  the  peirty  producing 
the  same  claims  a  beneficial  mterest  under  It. 

In  King  v.  Mlddlesoy,  2  T.  R.  41,  evidence  of  the 
execution  of  a  deed  was  not  required,  where  it  was 
produoed  by  the  opposite  party  under  notice;  but 
in  this  case  the  deed  had  no  subscribing  witnesses. 
It  was  said  that  in  civil  oases  its  execution  would 
not  have  to  be  proved  because  the  plaintiff  would 
not  know  who  were  the  subscribing  witnesses. 
The  authority  of  this  ease  was  denied  in  Gordon  v. 
Secretan,  supra. 

And  in  Bowles  v.  Langworthy,  5  T.  R.  966,  it  was 
held  that  there  was  no  necessity  to  call  the  sub- 
scribing witness,  where  the  defendant  in  an  exam- 
ination before  the  commissioners  of  bankruptcy 
had  admitted  the  execution  of  a  deed,  as  the  pro- 
duction of  the  deed  by  the  defendant  before  the 
commissioners  made  it  evidence  against  him.  This 
was  said  to  be  within  the  principle  of  King  v.  Mid- 
dlezoy,  mpra. 

And  a  written  agreement  produced  on  notice 
was  admissible  in  evidence  without  further  proof. 
Doxon  v.  Haigh.  1  Esp.  N.  P.  409. 

Evidence  of  the  subscribing  witness  was  not  neces- 
sary, where  the  instrument  was  taken  in  the  course 
of  official  duty,  and  produced  by  the  adverse  party 
on  notice.    Scott  v.  Waithman,  8  Stark.  N.  P.  168. 

Where  an  instrument  is  produoed  by  the  adverse 
party  claiming  an  interest  under  it  the  evidence  of 

the  subscribing  witness  is  not  necessary.    Fuller  v. 

Pattrick,  18  L.  J.  Q.  B.  N.  S.  238;  Carr  v.  Burdiss,  1 

Cromp.  M.  &  R.  785,  5  Tyrw.  309;  Bell  v.  Chaytor, 

1  Car.  &  K.  188;  Knight  v.  Martin,  Gow,  28;  Pearce 

V.  Hooper,  3  Taunt.  60;  Orr  v.  Morioe,  3  Brod.  &  B. 

139;  McGregor  v.  Wait,  10  Gray,  72;  Betts  v.  Badger, 

12  Johns.  2S3;  Bradsbaw  v.  Bennett,  1  Moody  &  R. 


14a,  5  car.  &  p.  48;  Doe,  Rowlandson,  v.  Wain- 
wright,  5  Ad.  &  El.  520;  Williams  v.  Keyser,  II  Fla. 
284. 

And  where  an  agreement  was  produced  under 
notice,  and  the  party  producing  it  claimed  rights 
under  it.  Carr  v.  Burdiss,  and  Bell  v.  Chaytor,  avr- 
pra. 

And  where  an  Instrument  was  produced  under 
notioe  and  both  parties  claimed  under  it  the  same 
interest.    Knight  v.  Martin,  mpra. 

And  where  the  adverse  party  produced  the  deed 
under  notioe,  and  claimed  an  interest  under  it  in 
that  cause.    Pearce  v.  Hooper,  nipra. 

It  was  not  necessary  to  call  the  attesting  witness 
to  a  deed  where  such  deed  was  produced  on  notice, 
and  the  defendants  occupied  under  the  deed.  Orr 
V.  Morice,  McGregor  v.  Wait.  Betts  v.  Badger,  and 
Doe,  Rowlandson,  v.  Wainwrlght,  supra. 

So,  where  an  instrument  was  produced  by  the  ad- 
verse party  on  notice  claiming  a  l)eneflclal  inter- 
est under  it,  the  witnesses  did  not  have  to  be  called. 
Williams  V.  Keyser,  supra. 

And  where  the  defendant  on  notice  produced  the 
contract,  and  acted  and  claimed  under  it.  Brad- 
shaw  V.  Bennett,  supra. 

In  Orr  v.  Morice,  supra,  it  was  said  that  the  prior 
cases  held  that  the  witnesses  need  not  be  called, 
where  the  document  was  produced  from  the  ad- 
verse party  on  notice;  but  this  was  overruled  in 
Gordon  v.  Secretan,  8  East,  548.  And  after  that 
came  the  case  of  Pearce  v.  Hooper,  supra,  which 
held  that  the  attesting  witness  need  not  be  called 
where  the  adverse  party  produoed,  under  notice, 
an  Instrument  under  which  he  claimed  a  benefi- 
ciary estate,  which  latter  case  was  approved. 

But  the  evidence  of  the  attesting  witness  was  re- 
quired where  the  deed  had  been  in  the  possession 
of  the  party  for  some  months,  although  it  bad 
been  received  from  the  adverse  party,  who  for- 
merly claimed  a  benefit  under  it.  Vacber  v.  Cocks, 
1  Barn.  &  Ad.  145,  Moody  &  M.  853. 

e.  Where  one  instrument  refers  to  a  prior  one. 

If  one  instrument  is  proved,  which  refers  to  a 
prior  one,  it  will  not  be  necessary  to  call  the  attest- 
ing witnesses  to  establish  the  prior  Instrument 
against  the  party  making  such  admission. 

So,  the  attesting  witness  on  a  lease  was  not  re- 
quired to  be  produced,  where  the  lease  had  been  as- 
signed back  to  the  lessor  by  the  lessee,  which  as- 
signment was  not  questioned.  Jackson,  Teed,  v. 
Halstead,  5  Cow.  216. 

And  it  was  not  necessary  to  caU  a  subscribing 
witness  to  a  replevin  bond,  where  the  action  was 
against  the  sheriff  for  taking  insufficient  sureties 
thereon,  it  being  admitted  that  the  defendant  had 
assigned  the  bond.  The  sheriff  by  taking  and  as- 
signing the  bond  admitted  its  due  execution.  Plu- 
mer  v.  Brlsco.  11  Q.  B.  46. 

So,  a  witness  need  not  be  called  to  attest  an  origi- 
nal agreement,  afterwards  incorporated  in  a  sub- 
sequent one,  which  was  proved.  Fishmongers  of 
London  v.  Dimsdale,  12  C.  B.  557, 22  L.  J.  C.  P.  N.  S. 
44, 16  Jur.  790. 

But  it  was  necessary  to  call  the  subscribing  wit- 
ness to  prove  the  execution  of  a  deed,  where  the 
action  was  one  of  covenant  for  not  indemnifying 
plaintiff  for  liabilities  incurred  under  a  former 
deed.  The  recital  in  the  second  deed,  of  part  of  the 
former  deed,  only  dispensed  with  proof  of  so  much 
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was  submitted  to  the  district  court  upon  an 
agreed  statement  of  facts,  signed  by  the  attor- 
neys of  record,  and  the  case  was  reserved  to 
this  court,  and  after  such  reservation  and  be- 
fore the  hearing,  counsel  for  defendant  in  er- 
ror attempted  to  revoke,  withdraw,  and  annul 


the  agreed  statement  of  facts,  to  which  the  ai- 
torney  for  plaintiff  in  error  objected.  This 
court  refused  to  permit  the  withdrawal  of  the 
agreed  statement,  and  in  deciding  the  point 
used  the  following  language:  '*It  has  Ior^ 
been  the  practice  in  this  state,  as  well  as  in  tbe 


as  was  recited.    Oillett  v.  Abbott,  7  Ad.  &  El.  788, 8 
Nev.  &  P.  24, 1  W.  W.  &  H.  80.  2  Jur.  800. 

XIV.  Where  instmmenU  are  used  eollateraJly, 

Secondary  evidence  is  admissible  where  the  in- 
strument is  to  be  used  collaterally,  and  it  is  not 
necessary  in  such  a  case  to  call  the  subscribing*  wit- 
nesses. Steiner  Bros.  v.  Tranum,  98  Ala.  816;  Ayers 
y.  Hewett,  19  Me.  281;  Le  Bleu  v.  North  American 
Land  &  T.  Co.  46  La.  Ann.  1466;  Kitchen  v.  Smith,  101 
Pa.  462;  Smith  v.  New  York  C.  R.  Co.  4  Abb.  App. 
Dec.  262;  Heckert  v.  Haine,  6  Binn.  10;  Mix  v.  Smith, 
7  Pa.  76;  Wright  v.  Wood,  23  Pa.  120;  Lavretta  v. 
Holoombe,  98  Ala.  603;  Curtis  v.  Belknap,  21  Vt.  483; 
Brashear  v.  Burton,  4  Bibb,  442;  McVickcr  y.  Conkle, 
96  Ga.  584;  Drew  v.  Wadleiffh,  7  Me.  94;  Pancoast  v- 
Coon  (Pa.)  8  Cent.  Rep.  169;  Fairfax  v.  Fairfax,  2 
Cranch,  C.  C.  26;  Territory  v.  Ely,  6  Dak.  128. 

So,  evidence  of  the  subscribing:  witness  was  not 
required  where  the  question  of  the  execution  of  a 
bond  arose  collaterally.    Fairfax  v.  Fairfax,  supra. 

And  so  where  a  note  was  introduced  in  evidence 
as  incidental  merely  to  the  main  issue.  Steiner 
Bros.  V.  Tranum,  supra. 

And  so  where  the  execution  of  an  instrument  was 
collaterally  brought  in  question.  Le  Bleu  v.  North 
American  Land  &  T.  Co..  and  Ayers  v.  Hewett, 
supra^ 

And  where  a  verbal  contract  referred  to  a  written 
attested  agreement,  not  as  a  contract,  but  as  con- 
taining some  of  the  terms  of  the  verbal  contract, 
the  evidence  of  the  attesting  witness  was  not  neces- 
sary.   Smith  V.  New  York  C.  B,  Co.  supra. 

So.  where  a  mortgage  was  used  in  evidence  in  a 
criminal  case,  without  the  production  of  the  sub- 
scribing witnesses.  The  action  was  not  on  the  in- 
strument.   Territory  v.  Ely,  supra. 

And  where  the  action  was  in  assumpsit  for  rent 
on  a  verbal  lease,  which  was  proved  and  was  on  the 
same  terms  as  an  attested  written  lease.  Such 
written  lease  was  admissible,  a  witness  having  iden- 
tified the  lease.    Pancoast  v.  Coon,  supra. 

In  Com.  V.  Castles,  9  Gray,  121,  it  was  said  that 
there  is  authority  for  the  position  that  when  a  deed 
or  instrument  In  writing  is  introduced  in  evidence, 
collaterally  or  Incidentally,  in  proceedings  between 
persons  not  parties  to  it,  and  when  it  is  not  offered 
as  part  of  a  chain  of  title,  it  is  not  necessary  to 
prove  it  by  the  evidence  of  the  subscribing  witness. 

The  execution  of  an  instrument  used  collaterally 
was  properly  proved  by  the  party  making  the  same. 
Brashear  v.  Burton,8i(pra.  (See  M'Connell  v.  Brown, 
infrcL.) 

And  the  same  was  held  where  the  subscribing 
witness  to  a  lease  was  not  called.  Kitchen  v.  Smith, 
supra. 

And  so  where  a  written  contract  was  used  inci- 
dentally, and  no  excuse  was  necessary  for  the  non- 
production  of  the  subscribing  witnesses.  Curtis  v. 
Belknap,  supra. 

And  where  the  signature  of  the  signer  to  a  notice 
claiming  property  levied  upon  was  properly  proved 
by  such  party,  without  treating  the  notary  taking 
his  afladavit  as  an  attesting  witness,  as  it  was  not  the 
foundation  of  the  suit.  Lavretta  v.  Holcombe, 
supra. 

And  so  the  evidence  of  a  grantor  was  competent 
to  prove  a  deed  for  the  purpose  of  showing  that  the 
possession  was  under  a  certain  party.  The  rule 
which  required  proof  by  the  subscribing  witness 
was  inapplicable.  Mix  v.  Smith,  and  Wright  v. 
Wood,  supra. 
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And  where  evidence  by  a  party  paying  monrj 
was  given  to  establish  such  payment.  It  was  mi 
that  if  it  was  a  question  whether  a  receipt  v>s 
given,  the  witness  should  be  called.  In  this  case 
the  payment  was  made  on  a  bond  which  was  <k- 
livered  up  and  canceled,  and  the  receipt  was  oo  tbe 
bond.    Heckert  v.  Haine,  gupra. 

And  an  instrument  testified  to  by  the  maker  as 
genuine  was  used  in  evidence  to  Impeach  h& 
testimony  in  another  matter,  without  first  calling 
the  subscribing  witnesses.  Drew  v.  Wadlei^h. 
supra. 

It  was  not  necessary  in  the  first  instance  to  «n 
subscribing  witnesses  to  prove  the  execution  of  a 
paper  collateral  to  the  main  issue  only.  It  was  said 
that  where  the  paper  is  offered  for  the  benefit  of 
comparison,  its  execution  by  the  maker  musi  be 
acknowledged  or  proved  by  him,  under  Ga.  Code^ 
6  8840,  which  provided  that  other  writings  proved 
or  acknowledged  to  be  genuine  might  be  admitted 
for  the  purpose  of  comparison,  and  this  section  o{ 
the  Code  was  not  controlled  by  the  previous  sec- 
tions.   McVicker  v.  Conkle,  supra. 

But  in  McConnell  v.  Brown,  LItt.  Sel.  Cas.  4q8«  it 
was  held  that  the  evidence  of  the  grantee  was  in- 
admissible to  prove  the  time  of  the  execution  of  a 
deed,  although  such  evidence  was  to  be  used  col- 
laterally, as  this  did  not  dispense  with  the  testimoo  v 
of  the  attesting  witnesses.  This  case  does  not  refer 
to  Brashear  v.  Burton,  supra,  contra. 

For  collateral  use  of  instruments,  see  Barroo  v. 
Walker,  80  Ga.  121,  supra,  I. 

XV,  Sionature  hy  mark. 

a.  Where  the  party  signed  by  mark. 

The  weight  of  authority  is  that  where  the  party 
signs  a  writing  by  mark,  the  execution  of  the 
instrument  should  be  proved  by  evidence  of  tb« 
witness,  or  by  evidence  of  his  handwriting,  where 
such  witness  cannot  be  had,  although  some  of  the 
cases  require  proof  of  the  mark  where  it  can  be 
made,  or  other  evidence  showing  the  execution. 

Re  Romero's  Succession,  48  La.  Ann.  97S;  Eicbel- 
berger  v.  Sifford.  27  Md.  880;  Mitchell  v.  Johnson. 
Moody  &  M.  176;  Sanborn  v.  Cole,  63  Yt.  990,  14  L. 
R.  A.  208;  Shiver  v.  Johnson.  2  Brev.397;  Bussey  v. 
Whitaker.  2  Nott  &  M'C.  374:  Hess  v.  Griggs.  43 
Mich.  397;  Armstrong  v.  Den,  Glover,  15 X.J.  L.  lr«. 

So,  one  of  the  subscribing  witnesses  was  required 
toestablish  the  identity  of  the  party  to  an  instru- 
ment, where  such  party  signed  by  mark.  Rt 
Romero's  Succession,  and  Eichelberger  v.  Silfoni, 
supra. 

And  proof  of  the  handwriting  of  the  attesting 
witness  was  suflacient  where  he  was  the  plaintilT 
and  executor  of  the  party,  and  the  instrument  was 
signed  by  mark.  Some  slight  evidence  was  also  re- 
quired to  identify  the  party.  Mitchell  v.  Johnson. 
supra. 

And  where  such  witness  was  dead,  and  the  note 
was  signed  by  mark.    Sanborn  v.  Cole,«upra. 

And  evidence  of  the  signature  of  the  witness  was 
suflBcient,  where  the  witness  to  a  mortgage  was 
dead,  and  the  signature  of  the  mortgagor  was  made 
by  mark.    Armstrong  v.  Den,  Glover,  supra. 

And  where  such  witness  was  absent  from  the 
state  and  the  maker  had  signed  by  mark.  S.  C.  act 
1802,  required  proof  of  the  signature  of  the  party 
to  be  charged.  It  was  said  that  **the  signature  of  a 
marksman  may  be  proved  by  the  peculiarity  of  his 
mark,  or  his  acknowledgment,  if  the  witness  whose 
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courts  of  other  states,  for  counsel  to  mutually 
agree  upon  a  state  of  facts,  and  to  reduce  the 
agreement  to  writing  and  Hie  It  in  the  case,  in- 
stead of  being  to  the  trouble  and  expense  of 
taking  proof  by  depositions,  or  otherwise,  to 
show  the  facts."  And  when  such  agreement  is 


reduced  to  writing  and  signed  by  the  parties^ 
or  their  counsel,  and  filed  in  the  case,  1  think 
the  general  understanding,  both  of  the  bar  and 
court,  has  been  that  the  same  was  to  be  re- 
garded, until  set  aside  by  the  court,  as  a  special 
verdict  of  a  jury,  expressing  the  result  of  the 


Dame  is  subscribed  to  the  note  does  not  attend;  and 
proof  of  thehandwritinff  of  such  witness  is  not  suf- 
ficient if  be  be  within  the  state.  But  if  the  sub- 
scribing witness  be  not  within  the  state  proof  of 
his  handwriting  is  sufflcient  from  the  neoesBity  of 
the  case.**    Shiver  v.  Johnson,  supra. 

And  where  the  witness  was  out  of  the  state  and 
the  maker  had  signed  by  mark.  Bussey  v.  Whit- 
aker,  giuprcL 

And  evidence  of  the  handwriting^  of  the  witness 
W8S  sufficient  where  the  witnesses  and  parties  were 
dead,  and  some  evidence  of  the  grantor's  sigrnature 
by  mark  was  t^ven.  Lyons  v.  Holmes,  11  8.  C.  i29, 
S  Am.  Rep.  48iu 

And  evidence  by  the  maker  of  the  execution  of 
an  instrument  which  he  signed  with  his  mark  was 
Inadmissible  where  the  attesting  witness  was  not 
accounted  for  or  excused.    Hess  v.  Grigg,  supra. 

The  evidence  of  both  the  attesting  witnesses  was 
not  required  where  a  note  was  signed  by  the 
maker's  mark,  under  1  Starr  &  C.  (III.)  Stat.  1083, 1 49 
(June,  1883),  providing  that  the  execution  of  a  writ- 
ten instrument  might  l>e  proved  by  secondary  evi- 
dence, without  accounting  for  the  absence  of  the 
subscribing  witness.  Snyder  v.  Tra vers,  45  111 .  App. 
253. 

In  Paisley  v.  Snipes,  2  Brev.  200,  where  a  note 
wasslgnedbymarkand  the  subscribing  witness  was 
subpoenaed  and  did  not  attend,  and  the  court  had 
allowed  evidence  of  his  handwriting,  on  a  motion 
for  a  new  trial,  it  was  held  that  S.  C.  act  1802,  re- 
quired proof  of  the  signature  of  the  party  to  be 
charged  even  if  a  marksman.  The  court  said:  "In 
many  instances  the  mark  of  a  man  who  cannot 
write  can  be  known  and  distinguished;  and  there- 
fore the  case  admits  of  the  same  proof  that  is  neces- 
sary in  cases  where  the  maker  can  write.  But  if 
the  mark  cannot  be  proved  in  this  way,  it  must  be 
proved  by  the  subscribing  witness  to  the  note,  or 
by  some  other  person  who  was  present  and  saw  the 
mark  made.'*  In  Lyons  v.  Holmes,  mpra^  it  was 
said  that  these  remarks  were  dicta,  for  as  the  sub- 
scribing witness  was  admitted  to  be  a  resident  of 
the  state,  it  was  clearly  insufficient  to  prove  his 
handwriting,  for  in  the  next  case  in  the  same  court 
upon  this  point  (Shiver  v.  Johnson,  auprah  the  con- 
trary was  held. 

Evidence  of  the  signature  of  the  maker  of  a  note 
signed  by  mark  was  sufficient,  where  it  was  proved 
that  the  defendant  was  accustomed  to  make  her 
mark  in  that  manner,  without  the  production  of 
ibe  subscribing  witness,  under  S.  C.  act  1802,  pro- 
viding that  the  al)sence  of  a  witness  to  a  bond  or 
note  shall  not  be  cause  for  postponing  the  trial, 
bat  that  the  signature  of  such  bond  or  note  may 
be  proved  by  other  testimony,  unless  the  defend- 
ant denies  the  signature  under  oath.  Gervais  v. 
Baird,2Brev.37. 

In  Turner  v.  Moore,  1  Brev.  236,  it  was  held  that 
evidence  of  the  handwriting  of  one  of  the  wit- 
nesses, and  the  mark  of  a  maker  of  a  deed,  was 
sufficient  where  both  of  the  witnesses  were  out  of 
the  state. 

And  some  evidence  of  the  defendant's  signature 
was  required  where  he  signed  by  mark  and  the  at- 
testing witness  was  incompetent  because  of  color. 
Jones  v.  Jones,  12  Rich.  L.  116. 

So,  evidence  of  admissions  by  the  maker  of  a  note 
was  competent,  where  he  had  signed  by  mark,  and 
the  subscribing  witness  was  out  of  the  state  and 
his  residence  could  not  be  ascertained  by  diligence. 
BalHnger  v.  Davis,  29  Iowa,  512. 
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In  Lever  v.  Lever,  1  Hill,  Bq.  AS,  the  evidence  of 
the  handwriting  of  the  sutMcriblng  witness  was  in- 
admissible, where  such  witness  was  the  adminis- 
trator of  the  payee  of  a  note  and  was  plaintiff,  and 
the  principal  bad  signed  by  mark.  It  was  said  that 
it  would  be  different  if  the  notes  were  in  the  pos- 
session of  the  testator  at  the  time  of  his  death. 

And  where  one  of  two  subscribing  witnesses  to  a 
receipt  which  was  signed  by  mark  of  the  party,  was 
proved  to  be  dead,  and  the  other  was  living  within 
the  state,  though  too  Infirm  to  attend  the  trial, 
proof  of  his  handwriting  was  held  inadmissible;  his 
examination  under  an  order  of  the  court,  or  under 
the  statute,  being  better  evidence.  Jackson,  Bond, 
V.  Root,  18  Johns.  00. 

In  Shepherd  v.  Bevans,  4  Md.  Ch.  406,  it  was  said 
that  a  bill  of  exchange  signed  by  mark  might  be 
proved  without  calling  the  But>8cribing  witnesses, 
under  Md.  act  of  assembly. 

The  act  is  not  given  In  the  case,  but  Md.  act  1825, 
chap.  120,  which  is  similar  to  Pub.  Gen.  Laws  1860, 
art  87, 1 6,  provided  that  the  execution  of  an  instru- 
ment In  writing  might  be  proved  as  though  not  at- 
tested. 

For  signature  by  mark,  see  Jones  v.  Jones,  su- 
pra, VI.  e,  and  Balllnger  v.  Davis,  supra,  IV. 

b.  Where  the  toUness  signed  by  mark. 

Where  the  witness  signed  by  mark,  and  cannot 
be  produced,  or  is  incompetent,  evidence  of  the 
obligor's  handwriting  is  generally  held  to  be  suffl- 
cient. Watts  V.  Kilbum,  7  Ga.  856;  Nelius  v. 
Brickell,  1  Hayw.  (N.  C.)  19;,  GUliam  v.  Perkinson, 
4  Rand.  (Va.)  826. 

So,  secondary  evidence  of  the  handwriting  of  a 
party  executing  a  bill  of  sale  was  admissible,  where 
the  subscribing  witness  made  his  mark  and  was  a 
nonresident  at  the  time  of  the  trial.  Watts  v.  Kii- 
burn, supra. 

And  proof  of  the  handwriting  of  the  defendant 
was  sufficient  where  one  witness  was  incompetent 
being  a  mulatto,  and  the  other  witness  had  signed 
by  mark  and  was  dead.  Gilliam  v.  Perkinson, 
supra. 

And  proof  of  the  handwriting  of  a  witness  was 
inadmissible  where  such  witness  was  the  wife  of 
the  obligor  when  the  bond  was  executed,  and  the 
other  witness  attested  by  mark.  The  court  sug- 
gested that  if  proof  was  made  tending  to  corrobo- 
rate the  mark,  then  evidence  of  the  obligor's  hand- 
writing would  be  sufficient.  Nelius  v.  Brickell, 
supra. 

In  Gregory  v.  Baugh,  4  Rand.  (Va.)  636,  it  was 
Eaid  that  if  the  witness  signed  by  mark  and  could 
not  be  produced,  the  next  best  evidence  was  proof 
of  the  handwriting  of  the  party,  and  if  he  signed  by 
mark  then  proof  of  his  admissions  would  be 
proper. 

In  Delony  v.  Delony.  24  Ark.  7,  it  was  said  that 
where  the  witness  had  signed  by  mark,  and  was 
shown  to  be  out  of  the  jurisdiction  of  the  court  or 
dead,  the  instrument  might  have  been  proved  upon 
proof  of  the  signature  of  the  maker. 

But  in  Kinney  v.  Flynn,  2  R.  I.  319.  it  was  held 
that  evidence  of  the  handwriting  of  the  maker  of 
a  note  was  inadmissible  where  the  attesting  witness 
signed  by  mark  and  was  not  accounted  for. 

Cases  in  regard  to  evidence  of  the  execution  of 
instruments  governed  by  the  statutes  relating  to 
the  recording  acts  and  statutes  as  to  corporations 
are  not  intended  to  be  included  in  this  note. 

I.  T. 
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proof  made  by  both  parties,  and  so  belonging 
to  both  parties,  that  neither  party  could  with- 
draw the  same.  It  is  not  doubted  that,  in  case 
of  an  agreed  statement  having  been  so  made 
and  filed  by  mistake,  or  misapprehension  of 
the  existing  state  of  facts  by  one  of  the  parties, 
he  might,  consistently  with  fair  practice,  upon 
notice  to  the  adverse  party  or  his  counsel,  ap- 
ply to  the  court  for  leave,  on  the  ground  of 
such  mistake  or  misapprehension,  to  withdraw 
from  the  files  such  agreed  statement,  or  such 
part  thereof  as  was,  in  fact,  untrue,  and  had 
been  so  assented  to  by  mistake  or  misapprehen- 
sion. And  upon  the  merits  of  such  motion 
being  sustained  by  proof  satisfactory  to  the 
court,  it  is  not  doubted  the  court  might  grant 
such  relief  as  the  party  should  show  himself 
justly  entitled  to." 

In  view  of  these  authorities,  we  are  of  opin- 
ion, and  so  hold,  that  an  attorney  of  record 
has  ample  power  to  do  on  behalf  of  his  client 
all  acts,  in  or  out  of  court,  necessary  or  inci- 
dental to  the  prosecution,  management,  or  de- 
fense of  the  action,  and  which  affect  onlv  Uie 
remedy,  and  not  the  right,  and  that. this  in- 
cludes the  power  to  waive  objections  to  evi- 
dence, and  enter  into  stipulations  for  the  ad- 
mission of  facts  on  the  trial. 

In  case  the  court  should,  on  motion,  allow 
such  agreed  statement  to  be  withdrawn,  ample 
time  should  be  given  for  the  preparation  of 
the  case  on  other  testimony,  so  as  not  to  take 
either  party  by  surprise.  The  spirit  is  the 
same  as  that  of  §  5286,  Rev.  Stat.,  which  re- 
quires exceptions  to  depositions  to  be  heard 
and  disposed  of  before  the  commencement  of 
.the  trial. 


The  abstract  which  was  ruled  out  is  fonnd 
in  the  bill  of  exceptions,  and  seems  to  sustain 
the  contention  of  the  plaintiff.  It  was  there- 
fore materia],  and  if  the  agreement  was  soiB- 
cient.  it  should  have  been  received  in  evidence. 

The  agreement  states  that  the  abstract  shows 
the  true  condition  of  the  title  of  the  landi 
therein  described,  and  it  appears  that  the  lands 
therein  described  are  the  lands  in  questioo: 
but  the  agreement  fails  to  state  that  the  ab- 
stract may  be  used  as  evidence  on  the  trial 
But  this  was  not  necessary.  Whatever  is  true 
may.  if  relevant,  be  received  in  evidence. 
The  truth  of  the  abstract  bein?  admitted, 
plaintiff  had  a  right  to  use  it  as  evidence,  with- 
out the  further  agreement  of  defendant  that 
he  might  do  so. 

It  Allows  that  the  court  of  common  pleas 
erred,  in  ruling  out  the  deed  and  abstract,  and 
in  overruling  the  motion  for  a  sew  trial,  and 
that  the  circuit  court  erred  in  affirming  the 
judgment  of  the  common  pleas. 

&thjudgmenU  are  therefore  ret)er$ed,  and  the 
cause  remanded  to  the  court  of  common  pleae 
for  a  new  trial. 

Spear,  J.,  dissents  on  the  ground  that  the 
facts  do  not  warrant  the  judgment  of  reversal 
on  the  second  grotmd. 


Ch.  J.,  dissents  from  the  first 
proposition  of  the  syllabus  in  so  far  as  it  de- 
cides that  a  deed  may  be  proved  by  the  officer 
before  whom  it  was  acknowledeed,  unless  also 
made  a  witness  to  the  deed.  To  so  decide  is 
not  necessary  to  the  decision  of  this  case. 
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Daniel  W.  HART. 

(76  Fed.  Rep.  678.) 

.A  county  treasurer  who  receives  checks 
for  taxes  required  to  be  paid  in  oasta,  and 
tbereupoD  pasrs  over  the  amount  to  the  state, 
city,  or  board  of  education,  makes  such  payment 
voluntarily,  and  is  not  entitled  to  be  subrogated 
to  their  rights  in  tbe  taxes  paid,  especially  as 
against  bondholders  under  a  mortgage  from  the 
taxpayer  authorizing  foreclosure  in  case  of  de- 
fault in  payment  of  taxes,  where  the  taxes  have 
for  some  time  appeared  upon  the  record  to  have 
been  paid  because  of  his  action. 

(November  2, 1896.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Colorado  in  favor  of  intervener 
in  a  proceeding  to  foreclose  a  deed  of  trust 
against  the  Colorado  Mining  Stock  Exchange. 
Eeversed, 


Mote.— As  to  tbe  priority  of  claiois  for  taxes 
against  the  assets  of  a  debtor,  see  Bibbins  v.  Clark 
(Iowa)  29  L.  R.  A*.  878,  and  note, 
•^  L.  R.  A. 


Before  QMweU,  Sanborn,  and  Thayer,  Cir- 
cuit Judges. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  ft  Green,  with  Menrs. 
Edward  O.  Woleott,  Joel  F.  Vaile,  and 
Charles  W.  Waterman,  for  appellant: 

Had  appellee  done  his  duty  in  accordance 
with  the  statutes,  these  taxes  would  have  been 
paid  in  1892.  or  appellant  might  have  secured 
the  property  then  and  the  rents  and  profits 
since  that  time,  or  enforced  the  payment  of 
these  taxes  by  the  persons  who  owned  the 
property  subject  to  appellant's  trust  deed. 

There  are  two  principles  lying  at  the  foun- 
dation of  subrogation  in  equity.  The  first  Is, 
that  the  person  seeking  subrogation  must  have 
paid  the  debt,  and  the  second  principle  is  that 
tbe  person  seeking  subrogation  must  have  paid 
the  debt  under  some  necessity  to  save  himself 
from  a  loss  which  might  arise  or  accrue  to  him 
by  reason  of  the  enforcement  of  tbe  debt  in  the 
hands  of  the  original  creditor. 

jmna  L,  Ins.  Co.  v.  MiddUport,  124  U.  S. 
584.  547,  81  L.  cd.  587.  541:  Sheldon.  Subio- 
gation,  §§2,  8;  Oadsden  v.  Brown,  Speers,  £q. 
38:  8andford  v.  McLean,  8  Paige.  122;  Skinn 
V.  Budd,  14  N.  J.  Eq.  284;  Shiwnger  v.  Garrets, 
20  HI.  App.  625;  Etoofm-  v.  £^,  52  Pft.  528; 
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Water's  Appeal,  86  Pa.  409;  Qriffln  v.  Or- 
man,  9  Fla.  22;  M'Inemy  v.  Iieed,2S  Iowa,  410. 

The  doctrine  of  subrogation  will  not  be  ap- 
plied to  relieye  a  person  from  loss  occasioned 
by  his  own  unlawful  act. 

Quckenheimer  v.  Angeoine,  81  N.  Y.  394; 
German  Bank  v.  United  States,  148  U.  8.  578. 
580,  37  L.  ed.  564,  569;  Milwaukee  d  M,  R. 
Co.  V.  Sautter,  80  U.  S.  13  Wall.  517,  30  L.  ed. 
548;  Wilkinson  v.  Babbitt,  4  Dill.  207. 

Any  person  who  is  in  condition  to  make 
terms  for  himself  and  demand  any  security  he 
might  require,  and  who  pays  the  debt  of  anoth- 
er without  being  compelled  to  do  so  for  the 
preservation  of  his  own  rights  or  his  own  prop- 
erty, is  a  stranger  and  a  volunteer,  and  cannot 
be  protected  by  the  principle  of  subrogation. 

Wallace's  Estate,  59  Pa.  401;  Sheldon,  Sub- 
rogation,  §  240;  Oadsden  v.  Brown^  supra; 
jEtna  L.  Ins.  Co.  v.  Middieport,  124  U.  8.  549, 
31  L.  ed.  542;  Suppiger  v.  Qarrels,  supra; 
Mosiet^s  Appeal,  56  Pa.  80,  93  Am.  Dec.  788; 
Wilkinson  v.  Babbitt,  supra;  Shinn  v.  Budd, 
14  N.  J.  Eq.  286;  Bank  of  United  States  v. 
Winston,  2  Brock.  254. 

The  doctrine  of  subrogation  does  not  apply 
Id  cases  of  the  rights  and  remedies  of  the  state 
against  delinquent  taxpayers. 

Griffing  v.  Pintard,  25  Miss.  178;  Einch- 
man  v.  Morris,  29  W.  Va.  673. 

Taxes  are  not  a  debt  within  the  meaning  of 
that  term,  when  used  in  connection  with  the 
application  of  the  principles  of  subrogation. 

Wallaee's  Estate,  69  Pa.  401;  Oriffing  v.  Pin- 
tard, 25  Miss.  173;  Hinehman  v.  Morris,  29  W. 
Va.  678;  Wilkinson  v.  Babbitt,  4  Dill.  207; 
M'Inery  v.  Reed,  28  Iowa,  410. 

.Vr.  D.  V.  Bums,  for  appellee: 

Where  one  is  deceived  into  paying  money 
which  discharges  a  lien,  such  an  one  becomes 
subrogated  to  the  rights  of  the  lienor  whose 
lieo  has  been  satisfied. 

Backtr  v.  Pyne,  130  Ind.  288;  Spaulding  v. 
Uarrey^  129  Ind.  106,  18  L.  R.  A.  619;  Equita- 
hU  Mortg.  Co.  v.  Lowry,  55  Fed.  Rep.  165; 
hory  V.  Kennedy,  57  Fed.  Rep.  340,  13  U.  8. 
App.  279. 

The  suit  can  be  maintained  where  it  appears 
that  the  money  was  paid  under  a  mistake  of 
fact. 

Capehart  v.  Mhoon,  5  Jones,  Eq.  178. 

Mr.  Hart  was  at  the  time  a  public  official, 
and  all  the  acts  which  he  performed  were  per- 
formed in  his  official  capacity.  He  was  there- 
fore an  intermediary  and  not  an  intermeddler. 
Neither  was  he  a  stranger  nor  a  volunteer. 

Sheldon,  Subrogation,  §  245;  24  Am.  & 
Eng.  Enc.  Law,  p.  188;  Hunter  v.  Uinted 
States,  80  U.  S.  6  Pet.  186. 187,  8  L.  ed.  91,  92. 

It  is  questionable  whether  he  was  not  abso- 
lutely bound  to  pay  the  money  on  account  of 
the  entries  in  the  record  showing  him  to  have 
received  it. 

Morley  v.  Metamara,  78  111.  894,  20  Am. 
Rep.  266;  Cawley  v.  People,  95  111.  249;  Chicago 
▼.  Gage,  95  Dl.  593,  85  Am.  Rep.  182:  Baker 
V.  Preston,  Gilm.  (Va.)  235;  State,  Vincennes 
Twp.,  V.  Qrammer,  29  Ind.  530. 

The  law  will  protect  the  rights  of  a  person 
situated  as  was  Mr.  Hart,  when,  by  so  doing, 
no  injury  of  any  kind  whatever  is  visited  upon 
another. 

Kearney  v.  Fitzgerald,  48  Iowa,  580;  Pol- 
85LR.A.  1 


I  lock.  Principles  cf  Contracts,  528;  Swift  d  C. 
d  B.  Go.  V.  UniUd  States,  111  U.  8.  22,  80.  28 
L.  ed.  341,  344;  United  States  v.  State  Nat. 
Bank,  96  U.  8.  30,  24  L.  ed.  647;  Walker  v. 
ConarU,  65  Mich.  194. 

A  person  who,  though  not  obliged  to  do  an 
act,  yet  has  an  interest  in  doing  it,  is  not  neces- 
sarily a  volunteer. 

28  Am.  &  Ens.  Enc.  Law,  p.  499. 

At  the  time  Mr.  Hart  paid  out  the  moneys, 
the  public  records  showed  that  he  had  received 
the  same  in  payment  of  taxes  assessed.  In  or- 
der to  avoid  an  action  against  himself  and  his 
sureties,  he  had  an  interest  to  subserve  in  pay- 
ing the  money  over  to  the  parties  entitled  to 
receive  the  same.  He  was  therefore  not  a 
volunteer. 

Hoaqh  v.  .^na  L.  Ins.  Go.  57  111.  818,  11 
Am.  Rep.  18:  OUUtte  v.  HiU,  102  Ind.  531; 
Bellows  V.  AUen,  23  Vt.  169;  Downer  v.  South 
Royalton  Bank,  39  Vt.  25;  EmrU  v.  Hyde,  51 
Vt.  183;  Bray  v.  Howard,  7  B.  Mon.  467;  Bees 
V.  Eames,  20  lU.  282,  71  Am.  Dec  267. 

Mr.  Hart  was  at  least  morally  bound  to  pay 
to  the  street  contractors  and  others  upon  de- 
mand money  which  the  records  of  his  office 
showed  to  be  in  his  hands. 

Hoover  v.  Eppler,  62  Pa.  522;  Hines  v.  P&tts, 
56  Miss.  346;  Gardner  v.  Gardner,  3  Mason, 
178. 

The  following  authorities  support  the  decree 
of  the  court  below: 

Crippen  v.  Chappel,  35  Kan.  496,  57  Am. 
Rep.  187;  Taple  v.  Stephens,  36  Kan.  680; 
Hofman  v.  Demple,  52  Kan.  756;  Pridgen  v. 
Warn,  79  Tex.  588;  Hicks  v.  Morris,  57  Tex. 
658;  Winder  v.  Diffenderfer,  2  Bland,  Ch. 
166;  Douglass  v.  Fagg,  8  Leigh,  601;  Bishop  v. 
G' Conner,  69  111.  481;  Memphis  dL.  R.  R.  Go. 
V.  Dow,  120  U.  8.  287.  301.  80  L.  ed.  595,  601. 

It  was  the  duty  of  Mr.  Hart  to  collect  and 
pay  over  the  moneys  necessary  to  satisfy  these 
liens.  Believing  that  he  hela  the  equivalent 
of  the  money  with  which  to  satisfy  them  in 
his  hands,  and  which  had  been  placed  in  his 
hands  for  that  purpose,  he  unwittingly  paid 
and  discharged  the  same  with  his  own  funds 
at  a  time  when  he  was  treasurer.  By  so  doing, 
he  became  the  equitable  assignee  of  the  liens 
which  he  discharged. 

WeHs  V.  Salina,  71  Hun,  559;  Fitzgerald  d 
M.  Const.  Co.  V.  Fitzgerald,  137  U.  8.  98,  84 
L.  ed.  608;  Comegys  v.  Vasse,  26  U.  8.  1  Pet. 
193,  214,  7  L.  ed.  108,  117;  Ghamberlin  v.  Gil- 
man,  10  Colo.  94;  Bricks  Appeal,  96  Pa.  145; 
Chappell  V.  McKeough,  21  Colo.  275;  Dodge  v. 
Freedman's  Sav.  d  T.  Co.  98  U.  8.  379,  23  L. 
ed.920. 

Being  the  equitable  assignee  of  the  liens 
which  he  discharged,  Mr.  Hart  became  the  as^ 
signee  of  the  securities  also. 

Wells  V.  Salina,  supra;  Livingston  v.  ATider- 
son,  80  Ga.  175;  Irby  v.  Livingston,  81  Ga.  281; 
Abbott  V.  Baltimore  d  R.  Steam  Packet  Co.  4 
Md.  Ch.  310;  Bolt^s  Estate,  133  Pa.  77. 

If  it  were  true  that  the  payment  made  by 
Mr.  Hart  was  a  voluntary  one,  then  he  could 
not  either  recover  against  Hicks  &  Bailey,  or 
recover  the  money  back  from  any  of  the  per- 
sons or  municipalities  receiving  the  same.  No 
one  can  be  found  bold  enough  to  assert  the  af- 
firmative of  this  proposition.  The  payment 
was  not  voluntary  in  the  eye  of  the  law. 
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Dodge  v.  Zimmer,  110  N.  Y.  48;  Chandler  v. 
Sanger,  114  Mass.  864,  19  Am.  Rep.  867; 
Adams  v.  Beeves,  68  N.  C.  184,  12  Am.  Rep. 
697;  BuUer  v.  Harrison,  2  CJowp.  566;  Moses 
V.  Macferlan,  2  Burr.  1005. 

Thajrer^  Circuit  Judge,  delivered  the  opin- 
ioD  of  the  court: 

This  is  an  appeal  from  a  decree  in  favor  of 
David  W.  Hart,  the  appellee,  which  was  ren- 
dered on  an  intervening  petition  that  was  filed 
bv  said  Hart  in  a  pending  foreclosure  suit. 
The  facts  disclosed  by  the  record  are  substan- 
tially these:  On  June  28,  1895,  the  Mercantile 
Trust  Company,  the  appellant,  filed  a  bill  in 
the  circuit  court  of  the  United  States  for  the 
district  of  Colorado  to  foreclose  a  deed  of 
trust,  in  the  nature  of  a  mortgage,  on  certain 
property  situated  in  the  city  of  Denver,  Colo- 
rado, which  at  the  date  of  the  execution  of 
the  deed  of  trust  belonged  to  a  corporation 
known  as  the  ''Colorado  Mining-Stock  Ex- 
change." The  deed  of  trust  had  been  exe- 
cuted by  the  last-mentioned  company  for  the 
purpose  of  securing  the  payment  of  an  issue 
of  negotiable  bonds  to  the  amount  of  $250,000. 
On  August  12,  1895.  David  W.  Han,  the  ap- 
pellee, filed  an  intervening  petition  in  said 
cause,  wherein  he  alleged  tnat  on  October  17, 
1892,  he  was  the  treasurer  of  the  county  of 
Arapahoe,  state  of  Colorado;  that  certain  taxes 
had  become  due  on  the  property  covered  by 
the  aforesaid  deed  of  trust,  which  it  was  his 
duty  as  treasurer  to  collect  and  pay  over  to  the 
state  of  Colorado  aud  to  the  proper  municipal- 
ities and  school  corporations  to  which  such 
taxes  belonged,  and  for  whose  benefit  they 
had  been  imposed;  that  on  October  17,  1892, 
and  on  October  25.  1892,  the  Hicks  <&  Bailey 
Investment  Company,  and  the  firm  of  Hicks 
4&  Bailey,  respectively,  drew  checks  in  his  fa- 
vor, as  treasurer  of  Arapahoe  county,  on  cer- 
tain banks  in  the  city  of  Denver,  for  an 
amount  sufficient  to  pay  said  taxes,  which  then 
amounted  to  the  sum  of  $2,288.18.  and  deliv- 
ered said  checks  to  said  treasurer  in  payment 
of  said  taxes;  that  at  the  time  of  receiving 
said  checks,  he,  as  treasurer,  executed  receipts 
for  said  taxes  and  delivered  the  same  to  the 
drawers  of  said  checks:  and  caused  entries  to 
be  made  on  the  public  records  kept  in  his  office 
that  said  taxes  were  paid;  that,  supposing  the 
drawers  of  said  checks  to  be  solvent,  and  un- 
der a  legal  obligation  to  pay  said  taxes,  he 
thereafter,  in  his  settlements  as  county  treas- 
urer, paid  over  the  amount  of  said  taxes  on 
the  property  aforesaid  to  the  proper  authori- 
ties; that,  at  the  time  of  making  such  settle- 
paents  and  paying  over  said  taxes,  he  had  no 
intention  of  paying  the  same  out  of  his  own 
funds,  but  believed  and  was  assured  by  the 
drawers  of  the  checks  that  they  would  deposit 
funds  in  bank  sufficient  to  meet  said  checks; 
and  that,  relying  on  such  beliefrand  assurance, 
he  made  the  settlements  and  payments  afore- 
said. The  intervener  further  alleged  that  the 
drawers  of  said  checks  had  both  become  in- 
solvent, and  that,  finding  themselves  so  insolv- 
ent, they  had  subsequently  surrendered  to 
him  the  aforesaid  tax  receipts  which  had  been 
executed  and  delivered  when  the  aforesaid 
checks  were  drawn.  In  view  of  the  premises, 
the  intervener  prayed  that  he  might  be  subro- 
%  L.  R.  A, 


gated  to  all  the  rights  of  the  state  of  Colondn. 
the  city  of  Denver,  and  the  board  of  edncatios. 
as  if  said  taxes  had  neither  been  paid  nor  re 
ceipted  for,  and  that  the  hen  decreed  Id  hii 
favor  might  be  adiudged  to  be  superior  to  tbt*. 
of  the  mortgage  bon*3holders,  and  that  Mid 
lien  might  be  satisfied  out  of  the  curreDt  in- 
come of  the  mortgaged  property.  The  Mer 
cantile  Trust  Company,  hereafter  termed '  Tk 
Trust  Company,"  first  demurred  to  theioter 
yening  petition,  and,  said  demurrer  havx^* 
been  overruled,  it  thereupon  answered  the  io 
tervention.  The  answer  so  filed  showed, 
among  other  things,  that  the  mortgaged  pnif>- 
erty  in  question,  and  all  the  rents  dcrirahie 
therefrom  since  the  foreclosure  suit  was  icsd 
tuted,  would  be  wholly  inadequate  to  pay  ibr 
outstanding  mortgage  indeblednees;  thai  oei 
ther  the  trust  company,  nor  any  of  the  mom 
gage  bondholders,  had  any  knowledge  or  lc^ 
tice  of  any  of  the  facts  alleged  in  the  interfeo 
ing  petition  until  it  was  filed;  that,  under  ihe 
provisions  of  the  mortgage  sought  to  be  f i>re- 
closed,  the  trust  company,  acting  as  trustee  for 
the  mortgage  bondholders,  might  have  caused 
a  suit  for  foreclosure  to  have  been  instiiutel, 
and  might  have  procured  the  appointment  of 
a  receiver  and  the  sequestration  of  the  reoia 
and  profits  of  the  mortgaged  property  for 
the  benefit  of  the  bondholders,  in  the  fail  of 
the  year  1892,  if  it  had  been  advised  that  \U 
taxes  due  in  October,  1892,  had  not  in  faci 
been  paid  by  the  mortgagor;  that  the  officii 
records  of  the  county  treasurer's  office  bad  at 
all  times  shown,  since  the  latter  part  of  Ocxo- 
ber.  1892,  that  said  taxes  were  fully  paid  and 
discharged;  that  the  payment  of  said  taxes  b} 
the  intervener  was  purely  voluntary  paymect. 
and  that  the  laws  of  the  state  of  Colorado  n^ 
quired  the  payment  of  taxes  to  be  made  in  casb. 
As  the  case  was  disposed  of  in  the  circuit 
court  on  pleadings  showing  substantially  ibe 
aforesaid  facts,  without  the  introduction  of 
any  testimony,  the  question  presented  by  ibe 
appeal  is  whether  the  decree  which  sustained 
the  intervener's  claim,  and  granted  the  relief 
prayed  for,  can  be  upheld.  This  question,  we 
think,  should  be  answered  in  the  negative. 
On  the  state  of  facts  disclosed  by  the  record, 
and  heretofore  stated,  the  payment  made  bj 
the  intervener  of  the  taxes  in  question  must  be 
regarded  as  a  voluntary  payment.  He  was 
under  no  legal  obligation  to  anyone  to  advance 
and  pay  the  taxes  upon  the  mortgaged  prop- 
erty. It  was  his  duty  simply  to  collect  (be 
taxes  thereon  in  the  mode  and  within  the  time 
provided  by  law,  and,  when  collected,  give  the 
proper  receipts,  make  the  proper  entries  in  his 
official  record,  and  pay  over  the  money  re- 
ceived to  the  proper  authorities.  He  was  un- 
der no  obligation  to  accept  checks  in  payment 
of  said  taxes  when  the  same  were  tendered  in 
payment.  The  laws  of  the  state  of  Colorado 
made  the  taxes  in  question  payable  in  cash  only. 
Mills's  Anno.  Stat.  (Colo.)  §  8854.  Therefore, 
if  he  saw  fit  to  accept  checks  in  lieu  of  money, 
and  to  enter  the  taxes  as  paid  upon  the  official 
records  of  the  county  when  the  checks  were 
received,  and  if  he  thereafter  elected  to  pay 
over  the  amount  of  the  taxes  to  the  state  and 
municipalities  to  which  they  belonged,  in  reli- 
ance upon  the  promise  of  the  makers  of  the 
checks  that  they  would  deposit  the  requisite 
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funds  to  make  the  same  good,  he  must  be  re- 
garded as  haviDg  acted  throucrhout  of  his  own 
free  will,  and  at  his  own  peril,  for  the  accom- 
modation of  the  taxpayer.    Even  i f  he  thought 
proper  to  accept  checks  from  taxpayers  in  lieu 
of  money,  no  obligation  rested  upon  him  to 
enter  the  taxes  as  paid  in  the  books  kept  in  his 
office,  or  to  dve  receipts  therefor,  until  the 
checks  had  been  collected.    In  assuming  to 
enter  the  taxes  as  paid  in  advance  of  the  col- 
lection of  the  checks,  he  acted  voluntarily. 
It  is  DO  answer  to  this  view  to  say  that,  be- 
cause the  various  duties  of  his  office  were  dis- 
charged by  deputies,  the  intervener  did  not 
act  voluntarily,  or  that  he  labored  under  a  mis- 
take of  fact  in  paying  the  aforesaid    taxes. 
He  is  responsible  for  the  conduct  of  his  depu- 
ties, and  must  be  presumed  to  have  had  knowl- 
edge of  all  acts  done  or  performed  by  them  in 
an  official   capacity.    The   case  must  be  re- 
garded in  the  same  light  as  if  the  intervener 
had  personal  cognizance  of  the  acceptance  of 
the  checks  and  of  all  subsequent  transactions. 
Indeed,  the  record  fails  to  show  that  he  did  not 
have  such  personal  knowledge  of  the  various 
transactions  aforesaid.    Inasmuch,  then,  as  the 
intervener  was  under  no  obligation,  either  as 
a  surety  or  otherwise,  to  pay  the  taxes  in  ques- 
tion, and  inasmuch  as  his  conduct  seems  to 
have  been  inspired  wholly  by  a  desire  to  ac- 
commodate the  taxpayer,  it  must  be  ruled  that 
he  cannot  be  subrogated  to  the  rights  of  the 
state  with  respect  to  the  taxes  which  he  ad- 
vanced and  paid.    It  is  uniformly  held  that 
the  right  of  subrogation  does  not  exist,  and 
cannot  be  invoked  under  such  circumstances. 
The  case  of  WaUace*%  Estate,  50  Pa.  401,  is 
very  much  in  point.     In  that  case  taxes  due 
from  a  property  owner  had  been  advanced 
and  paid  by  the  collector  of  taxes,  and  subse- 
({uently  the  owner  had  confessed  a  judgment 
in  favor  of  the  collector  for  the  taxes  so  ad- 
vanced.   The  collector  claimed  the  right  to  be 
subrogated  to  the  lien  of  the  state,  but  the 
right  was   denied.    The    court  said,  in  sub- 
stance, that  it  might  well  be  doubted  whether 
a  person  could  ever  claim  subro^tion  to  the 
rights  of  the  state  as  respects  a  lien  for  taxes, 
but  that  such  right   could    not  be   claimed 
where  the  payment  of  taxes  was  voluntary,  nor 
where  subrogation,  if  allowed,  would  preju- 
dice the  rights  of  a  third  party,  such  as  a  subse- 
quent judflment  creditor.    In  the  case  of  Wil- 
kiruon  v.  Babbitt,  4  Dill.  207,  a  collector  of  in- 
ternal revenue  who  had  paid  to  the  govern- 
ment certain  public  moneys  which  one  of  his 
deputies  had  unlawfully  deposited  in  a  bank 
that  had  subsequently  failed,  was  held  not  en- 
titled to  subrogation  to  the  right  of  the  United 
States  to  claim  a  preference  against  the  as- 
rigned  effecte  of  the  insolvent  bank.     Also,  in 
the  case  of  Orifflng  v.  Pintard,  25  Miss.  178, 
and  Hinehman  v.  Morris,  29  W.  Va.  673,  it 
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was  held  that  a  tax  collector  and  a  sheriff,  re- 
spectively, who  had  advanced  and  paid  cer- 
tain taxes  for  taxpayers,  were  not  in  a  position 
to  be  subrogated  to  the  rights  of  the  state  in 
whose  behalf  a  lien  for  the  taxes  had  been 
created.  Inasmuch  as  a  public  tax  is  a  debt 
of  such  a  character  that  it  cannot  be  assigned 
or  farmed  out  by  the  state  or  municipality  to 
whom  it  is  due  (If/nerny  v.  Beed,  28  Iowa,  410. 
415),  a  case  must  be  very  exceptional  and  pe- 
culiar when  the  right  arises  to  be  subrogated 
to  the  lien  of  the  state  or  a  municipality.  It 
would  certainly  be  contrarv  to  sound  public 
policy  to  concede  that  a  collector  may  accept 

f)ayment  of  taxes  in  a  mode  not  authorized  by 
aw,  and  thereafter,  when  confronted  with  a 
possible  loss,  be  allowed  the  right  of  subroga- 
tion. WaUac^i  Estate,  59  Pa.  401 ,  405;  Binch- 
man  v.  Morris,  29  W.  Va.  689.  Bee  also  JSina 
L.  Ins,  Co,  V.  Middlepari,  124  U.  S.  584.  547, 
31  L.  ed.  587,  541;  Sheldon,  Subrogation, 
§240. 

But,  aside  from  the  foregoing  considerations, 
the  right  of  subrogation  ought  not  to  be  con- 
ceded in  the  case  at  bar.  because  the  rights  of 
the  mortgage  bondholders,  for  the  reasons 
fully  disclosed  in  the  answer  of  the  trust  com- 
pany, would  be  injuriously  affected.  By  the 
provisions  of  the.  mortgage,  a  failure  on  the 
part  of  the  debtor  to  pay,  when  due,  the  taxes 
that  were  assessed  against  the  mortgaged  prop- 
erty, constituted  a  default,  on  account  of 
which  a  suit  for .  foreclosure  might  have  been 
maintained,  in  which  proceeding  the  income 
of  the  mortgaged  property  might  have  been 
appropriated  to  the  satisfaction  of  the  roort- 

Sage  debt  shortly  after  the  default  occurred. 
To  such  action  was  brought  until  the  present 
suit  was  instituted  on  June  28,  1895,  because 
the  trust  company  and  the  bondholders  were 
induced  to  believe,  by  the  action  of  the  inter- 
vener, that  the  taxes  for  the  year  1892  had 
been  fully  paid  and  discharged.  It  now  trans- 
pires that  the  property  covered  by  the  mort- 
gaee  is  inadequate  to  pa^  the  mortgage  debt, 
and  that  the  mortgagor  is  insolvent.  The  loss 
of  the  taxes  which  were  advanced  by  the  in- 
tervener must  fall  on  someone,  and,  in  view  of 
the  circumstances  under  which  they  were 
paid,  it  is  certainly  more  equitable  that  the 
loss  should  be  borne  by  the  intervener,  than 
that  it  should  be  cast  on  the  bondholders.  It 
was  because  the  intevcner  accepted  checks  in 
payment  of  the  taxes,  which  was  an  act  not 
authorized  by  law,  that  he  incurred  the  loss  in 
question.  Under  these  circumstances,  he  has 
no  equitable  right,  as  against  the  bondholders, 
to  be  subrogated  to  the  lien  of  the  state  or  the 
municipalities  to  whom  the  taxes  belonged. 

ITie  decree  of  the  Circuit  Court  is  reversed, 
and  the  case  is  remanded  to  that  court,  with 
directions  to  dismiss  the  intervening  petition, 
at  the  cost  of  the  intervener. 
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1.  An  unpreisedentecl  flood  by  reason  of 
which  the  oaggage  of  a  passenger  is  swept  away 
is  an  act  of  God. 

2.  A  common  carrier  is  not  exempt  from 
liability  for  a  loss  which  takes  place  because 
of  an  act  of  God  if  the  carrier  has  been  guilty  of 
any  previous  negligence  or  misconduct  which 
brings  the  property  in  contact  with  the  destruc- 
tive force  of  the  octiu  DtU  or  unnecessarily  ex- 
poses it  thereto. 

8«  A  IcMM  or  ii^iiry  is  due  to  the  act  of 
God  where  it  is  occasioned  exclusively  by  nat- 
ural causes,  such  as  could  not  be  prevented  by 
human  care,  skill,  and  foresight. 

4.  Unneceseary  delay  of  a  carrier,  which 
subjects  the  goods  in  its  possession  to  a  loss  by  an 
act  of  God  which  they  would  not  otherwise  have 
met  with,  is  of  Itself  such  negligence  as  will  make 
the  carrier  liable  for  the  loss. 

6.  A  carrier  is  responsible  where  prop- 
erty committed  to  it  is  broug^ht  by  its 
negpli^nce  under  the  operation  of  naturaj 
causes  that  work  its  destruction,  or  is  exposed  to 
such  cause  of  loss. 

6.  A  «sarrier  which  without  sufficient 
reason  fails  to  ship  the  trunk  of  a  pass- 
enger upon  a  limited  train  upon  the  same  train 
because  of  its  negligence  in  omitting  to  place 
the  proper  tag  upon  such  trunk,  but  ships  it 
upon  a  later  train  which  comes  in  contact  with  a 
flood,  in  itself  an  act  of  God,  by  reason  of  which 
the  baggage  is  destroyed,  is  liable  for  the  loss. 

7.  It  is  a  question  of  Ihbct  for  the  Jury 
whether  or  not  a  railroad  company  is  guilty  of 
negligence  in  not  taking  proper  steps  to  have 
the  baggage  of  a  passenger  carried  by  the  train 
on  which  he  travels,  and  to  have  it  so  carried 
throughout  the  whole  length  of  the  journey. 

8.  There'is  an  implied  undertaking  on 
the  part  of  a  railway  company,  when  a 
passenger  buys  bis  tickets  for  passage  upon  a 
limited  express  train  and  applies  to  have  his  bag- 
gage checked,  that  the  baggage  shall  go  upon  the 
same  train  on  which  he  takes  passage,  unless  he 
gives  some  direction,  does  something,  or  omits 
to  do  something,  which  authorizes  the  carrier  to 
send  the  baggage  by  another  train. 

(Jane  la,  1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  the  Superior  Court  for 
Cook  County  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  the  value  of  a  trunk 
lost  while  in  defendant's  possession  for  trans- 
portation.   Bever^ed, 

Statement  by  Mag^ruder,  Ch.  J. : 
This  was  a  suit  by  appellant  against  appel- 
lee to  recover  the  value  of  appellant's  trunk 


and  its  contents,  lost  while  in  the  poBsessioo 
of  appellee  as  a  common  carrier  between  Cin- 
cinnati, Ohio,  and  New  York  city.  On  Maj 
80,  1889,  the  plaintiff  bought  a  ticket  at  On- 
cinnati  for  passage  by  the  so-called  "Limited 
Express  Train"  over  defendant's  road  to  Xew 
York  city.  The  limited  express  was  a  fast 
train,  arnving  in  New  York  city  two  houR 
sooner  than  the  regular  day  express.  The 
tickets  for  this  limited  train  consisted  of  two 
printed  slips,— ^ne,  the  railroad  ticket,  being 
green;  the  other,  the  special  limited  sleeping 
car  ticket,  being  purple.  No  passenger  coald 
travel  by  the  limited  without  having  both  of 
these  tickets.  It  was  necessary  to  present 
these  tickets  at  Cincinnati  to  some  agent  of 
the  railroad  company,  in  onler  to  have  a 
trunk  checked  to  New  York.  Plaintiff  did  so 
present  his  tickets,  and  had  his  trunk  checked 
at  Cincinnati  for  New  York.  From  Cincin- 
nati to  Pittsburg  passengers  and  their  baggage 
for  both  the  limited  and  day  express  traveled 
on  the  same  train.  This  was  the  case  with 
plaintiff  and  his  baggage.  Both  left  Cincin- 
nati at  the  same  time.  At  Pittsburg  the  Cin 
cinnati  sleeper,  carrying  passengers  for  the 
limited  train,  was  attached  to  the  r^ular 
limited  express,  which  had  come  from  Chicago, 
and  the  Cincinnati  baggage  for  the  limited 
train  was  transferred  at  Pittsburg  from  the 
baggage  car  of  the  Cincinnati  express  to  the 
baggage  car  of  the  limited  train.  In  order  u> 
have  baggage  intended  for  the  limited  ex- 
press 80  transferred  at  Pittsburg,  it  was  the 
practice  of  the  railroad  company  to  attach  to 
each  trunk  at  Cincinnati  a  white  pastelxiard 
tag  in  addition  to  the  regular  brass  check,  and, 
unless  such  a  white  tag  had  been  so  attached, 
a  trunk  remained  on  the  baggage  car  from 
Cincinnati,  and  went  through  by  the  day  ex- 
press from  Pittsburg  to  New  York.  In  the 
present  case  no  such  white  tag  had  been  at- 
tached to  plaintiff's  trunk  at  Cincinnati,  and. 
as  a  result,  while  plaintiff's  car  was  transferred 
at  Pittsburg  to  the  limited  express,  his  trunk 
remained  on  the  day  express,  which  followed 
along  some  time  alfter  the  limited.  This  day 
express,  carrying  plaintiff 's  baggage,  was  over- 
taken by  the  flood  at  Johnstown,  Penn^l- 
vania,  and  the  baggage  car,  with  the  entire 
contents,  including  plaintiff's  trunk,  was  lost. 
The  limited  express  on  which  plaintiff  traveled 
passed  beyond  the  point  of  danger  before  the 
flood  came,  and  was  uninjured.  There  was 
some  conflict  in  the  testimony  as  to  whether  or 
not  it  was  defendant's  fault  that  the  white  tag 
was  not  placed  on  plaintiff's  trunk  at  Cin- 
cinnati. It  is  agreed  ''that  there  was  no  neg- 
ligence in  the  management  of  the  train,  or  in 
the  care  of  the  baggage  in  question  while  on 
the  train."  On  the  trial  of  the  case  before  a 
jury,  at  the  close  of  all  the  evidence  the  court 
mstructed  the  jury,  as  requested  by  defendant, 
that  plaintiff  was  not  entitled  to  recover,  and 
that  a  verdict  should  be  returned  for  defend- 
ant.   On  the  verdict   so  returned  judgment 


Note.— For  other  cases  as  to  the  liability  of  a 
carrier  as  affected  by  an  act  of  God,  see  Blythe  v. 
Denver  &  R.  G.  R.  Co.  (Colo.)  11  L.  R.  A.  615,  and 
Tiote;  also  Long  v.  Pennsylvania  R.  Co.  (Fa.)  14  L. 
85  L.  R.  A. 


R.  A.  741;  Lang  v.  Pennsylvania  B.  Co.  (Pa.)  90  L. 
R.  A.  360:  and  Libby  v.  Maine  C.  R.  Co.  (Me.)  90  L. 
EL  A.  812. 
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was  entered,  and  this  judsment  was  affirmed 
by  the  appellate  court.  The  case  is  brought 
to  this  court  under  a  certiticate  of  importance. 
In  their  opinion  deciding  this  case  the  ap- 
pellate court  thus  describe  the  flood  which  de- 
stroyed the  baggage  car  containing  appellant's 
trunk,  as  such  description  appears  from  the 
testimony  to  be  found  in  the  record:  **The 
flood  that  was  encountered  far  exceeded  what 
had  ever  before  been  known  in  the  region 
where  it  occurred.  There  was  a  great  fall  of 
raio,  lasting  many  hours,  which  raised  the 
riyer  to  a  height  never  before  known,  and 
caused  washouts  and  landslides  to  an  extent 
necessitating  the  train  carrying  the  trunk  to 
come  to  a  stand.  As  the  stream  rose,  the 
train  was  shifted  from  place  to  place,  to  keep 
it  in  safety,  and,  because  of  washouts  ahead 
and  behind,  it  could  not  proceed  far,  either  in 
the  direction  of  returning  or  advancing. 
After  remaining  in  this  position  for  several 
hours,  the  South  Fork  dam,  which  was  located 
on  a  tributary  stream  a  few  miles  above  where 
the  train  stood,  and  formed  a  reservoir  there 
at  a  very  much  greater  elevation,  broke,  and 
lei  into  the  narrow  valley  what  witnesses  de- 
scribed as  a  great  wall  or  wave  of  water  from 
20  to  30  feet  high.  Of  course  everything  was 
swept  before  it.  Trees,  houses,  railroad 
tracks,  cars,  and  engines,  iron  bridges,  and 
stone  viaducts  were  carried  before  its  force, 
and  so  complete  was  the  devastation  wrought, 
it  was  testified  in  the  case,  that  it  cost  the 
railroad  company  $600,000  to  put  its  road- 
bed, tracks,  and  bridges,  within  a  distance 
approximating  7  miles,  in  the  condition  they 
were  in  before  the  flood.  Only  those  per- 
sons who  were  on  the  alert  and  on  the  hill- 
sides escaped  death.  The  engineer  of  the  lo- 
comotive to  the  train  in  question  escaped  only 
bj  fleeing  up  the  hillside.  His  locomotive  was 
turned  over,  and  the  baggage  car  which  was 
coupled  to  it,  and  in  which  plaintiff's  trunk 
was  being  carried,  was  swept  away,  and  it 
was  testified  that  the  car  was  never  afterwards 
found  in  recognizable  form." 

Messrs,  Barnham  ft  Baldwin,  for  appel- 
lant: 

The  implied  undertaking  is  that  passenger 
and  baggage  shall  travel  together  on  the  same 
train  throughout  the  journey,  and  if  passenger 
and  trunk  become  separated  and  the  trunk  is 
lost  the  carrier  is  liable. 

Schouler,  Bailm.  &  Carr.  2d  ed.  f  1  672, 
675;  WiUon  v.  Grand  Trunk  R  Co,  56  Me. 
60,  96  Am.  Dec.  435;  Fairfax  v.  Neto  York  C. 
&H.R.II  Co.  73  N.  Y.  167,  29  Am.  Rep. 
119;  Toledo,  8t.  L.  <fe  K.  C.  R  Co.  v.  Tapp, 
6  Ind.  App.  304. 

The  flood  in  which  plaintiff's  trunk  was  lost 
was  not  entirely  free  from  human  intervention, 
and  was  therefore  not  an  "act  of  God." 

Pohck  V.  Pioe/ie,  35  Cal.  416,  95  Am.  Dec. 
Ho;  Chieaffo  <fc  2i.  W,  R  Co.  v.  Sawyer,  69 
Ili.  285, 18  Am.  Rep.  613;  Merchant  Despatch 
Transp,  Co,  v.  Smith,  76  111.  542;  Steele  v.  Mc- 
Tyer,  81  Ala.  667,  70  Am.  Dec.  516;  New 
Brunsimk  8.  B.  &  C.  Transp.  Co,  v.  Tiers, 
24  N.  J.  L.  697.  64  Am.  Dec.  394. 

Where  the  negligence  of  a  carrier  concurs 
with  an  act  of  Qod,  and  is  one  of  the  causes  in 
^5  L  R.  A. 


a  direct  sequence  producing  the  loss,  the  car- 
rier is  liable. 

Michigan  C.  R  Co.  v.  Curtis,  80  III.  324; 
MichaeU  v.  New  York  C.  R.  Co,  30  N.  Y.  564, 
86  Am.  Dec.  415;  Bead  v.  Bpaulding,  30  N.  Y. 
630,  86  Am.  Dec.  426;  Condiet  v.  Grand 
Trunk  B.  Co,  54  N.  Y.  500;  Bostidck  v.  Balti- 
more <&  0,  B.  Co.  45  N.  Y.  712;  Dunson  v. 
New  York  C.  B,  Co.  3  Lans.  265;  McGraw  v. 
Baltimore  cfc  0.  B,  Co,  18  W.  Va.  861,  41  Am. 
Rep.  696;  Deming  v.  Grand  Trunk  B,  Co.  48 
N.  H.  455,  2  Am.  Rep.  267;  Bead  v.  St.  Louis, 
K,  C.  &  N.  B,  Co,  60  Mo.  199;  Pruitt  v.  Han- 
nibal <fc  St.  J,  B,  Co,  62  Mo.  527;  Wolf  v. 
American  Exp.  Co.  43  Mo.  421,  97  Am.  Dec. 
406;  Southern  Exp.  Co.  v.  Womaek,  1  Heisk. 
256;  Davis  v.  Garrett,  6  Bing.  716;  WiUiams 
V.  Grant,  1  Conn.  487,  7  Am.  Dec.  235; 
CroOfy  V.  Fitch,  12  Conn.  41().  31  Am.  Dec. 
746;  PhiUips  v.  Brigham,  26  Ga.  617.  71  Am. 
Dec.  227;  Shearm.&  Redf.  Neg.  4th  ed.  •[ 
89;  Badgers  v.  Central  R  B.  Co.  67  Cal.  606; 
Salisbury  v.  Herchenroder,  106  Mass.  458,  8 
Am.  Rep.  354;  Biggins  v.  Dewey,  107  Mass. 
494,  9  Am.  Rep.  63;  Philadelphia  d  B.  B,  Co, 
V.  Anderson,  94  Pa.  360,  39  Am.  Rep.  787; 
Baltimore  dt  0.  B.  Co,  v.  Sulphur  Spring  In- 
dependent School  Dist.  96  Pa.  65,  42  Am.  Rep. 
529. 

A  contract  to  carry  passenger  and  baggage 
is  to  be  construed  according  to  the  place  of 
complete  performance,  which  is  at  the  end  of 
the  journey. 

Brown  v.  Camden  dh  A,  B.  Co.  83  Pa.  316; 
Whart.  Confi.  L.  §  401;  Story,  Confi.  L.  1 288; 
Curtis  V.  Delaware,  L.  <fc  W.  B.  Co.  74  N.  Y. 
116,  30  Am.  Rep.  271;  Brown  v.  Canadian  P. 
B.  Co.  4  Manitoba  L.  Rep.  396. 

This  is  a  suit  on  contract  to  safely  carry  and 
deliver.  There  having  been  a  breach  of  con- 
tract, a  verdict  should  have  been  directed  for 
plaintiff  for  at  least  nominal  damages  and 
costs. 

Collar  V.  Patterson,  137  111.  406. 

3/r.  Oeorffe  WUlard,  for  appellee; 

A  carrier's  liability  for  loss  of  baggage  is  not 
to  be  determined  by  the  laws  of  the  place  of 
destination. 

Pennsylvania  Co.  v.  Fairchild,  69  111.  260; 
Milwaukee  &  St.  P.  B.  Co.  v.  Smith,  74  111.  197; 
BurchardY,  Dunbar,  82  111.  450,  25  Am.  Rep. 
334;  Michigan  C,  B.  Co.  v.  Boyd,  91  III.  268; 
Merchants'  Despatch  Transp.  Co.  v.  FwrtJimann, 
149111.  66. 

This  case  is  ruled  by  Long  v.  Pennsylvania 
B,  Co.  147  Pa.  343, 14  L.  R.  A.  741. 

Magrruder,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Appellee's  contention  is  that  the  flood  by 
reason  of  which  appellant's  baggage  was  lost 
was  an  act  of  God,  and  that  it  is  not  liable 
for  such  loss  under  the  well-established  rule 
that  "a  common  carrier,  liable  as  an  insurer 
for  the  property  intrusted  to  him  for  the  pur- 
pose of  transportation,  is  nevertheless  ex- 
cused from  responsibility  for  the  losses  which 
are  caused  by  an  act  of  God."  1  Am.  &  Eng, 
Enc.  Law,  2d  ed.  p.  592.  It  is  appellanvs 
contention  that  the  railroad  company  should, 
by  placing  a  white  tag  on  his  trunk  at  Cin- 
cinnati, or  by  some  other  means,  have  pro- 
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vided  that  it  should  travel  with  him  by  the 
same  train  throughout  the  journey;  that  it 
did  not  do  so;  that,  as  a  result  of  its  negli- 
gence in  so  failing  properly  to  check  his 
trunk,  it  was  separated  from  him  during  the 
journey,  and  was  lost;  and  that,  even  if  this 
flood  was  an  act  of  God,  that  the  appellee's 
negligence  in  failing  properly  to  check  the 
trunk  concurred  with  the  act  of  God,  and 
thereby  made  appellee  liable  for  the  resulting 
loss  or  damage. 

1.  The  Johnstown  flood,  as  it  is  called,  by 
reason  of  which  appellant's  baggage  was  lost, 
was  an  act  of  God.  In  Long  v.  PeuTiiyltania 
R.  Co.  147  Pa.  848,  14  L.  R.  A.  741,  which 
was  an  action  brought  to  recover  the  value 
of  two  trunks  and  their  contents  delivered  to 
the  Pennsylvania  Railroad  Company  in  Cin- 
cinnati for  transportation  to  Washington,  and 
where  it  appears  that  the  trunks  lost  were 
contained  in  the  baggage  car  of  the  day  ex- 
press which  was  destroyed  by  the  Johnstown 
flood,  so  called,  on  May  31,  1889,  the  supreme 
court  of  Pennsylvania  held ,  upon  substantially 
the  same  evidence  which  is  found  in  the  rec- 
ord in  the  case  at  bar,  that  said  flood  was  '*an 
inevitable  accident,  properly  described  as 
actus  Dei.'*'  In  the  Long  Case,  however,  there 
was  no  question  as  to  whether  or  not  the  goods 
lost  were  upon  the  right  train ;  that  is  to  say, 
the  point  was  not  there  made  that  the  personal 
baggage  of  the  passenger  had  been  shipped 
upon  a  different  train  from  that  on  which  the 
passenger  himself  took  passage. 

2.  There  is  some  conflict  among  the  author- 
ities as  to  the  liability  of  a  common  carrier 
where  the  loss  of  goods  in  its  or  his  possession 
is  due,  not  solely  and  only  to  an  act  of  God, 
but  to  an  act  of  God  combined  with  the  negli- 
gence of  the  carrier.  Many  cases  hold— and 
such  seems  to  be  the  tendency  of  the  decisions 
in  this  state — that  a  common  carrier  is  not  ex- 
empt from  liability  for  a  loss  which  takes 
place  because  of  an  act  of  God,  if  such  carrier 
has  been  guilty  of  any  previous  negligence  or 
misconduct  which  brings  the  property  in  con- 
tact with  the  destructive  force  of  the  a4itus  Dei, 
or  unnecessarily  exposes  it  thereto.  A  loss  or 
injury  is  due  to  the  act  of  God  when  it  is  oc- 
casioned exclusively  by  natural  causes,  such 
as  could  not  be  prevented  by  human  care, 
skill,  and  foresight;  and  where  property  com- 
mitted to  a  common  carrier  is  brought  hy  the 
negligence  of  the  carrier  under  the  operation  of 
natural  causes  that  work  its  destruction,  or  is, 
by  the  negligence  of  the  carrier,  exposed  to 
such  cause  of  loss,  the  carrier  is  responsible. 
"It  is  universally  agreed  that,  if  the  damage 
is  caused  by  the  concurring  force  of  the  de- 
fendant's negligence  and  some  other  cause,  for 
which  he  is  not  responsible,  including  the  act 
of  God,  .  .  .  the  defendant  is  nevertheless  re- 
sponsible if  his  negligence  is  one  of  the  proxi- 
mate causes  of  the  damage."  1  Sbearm.  & 
Redf.  Neg.  4th  ed.  §  89.  The  doctrine  is  thus 
clearly  stated  by  the  supreme  court  of  Mis- 
souri in  Wolf  V.  American  Exp.  Co.  48  Mo.  421, 
97  Am.  Dec.  406.  "The  act  of  God  which  ex- 
cuses the  carrier  must  not  only  be  the  proxi- 
mate cause  of  the  loss,  but  the  better  opinion 
is  that  it  must  be  the  sole  cause.  And  where 
the  loss  is  caused  by  the  act  of  God,  if  the  neg- 
Mgence  of  the  carrier  mingles  with  it  as  an  ac- 
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tive  and  co-operatins  cause,  he  is  still  reepon- 
sible."  In  line  with  this  principle,  miDT 
authorities  hold  that,  where  the  unnecessvj 
delay  of  the  carrier  subjects  the  goods  in  his 
possession  to  a  loss  by  an  act  of  God  which 
they  would  not  otherwise  have  met  with,  the 
delay  is  of  itself  such  negligence  as  will  make 
him  liable  for  the  loss.  Michigan  G.  R  Co.  ?. 
Curtis,  80  111.  324;  Michaels  v.  Ifew  York  C  R. 
Co.  80  N.  Y.  664,  86  Am.  Dec.  415;  Ready. 
Spaulding,  80  N.  Y.  680,  86  Am.  Dec.  428: 
McOraw  v.  Baltimore  <fe  0.  R.  Co.  18  W.  Va. 
861.  41  Am.  Rep.  696;  DeminoY.  Grand  TntiJi 
R.  Co.  48  N.  H.  455.  2  Am.  Rep.  267;  BeadT. 
St.  Louis,  K.  C  dt  N.  R.  Co.  60  Mo.  199; 
Davis  V.  Oarrett,  6  Bing.  716;  Williams  t. 
Grant,  1  Conn.  487,  7  Am.  Dec.  285;  Crosby  v. 
Fitch,  12  Conn.  410.  81  Am.  Dec.  745;  Rod^n 
V.  Central  P.  R.  Co.  67  Cal.  607;  Saliibury 
V.  Ilerchenroder,  106  Mass.  458,  8  Am.  Rep. 
354;  Higgins  v.  Dewey,  107  Mass.  494.  9  Am. 
Rep.  68:  Philadelphia  d;  R.  R.  Co.  v.  Ander- 
sen, 94  Pa.  860,  39  Am.  Rep.  787;  Baltimore  ^ 
0.  R.  Co.  V.  Sulphur  Spring  Independent 
Sohool  Dist.  96  Pa.  65,  42  Am.  Rep.  529.  We 
are  inclined  to  think  that  this  is  the  correct  doc- 
trine. There  are  cases  which  hold  to  the  con- 
trary, among  which  are  the  leading  cases  of 
Denny  v.  New  York  C  R.  Co.  18  Gray,  481,  74 
Am.  Dec.  645,  and  Monison  v.  Davis,  20  Pa. 
171,  57  Am.  Dec.  695.  upon  the  ground  that 
such  delay,  whether  justifiable  or  not.  should 
not  be  regarded  as  the  proximate,  but  only  a? 
the  remote,  cause  of  the  loss.  It  will  be  found, 
however,  upon  examination,  that  most  of  these 
cases  are  cases  where  mere  delay,  without  other 
negligence,  brings  the  property  loss  within  the 
operation  of  the  natural  cause  defined  to  be  an 
act  of  God.  1  Am.  &  £ng.  Euc.  Law,  2d  ed. 
p.  596.  In  the  case  at  bar,  when  the  appellant 
bought  his  tickets  for  a  passage  upon  the  lim- 
ited express  train,  and  applied  to  have  his 
baggage  checked,  there  was  an  implied  under- 
taking on  the  part  of  appellee  that  his  baggage 
should  go  on  the  same  train  on  which  he  took 

Csage;  and  appellee  was  bound  to  send  his 
fcage  on  the  same  train  on  which  he  went, 
unless  the  appellant  gave  some  direction,  or  did 
something,  or  omitted  to  do  something,  which 
authorized  appellee  to  send  his  baggage  bv 
some  other  train.  "The  implied  undenakiog 
of  the  passenger  carrier  as  to  transporting  bag- 
gage is  that  passenger  and  baggage  shall  go  to- 
gether; since  all  baggage  is  taken  with  refer- 
ence to  the  wants  of  a  particular  journey. 
.  .  .  Nor  ought  the  carrier  without  permis- 
sion, to  send  the  baggage  by  later  trains  or  a 
different  route,  unless  in  a  strong  case  of  neces- 
sity. We  need  hardly  add  that  if  through  the 
carrier's  own  action  passenger  and  bagga^ 
become  separated,  the  carrier  bears  the  risk.'* 
Schouler.  Bailm.  &  Carr.  2d  ed.  §  675;  Wilf^n 
V.  Grand  Trunk  R.  Co.  56  Me.  60,  96  Am. 
Dec.  435;  Fairfax  v.  New  Fork  C.  db  H.  R  R. 
Co.  78  N.  Y.  167,  29  Am.  Rep.  119;  Toledo,  St. 
L,  db  K.  C.  R.  Co.  V.  Tapp,  6  Ind.  App.  804. 

It  was  a  question  of  fact  in  this  case  whether 
or  not  appellee  was  guilty  of  a  violation  of  its 
implied  undertaking  or  contract  to  send  the 
baggage  on  the  same  train  with  appellant;  in 
other  words,  whether  or  not  appellee  was 
guilty  of  negligence  in  no.t  taking  proper  steps 
to  have  the  baggage  carried  by  the  train  on 
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which  appellant  traveled,  and  to  have  it  so 
carried  throughout  the  whole  length  of  the 
journey;  or  whether  the  failure  to  have  the 
baggaee  transferred  to  the  baggage  car  of  the 
limit  ea  express  train  at  Pittsburg  was  in  anv 
way  the  fault  of  the  appellant.  We  think 
that  the  court  erred  in  not  submitting  this 
question  of  fact  to  the  jury,  and  in  directing 
a  verdict  for  the  defendant  without  permitting 
the  jury  to  pass  upon  such  question.  If  ap- 
pellant's trunk  had  been  transferred  at  Pitts- 
burg to  the  baggage  car  attached  to  the  lim- 
ited express  train  n'om  Chicago,  as  was  done 
wlih  the  sleeping  car  in  which  appellant  was 
traveling,  the  trunk  would  have  passed 
through  the  place  of  danger  before  the  flood 
occurred,  ana  would  not  have  been  destroyed 
or  lost  by  reason  of  the  flood.  If  the  appellee 
was  guilty  of  negligence  in  failing  to  put  the 
trunk  upon  the  right  train, — upon  the  train 
where  its  implied  contract  with  appellant  re- 
quired it  to  put  the  trunk, — it  was  guilty  of 
negligence  which  brought  the  trunk  in  direct 
contact  with  the  force  known  as  an  act  of  God. 
"If  the  superior  force  would  have  produced 
the  same  damage  whether  the  defendant  had 
been  negligent  or  not,  his  neglicrence  is  not 
deemed  the  cause  of  the  injury."  Shearm.  & 
Kedf.  Neg.  4th  ed.  §  89.  But  here  it  cannot 
be  said  that  the  flood  would  have  caused  the 
loss  if  the  trunk  had  been  transferred  to  the 
limited  express  train  at  Pittsburg. 

It  is  said,  however,  that  the   contract  of 
transportation  was  made  at  Cincinnati,  Ohio; 
that  such  a  contract,  and  the  liabilities  of  the 
parties  under  it,  are  governed  by  the  law  of 
the  place  where  the  contract   is  made;  that 
the  contract  to    transport  appellant's  trunk, 
baring  been  made  in  Ohio,  must  be  governed 
by  the  law  of  Ohio;  that,  by  the  law  of  that 
stale,  loss  of  goods  in  the  possession  of  a  com- 
mon carrier,  occurring  by  reason  of  an  act  of 
God,  even  though  such  loss  would  not  have 
been  met  with  but  for  unnecessary  delay  on 
the  part  of  the  carrier,  relieves  the  carrier  of 
liability  for  the  loss;  and  that  the  case  of 
DanieU  v.  BaUantine,  28  Ohio  St.  532,  18  Am. 
Hep.  264,  which  whs  introduced  in  evidence, 
shows  wbat  the  law  of  Ohio  is  upon  this  sub- 
ject.   If  the  doctrine  of  lex  loci  contrcuitus  is 
spplicable  to  this  case,  and  if  the  case  referred 
to  is  the  law  of  Ohio,  we  do  not  think  that  the 
contention  set  up  can  be  maintained,  because 
the  doctrine  of  the  Daniels  Case  is  not  appli- 
cable  here.    In    that   case    the   action    was 
brought  to  recover  the  value  of  a  barge,  which 
defendant  contracted  to  tow  by  means  of  a 
steam  tug  from  Bay  City,  Michigan,  to  Buffalo, 
New  York,  and  which  was  lost  in  a  storm  on 
Lake  Erie.    It  appears  that  after  the  voyage 
was  begun  the  defendants  delayed  on  the  route 
three  days,  and  then  began  the  voyage  again, 
and  while  on  such  delayed  voyage  the  barge 
and  tug  were  overtaken  by  the  storm  and  lost, 
The  court  expressly  states  that  the  defendants 
jnthat  case  were  not  common  carriers,  and 
jhat,  although  they  had  such  control  of  the 
barge  as  was  necessary  to  enable  them  to  move 
«.  yei  the  plaintiffs  had  possession  of  it,  "and 
for  most  purposes  it  remained  in  their  custody 
?nd  care."    The  case,  however,   presents  an 
instance  of  mere  delay  without  other  negli- 
S^Qce.    If,  in  the  case  at  bar,  the  trunk  had 


been  placed  upon  the  right  train,  and  that 
train  had  been  delayed  on  the  way,  and  by 
reason  of  such  delay  had  come  in  contact  with 
the  flood,  then,  perhaps,  there  would  be  a  re- 
semblance between  this  case  and  the  Ohio  case. 
But  here  the  delay  did  not  result  simply  from 
a  halting  or  stopping  in  the  movement  of  a 
train  which  was  carrying  the  trunk  in  pur- 
suance of  the  contract  of  carriage,  but  it  re- 
sulted from  negligence  in  falling  to  keep  an 
implied  contract  to  carry  the  trunk  upon  a  par- 
ticular train,  and  in  violating  that  contract  bj 
carrying  the  trunk  upon  a  different  train  from 
the  one  agreed  upon ;  that  is,  upon  the  assump- 
tion that  the  facts  would  show  no  excuse  for 
not  keeping  the  contract.  It  is  like  a  devia- 
tion from  ibe  usual  course  by  the  master  of  a 
vessel,  during  which  a  cargo  is  injured  by  a 
storm  at  sea.  In  such  case  the  deviation  is  re- 
garded as  a  sufficiently  proximate  cause  of  the 
loss  to  entitle  the  freighter  to  recover,  as  it 
brings  the  vessel  in  contact  with  the  storm,  in 
itself  the  act  of  God.  Dams  v.  Garrett,  6 
Bing.  716.  Here  was  a  deviation  from  the 
contract  by  the  use  of  one  agency  of  transpor- 
tation not  agreed  upon,  instead  of  the  use  of 
another  agency  of  transportation  which  was 
agreed  upon,  thereby  bringing  the  property  in 
transit  in  contact  with  the  flood,  in  itself  the 
act  of  God.  In  Davis  v.  Garrett,  supra,  it  was 
urged  that  there  was  no  natural  or  necessary 
coonectioA  between  the  wrong  of  the  master 
in  taking  the  barge  out  of  its  proper  course 
and  the  loss  itself,  "for  that  the  same  loss 
might  have  been  occasioned  by  the  very  same 
tempest  if  the  barge  had  proceeded  in  her  di- 
rect course;"  but  the  court  held  the  objection 
untenable,  and  Tindal,  Ch.  J.,  there  said: 
"The  same  answer  might  be  attempted  to  an 
action  against  a  defendant  who  had  by  mistake 
forwarded  a  parcel  by  the  wrong  conveyance, 
and  a  loss  had  thereby  ensued;  and  yet  the 
defendant  in  that  case  would  undoubtedly  be 
liable."  The  language  last  quoted  is  precisely 
applicable  to  the  case  at  bar,  which  is  not  a 
case  of  delay  in  the  transportation  of  goods 
being  carried  by  the  right  conveyance,  as  in 
Daniels  v.  BaUantine,  sypra,  but  a  case  of  neg- 
lect in  forwarding  a  trunk  by  the  wrong  con- 
veyance, to  wit.  by  the  day  express,  instead  of 
the  limited  express.  Of  course,in  all  that  is  here 
said  it  is  not  intended  to  express  any  opinion 
as  to  whether  the  failure  to  ship  the  trunk  by 
the  right  train  at  Pittsburg  was  or  was  not  the 
fault  of  the  appellee,  in  view  of  the  conflict  in 
the  testimony  as  to  the  circumstauces  attend- 
ing the  checking  and  shipment  of  the  trunk. 
But,  if  there  was  nothing  in  such  circum- 
stances which  excused  appellee  from  its  im- 
plied obligation  to  ship  the  trunk  from  Pitts- 
burg upon  the  train  carrying  appellant 
eastward  from  that  point,  then  we  think  that 
the  property  was  unnecessarily  exposed  to  the 
destructive  power  of  the  flood  in  question 
through  the  previous  negligence  or  miscon- 
duct of  appellee,  and  consequently  that  ap- 
pellee is  not  excused.  Williams  v.  Grant,  1 
Conn.  487,  7  Am.  Dec.  235. 

Hence  the  case  should  have  been  allowed  to 
go  to  the  jury  under  the  instructions  asked  by 
appellant  upon  this  question.  For  the  reason 
thus  indicated,  the  judgments  of  the  appellate 
court  and  of  the  superior  court  of  Cook  county 
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are  reversed,  and  the  cause  is  remanded  to  said 
superior  court  for  further  proceeding  in  ac- 
cordance with  the  views  herein  expressed. 
Reversed  and  remanded. 

Rehearing  denied  October  18.  1896. 


Mary  J.   GLOVER  et  al.,    Appts., 

V. 

Moses  B.   CONDELL. 

(leS  TU.  660.) 

1.  A  will  directiiifif  the  executors  to  sell 
the  estate,  real  and  personal,  and  pay  all  the 
leeracies  out  of  the  proceeds,  is  to  be  regarded  as 
one  of  personalty,  and  not  of  land. 

8.  The  death  of  testator's  wife  before 
his  death  willl  cause  the  lapse^  not  only 
of  a  provision  for  payment  to  her  durinir  life 
of  the  interest  or  dividends  on  a  portion  of 
the  estate  given  in  trust  for  a  son,  but  in  case  of 
his  death  without  living  issue  to  her,  but  also  of  a 
provision  for  adding  the  share  of  any  child  dying 
without  living  heirs  of  his  body  to  the  sum  held 
in  trust  for  her  benefit  for  life. 

8.  The  rule  that  if  a  lei^si'tee  dies  before 
the  testator  the  legacy  lapses,  does  not  extend 
to  a  legacy  given  over  after  the  death  of  the  first 
legatee. 

4.  The  lapsing^  of  a  provision  for  the  ad- 
dition to  the  sum  held  in  trust  for  the 
testator's  wife*  of  the  share  of  a  child  dying 
without  living  children,  does  not  cause  to  lapse  a 
further  provision  that  upon  the  death  of  the 
widow  the  same  shall  be  divided  among  testator's 
children  in  the  same  manner  as  is  provided  for 
the  distribution  of  her  share. 

6.  Alprovision  of  a  will  that  the  share 
of  a  chUd  'dyinfl:  without  living  chUd- 
ren  shall  be  added  to  the  sum  held  in  trust  for 
the  benefit  of  testator^s  wife,  and  upon  her  death 
**the  same  shall  be  divided  amongst  my  children 
in  the  same  manner  as  is  provided  for  the  dis- 
tribution of  her  share,**  while  the  will  provided 
only  for  payment  of  the  interest  or  dividends 
upon  the  wife^s  share  to  the  children,  and  not  for 
the  disposition  of  the  principal,  will  be  construed 
to  provide  for  the  provision  of  the  deceased 
chlld*8  share  among  the  children  in  the  same 
manner  as  is  provided  for  the  distribution  of  the 
income  or  dividends  of  the  v»ife*8  share. 

6*  A  fi^  over  in  the  event  of  the  death 
of  any  of  testator's  children  ''without 
living  heirs  of  their  body**  imports  a  definite  fail- 
ure of  issue,  and  does  not  contravene  the  rule 
against  perpetuities,— especially  where  the  gift  is 
of  personalty  and  the  share  of  any  child  dying 
without  living  heirs  is  to  bo  divided  among  the 
remaining  children  of  testator. 

7*  Personal  propertylis  not  within  the  stat. 
ute  of  uses. 

8.  A  bequest  to  testator's  son,  and,  in 
case  of  his  death  without  living  heirs  of  his 
body,  then  over,  gives  him  the  ownership  of  the 
fund  subject  to  the  limitation  over  upon  such 
contingency,  whether  the  rule  in  Shelley^i^  Case  is 
applied  or  not. 

9.  At  common  law  there  could  be   no 


Note.— For  the  effect  of  a  gift  to  the  heirs  of  the 
first  taker,  see  Vanlinder  v.  Carpenter  (Til.)  2  L.  R. 
A.  456.  and  note;  Re  Browning  (R.  I.)  8  L.  R.  A.  209; 
Trumbull  v.  Trumbull  (Mass.)  4  L.  R.  A.  117;  Conger 
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limitaUon  over  of  a  chattel,  but  by  a  gift 

of  a  chattel  to  one  for  life,  with  a  limitation  ove 
to  another,  the  former  took  the  absolute  ticleand 
the  limitation  over  was  void  both  at  law  and  lo 
equity,  although  in  the  course  of  tiqie  equity  tw( 
established  the  doctrine  that  in  such  a  case  Uk 
limitation  is  good  as  an  executory  devise. 

10.  A  release  in  tiie  form  of  aa  ordi- 
nary quitclaim  of  all  the  ''claim,  rigfau  tiile. 
and  interest'*  of  the  releasor  in  his  fatber'»  es- 
tate, will  not  cover  a  future  contingent  interef: 
limited  to  the  surviving  members  of  a  class  <  f 
which  he  is  a  member  upon  the  event  of  the 
death  of  one  of  them  without  living  issue  at  thf 
time  of  his  death,  where  there  are  no  terms  uM 
which  can  be  construed  as  referring  to  future  in- 
terests. 

11.  A  testamentary  trust  to  diwide  a 
Aind  amon^  testator's  children  in  sucfa 
proportions  as  their  circumstances  may  require 
to  keep  them  from  want  or  to  furnish  them  the 
necessaries  of  life  for  themselves  and  tbeir 
children  will  be  executed  by  the  court  by  an 
equal  division  among  the  children,  where  there  e 
nothing  to  show  that  any  of  them  are  in  such  cir- 
cumstances as  require  them  to  be  kept  tn>ffl 
want,  or  to  be  furnished  with  the  necessarie*  of 
life. 

1 2.  Under  a  provision  of  a  codicil,  thst 
if  in  tiie  "setUement**  of  the  estate  ac- 
cording to  the  provisions  of  the  will  it  shall  ap- 
pear that  the  amount  advanced  to  a  son  exceeds 
his  share  of  the  estate  his  share  shall  be  what  be 
has  already  received,  and  his  notes  shall  be  can- 
celed and  delivered  to  him,  the  interest  of  a  soo 
in  an  executory  contingent  bequest  aocniinir 
upon  the  death  of  another  son  without  liviiig 
heirs  in  the  course  of  the  execution  of  a  tesu> 
mentary  trust  is  not  cut  off. 

(November  10, 1886.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Appellate  Court,  Third  District,  re- 
versing a  decree  of  the  Circuit  Court  for 
Adams  County  in  favor  of  defendants  in  an 
action  brought  to  enforce  a  claim  to  share  In  a 
fund  which  had  arisen  under  the  terms  of  the 
will  of  Thomas  Condell,  deceased.    Bettned. 

Statement  by  Magpruder,  Ch.  J. : 
This  is  a  bill  filed  on  February  13,  188*3,  by 
Mary  J.  Glover  and  Emily  Montgomeir. 
daughters  of  Thomas  Condell,  deceased,  and 
devisees  under  his  will,  and  Winthrop  Sod- 
duth,  wbo  was  appointed  successor  in  trust 
under  said  will,  on  May  14,  1892,  by  decree 
of  the  circuit  court  of  Adams  county,  against 
Moses  B.  Condell  and  Thomas  £.  CondelU 
sons  of  said  Thomas  Condell,  and  devisees  un- 
der his  will,  alleging,  among  other  things, 
"that  by  virtue  of  advancements  to  and  re- 
leases by  said  Moses  B.  and  Thomas  £..  and 
the  matters  alleged,  neither  of  them  had  at  the 
death  of  said  Thomas  Condell,  nor  now  have, 
any  interest  remaining  in  or  to  the  estate  of 
said  Thomas  Condell,  deceased,  under  his  will 
and  codicil,  either  directly  or  by  way  of  con- 
tingent remainder,  upon  the  death  of  Albert 
B.  Condell,"  hereinafter  named;  and  further 
alleging  that,  "by  reason  of  the  questions 
arising  concerning  the  construction  of  said 


V.  Lowe  (Ind.)  9  L.  R.  A.  166;  Ebey  v.  Adams  (III.* » 
L.  R.  A.  1(B:  Fowler  v.  Black  (IIJ.)  U  L.  R.  A.  «»» 
and  note;  Starnes  v.  Hill  ( N.  C.)  22  L.  R.  A.  6W:  Mc- 
Ilhinny  v.  HcUhinny  (Ind.)  84  L.  R.  A.  489. 
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will  and  codicil,  and  said  releases,  upon  the  I 
matters  above  stated,  your  orator,  Wintbrop 
Suddutb,  trustee,  is  in  doubt  to  whom  to  pay 
the  interest  accrued  on  the   trust   fund  of 
|l4,000  since  October  80, 1892,  the  date  of  the 
death  of  said  Albert  B.  Condell,  who  was  en- 
titled to  the  interests  of  said  fund  while  he 
lived,  and  whether  he  should  pay  over  the 
priDcipal  of,  or  only  the  interest  upon,  said 
fund  to  the  parties  entitled,  and  he  desires  the 
construction  of  said  will,  as  to  his  duties  as 
trustee  Uiereunder,  and  to  administer  the  trusts 
of  said  will  under  the  direction  of  the  court;" 
and  praying  "that  said  will  and  codicil  and  re- 
leases may  be  construed  by  the  court,  and 
trusts  of  said  will  carried  into  effect,  and  the 
rights  and  interests  of  all  the  parties  under 
s&id  will  may  be  ascertained  and  declared; 
that  the  trusts  of  said  will  and  codicil  may  be 
performed  and  carried  into  execution  by  and 
under  the  direction  of  the  court;   that  the 
duties  of  said  trustees,  as  to  the  management, 
investment,  and  distribution  of  the  said  trust 
fund  under  said  will  be  determined;  that  an 
account  may  be  taken, — with  prayer  for  gen- 
eral   relief."    Default   was   entered   against 
Thomas  £.  Condell.    Moses  B.  Condell  filed 
an  answer  denying  the  material  allegations  of 
the  bill,  and  denying  that  he  had  no  further 
interest  in  the  fund  in  litigation.    The  circuit 
court,  upon  a  hearing,  declared  and  decreed 
that  the  two  sums  of  |14,000  held  by  Sudduth, 
as  trustee,  respectively,  for  Emily  E.  Mont- 
gomery and  Albert  B.  Condell,  were  and  are 
parts  of  the  testator's  estate,  and  that  Moses  B. 
Condell  and  Thomas  E.  Condell,  having  re- 
ceived by  way  of  advancements  amounts  in 
excess  of  the  one-sixth  share  each  of  the  testa- 
tor's estate,  had  no  interest  or  right  whatever 
in  the  fund  accruing  to  Albert  B.  under  the 
will,  but  that  all  interest  and  right  in  such 
trust  fund  vested  in  Mary  J.  Glover  and  Emily 
Montgomery,  to  whom  the  court  decreed  the 
trustee  should  pay  and  disburse  such  fund  in 
accordance  with  the  provisions  of  the  will. 
Moses  B.  Condell  prosecuted  an  appeal  from 
the  decree  of  the  circuit  court  to  the  appellate 
court.    The  appellate  court  reversed  the  de- 
cree of  the  circuit  court,  and  remanded  the 
cause,  with  directions  "to  the  chancellor  to 
declare,  by  a  decree  to  be  entered  in  the  cause, 
that  the  fund  created  by  a  will  in  favor  of  Al- 
bert B.  Condell,  and  upon  which  he  was  en- 
titled to  receive  the  interest  accruing  during 
his  lifetime,  upon  the  death  of  said  Albert  B., 
constituted  a  trust  fund,  to  be  held  by  a  trus- 
tee, acting  under  the  provisions  of  the  will  of 
Thomas  Condell,  deceased,  and  to  decree  that 
such  fund  shall  be  administered  as  follows: 
Such  trustee  shall  invest  the  funds  in  stocks, 
or  cause  it  to  be  loaned  out  at  interest,  with 
good  security,  and  shall  pay  the  interest  or 
dividends  derived  therefrom  to  Mary  J.  Glover, 
Emily  Montgomery,  Moses  B.  Condell,  and 
Thomas  E.  Condell,  in  equal  parts,  unless  a 
greater  proportion  shall  be  required  to  be  paid 
to  some  one  of  them  to  keep  them  from  want, 
or  to  furnish  them  with  the  necessaries  of  life 
for  themselves  or  children,  in  which  event 
said  trustee  shall  apply  to  a  court  sitting  in 
chancery  for  specific  directions  as  to  his  du- 
ties."   The  present  appeal  is  prosecuted  from 
the  judgment  of  the  appellate  court. 

The  material  facts,  as  set  up  in  the  plead- 
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ings  and  as  established  by  the  proofs,  are  sub- 
stantially as  follows:  -Thomas  Condell  died  on 
October  11,  1880,  in  Lyon  county,  Kansas, 
leaving  a  will,  dated  December  28,  1865,  and 
a  codicil  thereto,  dated  August  19,  1867. 

The  will  is  as  follows: 

"I.  Thomas  Condell,  of  Sangamon  county, 
in  the  state  of  Illinois,  do  make  and  ordam 
this,  my  last  will  and  testament,  in  manner 
following,  to  wit: 

"First.  I  devise  to  my  wife,  Elizabeth  H. 
Condell,  so  much  of  my  household  and  kitchen 
furniture  and  provisions  as  she  may  think  fit 
to  retain  for  her  own  use. 

'  *  Secondly.  I  direct  that  my  executors,  here- 
inafter named,  shall  sell  all  the  rest  of  my  es- 
tate, both  real  and  personal,  which  I  may  leave 
at  my  death,  except  my  homestead,  on  such 
terms  as  they  may  deem  advisable;  and  they 
are  also  authorized  to  sell  my  homestead,  with 
the  consent  of  my  wife,  Elizabeth  H.  Condell, 
and  to  make  all  necessary  and  proper  convey- 
ances of  such  real  estate  as  they  may  sell. 

"Thirdly.  Out  of  the  first  proceeds  of  my 
estate  my  executors  are  to  pay  to  my  wife, 
Elizabeth  H.  Condell,  such  an  amount  as  will, 
with  the  amount  charged  to  her  in  the  account 
attached  to  this  will,  make  up  the  sum  of 
$5,000,  to  be  at  her  absolute  disposal. 

"Fourthly.  All  the  remainder  of  the  pro- 
ceeds of  my  estate,  including  cash  on  hand, 
debts  due  to  me,  stocks,  or  bonds,  to  which 
shall  be  added  all  the  advances  I  have  hereto- 
fore made  to  each  one  of  my  children  or  shall 
hereafter  make  from  time  to  time,  as  the  same 
are  or  hereafter  may  be  charged  and  set  forth 
in  the  account  attached  to  this  will,  which  ac- 
count will  be  charged  in  my  own  handwrit- 
ing, and  the  sum  of  my  estate  then  on  hand, 
composed  of  all  advances  made  to  my  children, 
debts  due  to  me  by  my  children  for  money 
loaned  them,  debts  due  to  me  by  other  per- 
sons, stocks,  bonds,  etc.  (except  the  specific 
sum  devised  to  my  wife),  shall  then  be  divided 
into  six  equal  parts,— one  part  for  the  use  of 
my  wife,  and  one  part  for  the  use  of  each  of 
my  children,  Moses  B.  Condell,  Mary  Jane 
Glover,  Thomas  E.  Condell,  Emily  Montgom- 
ery,  and  Albert  B.  Condell,  to  be  disposed  of 
as  hereinafter  directed. 

"(a)  The  sixth  part  devised  to  my  wife  is  to 
be  held  in  trust  by  my  executors,  hereinafter 
named,  and  invested  in  stocks,  or  loaned  out 
at  interest,  with  good  security,  durinc  the  life- 
time of  my  wife,  and  the  interest  or  dividends 
thereof  are  to  be  paid  to  my  wife  as  they  may 
accrue  and  are  received,  for  her  own  use  dur- 
ing her  natural  life;  and  after  her  death  the 
same  is  to  be  held  in  trust  by  my  executors  as 
trustees,  to  be  invested  in  stocks,  or  loaned  out 
at  interest,  with  good  security,  and  the  interest} 
or  dividends  is  to  be  divided  amongst  my 
children  in  such  sums  to  each,  and  in  such, 
manner  as  she,  my  wife,  may  direct  by  will, 
as  she  may  think  their  circumstances  may  re- 
quire; and  if  my  wife  should  not  make  a  will, 
then  my  executors,  as  trustees,  shall  hold  the 
same  in  trust,  and  pay  the  interest  or  divi- 
dends derived  therefrom  to  my  children  in 
such  proportions  as  their  circumstances  may 
require,  to  keep  them  from  want  or  to  f umisli 
them  the  necessaries  of  life  for  themselves  and 
children. 

"(b)  The  parts  devised  for  the  use  of  each 
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one  of  my  children  are  to  be  made  up  of  the 
amounts  charged  in  the  account  kept  and  to 
be  kept  as  aforesaid  against  each  one  of  them, 
and  such  sum  of  money,  or  notes,  or  stocks, 
as  will  make  the  one-sixth  part  as  aforesaid, 
and  so  much  is  to  be  paid  at  once  to  Moses  B. 
'Condell  as  will,  with  the  advances  charged  to 
him,  amount  to  one-half  of  his  sixth  part  as 
aforesaid;  and  the  other  half  of  the  sixth  part 
devised  to  him  is  to  be  held  by  my  executors 
as  trustees,  and  in  trust  for  him.  and  is  to  be 
loaned  out  on  good  security,  or  kept  invested 
in  stocks,  and  the  interest  or  dividends  is  to 
be  paid  over  to  him  as  the  same  accrues  and  is 
received  during  his  natural  life,  and  after  his 
death  the  principal  of  his  share  or  part  is  to 
be  paid  over  to  his  heirs. 

"(c)  And  so  much  is  to  be  paid  over  at  once 
to  Mary  Jane  Glover  as  will,  with  the  advances 
-charged  to  her,  amount  to  one  third  of  her 
sixth  part  as  aforesaid;  and  the  other  two 
thirds  of  her  sixth  part  as  devised  to  her  is  to 
be  held  by  my  executors  as  trustees,  and  in 
trust  for  her,  and  is  to  be  loaned  out  on  good 
security,  or  kept  invested  in  good  stocks,  and 
the  interest  or  dividends  is  to  be  paid  over  to 
her  as  the  same  accrues  and  is  received  during 
her  natural  life,  and  after  her  death  the  prin- 
cipal of  her  share  or  part  is  to  be  paid  over  to 
her  heirs. 

"(d)  And  so  much  is  to  be  paid  at  once  to 
Thomas  E.  Condell  as  will,  with  the  advances 
charged  to  him,  amount  to  one  third  of  his 
sixth  part  as  aforesaid;  and  the  other  two 
thirds  of  his  sixth  part  devised  to  him  is  to  be 
lield  by  my  executors  as  ti-ustees,  and  in  trust 
for  him,  and  is  to  be  loaned  out  on  good  se- 
curity, or  kept  invested  in  stocks,  and  the  in- 
terest or  dividends  is  to  be  paid  over  to  him  as 
the  same  accrues  and  is  received  during  his 
natural  life,  and  after  his  death  the  principal 
of  his  share  or  part  is  to  be  paid  over  to  his 
heirs. 

"(e)  And  so  much  is  to  be  paid  at  once  to 
Emily  Montgomery  as  will,  with  the  advances 
charged  to  her,  amount  to  one  third  of  her 
sixth  part  as  aforesaid ;  and  the  other  two  thirds 
of  the  sixth  part  devised  to  her  is  to  be  held 
by  my  executors  as  trustees,  and  in  trust  for 
iier,  and  is  to  be  loaned  out  on  good  security, 
or  kept  invested  in  stocks,  and  the  interest  or 
dividends  is  to  be  paid  over  to  her  as  the  same 
accrues  and  is  received  during  her  natural  life, 
and  after  her  death  the  principal  of  her  part 
or  share  is  to  be  paid  over  to  her  heirs. 

•'(f)  The  part  devised  to  my  son  Albert  B. 
-Condell  is  to  be  kept  by  my  executors  entire  at 
inierest  or  invested  until  he  shall  arrive  at  legal 
age,  and  so  much  of  the  interest  or  dividends 
as  may  be  necessary  to  his  support  and  to  give 
him  a  good  education  shall  be  applied  to  that 
purpose  by  my  executors;  and  when  he  shall 
arrive  at  lawful  age  he  is  to  receive  one  third 
of  his  sixth  part,  and  the  other  two  thirds  of 
the  8ixth  part  devised  to  him  is  to  be  held  by 
my  executors  as  trustees,  and  in  trust  for  him, 
and  is  to  be  loaned  out  on  good  security,  or 
kept  invested  in  stocks,  and  the  interest  or  divi- 
dends is  to  be  paid  to  him  as  the  same  accrues 
and  is  received  during  his  natural  life,  and 
after  his  death  the  principal  of  his  share  or 
part  is  to  be  paid  to  his  heirs. 

"(g)  If,  by  misfortune,  affliction,  or  other- 
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wise,  any  of  mv  children  should  not  make  a 
proper  use  of  the  income  to  be  derived  from 
their  trust  fund,  my  executors  and  trustees  are 
hereby  directed  and  authorized  to  uae  said  in- 
come in  such  a  manner  as  will  insure  to  them 
the  necessaries  of  life  and  to  keep  them  frDm 
want.  In  the  event  of  the  death  of  any  of  mr 
children  without  the  living  heirs  of  their  bod- 
ies, their  share  of  my  estate  shall  be  added  to 
the  sum  held  in  trust  for  the  benefit  of  mj 
wife,  Elizabeth  H.  Condell,  during  herDataxal 
life,  and  after  her  death  the  same  shall  be  di- 
vided amongst  my  children  in  the  same  man- 
ner as  is  provided  for  the  distribution  of  her 
share. 

"I  do  hereby  appoint  my  wife,  Elizabeth  H. 
Condell,  my  son-in-law,  John  M.  Glover.  John 
S.  Condell,  William  I.  Condell,  John  T.  Pe^ 
ers,  and  Charles  W.  Matheny  executors  of  this 
my  last  will  and  testament,  and  I  direct  that 
they  shall  not  be  required  to  give  any  bond  or 
security." 

The  codicil  to  the  will  is  as  follows: 

"If,  in  the  settlement  of  my  estate  accordinj^ 
to  the  provisions  of  the  foregoing  will,  it 
should  appear  that  the  amount  advanced  and 
loaned  to  my  son  Moses  B.  Condell  should  ex 
ceed  his  share  of  my  estate,  then  his  share 
shall  be  what  he  has  already  received,  and  his 
notes  shall  be  canceled  and  delivered  to  him. 
In  the  settlement  with  the  share  of  my  sod 
Thomas  E.  Condell,  If  he  should  die  without 
heirs  except  his  daughter,  Nellie*  his  share  of 
my  estate  shall  revert  to  my  wife  Elizabeth  H. 
Condeirs  share,  and  be  held  for  her  use  as  is 
provided  for  her  share,  except  any  sum,  not 
exceeding  $5,000,  she  or  my  executors  may  see 
fit  to  give  to  his  daughter,  Nellie,  in  trust  for 
his  said  daughter,  Nellie,  the  interest  of  which 
is  to  be  paid  to  the  said  Nellie  annually,  for 
her  individual  use,  and  for  no  other  purpose  | 
whatever." 

The  testator's  wife,  Elizabeth  H.  Condell. 
died  intestate  in  his  lifetime,  to  wit,  on  D^ 
cember  5,  1876.  He  left  no  widow,  but  five 
children,  namely,  Moses  B.  Condell,  Mary  J. 
Glover,  Thomas  E.  Condell.  Emily  Montgom- 
ery, and  Albert  B.  Condell  (the  latter  since  de- 
ceased), his  heirs  and  legatees  under  his  will. 

Charles  W.  Matheny,  one  of  the  executors 
named  in  the  will,  died  in  the  lifetime  of  the 
testator,  and  three  of  the  executors  therein 
named,  John  S.  Condell,  William  I.  Condell. 
and  John  T.  Peters,  declined  to  act,  and  filed 
written  renunciations.  The  testator  owned, 
at  his  death,  about  5,800  acres  of  land  and  per- 
sonal property  in  Lyon  county,  Kansas,  and 
also  other  real  and  personal  estate  in  Sanga- 
mon county.  Illinois.  The  will  and  codk:Q 
were  admitted  to  probate  in  Lyon  county. 
Kansas,  on  December  6,  1880,  and  letters  of 
administration  with  the  will  annexed  were  is- 
sued to  J.  Jay  Buck  of  that  county.  On  Feb- 
ruary 16,  1881,  a  duly  authenticated  tran- 
script of  said  will  and  codicil  was  presented 
to  and  spread  upon  the  records  of  the  county 
court  of  Sangamon  county,  Illinois; and  on  that 
day  and  in  that  court  John  M.  Qlover(wbo 
has  since  deceased),  the  husband  of  Mary  J. 
Glover,  took  out  letters  testamentary  and  quali- 
fied as  executor  and  trustee  under  said  will, 
and  on  November  28, 1881,  he  was  empowered 
by  said  probate  court  of  Lyon  county,  Kansas. 
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to  act  as  trustee  under  said  will  there,  and  did 
80  act.  The  advancements  made  to  Moses  B. 
Condell,  as  chargled  in  the  account  attached 
to  the  will,  amount  to  $10,848.70.  upon 
$5,348.70  of  which  he  was  to  be  charged  inter- 
est at  the  rate  of  10  per  cent  per  annum  from 
Januanr  1, 1869.  The  advancements  made  to 
Mary  Jane  Glover,  as  charged  in  said  account, 
amount  to  $5,700,  with  interest  at  10  per  cent 
per  annum  on  $300  thereof  from  September 
29,  1870,  on  $300  thereof  from  January  1, 
1871,  and  on  $100  thereof  from  February  28, 
1871.  The  advancements  made  to  Thomas  £. 
Condell  and  Emily  Montgomery  amount  to 
$10,000,  $5,000  to  each.  It  would  appear  that 
there  was  advanced  to  Albert  B.  Condell  about 
$4,500.  The  record  shows  that  notes  were  ex- 
ecuted by  Moses  B.  Condell  to  his  father  be- 
fore the  date  of  the  will,  amounting  to  $22,840, 
and  after  the  date  of  the  will,  and  up  to  Feb- 
ruary 2,  1871,  amounting  to  $9,488,  aggregat- 
ing $32,273,  and  all  drawing  interest  at  the 
rate  of  10  per  cent  per  annum.  Other  advances 
were  made  to  Thomas  E.  Condell,  it  being 
found  by  the  decree  that  there  was  about 
^.000  chargeable  upon  his  share. 

On  January  19, 1882,  Mary  J.  Glover,  Emily 
Montgomery,  and  Albert  B.  Condell  entered 
into  the  following  agreement: 

This  article  of  agreement,  signed,  sealed, 
and   delivered   by  and  between  Mary  Jane 
"Glover,  wife  of  John  M.  Glover,  of  La  Grange, 
Missouri,    Emily    Montgomery,    of    Muncy, 
Pennsylvania,  and  Albert  B.  Condell,  of  New 
York  city,  witnesses:    First.    That  Thomas 
Condell,  late  of  Lyon  county,  Kansas,  left  at 
his  decease  only  five  children,  viz.:    Moses  B. 
Condell,  of  Sangamon  county,  Illinois, Thomas 
£.  Condell.  of   California,   said  Mary    Jane 
Glover.  Emily  Montgomery,  and  Albert  Con- 
dell.   That  said  Moses  and  Thomas  E.,  in  the 
lifetime  of  their  father,  received  from  him  such 
advancements  that  neither  of  them  is  now  en- 
titled to  any  part  of  his  estate,  and  the  said 
estate  is  to  be  divided  entirely  between  said 
Mary,  Emily,    and    Albert.     Second.    That 
said  Mary,  Emily,  and  Albert  have  come  to 
the  following  agreement  in  respect  to  said  es- 
tate:   That  said  Emil  v  and  Albert  have  agreed 
with  said  Mary  that  they  will  make,  sign,  and 
seal  an  instrument  of  writing,  in  form  of  their 
deed,  duly  acknowledged,  purporting  to  con- 
vey  with  general  warranty  to  said  Mary,  for 
her  sole,  separate,  and  exclusive  use,  in  con- 
sideration of  $42,000,  all  their  interest,  real, 
persona],  and  mixed,  in  said  estate  of  Thomas 
Condell,  deceased,  and  place  the  same  in  the 
hands  of  U.  S.  Penfleld,  Esq. ,  as  cashier  of  the 
First  National  Bank  of  Quincy,  Illinois,  as  an 
escrow,  and  to  be  delivered  to  said  Mary,  as 
their  deed,  on  said  Mary's  depositing  with  said 
^nk  the  sum  of  $7,000  to  the  credit  of  the  said 
Emily  Montgomery  and  the  further  sum  of 
16.450  to  the  credit  of  said  Albert  B.  Condell. 
Third.  That  said  Mary  Jane  Glover  is  to  sell 
and  convey  and  dispose  of  the  property  so  con- 
veyed to  her,  for  such  price,  for  cash  or  on 
credit,  and  in  such  manner,  as  will  secure  to 
«iid  Emily  and  Albert  the  further    sum  of 
|U,000  each,   with  6  per  cent  interest  from 
^le,  and  satisfy  and  discharge  all  debts  and 
liabilities  of  the  said  estate  of  Thomas  Condell, 
^  L  R.  A. 


deceased.  As  soon  as  said  Mary  shall  sell  and 
dispose  of  said  property,  for  cash  or  on  credit, 
the  unpaid  purchase  monev  being  secured  by 
notes  and  deed  or  deeds  of  trust  ou  the  prop- 
erty sold,  she  shall  turn  over  in  cash,  or  in 
paper,  or  in  cash  and  paper,  so  secured,  to  the 
trustee  appinted  under  the  will  of  Thomas 
Condell  by  the  probate  court  of  Lyon  county, 
Kansas,  the  sum  of  $14,000  for  the  use  of  said 
Emily  and  $14,000  for  the  use  of  said  Albert, 
according  to  the  said  will.  Fourth.  That  all 
the  residue  of  the  proceeds  of  sale  and  of  the 
estate  of  said  Thomas  Condell,  after  paying 
the  sum  of  $21,000  each  to  said  Emily  and  Al- 
bert as  mentioned,  and  after  paying  all  debts 
and  liabilities  of  said  estate  of  Thomas  Con- 
dell, deceased,  shall  belong  absolutely  to  said 
Mary  Jane  Glover,  in  consideration  of  her 
services  herein  to  be  rendered  by  her  or  her 
aeent.  In  testimony  whereof,  the  said  Emily 
Montgomery,  Albert  B.  Condell,  and  Mary 
Jane  Glover  have  hereunto  set  their  hands  and 
seals  this  19th  day  of  January,  1882. 

Mary  J.  Glover.  [Seal.] 

Emily  Montgomery.        rSeal.l 
A.  B.  Condell.  [Seal.] 

In  February,  1882,  Mary  J.  Glover  paid  to 
Emily  Montgomery  $7,000,  and  to  Albert  B. 
Condell  $6,450,  through  the  First  National 
Bank  of  Quincy,  in  accordance  with  said 
agreement,  and  thereupon  said  Emily  and  Al- 
bert conveyed  to  said  Mary  all  their  right, 
title,  and  interest  in  and  to  more  than  5,000 
acres  of  the  lands  in  Kansas,  and  in  and  to  the 
real  and  personal  estate  of  said  testator.  There- 
after said  lands  were  sold  by  the  trustee  and 
administrator  to  Hiram  and  William  Miller, 
and  the  purchase  money  secured  by  note  or 
notes  and  trust  deed  upon  the  lands.  Buck, 
administrator,  made  his  final  settlement  iu  said 
probate  court  in  Kansas  on  July  3,  1888,  and 
was  discharged;  but  said  Glover  was  not 
formally  discharged,  although  he  fully  per- 
formed the  trusts  of  the  w411  m  Lyon  county, 
Kansas.  Mary  J.  Glover,  on  the  sale  of  said 
lands  and  the  gradual  payment  therefor, 
turned  over  to  said  John  M.  Glover,  as  trus- 
tee, $14,000  for  the  use  of  said  Emily  and 
$14,000  for  the  use  of  said  Albert,  by  deliver- 
ing to  him  the  Miller  notes  and  trust  deed. 
Mary  J.  Glover  received  nothing  on  her  share 
of  the  estate;  the  advancements  and  loans  to 
her,  with  interest,  being  about  equal  to  her 
share,  except  as  said  agreement  provided.  On 
April  6,  1883,  John  M.  Glover  made  his  final 
report  as  executor  in  the  Sangamon  county 
circuit  court,  showing  that  the  debts  of  the  es- 
tate and  costs  of  administration  had  been  all 
paid,  leaving  a  balance  due  him,  and  his  report 
was  record^,  but  he  was  not  formally  dis- 
charged as  executor,  and  remained  as  trustee 
under  the  will.  The  trust  fund  of  $14,000  be- 
longing to  Emily  Montgomery  was  invested 
and  arranged  for  satisfactorily  to  the  parties 
in  interest,  and  is  not  here  in  controversy. 
John  M.  Glover,  as  trustee,  held  the  trust 
fund  of  $14,000,  being  the  two-thirds  portion 
of  the  share  of  said  Albert  B.  Condell, 
and  kept  the  same  invested  in  the  purchase- 
money  notes  and  trust  deed  and  other  securi- 
ties. John  M.  Glover  died  intestate  on  No- 
vember 11,  1891,  in  Missouri,  leaving  the  said 
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Mary  J.  Glover,  his  widow,  and  three  chil- 
dren. One  Eendrick  was  appointed  adminis- 
trator of  his  estate  in  Missouri,  on  January 
80,  1892,  but  no  administrator  of  his  estate 
was  appointed  in  Illinois.  Mary  J.  Glover 
had  in  her  hands  the  trust  fund  of  $14,000 
and  interest  belonging  to  Albert  B.  Condell, 
$10,000  thereof  being  in  one  of  said  purchase- 
money  notes  and  trust  deed  securing  the  same, 
and  $4,000  thereof  being  In  a  note  of  the  Ben- 
nett-Nance  Stove  Company.  Upon  bill  filed 
by  her  in  the  Adams  county  circuit  court,  the 
appellant  Sudduth  was  appointed  trustee,  as 
already  stated,  and  the  notes  and  securities, 
representing  the  fund  of  $14,000  set  apart  for 
tlie  use  of  said  Albert,  were  indorsed  and  de- 
livered to  said  Sudduth  as  trustee.  On  Octo- 
ber 80,  1892,  Albert  B.  Condell  died  intestate 
and  unmarried,  leaving  no  child  or  children, 
or  descendant  or  descendants  of  any  child  or 
children.  The  said  fund  of  $14,000,  with  in- 
terest since  his  death,  is  now  in  the  hands  of 
said  Sudduth  as  trustee. 

On  March  14,  1883,  more  than  nine  years 
before  the  death  of  Albert  B.  Condell,  Moses 
B.  Condell  and  his  wife  executed  the  follow- 
ing quitclaim  or  release: 

This  indenture,  signed,  sealed,  and  deliv- 
ered by  Moses  B.  Condell  and  Helen  M.  Con- 
dell, his  wife,  of  Sangamon  county.  Illinois, 
to  Mary  J.  Glover,  of  La  Grange,  Missouri; 
Witnesseth:  That  the  said  Moses  B.  Condell 
and  wife,  in  consideration  of  $829.85  paid  to 
the  Marine  &  Fire  Insurance  Company  of 
Springfield,  Illinois,  the  receipt  whereof  is 
hereby  acknowledged,  do  hereby  give,  grant, 
quitclaim,  and  release  to  the  said  Mary  J. 
Glover  all  their  claim,  right,  title,  and  inter- 
est in  and  to  the  estate  of  the  late  Thomas 
Condell  and  of  the  late  Elizabeth  H.  Condell, 
lands,  real  estate,  and  personalty,  wherever 
situated,  to  have  and  to  hold  to  her  sole,  separ- 
ate, and  exclusive  use,  and  to  her  heirs,  for- 
ever. In  testimony  whereof,  we  have  here- 
unto set  our  hand  and  seals  this  14th  day  of 
March,  1883. 

M.  B.  Condell.     [Seal]. 

H.  M.  Condell.    [Seal]. 

Theretofore,  in  March,  1882,  Thomas  E. 
Condell  executed  a  similar  quitclaim  or  re- 
lease to  Mary  J.  Glover.  It  is  conceded  that 
Moses  B.  Condell.  Thomas  E.  Condell,  Mary 
J.  Glover,  and  Emily  Montgomery  are  still 
living.  The  amounts  advanced  to  Moses  B. 
and  Thomas  E.  Condell.  and  the  amounts  due 
upon  the  notes  executed  by  them,  with  in- 
terest, exceeded  the  two  shares,  of  one  sixth 
each,  which  were  set  apart  for  their  use  under 
their  father's  will. 

"Mr,  Carl  E.  Epler»  for  appellants: 
The  will  and  codicil  should  be  construed  to- 
gether so  as  to  give  them  effect  as  one  instru- 
ment, except  so  far  as  the  former  may  be 
changed,  modified,  or  restrained  by  the  latter. 
HaywardY.  Loper,  147  111.  41;  iVejT*  Appeal, 
48  Pa.  507;  Sehaefer  v.  Schaefer,  141  111.  337; 
Treadtcell  v.  Cordis,  5  Gray,  349;  Casern  v. 
Kennedy,  147  111.  660;  Ducker  v.  Burnham,  146 
111.  9;  Banta  v.  Boyd,  118  III.  186;  WeUch  v. 
Belleville  Sat.  Bank,  94  111.  191. 
35L.R.A. 


The  testator  is  presumed  to  intend  to  dispose 
of  his  entire  estate  by  will. 

Hayward  v.  Ijoper^  supra;  Tavhenhan  v. 
Dunz,  125  111.  524. 

The  power  of  a  court  of  equity  to  construe 
wills  is  incidental  to  its  jurisdiction  over  trusts. 

Longwiih  v.  Rigga,  123  111.  258. 

Where  a  will  directs  the  executor  to  convert 
the  entire  estate  into  cash,  the  will  is  con- 
strued as  a  devise  of  personal  property. 

Orerar  v.  WUHams,  145  HI.  625,  21  L.  R.  A. 
454. 

A  legacy  which  Is  given  over  on  the  death 
of  the  first  legatee  does  not  lapse  by  death  of 
the  first  legatee  during  testator's  life,  but  vests 
to  the  legatee  in  remainder  on  testator's  death. 

Prescott  V.  Prescott,  7  Met,  142. 

If  not  so  given  over  by  the  will,  the  wife's 
share  lapsed  and  fell  into  the  residue  of  the  es- 
tate and  did  not  pass  as  intestate  estate,  if 
there  was  such  a  residuary  disposition. 

Orerar  v.  Williams,  supra. 

If  the  will  did  not  dispose  of  the  part  given 
to  her  on  her  death,  and  there  was  no  bequest 
of  the  residue,  it  would  pass  as  intestate  estate. 

Mills  V.  Newberry,  112  III.  130,  54  Am.  Rep. 
213. 

The  wife's  death  accelerated  the  payment  of 
the  income,  which  Albert  received  in  his  life- 
time, to  testator's  surviviug  children. 

Blatchford  v.  Newberry,^  l\\.  11. 

John  M.  Glover,  executor  and  trustee,  and 
W.  H.  Sudduth,  his  successor  in  trust,  took 
title  to  the  trust  funds  and  property  held  by 
them  under  the  will,  as  necessary  to  perform 
the  trusts  of  the  will,  and  to  preserve  the  same 
for  those  ultimately  entitled. 

American  Bible  Soc.  v.  Price,  115  111.  623; 
Green  v.  Grant,  148  111.  61,  18  L.  R.  A.  381; 
Temple  v.  Scott,  143  III  290;  West  v.  Fitz,  109 
111.  436. 

The  clause  of  the  will  relating  to  Albert's 
share  must  be  construed  with  the  second  clause 
of  the  paragraph  next  following,  as  he  died 
leaving  no  heirs  of  his  body. 

Summers  v.  Stnith,  127  111.  645. 

A  gift  of  income  followed  by  a  gift  over  of 
the  corpus  on  the  happening  of  a  contingency, 
or  on  the  death  of  the  beneficiary,  by  neces- 
sary construction  and  without  express  words, 
is  a  gift  of  the  income  for  the  immediate  period 
only. 

Be  Smith,  131  N.  Y.  239. 

The  rule  in  Shelley's  Case,  1  Coke,  88,  doe» 
not  apply. 

Ryan  v.  AUen,  120  111.  653;  Vangieson  v. 
Henderson,  150  III.  120. 

The  agreement  of  January  19,  li^82,  be- 
tween Mary,  Emily,  and  Albert  facilitated  the 
conversion  directed  by  the  second  clause  of 
the  will,  and,  in  effect  and  intention,  helped 
carry  out  the  trusts  of  the  will. 

The  courts  sustain  such  agreements  between 
heirs  settling  shares  in  estates. 

Brewster  v.  Demarest,  48  N.  J.  Eq.  559;  1 
Story,  Eq.  Jur.  8  132;  Long  v.  Long,  132  III. 
77. 

If  there  is  a  power  of  selection  from  a  class, 
and  the  trustee  dies,  the  court  will  exercise  the 
trust  in  favor  of  the  whole  class. 

2  Perry,  Tr.  §  510;  Burrough  v.  Philcox,  5 
Mvl.  &  C.  92;  1  Perry,  Tr.  §  250, 

It  is  'impossible  to  distinguish  between  de- 
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^ees  of  poverty,"  and  the  court  will  not  exer- 
cise such  discretion,  but  divide  the  fund 
equally. 

M'NeilUdgey,  Qalbraith,  8  Serg.  &  R.  43,  11 
Am.  Dec.  572;  HarrUon  v.  Harrison,  2  Gratt. 
1,  44  Am.  Dec.  365;  Withers  v.  Teadon,  1  Rich. 
Eq.  324. 

If  testator  directs  certain  gifts,  loans,  or 
grants  to  be  deducted  as  advancements  to 
•equalize  shares  of  legatees  or  devisees,  they 
must  be  treated  as  advancements  and  distrib- 
uted accordingly. 

2  Woerner,  American  Law  of  Administra- 
tion, 1215,  ^  558,  and  note  11;  Homer,  Probate 
Law,  g  16;  Thornton,  Gifts  and  Advancements, 
§509. 

If  the  will  provides  that  loans  and  debts  be 
deducted  from  shares  of  children  as  advance- 
ments, to  all  intents  and  purposes  they  are  ad- 
vancements and  should  be  so  treated. 

Bacon  v.  Qanett,  18  Allen,  384;  Gummings 
V.  Bramhall,  120  Mass.  560;  TreadweUY,  Cor- 
dis, 5  Gray,  341;  Nichols  v.  Coffin,  4  Allen,  27; 
Monks  Y.  Monks,  7  Allen,  401;  Porter's  Appeal, 
94  Pa.  882;  Chase  v.  Emng,  51  Barb.  597. 

Such  notes  are  to  be  considered,  in  its  final 
settlement  and  distribution,  as  component  parts 
■of  testator's  estate. 

Horner,  Probate  Law,  §  18. 

The  end  of  the  statute  of  distributions  as  to 
advancements  was  to  make  provision  for  all 
'Children  equal.  The  intention  of  the  act  was 
equality  grounded  on  equity. 

Edwards  v.  Freeman,  2  P.  Wms.  485;  Orat- 
tan  V.  Orattan,  18  HI.  167,  65  Am.  Dec.  726; 
Thornton,  Gifts  &  Advancements,  g§  524,  601, 
and  580,  p.  575;  1  Wait,  Act.  &  Def.  211; 
Dutches  Appeal,  57  Pa.  461;  Duncan  v.  Clay, 
18  Bush,  48. 

The  law  ascribes  to  the  donor  of  advance- 
ments an  intention  to  treat  children  equally,  in 
the  absence  of  a  contrary  intent. 

Ruchv.  Biery,  110  Ind.  444. 

Equality  here  means  shares  equalized  by  de- 
ducting advancements. 

Cximmings  v.  BramhaU,  120  Mass.  552; 
TreadwellY.  Cordis,  5  Gray,  341. 

If  a  child  is  advanced,  and  is  not  contented, 
but  would  receive  more,  then  he  must  bring 
into  hotchpot  what  he  has  before  received,  to 
effect  equality  and  equity. 

Edwards  v.  Freeman,  supra;  Orattan  v. 
Orattan,  18  111.  170,  65  Am.  Dec.  726;  Pigg  v. 
CarroU,  89  111.  205;  1  Wait,  Act.  &  Def.  211; 
Bishop  V.  Davenport,  58  111.  105;  Corner  v.  Co- 
mer, 119  m.  179;  Wagnet^s  Appeal,  88  Pa.  122; 
French  v.  French's  Estate,  46  Vt.  357. 

Advancements  should  be  charged  against  the 
corpus  of  the  estate,  and  not  the  income  only. 

TreadtoeU  v.  Cordis,  5  Gray,  357;  Cummings 
V.  BramhaU,  120  Mass.  562. 

The  advancements  will  be  treated  as  an 
ademption  of  a  legacy  if  declarations  of  testator 
«how  an  intention  that  it  is  in  place  of  a  legacy; 
equity  is  against  double  portions. 

Biehardsan  v.  Eveland,  126  111.  37.  1  L.  R. 
A.  208;  Hayward  v.  Loper,  147  111.  41;  Zeiter 
V.  Zeiter,  4  Watts,  212,  28  Am.  Dec.  698. 

Electing  to  take  under  the  will,  he  is  es- 
topped to  deny  the  full  effect  and  operation  of 
any  part  of  the  will. 

Gorham  v.  Dodge,  122  111.  528;  Wilbanks  v. 
Wilbanks,  18  El.  17. 
85  L.  R.  A. 


Assignments  by  expectant  heirs  of  future 
contingent  estates,  if  not  assignable  at  law,  will 
be  enforced  in  equity  as  rights  of  contract,  if 
made  fairly,  for  valuable  considerations. 

Crum  V.  Sawyer,  132  111.  460;  Parsons  v. 
Ely,  45  m.  282;  Bishop  v.  Davenport,  58  HI. 
105;  Oalbraith  v.  McLain,  84  111.  379;  Ker- 
shaw V.  Kershaw,  102  111.  307;  Simpson  v. 
Simpson,  114  lU.  603;  2  Story,  Eq.  Jur.  §  1040, 
b,  c,  and  citations;  2  Woerner,  American  Law 
of  Administration,  g  566,  p.  1220,  and  cita- 
tions. 

The  same  may  be  said  of  the  release  here  in 
question. 

Long  V.  Long,  132  HI.  77;  Simpson  v.  Simp- 
son, supra;  2  Woerner,  American  Law  of  Ad- 
ministration, g  556.  p.  1220,  and  citations. 

Moses's  release  was  sufficient  in  terms  to  pass 
such  interest  in  Albert's  share  to  which  he  was 
contingently  entitled  when  he  made  such  re- 
lease, even  if  not  barred  by  the  will,  codicil, 
and  advancements. 

Tauhenhan  v.  Dum,  125  HI.  524;  McCart- 
ney V.  Otburn,  118  HI.  423;  D'  Wolfy,  Hayden, 
24  HI.  525. 

The  advancements  under  the  will  and  codi- 
cil barred  Moses  from  any  further  portion  of 
the  estate,  on  the  first,  second,,  or  any  future 
distribution  of  testator's  estate. 

French  v.  French's  Estate,  46  Vt  857. 

The  word  "share"  in  the  codicil  means  the 
entire  interest  of  Moses  in  the  estate  of  his 
father. 

Bishop  V.  Davenport,  58  111.  105;  Genet  v. 
Beekman,  27  Barb.  871;  Miles  v.  Wisier,  5 
Binn.  477;  Paris  v.  MilUr,  5  Maule  &  S.  409; 
Doe,  Stopford,  v.  Stopford,  5  East,  501. 

Messrs,  Carter,  Govert*  Sb  Pape  and 
Patton,  Hamilton,  Sb  Patton,  for  ap- 
pellee: 

Equitable  estates  are  governed  by  the  same 
rules  as  legal  estates. 

Perry,  Tr.  §  857;  22  Am.  &Eng.  Enc.  Law, 
p.  509. 

The  equitable  title  to  the  interest  and  divi- 
dends of  the  fund  is  given  to  Albert  B.  for 
life,  and  the  principal  to  his  heirs.  Now  a  gift 
of  the  equitable  title  to  the  interests  and  divi- 
dends of  a  fund  is  a  gift  of  the  equitable  title 
to  the  fund  during  the  time  such  interest  is  to 

Hartson  v.  Elden,  50  N.  J.  Eq.  522;  Ekirl  v. 
Grim,  1  Johns.  Ch.  494;  Garret  v.  Bex,  6 
Watts,  14,  81  Am.  Dec.  447;  Byan  v.  Allen, 
120  111.  648;  Zifnmer  v.  Sennott,  134  111.  505. 

The  will  therefore  gives  the  equitable  title 
to  Albert  B.  for  life  and  after  his  death  to  his 
heirs.  This  would  make  the  bequest  fall 
clearly  within  the  rule  in  Shelley's  Case,  1 
Coke,  88. 

22  Am.  &  Eng.  Enc.  Law,  p.  512;  KirJdand 
V.  Cox,  94  111.  400. 

Albert  B.,  under  this  clause  of  the  will,  took 
the  absolute,  equitable  title  to  this  fund. 

If  the  rule  in  Shelley's  Case  does  not  apply, 
then  the  absolute  title  under  this  clause  in  the 
will  vested  in  the  heirs  of  Albert  B.,  subject  to 
his  life  estate.  These  are  his  brothers  and 
sisters,  as  he  died  unmarried  and  both  parents 
are  dead. 

Byan  v.  Allen,  120  HI.  648;  Richards  y.  Mil- 
ler, 62  HI.  417;  Kelley  v.  Vigas,  112  HI.  242, 54 
Am.  Rep.  285. 
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Albert  B/s  heirs  take  the  absolute  title,  and 
testator's  suiviviDg  children  an  interest  for 
their  respective  lives. 

If  possible  every  word  and  every  clause  of 
the  will  shall  be  given  effect. 

Rauntree  v.  Talbot,  89  111.  248;  1  Redf.  Wills, 
4th  ed.  445. 

In  construing  a  will  it  will  be,  if  possible, 
taken  for  granted  that  the  testator  intended  to 
dispose  of  his  entire  estate. 

Hiqgins  v.  Dwen,  100  El.  554;  BmitJi  v. 
Smith,  17  Gratt.  268;  Irmn  v.  Zane,  16  W. 
Va.  646;  Tauhenhan  v.  Dum,  125  111.  524. 

The  brothers  and  sisters  of  Albert  B.  were 
given  an  executory  interest  in  the  fund  for  life. 

20  Am.  &  Eng.  Enc.  Law,  920.  note;  8 
Jarman,  Wills,  Rand.  &  T.'s  ed.  812,  chap.  41, 
passim;  Summers  v.  Smith,  127  III.  645. 

Where  an  estate  to  a  stranger  is  limited  to 
arise  in  derogation  of  the  preceding  fee,  and 
in  partial,  though  not  total,  exclusion  of  the 
same,  after  the  determination  of  the  ulterior 
interest,  the  land  reverts  to  the  heirs  of  the 
person  entitled  under  the  first  limitation. 

20  Am.  &  Eng.  Enc.  Law,  p.  928;  Qatenhy 
V.  Morgan,  L.  R.  1  Q.  B.  Div.  685>  Watkins 
V.  Weston,  8  DeG.  J.  &  S.  434,  82  L.  J.  Ch. 
N.  B.  609;  Jackson  V.  Noble,  2  Keen,  590;  2 
Powell,  Devises,  8d  ed.  by  Jarman,  240;  2 
Preston,  Abstracts  of  Title,  140;  Wilson, 
Springing  Uses,  149;2  Wasbb.  Real  Prop.  846; 
Doe,  Harrington,  v.  Dill,  1  Houst.  (Del.)  398; 
2  Jarman,  Wills,  Rand.  &  T.'s  ed.  491. 

As  the  heirs  of  Albert  B.  have  the  absolute 
title,  and  as  the  executory  bequest  is  for  a  life 
estate  only,  this  executory  bequest  takes  away 
only  so  much  from  the  absolute  title  as  is  neces- 
sary for  the  executory  bequest  itself,  that  is, 
a  life  estate,  and,  subject  to  the  life  estate,  the 
absolute  title  is  in  the  heirs  of  Albert  6. ,  they 
being  his  brothers  and  sisters.  The  interest  of 
Moses  B.  in  the  fund  cannot  be  in  any  way  af- 
fected by  the  provisions  of  the  will  or  by  any 
assignment  he  may  have  made  of  his  right  in 
the  estate  of  bis  father  and  mother. 

Even  if  Moses  B.  be  held  to  take  under  the 
will,  he  still  retains  whatever  interest  he  ever 
had  in  this  fund. 

The  proportion  of  the  income  to  be  given 
any  child  depends  on  the  exercise  of  the  judg- 
ment and  discretion  of  the  trustee. 

Perry.  Tr.  §  249. 

This  discretionary  power  cannot  be  arbitrar- 
ily exercised  so  as  to  deprive  the  beneficiaries 
of  the  benefit  of  the  fund. 

If  the  trustees  die  without  having  exercised 
tbis  discretion,  or  if  for  any  reason  its  exercise 
by  them  becomes  impossible,  the  court  would 
put  itself  in  the  place  of  the  trustee,  and  will 
exercise  the  power. 

1  Perry,  Tr.  §  255. 

Mrs.  Glover  had  no  right  to  assume  control 
of  this  estate,  or  to  deal  with  it  in  the  manner 
in  which  she  did. 

Under  the  will  no  child  has  any  right  to  any 
particular  portion  of  the  fund,  but  what  he 
shall  receive  depends  on  the  exercise  of  the  dis- 
cretion of  the  trustee. 

It  is  of  such  an  intangible  nature  that  an 
assignee  under  it  could  not  be  said  to  take  any- 
.  thing. 

Cassem  v.  Kennedy,  147  111.  660;   Watson  v, 
Conrad,  88  W.  Va.  586. 
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The  discretion  of  the  trustee,  in  regard  to  tbe 
disposition  of  the  income,  reduces  the  rights  of 
the  children  to  such  an  extent  that  their  rigfa*.» 
cannot  be  said  to  be  assignable. 

SteibY.  Whitehead.  Ill  III.  247;  ETncrsonx. 
Marks,  24  111.  App.  642;  NickeU  v.  Bdndiy,  10 
Gratt.  886;  Johnston  v.  Zane,  11  Gratt.  552; 
Pope  V.  Elliott,  8  B.  Mon.  56;  Bristol  v.  At 
water,  50  Conn.  402;  2  Waahb.  Real  Prop.  36?. 
Nichols  V.  Eaton,  91  U.  8.  716.  23  L.  ed.  254: 
Boldship  V.  Patterson,  7  Watts,  547. 

The  release  of  Moses  B.  was  made  shortir 
after  his  father's  death  when  he  had  an  interest 
in  his  father's  estate  subject  to  the  advaoce 
ments,  etc.,  made  to  him,  and  having  beea 
then  made,  we  cahnot  presume  that  this  eieca 
tory  interest  which  has  accrued  nine  years 
afterwards  and  which  was  contingent  in  v^ 
character,  was  intended  to  pass  under  it  unle^ 
it  plainly  appears  from  the  terms  of  the  rele&se 
itself  that  this  was  the  intention  of  the  parties. 

HoUyrook  v.  Debo,  99111.  372;  Smiley  y.  Ftvl 
104  111.  416;  Benneson  v.  Aiken,  102  El,  2!<4. 
40  Am.  Rep.  592;  Bowen  v.  McCarthy.  127  IK 
17;  3  Pom.  Eq.  Jur.  806;  Herman.  Estoppel, 
817;  Blanehard  v.  Brooks,  12  Pick.  47;  Ea4 
man  v.  Winship,  14  Pick.  47. 

When  a  will  provides  that  advances  chargai 
against  children  shall  be  deducted  from  tbeir 
shares,  an  advancement  which  is  not  so  charged 
cannot  be  deducted,  even  although  it  woaki 
have  amounted  to  an  advancement  if  there  h&d 
been  no  will. 

SayreY.  Sayre,  82  N.  J.  Eq.  61;  1  Am.  <fc 
Eng.  Enc.  Law,  p.  220. 

These  advancements  and  notes  were  to  be 
canceled  and  delivered  when  the  debts  were 
paid  and  after  the  executors  had,  as  directed, 
reduced  the  real  and  personal  property  lo 
money  and  evidences  of  indebtedness,  and  were 
ready  to  divide  the  estate  into  six  equal  part^ 
and  to  turn  over  to  themselves,  as  trustees  for 
the  respective  children,  these  six  shares,  under 
the  provisions  of  the  will. 

Giles  V.  Andow,  128  111.  187:  VaUniine  y. 
Ruste,  98  111.  585;  Calkins  v.  Smith's  Estate.  41 
Mich.  409. 

The  word  **share"  in  a  will  does  not  apply 
to  executoryinterests  taken  under  it. 

Jarman,  Wills,  Rand.  &  T.'s  ed.  560. 

Magruder,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

There  are  now  in  the  hands  of  the  appellant 
Sudduth,  as  trustee,  notes  and  securities 
amounting  to  $14,000,  together  with  interesi 
on  said  sum  since  October  30,  1892,  which 
represent  two  thirds  of  the  sixth  part  devi^fd 
to  Albert  B.  Condell,  deceased,  under  the  will 
of  his  father.  Thomas  Condell.  Thequesiion 
in  this  case  is  as  to  the  ownership  of  the  tru^t 
fund  thus  held  by  the  trustee.  The  appellee. 
Moses  6.  Condell,  claims  that,  since  the  death 
of  his  brother,  Albert  B.  Condell,  he  is  enti- 
tled to  a  proportionate  share  in  the  fund  in 
question  as  one  of  the  four  surviving  children 
of  the  testator.  The  appellants  Mary  J.  Glover 
and  Emily  Montgomery  claim  that  they  are 
entitled  to  the  whole  of  said  fund,  and  that 
neither  the  appellee  nor  Thomas  E.  Condell 
has  any  interest  therein.  The  appellant  Sud- 
duth, as  trustee,  asks  the  instruction  of  the 
court  as  to  the  disposition  to  be  made  of  the 
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fund,  both  as  to  the  income  derived  from 
the  investment  thereof,  and  as  to  the  principal 
of  the  fund  itself,  and  not  only  as  to  the  per- 
sons between  whom  the  fund  should  be  di- 
vided, but  also  as  to  the  proportions  in  which 
the  division  should  be  made.  The  grounds 
upon  which  appellants  base  their  contention 
that  the  appellee  has  no  interest  in  the  fund 
are:  First,  that  he  is  barred  from  asserting 
such  interest  by  the  quitclaim  deed,  or  release, 
dated  March  14,  1883,  and  executed  by  him- 
self and  his  wife;  and,  second,  that  any  in- 
terest which  he  would  otherwise  have  had  in 
the  fund  was  extinguished  by  advancements 
made  to  him  by  the  testator.  In  seeking  a 
solution  of  the  question  involved,  the  subject 
will  be  considered  from  the  two  standpoints 
of  the  release  and  the  advancements. 

1.  As  to  the  release  or  quitclaim  deed:  In 
order  to  determine  whether  or  not  the  instru- 
ment of  March  14,  1888.  had  the  effect  of  cut- 
ting off  appellee's  claim  to  any  part  of  the 
fund  in  question,  it  will  be  necessary  to  con- 
sider what  is  the   character  of   the  interest 
which  the  surviving  children  of  the  testator 
took  in  the  share  of  Albert  B.  Condell  after 
his  death  without  living  heirs  of  his  body. 
The   nature  of  this   interest  is  fixed  by  the 
terms  and  provisions  of  the  will  itself.     Al- 
though the  fund  of  $14,000  grew  out  of  what 
was  done  under  the  agreement  of  January  19, 
1882,  yet,  by  the  terms  of  that  agreement,  the 
fund  was  turned  over  to  the  trustee  appointed 
under  the  will,  for  the  use  of  Albert  '*accord- 
ing  to  the  will,"  and  it  is  conceded  bv  both 
sides  that  the  will  operates  to  control  the  dis- 
position of  the  fund.     What,  then,  are  the 
terms  and  provisions  of    the  will,  so  far  as 
they  bear  upon  the  interest  of  the  testator's 
children  in  the  two- third's  share  of  Albert  aft- 
er he  died  without  living  heirs  of  his  body? 
The  will  directs  the  executors  to  sell  all  the 
estate,  real  and  personal,  except  so  much  of 
the  household  furniture,  etc.,  as  the  testator's 
wife  might  think  fit  to  retain;  and  all  the 
legacies  are  to  be  paid  out  of  the  proceeds  of 
the  sale.    The  will  is  therefore  to  be  regarded 
as  a  devise  of  money  or  personalty,  and  not  of 
land.     Crerav  v.    WiUiams,   145  111.   625.  21 
L.  R.   A.  454.     The  legacies  in  the  will  of 
Thomas  Condell  to  his  wife,  Elizabeth  H.  Con- 
dell, failed  or  lapsed  by  reason  of  her  death 
before  the  death  of  the  testator.     This  is  true, 
not  only  of  the  provision  for  the  pavment  to 
her  during  her  life  of  the  interest  or  dividends 
on  the  one-sixth  part  of  the  estate  mentioned 
in  paragraph  (a)  of  the  fourth  clause  of  the 
will,  but  also  of  the  provision  for  adding  the 
share  of  any  child  dying  without  living  heirs 
of  his  body  to  the  sum  held  in  trust  for  her 
benefit  during  her  natural  life  as  contained  in 
paragraph  (g).     The  general  rule  is  that,  it  a 
legatee   dies  before  the     testator,  the  legacy 
lapses,  because  the  gift  cannot  take  effect  un- 
til the  death  of  the  testator,  and,  if  the  legatee 
is  then  dead,  he  cannot  be  benefited  thereby. 
2  Woerner,  American  Law  of  Administration, 
§  434;  18  Am.  &  Eng.  Enc.  Law,  p.  28.    This 
rule,  however,  does    not  extend  to  a  legacy 
given  over  after  the  death  of  the  first  legatee. 
Fre»eoU  v.  Preseott,  7  Met.  141.     Paragraph 
(f)  of  the  fourth  clause  of  the  will  provides 
that  two  thirds  of  the  sixth  part  devised  to 
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Albert  B.  Condell,  or,  as  the  case  now  stands, 
the  fund  of  $14,000,  * 'is  to  be  held  bv  my  ex- 
ecutors as  trustees,  and  in  trust  for  him,  and 
is  to  be  loaned  out  on  good  security,  or  kept 
invested  in  stocks,  and  the  interest  or  divi- 
dends is  to  be  paid  to  him  as  the  same  accrues 
and  is  received  during  his  natural  life,  and 
after  his  death  the  principal  of  his  share  or 
part  is  to  be  paid  to  his  heirs."  The  second 
sentence  of  paragraph  (g)  of  the  fourth  clause 
provides  that,  **in  the  event  of  the  death  of 
any  of  my  children  without  living  heirs  of 
their  body,  their  share  of  my  estate  ^all  be 
added  to  the  sum  held  in  trust  for  the  benefit 
of  my  wife,  Elizabeth  H.  Condell,  during 
her  natural  life,  and  after  her  death  the  same 
shall  be  divided  amongst  my  children  in  the 
same  manner  as  is  provided  for  the  distribu- 
tion of  her  share."  Because  the  share  of  Al- 
bert, dying  without  living  children  of  his 
body,  could  not  be  added  to  the  sum  held  in 
trust  for  the  benefit  of  the  testator's  wife, 
by  reason  of  her  death  before  the  death  of  the 
testator,  it  does  not  follow  that  the  last  pro- 
vision, to  wit,  '*The  same  shall  be  divided 
amonffst  my  children  in  the  same  manner  as  is 
provided  for  the  distribution  of  her  share."  is 
to  be  regarded  as  nugatory  and  of  no  effect. 
We  have  been  referred  to  no  authority  so 
holding,  nor  have  we  been  favored  with  any 
argument  in  favor  of  such  a  position.  On  the 
contrary,  counsel  on  both  sides  have  treated 
the  provision  in  regard  to  division  amons  the 
children  as  being  in  force,  though  they  differ 
as  to  its  proper  construction.  We  shall  there- 
fore consider  the  last  sentence  of  paragraph 
(g)  as  though  it  read  as  follows:  "In  the  event 
of  the  death  of  an^  of  my  children,  without 
living  heirs  of  their  body,  their  share  of  my 
estate  .  .  .  shall  be  divided  amongst  my 
children  in  the  same  manner  as  is  provided 
for  the  distribution  of  her  share. " 

What  is  meant  by  the  expression,  "In  the 
same  manner  as  is  provided  for  the  distribu- 
tion of  her  share?"  The  reference  here  is  evi- 
dently to  paragraph  (a)  of  the  fourth  clause, 
where  one-sixth  part  of  the  remainder  of  the 
estate  is  required  to  be  invested  bv  the  execu- 
tors, and  the  interest  or  dividends  thereof  to- 
be  paid  to  the  wife  during  her  life,  and  where, 
in  the  event  of  the  wife  dying  without  a  will, 
as  was  the  case  here,  it  is  provided  as  follows: 
"Then  my  executors,  as  trustees,  shall  hold 
the  same  in  trust,  and  pay  the  interest  or  divi- 
dends derived  therefrom  to  my  children  in 
such  proportions  as  their  circumstances  may 
require  to  keep  them  from  want  or  to  furnish 
them  with  the  necessaries  of  life  for  them- 
selves and  children."  It  will  be  noticed 
that  paragraph  (a)  only  provides  for  the  pay- 
ment of  the  "interest  or  dividends'  derived 
from  the  wife's  share  to  the  children.  It  no- 
where provides  for  the  disposition  of  the  prin- 
cipal of  the  one  sixth  share  set  apart  for  tho 
use  of  the  wife  during  her  life.  Whether 
such  principal  was  or  was  not  intestate  prop- 
erty, it  is  unnecessary  for  us  to  determine,  as 
no  question  is  made  as  to  the  wife's  share.  Its 
consideration  is  only  important  as  bearing 
upon  the  meaning  of  paragraph  (g),  which  di> 
rects  that  Albert's  share  shall  be  divided  "in 
the  same  manner  as  is  provided  for  the  dis- 
tribution of  her  [the  wife's]  share."    There  is 
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no  provision  for  the  distribution  of  the  wife's 
share,  but  only  a  provision  for  the  distribution 
of  the  interest  or  dividends  derived  from  that 
sbare.  We  do  not  understand  that  the  words 
"the  same,"  as  used  in  the  above-quoted  por- 
tion of  paragraph  (g),  refer  to  the  income  of 
Albert's  share,  or  to  the  interest  X)r  dividends 
therefrom;  but  we  thinly  that  they  refer  to  the 
principal  of  Albert's  share,  as  referred  to  in 
•paragraph  (f).  Paragraph  (g)  says:  **In  the 
event  of  the  death  of  any  of  my  children 
without  living  heirs  of  their  body,  their  share 
of  my  estate  shall  be  added  to  the  'sum'  held 
in  trust  for  the  benefit  of  my  wife  during  her 
natural  life,"  etc.  The  words  ''their  share  of 
my  estate,"  as  here  used,  must  mean  the  prin- 
cipal of  the  share,  because  it  is  to  be  added 
to  the  "sum"-— that  is  the  "principal"— held  in 
trust  for  the  wife.  The  income  of  the  son's 
share  would  not  be  added  to  the  principal  of 
the  wife's  share.  It  is  the  share  itself  which 
is  to  be  added  to  the  amount  invested  for  the 
wife's  use.  Paragraph  (g)  then  proceeds  as 
follows:  "And  after  her  death  the  same  shall 
be  divided."  Clearly,  in  the  grammatical  con- 
struction of  the  sentence,  the  words  "the 
same,"  refer  back  to  the  words  "their  share 
of  my  estate,"— that  is  to  say,  to  the  princi- 
pal of  the  share  of  the  deceased  child.  As 
the  principal  of  the  two-thirds  share  of  the 
deceased  child  dying  without  living  heirs  of 
his  body  is  thus  to  be  divided  among  the  chil- 
dren in  the  same  manner  as  is  provided  for 
the  distribution  of  the  wife's  share,  and  as  no 
provision  is  made  for  the  distribution  of  the 
wife's  share,  it  follows  either  that  paragraph 
(g)  provides  for  no  mode  of  dividing  the  de- 
ceased child's  share  among  the  surviving 
children,  or  that  such  deceased  child's  share 
-is  to  be  divided  among  the  children  in  the 
same  manner  as  is  provided  for  the  dis- 
tribution of  the  income  or  interest  or  divi- 
dends of  the  wife's  share.  We  are  inclined 
to  regard  the  latter  construction  as  the 
proper  one.  There  is  here  evidently  an  omis- 
sion by  the  testator  of  the  words  "of  the  in- 
come,' or  "of  the  interest,"  or  "of  the  divi- 
dends." With  the  omission  supplied,  the  last 
clause  of  paragraph  (g)  would  read  as  follows: 
''The  same  shall  be  divided  amonest  my  chil- 
dren in  the  same  manner  as  is  prodded  for  the 
distribution  of  the  dividends  of  her  share." 
This  harmonizes  with  the  previous  part  of  the 
win,  to  wit,  paragraph  (a),  where  provision  is 
made  for  the  distribution  of  the  dividends  of 
the  wife's  share.  Jarman,  in  his  work  on 
Wills,  vol.  2,  Rand.  &  T.'s5th  Am.  ed.  top 
p.  60,  says:  "It  is  established  that,  where  it  is 
clear  on  the  face  of  a  will  that  the  testator  has 
not  accurately  or  completely  expressed  his 
meaning  by  the  words  he  has  used,  and  it  is 
also  clear  what  are  the  words  which  he  has 
omitted,  those  words  may  be  supplied,  in  order 
to  effectuate  the  intention,  as  collected  from 
the  context."  Kellogg  v.  Mix,  87  Conn.  243. 
The  insertion  of  the  words  above  indicated  ef- 
fectuates the  clear  intention  of  the  testator,  and 
is  necessary  to  give  expression  to  his  meaning. 
Without  them  there  is  manifest  ambiguity 
upon  the  face  of  the  will.  2  Jarman,  Wills, 
Rand.  &T.'6  5th  Am.  ed.  p.  60,  note  1. 

After  these  preliminary  explanations,  the 
provision  of  the  will  in  regard  to  the  disposi- 
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tion  of  the  fund  in  controversy,  which  repre- 
sents two  thirds  of  the  sixth  part  devised  bj 
the  testator  to  Albert,  is  substantiallj  and  in 
brief  as  follows:  The  executors,  as  trustees, 
are  to  hold  said  two  thirds  in  tmst  for  Albert, 
and  lend  it  out  or  invest  it,  and  pay  him  tlw 
interest  or  dividends  therefrom  during  his  life, 
and,  after  his  death,  pay  the  princip^  thereof 
to  his  heirs;  but,  in  the  event  of  his  deati 
without  living  heirs  of  his  body,  the  same  is  to 
be  divided  among  the  children  of  the  testator 
in  such  proportions  as  their  circumstances  miy 
require  to  keep  them  from  want,  or  to  furnish 
them  with  the  necessaries  of  life  for  themselves 
and  children.  The  question  again  recurs; 
What  interest  in  the  two  thirds  of  Alberts 
share  did  this  provision  of  the  will  give  to  the 
children  of  the  testator  after  the  death  of  Al- 
bert without  living  heirs  of  his  body?  Lear- 
ins,  for  the  present,  the  conaderation  of  the 
or^nal  eif t,  it  cannot  be  said  that  there  are 
any  words  in  the  ^f  t  over  which  import  an  in- 
definite failure  of  issue,  or  contravene  the  rale 
against  perpetuities.  'The  1  anguaxe  of  the  gift 
over  is  that,  "in  the  event  of  the  death  of  any 
of  my  children  without  living  heirs  of  their 
body,"  etc.  The  words  "without  living  heirs 
of  their  body"  import  a  definite  failure  of  it- 
sue,  and  the  language  used  refers  to  the  death 
of  any  one  of  the  children  of  the  testator  with- 
out heirs  of  his  body,  or  issue,  living  ai  the 
time  of  his  death.  SmUh  v.  KimbeU,  153  111 
868.  Where  the  limitation  over  is  upon  the 
first  taker  "  dyine  without  issue  living,"  the 
will  means  issue  living  at  the  death  of  the  first 
taker,  and  the  limitation  over  is  not  too  remote, 
but  is  good  as  an  executory  devise.  4  Kent, 
Com.  12th  ed.  *277.  Where  the  bequest  is  of 
personal  property,  slight  circumstances  and 
other  expressions  in  the  will  will  be  laid  hold 
of  as  indications  of  an  intention  that  a  limita- 
tion over  on  death  without  issue  shall  take  ef- 
fect at  a  definite  time,  to  wit,  at  the  death  of 
the  first  taker.  Bed^artC€  Appeal,  40  Pa.  IS; 
Ladd  V.  Harvey,  21 JN.  H.  514;  4  Kent,  Com. 
12th  ed.  *282.  The  construction  of  the  w(mlf 
of  the  gift  over  in  the  case  at  bar  as  importing 
a  definite  failure  of  issue  is  supported,  not  only 
by  the  use  of  the  qualifying  word  "living," 
but  also  by  the  fact  that  the  share  of  any  one 
of  the  children  dyin^  without  living  heirs  of 
his  body  is  to  be  divided  among  the  remaining 
children  of  the  testator.  These  children  are 
mentioned  by  name  in  the  will,  and  belong  to 
the  same  class  as  the  first  taker,  and  must  be 
regarded  as  his  survivors,  or  persons  in  being 
at  the  time  of  his  death.  As  was  said  by  Mr. 
Justice  Strong,  InBecff&rd's  Appeal,  eupra:  "It 
has  often  been  held  that  a  limitation  over,  by 
will,  to  survivors,  or  persons  in  being,  after 
the  death  of  the  first  taker  without  issue,  raises 
a  strong  presumption  that  the  testator  did  not 
contemplate  an  indefinite  failure  of  issue.**  A 
gift  over  upon  a  definite  failure  of  issue  does 
not  alter  the  construction  of  the  preceding 
limitation,  but  ingrafts  upon  it  an  execatory 
devise,  to  operate  upon  the  happening  of  the 
event  specified.  11  Am.  &  Eng.  Enc.  Law, 
p.  924.  As  applied  to  land,  an  executory  de- 
vise is  "such  a  limitation  of  ^uture  estate  or 
interest  in  lands  as  the  law  admits  in  the  case 
of  a  will,  though  contrary  to  the  rules  of  limi- 
tation in  conveyances   at  common   law."  2 
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Washb.  Real  Prop.  6th  ed.  *841.  One  speciea 
of  executory  devise,  as  applied  to  lands,  is 
"where  a  fee  simple  ...  is  devised  to  one, 
but  is  to  determine  upon  some  future  event, 
and  the  estate  thereupon  to  go  over  to  an- 
other." Id.  *344.  Or,  stated  more  generally, 
ODe  species  of  executory  devise  relative  to  real 
estate  is  "where  the  devisor  parts  with  his 
whole  estate,  but,  upon  some  contingency, 
qualifies  the  disposition  of  it,  and  limits  an  es- 
tate on  that  contingency/'  4  Kent,  Com.  *268. 
Limitations  over  upon  the  death  of  the  first 
taker  without  issue  are  construed  as  executory 
devises  on  definite  failure  of  issue  after  an  es- 
tate in  fee  simple.  2  Jarman,  Wills,  Rand.  & 
T.'s  5th  Am.  ed.  p.  486.  Thus,  a  devise  to  A 
aod  his  heirs,  with  a  gift  to  B  in  case  A  dies 
without  issue  surviving  him  at  the  time  of  his 
death,  gives  B  an  executory  devise.  20  Am.  & 
Eng.  Enc.  Law,  p.  920,  and  cases  cited  in  note 

Substantially  the  same  rule  applies  to  per- 
son al  property.  It  has  been  said  that  all  fu- 
ture interests  in  personalty,  whether  vested  or 
contingent,  and  whether  preceded  by  a  prior 
interest  or  not,  are  in  their  nature  executory, 
and  fall  under  the  rules  by  which  that  species 
of  limitation  is  regulated.  20  Am.  &  Eng.  Enc. 
Law,  p.  930.  Preston  divides  executory  limi- 
tations of  personalty  into  three  kinds,  and  says 
that  the  second  sort  is  where  there  is  a  complete 
disposition  of  the  property,  and  there  is  a  sub- 
stitution of  another  person  to  take  in  some 
event  which  is  to  defeat  or  abridge  the  former 
gift.  2  Preston.  Abstracts  of  Title,  142.  148; 
20  Am.  <&  Eng.  Enc.  Law,  p.  986.  Here,  the 
original  disposition  of  the  two-sixths  part  of 
Albert's  share  was  that  it  should  be  held  in 
trust  by  the  trustees,  and  invested,  and  the  in- 
terest or  dividends  paid  to  him  during  bis  life, 
and  after  his  death  the  principal  of  his  share 
was  to  be  paid  to  his  heirs.  It  is  a  general 
rule  I  hat,  where  there  is  a  gift  of  personalty  to 
A  and  his  heirs,  A  will  take  the  absolute  inter- 
^l.  Strictly,  the  words  •'heirs"  and  "heirs  of 
his  body"  are  inapplicable  to  personal  property. 
Whereas  real  estate  is  conveyed  to  a  man,  his 
heim  and  assigns,  personal  property  is  assigned 
to  him,  his  executors,  administrators,  and  as- 
signs. So,  where  there  is  a  gift  to  A  and  his 
representatives,  A  will  take  the  absolute  prop- 
erty. So,  also,  a  gift  to  A  for  life,  and  then 
to  his  personal  representatives,  will  give  A  the 
absolute  property.  Wms.  Pers.  Prop.  ♦*242. 
343:  Theobald,  Wills,  2d  ed.  p.  871 ;  29  Am.  & 
Eng.  Enc.  Law,  pp.  486,  487.  This  rule  ap- 
plies where  the  personal  property  is  in  the 
hands  of  trustees.  **Thus,  if  money  or  stock 
be  settled  in  trust  for  A  for  life,  and  after  his 
decease  in  trust  for  his  executors,  administra- 
tors, and  assigns,  A  will  be  simply  entitled  ab- 
solutely, in  the  same  manner  as  a  gift  of  lands 
to  A  for  his  life,  with  remainder  to  his  heirs 
and  assigns,  gives  him  an  estate  in  fee  simple." 
Wms.  Pers.  Prop.  *244.  This  is  an  applica- 
tion by  analogy  of  the  rule  in  Shelley's  Case  [1 
Coke,  88],  to  personal  property.  22  Am.  & 
Eng.  Enc.  Law,  p.  512,  and  cases  cited  in  note 
3.  Thotti^h,  s^ctly  speaking,  this  rule  has 
reference  to  real  estate  only,  yet  it  is  often  ap- 
plied to  grants  of  personalty  byway  of  analogy, 
for  the  purposes  of  construction,  and  when  so 
applied  yields  more  readily  to  the  apparent  in- 
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tention  of  the  testator  than  it  does  in  grants  of 
realty.  Taylor  ▼.  Lindsay,  14  R  I.  618; 
Wms.  Pers.  Prop.  *244;  Horns  v.  Lyeth,  4 
Harr.  &  J.  481.  The  rule  m  Shelley's  Case  ap- 
plies to  equitable  as  well  as  legal  estates,  but 
requires  that  both  estates  (the  prior  estate 
limited  to  the  ancestor,  and  the  sutneouent  es- 
tate limited  to  the  heirs)  shall  be  of  tiie  same 
quality  (that  is.  both  legal,  or  both  equitable), 
because,  if  the  prior  estate  is  an  eqiutable  or 
trust  estate,  and  the  subsequent  estate  is  a  legal 
one,  the  two  do  not  unite  as  an  estate  of  inheri- 
tance in  the  .  ancestor.  4  Kent,  Com.  **210, 
211.  Thus.  If  the  legal  estate  is  given  to  A  in 
trust  for  B  for  life,  and  the  legal  remainder  to 
the  heirs  of  B  at  his  death,  the  rule  cannot  ap- 
ply, as  the  legal  and  equitable  estates  cannot  so 
coalesce  as  to  give  B  either  a  lesal  or  equitable 
fee.  1  Perry,  Tr.  8d  ed.  %  868.  So,  also,  if 
the  trustee  holding  the  property  for  A  for  life 
has  active  duties  to  perform,  but  at  the  death 
of  A  the  trust  for  the  heirs  is  merelv  passive, 
the  statute  will  execute  the  use,  so  tnat  the  es- 
tate of  the  heirs  is  a  legal  one,  while  the  prior 
estate  is  equitable.  &  Am.  &  Eng.  Enc. 
Law,  p.  609,  and  cases  in  note  4. 

But  personal  property  is  not  within  the  stat- 
ute of  uses.  In  the  case  at  bar,  the  trustees 
were  to  hold  the  proceeds  of  sale — the  monev 
or  securities  representing  two  thirds  of  Albert  s 
share— during  his  life,  and  invest  the  same, 
and  pay  him  the  interest  during  his  life;  bo 
tiiatihe  trust  was  an  active  one,  and  his  estate 
was  equitable.  At  his  death  the  principal  of 
the  share  is  to  be  paid  to  his  heirs,  and  so, 
for  the  pur]x>se  of  turning  the  share  over  to 
the  heirs  by  payment,  or  delivery,  or  assign- 
ment of  securities,  the  legal  title  at  his  death 
still  remained  in  the  trustees,  and.  until  such 
payment,  delivery,  or  assignment,  the  estate 
of  the  heirs  wan  e(^uitable.  In  such  cases  the 
legal  title  remains  m  the  trustee  "until  the  pur- 
poses  of  the  trust  are  accomplished,  and  until 
the  possession  of  the  property  is  in  some  way 
transferred  to  the  person  entitled  to  the  use,  or 
the  last  use."  1  Ferry.  Tr.  8d  ed.  808,  811; 
Kirkland  v.  Cox,  94  111.  400.  If,  therefore,  in 
this  case,  the  original  devise  to  the  trustees  of 
the  fund  to  be  invested  for  Albert  during  his 
life,  and  to  be  paid  to  his  heirs  at  his  death, 
considered  separately  from  the  gift  over  to  the 
children  of  the  testator,  be  construed  by  the 
application  thereto  of  the  principles  involved 
in  Shelley's  CaseXt  cannot  be  said  that  the  prior 
estate  (given  for  life  to  Albert)  and  the  subse- 
quent estate  (to  go  to  his  heirs)  are  not  both  of 
the  same  quality.  But,  whether  the  rule  in 
SheUey*s  Com  be  applied  by  analogy  to  the 
original  devise  or  bequest  herein  mentioned, 
or  whether  it  be  regarded  as  a  gift  to  Albert 
and  his  heirs,  in  either  case  he  thereby  took 
the  ownership  of  the  fund,  subject  to  the  limi- 
tation over  thereof  to  the  children  of  the  testa- 
tor, upon  the  contingency  of  his  death  with- 
out living  heirs  of  his  body  at  the  time  of  his 
death.  At  common  law  there  could  be  no 
limitation  over  of  a  chattel,  so  that,  where  a 
chattel  or  other  personal  property  was  given  to 
one  for  life,  with  a  limitation  over  to  another, 
the  former  took  the  absolute  title,  and  the  lim- 
itation over  was  void,  both  at  law  and  in 
equity;  but  in  the  course  of  time  equity  has 
established  the  doctrine  that,  where  there  is  a 
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gift  of  penoDal  property  to  one  for  life,  with 
a  limitation  over  to  another,  such  limitation 
is  good  as  an  executory  devise.  WeUcIi  ▼. 
Bdteville  Sav.  Bank,  94  111.  191;  2  Kent,  Com. 
*362;  1  Schouler.  Pers.  Prop.  §  188.  Cases 
which  hold  that,  where  there  is  a  df  t  of  per- 
sonal property  to  A.  and  his  heirs,  A  takes  the 
property  absolutely,  and  there  can  be  no  limi- 
tation over  in  the  event  of  his  d^in^  without 
issue,  will  be  found,  upon  examination,  to  be 
cases  where  the  words  used  import  an  indefi- 
nite failure  of  issue.  Thus,  in  Albee  v.  Car- 
penter, 12  Cush.  882,  it  was  held  that  a  devise 
to  A  and  his  heirs  of  the  residue  of  the  testa- 
tor's property,  *'and  if  said  A  die  without  is- 
sue or  heirs,"  remainder  over  to  others,  gave 
A  an  estate  tail  by  implication;  and  that  any 
words  in  a  devise  of  real  estate  which  would 
give  an  estate  tail  to  the  first  taker,  with  or 
without  a  remainder  over,  would,  in  a  bequest 
of  personal  property,  give  the  first  taker  an  ab- 
solute estate,  and  the  remainder  over  would  be 
void.  But  the  holding  was  placed  upon  the 
sround  than  the  gift  over  was  upon  a  general 
failure  of  issue,  and  for  that  reason  m^e  the 
eistate  an  estate  tail  in  the  first  taker,  and  it  was 
there  said  by  Chief  Justice  Shaw:  •*  *If  she 
has  no  issue  living  at  the  time  of  her  decease,' 
may  be  a  contingency,  the  happening  of  which 
may  give  effect  to  a  bequest  over  as  an  exec- 
utory devise,  because  it  must  vest  at  her  de- 
cease, and  therefore  has  no  greater  effect  than 
a  gift  for  life."  Su,  in  the  case  at  bar,  the 
words  of  the  gift  over  have  been  construed  to 
mean,  in  substance,  that  if  Albert  shall  die 
without  heirs  of  his  body  living  at  the  time  of 
his  death,  the  fund  shall  be  divided  among 
the  testator's  children,  and  therefore  effect  will 
be  given  to  the  gift  or  bequest  over  as  an  exec- 
utory devise.  '^Limitations  over  in  chattels 
have  been  supported  like  limitations  of  real 
property  very  generally.     Holms  v.  Williams, 

1  Root,  882,  1  Am.  Dec.  49.  and  many  other 
cases.  In  many  of  the  foregoing  cases  limita- 
tions of  personal  property  over  upon  failure 
of  issue  of  the  first  taker  have  been  held  good 
as  limited  upon  a  definite  failure  of  issue." 
8  Jarman,  Wills,  Rand.  &  T.'s  5th  Am.  ed. 
p.  874,  note  1.  In  Theobald,  Wills.  2d  ed. 
p.  871,  after  stating  the  doctrine  that  a  l)equest 
of  personalty  to  a  man  and  his  heirs  would  no 
doubt  pass  the  absolute  interest,  the  author 
says:  **0f  course,  if,  in  wills,  ...  the 
gift  over  upon  failure  of  issue  can  be  limited 
to  failure  of  issue  at  the  death  of  the  ten- 
ant for  life,  a  prior  gift  to  A  and  the  heirs 
of  his  body  gives  A  an  interest,  defeasible 
upon  failure  of  issue  at  his  death."  Here 
Albert  took  an  absolute  interest  in  the  fund, 
defeasible  upon  failure  of  living  heirs  of  his 
body  at  his  death.  And  this  is  so  notwith- 
standing the  fund  was  in  the  hands  of  trustees. 

In  HugTies  v.  Sayer,  1  P.  Wms.  584,  where 
one  having  two  nephews  devised  his  personal 
estate  to  A  and  B,  and,  if  either  should  die 
without  children,  then  to  the  survivor,  the  de- 
vise was  held  to  be  good.    In  Jackson  v.  ^^oble, 

2  Keen,  590,  the  testator  gave  real  and  personal 
estate  to  his  daughter,  A.  and  to  two  other 
persons,  upon  trust  to  permit  A  to  receive  the 
rents  and  interest  for  life  for  her  separate  use, 
and  after  her  decease  in  trust  to  convey  to  her 
heirs,  executors,  etc.,  but  in  case  A  should 
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marrv  and  have  no  children,  then  the  ptopenj 
to  belong  to  D,  or,  in  case  of  hie  decease  be- 
fore A,  then  to  his  children.  It  was  held  thit 
A  took  an  absolute  eouitable  estate,  with  an 
executory  gift  over  to  D  and  his  chUdreD.etc. 
In  EdeUn  v.  MiddleUm,  9  Gill,  161.  where  i 
testator  made  a  bequest  to  his  son,  to  be  paid 
to  him  after  the  natural  life  of  his  wife  and 
himself,  at  which  death  might  last  happen, 
but  in  case  his  son  should  die  without  lawful 
issue,  and  before  he  possessed  the  properly, 
the  whole  to  eo  to  his  daughter,  and  the  »oo 
died  without  Issue  in  the  lifetime  of  the  tes- 
tator, it  was  held  that  the  limitation  over  to 
the  daughter  was  good  as  an  executory  devise; 
that,  by  the  words  used,  the  testator  showed 
that  he  meant  a  definite  failure  of  issue.—! 
dying  without  issue  before  the  right  to  possKst> 
the  property  could  accrue;  that  the  widow 
took  a  life  estate,  etc.  In  Ladd  v.  Harvey,  SI 
N.  H.  514,  personal  property  was  ^iven  bj  a 
will  to  L  and  her  heirs,  *'in  case  she  should 
leave  at  the  time  of  her  decease  a  living  child 
or  children  born  of  her  body,"  otherwise  ber 
property  was  to  go  to  her  father;  and  it  va^ 
held  that  the  will  referred  to  the  legatees  dying 
without  issue  living  at  the  time  of  her  death, 
and  that  the  limitation  over  to  her  father  was 
a  good  executory  devise.  8o,  also,  when  a  tes- 
tator bequeathed  leasehold  property  to  A  aod  | 
to  his  lawful  heirs,  and,  if  he  die  and  leave 
no  lawful  heir,  then  to  B,  it  was  held  that  | 
the  limitation  to  B  was  good;  the  words  | 
"leaving  no  lawful  heir"  being,  in  the  first 
place,  interpreted  to  mean  'ieaving  no  lawful 
issue,"  and  then  being  confined  to  * 'leaving 
no  issue  at  the  time  of  his  death.''  Gi^- 
HUe,  Peake,  v.  Pegdm,  2  T.  R  7«).  See 
also  Boyd  v.  Strahan,  86  111.  855;  Siegteald  ?. 
Siegwald,  87  III.  480;  Summers  v.  Smith,  W 
111.  646;  QOes  "v.  Anslow,  128  111.  187.  Thia 
court  has  held  in  a  number  of  cases  that,  al- 
though a  fee  cannot  be  limited  upon  a  fee  by 
deed,  yet  it  can  be  so  limited  by  will  by  way 
of  executory  devise.  Ackless  v.  Seekrighi,  1 
111.  46;  Siegwald  v.  SiegwaJd,  87  111.  430;  J/^ 
Campbell  v.  Mason,  151  111.  500;  Smith  Y.Kiff*- 
beU,  158  111.  868;  Palmer  v.  Cook,  159  111.  300. 
The  case  of  Swing  v.  Barnes,  156111.  61,  so  far 
as  it  holds  to  the  contrary,  is  overruled.  The 
language  used  in  Silta  v.  Hopkinson,  158  111. 
886,  should  be  construed  as  applicable  only  to 
the  facts  of  that  case,  and  not  as  contraveDtog 
the  doctrine  of  Siegwald  v.  Stegtcald,  tvpn, 
and  the  other  cases  of  a  like  character  above 
referred  to.  If  a  fee  can  be  limited  upon  a  fee 
by  way  of  executory  devise  as  to  real  estate, 
there  is  no  reason  why,  in  case  of  a  gift  of 
personal  property  to  one  person,  there  cannot 
be  a  limitation  over  of  such  property  by  way 
of  executory  devise  to  other  persons,  especially 
where,  as  here,  the  latter  belong  to  the  same 
class  as  the  first  taker,  provided  always,  sucb 
limilation  over  does  not  contravene  the  rale 
against  perpetuities;  that  is  to  say.  provided  it 
is  to  take  effect  upon  a  definite  failure  of  issue. 
Indeed,  Mr.  Gray,  in  his  work  on  the  Rule 
against  Perpetuities,  says,  at  the  close  of  the 
chapter  on  "Future  Interests  in  Real  Estate 
and  Personal  Property"  (§  98):  'The  result 
of  the  investigation  pursued  in  the  present 
chapter  is  this:  Originally,  the  creation  of 
future  interests  at  law  was  greatly  restricted,. 
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but  DOW,  either  by  the  statute  of  uses  and  wills, 
or  by  modern  legislation,  or  by  the  gradual 
action  of  the  courts,  all  restraints  on  the  crea- 
tion of  future  interests,  except  those  arising 
from  remoteness,  have  been  done  away/* 

From  what  has  been  said  it  follows   that, 
Albert  having  taken  an  absolute  interest  in  the 
fund  in  question,  determinable  in  the  event  of 
his  death,  and  having  died  without  living  heirs 
of  his  body  at  the  time  of  his  death,  the  fund 
is  to  be  divided  among  the  surviving  children 
of  the  testator,  to  wit,  Mary  J.  Glover.  Emily 
Montgomery,  Thomas  £.  Condell,  and  Moses 
B.  Condell,  in  such  proportions  as  their  cir- 
cumstances may  require  to  keep  them  from 
want,  or  to  furnish  them  with  the  necessities 
of  life  for  themselves  and  their  children,  and 
that  the  appellee,  Moses  B.  Condell, is  entitled  to 
participate  in  that  division,  unless  the  interest 
to  come  to  him  upon  such  division  has  been  re- 
leased by  the  quitclaim  deed  executed  by  him. 
The  interest  of  appellee  in  the  share  of  his 
brother  Albert  haa  not  accrued  when  the  quit- 
claim was  executed.    It  was,  then,  a  future 
contingent  interest,  which  might  never  ripen 
into  possession.    It  was  limited  to  take  effect 
upon  a  contingency  which  might  never  happen, 
to  wit,  upon  the  death  of  Albert  without  living 
heirs  of  his  body.    By  an  executory  devise  no 
estate  vests  upon  the  death  of  the  testator,  but 
only  on  some  future  contingency.     Bristol  v. 
Atijcater,  50  Conn.  402;  Oruwold  v.  Oreer,  18 
Ga.  545.     We  do  not  deem  it  necessary  to  dis- 
cuss the  question  whether  such  a  contingent 
executory  interest  is  assignable  in  equity  or  not. 
For  the  purposes  of  the  present  case  it  may  be 
admitted  that  such  an  interest  is  assignable.    If 
the  instrument  of  release  executed  by  appellee 
purported  to  release  a  future  interest  of  any 
kind,  then  the  question  of  the  assignability  of 
the  interest  in  question  would  be   presented. 
But  the  release  is  an  ordinary  quitclaim  of  all 
the  *'claim,  right,  title,  and  interest/'  etc.,  of 
appellee  and  his  wife,  and  contains  no  cove- 
nants of  warranty.     It  is  well  settled  that  such 
an  instrument  does  not  pass  a  subsequentlv  ac- 
quired interest.    HaUbrook  v.  Debo,  99  Ill.'372. 
'* A  conveyance  of  all  the  right,   title,  and  in- 
terest in  lands  is  certainly  sufficient  to  pass  the 
land  itself,  if  the  party  conveying  has  an  estate 
therein  at  the  time  of  the  conveyance;  but  it 
passes  no  estate  which  is  not  then  possessed 
by  the  party."    Blanehard  v.  Brooks,  12  Pick. 
47.     A  quitclaim   is   sufficient   to    pass  any 
estate  which  the  person  executing  it  has  at  the 
time  of  such  execution,  but  it  cannot  affect  by 
way  of  release  a  future  contingent  interest  lim- 
ited to  the  surviving  members  of  a  class  upon 
the  event  of  the  death  of  one  of  them  without 
living  issue  at  the  time  of  his  death,  there  be- 
ing  no  terms  used  in  such  quitclaim  or  release 
which  can  be  construed  as  referring  to  future 
interests.    Striker  v.  Mott,  28  N.  Y.  82.     In 
order  to  create  an  aasiffument  of  future  interests 
and  contingencies,  "there  must  be,  on  the  face 
of  the  Instrument  expressly,  or  collected  from 
its  provisions  by    necessary  implication,  lan- 
guage of  present  transfer,  directly  applying  to 
the  future  as  well  as  to  the  existing  property, 
or  else  language  importing  a  present  contract 
or  agreement  between  the  parties  to  sell  or  as- 
sign the  future  property."    8  Pom.  Eq.  Jur. 
§  1290.    Here  the  quitclaim  does  not  amount 
85L.R.A. 


to  a  release  of  future  interests.  While,  there- 
fore, the  instrument  of  release  executed  by 
Moses  B.  Condell  has  the  effect  of  passing  all 
his  interest  in  the  share  specifically  set  off  to 
him  or  for  his  use  in  his  father's  estate,  yet  it 
did  not  have  the  effect  of  passing  the  future 
continffent  interest  in  his  brotner  Albert's 
share  limited  over  to  him  so  as  to  take  effect 
only  in  the  uncertain  event  of  Albert's  death 
without  living  heirs  of  his  body. 

The  court  could  here  direct  the  fund  in 
question  to  be  divided  among  the  children  of 
the  testator  in  such  proportions  as  their  cir- 
cumstances may  require  to  keep  them  from 
want,  or  to  furnish  them  with  the  necessaries 
of  life  for  themselves  and  children,  if  there 
were  any  evidence  In  the  record  upon  that 
subject.  Where  a  power  in  relation  to  the 
distribution  of  a  fjund  is  conferred  bv  the  tes- 
tator upon  a  trustee,  the  court  will  place  itself 
in  the  position  of  the  trustee,  if  the  discretion 
of  the  latter  is  to  be  governed  by  some  rule  or 
state  of  facts  which  the  court  can  inquire  into 
and  apply  as  effectually  as  a  private  individual 
could  do.  In  such  case,  the  court  *'can  look 
with  the  eves  of  the  trustee."  and  substitute 
its  own  judgment  for  his.  1  Perry,  Tr.  4th 
ed.  g^  117,  255.  But  there  is  no  evidence  in 
the  record  to  show  that  any  of  the  testator's 
children  or  grandchildren  are  in  such  circum- 
stances as  require  them  to  be  kept  from  want, 
or  to  be  furnished  with  the  necessaries  of  life. 
Hence,  the  court  will  execute  the  trust  by 
dividing  the  fund  equally  among  the  children, 
on  the  ground  that  equality  is  equity.  Id. 
g  255.  Counsel  for  appellants  concedes  in  his 
brief  that  in  the  absence  of  evidence  as  to  the 
circumstances  of  the  testator's  children,  all 
the  court  can  do  is  to  carry  out  testator's  gen- 
eral intent,  and  divide  the  fund  equally  be- 
tween the  children  entitled  thereto.  The 
difference  between  appellants  and  appellee  is 
not  as  to  the  principle  of  equality  in  the  divi- 
sion, but  as  to  the  persons  among  whom  the  di- 
vision should  be  made;  appellants  contending 
that  the  division  should  be  between  Mrs.  Glover 
and  Mrs.  Montgomery  only,  and  appellee  con- 
tending that  it  should  be  made  between  them 
and  himself  and  his  brother  Thomas  E.  Con- 
dell. Our  conclusion  is  that  the  fund  here  in 
auestion.with  the  interest  accrued  thereon  since 
le  death  of  Albert  B.  Condell,  should  be  equal- 
ly divided  between  the  four  surviving  chil- 
dren of  the  testator  above  named,  unless  the 
right  to  such  division,  so  far  as  appellee  is  con- 
cerned, has  been  cut  off  by  advancements  made 
to  him  in  the  lifetime  of  his  father. 

2.  As  to  the  advancements:  Upon  this 
branch  of  the  case  the  contention  of  appel- 
lants is  that  the  moneys  charged  to  Moses 
B.  Condell  in  the  account  attached  to  the 
will,  and  the  notes  against  him  held  by  the 
testator  at  the  time  of  the  latter's  death,  are 
advancements,  and  that,  as  such  advance- 
ments exceed  in  amount  his  share  of  the 
estate,  he  is  not  entitled  to  any  Interest  in  the 
fund  in  question  without  bringing  into  botch 
pot  what  he  has  received.  It  is  not  at  all  clear 
that  the  testator  did  not  intend  to  draw  a  dis- 
tinction between  the  advancements  made  to 
his  children  and  the  debts  due  to  him  from 
them,  as  evidenced  by  their  notes.  The  inten- 
tion to  make  such  a  distinction  is  very  strongly 
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indicated  by  the  language  used  in  the  fourth 
section  of  the  will,  and  In  the  various  clauses 
embraced  under  that  section.  But,  whether 
the  notes,  as  well  as  the  moncvs  charged  in  the 
account,  are  to  be  embraced  in  the  amount  of 
the  advancements,  or  not,  can  mak»  no  differ- 
ence, in  view  of  the  language  used  in  the  first 
clanse  of  the  codicil.  That  language  is  as  fol- 
lows: "If,  in  the  settlement  of  my  estate  ac- 
cording to  the  provisions  of  the  foregoing  will, 
it  should  appear  that  the  amount  advanced  and 
loaned  to  my  son  Moses  B.  Ck>ndo]l  should  ex- 
ceed his  share  of  my  estate,  then  his  share  shall 
be  what  he  has  already  received,  and  his  notes 
shall  be  canceled  and  delivered  to  him."  The 
will  and  the  codicil  are  to  be  construed  to- 
gether. JoneB  V.  J<me8,  124  111.  264.  When 
they  are  construed  together  here,  it  will  appear 
that  the  amount  of  the  advances  and  loans  to 
Moses  B.  Condell  was  not  intended  to  be  set 
over  against  the  contingent  and  executory  in- 
terest which  might  come  to  him  in  the  event 
of  the  death  of  his  brother  Albert  without  liv- 
ing heirs  of  his  body.  The  words  '^settlement 
of  my  estate"  refer  to  the  adjustment  of  the 
estate  in  the  due  course  of  administration  in 
the  probate  court,  where  the  debts  are  paid, 
the  credits  are  collected,  and  nothing  remains 
but  to  proceed  with  the  steps  for  the  division 
of  the  residue.  QIUb  v.  Andow,  128  111.  187; 
Valmtine  v.  RuiU,  93  HI.  585;  GaJkina  v. 
Smith' B  Estate,  41  Mich.  409.  The  reference 
here  is  not  to  the  settlement  of  the  trust  im- 
posed upon  the  executors  by  the  will.  An  ex- 
ecutor may  serve  in  two  capacities,  and  have 
two  different  sets  of  duties  to  perform.  W  hen 
he  acts  simply  as  executor,  he  performs  the 
functions  of  administration,  such  as  receiving 
and  paying  what  is  due  to  and  from  the  estate. 
But,  in  addition  to  these  duties,  he  inay  be  ap- 
pointed testamentary  trustee  under  the  will, 
and  have  another  class  of  duties  to  perform  as 
the  donee  of  a  power  in  trust  Calkins  v. 
Smith's  Estate,  supra;  7  Am.  &Eng.  Enc.  Law, 
p.  179;  1  Perry,  Tr.  §  262;  Nevittv.  Woodbum, 
160  111.  208.  The  trust  may  last  longer  than 
the  administration  of  the  estate.  The  settle- 
ment here  referred  to  is  that  which  is  made 
with  the  probate  court  under  the  114th  section 


of  the  administration  act,  where  it  is  provided 
that  *  'the  county  court  shall  enforce  the  8ettl^ 
ments  of  estates  within  the  time  prescribed  hj 
law,"  etc.  1  Starr  &  C.  Anno.  SUk  p.  243. 
That  the  settlement  as  executor,  and  not  as 
trustee,  is  referred  to,  is  further  apparent  from 
the  fact  that,  when  it  takes  place,  the  notes  of 
Moses  B.  Condell  are  to  be  surrendered  and 
delivered  up  to  him,— showing  it  to  have  been 
within  the  contemplation  of  the  testator  that 
his  son  Moses  would  then  be  alive ;  and  it  could 
not  have  been  intended  that  the  notes  should 
remain  uncanceled  and  undelivered  until  the 
executory  interests  of  Moses  in  the  shares  of 
his  brothers  and  sisters  should  have  been  de- 
termined by  their  respective  deaths.  The 
share  of  Moses  was  to  be  what  he  had  already 
received,  and  his  notes  were  to  be  canceled  aod 
delivered  to  him,  if,  at  such  settlement,  it 
should  appear  that  the  amount  advanced  and 
loaned  to  him  should  exceed  "his  share  of  my 
estate."  The  word  "share,"  as  here  used,  has 
the  same  meaning  which  it  has  when  used  in 
section  4  of  the  will  and  the  clauses  there- 
under: that  is  to  say,  it  refers  to  the  one-sixth 
share  given  to  Moses  by  the  will,  and  does  not 
include  the  executory  contingent  interest  to 
accrue  upon  the  death  of  Albert  without  living  f 
heirs  of  his  body.  The  word  "share,"  in  a 
will,  does  not  apply  to  executory  interests  ; 
taken  under  the  will.  "Accrued  shares  will 
not  pass  under  the  word  ^share*  or  *  portion.' " 
Theobald,  Wills,  2d  ed.  p.  516;  8  Jarman.  « 
Wills,  Rand.  &  T.*s  5th  Am.  ed.  p.  560.  In  ^ 
view  of  the  first  clause  of  the  codicil,  we  an 
of  the  opinion  that  the  advancements  and  loans 
made  to  Moses  B.  Condell  do  not  have  the 
effect  of  destroying  or  cutting  off  his  interest 
in  the  fund  in  question. 

For  the  reasons  here  stated,  the  Judgment  of 
the  appellate  court  and  the  decree  of  the  cir- 
cuit court  are  reversed,  and  the  cause  is  re- 
manded to  the  circuit  court  for  further  pro- 
ceedings in  accordance  with  the  views  herein 
expressed.    Revei'sed  and  remanded. 

Carter,  J.,  took  no  part  in  the  decision  of 
this  case,  having  been  of  counsel  in  the  court 
below. 
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City  of  SEATTLE,  Bespt, 

V. 

G.  A.  HILL  et  al. 

and 

Alonzo  HULL,  Appt. 

(U  Wash*  487.) 
A  lien  for  aU'eet»tmprov«ment  'i 


naents  is  prior  to  mortffaflresexlstioff  at  tbetime 
It  aoorues,  under  statutes  maJdn^  such  assa^- 
ments  a  part  of  the  tax  due  on  the  property  and 
collectible  as  other  taxes,  and  malring  tax  liens 
prior  to  mortgages. 

(May  14, 1808.) 

APPEAL  bv  defendant  Hull  from  a 
ment   of   the  Superior  Court  for 


Nora.— SupeHorttv  of  lien  of  local  assessment  over 
prior  lien, 
I.  LegiOative  power  to  enact  a  law  declarino  lo- 
cal assessment  a  lien  having  priority. 
U.  Existence  of  lien  of  local  assessment  depends 

upon  legislative  enaetmenL 
m.  Existence  of  the  law  enables  the  lien  to  dom^ 
inate  the  land  itself^  regardless  of  ownership. 
TV.  The  law  being  statutory^  compliance  with  its 
terms  is  necessary  and  sufficient, 
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V.  Enactment  of   law    before  enetsmbranet  is 
notice  to  encumbrancers  of  priority  <if  sub- 
sequent assessment, 
VI.  Enactment  of  law  after  eneumbrancs  wsakes 
priority  of  assessment  depend  upon  conetitu- 
tional  conti-ol  of  retroactive  law. 
VII.  Priority  of  assessments  over  Mtulred  Hens. 
VIII.  Exceptions  to  all  the  stated  rules. 

The  scope  of  this  note  is  indicated  by  the  stiici 
wording  of  its  stated  subject.    Other  kindred  sab- 
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County  in  favor  of  plaintiff  in  an  action 
brought  to  foreclose  a  lien  for  an  assessment 
for  local  improyements.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mem-s,  De  Bmler  A  J»ckson»  for  ap- 
pellant: 

There  is  no  statute,  upon  which  to  base  any 
act  or  acts,  or  state  of  facts,  by  wliich  a  lien  of 
the  force  and  extent  of  a  tax  could  be  created. 

The  existence,  force,  and  extent  of  statutory 
liens  depend  entirely  upon  the  statute  creating 
them. 

Elliott,  Roads  &  Streets,  482-484;  miad^ 
phia  V.  Greble,  88  Pa.  889;  Allegheny  Gity^e  Ap- 
peal, 41  Pa.  80;  Oauae  v.  Bullard,  16Iia.  Ann. 
107;  State,  Ely,  v.  JStna  L,  Ins.  Go.  117  Ind. 
251;  IVutieee  of  PaUie  achooU  v.  Sltottoell,  45 
N.  J.  £q.  106;  BmTig  ▼.  Wilson,  182  Ind.  228, 
19  L.  R.  A.  767. 

A  prior  mortgage  on  real  estate  is  prior  in 
payment  to  a  subsequent  assessment  for  local 


improyements,  unless  the  statute  authorizing 
such  improyements  and  assessments,  by  ex- 
press words  or  fair  implication,  provides  other- 
wise. 

Elliott,  Roads  &  Streets,  p.  488;  Cook  v. 
State,  Whttten,  101  Ind.  446;  Tnieteee  of  Pub- 
lie  Schools  y,  Shotwell,  supra. 

Such  liens  are  inferior  and  subsequent  in 
payment  to  mortgage  liens  that  are  prior  in 
time. 

State,  Ely,  y.  JBtna  L,  Ins.  Co,  supra;  State, 
Vawter,  v.  Loveless,  188  Ind.  600;  Trustees  of 
Public  Schools  y.  ShotioeU,  supra. 

The  statute  creating  the  lien  must  expressly, 
or  by  fair  implication,  declare  such  liens  a  tax, 
or  declare  them  prior  to  all  other  liens,  before 
they  can  take  precedence  over  prior  existing 
mortgage  liens. 

Pierce  y.  jEtna  L,  Ins,  Co.  181  Ind.  284. 

Mr,  W.  T.  Seott,  for  respondent: 

In  tbis  state  there  is  constitutional  authority. 


jects  haye  before  been  treated  In  this  series,  to 
which  it  may  be  relevant  to  oall  attention  here : 
For  Priortty  «/  ctolfiw/or  i4ixes  afjainst  the  assets  of 
a  debtor,  see  Bibblns  v.  Clark  (Iowa)  29  L.  R.  A.  278. 
As  to  Tax  liens,  see  New  England  Loan  &  T.  Co.  v, 
YouDff  (Iowa)  10  L.  R.  A.  478,  and  Miller  v.  Ander- 
son (S.  D.)  11  L.  R.  A.  817. 

I.  LegUitaiive  povfer  to  enact  a  law  declaring  local 
cwsessment  a  lien  havina  priority. 

The  power  to  levy  taxes  is  an  attribute  of  the 
sovereign  power  of  the  state,  and  assessments  for 
local  improvements  are  levied  by  the  power  of 
taxation;  of  this  fact  there  is  no  longer  any  con- 
troversy. The  word  **taxe6'*  as  often  used  does  not 
include  "assessments  for  looal  improvements"  but 
local  assessments  are  nevertheless  in  their  nature 
taxes;  this  is  true  whether  the  assessment  is  ac- 
cording to  benefits  or  is  by  special  taxation  on  the 
whole  municipality  or  tax  district.  Note  to  San 
Diego  V.  Linda  Vista  Irrig.  Dist  (Cal.)  anU,  88.  . 

Taxes  levied  by  a  municipal  corporation  are 
levied  for  public  purposes  and  by  public  officers. 
A  municipal  corporation  is  part  of  the  government. 
It  is  a  governmental  organization  invested  with  the 
power  of  government  over  a  designated  locality' 
Cities  are  much  older  governmental  institutions 
than  counties,  and  they  were  influential  agencies 
in  securing  stable  and  liberal  government  cen- 
turies before  counties  were  organised.  Sovereign 
power  rests  in  the  state,  but  the  power  to  exercise 
the  sovereign  power  of  taxation  may  be  delegated 
to  a  municipal  corporation.  Municipal  corpora- 
tions levy  taxes  by  the  taxing  power  of  the  state 
because  it  is  delegated  to  them  by  the  legislature 
and  the  taxes  levied  by  a  city  are,  in  force  and 
dimity,  equal  to  taxes  levied  by  a  state  or  county. 
Logansport  v.  McConnell.  121  Ind.  416;  Justice  v. 
Logansport  101  Ind.  828;  Denlke  v.  Rourke,  8  Bias. 

In  Doremus  v.  Cameron,  49  N.  J.  Eq.  1,  the  chan- 
cellor said:  ''It  is  well  settled  that  in  the  exercise 
of  its  sovereign  power  of  taxation  the  state  may 
displace  prior  encumbrances,  although  the  dis- 
placement may  be  prejudicial  to  Individual  right.'* 
Upon  this  principle,  and  because  such  power  had 
been  delegated  by  charter,  a  city-tax  assessment 
was  held  to  have  priority  over  a  prior  mortgage. 
This  was  but  the  repetition  of  preceding  decisions 
on  the  same  subject.  Trustees  of  Public  Schools  v. 
Trenton,  80  N.  J.  Bq.  667:  O'Neill  v.  Dringer,  31  N. 
J.  Eq.  am;  Paterson  v.  O'Neill,  82  N.  J.  Bq.  886; 
Howell  V.  Essex  County  Road  Board,  Id.  672. 

It  is  also  said  in  Re  Brand,  8  Nat.  Bankr.  Reg. 
38i,  that  **a  state  has,  in  her  sovereign  oapaci- 
35  L.  R.  A. 


ty,  a  prior  lien  on  all  her  realty  for  taxes,"  which 
may  be  enforced  to  the  prejudice  of  any  claim  due 
by  her  citizens  wherever  acquired. 

It  was  decided  in  Dunlap  v.  Gallatin  County,  15 
111.  7,  that  the  state  is  not  bound  to  wait  to  enforce 
its  demand  for  taxes  till  prior  demands  are  en- 
forced, but  it  may  enforce  payment  to  the  exclu- 
sion of  all  other  creditors. 

Further,as  to  priority  of  the  state's  lien  over  other 
demands,  see  the  notes  to  Bibbins  v.  Clark  (Iowa)  29 
L.  R.  A.  278,  and  New  England  Loan  &  T.  Co.  v. 
Young  (Iowa)  10  L.  R.  A.  478. 

Since  the  state  possesses  in  its  sovereign  power 
the  right  to  hold  its  own  claims  for  taxes  prior  to  all 
other  demands,  it  follows  that  the  legislature  has 
power  to  enact  a  law  giving  to  a  subordinate  di- 
vision of  the  state— a  municipal  corporation— a 
prior  lien  for  its  local  taxes  and  assessments. 

II.  ExMence  of  Hen  of  local  asaeesment  depends  upon 
legislative  enactment, 

"  There  can  be  no  doubt  of  the  power  of  the  leg- 
islature to  provide  a  summary  mode  of  levying  and 
coUectIng  such  taxes,"  said  Judge  Holmes  when 
speaking  for  the  court  in  St.  Louis  v.  Coons,  37  Mo. 
44,  regarding  assessments  for  local  city  improve- 
ments, and  the  truth  of  his  statement  is  beyond 
the  power  of  contradiction. 

But  when  the  power  is  not  provided  by  the  leg- 
islature a  city  cannot  declare  and  enforce  a  lien 
upon  the  property  assessed  for  local  improvement. 
Philadelphia  v.  Greble,  88  Pa.  830. 

In  Missouri  it  is  likewise  held  that  a  city  has  a 
lien  for  taxes  on  the  land  assessed  only  when  it  is 
provided  by  the  city  charier.  This  is  so  held  in  re- 
gard to  city  taxes  in  general,  and  not  to  assessment 
for  local  improvements  in  particular.  Kansas  v. 
Payne,  71  Mo.  160;  Jefferson  v.  Whipple,  Id.  619. 

It  is  not  absolutely  necessary  that  the  power  to 
acquire  a  lien  by  a  city  should  be  expressed  in 
terms.  The  legislative  intent  may  be  gathered 
from  the  general  statutes.  One  court  in  deciding 
that  the  lien  for  taxes  would  not  be  denied  to  a 
city  because  it  was  not  expressly  provided  in  its 
charter,  and  that  absence  of  an  express  provision 
for  the  exercise  of  the  power  is  not  a  denial  of 
the  power,  expressed  itself  metaphorically  thus: 
''When  the  legislature  gave  the  city  power  to  tax, 
and  confided  to  her  officers  the  movement  of 
the  machinery  necessary  to  realize  the  tax,  it  can- 
not have  intended  to  invent  a  clog  which  at  any 
moment  might  peremptorily  stop  its  working. 
This  would  be  offering  a  stone  when  one  asked  for 
bread.  Taxes  are  the  pabulum  of  government. 
Without  that  food  the  political  body  languishes 
and  dies.    The  state  did  not  create  the  city  and  en- 
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as  well  as  express  statutory  and  charter  enact- 
ments, which  place  the  lien  for  local  assess- 
ments upon  the  same  plane  as  the  lien  for  gen- 
eral  taxes* 

Freeholders'  Charter  1890,  sub.  1,  §  6,  art.  8. 

Section  88.  art.  9,  of  the  charter  makes  pro- 
yision  for  the  redemption  of  property  sold. 
The  assessment  being  a  part  of  the  tax  due  on 
the  property,  and  to  be  collected  as  other  taxes 
are  collected,  it  follows  that  the  owner  may  re- 
deem his  property  from  the  sale  for  the  non- 
payment of  any  levies  made  under  the  provi- 
sions of  the  statute  or  charter.  This  impliedly 
makes  such  Hens  paramount  to  prior  mort- 
gages, since  there  would  be  no  reason  for  per- 
mitting the  mortgagee  or  any  party  in  interest 
to  redeem,  if  his  estate  were  intended  to  be  left 
paramount  to  the  taxes  levied  upon  the  prop- 
erty. 

thremus  v.  Cafneivn,  49  N.  J.  Eq.  1;  Meyer 
V.  Burritt,  60  Conn.  117. 


Gordon*  J.,  delivered  the  opinion  of  the 
court: 

The  act  of  March  9,  1893  (Laws,  p.  28U 
authorizes  cities  in  this  state  to  issue  improve- 
ment bonds  in  payment  of  the  coat  and  ex- 
pense of  local  improvements,  etc.,  and  pro- 
vides that  such  bonds,  when  issued  to  the 
contractor  constructing  the  improvement,  or 
sold  in  the  manner  authorized  by  the  act,  shall 
transfer  to  the  contractor  or  otiier  owner  or 
holder  all  the  right  and  interest  of  such  dtr 
in  and  with  respect  to  every  such  assessment 
and  the  lien  thereby  created  against  the  prop- 
erty assessed,  and  chareeable  with  the  cost  of 
such  improvement.  This  action  was  brought 
by  the  respondent,  a  city  of  the  first  class,  to 
recover  the  amount  due  upon  a  local  improT^ 
ment  bond  issued  to  the  contractor,  and  by 
him  assigned  to  the  city,  and  to  foreclose  the 
same  on  certain  real  estate  owned  by  the  de- 
fendants Hill,  and  chargeable  with  the  cost  of 


due  It  with  corporate  life  and  in  the  same  instant 
benumb  and  palsy  those  functions  without  the  ex- 
ercise of  which  life  is  soon  extinct."  Bellooq  v. 
New  Orleans,  31  La.  Ann.  471. 

It  is  further  to  be  observed  that  the  fact  that  there 
Is  by  the  city  charter  a  lien  for  taxes  does  not  make 
such  a  lien  have  priority  over  other  and  anterior 
liens.  While  it  is  conceded  that  the  leflrislature  has 
power  to  give  city  taxes  a  lien  having  priority  over 
Judgments,  mortgafres,  and  other  encumbrances, 
yet  such  priority  must  be  given  by  legislative  enact- 
ment. Trustees  of  Public  Schools  v.  Trenton,  30 
N.  J.  Eq.  667;  O'Neill  v.  Dringer,  31  N.  J.  Bq.  507; 
Paterson  v.  O'Neill,  32  N.  J.  Eq.  386;  Howell  v.  Es- 
sex County  Road  Board,  Id.  672. 

Assessments  for  benefits  conferred  by  local  im- 
provements are  taxe8,and  being  such  are  within  the 
legislative  provision  regarding  the  priority  of  liens 
of  taxes,  and  they  are  entitled  to  preference  in 
every  case  where  the  legislature  has  clearly  mani- 
fested the  purpose  to  give  them  such  rank.  Howell 
v.  Essex  County  Road  Board,  supra. 

To  the  same  effect,  see  the  main  case  of  Seattlb 
V.  Hill. 

Local  assessments  have  no  priority  of  lien  un- 
less the  legislative  intent  to  give  priority  to  the 
lien  is  apparent.  It  is  not  necessary  that  the  stat- 
ute should  in  express  terms  declare  that  the  assess- 
ment lien  shall  be  a  paramount  one,  for  if  the 
intention  can  be  gathered  from  the  general  words 
and  purposes  of  the  statute  the  court  will  give  it 
effect  State,  Ely,  v.  ^tna  L.  Ins.  Co.  117  Ind.  S51; 
Cook  V.  State,  Whitten.  101  Ind.  446. 

If  the  city  charter,  by  itself  or  when  aided  by 
prior  adjudication,  manifests  a  clear  mtention  to 
make  taxes  assessed  after  the  execution  of  a  mort^ 
gage  a  lien  on  the  premises  against  which  they  are 
assessed  prior  to  the  lien  of  the  mortgage,  such 
paramount  lien  will  be  sustained.  Howell  v.  Essex 
County  Road  Board,  supra;  Allen  v.  Allen,  34  N.  J. 
Eq.  408;  Trustees  of  Public  Schools  v.  Trenton,  and 
Paterson  v.  O'Neill,  nipra.  [In  the  last  three  of  the 
cases  cited  the  term  '*city  tax*'  or  '^municipal  tax" 
is  used  without  there  being  anything  to  indicate 
whether  the  tax  was  or  was  not  assessed  for  bene- 
fits; but  the  case  of  Howell  v.  Essex  County  Road 
Board,  suprcL,  declares  them  to  be  In  both  cases  alike, 
i.  e.  taxes.] 

A  number  of  statutory  provisions  may,  when 
taken  together,  be  sufficient  to  show  the  legislative 
intent  to  give  the  local  assessment  priority.  It  has 
been  held  in  New  Jersey  that  although  the  charter 
contained  no  provision  for  priority,  yet  the  fact 
that  there  was  a  provision  that  land  should  be  as- 
sessed at  its  full  value,  and  that  mortgages  on  land 
should  not  be  taxes  in  the  hands  of  any  person  in 
85  L.  R  A. 


the  state,  and  a  provision  that  the  asscosmeat 
should  be  valid  notwithstanding  any  error  or  omis- 
sion in  naming  the  owner,  and  the  provision  forre- 
demption,  evinced  an  intention  on  the  part  of  the 
legislature  to  make  the  lien  a  tax  paramount  to 
the  mortgage.    Paterson  v.  O'Neill,  supra, 

A  charter  providing  that  all  taxes  and  asseBsmenU 
shall  be  and  remain  until  paid  a  lien  notwithstand- 
ing any  devise,  descent,  alienation,  mortgage,  or 
other  encumbrance,  has  been  held  to  give  a  lo^ 
assessment  for  improvements  priority  over  a  mort- 
gage existing  at  the  time  the  assessment  was  levied. 
Thompson  v.  Thorp,  33  N.  J.  Eq.  401. 

But  the  mere  statement  that  a  local  assessmeot 
shall  be  a  lien,  without  other  language  indicating 
an  intention  to  give  it  priority,  will  cause  local  as- 
sessments to  take  effect  among  other  encumbrancei 
according  to  their  respective  dates.  Gormlej'i 
Appeal,  27  Pa.  49. 

A  negation  of  the  intent  of  the  legislature  togi^e 
priority  to  local  assessments  need  not  be  made  in 
express  terms  in  order  to  be  given  effect,  but  mar 
be  inferred  from  the  general  words  and  purpoea 
of  the  statute.  It  is  consequently  held  that  since  a 
mortgagee  cannot  be  affected  unless  he  is  brooght 
into  court,  the  inference  is,  when  the  statute  makes 
no  provision  for  bringing  in  anyone  except  tbe 
owner,  that  the  legislature  did  not  intend  to  giv^ 
the  assessment  lien  priority  over  an  existent 
mortgage.  State,  Ely,  v.  ^Etna  L.  Ina.  Co.  117  Ind. 
251. 

California  states  the  most  extreme  rule  regarding 
the  priority  of  local  assessments  for  improvements 
over  similar  liens  upon  the  same  land.  It  ssys: 
''The  general  rule  is  that  a  sale  and  conveyance  in 
due  form  for  taxes  extinguishes  all  prior  liens, 
whether  for  taxes  or  otherwise.  The  necessity  of 
oolleoting  revenues  for  the  support  of  the  govern' 
ment  imperatively  requires  that  the  lien  for  taxes 
shall  take  precedence  over  all  other  liens;  and  tiiat 
a  tax  sale,  followed  by  a  proper  conveyance,  shall 
transfer  the  title  discharged  of  prior  tax  liens.  If 
the  rule  were  otherwise  purohaaers  at  tax  sales 
would  be  deterred  from  bidding,  and  a  large  por- 
tion of  the  revenue  would  remain  unoollectedL" 
Dougherty  v.  Henarie,  47  Cal.  9. 

Under  such  a  rule  purchasers  are  bound  to  take 
notice,  and  when  a  purchaser  buys  land  which  is 
subject  to  an  existing  lien  for  taxes  be  must  see  at 
his  peril  that  the  taxes  are  paid.  The  asseatment 
creates  a  lien  upon  the  real  property  assessed  which 
is  not  extinguished  until  the  tax  ia  paid.  Beere  v. 
Kennedy.  48  Cal.  643. 

In  seeking  to  determine  whether  local  city  as- 
sessments of  taxes  are  entitled  to  priority,  atteo- 
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8ucb  improvement,  Id  which  action  Alonzo 
Hull,  the  appellant,  was  made  a  party.  It  ap- 
pears that,  prior  to  the  levying  of  the  aasess- 
ment  or  the  issuance  of  the  bond  in  question, 
defendant  Hill  had  executed  a  mortgage  upon 
the  premises  to  Hull.  Upon  the  trial  below, 
the  court  found  that  all  of  the  proceedings 
necessary,  under  the  law  and  the  charter  and 
ordinances  of  said  city,  to  make  the  said  as- 
sessment a  legal  charge  and  tax  against  the 
said  property,  including  the  letting  of  the  con- 
tract for  said  improvement  under  the  charter, 
the  performance  of  the  work  under  said  con- 
tract, and  the  acceptance  thereof  by  the  board 
of  public  works,  were  duly  had,  and  entered 
a  decree  foreclosing  the  assessment  bond 
against  the  property,  and  giving  the  same 
priority  over  the  mortgage  to  appellant;  and 
from  this  decree  the  mortgagee,  Hull,  has  ap- 
pealed. 
The    real    question    to    be   determined    is 


whether  the  lien  of  the  assessment  is  entitled 
to  superiority  over  appellant's  mortgage,  which 
was  prior  in  point  of  time.  Appellant  insists 
that  the  lien  given  for  assessments  and  local 
improvements  is  not  a  lien  of  the  force  and 
extent  of  a  tax  lien.  Whether  this  position 
can  be  maintained  can  be  determined  only 
from  consideration  of  the  various  provisions 
of  statute  authorizing  the  assessment,  and 
providing  the  manner  of  its  enforcement.  As- 
sessments levied  for  the  improvement  of  a 
street  are  based  upon  the  same  sovereign 
power  which  is  asserted  in  the  levying  of  gen- 
eral taxes.  People,  Orijin,  v.  Brooklyn,  4  N. 
Y.  419,  (MS  Am.  Dec.  266.  On  page  438  of 
Elliott  on  Roads  and  Streets,  the  author  says: 
*' While  it  is  true  that  an  assessment  is  not 
strictly  a  tax  it  is  also  true  that  it  is  levied  by 
the  sovereign  power,  for  the  general  public 

food.    It  is  also  true  that  a  mortgagee  is  bene- 
ted  to  the  extent  that  the  land  is  improved. 


tloa  has  l>een  called  to  the  fact  that  it  has  never 
l>eeD  in  so  many  words  declared  that  a  Judgment 
rendered  In  a  oourt  of  law  shall  be  a  lien  on  realty; 
-but  it  has  been  held  so  to  be«  for  a  great  length  of 
time,  io  this  country  and  in  Bmrland.  And  for  this 
reason  It  has  been  arg-ued  that  a  city  tax  for  paving- 
a  street  should  be  considered  a  lien.  Considering 
this  in  connection  with  the  facts  that  the  statute 
authorized  ordinances  to  provide  for  the  prompt 
collection  of  taxes,  and  that  the  ordinance  declared 
the  assessment  a  lien  on  the  property,8uch  a  lien  was 
sustained  in  Bschbach  v.  Pitts,  6  Md.  71. 

III.  Eristence  of  the  law  enables  the  lien  to  dominate 
the  land  itself,  regardless  of  ovmership. 

It  is  sometimes  declared  in  specific  terms  that  as- 
sessments for  improvements  shall  be  a  lien  on  the 
land  upon  which  they  are  laid,  to  the  same  extent 
that  state  taxes  are  a  lien,  and  that  they  have  the 
same  preference  over  other  demands.  If,  however, 
the  provision  is  that  the  '^estimate'*  for  the  im. 
provement  shall  X)e  a  lien,  then  it  is  the  time  when 
the  estimate  is  made,  and  not  the  time  when  the  im- 
provement is  l>egun,  or  any  other  time,  that  fixes 
the  date.  Jones  v.  Schulmeyer,  39  Ind.  119;  Langs- 
dale  V.  Nicklaus,  38  Ind.  889. 

It  would  seem,  too,  that  such  a  legislative  intent 
maybe  gathered  from  the  general  statutory  pro- 
visions regarding  taxation,  as  indicated  by  the  next 
three  succeeding  cases. 

In  Keating  v.  Craig,  73  Mo.  607,  it  is  held,  under  a 
city  charter  providing  for  the  enforcement  of  **tbe 
lien  of  a  special  tax  bill"  that  the  evident  intention 
of  the  legislature  was  to  make  the  lien  of  the  special 
tax.  like  the  lien  for  general  taxes,  a  charge  upon 
the  land  assessed  prior  to  any  encumbrance  which 
the  owner  could  place  upon  it.  A  general  statu- 
tory provision  that  '^whenever  any  tax  shall  be  as- 
sessed on  any  real  estate  liable  to  taxation,  said  tax 
shall  be  a  lien  on  said  estate,"  i^as,  in  the  case  of 
Hayden  v.  Poster,  13  Pick.  49S,  held  to  mean  also 
that  '*city  taxes"  should  be  such  a  lien  on  the  land 
and  so  continue  until  paid,  but  the  case  does  not 
specifically  hold  a  city  assessment  for  local  im- 
provements to  be  Included  within  the  term  "city 
taxes." 

It  is  likewise  held  in  Edmonson  v.  Galveston,  68 
Tex.  157,  that  a  provision  regarding  the  general  sub- 
ject of  taxation  equally  applies  to  assessments  by 
cities  and  towns,  and  constitutes  them  a  lien  upon 
the  land  assessed;  but  though  the  matter  in  con- 
troversy was  a  municipal  assessment  for  a  year,  it 
does  not  appecur  whether  any  part  of  the  same  was 
or  was  not  laid  for  local  improvements. 

The  law  giving  local  assessments  priority,  being 

n  existence  either  by  express  statutory  declaration 
«>  L.  R.  A. 


or  Judicial  interpretation,  the  lien  attaches  to  the 
land  itself  irrespective  of  the  interests  of  the  vari- 
ous owners,  and  is  paramount  to  all  other  claims  or 
liens  against  the  property.  The  lien  for  local  as- 
sessment remains  regardless,  of  any  and  all  Judicial 
sales  in  which  the  municipality  holding  the  Hen  is 
not  a  party,  and  except  so  far  as  it  may  be  paid  by 
the  proceeds.  Wabash  Eastern  R.  Co.  v.  Bast  Lake 
Fork  Special  Drainage  Dist.  Comrs.  184  lU.  884, 10 
L.  R.  A.  285:  Philadelphia  v.  Meager,  67  Pa.  346;  Al- 
legheny Clty*s  Appeal,  41  Pa.  00. 

The  same  principle  is  applied  in  the  following 
cases  as  to  "municipal  taxes,"  and  nothing  therein 
appears  to  indicate  that  taxes  for  local  improve- 
ments are  not  included.  Freeman  v.  Atlanta,  66 
Ga.  617;  Smith  v.  Simpson,  60  Pa.  168;  Duffy  v. 
Philadelphia,  42  Pa.  192;  Justice  v.  Logansport,  101 
Ind.  326. 

Following  the  rule  as  to  general  taxes,  it  is  gen- 
erally held  that  the  amount  due  for  local  assess- 
ments must  be  paid  from  the  fund  received  from  a 
Judicial  sale  made  in  compliance  with  the  decree  of 
oourt,  but  in  the  case  of  Smith  v.  Simpson,  supra, 
it  is  said  that  the  city  must  be  diligent  and  file  its 
claim  with  the  officer,  for  if  it  does  not  the  pur- 
chaser will  take  the  land  discharged  from  the  lien. 

Applying  the  general  rule  of  taxation  to  a  '"city 
tax,"  and  without  indicating  whether  any  assess- 
ment for  local  improvement  was  contained  therein, 
the  court  in  the  case  of  Langley  v.  Chapin,  134 
Mass.  82,  held  that  a  foreclosure  of  the  lien  given 
by  the  statute  in  pursuance  thereof  will  give  the 
purchaser  a  valid  unimpeachable  title,  absolute 
after  the  expiration  of  the  time  for  redemption. 

lY.  The  law  t)eing  statutory,  eompLianee  with  its» 
terms  is  necessary  andsujfficienL 

The  lien  for  local  assessment  being  made  possi- 
ble only  by  statutory  permission,  and  being  a  bur- 
den put  upon  the  proprietor  of  tho  land  against  his 
will,  it  follows  that  to  make  such  a  lien  efficient  over 
similar  encumbrances  there  must  be  a  sutistantlal 
compliance  with  all  the  provisions  of  the  statute. 
Such  an  assessment  is  an  entirety,  and  the  invalid- 
ity of  a  part  will  invalidate  the  whole.  Ryan  v. 
Altschul,  lOB  Cal.  174;  Partridge  v.  Lucas,  99  Cal. 
619;  Diggins  v.  Brown,  76  Gal.  818.  These  holdings 
have  special  reference  to  the  lien  in  its  funda- 
mental nature,  and  not  to  its  function  of  priority* 
but  since  if  the  assessment  is  no  lien  it  has  no 
priority,  what  is  said  is  relevant  and  foroeful  here. 

It  may  be  further  said  that  a  compliance  with 
the  terms  of  the  statute  seem  to  be  all  that  is  re- 
quired to  give  the  lien  priority  and  to  cause  the 
title  obtained  at  the  sale  thereunder  to  be  indefeas- 
ible.   In  Connecticut,  where  a  mortgagee  out  of 
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for  to  the  extent  that  the  land  is  improved,  to 
that  extent  is  its  value  augmented.  We  can- 
not perceive  why  it  is  not  in  the  power  of  the 
legi^ature  to  create  a  lien  and  give  it  priority 
over  all  private  rights  or  estates.  .  .  . 
Eveiyone  who  acqmres  an  interest  in  land 
takes  it  subject  to  the  ri^ht  of  the  sovereign 
to  lay  general  taxes  upon  it  and  to  impose  upon 
it  the  burden  of  paying  the  expense  of  public 
improvements  which  confer  upon  the  land  a 
special  benefit."  It  is  undoubtedly  true  that 
a  prior  mortgage  on  real  estate  is  not  displaced 
by  a  subsequent  assessment  for  local  improve- 
ments, unless  the  statute  authorizing  such  im- 
provements and  assessments,  by  express  Vords 
or  fair  implication,  otherwise  provides.  Sub- 
division 1,^7,  art.  8,  of  the  charter  of  Seattle, 
under  which  this  assessment  was  made,  pro- 
vides that  '*thecity  council  may  levy  and  col- 
lect an  assessment  upon  all  lots  and  parcels  of 


land  benefited  by  such  improvement  to  defray 
the  cost  and  expense  thereof,  which  assess- 
ment shall  become  a  lien  upon  all  property  lia- 
ble therefor."  Section  8,  art  8.  of  such  char- 
ter provides  for  the  giving  of  notice,  in  the 
oflScial  newspaper  of  the  city,  to  interested 
persons,  of  the  filing  of  the  assesBment  roll, 
and  affords  an  opportunity  for  objections,  aod 
also  authorizes  the  council  of  the  city  to  con- 
sider objections  and  make  corrections  as  it  shull 
deem  just,  and  that  it  "shall  then,  by  ordi- 
nance, approve  such  roll,  and  shall  levy  and 
assess  the  amounts  thereof  against  each  parod 
and  lot  of  land,  declare  the  same  a  lien  thereon, 
and  shall  direct  the  city  clerk  to  deliver  the 
roll  to  the  city  comptroller,  who  shall  forth- 
with deliver  to  the  cit^  treasurer  a  certified 
copy  thereof,  upon  receipt  of  which  the  treas- 
urer shall  proceied  to  collect  the  same  as  otho^ 
city  taxes  are  collected."    Said  section  further 


possession  holds  only  a  lien,  having  no  beneficial  in. 
terest  in  the  land  as  separate  and  distinct  from  the 
debt  which  he  can  convey,  and  having  no  such  inter- 
est as  can  be  levied  upon  and  taken  in  execution  by 
his  creditors;  and  the  statute  not  requiring  notice 
to  be  given  (to  the  mortgagee)  in  proceedings  to 
foreclose  a  lien  for  local  assessment,— the  interest  of 
the  mortgagee  will  be  foreclosed  by  the  proceed- 
ings, although  he  may  have  no  notice.  Norwich  v. 
Hubbard,  22  Ck)nn.  687. 

In  Indiana  lienholders  are  bound  by  proceedings 
to  foreclose  a  lien  for  taxes;  whether  they  are 
made  parties  or  not.  A  sale  on  a  decree  foreclos- 
ing a  lien  for  taxes  passes  the  title  to  the  purchaser 
as  against  Judgment  lienholders.  The  only  remedy 
of  the  lienholders  is  to  redeem  within  the  proper 
time.  [The  rule  was  stated  without  showing 
whether  taxes  for  local  improvements  were  or 
were  not  comprehended  within  its  meaning.] 
Jenkins  v.  Newman,  122  Ind.  99. 

An  assessment  for  local  improvement  being  by 
the  statute  made  a  lien  on  the  land  assessed  from 
the  date  at  which  the  petition  is  filed,  the  lien  is 
superior  to  the  right  of  the  purchaser  subsequent 
to  the  filing  of  the  petition  for  the  improvement, 
although  he  has  no  notice  other  than  that  given  to 
his  grantor.    Chaney  v.  State,  Ely,  118  Ind.  494. 

In  Pennsylvania,  likewise,  where  city  taxes  are  a 
lien  upon  land  superior  at  all  events,  any  default 
of  the  collector  will  not  postpone  the  lien  to  that 
of  the  mortgage.  Germania  Sav.  Bank's  Appeal. 
91  Pa.  845.  The  rule  would  seem  to  apply  to  local 
assessments,  but  the  case  does  not  so  particularly 
specify. 

But  in  California  it  is  held  that  all  lienholders 
who  are  made  parties  defendant  in  a  proceeding  to 
•  foreclose  a  lien  for  local  assessment  become  sub- 
servient thereto  and  are  bound  by  the  decree 
therein,  but  not  so  where  they  are  not  parties  to 
the  proceeding.  This  is  true,  although  the  lien 
being  foreclosed  is  prior  in  time  to  the  other  assess- 
ment liens,  and  a  deed  under  such  decree  will  give 
title  relating  back  to  the  date  of  the  lien.  Brady 
V.  Burke,  90  Cal.  1. 

In  the  same  state  it  is  held  that  in  the  absence  of 
a  statutory  provision  for  the  foreclosure  of  an  as- 
sessment lien  in  the  absence  of  a  party  to  the  pro- 
ceeding the  court  could  not  decree  a  foreclosure  of 
such  lien  when  a  party  to  the  proceeding,  who  was 
shown  to  be  interested  in  the  property,  had  not 
been  brought  into  court.    Diggins  v.  Reay,  54  Cal. 


Following  are  cases  In  which  the  liens  of  local 
assessments  have  been  sustained  because  the  law 
declared  such  a  lien  with  priority,  and  no  irregu- 
larity arose  to  defeat  it:  Dale  v.  M'Evers,  2  Cow. 
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118;  St.  Louis  V.  Rudolph,  86  Mo.  465;  New  York  t. 
Colgate,  12  N.  Y.  140;  Hardenbergh  v.  Convet8e.31 
N.  J.  Bq.  600. 

And  the  following  are  cases  in  which  a  city-tu 
assessment  (without  showing  whether  any  asses- 
ments  for  local  improvements  were  Included  there- 
in) has  been  likewise  given  preoedenoe  over  older 
Hens:  Belfast  v.  FOgler,  71  Me.  408;  Langley  t. 
Chapin,  184  Mass.  82;  Trustees  of  Public  Schools  ▼• 
Trenton.  80  N.  J.  Bq.  667:  Titusville's  Appeal  l» 
Pa.  600;  Baton's  Appeal,  88  Pa.  162. 

The  court  seems  never  to  have  considered  the 
possibility  of  excluding  assessments  for  local  ink- 
provements  from  general  city  taxes  as  regards  the 
lien  and  priority  thereof.  We  doubt  not  any  conit 
would  include  local  assessments  with  ^^tazes" 
within  the  meaning  of  the  provisions  regardinir 
liens,  but  as  so  few  oourts  have  specifically  doneso. 
we  have  deemed  it  best  to  call  attention  to  the  fact 
The  Hen  is  for  the  greater  security  of  the  munici- 
pality, and  is  obviously  favoi^  by  the  courts.  In 
this  it  differs  from  exemptions  from  taxation, 
which  are  not  favored  because  of  their  detractioD 
from  the  revenue.  See  further,  note  to  San  Dieiro 
V.  Linda  Vista  Irrig.  Dist.  (Cal.)  anU,  88. 

V.  Enactment  of  law  before  encumbrance  is  notiet  t» 
eneumhrancen  of  priority  of  subeequent  ogam- 
ment. 

When  the  law  making  a  local  assessment  a  lien 
prior  to  all  encumbrances  is  enacted  before  the 
time  the  mortgage  lien  is  acquired,  the  encam- 
brancer  cannot  complain  if  the  property  is  there- 
after taken  to  satisfy  a  local  assessment;  there  it  in 
such  case  no  lack  of  due  process  of  law.  Provident 
Inst,  for  Savings  v.  Jersey  City,  118  U.  8.  506,  28  L. 
ed.  1102. 

On  this  subject,  in  Vreeland  v.  Jersey  City,  37  N. 
J.  Eq.  574,  Justice  Scudder,  speaking  for  the  court, 
said:  ^'If  he  [the  mortgagee]  was  not  satisfied  to 
make  the  loan  of  •his  money  on  mortgage  subject 
to  the  liability  of  being  postponed  to  .  .  .  [aasess- 
ments]  that  might  become  in  arrear.  he  could  have 
kept  It.  If,  on  inquiry,  he  had  found  that  the 
mortgagee  was  delinquent  in  payment  of  his  .  . . 
[assessments],  after  he  had  taken  the  mortgage,  he 
could  have  demanded  payment  of  the  bond,  and, 
if  refused,  foreclosed  his  mortgage.  .  .  Every- 
one claiming  under  him  [the  owner  of  the  fee]  by 
devise,  descent,  alienation,  mortgage,  or  other 
encumbrance  of  the  land,  took  only  such  title  as  be 
had  to  give,  and  subject  to  all  liens,  perfected  or 
inchoate,  of  which  he  had  legal  notice  under  the 
charter." 

The  courts  generally  hold  the  Hen  for  general  or 
"burden"  taxes,  when  given  priority  over  aliena* 
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makes  it  the  duty  of  the  treasurer  to  give  ten 
days'  notice  of  the  filing  of  such  roll,  and  that, 
unless  payment  is  made  within  thirty  days 
from  the  date  of  such  notice,  such  assessment 
shall  become  delinquent,  etc.  It  also  provides 
for  a  penalty  of  5  per  cent  if  the  assessment  is 
not  paid  before  becoming  delinouent,  *'and 
the  sums  delinquent  shall  be  added  to  the  an- 
nual tax  roll  for  the  current  year  against  each 
lot  and  parcel  so  delinquent,  and  with  the  in- 
terest collected  as  other  taxes."  Section  8  of 
the  act  of  March  9,  1898  (Laws,  p.  169),  relat- 
ing to  the  assessment  and  collection  of  taxes  in 
ciues  of  the  first  class,  provides  that  delin- 
quent local  assessments  * 'shall  be  a  part  of  the 
tax  due  on  such  property,  and  with  interest, 
shall  be  collected  as  other  taxes."  Section  79 
of  the  act  of  March  15,  1898  (Laws,  p.  858), 
provides  that  the  lien  of  all  taxes  lawfully  im- 
posed or  assessed  "shall  have  priority  to  and 


shall  be  fully  paid  and  satisfied  before  any 
recognizance,  mortgage,  judgment,  debt,  obli- 
gation, or  responsibility  to  or  with  which  said 
real  estate  may  become  charged  or  liable;"  and, 
in  the  absence  of  such  statutory  provision,  it 
would  probably  be  found  that  taxes  levied 
upon  lands  take  priority  over  every  lien  or  en- 
cumbrance. Butler  V.  BaUy,  2  Bay,  244;  l>un' 
lap  V.  QaUatin  County,  15  III.  7. 

It  seems  to  us  to  follow  that  assessments  for 
such  improvements  are  put  upon  the  same 
f<»oting  as  general  taxes  upon  real  estate, 
and  the  liens  created  by  such  assessments- 
have  precisely  the  same  force  and  effect. 
Counsel  for  appellant  rely  mainly  upon  the 
cases  of  Oook  v.  State,  WhitUn,  101  Ind.  446, 
and  Truttees  of  Public  Schools  v.  ShotweU,  45  N. 
J.  Eq.  106.  neither  of  which  cases  we  think, 
applicable.  The  Indiana  statute  upon  which 
the  decision  in    Cook  v.  State,  WkUten,  was- 


Hon  and  enoumbranoes,  to  be  superior  to  the 
rights  of  the  mortgagee  acquired  before  the  assess- 
ment  If  acquired  subsequent  to  the  leffislative  act 
providioK  for  priority,  on  the  principle  that  they 
are  as  much  a  chargre  upon  the  mort^aflree's  inter- 
est in  the  land  as  upon  the  mort^afiror's  equity  of 
redemption.  New  Bnfrland  Loan  &  T.  Co.  v.Young' 
(Iowa)  10  L.  R.  A.  478;  Bibbins  v.  Clark  (Iowa)  »  L. 
R.  A.  279. 

This  being  true  of  ''burden'*  taxes,  how  much 
more  reason  there  is  that  the  mortflraiaree  should  t)e 
charged  with  the  local  assessment,  when,  in  theory 
at  least,  the  property  in  which  he  holds  an  interest 
has  received  an  ''equivalent  in  benefits,"  and  has 
been  enhanced  in  value. 

Furthermore,  since  a  purchaser  from  the  mort- 
gagor is  charged  with  notice  of  Hens  for  assess- 
ments, why  should  not  a  purchaser  at  a  mortgage 
sale  be  charged  with  existing  liens  for  assessments? 
The  fact  that  the  interest  anterior  to  his  was  ac- 
quired before  the  assessment  was  laid  should  not 
be  allowed  to  benefit  his  title. 

VL  Enactment  of  law  after  encumbrance  makes 
vri/yrtty  of  attseaament  depend  upon  constitniifmal 
control  of  retroactive  law, 

A  statute  providing  for  the  priority  of  the  lien 
for  local  assessment  will  l>e  given  a  retroactive  ef- 
fect if  it  is  held  to  give  a  subsequent  assessment 
priority  over  another  encumbrance  existing  at  the 
time  of  the  enactment.  Can  this  l>e  done?  The 
Constitution  of  the  United  States  does  not  declare 
in  terms  that  no  retroactive  law  shall  be  passed, 
and  hi  Provident  Inst,  for  Savings  v.  Jersey  City, 
113  IT.  S.  500,  28  L.  ed.  1102,  the  Supreme  Court  of 
the  United  States  affirms  that  it  is  "not  prepared  to 
■ay  that  a  legislative  act  giving  preference  to  such 
local  liens,  even  over  those  already  created  by  mort- 
gage, judgment,  or  attachment,  would  be  repug- 
nant to  the  Constitution  of  the  United  States.'* 

It  is  expressly  held  in  Wabash  Eastern  R.  Co.  v. 
East  Lake  Fork  Special  Drainage  Dist.  Comrs.  134 
111.  384, 400, 10  L.  R.  A.  285,  that  a  law  giving  the  lien 
of  local  assessments  priority  over  encumbrances 
which  existed  when  the  law  was  passed,  was  not 
unconstitutional  as  impairing  the  obligation  of 
contracts  or  devesting  vested  rights,  since  every 
property  owner  holds  his  property  subject  to  the 
exercise  of  the  taxing  power. 

[The  New  Jersey  cases  cited  in  mipra,  I.,  are  to 
the  same  effect,  but  do  not  discuss  the  constitu- 
tional question  at  any  length.] 

If,  then,  the  Supreme  Court  of  the  United  States 
holds  as  the  supreme  court  of  Illinois  has  done;  or 
until  the  Supreme  Court  of  the  United  States  de- 
clares that  a  legislative  enactment  giving  assess- 
ments for  local  improvement  priority  over  liens 
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existing  at  the  time  of  the  enactment  of  the  law,  is 
unconstitutional,— a  state  legislature  may  give 
preference  to  liens  for  local  assessment  over  liens 
theretofore  created  by  mortgage.  Judgment,  at- 
tachment, etc.,  unless  there  is  some  clause  in  the 
state  Constitution  to  forbid  it. 

In  Texas  (and  the  same  is  true  in  some  other 
states)  there  is  a  clause  of  the  state  Constitution 
which,  as  at  present  construed,  forbids  the  passage 
of  such  an  act.  There  the  state  Constitution  ex- 
pressly provides  that  "no  retroactive  law  shall  be 
made,"  and  the  supreme  court  of  the  state  holds 
that  it  not  only  applies  to  vested  rights  In  property, 
but  includes  any  vested  right;  and  that  such  right 
cannot  be  affected  by  a  subsequent  act  of  the 
legislature  giving  priority  to  the  liens  of  city  as- 
sessments.   Mellinger  v.  Houston,  68  Tex.  87. 

Nevertheless  the  privilege  of  the  Constitutions  to 
create  such  a  lien  is  not  of  itself  a  grant  of  power 
to  a  municipal  corporation  to  enforce  it  as  such. 
The  power  of  the  municipality  depends  upon  leg- 
islative enactment  as  hereinbefore  shown  ivupra^ 
II.),  and  in  this  case  there  is  a  legal  presumption  to 
be  observed.  It  is  said  to  be  a  sound  rule  of  con- 
struction that  legislation  is  to  have  a  prospective 
operation  only;  except  where  the  contrary  intent  is 
expressly  declared  or  is  necessarily  to  be  implied 
from  the  terms  employed.  Harrison  v.  Metz,  17 
Mich.  377. 

And,  further,  that  tax  laws  are  passed  to  regu- 
late assessment  and  collection  of  taxes  for  the  fu- 
ture.   Clark  V.  Hall,  19  Mich.  366. 

And  that  before  a  law  giving  a  tax  priority  over 
existing  liens  will  have  the  effect  of  giving  the  tax 
lien  priority  over  liens  existing  when  the  law  is 
enacted,  there  must  be  an  indication  of  intention 
to  make  the  law  retroactive,  for  there  is  a  pre- 
sumption against  the  retroactive  effect.  Finn  v. 
Haynes,  87  Mich.  63,  65;  Smith  v.  Humphrey,  20 
Mich.  383. 

This  rule  is  as  applicable  to  local  assessments  as 
to  general  taxes.    Pittsburgh's  Appeal,  40  Pa.  456^ 

Summarily,  then,  we  may  say:  In  states  where 
there  is  in  the  Constitution  no  express  prohibition 
from  passing  retroactive  laws,  the  Constitution  of 
the  United  States  controls,  and  as  at  present  con- 
strued there  is  no  prohibition  from  enacting  a  law 
which  will  give  liens  for  local  assessments  priority 
over  all  other  liens,  even  though  such  Hens  have 
been  created  prior  to  the  passage  of  the  act  itself. 

Akin  to  this  rule  of  retrospective  action  there  ia 
another:  When  by  one  legislative  act  a  lien  for. 
local  assessment  is  given  priority  for  a  limited  pe- 
riod, and  by  a  subsequent  legislative  act  such  a  lien 
is  made  to  take  priority  for  a  longer  period  or  "un- 
til paid,"  the  later  act  has  no  force  to  continue- 
the  priority  acquired  under  the  former;  in  other 
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based  specifically  provided  that  the  assess- 
ment '*8ball  be  a  lien  upon  the  land  so  assessed 
from  the  time  of  filing  the  petition."  And  it 
appears  that,  under  the  statute  of  New  Jersey, 
taxes  become  a  lien  only  on  the  estate  which 
the  owner  had  at  the  time  of  the  assessment, 
and  that  mortgages  and  encumbrances  prior 


to  the  assessment  are  not  affected  by  the  tax. 
Morrow  v.  2>ew«,  28  N.  J.  Eq.  459. 
It  follows  that  the  decree  must  be  a^lrmed. 

Hoyt»  Ch.  J. ,  and  Anders,  DvnlMtr,  ud 

Scottt  JJ.,  concur. 


words,  the  liens  for  taxes  assessed  after  the  former 
•enactmeDt  and  before  the  latter  is  limited  to  the 
period  stated,  and  assessments  laid  under  the  latter 
are  a  lien  for  the  period  it  provides,  or  '*until 
paid."    Barclay  v.  Leas,  9  Pa.  Ck>.  CL  8U. 

VII.  PriorUy  of  asseaaments  over  kindred  liens. 

Local  assessments  are  in  the  main  jrovemed  by 
the  rules  controlling  matters  of  taxation,  but  it 
must  be  remembered  that  local  assessments  are  not 
-•^burden"  taxes,  and  are  not  generally  collected  as 
'*taxe8^'  are  collected,  but  according  to  the  special 
provisions  of  the  controlling  statute.  The  rule  re- 
irardiuff  general  taxes  is  that  the  last  assessment, 
and  the  title  acquired  under  it.  will  take  precedence 
over  any  and  all  preoedinir  assessments  and  titles 
acquired  under  them;  but  this  is  not  necessarily  so 
in  regard  to  local  assessments.  In  Indiana  the  rule 
of  priorities  of  general  taxes  is  applied  to  assess- 
ments, and  the  levy  for  the  last  local  assessment  is 
given  precedence  over  all  other  liens  except  liens 
for  general  taxes,  and  this  on  the  theory  that  the 
improvement  enhances  the  value  of  the  property 
■and  because  the  statute  gives  an  assessment  lien 
^•precedence  over  all  other  liens  except  taxes.** 
Burke  v.  Lukens,  12  Ind.  App.  648. 

But  in  California  a  rule  contrary  to  the  tax  rule, 
and  founded  directly  upon  the  rule  of  priorities  of 
general  liens,  has  been  applied. 

It  is  there  held  that  a  title  acquired  at  a  foreclo- 
sure of  a  Junior  assessment  lien  will  be  postpohed  to 
that  acquired  on  a  later  foreclosure  of  an  older  as- 
sessment lien.  Brady  v.  Burke,  90  Cal.  1,  citing  In 
support  Littlefleld.v.  Nichols,  42  Cal.  372,  which 
states  the  rule  as  to  general  liens  on  land. 

The  lien  of  the  prior  assessment  for  local  im- 
provement is  not  destroyed  by  the  foreclosure  of  a 
Junior  assessment  lien  where  the  holder  of  the  prior 
lien  is  not  a  party  to  the  foreclosure  proceedings. 
Wood  V.  Brady,  68  Cal.  78. 

When  there  is  anything  in  the  act  creating  the 
lien  to  indicate  the  continuity  of  it,  as,  for  exam- 
ple, where  city  taxes  are  made  a  ^'perpetual  lien," 
a  sale  for  state  and  county  taxes  will  not  destroy 
the  city's  lien,  unless  the  land  is  not  of  sufficient 
value  to  pay  all  the  taxes.  Justice  v.  Logansport, 
101  Ind.  326;  Dennison  v.  Keokuk,  45  Iowa,  266. 

In  Tennessee  it  has  been  said  that  where  state, 
•county,  and  city  have  liens  for  taxes,  and  all  Join 
as  parties,  and  on  foreclosure  sale  the  proceeds  will 
>not  pay  all,  the  state  is  not  a  preferred  creditor,  but 
all  parties  will  share  pro  rata,  and  the  purchaser 
will  take  the  property  freed  from  liens  of  all  the 
parties.    Nashville  v.  Lee,  12  Lea,  452. 

In  Louisiana,  likewise,  the  charter  of  New  Or- 
:85  L.  R.  A. 


leans  has  placed  city  taxes  on  an  eqaality  wjtb 
state  taxes.  They  are  concurrent  prIvilegeB,  tnd 
the  court  assimilates  the  rights  of  both  to  those  of 
concurrent  mortgage  creditors.  They  share  pm 
rata.  If  the  bid  is  not  sufBctent  for  lioth  the  state 
will  take  its  quota  and  the  lien  for  the  cftj  tax  wiU 
not  be  extinguished  except  so  far  as  appUcatioo  c! 
payment  is  made.  Bellocq  v.  New  Orleans,  31  Lt. 
Ann.  471;  Re  First  Drainage  Dist.  Gomzs.  28  Ia.  Ana. 
513. 

In  Pennsylvania,  also,  a  sale  on  f  oredoaure  of  an 
assessment  lien  will  not  discharge  anotho- asses- 
ment  lien  except  so  far  as  the  proceeds  thereof  $xt 
applicable  to  its  payment.  Philadelphia  v.  Meager. 
67  Pa.  845. 

y  III.  Exceptions  toaUthe  stated  ndes, 

''Everything  for  the  benefit  of  tho  King  shall  be 
taken  largely,  as  everything  against  the  King  sfa&U 
be  taken  strictly.*'  Coke's  Case,  Godb.  289.  Ho- 
bart.  Chief  Justice,  p.  295. 

Courts  *'are  indeed  bound  to  take  notice  of  everj- 
thing  that  belongs  to  the  Queen's  privilege."  £> 
derton's  Case,  2  Ld.  Kaym.  878, 960. 

Statutes  imposing  taxes  do  not  extend  to  or  iir 
elude  property  of  the  sovereign.  King  v.  Cook,  3 
T.  R.  519,  522;  Mersey  Docks  v.  Cameron.  11  H.  L 
Cas.  448, 464,  85  L.  J.  M.  C.  N.  S.  1, 11  Jur.  N.  S.  716.  B 
Week.  Rep.  1068,  2D  C.  B.  N.  S.  56;  Queen  v.  McCud. 
L.  R.  3  Q.  B.  141,  Affirmed  in  L.  R.  3  Q.  a  6n. 

In  Halifax,  N.  B.,  city  taxes  become  a  lien  oo 
land  assessed,  except  as  against  the  Crown.  [Thb 
lien  is  preferred  to  the  mortgage  made  before  tbit 
passage  of  the  act.]  O'Brien  v.  Cogswell,  17  Gui. 
8.  C.  420. 

The  charters  of  Trenton  and  Jersey  City,  N.  J. 
make  municipal  taxes  a  lien  prior  to  every  lien  aod 
encumbrance,  but  state  property  cannot  be  mad^ 
subject  to  taxation  by  a  municipal  oorpontioo- 
Mortgages  held  by  the  state  are  on  the  same  basi^ 
as  property,  and  therefore  a  mortgage  Interest  h«ld 
by  the  state  in  the  name  of  one  of  its  officers  cannot 
be  subjected  to  the  lien  of  the  local  assessment. 
Logansport  v.  McConnell,  121  Ind.  416:  Jersey  City 
V.  Foster,  32  N.  J.  Eq.  825;  Trustees  of  Publk 
Schools  V.  Taylor,  30  N.  J.  Eq.  618:  Trustees  oi 
Public  Schools  V.  Trenton,  Id.  667. 

Finally,  after  a  mortgage  on  land  is  acquired  by 
a  city  a  local  assessment  cannot  be  laid  on  suefa 
lands  so  as  to  take  priority  over  the  mortgage.  The 
city  cannot  create  an  encumbrance  upon  its  owq 
lien.  It  cannot  be  both  the  debtor  and  the  credit- 
or. Rahway  v.  Sinking  Fund  Comrs.  (N.  J.  Brr.  k 
App.)  18  Atl.  56;  Dowdney  v.  New  York,  64  N.  T. 
186.  B.& 
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EXCHANGE  BANK  OF  ANGUS  et  al. 
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1.  The  riffht  of  a  bank  to  set  off  the  nn- 
matm-ed  note  of  mn,  Insolvent  depoait- 

08*  against  the  deposit  to  not  affected  by  the  fact 
that  the  deposit  Is  in  the  name  of  another  bank, 
where  it  is  merely  a  name  which  the  depositor 
adopted  for  the  purpose  of  his  business,  and  rep- 
resents no  interest  but  his  own. 

2.  The  rl^ht  of  a  bank  to  set  off  an  nn- 
matured  note  of  an  insolvent  depositoraffalnst 
the  deposit  is  superior  to  the  riflrbts  of  a  drawee 
of  a  check  on  the  deposit  of  which  the  bank  had 
no  notice  until  after  it  learned  of  the  depositor's 
Insolvency. 

3.  Abaakmayofllwtaeairainst  an  on- 
matured  debt  of  an  insolvent  debtor  any  sum 
which  it  may  be  owinir  to  the  debtor,  unless  the 
account  which  it  owes  has  been  pledged  to  some 
specific  purpose,  or  is  impressed  with  some  trust. 

(October  IS.  1896.) 

APPEAL  by  plaiD tiffs  from  a  judgment  of 
the  Distnct  Coart  for  Polk  County  in 
favor  of  the  Citizens'  National  Bank  of  Des 
Moines  in  a  proceeding  to  enforce  payment  of 
drafts  which  bad  been  drawn  by  the  Exchange 
Bank  of  Angus  upon  the  Citizens'  National 
Bank  of  Des  Moines  in  favor  of  plaintiff, 
Affirmed, 

Statement  by  Deemer,  J. : 

Each  of  the  appellants  named  above  com- 
menced actions  at  law  against  the  appellees  to 
recover  the  amounts  of  certain  drafts  or  checks 
issued  to  them  by  the  Exchange  Bank  of  Angus 
upon  the  Citizens'  National  Bank  of  Des 
Moiaes.  They  asked  that  one  H.  L.  Thomas, 
assignee  of  the  Angus  Bank,  be  made  a  party 
defendant,  which  was  accordingly  done.  The  j 
defendant  Exchange  Bank,  through  A.  T. 
Pearson,  the  sole  owner  and  proprietor  thereof, 
admitted  his  indebtedness  to  the  plaintiffs  and 
appellants  upon  the  drafts.  The  assignee  ap- 
peared, and  filed  a  disclaimer;  and  the  Citi- 
zens' National  Bank  filed  an  answer  and  cross- 
petition  in  equity,  in  which  it  recited,  in  sub- 
stance, that  the  Exchange  Bank,  on  and  prior 
to  August  7,  1893,  had  on  deposit  with  it  the 
sum  of  $1,044.  It  further  pleaded  that  the  Ex- 
change Bank  and  Pearson,  which  were  one  and 
the  same  thing,  was  indebted  to  it  in  the  sum 
of  $1,000  on  a  certain  promissory  note  executed 
by  Pearson  as  principal,  and  by  one  Mosher  as 
surety,  due  September  28,  1898,  no  part  of 
which  bad  been  paid:  that,  at  the  time  of  the 
drawing  of  the  drafts  or  checks  upon  which 
appellants  found  their  suits,  Pearson  and  the 
Exchange  Bank  were  insolvent;  and  that,  bv 
reason  of  the  indebtedness  of  Pearson  and  his 
insolvency,  it  had  the  right  to,  and  did,  set  off 
the  deposit  held  by  it  as  against  the  indebted- 

NOTB.— For  the  rlffht  of  a  bank  to  set  off  an  un- 
matured claim  against  the  deposit  account  of  its 
insolvent  debtor,  see  Nashville  Trust  Co.  v.  Fourth 
Nat  Bank  (Tenn.)  15  L.  R.  A.  710,  and  note, 
55  L.  R.  A. 


neas  upon  the  note;  and  that  it  then  refused  to 
pay  appellants'  checks  which  were  presented 
after  the  right  of  offset  existed;  and  that 
Mosher,  the^surety  on  the  Pearson  note,  de- 
manded that  it  resort  to  the  deposit  standing 
to  the  credit  of  Pearson  before  resorting  to  any 
remedies  as  against  him;  and  it  asked  that  a 
lien  be  established  in  its  favor  upon  the  deposit, 
and  that  it  be  allowed  to  use  the  deposit  as  an 
offset  to  the  Pearson  note,  and  that  the  case  be 
transferred  to  equity,  and  for  other  equitable 
relief.  The  appellants,  in  answer  to  the  cross 
petition,  denied  the  alleged  lien  of  the  Citizens' 
Bank,  and  further  pleaded  that  the  deposit  was 
made  for  the  special  purpose  of  paying  checks 
or  drafts  which  might  be  drawn  against  it,  and 
that  it  could  not  be  used  as  an  offset  against  a 
debt  of  Pearson  not  yet  matured.  They  also 
pleaded  that  the  Pearson  note  had  no  connec- 
tion with  the  deposit  made  by  the  Exchange  . 
Bank,  and  that  no  lien  existed  in  favor  of  the 
Citizens'  Bank  against  the  deposit.  The  cases 
were,  on  motion,  consolidated,  and  transferred 
to  the  equity  docket,  and  upon  a  trial  to  the 
court,  without  a  Jury,  were  decided  in  favor  of 
the  Citizens'  National  Bank.  The  plaintiffs 
appeal 

Mesare.  Bishop*  Bowen«  A  Fleming  and 
Qrmnatep  A  Bennett*  for  appellants: 

The  bank  had  no  right  to  offset  or  appro- 
priate an  account  standing  in  the  name  of  the 
Exchange  Bank  of  Angus  against  an  individual 
note  of^A.  T.  Pearson,  even  though  A.  T. 
Pearson  was  the  sole  owner  of  the  Exchange 
Bank  of  Angus,  and  even  though  the  $1,0(]S, 
which  was  borrowed  originally  on  the  note, 
was  by  Mr.  Pearson  put  into  the  Exchange 
Bank  of  Angus. 

Adams  v.  Firet  Nat,  Bank,  118  N.  C.  882, 
28  L.  R.  A.  Ill;  International  Bank  v.  Jones, 
119  111.  407,  59  Am.  Rep. 807;  Goates  v.  Preston, 
105  111.  470;  Morse,  Banks  &  Banking.  §^  826, 
884;  Dawson  v.  Real  Estate  Bank,  5  Ark.  288. 

The  debt  against  A.  T.  Pearson  was  not  due 
at  the  time  of  the  drawing  and  presentation  of 
the  drafts,  and  the  Citizens'  Bank  had  no  au- 
thority or  right  to  offset  an  account  or  a 
deposit  against  a  debt  not  then  due. 

Simmons  Hardware  Co,y,  Bank  of  Green^eood, 
41 8.  C.  177;  Merchants*  Nat.  Bank  v.  Robinson, 
97  Ky.  552,  28  L.  R.  A.  760;  Heidetbaeh  v. 
National  Park  Bank,S'J  Hun,  117;  Ghipman  v. 
Ninth  Nat.  Bank,  120  Pa.  86;  Roberts  y.Corbin, 
26  Iowa,  315,  96  Am.  Dec.  146. 

Messrs.  Gatch,  Connor*  A  Weaver,  for 
appellee: 

The  Exchange  Bank  of  Angus  was  but  a 
name  under  wnich  A.  T.  Pearson  carried  on 
business. 

The  Citizens'  National,  in  a  suit  in  equity, 
had  a  right  of  set-off  between  itself  and  Pearson, 
as  between  Pearson's  deposit  and  the  note  held 
by  the  bank  which  had  not  yet  matured. 

Knapp  V.  Cowell,  77  Iowa,  528;  Seott  v.  Arm- 
strong, 146  U.  S.  499,512.  86  L.  ed.  1059,  1068; 
Carry.  Hamilton,  129U.  8.  252,  82 L.  ed.  669; 
Schuler  v.  Israel,  120  U.  S.  506,  80  L.  ed.  707: 
Louis  Snyder^ s  Sons  Co.  v.  Armstrong,  87 
Fed.  Rep,  18;  Tardleyy,  Clothier,  49  Fed.  Rep. 
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337,  8  U.  8.  App.  207,  51  Fed.  Rep.  506,  17  L. 
R  A.  462;  North  Chicago  'BoUing  MiU  Co.  v. 
St  Louis  Ore  d  8.  Co.  162  U.  8.  596,  88  L.  ed. 
566;  Davis  y.  Milburn,  3  Iowa,  163;  Kentucky 
Flour  Co.  V.  Merchants^  Nat.  Bank,  90  Ky. 
226,  9  L.  R.  A.  108;  National  Trust  Co.  v. 
Fourth  Nat.  Bank,  91  Tenn.  386,  15  L.  R  A 
710:  Demnwn  v.  Boylston  Bank,  5  Cush.  194; 
Camden  Nat.  Bank  v.  Oreen,  45  N.  J.  Eq.  646; 
Van  Wagoner  v.  Paterson  Gaslight  Co.  28  N.  J. 
L.  288;  Aldrich  v.  CampbeU,  4  Gray,  284; 
Morse,  Banks  &  Banking,  §  387;  Stetson  v.  Ex- 
change Bank,  7  Gray,  425;  Armstrong  v. 
Warner,  49  Ohio  St  376,  17  L.  R  A.  466; 
St. Paul  db  M.  Trust  Co.  v.  Leek,  57  Minn.  87; 
Becker  v.  Northway,  44  Minn.  61. 

The  bank  has  a  general  lien  on  all  moneys 
and  funds  of  a  depositor  in  its  possession  for 
the  balance  of  the  general  account. 

1  Morse,  Banks  &  Banking,  §  824;  1  Jones, 
Liens,  §  241;  Wikel  v.  Garrison,  82  Iowa,  453; 
Ware  v.  Howley,  68  Iowa,  633;  Bappleye  v. 
Baeine  Seeder  Co.  79  Iowa,  220,  7  L.  R.  A. 
189. 

It  was  the  duty  of  the  Citizens'  National 
Bank  to  make  the  set-off,  and  if  possible  obtain 
payment  from  Pearson,  the  principal,  in  order 
to  protect  so  far  as  possible  the  surety  on  the 
note,  Mosher. 

Laclede  Bank  y.  Schuler,  120  U.  S.  511,  SOL. 
ed  704;  Bichards  v.  Osceola  Bank, 19  low  a,  707; 
Be  Bea,  82  Iowa,  281;  Masonic  Sav.  Bank  v. 
Bangs,  84  Ky.  185. 

Deemer,  J.,  delivered  the  opinion  of  the 
court: 

For  ten  years  or  more  prior  to  the  7th  day 
of  August,  1893,  A.  T.  Pearson,  under  the 
name  of  the  Exchange  Bank  of  Angus,  had 
been  doing  business  with  the  Citizens' l^ational 
Bank  of  Des  Moines.  About  the  time  he  es- 
tablished his  business,  he  borrowed  $1,000  of 
the  Citizens'  Bank,  and  renewed  the  note  given 
as  evidence  thereof  from  time  to  time  until 
June  28,  1893,  when  he  gave  the  note  which 
the  bank  is  now  seeking  to  protect.  Mosher 
was  a  surety  on  this  note.  Pearson  put  the 
money  borrowed  into  the  bank  at  Angus.  He 
also  made  the  national  bank  his  correspondent 
at  the  city  of  Des  Moines,  and  kept  a  deposit 
account  with  it,  upon  which  he  issued  checks 
and  drafts  to  his  customers.  On  the  7th  and 
9th  days  of  August,  he  had  a  general  balance 
in  his  deposit  account  of  $1,044.50.  On  the 
7th  of  August,  he  sold  and  issued  to  plaintiff 
Thomas  a  draft  or  check  upon  the  Citizens' 
Bank  for  the  sum  of  $1,000,  and  on  the  same 
day  sold  and  issued  to  plaintiff  Muir  a  like 
check  or  draft  for  the  sum  of  $195.  After  is- 
suing these  drafts,  and  on  the  same  day,  he 
made  a  general  assignment  for  the  benefit  of  his 
creditors.  The  Citizens'  Bank  was  informed 
of  this  assignment  the  day  it  was  made,  or  the 
next  day  thereafter;  and  when  appellants' 
drafts  or  checks  were  presented,  which  was  on 
the  9th  day  of  August,  it  refused  to  honor  or 
pav  them,  claiming  it  was  entitled  to  hold  the 
balance  in  the  deposit  account  as  an  offset  to 
the  note  given  it  by  Pearson  and  Mosher, 
which,  as  we  have  already  said,  was  not  then 
due.  Pearson  was  insolvent  at  the  time  he  is- 
sued the  checks  to  appellants,  and  had  been  so 
for  more  than  thirty  days.  When  the  Citizens' 
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Bank  learned  of  Pearson's  assignment,  it  de- 
termined to  set  off  the  deposit  account  againft 
the  note,  and  for  that  reason  refused  to  pay 
appellants'  checks  when  presented. 

It  is  argued  by  appellants  that,  under  this 
state  of  facts,  the  appellee  had  no  right  to  off 
set  or  appropriate  the  deposit  account  standing 
in  the  name  of  the  Exchange  Bank  against  the 
individual  note  of  A.  T.  Pearson,  for  the  reasoc 
that  the  debtor  and  depositor  were  not  tbe 
same.  There  is  no  force  in  this  contention,  fee 
we  have  seen  that  Pearson  and  the  Exchanse 
Bank  were  one  and  the  same.  The  Exchaofe 
Bank  was  not  incorporated.  It  was  simply  & 
name  which  Pearson  adopted  under  which'  to 
do  business.  Whatever  he  owned  belonged  to 
the  bank,  and  whatever  the  bank  possessed  was 
his.  The  difference  was  simply  in  name.  Tbe 
fact  that  Mosher  signed  the  Pearson  note  as 
surety,  if  of  any  importance,  is  a  stronger 
reason  why  the  bank  should  insist  on  its  right 
to  the  deposit  account  He,  as  surety,  had  the 
right  to  demand  of  the  national  bank  that  it 
resort  to  the  funds  then  in  its  hands  belon^nfr 
to  Pearson.  It  is  more  than  likely  that,  if  the 
bank  had  neglected  to  enforce  its  rights  to  tbe 
fund,  it  would  have  released  Mosher  from  bis 
obligation. 

Appellants  further  contend  that,  as  tbe  noie 
was  not  due,  the  bank  had  no  right  or  author- 
ity to  offset  the  deposit  as  against  it.  That  this 
is  or  has  been  the  rule  at  law  may  be  conceded: 
but  such  is  not  the  rule  in  eouity,  and  it  may 
well  be  doubted  whether  under  oar  statutes  it 
is  now  the  rule  at  law.  But  this  question  we 
need  not  determine,  for  it  is  almost  universally 
held  that,  if  the  debtor  be  insolvent,  a  bank 
mav  offset  as  against  a  debt  not  due  any  sum 
which  it  may  be  owing  to  the  debtor,  unless^ 
of  course,  the  account  which  it  owes  has  been 
pledged  to  some  specific  purpose,  or  is  im- 
pressed with  some  trust.  See  Morse.  BankniS: 
Banking.  §§  829,  837;  Scott  v.  Annsirong,  146 
U,  S.  499.  86  L.  ed.  1059;  Schuler  v.  IsraeL  120 
U.  S.  506,  80  L.  ed.  707;  North  Chicago  Boiling 
Mill  Co.  V.  St.  Louis  Ore  A  S.  Co.  152  U.  S. 
596,  88  L.  ed.  565;  Davis  v.  Milburn,  3  Iowa. 
163;  Kentucky  Flour  Co.  v.  Merchants  Sat 
Bank,  10  Ky.  235,  9  L.  R.  A.  108:  Nashctil^ 
Trust  Co.  V.  Fourth  Nat.  Bank,  91  Tenn.  386. 
15  L.  R.  A.  710;  Camden  Nat.  Bank  v.  Green. 
45  N.  J.  Eq.  546;  St.  Paul  db  M.  Trttst  Co.  v. 
Leek,  57  Minn.  87. 

It  is  contended,  however,  that  tbe  issuance 
of  the  checks  in  suit  was  an  equitable  assign- 
ment to  appellants,  pro  tanto,  of  the  funds^in 
the  national  bank,  which  gave  to  the  payee> 
thereof  an  immediate  right  of  action  against 
I  be  bank,  and  that  in  such  an  action  tbe  pavees 
have  a  superior  right  to  the  fund;  and  Rohertf 
V.  Corhin,  26  Iowa,  815,  96  Am.  Dec,  146,  is 
cited.  All  that  is  held  in  that  case  is  that  the 
holder  of  checks  secures  thereby  an  equitable 
assignment  to  the  funds  of  the  drawer  in  the 
hands  of  the  bank  against  which  it  is  drawn. 
and  that  the  holder  may  bring  an  action  aeainsi 
the  bank  in  his  own  name.  It  is  also  said  that 
the  rights  of  the  drawee  of  tbe  check  are  su- 
perior to  those  of  an  assignee  for  the  benefit  of 
the  creditors  of  the  drawer.  It  was  not  held 
that  the  holder  of  the  check  had  any  greater 
rights  than  the  drawer  would  have  bad  as- 
against  the  bank  holding  the  funds  had  no  as- 
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si^ment  been  made;  nor  do  we  think  such  a 
rule  ought  to  be  established.     All  that  the 
bolder  receives  is  an  assiniment  or  pro  tanto 
assignment  of  the  funds  or  the  drawer  in  the 
bank  against  which  the   check   or  draft  is 
drawn.     In  this  case  the  Citizens'  Bank  had  no 
notice  of  the  issuance  of  the  checks  until  after 
it  discovered  the  insolvency  of  Pearson.    It 
then  had  the  right,  as  we  have  seen,  to  use  the 
deposit  account  as  an  offset  to  the  amount  due 
it  on  the  note;  and  the  holders  of  the  drafts  had 
no  greater  rights  than  Pearson  would  have  had 
had  be  been  attempting  to  collect  the  deposit. 
Our  statutes  expressly  provide  that  an  assignee 
of  an  open  account  has  no  greater  rights  than 
his  assignor.    The  section  referred  to  is  as  fol- 
lows:   "Open  Account  Assignable.     An  open 
account  of  sums  of  money  due  on  contract  may 
be  assijraed.  and  the  assignee  will  have  the 
right  of  action  in  his  own  name,  but  subject  to 
the  same  defenses  and  counterclaims  as  the  in- 
strument mentioned  in  the  preceding  section, 
before  notice  of  such  assignment  is  given  in 
writing  by  the  assignee  to  the  debtor."    Code 
1873,  §2087.    Section  2540  of  the  Code  also 
provides:    *'In  case  of  the  assignment  of  a 
thing  in  action,  the  action  by  the  assignee  shall 
be  without  prejudice  to  any  counterclaim,  de- 
fense, or  cause  of  action,  whether  matured  or 
not,  if  matured  when  plead,  existing  in  favor 
of  the  defendant  and  against  the  assignor  be- 
fore notice  of  the  assignment.    But  this  section 
shall  not  apply  to  negotiable  instruments  trans- 
ferred in  good  faith  and  upon  valuable  consid- 
eration bdore  due.''    In  the  case  of  Downing 
V.  Oihson,  68  Iowa,  517,  we  held  in  construing 
this  section  that  the  defendant  in  an  action  by 
the  assignee  of  a  negotiable  promissory  note 
transfeired  after  due  may  set  up  as  a  counter- 
claim or  cause  of  action  a  note  held  by  him 
against  the  assignor,  which  was  acquired  by 
him  before  notice  of  the  transfer  of  his  note 
by  such  assignor.    The  cases  of  Merchants* 
Nat.  Bank  v.  Robinson,  97  Ey.  562,  28  L.  R. 
A.  760.  and  Dateson  v.  Beal  Estate  Bank,  6 
Ark.  283,  relied  upon  by  appellants,  are  clearly 
distinguishable  from  the  one  at  bar.    The  latter 
case  was  ooe  at  law,  and  there  was  no  showing 
that  the  depositor  was  insolvent.    Again,  the 
decision  is  made  to  turn  upon  the  statutes  of 
the  state  of  Arkansas  which  expressly  exclude 
such  a  set-off  as  is  here  pleaded.    It  does  not 
appear  whether  the  first  case  cited  is  made  to 
turn  upon  a  statute  or  not;  but,  if  it  be  con- 
ceded that  it  was  decided  upon  equitable  prin- 
ciples, it  seems  to  us  that  the  ruling  there  made 
is  contrary  to  the  weight  of  authority,  and  we 
decline  to  follow  it.    The  Supreme  Court  of 
the  United  States,  in  the  case  of  Laclede  Bank 
V.  Schuler,  120  U.  8.  611,  80  L.  ed.  704,  has 
announced  the  correct  rule  as  we  understand  it. 
This  disposes  of  all  the  questions  argued  by 
appellants'  counsel,  and  we  find  that  there  is 
no  reason  for  disturbing  the  judgment  and  de- 
•crec  of  the  district  court. 
Affirmed. 
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1.  A  demand  note*  whether  with  or  with- 
out interest*  only  matures  as  to  an  indorser 
thereof  wbeo  payment  is  demanded,  but,  in  the 
absence  of  acts  excusing  the  same  demand,  must 
be  made  of  the  maker  within  a  reasonable  time 
in  order  to  hold  an  indorser. 

8.  The  question  mm  to  what  is  a  reason- 
able time*  within  the  rule  that  to  hold  the 
indorser  of  a  demand  note  a  demand  for  payment 
must  be  made  upon  the  maker  within  a  reason- 
able time,  is  one  of  law  for  the  court,  where  the 
facts  are  established  or  admitted  as  by  demurrer. 

8«  A  demand  made  nearly: ten  years 
alter  the  gyring  of  the  note  is  not  made 
within  a  reasonable  time,  within  the  rule  that  to 
bind  the  indorser  of  a  demand  note  demand  of 
payment  must  be  made  upon  the  maker  within  a 
reasonable  time. 

4.  The  removal  of  the  maker  of  a  note 
firomt  and  his  continued  residenee  out 
off  the  state  after  the  making  of  the  note  and 
before  its  maturity,  excuse  an  actual  demand  on 
him  as  a  condition  of  holding  an  indorser,  unless 
the  note  is  payable  at  a  particular  place,  in 
which  case  demand  must  be  made  in  that  place; 
but  if  it  is  made  payable  at  a  specified  town  or 
city  without  further  specification  as  to  place 
it  is  to  be  treated  as  payable  generally,  unless 
expressly  made  payable  at  such  town  or  city 
alone,  and  presentation  there  Is  not  neoesMtry  in 
the  event  of  such  remoyaL 

6.  The  holder  of  a  demand  note*  who  is 
unable  by  reason  of  the  remoiral  of  the 
nuUKOrs  from  the  state  to  make  a  demand  on 
them  within  a  reasonable  time,  must  give  notice 
of  that  fact,  and  of  the  fact  of  nonpayment,  to 
the  indorser  within  a  reasonable  time,  in  order 
to  hold  him. 

6*   The  mere  insolvency  of  the  makers 

of  a  note  does  not  excuse  a  demand  on  them  as  a 
condition  of  holding  the  indorser  liable. 

(October  16, 1896.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  Sac  County  in  favor 
of  defendant  in  an  action  brought  to  enforce 
his  liability  as  indorser  of  a  promissory  note. 
Affirmed. 

Statement  by  Given,  J.: 

Defendant's  motion  to  strike  certain  parts  of 
the  plaintiffs'  amended  and  substituted  petition 
was  sustained,  and  also  their  demurrer  to  said 
petition  as  it  stood  after  striking  out  the  matter 
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Note.— For  necessity  and  sulfidency  of  demand 
on  negotiable  instruments,  see  Turner  v.  Iron 
Chief  Min.  Go.  (Wis.)  5  L.  K.  A.  688,  and  note;  8tin- 
son  V.  Lee  (Miss.)  9  L.  R.  A.  880;  Hamer  v.  Brainard 
lUtah)  Ui  L.  B.  A.  484;  Rosson  v.  Carrol  (Tenn.)  12 
L.  B.  A.  727,  and  note;  Mt.  Mansfield  Hotel  Co.  v. 
Bailey  (Vt.)  16  L.  H.  A.  205;  Beer  v.  CUfton  (Cal.)  20 
L.  R.  A.  580:  American  Nat.  Bank  y.  Junk  Bros. 
Lumber  &  Mfg.  Co.  (Tenn.)  28  L.  R.  A.  492;  Pattillo 
y.  Alexander  (Ga.)  29  L.  R.  A.  616. 

As  to  the  place  of  demand,  see  First  Nat.  Bank 
y.  Weyer  (Tex.  App.)  11  L.  R.  A.  295;  also  cases  in 
noU  to  Rosson  y.  Carrol,  supra. 
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in  said  motion  complained  of.  Plaintiffs  elect- 
ing to  stand  upon  their  petition,  judgment  was 
entered  against  them  tor*  costs,  from  which 
they  appeal. 

MesuTB,  R.  M.  Wright  and  Tait  A  Jack- 
son* for  appellant: 

From  the  terms  of  the  note  itself  it  clearly 
appears  that  it  was  the  intention  of  the  parties 
that  the  note  should  be  a  continuing  security, 
and  that  at  the  option  of  the  holder  it  might  be 
a  continuing  security  for  more  than  a  year. 
Such  intention  harmonizes  with  all  the  pro- 
visions of  the  note,  and  tends  to  effectuate  the 
object  for  which  it  was  indorsed  to  plaintiffs. 

Merritt  v.  lodd,  28  N.  Y.  28,  80  Am.  Dec. 
243;  Payne  v.  Gardiner.  2»  N.  Y.  146;  Her- 
rick  V.  Woolverian,  41  N.  Y.  581,  1  Am.  Rep. 
461;  Wheeler  v.  Warner,  47  N.  Y.  619,  7  Am. 
Rep.  478;  Pardee  v.  Fish,  60  N.  Y.  265.  19 
Am.  Rep.  176;  Crim  v.  Starkweather,  88  N. 
Y.  889.  42  Am.  Rep.  250;  Parker  v.  Stroud, 
98  N.  Y.  879,  50  Am.  Rep.  685;  Shutts  v. 
Fingar,  100  N.  Y.  689,  58  Am.  Rep.  281. 

In  England  it  has  been  held  and  such  is  the 
general  current  of  authority  that  a  negotiable 
note,  payable  on  demand,  does  not  become 
overdue  by  mere  lapse  of  time,  so  as  to  let  in 
the  maker  to  an  equitable  defense  at  the  suit 
of  the  indorsee. 

Barough  v.  White,  4  Barn.  &  C.  825. 

The  obvious  policy  of  this  rule  is  to  make 
this  species  of  paper  at  all  times  a  safe  circu- 
lating medium,  and  to  place  it  upon  the 
same  footing  as  other  negotiable  paper  before 
maturity. 

BrookB  V.  Mitchell,  9  Mees.  &  W.  14;  Stew- 
art V.  Smith,  28  111.  408. 

In  GarU  v.  Brown,  2  Mich.  401.  it  is  held 
that  as  to  what  shall  be  reasonable  time  in 
which  a  note  payable  on  demand  shall  be  con- 
sidered overdue  is  a  matter  to  be  determined 
by  the  court  upon  the  facts  of  each  particular 
case.  This  holding  will  bring  this  class  of 
paper  within  an  alleged  rule  which  is  no  rule 
at  all. 

See  also  Stevens  v.  Bruce,  21  Pick.  193; 
Ranger  v.  Cary,  1  Met.  869;  Losee  v.  Dunkin, 

7  Johns.  70,  5  Am.  Dec.  245;  Sanford  v. 
Micktes,  4  Johns.  224;  Vreeland  v.  Hyde,  2 
Hall,  429. 

Made,  as  the  indorsement  was  in  the  case  at 
bar,  at  the  time  of  the  making  of  the  note,  it 
should  be  regarded  as  a  continuing  security, 
and  would  not  be  overdue  in  the  hands  of  the 
plaintiffs  herein,  either  so  as  to  open  equities, 
or  to  discharge  the  indorser  until  payment  had 
been  demanded  and  refused. 

Byles.  Bills,  Sharswood's  ed.  388;  Turner  v. 
Iron  Chief  Min.  Co.  74  Wis.  855,  5  L.  R.  A. 
538. 

The  maker's  removal  into  another  state  after 
the  making  of  a  note  removes  the  necessity  of 
any  demand. 

AtOruder  v.  Bank  of  Washington,  22  U.  S. 
9  Wheat.  598.  6  L.  ed.  170;  Gist  v.  Lyhrand, 

8  Ohio,  808.  17  Am.  Dec.  595;  Cnldwell  v. 
Porter,  17  N.  H.  27;  Foster  v.  Julien,  24  N.  Y. 
28,  80  Am.  Dec.  820;  Smith's  Mercantile  Law, 
Pomerov'sed.  §  803;  Eaton  v.  McMahon,  42 
Wis.  487. 

If  the  maker  leave  the  state,  it  is  not  neces- 
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sarv  for  the  holder  to  follow  him  in  order  u> 
make  presentment. 

Note  to  Hepburn  v.  Toledano  (La.)  13  As. 
Dec.  845. 

Where  the  note  is  made  payable  at  a  tovn 
generally,  without  naming  any  particohr 
place,  and  the  maker  has.  after  the  execotioo 
of  the  note,  become  and  continued  to  be  a  non- 
resident of  the  state,  it  is  not  necessary  to  make 
demand  at  the  town  where  the  note  was  is 
terms  made  payable. 

Edwards,  Bills  &  Notes,  p.  158;  Whiieis  t 
AUen,  56  Iowa.  226. 

Messrs.  W.  H.  Hart  and  S.  M.  Elwood. 
for  appellee: 

A  demand  note  is  due  forthwith. 

The  contract  which  the  indorser  makes  wbes 
he  puts  his  name  upon  the  back  of  a  note  io 
which  he  is  the  payee,  is  "that  he  willdb- 
charge  the  note  according  to  its  tenor  upon  doe 
presentment  and  notice.  Siat  the  instnimeoi  ii 
self  and  all  prior  signatures  are  genuine,  tba! 
he  has  the  right  to  transfer  it,  and  that  it  i^ 
valid." 

2  Am.  &  Eng.  Enc.  Law,  p.  385;  1  Dan. 
Neg.  Inst.  3d  ed.  p.  596.  %  669a. 

This  court  has  frequently  held  that  "a  note 
indorsed  after  due  must  be  presented  to  all  tbe 
makers  for  payment  within  a  reasonable  time 
and  notice  of  nonpayment  must  be  given  to  ibe 
indorser  immediately." 

Qraul  V.  Strutzel,  63  Iowa,  712,  36  Am.  Rep. 
260;  McKewer  v.  Kirtland,  83  Iowa,  S4>: 
Ptyor  V.  Bowman,  38  Iowa,  92. 

A  note  when  overdue  is,  by  the  best  author! 
ties,  considered  equivalent  to  a  note  or  bill  oo 
demand. 

McKewer  v.  Kirtland,  38  Iowa.  848.  citiu? 
1  Parsons,  Notes  &  Bills,  881,  and  cases  cite>i 
in  note  (g),  519. 

A  note  payable  on  demand  is  to  be  treated 
the  same,  at  least  so  far  as  requiring  diligenre 
on  tbe  part  of  the  indorsee  in  demanding  pay 
ment  and  giving  notice  of  dishonor  to  tbe  io 
dorser  is  concerned,  as  a  note  indorsed  orer- 
due. 

Nye  V.  Lothrop,  94  Mich.  411;  Fidd  v.  ATri 
erson,  18  Mass.  181;  Hitehings  v.  Edmandt, 
132  Mass.  838;  Fenno  v.  Gay,  146  Mass.  lib: 
Wheeler  v.  Warner,  47  N.  Y.  519.  7  Am.  Rep 
478;  McMullen  v.  Raferty,  89  N.  Y.  456:  2 
Am.  &  Eng.  Enc.  Law,  pp.  827,  396;  PalMr 
V.  Palmei',  36  Mich.  487,  24  Am.  Rep.  605: 
Turner  v.  Ijon  Chief  Min.  Co.  74  Wis.  355.  5 
L.  R.  A.  583. 

Much  of  the  reasoning  in  Merritt  v.  Todd. 
23  N.  Y.  28,  80  Am.  Dec.  248,  seems  to  hare 
been  disapproved  by  subsequent  eases  in  the 
same  court. 

Herriek  v.  Wolverion,  41  N.  Y.  581,  1  Am. 
Rep.  461;  Wheeler  v.  Warner,  stipra;  Pardff 
V.  Fish,  60  N.  Y.  266,  19  Am.  Rep.  176:  Cn'm 
V.  Starkweather,  88  N.  Y.  839,  42  Am.  Rep. 
250;  Parker  v.  Stroud,  98  N.  Y.  879.  50  Am. 
Rep.  685;  Shutts  v.  Fingar,  100  N.  Y.  541.  53 
Am.  Rep.  231. 

A  demand  note  must  be  protested  and*  no- 
tice given  within  a  reasonable  time  to  bold  an 
indorser;  and  the  fact  that  the  indoniemeDt 
was  for  accommodation  and  that  the  note  bears 
interest  makes  no  difference. 

Ttiielman  v.  Gueble,  82  La.   Ann.  260.  S6 
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Am.  Rep.  267,  80  Am.  Dec.  250,  254;  1  Dao. 
Nej?.  Inst.  8d  ed.  p.  546,  §  610. 

The  preaerratioD  of  the  rights  of  indorsers 
caDDOt  be  secured  by  a  [rule  dispenslDg  with 
demand  and  notice  in  case  of  nonresidence  of 
the  maker. 

Farmll  v.  81.  Paul  Trust  Co,  46  Mine.  495; 
MichaudY.  Legarde,  4  Minn.  48;  Hart  v.  Rasi- 
man,  7  Minn.  74;  Herriek  v.  Baldwin,  17 
MiDD.  209,  10  Am.  Rep.  161;  Story,  Prom. 
Notes,  ^  280,  286;  1  Dan.  Neg.  Inst.  580;  5 
Am.  &  Eng.  Enc.  Law.  p.  528,  ^  41,  T  (g). 

Although  the  law  might  go  so  far  as  to  say 
that  it  would  not  be  necessary  to  make  demand 
Id  a  case  similar  to  the  one  at  bar,  still  it  would 
be  necessary  to  give  the  indorser  notice  of  non- 
pavment. 

S  Dan.  Neg.  Inst.  pp.  31,  82,  §  971,  p.  54, 
$  996,  p.  151,  ^  nil,  and  note 8  under  said  sec- 
tioD,  citing  Price  v.  Young,  1  McCord,  L.  214; 
Norton,  Bills  &  Notes  (Handbook  Series) 
p.  300;  2  Am.  &  Ens.  Enc.  Law,  p.  407;  Free- 
man  y.  O'Brien,  88  Iowa,  406. 

The  question  of  what  is  a  reasonable  time  is 
clearly  ooe  for  the  court,  where  there  is  no  dis- 
pute as  to  the  facts. 

See  1  Dan.  Neg.  Inst.  p.  549,  §  612. 

GHveii,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiffs  seek  by  this  action  to  charge  the 
defendant  as  indorser  of  the  Dote  set  out,  which 
Dote  and  indorsement  are  as  follows: 

2,225.00.        Dayton,  Iowa,  Jan.  22nd,  1884. 

-after  date,  for  value  re- 


On  demand,- 
ceived,  we  promise  to  pay  to  Jonas  O.  Olson, 
or  order,  twenty-two  hundred  and  twenty-five 
dollars,  at  Dayton,  Iowa,  with  interest  at  ten 
pr  cent  per  annum,  payable  annually.  And 
interest  in' arrears  shall  draw  ten  per  cent  till 
paid,  and,  in  case  of  nonpayment  of  interest 
when  due,  the  whole  sum  of  principal  and 
interest  to  become  due  and  collectible  at 
the  holder's  option.  And  in  any  action  that 
may  be  bron^ht  for  any  sum  due  under  the  pro- 
visions of  this  note,  by  the  holder  hereof,  he 
shall  be  entitled  to  recover  of  the  maker  hereof 
a  reasonable  sum  as  attorney  fees,  to  be  fixed 
by  court. 


No. 


Due- 


M.  Olson. 
C.  M.  Olson. 
Pay  Arah  Leonard,  Saml.  Burnquist,  Louis 
Ericson,  Miles  Allen,  Lars  Poulson,  or  order. 
Jonas  O.  Olson. 

It  will  be  observed  that  this  note  is  payable 
on  demand,  after  date,  at  Dayton,  Iowa:  is 
dated  January  22,  1884;  and  provides  for  in- 
terest at  10  per  cent  per  annum,  payable  annu- 
ally, and  for  interest  on  arrears  of  interest. 
The  indorsement  by  appellee  is  without  date, 
and  it  is  not  questioned  but  that  under  the  de- 
cisions it  is  presumed  that  the  note  was  as- 
signed on  the  day  it  was  executed.  Hay  ward 
y.  Munger,  14  Iowa,  517. 

It  is  alleged  in  the  petition  ''that  on  the  18th 
and  16th  days  of  January,  a.  d.  1894,  demand 
was  made  for  the  payment  of  the  note  sued 
00,  upon  the  makers  thereof,  and  payment  was 
refused,  and  notice  of  such  demand  and  such 
refusal  was  on  said  days  duly  given  to  this  de- 
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fendant,  and  said  note  was  duly  protested  for 
nonpayment  thereof;  and  said  plaintiffs  are 
the  owners  of  said  note,  and  the  same  is  wholly 
unpaid,  except  as  has  been  hereinbefore  stated. " 
Appellant  contends  for  the  rule  ''that  an  in- 
terest-bearing demand  note  is  a  continuing  se- 
curity, and  that  the  same,  provided  that  it  be 
still  a  subsisting  claim  against  the  maker,  is 
not  due,  in  so  fiir  as  the  indorser  is  concerned, 
until  demand  has  been  made."  Applying  this 
rule,  it  is  insisted  that  the  demand,  protest,  and 
notice  alleged  are  sufficient  to  charge  appellee 
as  indorser.  Appellee  contends  "that,  to 
charge  the  indorser  of  the  note  sued  on  in  this 
action,  said  note  should  have  been  presented 
at  once  after  maturity,  pavment  demanded, 
protest  for  nonpayment,  and  notice  of  dishonor 
eiven  the  indorser  not  later  than  the  following 
day;"  also,  '*that  a  demand  note  is  due  forth- 
with." Relying  upon  this  as  the  rule,  he  con- 
tends that  he  is  not  liable  under  the  allegations 
of  the  petition  as  to  demand,  protest,  and  no- 
tice. An  examination  of  the  authorities  cited, 
as  well  as  of  many  others,  confirms  the  state- 
ment of  counsel  that  there  is  much  diversity  of 
opinion  as  to  the  rule  in  such  cases. 

Some  courts  have  held  that  such  a  note  is 
due  the  day  it  is  made,  and  that,  in  order 
to  charge  the  indorser,  the  rule  was  ex- 
actly the  same  as  in  the  caae  of  a  note  due 
on  a  day  certain,— -that  demand  must  be 
made  at  once,  the  note  protested  for  non- 
payment, and  notice  given  not  later  than  the 
foUowinir  day.  Other  courts  hold  that,  in  or- 
der to  charge  the  indorser,  payment  must  be 
demanded,  the  note  protested,  and  notice  given 
to  the  indorser  within  a  reasonable  time;  while 
others  held  that  an  interest- bearing  demand 
note  is  a  continuing  securitv,  and  that,  so  long 
as  it  is  a  subsisting  claim  against  the  maker,  it 
is  not  due,  so  far  as  the  indorser  is  concerned, 
until  demand  has  been  made.  We  do  not  find 
that  this  court  has  ever  passed  upon  this  ques- 
tion, and  therefore  we  have  examined  with 
care  the  many  authorities  upon  that  subject. 
They  are  numerous  and  somewhat  confiicting, 
and  we  will  not  attempt  to  quote  from  or  cite 
them  at  length,  but  only  such  as  seem  neces- 
sary to  make  plain  the  conclusion  we  reach. 
There  is  some  conflict  in  the  decisions  as  to 
when,  such  a  note  becomes  due  as  to  the  maker, 
but,  as  our  inquiry  is  when  it  becomes  due  as 
to  the  indorser,  we  need  not  inquire  as  to  the 
maker.  It  has  been  held  by  the  courts  of 
England  that  a  negotiable  note  payable  on  de- 
mand, with  interest,  does  not  become  overdue 
by  mere  lapse  of  time,  but  is  a  continuing  se- 
curity. Barough  v.  White,  4  Barn.  &  C.  325; 
Brooks  V.  mtcheU,  9  Mees.  &  W.  14.  In 
Mernit  v.  Todd,  23  N.  Y.  29,  80  Am.  Dec.  243, 
it  is  held  that  a  "promissory  note,  payable  on 
demand,  with  interest,  is  a  continuing  security. 
An  indorser  remains  liable  until  an  actual  de- 
mand, and  the  holder  is  not  chargeable  with 
neglect  for  omitting  to  make  such  demand 
within  any  particular  time."  It  is  upon  these 
authorities  that  appellant  mainly  relies,  and,  if 
they  announce  the  better  doctrine,  the  appel- 
lant's contention  must  be  sustained.  The  case 
of  Merritt  v.  Todd  has  been  the  subject  of  crit- 
icism in  later  decisions  by  that  court,  and  the 
doctrine  therein  announced  is  adhered  to  be- 
cause of  iu  being  so  long  acquiesced  in,  rather 


S81 


Iowa  Supbbiob  Coukt. 


Oct.. 


than  because  of  its  aDDOUDcing  the  better  rule. 
See  Shutts  v.  Fingar,  100  N.  Y.  541.  58  Am. 
Rep.  281;  Payne  v,  Gardiner,  29  N.  Y.  146;  Her- 
rick  V.  WolverUm,  41  N.  Y.  581,  1  Am.  Rep. 
461;  Wheeler  v.  Warner,  47  N.  Y.  519,  7  Am. 
Rep.  478;  Pardee  v.  Fith,  60  N.  Y.  266,  19 
Am.  Rep.  176;  Orim  v.  8tarkweat?ier,  88  N. 
Y.  889.  42  Am.  Rep.  250;  Parker  v.  Stroud, 
98  N.  Y.  380.  50  Am.  Rep.  685.  The  case  of 
Merritt  v.  Todd  has  been  expressly  repudiated 
in  Louisiana,  in  Theilman  y.  Oueble,  82  La. 
Ann.  260.  86  Am.  Rep.  267.  It  is  said  of  this 
case  that  it  differs  from  the  entire  current  au- 
thorities, was  decided  by  a  divided  court,  and 
its  correctness  questioned.  ''However,  even 
•did  its  reasoning  raise  doubt  in  our  minds  as  to 
the  correctness  of  the  general  commercial  law. 
we  would  hesitate  long  before  departing  from 
the  ffeneral  rule  of  the  law  merchant  on  the  au- 
thonty  of  one  decision,  which  has  been  aptlv 
said,  was  a  departure  from  every  case  in  this 
country  previously  decided  on  the  same  point." 
— citing  Herrick  v.  Wolverton,  eupra.  The 
same  view  is  taken  of  the  case  in  Turner  v. 
Iron  Chief  Min.  Co.  74  Wis.  855.  6  L.  R  A. 
588.  In  Theilman  v.  Queille,  eupra,  it  is  said: 
*'The  universal  rule,  we  take  it.  is  that  a  de- 
mand-note must  be  presented  within  a  reason- 
able time;  and  while  the  text-writers  and 
books  are  full  of  cases  wherein  the  question  of 
what  constitutes  reasonable  time  is  discussed, 
we  have  been  referred  to  no  authority,  except 
one  case  [Merritt  v.  Todd]  questioning  the  gen- 
eral rule  that  reasonable  time  is  the  criterion 
by  which  to  fix  the  period  of  presentment  on 
demand-notes,"— citing  many  authorities.  In 
the  Ca%e  of  Turner,  eupra,  the  court  of  Wis- 
'Consin  says: .  ''This  rnline  seems  to  be  in  har- 
mony with  the  current  of  authority  in  this 
country,  as  appears  from  the  valuable  notes  by 
Mr.  Freeman  in  [Merritt  v.  TWcTj  80  Am. 
Dec.  250-254."  In  those  notes.it  is  said  in  re- 
spect to  the  rule  announced  in  Merritt  v.  Todd: 
^ 'But  in  this  country  the  rule  is  modified,  and 
the  general  doctrine  seems  to  be  that  a  promis- 
sory note,  payable  on  demand,  will  be  consid- 
ered overdue  and  dishonored  unless  payment 
is  in  some  manner  demanded  within  a  reason- 
able time."— siting  CwrU  v.  Brown,  %  Mich. 
402;  Mudd  v.  Harper,  1  Md.  110.  54  Am.  Dec. 
644;  Nevins  v.  Townsend,  6  Conn.  5;  Thurston 
V.  MeKown,  6  Mass.  428;  Jileld  v.  Nickereon, 
18  Mass.  188;  Ranger  v.  Cary,  1  Met.  869;  Fur- 
man  v.  Haekin,  2  Cai.  869;  8%ee  v.  Cunning- 
ham, 1  Cow.  410;  Sanford  v.  Miekles,  4  Johns. 
224:  Loeee  v.  Dvnkin,  7  Johns.  70,  5  Am.  Dec. 
245;  Lockwood  v.  Grawf<yrd,  18  Conn.  361. 
An  examination  of  these  cases  shows  that  they 
fully  sustain  the  statement  in  the  note. 

Following  the  general  current  of  authorities 
and  what  we  deem  to  be  the  better  reasons. we 
hold  that  a  demand  note,  whether  with  or 
without  interest,  only  matures,  as  to  an  in- 
dorser  thereof,  when  payment  is  demanded, 
and  that  payment  must  be  demanded  within 
a  reasonable  time.  What  is  a  reasonable  time 
has  been  the  subject  of  much  discussion. »and 
no  uniform  rule^has  or  can  be  declared,  as  the 
question  must  be  determined  by  the  facts  of 
the  case.  Where  the  facts  are  established,  or 
where  thev  are  admitted,  as  on  a  demurrer,  the 

Suestion  is  one  of  law  for  the  court.    The 
me  that  elapsed  in  this  case  lacked  but  a  few 
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dajTs  of  ten  years,  and  we  do  not  find  mj 
case  holding  that  anything  like  such  a  length 
of  time  would  be  a  reasonable  time  withia 
which  to  demand  payment  The  demand  t!- 
leged  was  not  within  a  reasonable  time. 

2.  One  of  the  allegations  Aricken  fnm 
plaintiff's  petition  on  defendant's  motioD  is  ts 
lollows:  "  That  at  once  after  the  indorsement 

of  the  note  sued  on,  and  about  the day  oC 

February.  1884.  the  said  Martin  Olson  and  C. 
M.  Olson,  his  wife,  left  the  state  of  lowi. 
and  have  never  since  resided  in  said  state,  but 
at  said  time  became  nonresidents  thereof." 
Appellants  contend  that  the  removal  of  tlie 
makers  at  once  from  the  state,  and  their 
continued  residence  out  of  the  state,  made 
demand,  protest,  and  notice  unneoeKaiT 
to  charge  the  indorser.  Here,  again.  «¥  \ 
find  connict  in  the  authorities:  some  holdini 
that  in  such  cases  demand  most  be  made  at 
the  last-known  place  of  residepce  within  the 
state,  for  the  reason  that  the  maker  may  havv 
made  arrangements  to  meet  his  obligatioD  tt 
his  previous  domicil.  Wheeler  y.  FMd,  6 
Met.  290;  Qrqfton  Bank  v.  Oxr.  18  Oray.  50S; 
2  Dan.  Keg.  Inst.  1145.  In  MeGruder  t. 
Bank  of  Washington,  22  U.  S.  9  Wheat  600.6 
L.  ed.  170.  the  Supreme  Court  of  the  United 
States  uses  this  language:  "  But  the  qoestion  | 
on  the  recent  removal  into  another  juIiEdi^  ^ 
tion  is  a  new  one  and  one  of  some  nicety,  h  | 
case  of  original  residence  in  a  state  different 
from  that  of  the  indorser,  at  the  time  of  lik- 
ing the  paper,  there  can  be  no  question;  bat 
how  far,  in  case  of  subsequent  and  recent  r^ 
moval  to  another  state,  the  holder  shall  be  i^ 
quired  to  pursue  the  maker,  is  a  question  not 
without  its  difficulties.  We  think  that  reason 
and  convenience  are  in  fayor  of  sustaininz 
thd  doctrine,  that  such  a  remoyal  is  an  excuse 
from  actual  demand.  Precision  and  certaintT 
are  often  of  more  importance  to  the  rales  A 
law  than  their  abstract  justice.  On  this  poist 
there  is  no  other  rule  that  can  be  laid  down, 
which  will  not  leave  too  much  latitude  as  to 
place  and  distance,  besides  which,  it  is  coo- 
sistent  with  analogy  to  other  cases,  that  the  in- 
dorser should  stand  committed,  in  this  re- 
spect, b^  the  conduct  of  the  maker.  For  his  j 
abecondmg  or  removal  out  of  the  kingdom, 
the  indorser  is  held,  in  England,  to  stand  com- 
mitted; and  although,  from  the  contiguity  and, 
in  some  instances,  reduced  size  of  the  states, 
and  their  union  under  the  general  govern- 
ment, the  analogy  is  not  perfect,  yet  it  is  ob- 
vious that  a  removal  from  the  seaboard  to  the 
frontier  states,  or  vice  versa,  would  be  attended 
with  all  the  hardships  to  a  holder,  especially, 
one  of  the  same  state  with  the  maker,  thikt 
could  result  from  crossing  the  British  chan- 
nel." See  also  Oiet  v.  Lybrand,  8  Ohio, 
808.  17  Am.  Dec.  595,  Ohio  Cond.  R  591: 
Foster  v.  Julien,  24  N.  Y.  28,  80  Am.  Dec. 
820;  Caldwea  v.  Porter,  17  N.  H.  28;  I^aon  v. 
McMahan,  42  Wis.  484. 

In  some  of  the  cases  it  Is  said  that  a  removal 
of  the  maker  out  of  the  state  after  the  making 
of  the  note,  and  before  its  maturity,  excuses 
the  holder  from  presentment  and  demand. 
We  have  seen  that,  whateyer  the  rule  may  be 
as  to  the  makers,  this  note  was  not  due  as  to 
the  indorser  until  demand  was  made  or  ex- 
cused, and  therefore  the  remoyal  as  allied 
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was  after  the  making  of  the  note,  and  before 
its  maturity.  The  rule  best  sustained  by  rea- 
son and  authority  is  "that  such  a  removal  is 
an  excuse  from  actual  demand/'  unless  the 
note  is  payable  at  a  particular  place,  in  whicJi 
case  demand  must  be  made  in  that  place.  This 
note  is  payable  at  "Dayton,  Iowa."  Ed- 
wards, Bills  and  Notes  (p.  158),  uses  this  lan- 
guage: "And  it  is  at  length  settled  in  Eng- 
land by  statute,  and  in  this  country  by  the 
general  current  of  authorities,  that  a  bill  of 
exchange  made  or  accepted  payable  at  a  par- 
ticular place  18  to  be  treated  as  a  bill  payable 
generally,  unless  it  is  expressly  made  payable 
at  that  place  alone.  It  is  idle  to  make  a  bill 
of  exchange  payable  in  a  particular  city  with- 
out naming  some  house  or  bank  at  which  it  is 
to  be  paid:  and  if  the  drawee  does  not  reside 
in  the  city  named  as  the  place  of  payment,  it 
is  not  at  all  necessary  that  the  bill  should  be 
sent  to  thatplace  and  there  protested  for  non- 
payment. Tne  law  requires  no  useless  cere- 
mony, and  therefore  the  absence  of  the  party 
from  the  place  of  payment  dispenses  with  the 
necessity  of  going  to  the  place  where  it  is 
known  the  party  cannot  be  found.  But  if  it 
be  made  payable  at  a  particular  place  in  the 
city,  it  is  certainly  necessary  to  present  the 
note  there  for  payment  for  the  purpose  of 
charging  the  indoraer,"  While  it  is  not  alleged, 
as  in  Whitdy  y.  AlUn,  58  Iowa.  224,  41 
Am.  Rep.  99,  that  the  makers  left  no  one  to 
represent  them,  yet  we  conclude  that  under 
the  general  current  of  authorities,  and  the  facts 
alleged,  plaintiffs  were  excused  from  making 
demand  of  payment.  Ad  examination  of  the 
opinion  in  MGruder  v.  Bank  of  Washington, 
mpra,  shows  that  the  head-note  wherein  it  is 
said.  "It  is  sufficient  to  present  the  note  at  the 
former  place  of  residence  of  the  maker,"— is 
not  sustained  by  the  opinion.  See  also  Foster 
V.  Julien,  supra, 

3.  Appellants  contend  that  by  reason  of  the 
removal  and  nonresidence  of  the  makers  of 
the  note,  they  were  also  excused  from  giving 
appellee  notice  of  nonpayment  The  purpose 
of  such  notice  is  to  inform  the  indorser  of  the 
fact  of  nonpayment,  that  he  may  proceed  for 
his  own  protection;  and  it  seems  to  us  that 
the  same  reasons  exist  for  giving  the  notice 
where,  because  of  the  facts,  demand  is  ex- 
cused, as  when  demand  is  made.  In  CaldweU  v. 
Porter,  supra,  it  is  said:  **  But  the  removal  of 
the  maker,  which  dispensed  with  the  demand 
of  payment,  did  notdispense  with  the  notice  re- 
quired in  general,  to  be  given  to  the  indorser  of 
the  dishonor  of  the  note."  In  §  1144,  2  Dan. 
Xeg.  Inst,  it  is  said:  "But  the  absconding  of  the 
drawee,  acceptor  or  maker  is  no  excuse  for 


want  of  notice  to  the  drawer  or  indorser, 
who  all  the  more  need  to  be  put  upon  their 
guard,"— citing  May  v.  Coffin,  4  Mass.  841. 
Recent  decisions  place  an  absconding  debtor 
upon  the  same  footing  as  one  merely  removed 
into  another  Jurisdiction.  Pierce  v.  Gate,  12 
Gush.  190,  69  AnL  Dec.176.  It  is  farther  said, 
in  effect,  that,  under  facts  which  excuse  de- 
mand," want  of  notice  is'aitogether  excused," 
citing  Story,  Prom.  Notes,  §  8156.  To  so  say, 
we  think,  ignores  the  very  purpose  of  such 
notice.  In  Pricey,  Toung,  1  McCord,  L.  214,  it 
is  said:  "Where  a  demand  cannot  be  made, 
the  law  does  not  dispense  with  notice.  The 
circumstances  which  prevent  it  and  the  notice 
are  still  required.  It  was  the  duty  of  the 
holder  in  this  case,  admitting  that  a  demand 
could  not  have  been  made,  to  have  given  the 
defendant  notice  in  as  short  a  period  after 
having  ascertained  that  the  demand  could  not 
be  made,  as  he  could  have  been  required  to 
do,  if  a  demand  had  been  made.  Appel- 
lants, being  unable,  by  reason  of  the  non- 
residence  of  the  makers  of  the  note,  to  make 
demand  within  a  reasonable  time,  should  have 
given  notice  of  that  fact  and  the  fact  of  non- 
payment to  appellee  within  a  reasonable  time. 

It  is  also  alleged  in  that  part  of  the  petition 
stricken  out  that  the  makers  of  the  note  "are 
now,and  at  all  times  since  the  said  indorsement 
have  been,  insolvent."  Appellants  insist  that 
this  fact  was  a  sufficient  excuse  for  not  making 
a  demand  and  giving  notice, because  appellee 
was  not  prejudiced  by  such  omission.  In 
Fannell  v.  8t.  Paul  Trust  Co.  45  Minn.  495.  it 
is  said:  "The  claim  that,  because  of  the  in- 
solvency and  absence  from  the  state  of  the 
makers  of  the  notes  when  the  greater  num- 
ber matured,  demand  of  payment  of  these  and 
notice  of  nonpayment  was  excused,  is  without 
merit.  It  was  the  duty  of  the  appellants  to 
present  the  notes  as  they  matured  at  the  place 
fixed  for  payment,  notwithstanding  the  in- 
solvency of  the  makers  when  a  portion  thereof 
matured,  and  their  removal  from  the  state  at 
a  time  thereafter  not  definitely  fixed."  Surely, 
insolvency  alone  can  never  excuse  demand 
and  notice. 

Our  conclusion  is  that,  while  the  petition 
alleged  facts  sufficient  to  excuse  demand,  it 
shows  no  facts  to  excuse  the  failure  to  give 
notice  of  nonpayment  within  a  reasonable 
time.  Therefore,  there  was  no  error  preju- 
dicial to  the  appellants  in  sustaining  appel- 
lee's motion  to  strike  from  the  petition,  and 
no  error  in  sustaining  appellee's  demurrer  to 
the  petition. 

Affirmed, 


LOUISIANA  SUPREME  COURT. 


W.  H.  HENDERSON  et  al, 

CRESCENT  INSURANCE  COMPANY  et 
al.,  Appts. 

(48  La.  Ann.  1176.) 

*  1  •  When  aA  insurance  company*  under 

'Headpotes  by  MoBygBY,  J. 

N0TE.~F6r  insurer^s  option  to  rebuild,  see  Piatt 
V.  ^tna  Ins.  Co.  (lU.) »  L.  R.  A.  868,  and  note. 
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its  contract*  elects  to  repair*  and  falls  to 
do  so,  and  the  assured  completefl  the  repairs,  the 
insuranoe  company  is  liable  for  the  coet  of  the  re> 
pairs,  without  reference  to  the  amount  of  the 
insurance. 
2.  The  election  to  repair  is  a  contract* 
whicb  can  only  be  dlscharsred  by  its  performance 
or  execution.  Defects  in  the  material  in  the  orisri- 
nal  building  will  not  excuse  nonperformance. 

(April  20, 1808.) 


LouisiAivA  Supreme  Coubt. 


Afl. 


APPEAL  by  defendants  from  a  judgment  of 
the  Civil  District  Court,  Parish  of  Orleans, 
in  favor  of  plaintiffs  in  an  action  brought  to 
recover  the  amount  alleged  to  have  been  ex- 
pended in  repairing  a  building  which  defend- 
ants had  insured  and  electee!  to  repair  after 
damage  by  fire.    Affirmed, 

The  facts  are  stated  in  the  opinions. 

Messrs.  DenegTo»  Blair*  A  Denepe* 
Carroll  A  Carroll*  and  Leovy  A  Leovy 
for  appellants. 

Messrs.  Fenner*  Henderson*  A  Fenner* 
for  plaintiffs,  appellees: 

In  case  of  an  election  to  rebuild  and  an  un- 
dertaking thereof  which  is  abandoned  before 
completion  the  insured  mav  have  an  action  for 
his  damages  by  reason  of  the  noncompletion 
of  the  work.  The  rule  of  damages  in  such 
cases  is  the  cost  of  completing  the  work. 

7  Am.  &  Eng.  Enc.  Law,  p.  1058;  Marrellv. 
Irving  Fire  Ins.  Co.  88  N.  Y.  429, 88  Am.  Dec. 
896. 

The  election  to  rebuild,  once  made,  is  irrev- 
ocable, and  creates  a  binding  contract  which 
can  only  be  discharged  by  actual  reinstatement 
to  condition  before  the  fire,  and  no  excuse  for 
not  reinstating  is  admitted.  If  the  insurer  can 
not  reinstate  without  rebuilding  a  frame  house 
with  brick,  he  must  build  with  brick.  If, 
owing  to  pre-existing  defects  in  the  building, 
he  cannot  repair  the  fire  damage  without  tak- 
ing down  and  reconstructing  the  entire  build- 
ing, he  must  take  down  and  reconstruct,  even 
though  the  necessiu  was  not  due  to  the  fire. 

2  May,  Ins.  ^  4fe  A;  Fire  Asso,  of  Phila- 
delphia V.  Rosenthal,  108  Pa.  474;  Brown  v. 
Bayal  Ins.  Co.  1  El.  &  El.  858;  Brady  y.  North 
Western. Ins.  Co,  11  Mich.  425. 

Nor  will  it  make  any  difference  .  .  .  that 
the  condition  after  the  fire  is  due,  in  part,  to 
causes  existing  before.  Such  causes  are 
deemed  the  remote,  not  the  proximate,  causes 
of  the  loss.  The  insurer  taking  a  risk  on  an 
old  and  insecure  building  incurs  the  obliga- 
tion to  pay  for  a  total  loss  if  the  injuries  by  me 
fir«,  combined  with  antecedent  defects,  make 
repair  impracticable. 

Monteleone  v.  Royal  Ins.  Co,  47  La.  Ann. 
1568. 

Messrs.  Dart  A  Kemaji*  for  the  contractor 
appellee: 

A  contractor  is  not  liable  for  damages  caused 
by  the  falling  of  a  buildlns:  which  he  is  repair- 
ing where  the  fall  is  the  result  of  original  de- 
fective construction  (such  as  the  use  of  rotten 
or  insufficient  timber)  if  such  condition  be  not 
discoverable  in  the  ordinary  course  of  work 
upon  the  reparation.  It  is  only  when  the 
thing  is  destroyed  by  the  fault  of  the  repairer 
that  he  is  liable. 

La.  Civ.  Code,  arts.  2759,  2760. 

Whatever  the  liability  resulting  between  the 
iosurance  company  and  the  owner,  from  its 
election  to  repair,  the  contract  to  repair  as  be- 
tween the  insurance  company  and  the  builder 
is  governed,  not  by  the  law  of  insurance,  but 
by  the  building  laws  of  Louisiana:  The  con- 
tractor may  undertake  to  do  only  the  labor,  or 
to  furnish  labor  and  materials.  If  he  furnishes 
the  materials,  and  the  work  is  destroyed,  in 
whatever  manner  it  may  happen  previous  to 
its  delivery  to  the  owner,'  the  contractor  suffers 
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the  loss  of  his  materials,  unless  the  proprietor 
be  in  default  for  not  having  received  it 

When  the  contractor  furnishes  only  his  h- 
bor,  the  owner  the  material,  the  latter  is  re- 
sponsible in  the  event  of  destruction  of  the 
thing  for  the  wa^  or  price  of  the  labor  lun 
less  the  loss  and  destruction  were  occasioiKd 
by  the  contractor's  fault),  only  if  the  destnic 
tion  be  owinf  to  the  badness  of  materiit 
used  in  the  building,  otherwise  the  owner  io$e$ 
the  materials  and  the  undertaker  bis  wa^. 
In  neither  instance  is  the  contractor  lesponsibie 
for  damages,  unless  he  be  at  fault  as  aforesaid 

This  statutory  distinction  differentiates  the 
case  at  bar  from  the  common  law,  where,  vbta 
parties  contract,  they  must  name  their  exem[>- 
tions,  or  be  responsible  for  all  accidents  aod 
losses;  for  it  is  said  that  even  the  act  of  Goio: 
the  common  enemy  will  not  excuse  them. 

See  2  Wms.  Saund.  6th  ed.  421. 

Even  at  common  law  a  contractor  is  not  r^ 
sponsible  for  the  destruction  of  the  buildicr 
furnished  by  another,  when  the  contractor  i> 
only  engaged  in  rebuilding  a  part  of  the  sunt. 
He  works  "upon  the  implied  oonditioD  that 
the  chattel  or  building  shall  continue  in  ex 
istence.  and  the  destruction  of  it  without  tbf 
fault  of  either  of  the  parties  wUl  excuse  per- 
formance of  the  contract,  and  leave  no  right  of 
recovery  of  damages  in  favor  of  either  against 
the  other." 

See  ButUrfldd  v.  Byron,  158  Mass.  517. 12 
L.  K.A.  571.  See  also  Zonfv.  WhederAOny, 
282;  and  on  similar  lines  the  Louisiana  case  m 
8  Mart.  (La.)  6.  6  Am.  Dec.  735,  Segnin  t 
Debon, 

McEnery^  J.,  delivered  the  opinion  of  ti:^ 
court: 

The  plaintiffs  took  out  policies  of  insanuKe 
in  the  defendant  companies  on  a  building  ia 
the  city  of  New  Orleans,  which  they  joiniir 
insured.  A  fire  partially  destroyed  the  baild 
ing.  Each  policy  contained  a  stipulation  tiA\ 
it  should  be  optional  with  the  company  to  it- 
pair,  rebuild,  or  replace  the  property,  on  girinr 
notice  within  thirty  days  after  receipt  of  proof 
of  loss.  The  Insurance  con&panieselected  to 
repair  and  replace  the  property.  After  com 
mencing  work  they  abandoned  the  same  for 
the  reason  that  a  part  of  the  building  collapsed 
and  fell,  impairing  the  repairs  which  had  beeo 
made,  and  doing  other  damage  to  the  buUdicg; 
that  afterwards  a  storm  blew  down  a  ponioc 
of  the  rear  wall,  and  the  party -wall  was  after- 
wards condemned  by  the  city  authorities. 
There  is  a  dispute  as  to  whetlier  the  collapse 
occurred  through  the  fault  of  the  contractor 
employed  by  defendants,  or  whether  it  wa^ 
caused  by  inherent  defects  in  the  original  con- 
struction of  the  building.  The  defendanti^  en 
deavor  to  escape  liability  on  the  ground  of  the 
inherent  defects  in  the  original  construction  of 
the  building,  and  if,  as  contended  by  plaindiT. 
the  collapse  was  through  the  fault  of  the  cop- 
tractor,  they  ask  for  judgment  against  him  io 
the  amount  rendered  for  plaintiffs.  Hewa^^ 
cited  as  warrantor.  When  the  defendants 
abandoned  the  work,  the  plaintiffs  undertook 
the  repairs.  There  was  judgment  in  their  fa~ 
vor  for  the  amount  thus  expended,  and  their 
demand  in  the  call  in  warranty  was  rejected. 


1896. 


Hbndbrson  t.  Cbsbcent  Insurance  Co. 
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The  defendants  filed  an  exception,  alleging  a 
misjoinder  of  parties  plaintiffs  and  defendants, 
because  thej  were  separate  contracts  with  each 
company,  and  that  each  insurance  company 
was  not  a  party  to  the  contract  made  by  the 
other,  as  each  part  owner  of  the  property  in- 
sured his  interest  in  a  separate  company.    £)ach 
contract  stipulated  to  pay  the  loss,  or  to  repair, 
rebuild,  or  replace.    They  all  elected  to  repair. 
Each  could  not  repair  one  undivided  part  of  the 
building.    But,  if  there  was  any  force  in  the 
exception,  it  was  avoided  by  tbe  companies 
undertaking  to  repair,  and  employing,  throufi^h 
an  agent,  one  of  the  defendants,  to  repair  for 
all.     The  election  to  repair  converted  the  con- 
tract of  insurance  into  one  of  repairing,  regard- 
less of  the  amount  of  the  insurance  named  in 
tbe  poliev,  which  ceased  to  be  a  rule  for  dam- 
ages.    Fire  A8»o.  of  Philadelphia  v.  RoeenthcU, 
108  Pa.  476;  Morrell  v.  Irving  Fire  Ins.  Co.  83 
N.  Y.  429,  88  Am.  Dec.  896.    This  principle 
has  become  so  fixed  by  repeated  adjudications 
that  it  has  passed  into  the  text-books  as  ele- 
mentary.   2  May.  Ins.  §  488;  18  Am.  &  Eng. 
Enc.  Law,  p.  1058;  1  Wood,  Ins.  p.  888.    The 
defendants  were  in  the  position  when  they 
elected  to  repair,  as  though  they  were  con- 
tractors who  had  examin^  the  building,  and 
made  an  estimate  of  the  expense.    No  original 
defects  in  the  building  could  possibly  excuse 
them  from  doing  just  what  they  had  agreed 
to  do.     It  was  to  repair  the  building  as  it 
originally  stood,  and  if  there  were'  defects  in 
timber,  weak  walls,  etc.,  it  was  their  dutv  to 
have  considered  these  matters  before  making 
tbe  election.    They  cannot  be  urged  as  de- 
fenses for  nonexecution  of  tbe  contract.    If 
the  obligations  of  defendants  thus  arise  from 
an  Ordinary  contract  to  build  or  repair,  it  would 
seem  that  it  is  even  the  more  imperative  when 
the  contract   has   been   substituted   for  the 
contract  to  indemnify  the   loss    in    money, 
as  the  contract  of  insurance  is  to  fully  indem- 
nify the  insured,  and  to  place  him  in  as  favor- 
able a  position  as  he  was  before  the  loss.    This 
has  been  afiSrmed  in  many  cases,  and  it  has 
been  often  held  that  where  a  wooden  structure 
is  insured,  and  partially  destroyed,  and  a  city 
ordinance  forbids  repairing,  and  requires  a 
brick  building  in  place  of  the  wooden  one,  the 
loss  will  be  treated  as  a  total  destruction  of  the 
building.    2  May,  Ins.  §  488;  Brady  v.  North 
Western  Ins.  Co.  11  Mich.  425;  Hamburg-Bre- 
men F.  Ins.  Co.  V.  Oarlington,  66  Tex.  108.  59 
Am.  Rep.  618;  Monteleone  v.  BoycU  Ins.  Co.  47 
La.  Ann.  1568.    In  1  Wood,  Ins.  pp.  881, 882. 
it  is  stated,  in  speaking  of  the  election  to  in- 
demnify in  money,  or  to  rebuild  or  repair: 
"Which   of  these  it   will   do,  it  is  optional 
with  the  insurer  to  choose;  and  when  he  has 
made  his  election  the  contract  becomes  one  to 
pay  money,  if  he  so  elects,  or  to  reinstate  the 
property,  if  be  elects  to  do  that,  without  any 
reference  to  the  expense  of  doing  so."     And 
on  page  888  the  same  authoritv  says:    **When 
the  insurer  elects  to  reinstate  the  property,  and 
gives  notice  thereof  to  the  assured,  it  is  held 
that  he  is  not  excused  from  doing  so  because 
performance   has   become   impossible.     Nor 
^111  he  be  excused  from  paying  the  entire 
amount  of  the  loss.    An  election  to  rebuild 
operates  as  a  waiver  of  all  defenses  except  fraud 
or  mistake."    The  testimony  in  the   record 
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shows  that  Walther,  the  contractor,  used  all 
necessary  precautions  to  protect  the  building 
from  falling  when  taking  down  the  walls.  The 
collapse  evidently  was  caused  by  inherent  de- 
fects in  the  building,  aggravated  by  the  fire. 
It  was  originally  improperly  constructed,  as 
the  walls  were  not  properly  anchored;  but  it 
would  have  probably  answered  all  purposes, 
had  it  not  been  for  the  fire.  The  testimony  of 
the  city  officials  whose  duty  it  was  to  critically 
examine  tbe  building,  and  who  observed  the 
precautions  to  prevent  the  walls  from  falling 
by  Walther,  we  think  is  conclusive,  that  he 
was  not  to  blame.  At  any  rate,  the  evidence 
is  so  conflicting  on  some  points  where  it  is  at- 
tempted by  plaintiffs  to  prove  that  the  con- 
tractor was  at  fault  that  no  judgment  could  be 
rendered  on  the  call  in  warranty  against  the 
contractor. 
Judgment  afflrmed. 

A  petition  for  rehearing  having  been  filed 
on  June  22,  1896,  NieholUt  Ch.  J.,  handed 
down  the  following  response: 

The  opinion  heretofore  rendered  in  this  case 
proceeded  upon  the  principle  that  although  the 
insurance  companies,  by  electing  to  rebuild 
the  damagjed  property,  as  they  were  authorized 
under  their  policies  to  do,  transformed,  in  a 
sense,  the  insurance  into  building  contracts, 
these  contracts  were  of  a  kind  m  some  re- 
spects essentially  different  from  ordinary 
buildinff  contracts;  that  the  obligations  of  the 
companies  were  much  broader  than  those  of 
simple  building  contractors,  as  the  insurance  or 
indemnity  features  of  the  original  contracts 
were  transported  over  and  imported  into  the 
substituted — or,  rather,  modified— contracts 
resulting  from  election.  So  holding,  it  might 
well  and  consistently  be  that  the  companies 
should  be  held  bound  to  the  plaintiffs  when  the 
rights  and  obligations  of  parties  took  their 
origin  in  insurance  contracts^  when  they  would 
have  been  absolved  from  liability  had  the  initial 
contract  been  one  for  building.  On  applica- 
tion for  rehearing  the  court  adhered  to  its 
views  upon  this  branch  of  the  case,  and  de- 
clined to  reopen  the  question  as  between  the 
plaintiffs  and  defendants,  though  it  did  reopen 
it  as  between  defendants  and  the  builder  with 
whom  they  had  contracted  to  do,  and  who 
actually  did,  the  work.  The  effect  of  this  final 
affirmance  of  our  decree  between  tbe  original 
parties  has  been  to  make  the  principle  an- 
nounced become  fixed  as  the  law  of  the  case 
as  to  the  original  contracts.  The  effort  of  de- 
fendants, on  rehearing,  has  been  to  show  that 
Walther.  the  builder,  being  fully  cognizant  of 
the  relations  between  the  plaintiffs  and  the  de- 
fendants, and  the  resulting  rights  and  obliga- 
tions of  parties,  and  having  made  his  own  con- 
tract with  full  knowledge  of  the  same,he  did  so 
with  reference  to  them,  and  consented  to  be 
bound,  as  between  himself  and  the  companies, 
by  tbe  same  obligations  as  were  the  defendants 
to  the  plaintiffs.     We  cannot  accede  to  that 

{)roposition.  One  contract  may  be  more  or 
ess  connected  or  dependent  upon  another, — 
one  might  not  have  existed  at  all,  but  for  the 
prior  existence  of  the  other, — and  yet  the  two 
be  legally  separate  and  distinct.  Walker  v. 
ViOamso.  18  La.  Ann.  717.  The  responsibil- 
ities flowing  from  the  one,  as  between  the 
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origiDal  parties,  do  not  gauge  the  responsibil- 
ities of  the  others.  We  have  to  determine  and 
measure  the  rights  of  the  defendants  and  Wal- 
ther  by  the  immediate  contracts  which  they 


made  between  themselves.  By  that  test,  we 
see  no  reason  to  change  our  original  opinioo. 
and  it  must  therefore  remain  undisturbed. 


MAINE  SUPREME  JUDICIAL  COURT. 


Samuel  D.  WARREN  et  cU. 

V, 

WESTBROOK  MANUFACTURING  COM- 
PANY «<  al. 

(88  Me.  58.) 

1  •  The  owner  of  one  end  of  a  dam  may  ac- 
quire a  prescriptive  risrht  in  the  continued  main- 
tenance of  the  other  end. 

8.   Jjong  existence  and  use  of    dams 

across  both  channels  of  a  river  where  It  is  di- 
vided by  an  island  may  so  affect  the  flow  of  the 
water  that  the  natural  flow  is  no  longer  the 
rightful  flow. 
8.  A  diTision  of  the  use  of  the  water 
power  in  each  channel  of  a  river  where 
it  is  divided  by  an  island  and  the  interests  of  ripa- 
rian proprietors  upon  both  channels  have  be- 
come Intertwined,  if  not  amalgamated,  may  be 
made  by  a  court  of  equity  so  as  to  adjust  all  the 
rights  of  all  the  parties  in  the  whole  water  power 
in  both  channels. 

(June  1, 1896.) 

REPORT  by  the  Supreme  Judicial  Court  for 
Cumberlaod  County  for  the  opinion  of  the 
full  bench  of  a  bill  in  equity  for  the  partition 
of  the  waters  of  a  certain  river.  On  demur- 
rers to  bill.     Sustained. 

The  facts  are  stated  in  the  opinion.  See  also 
26  L.  R.  A.  284. 

Messrs.  Symonde,  Snow,  A  Cook,  for 
defendants,  in  support  of  demurrers: 

It  appears  by  the  deed  from  Susan  C.  War- 
ren and  others  to  Mary  Little  Hale  Dana  and 
her  husband,  dated  the  1st  day  of  January, 
1890,  that  Mrs.  Dana  is  the  only  person  who 
has  any  interest  whatever  in  the  easterly  shore 
of  the  island. 

If  the  owner  of  a  large  tract,  through  which 
a  watercourse  passes,  should  sell  parcels  above 
and  below  his  own  land  retained,  each  grantee 
would  take  his  parcel  with  a  full  right,  with- 
out special  words,  to  the  use  of  the  water 
flowing  on  his  own  land,  as  parcel,  and  sub- 
ject to  the  right  of  all  other  riparian  proprie- 
tors to  have  the  water  flow  to  and  from  such 
Darcel. 

It  is  a  natural  right  which  arises  Immediately 
with  every  new  division  or  severance  of  own- 
ership. 

Gould,  Waters,  §  204;  Baker  v.  Bessep,  78 
Me.  478,  40  Am.  Rep.  377;  Gray  v.  8aco  Wa- 
ter P&wer  Co.  86  Me.  526. 


The  intention  of  a  contracting  party,  ariEiof 
perhaps  from  ignorance,  can  never  be  available 
against  an  established  rule  of  law,  and  the  ienl 
operation  of  his  deed.  Nor  can  the  court,  V 
implication,  reserve  to  him  a  right  over  prop- 
erty, which  he  dearly  has  transferred  to  is 
other. 

Isham  V.  Morgan,  0  Conn.  877,  28  Am.  Dec 
861;  17  Am.  &  Eng.  Enc.  Law,  p.  655. 

Messrs.  Hanno  W.  6a(^  and  duvles 

A.  Stront,  for  plaintiffs,  contra: 

The  supreme  judicial  court  of  Maine  is  & 
court  of  general  equity  Jurisdiction. 

Me.  Rev.  Stat.  1888,  §  6,  cl.  6;  Bow^  t 
Jewett.  60  Me.  298;  SHnehfldd  v.  MiUiken,  71 
Me.  667. 

The  plaintiffs  have  no  adequate  remedy  &t 
law. 

A  court  of  equity  alone  is  able  to  grant  r^ 
lief  by  diWsion  of  the  stream.  A  court  of  lav 
can  provide  neither  for  the  regulation  nor  for 
the  division. 

Bemis  v.  Upham,  18  Pick.  160;  LehighVallf^ 

B.  Co.  V.  Society  for  Establishing  Ustful  Man 
ufactures,  80  N.  J.  Eq.  145;  Lwm  v.  McLau^K- 
«»,  32Vt.  428. 

Compensation  by  damages  is  the  only  relief 
that  a  court  of  law  could  grant,  and  such  com- 
pensation is  not  an  adequate  remedy. 

Bardwett  v.  Ames,  22  Pick.  388;  Lyon  t. 
McLavghlin,  supra;  Loektoood  Go.  v.  Lavrmn. 
77  Me.  297,  52  Am.  Rep.  768;  Lawson  t.  Men 
asha  Wooden  Ware  Co.  59  Wis.  898, 48  Am.  Rep 
528;  Harris  Y.  Mclntosfi,  188  Mass.  228. 

Relief  at  law  could  be  obtained  only  by  & 
multiplicity  of  suits. 

1  Pom.  Eq.  Jur.  §  246;  BalUm  v.  Hoptinton^ 
4  Gray.  824;  Cadigan  v.  Brawn,  120  Mass.  493; 
Beid  V.  QiffoTd,  Hopk.  Ch.  416;  Mnrra^  t. 
Hay,  1  Barb.  Ch.  59,  48  Am.  Dec.  778;  L*-i 
wood  Co.  V.  Lawrence,  supra;  OarUon  v.  3Vr 
man,  77  Me.  408. 

The  damage  even  to  a  single  plaintiff  ocNiId 
be  recovered  only  by  successive  suits. 

Clowes  V.  Staffordshire  Pbtieries  Waterwrh 
Co.  L.  R.  8  Ch.  125;  ITiayer  v.  Brooks.  IT 
Ohio,  489,  49  Am.  Dec.  474;  Haedtiney.  Com. 
46  Wis.  891,  82  Am.  Rep.  715. 

The  necessity  for  this  multiplicity  of  suits 
renders  the  remedv  at  law  inadequate;  bence 
bills  may  be  sustained  to  restrain  a  continuous 
trespass. 

1  Pom.  Eq.  Jur. J  246;  Burden  v.  Stein,  27 
Ala.  104,  62  Am.  Dec.  758;  Z»o»npgton  ▼.  £*> 
ingston,  6  Johns.  Ch.  497,  10  Am.  Dec.  353; 


Note.— For  division  of  stream  as  between  oppo- 1     For  the  apportionment  of  the  flow  of  a  stream  l?.r 
site  riparian  owners,  see  also  the  report  of  Warren  I  periods  of  timtf,  see  Wiggrins  v.  Musoupiabe  Lind 
V.  Westbrook  Mf  9.  Co.  (Me.)  in  ^6  L.  R.  A.  284,  and  |  &  W.  Ck).  (Cal.)  88  L.  R.  A.  667. 
note  therewith.  ' 

86  L.  R.  A. 
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Tuolumne  Water  Co.  y.  Chapman,  8  Gal.  892; 
Webb  V.  Bn-Oand  M^g.  Co.  3  Sumn.  189:  Com- 
ing V.  Trog  Iron  A  NaU  Co.  84  Barb.  486,  89 
Barb.  311 ;  HoUman  v.  Boiling  Spring  Bleach- 
trig  Co.  14  N.  J.  £q.  835;  Carlisle  v.  Cooper^  21 
N.  J.  £q.  576:  Lyon  y.  McLaughlin,  82  Yt.  428. 
The  sabject-matter  of  the  suit  is  within  the 
jurisdiction  of  a  court  of  equity. 

Aneell,  Watercourses,  §  447;  Nash  v.  Simp- 
9on,  7%  Me.  142;  Munroe  v.  Oates,  48  Me.  468; 
Head  v.  Amoskeag  Mfg.  Co.  118  U.  8.  9,  21,  28 
L.  ed.  889,  893. 

When  parties  admittedly  hayinff  rights  in  the 
same  water  power  or  privilege  disagree  as  to 
their  use  of  the  common  property,  equity  has 
jurisdiction  to  define  and  limit  the  rights  of 
the  several  owners  and  regulate  their  own  use. 
Frey  v.  Lotoden,  70  Cal.  550;  Adams  v.  Man- 
ning, 48  Conn.  477.  51  Conn.  5;  Burnham  v. 
Ktmpton,  44  N.  H.  78;  BanUt  v.  Cook,  Id. 
512,  84  Am.  Dec.  92 ;  Lyon  v.  McLaughlin, 
iupra;  Hanna  v.  Clarke,  81  Gratt.  86;  Patten 
Paper  Co.  v.  Kaukauna  Water- Power  Co.  70 
Wis.  659. 

This  jurisdiction  is  founded  upon  the  inade- 
quacy of  the  remedy  at  law  by  which  damages 
only  are  recoverable,  and  upon  the  prevention 
of  or  multiplicity  of  suits. 

Bardwell  v.  ^m^, 22  Pick.  888;  Bumhamy. 
Kempton,  and  Hanna  v.  Clarke,  supra. 

And  in  the  exercise  of  this  Jurisdiction  the 
court  may  order  the  adoption  of  such  mechani- 
cal means  of  dividing  the  water,  and  make  such 
permanent  provisions  for  regulating  its  use  by 
each  party  entitled  to  share  in  it,  as  seem  Just 
and  fitting. 

Seovil  V.  Kennedy,  14  Conn.  849:  Cooper  v. 
Cedar  Rapids  Water-Power  Co.  42  Iowa,  898; 
Bemis  v.  Upham,  13  Pick.  169;  Arthur y.  Case, 
1  Paige.  447;  Smith  v.  Smith,  10  Paige.  470; 
Olmsted  v.  Loomis,  9  N.  Y.  428;  City  ^ Salem 
Co.  V.  Salem  Flouring  Mills  Co.  12  Or.  878. 

The  bill  states  a  case  entitling  the  plaintiffs 
to  relief. 

Butman  v.  Hussey,  12  Me.  407;  Munroe  v. 
Stickney,  48  Me.  462;  Lockwood  Co.  v.  Lawrence, 
77  Me.  297.  52  Am.  Rep.  768;  Belknap  v. 
Trimble,  3  Paige,  577;  Olmsted  v.  Loomis, 
Banna  v.  Clarke,  and  Nash  v.  Simpson,  supra; 
Soltau  y.  Be  Held,  2  Sim.  N.  8. 183;  Tuolumne 
Water  Co.  v.  Chapman,  8  Cal.  892. 

The  plaintiffs  are  entitled  to  have  a  partition 
of  the  water  rifehts. 

Wood  V.  LitUe^  85  Me.  110;  Wilson  v.  Eu- 
ropean d  N.  A.  R.  Co.  62  Me.  112;  Runnels  y. 
BuUen,  2  N.  H.  587;  Hanson  v.  Willard,  12 
Me.  142,  28  Am.  Dec.  162;  Nash  v.  Simpson, 
7«  Me.  142;  Morrill  v.  Morrill,  5  N.  H.  184; 
ixotil  y.  Kennedy,  14  Conn.  349.  See  Adam 
Y.BriggsB'on  Co.  7  Cush.  861;  Gould,  Wa- 
ters, 540. 

Tbe  plaintiffs  are  entitled  to  have  the  use  of 
the  water  power  by  themselves  and  the  defend- 
ant defined  and  regulated. 

Lehigh  Valley  R.  Co.  v.  Society  for  Estab- 
lishing UsefiU  Manufactures,  80  N.  J.  £q.  145; 
Adams  v.  Manning,  48  Conn.  487;  Lyon  v. 
McLaughlin,  32  Vt.  428. 

The  different  owners  of  a  head  of  water 
raised  hv  a  dam  are  tenants  in  common  of  such 
water,  though  the  title  to  parts  of  the  dam  it- 
self may  be  held  in  severalty. 

Runnels  y.  Bullen,  2  N.  H.  587. 
35L.R.A. 


Such  rights  may  be  subdivided  as  well  as  in- 
terests in  the  soil. 

As/iley  V.  Pease,  18  Pick.  278:  DeWitt  v.  Har- 
vey, 4  Gray,  488;  Nuttall  v.  Bracewell,  L. 
R  2Exch.  1;  Crittenden  y.  FiM,SQTa.y,  621; 
Cobum  V.  Middlesex  County,  142  Mass. 
264. 

Messrs.  Warren  A  Brandeis  and  Wajr- 
rens  A  Mason  also  for  plaintiffs. 

Emery,  J.,  delivered  the  opinion  of  the 
court: 

This  controversy  is  over  the  use  for  miU 
purposes  of  the  waters  of  the  Presumpscot 
river,  where  it  flows  in  two  channels,  eastern 
and  western,  around  an  island,  past  the  riparian 
lands  of  parties  at  Saccarappa  Upper  Falls. 
It  is  of  several  years'  standing,  and  has  been 
unsuccessfully  brought  before  the  court  on 
'two  former  occasions,  at  least.  It  should 
now  be  authoritatively  and  finally  adjusted,  if 
within  the  power  of  the  court,  upon  the  allega- 
tions in  this  or  an  amended  bill.  A  full  state- 
ment of  the  physical,  faydrographic  facts  is 
given  in  the  case  of  Warren  v.  Westbrook  Mfg. 
Co.  86  Me.  82,  26  L.  R  A.  284,  to  which  refer- 
ence is  made. 

When  the  controversy  first  came  before  the 
court,  in  the  case  of  Westbrook  Mfg.  Co.  v. 
Warren,  77  Me.  487,  the  now  defendant 
alleged  that  it  was  entitled  to  use  one  half  of 
the  water  power  of  the  river  at  those  falls,  and 
that  all  the  other  riparian  owners,  collectively, 
were  not  entitled  to  more  than  the  other  half. 
It  did  not  seek  to  have  the  respective  rights  of 
the  riparian  owners  in  the  water  power  deter- 
mined, nor  did  it  seek  for  any  action  of  the 
court  that  would  divide  the  use  according 
to  the  right  Its  demand  was  for  a  general 
injunction  upon  all  the  other  riparian  owners, 
against  their  using  collectively  more  than  half 
of  the  water  power  of  these  falls,  and  this 
without  showing  that  the  damages  recoverable 
at  law  would  not  be  full  compensation  for 
any  injury  sustained.  The  court  held  that, 
under  the  allegations,  this  demand  could  not 
begranted. 

The  controversy  again  appeared  in  the  case 
above  cited,  86  Me.  82,  26  L.  R.  A.  284.  In 
that  case  the  defendants  in  the  first  case  appeared 
as  plaintiffs.  They  aJleged  that  they  owned 
lands  and  mills  on  both  the  mainland  and 
island  side  of  tbe  western  channel,  and  also  the 
dam  across  that  channel;  that  one  of  them 
owned  land  and  mills  on  the  island  half  of 
the  dam  across  the  eastern  channel;  that  the 
defendant  owned  land  on  the  mainland  side  6f 
that  channel,  and  also  the  mainland  half  of  the 
dam  across  the  channel.  They  further  alleged 
that,  by  virtue  of  this  riparian  ownership  of 
three  out  of  the  four  shores  of  the  two  chan- 
nels, they  were  entitled  to  use  three  fourths  of 
the  sum  of  the  waters  of  the  two  channels,  or 
three  fourths  of  all  the  water  of  the  whole 
river.  They  asked  the  court  to  divide  the 
water  of  the  whole  river  in  that  proportion,  so 
that  they  could  use  three  fourths,  and  the 
defendants  only  one  fourth.  They  based  their 
claim  for  tbe  desired  judicial  action  exclusivelv 
upon  their  riparian  ownership,  above  stated, 
and  without  invoking  any  statute,  contract,  or 
prescriptive  right. 

The  opinion  was  wearily  long,  but  the  only 
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points  decided  were  (1)  that  a  riparian  owner- 
ship of  three  out  of  four  shores  of  two  chan- 
nels upon  the  same  river  does  not  of  itself 
establish  a  right  to  use  three  fourths  of  all 
the  water  of  the  whole  river;  and  (2)  that, 
where  no  statute,  contract,  or  prescriptive  right 
is  invoked,  the  court  will  not  undertake  to 
wholly  or  partially  apportion  the  waters  of  the 
river  between  the  two  channels,  but  will  leave 
the  parties  to  accommodate  themselves  to  the 
division  made  by  nature.  Early  in  the  opinion 
the  court  gave  this  cautionary  notice:  **It 
should  be  continually  borne  in  mind  that  we 
are  considering  the  legal  riffhts  and  duties 
based  on  the  situation  of  tne  parties,  and 
unmodified  by  any  statutes,  contracts,  grants, 
or  prescriptions.  None  of  these  latter  matters 
are  stated  in  the  bill,  and  their  possible  modi- 
fying efifects  are  not  considered  here." 

This  time  the  plaintiffs  allege  the  various 
riparian  ownerships  substantially  as  before, 
and  they  now  further  allege  that  a  dam  (one 
across  each  channel)  has  ensted  under  the  suc- 
cessive riparian  proprietors,  in  substantially 
the  same  place  as  the  present  dam,  for  100 
years.  They  also  allege  that,  for  90  years 
after  the  dams  were  built,  one  half  of  the 
water  of  the  river  has  flowed  through  each 
channel,  and  that  the  water  would  continue  to 
flow  through  the  channels  in  that  proportion 
but  for  the  wrongful  acts  of  the  defendants; 
l^at,  prior  to  the  year  1882,  tbe  defendants  and 
their  predecessors  in  title  used  less  than  one 
half  of  the  water  power  upon  the  eastern 
channel,  and  less  than  one  fourth  of  the  whole 
power  of  the  river,  and  that  there  was  then 
sufBcient  power  for  the  mills  of  all  the  riparian 
owners;  that  in  the  year  1882  the  defendants 
greatly  enlarged  and  increased  their  mills,  and 
then  began  to  use,  and  have  persisted  in  using, 
and  propose  to  use  in  the  future,  more  than 
one  half  of  the  water  power  on  the  eastern 
channel,  and  more  than  their  due  proportion 
of  the  water  power  of  the  river.  They  allege 
that  this  increased  use  by  the  defendants  ren- 
ders the  whole  power  insufficient  for  the  mills 
of  all  the  ripanan  owners;  that,  unless  they 
can  be  assurcKl  of  the  steady  and  regular  use  of 
their  full,  rightful  proportion  of  the  water 
power,  they  cannot  profitably  operate  their 
mills,  and  cannot  venture  to  undertake  further 
operations,  by  reason  of  the  cloud  thus  thrown 
over  their  rights. 

With  these  allegations,  the  plaintiffs  ask  the 
court  to  determine  the  right  or  proportional 
share  of  each  party  in  the  water  power  of  the 
eastern  channel,  and  to  effect  between  the 
riparian  owners  upon  that  channel  such  a 
division  of  the  use  of  the  waterflow  as  will 
enable  each  to  profitably  utilize  his  rightful 
proportional  share. 

The  defendants  demur  generally  to  the  bill, 
and  argue  that  it  is  a  disguised  attempt  to 
induce  the  court  to  undertake  a  division  of  the 
whole  water  of  the  river  between  the  two 
channels, — an  undertaking  which  the  court 
has  once  declined.  It  is  evident,  and  is  frankly 
admitted  by  the  plaintiffs,  that  a  decree  divid- 
ing and  regulatmg  the  use  of  the  water  in 
either  channel  may  substantially  affect  the 
water  power  in  the  other  channel;  and  that,  to 
do  full  justice,  the  court  may  find  it  necessary 
86  L.  R.  A. 


to  deal  with  the  whole  matter  of  all  the  water 
power  at  these  falls. 

The  controversy  demanding  our  attention  ii 
solely  over  the  use  of  the  flow  of  the  water  for 
the  propulsion  of  machinery.  The  uoderlyiDe 
question  is  whether,  upon  the  case  now  pre^ 
sented,  the  court  has  and  should  exercise  the 
power  to  ascertain,  define,  and  mai^  oat  for 
each  party  the  extent  of  his  share  or  right  in 
the  use  of  the  common  fiow  of  tbe  water;  or, 
in  other  words,  whether  the  court  can  aod 
should  make  such  a  division  of  the  vae  of  tbe 
flow  of  water  between  opposite  riparian  pro- 
prietors as  will  secure  to  each  a  uae  oreih 
joyment  equal  to  his  right 

The  waters  of  a  river,  in  flowing  from  its 
highland  sources  down  to  the  sea,  develop 
a  force  convertible  into  mechanical  power. 
The  amount  of  this  force  depends  upon  the 
volume  and  momentum  of  the  flowing  water. 
The  momentum  depends  on  the  height  or  dis- 
tance of  the  fall  of  the  water.  To  increase  this 
yolume  and  momentum,  and  make  them  soffi- 
cient  and  available  for  propelling  machinerr. 
dams  are  constructed,  which  accumulate  the 
water  of  the  river  in  larger  volume  and  at  a 
higher  level  than  are  natural.  Where  one 
party  owns  the  whole  dam  and  the  land  oo 
both  sides  of  the  river  he  has  the  rirbt  to  the 
entire  usufruct  of  all  the  power  of  the  water  as 
it  accumulates  at  his  dam.  Where  one  partr 
owns  the  land  on  one  side  of  the  river,  and  an- 
other party  owns  the  land  on  tiie  opposite  side 
(their  lands  coming  together  under  tbe  river 
midway  between  the  two  banks),  and  each  owns 
the  half  of  the  dam  on  his  land,  then  neither 
party  is  entitled  to  have  the  whole  power  of  tbe 
accumulated  water  applied  to  his  machinerr. 
Each  party  has  only  an  equal  right  with  tbe 
other.  Each  has  a  right  to  use  one  half  of 
that  power;  but  whatever  part  of  that  half  be 
does  not  use,  the  other  party  can  freely  use. 
There  is  no  proprietorship  In  the  water,  but 
only  a  right  in  its  use;  and  one  riparian  owner 
may  use  so  much  as  the  other  is  willing  to  let 
go  to  waste.      Prati  v.  Lanuon,  2  Allen,  2i5. 

When  the  power  is  sufficient,  from  tbe  vol 
ume  or  head  of  water,  to  propel  at  all  times,  all 
the  machinery  both  parties  have  set  up.  there 
is  no  occasion  for  any  controvert.  When, 
however,  the  power  has  become  so  reduced,  or 
the  machinery  so  increased,  that,  for  all  or  part 
of  the  time,  the  whole  power  of  the  water  will 
not  drive  all  the  machinery,  then  the  parties 
must  in  some  wa^  make  a  division  of  thii  r^ 
duced  power,  or  its  usefulness  to  either  will  be 
destroyed.  If  each  competes  with  the  other 
in  a  race  to  first  appropriate  the  limited  power 
to  his  machinery,  the  accumulation  and  head 
of  water  will  soon  be  dissipated,  the  efficient 
power  of  the  water  exhausted,  and  all  hope  of 
its  restoration  be  destroyed. 

In  this  state  the  opposite  mill  owners  upon 
our  thousands  of  waterfalls  have  usually  made 
this  division  of  the  use  of  the  water  power  bv 
mutual  agreement.  The  division  has  been  ef- 
fected in  various  ways, — by  fixing  hours  or 
days  for  the  alternate  use  of  the  water,  by  fix- 
ing the  number  and  area  of  gates  to  be  osed  at 
different  stages  of  the  water,  by  fixing  water- 
marks for  the  cessation  of  all  use  until  the 
agreed  head  of  water  is  again  aocamulated. 
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snd  by  various  other  devices.  Our  judicial 
reports  show  a  happy  scarcity  of  litigation  of 
this  kind,  and  thus  testify  to  an  intelligent 
and  well-developed  sense  of  justice  and  fairness 
in  this  important  class  of  our  people.  On  this 
particular  waterfall,  however  (by  reason,  per- 
haps, of  its  peculiar  character),  the  opposite 
mill  owners  cannot  agree  upon  any  mode  of 
dividing  the  now  limited  water  power;  and 
they  disagree,  also,  as  to  their  proportional 
rights  in  that  power. 

These  di£Ferences  liavinff  arisen  concerning 
the  use  of  an  ancient  and  vfQuable  water  power, 
it  would  be  a  reproach  to  our  jurisprudence  if 
the  court  did  not  possess  and  exercise  the  power 
to  authoritatively  adjust  them.  The  alterna- 
tive would  be  a  destructive  competition  in  the 
use  of  the  water,  until  it  was  rendered  valueless 
to  the  parties  and  to  the  community. 

It  is  evident,  also,  that  the  power  to  be  exer- 
dsed  by  the  court  should  be  that  of  prevention, 
rather  than  that  of  redress.  To  make  the 
water  power  of  economic  value,  the  rights  toils 
use,  and  the  division  of  its  use  according  to 
Chose  rights,  should  be  determined  in  advance. 
This  pnor  determination  is  evidently  essential 
to  the  peaceful  and  profitable  use  by  the  dif- 
ferent parties  having  rights  in  a  common  power. 
To  leave  them  in  their  uncertainty  to  leave  one 
to  encroach  upon  the  other,  to  leave  each  to 
use  as  much  as  he  can,  and  leave  the  other  to 
sue  at  law  after  the  injury,  is  to  leave  the 
whole  subject-matter  to  possible  waste  and 
destruction. 

Thes«  considerations  make  firm  ground  for 
the  exercise  of  the  court's  preservative  and 
preventive  jurisdiction  in  equity,  as  prayed  for 
here.  There  are  also  abundant  authorities. 
BardweU  v.  Ames,  22  Pick.  883;  Ballon  y.  Hop- 
kinton,  4  Gray,  824;  Lyon  v.  McLaughlin,  82 
Vt.  423;  Adami  v.  Manning,  48  Conn.  477; 
BumJiam  v.  Kempton,  44  N.  H.  78;  Lehigh 
Valley  R.  Co.  v.  Society  for  Establishing  Useful 
Man  ufaetures,  80N.  J.  Eq.  145;  Frey  v.  Loioden, 
70  Cal.  560;  Patten  Paper  Co.  v.  Kaukauna 
Water  Potoer  Co.  70  Wis.  669;  Art/iur  v.  Case, 
1  Paige,  447;  Head  v.  Amoskeag  Mfg.  Co.  118 
U.  S.  9,  28  L.  ed.  889;  Loekwood  Co.  v.  Law- 
rence, 11  Me.  297,  52  Am.  Rep.  768. 

It  is  suggested  that  the  peculiar  physical 
features  of  this  case  are  such  that  the  court  can- 
not make  a  just  and  practicable  division  of  the 
use  of  the  water;  that,  while  the  court  may 
have  the  theoretical  right,  it  has  not  the  prac- 
tical power  to  make  the  desired  division. 
Whether  this  difficulty  really  exists  can  be 
better  determined  after  the  parties  have  pre- 
sented their  evidence.  If  the  plaintiffs  cannot 
then  make  clear  to  the  court  the  practicability 
of  their  request,  it  may  be  properly  denied. 

It  is  urged  that,  while  the  prayer  of  the  bill 
is  limited  in  terms  to  a  division  of  the  use  of 
the  water  flowing  through  the  eastern  channel, 
the  court's  action,  even  if  confined  within  that 
limited  prayer,  will  necessarily  affect  the  fiow 
in  the  western  channel,  and  mav  thereby  enable 
the  riparian  owners  on  that  cnannel  to  secure 
or  retain  some  water  power  they  otherwise 
^ould  not  have.  The  chance  of  such  a  result 
flhoaid  not  deter  the  court  from  attempting  to 
do  justice.  Indeed,  it  may  be  an  additional 
reason  for  the  court's  exercising  its  power  more 
comprehensively  and  completely.  As  the  case 
35  L.  R  A. 


is  now  presented,  the  two  dams  make,  with  the 
island,  practically  one  dam,  and  have  been 
maintained  as  such  for  100  years.  Each 
dam  has  for  that  time  operated  to  increase  the 
head  at  the  other  dam,  by  presenting  an  ob- 
stacle to  the  escape  of  the  water  around  the 
island  when  flowea  back  by  the  other  dam. 
The  desired  head  of  water  at  each  dam  has 
been  kept  up  by  both  dams.  The  whole  water 
of  the  river  has  been  kept  back  and  accumu- 
lated by  the  joint  effect  of  both  dams.  Each 
riparian  proprietor  upon  either  channel  has 
used  his  riparian  rights  as  they  have  been  en- 
larged or  diminish^,  or  otherwise  modified, 
by  these  ancient  dams.  The  o  w  nor  of  each  end 
or  the  eastern  dam  may  have  acquired  a  pre- 
scriptive right  in  the  continued  maintenance  of 
the  other  end.  The  owners  of  the  dam  across 
each  channel  may  have  acquired  a  similar  righ 
in  the  continued  maintenance  of  the  dam  across 
the  other  channel.  In  like  manner,  the  long 
existence  and  use  of  these  dams  may  have  so 
affected  the  flow  of  the  water  through  the  dif- 
ferent channels  that  the  natural  flow  is  no  longer 
the  rightful  flow.  Murehie  v.  Gates,  78  Me. 
800. 

As  the  case  is  now  stated,  neither  partv  seems 
to  have  a  naked,  natural,  unmodifiea  right, 
such  as  was  considered  and  defined  in  the 
former  opinion  (86  Me.  82.  26  L.  R.  A.  284); 
nor  can  the  riparian  owners  upon  either  chan- 
nel now  successfuQy  insist  that  they  are  in  a 
state  of  nature,  and  totally  indepencient  of  the 
riparian  owners  upon  the  other  channel  as  to 
the  flow,  or  use  of  the  flow,  of  the  water  in 
their  own  channel.  The  interests  of  the  ripa- 
rian proprietors  upon  both  channels  now  ap- 
pear to  be  intertwined,  if  not  amalgamated. 
Thus  intertwined,  the  interest  of  each  propri- 
etor upon  either  channel  spans  the  whole  river 
across  both  channels.  Each  has  an  interest  in 
the  regulation  of  the  whole  flow  of  all  the 
water,  into  whichever  channel  it  may  turn. 

Under  such  circumstances,  it  may  be  that 
complete  justice  cannot  be  done,  even  between 
the  opposite  riparian  owners  upon  the  eastern 
channel,  without  determining  the  rights  of  all 
the  parties  upon  both  channels,  and  dividing 
among  them  the  use  of  the  whole  flow  of  the 
river,  according  as  their  rights  may  finally  ap- 
pear. 

In  view  of  the  matters  suggested,  as  well  as 
those  directly  alleged  in  the  bill,  and  in  view 
of  the  hitherto  unsuccessful  attempts  of  both 
parties  to  secure  Judicial  relief  from  their  em- 
barrassments, we  think  the  court  should  now 
attempt,  after  proper  amendments,  to  adjust  all 
the  rights  of  all  the  parties  in  the  whole  water 
power  in  both  channels,  and  to  divide  the  use 
of  the  water  power  in  each  channel,  so  that 
each  party  may  enjoy  his  full  right  in  the 
premises.  If  this  seems  a  departure  from  the 
conservative  course  the  court  has  hitherto  pur- 
sued when  asked  to  exercise  its  equity  powers, 
as  in  Jordan  v.  Woodward,  88  Me.  428;  Westtyrook 
Mfg.  Co.  V.  Warren,  11  Me.  437,  and  HaskeU  v. 
Thurston,  80  Me.  129,  we  think  the  exigencies 
of  this  particular  case  fully  justify  it. 

The  demurrers,  stricti  juris,  must  be  sus- 
tained, since  by  inadvertence,  no  doubt,  the 
plaintiffs  have  made  contradictory  statements 
of  the  title  of  the  easterly  half  of  the  eastern 
channel.    This  error,  however,  can  be  easily 
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cured  by  amendmeDt.  The  bill  should  also  be 
further  amended  in  statement  to  present  all 
claims  of  right  in  any  part  of  these  falls  and 
waters,  arising  from  riparian  ownership,  con- 
tract, prescription,  or  any  other  source.  The 
prayer  for  relief  should  be  amended  to  include 
a  division  of  the  use  of  the  water  in  each  chan- 
nel and  in  the  whole  river,  and  any  other  action 


of  the  court  necessary  to  finally  and  oompleidT 
adjust  this  controversy. 

Demurrers  sustained.  Bill  retained  for 
amendment  and  further  proceedings.  If 
amendments  not  filed  wiUiin  sixty  days,  bil!  '/> 
be  dismissed. 

Haskell  and  Stront.  JJ.,  having  been  c>f 
counsel,  did  not  sit 
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1*  A  trustee  of  an  insolvent  hanking 
firm  cannot  share  in  tbe  assets  of  an  insol- 
vent corporation,  which  was  entirely  owned  by 
one  member  of  tbe  firm,  on  account  of  overdrafts 
of  the  corporation,  until  after  the  creditors  of 
the  corporation  have  been  paid. 

8.  Depositors  in  an  insolvent  partner- 
ship bank  who  take  dividends  on  ae- 
count  of  deposits  which  were  voluntarily  re- 
ceived after  the  banker  knew  of  his  insolvency, 
have  no  greater  equities  than  other  contract 
creditors  of  the  firm  against  the  assets  of  a  cor- 
poration which  was  entirely  owned  by  one  mem- 
ber of  the  Arm. 

8.   The  estoppel  of  a  partner  in  a  bank 

'  to  assert  that  an  overdraft  in  the  name 
of  a  corporation  entirely  owned  by  him  was  his 
individual  debt  when  persons  have  given  credit 
on  bis  assurances  that  the  only  debts  were  for 
books  and  materials,  which  amounted  to  a  small 
sum,  will  operate  also  in  favor  of  such  creditors 
against  an  Insolvent  trustee  of  the  bank. 

(October  Term,  1896.) 

APPEAL  by  creditors  of  the  Baltimore  Pub- 
lishing Company  from  a  decree  of  the  Cir- 
cuit Court  of  Baltimore  City  permitting  the 
trustee  of  J.  J.  Nicholson  &  Sods,  bankers,  to 
participate  with  them  in  assets  belonging  to 
the  corporatioo.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gans  A  Haman*  W.  Bums 
Trundle*  John  Hinkley,  and  William  J. 
O'Brien  for  appellants. 

Messrs.  Samuel  D.  Sehmucker  and 
Georgpe  Whitelock*  for  appellee: 

The  certificate  of  incorporation  fails  to  com- 
ply with  the  law,  in  that  it  does  not  state  the 
residence  of  the  incorporators  nor  make  the 
name  of  Baltimore  city  part  of  the  corporate 
title.  The  parties  havins^  failed  to  comply 
with  the  statutory  requisites  in  attempting  to 
form  the  corporation  cannot  Indirectly  or  upon 
the  principle  of  estoppel  create  a  corporation 
for  any  purpose. 

Boyee  v.  Tousanunen  Station  M.  E.  Church, 
46  Md.  859. 

The  question  being  one  relating  to  the  crea- 


tion of  the  corporation,  it  need  not  be  raised  bj 
the  state,  but  may  be  raised  like  other  ques- 
tions of  fact  in  any  case. 

Bonaparte  v.  Baltimore,  H.  db  L.  R.  R.  O. 
75  Md.  340. 

Nicholson  being  the  equitable  owner  of  all 
of  the  stock  of  the  company,  which  wss  or 
ganized  purely  for  private  gun,  did  not  keep 
up  or  maintain  the  corporation,  but  openlj 
repudiated  it  and  asserted  personally  scil 
through  his  agents,  that  the  entire  establish- 
ment was  his  individual  property.  His  uni- 
form and  persistent  repudiation  of  thecorpon- 
tion  and  assertion  of  individual  ownership  of 
the  business  constituted  an  election  on  his  put 
to  treat  the  assets  as  his  individual  eetsie 
within  the  principles  laid  down  bv  Sttifi  v. 
Smith,  65  mS.  428,  67  Am.  Rep.  88*.     -r  * 

If  the  corporation  be  upheld  the  distributioo 
of  the  corporate  assets  must  be  made  amon; 
its  creditors  upon  principles  of  equity.  Equal 
ity  is  equity. 

Pom.  Eq.  Jur.  §§  406-407;  Story,  Eq.  Jur. 
§554. 

If  the  equities  of  the  several  creditors  of  tlie 
publishinff  company  are  to  be  considered  and 
set  off  or  balancSed  one  against  the  other,  then 
the  appellee  has  quite  as  strong  a  claim  to  the 
court's  favor  resting  upon  the  equities  of  the 
case  as  the  appellants  have. 

Nicholson  &  Sons  were  so  hopelessly  iosol- 
vent  for  some  time  prior  to  their  failure  that 
they  must  have  known  it  They  therefore 
committed  a  gross  fraud  upon  their  depositors 
in  taking  deposits  from  them.  The  appellee 
as  permanent  trustee  represents  these  de- 
frauded depositors,  who  are  among  the  credit- 
ors of  the  Nicholson  firm. 

Oragie  v.  HadleyM  N.  Y.  181,  52  Am.  Rep. 
9;  SomerviUe  v.  Beal,  49  Fed.  Rep.  790:  .ST. 
Lofiis  <fe  S.  F.  R.  Co.  V.  Johnson,  188  U.  S. 
566,  88  L.  ed.  688. 

To  follow  funds  obtained  under  such  cir- 
cumstances it  is  not  necessary  to  identify  tbem. 
It  is  only  necessary  to  show  that  the  fund  into 
which  they  have  gone  has  been  swelled  by  their 
presence. 

Massey  v.  FishM',  62  Fed.  Rep.  958;  Pe(fjpU  v. 
Bank  of  DansDille,  89  Hun,  190. 

If  the  publishing  company  was  not  a  lawful 
corporation,  then  its  assets  were  the  iDdividoal 
property  of  Johns  Nicholson  and  tbe  fund  in 
court  must  be  awarded  to  the  appellee,  not  isa 


Note.— As  to  the  effect  of  sole  ownership  of  stock  i  Benman  Bros.  &  Co.  (Ky .)  19  L.  R.  A.  CSi,  and  m^f  :a»- 
in  a  corporation,  see  also  Louisville  Bkg,  Co.  v.  Ei- 1  so  McTlgtae  v.  Macon  Constr.Co.  (Ga.)  881*  R.  A.  WL 
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creditor  of  Johns,  but  as  his  SQCcessor  in  title, 
t.  e,  his  trustee  in  insolvency. 

Bu9chmanv.  Hanna,  73  Md.  1;  Riley  v.  Car- 
Ur,  76  Md.  e08, 19  L,  R  A.  489. 

MeSherryt  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  another  of  the  many  cases  which 
have  resulted  from  the  failure  of  the  hanking 
house  of  J.  J.  Nicholson  &  Sons  in  January, 
1892,  but  it  differs  widely  from  those  that  have 
preceded  it,  and  involves  quite  distinct  and 
dissimilar  principles  and  doctrines. 

In  1884  Johns  H.  R.  Nicholson,  one  of  the 
members  of  the  firm  of  J.  J.  Nicholson  &  Sons, 
purchased  the  assets,  the  goodwill.and  the  busi- 
ness of  John  B.  Piet  &  Company,  who  had  re- 
cently theretofore  failed  whilst  largely  indebted 
to  Johns  H.  R  Nicholson  individually.    Mr. 
Nicholson  thereafter  continued  the  business  of 
Piet  &  Company  on  his  own  account,  but  un- 
der  the   name   of   the  Baltimore  Publishing 
Company,  until  March,  1885, when  he  procured 
a  certificate   of   incorporation,   in  which  the 
capital  stock  was  fixed  at  $25,000.    The  whole 
of  this  stock  was  taken  by  Johns  H.  R  Nich- 
olson, but  to  effect  an  organization  of  the  cor- 
poration, whose  charter  name  was  the  Balti- 
more Publishing   Company,  he  allotted  four 
shares  of  the  stock  to  four  of  his  employees,  to 
be  held  by  them  only  so  long  as  they  remained 
in  his  service.     He  was  the  treasurer  of  the 
company,  signed  all  notes  and  checks  given  by 
it  and  furnished  all  the  money  needed  to  con- 
duct its  business.    He  owned  the  whole  of  the 
assets  of  the  concern  and  the  business  carried 
on  in  its  name  was  his  business,  confessedly, 
no  one  else  having  any  interest  therein  what- 
ever.   He  was  in  reality,   himself  the  Balti- 
more Publishing  Company,  and  this  fact  was 
so  stated  and  represented  to  the  various  persons 
who  became  on  the  faith  of  this  assurance  its 
creditors.    When  the  banking  house  of  J.  J. 
Nicholson  &  Sons  failed  on  January  14, 1892, 
it  was  discovered  that  there  appeared  upon  its 
ledgers  an  overdraft  indebtedness  of  $76,000. 
apparently  due  to  it  by  the  Baltimore  Publish- 
log  Company.     The  members  of  the  firm  were 
aware  as  this  overdraft  indebtedness  grew  that 
Johns  H.   R  Nicholson  was  overdrawing  in 
the  name  of  the  Baltimore  Publishing  Com- 
pany.    When  the  Nicholsons  suspended  they 
appointed  trustees  under  a  deed  of  trust  for 
the  benefit  of  creditors,  but,  being  proceeded 
against  under  the  insolvent  law  ana  being  ad- 
judged insolvents,  a  permanent  trustee  in   in- 
solvency was  elected  who  displaced  the  con- 
ventional   trustees.      Before,    however,    the 
conventional  trustees  were   superseded,   they 
filed  a  bill  in  equity  against   the    Baltimore 
Publishing  Company,  alleging  that  the  com- 
pany was  insolvent,  and  praying  that  it  be  so 
declared,  and  asking  that  receivers  be  appointed 
to  take  charge  of  its  assets,    and  to   reduce 
them  to  money  for  the  settlement  of  its  indebt- 
ed Dess.    To  this  bill  an  answer  was  filed,  and 
subsequently  receivers  were  appointed,    who 
converted  the  assets  into  money  which  they 
now  have  in  the  equity  court  for  distribution. 
lAler  on  Nicholson  &  Sons  and  Johns  H.  R 
Nicholson  were  adjudged  in  sol  ven  t,  as  al  ready 
stated,  and  Mr.  Samuel  D.  Schmucker  wi^ 
elected   their   trustee    in    insolvency.      Mr. 
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Schmucker  then  filed  a  supplemental  bill, 
wherein  he  made  two  alternative  claims  with 
respect  to  the  funds  in  the  hands  of  the  pub- 
lishing company's  receivers.  These  claims 
were,  first,  that  the  charter  of  the  publishing 
company  was  invalid,  and  that  therefore  the 
funds  belonged,  not  to  the  corporation,  but  to- 
Johns  H.  R.  Nicholson  indiviaually,  and  con- 
sequently the  title  to  them  passed  upon  his 
being  adjudged  an  insolvent,  to  his  trustee,  Mr. 
Schmucker;  and  secondly,  if  the  charter  was 
valid,  then  Mr.  Schmucker,  as  trustee  in  in- 
sol  vencv,  of  the  firm  of  J.  J.  Nicholson  &  Sons, 
claimed  to  be  a  creditor  of  the  publishing 
companv  to  the  amount  of  the  above  mentioned 
overdrait,  and  so  claiming,  asserted  his  right 
to  participate  pari  pawa  with  all  other  credit- 
ors of  the  publishing  company  in  the  distribu- 
tion of  the  funds  in  the  possession  of  the  receiv- 
ers. This  supplemental  bill  was  answered. 
At  the  hearing,  the  evidence  taken  under  the 
original  bill,  as  well  as  that  taken  under  the 
supplemental  bill,  was  considered  and  is  in  the 
record  now  before  us.  This  evidence  shows 
that  Johns  H.  R.  Nicholson  treated  this  over- 
draft, not  as  debt  due  bv  the  publishing  com- 
pany, but  as  capital  of  his  own  advanced  to  the 
company,  and  there  is  nothing  in  the  record  to- 
contradict  this,  apart  from  the  form  of  the  en- 
tries on  the  books  of  the  firm.  The  circuit 
court  of  Baltimore  city  decreed,  first,  that  the 
Baltimore  Publishing  Company's  charter  was 
valid;  and  secondly,  that  the  insolvent  firm  of 
Nicholson  &  Sons,  through  the  trustee,  Mr. 
Schmucker,  was  entitled  as  a  creditor  of  the- 
publishing  company  to  the  extent  of  the  over- 
draft, to  share  pari  passu,  in  the  receivership 
funds  with  the  creditors  of  the  publishing  com- 
pany. From  the  latter  or  second  clause  of  this 
decree  the  creditors  of  the  publishing  company 
have  appealed. 

The  question,  then,  is:  Are  the  funds  de- 
rived from  the  sales  of  the  publishing  company 
assets  applictfble,  under  the  facts  alK>ve  stated, 
to  the  payment,  in  the  first  place,  of  the  debts 
due  by  the  Baltimore  Publishing  Company  ex- 
clusive of  the  alleged  overdraft  indebtedness? 
Or  does  the  overdraft  stand  on  the  same  foot- 
ing with  the  undisputed  debts  of  the  publish- 
ing company,  entitled  to  be  paid,  pari  passu, 
with  them?  If  there  had  been  no  corporation, 
and  if  the  business  of  the  publishing  company 
had  been  conducted  openly  and  ostensibly  as- 
the  individual  business  of  Johns  H.  R.  Nich- 
olson in  his  own  name  there  can  be  no  doubt 
according  to  firmly  settled  principles  that  the 
creditors  of  the  firm  of  J.  J.  Nicholson  &  Sons, 
of  which  firm  Johns  H.  R  Nicholson  was  a 
member,  would  not  have  been  entitled  to  be 
paid  out  of  the  funds  arising  from  the  sales  of 
Johns  H.  R.  Nicholson's  individual  property 
until  his  individual  creditors  were  first  paid 
therefrom  in  full.  And  this  is  so  because  the 
individual  property  of  a  member  of  a  firm  is 
applicable  in  the  first  instance  to  the  payment 
of  his  individual  creditors.  Just  as  the  social 
assets  are  liable  for  the  firm's  debts  in  prefer 
ence  to  the  debts  due  by  the  copartners  per 
sonally .  This  doctrine  is  so  generally  accepted 
and  so  familiar  that  we  need  not  pause  to  dem- 
onstrate it.  M^Gulloh  V.  Dashiell,  1  Harr.  & 
G.  96;  HuU  v.  Deering,  80  Md.  424.  The  ap- 
plication of  this  doctrine  to  varying  conditiona 
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of  facts  has  logically  led  to  theclevelopmeDtof 
a  corollary  wiUi  which  we  are,  on  this  appeal, 
more  immediately  and  directly  concenied.  It 
has  often  happened  in  the  diversity  of  business 
•enterprises  that  one  of  the  partners  of  a  firm 
has  also  been  enga^  in  a  separate  venture  of 
his  own,  and  that  m  the  latter  business  he  be- 
came a  debtor  to  his  own  firm  for  advances  or 
loans  of  money  made  by  the  firm  to  him.  In 
•other  words,  as  an  individual  he  was  a  debtor 
U)  himself  and  his  copartners  besides  being  a 
debtor  to  others  on  account  of  his  separate 
business.  Upon  becoming  insolvent  in  his  in- 
•dividual  venture  and  owing  creditors  as  well 
.as  owing  his  own  firm  for  money  advanced  to 
him,  the  question  has  arisen  as  to  whether  his 
•own  firm  (the  firm  of  which  he  was  a  member 
and  to  a  portion  of  the  assets  of  which,  includ- 
ing his  debt,  he  was  entitled)  could  compete  or 
stand  on  the  same  footing  with  his  individual 
creditors  in  the  distribution  of  his  individual 
assets,  and  the  courts  certainly  since  the  time 
of  Lord  Thurlow,  who  broke  through  previous 
xulinffs  of  Lord  Hardwicke,  have  quite  uni- 
formly held  when  the  debt  to  the  firm  was  not 
surreptitiously  or  fraudulently  created  that 
until  the  individual  creditors  were  first  paid  in 
full  the  firm  of  which  the  insolvent  was  a 
member,  though  it  was  also  one  of  the  credit- 
ors, could  not  be  permitted  to  claim  satisfac- 
tion out  of  his  individual  assets.  There  are 
two  conditions  under  which  the  creditor  firm 
-of  which  the  insolvent  as  a  member  may  prove 
in  competition  with  the  individual  creditors; 
^nd  these  are:  First,  where  money  or  effects 
have  been  fraudulently  abstracted  from  one 
^estate  and  applied  for  the  benefit  of  the  other, 
and,  secondly,  where  some  of  the  members  of  a 
partnership  form  an  entirelv  distinct  firm, 
•carrying  on  a  distinct  trade  from  that  of  the 
general  partnership,  and  where  the  articles  of 
•one  trade  have  been  furnished  by  one  firm  to 
the  other.  Collyer,  Partn.  §  991.  There  was 
no  fraudulent  abstraction  of  the^unds  of  J.  J. 
Kicholson  &  Sons  by  Johns  H.  R.  Nicholson 
for  the  benefit  of  the  publishing  company. 
The  overdraft  account  was  made  up  of  numer- 
ous items  entered  on  the  firm  books  at  various 
periods,  and  the  transaction,  as  it  progressed, 
was  known  to  the  other  members  of  the  firm, 
•and  was  never  objected  to  or  challeneed. 
Much  slighter,  evidence  than  this  will  repel  an 
imputation  of  fraud.  For  instance,  where  one 
partner  puts  the  other  in  absolute  possession  of 
the  partnership  funds,  and  leaves  to  him  the 
sole  management  of  the  concern,  this  is  prima 
facie  an  implied  consent  to  any  measure  which 
the  latter  may  adopt  regarding  the  joint  prop- 
erty: and  joint  creditors  must  abide  bythecou- 
^sequences  of  such  arrangement.  Ex  parte 
Lodge,  1  Ves.  Jr.  166.  The  second  of  the  two 
conditions  above  alluded  to  does  not  exist  in 
this  case.  There  were  no  articles  of  trade  fur- 
nished by  Nicholson  &  Sons  to  Johns  H.  R. 
Nicholson  or  the  publishing  company.  What 
was  furnished  was  money,  and  Ix)rd  Eldon,  in 
Ex  parte  Silliiore,  1  Glyn  &  J.  874,  expressly 
laid  down  the  doctrine  that  the  right  of  the 
firm  to  prove  in  competition  with  other  cred- 
itors arose  where  articles  of  one  trade  had  been 
furnished  to  another  trade;  and  he  stated  that 
there  was  no  case  in  which  the  proof  had  been 
allowed  where  mont^  had  been  advanced  to  the 
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partnership  by  one  or  more  of  the  partners. 
This  was  followed  by  Lord  Brougham  in  Ez 
parte  Cook,  1  Mont  Bankr.  Rep.  228. 

The  reason  for  the  general  doctrine  Is  ob- 
vious. If  the  firm  of  which  the  insolvent 
debtor  is  a  member  were  allowed  to  oompeie 
with  that  debtor's  individual  creditors  in  the 
distribution  of  his  assets,  he  would  to  the  ex- 
tent of  his  interest  in  the  firm  be  in  fact  com- 
peting with  his  own  creditors,  aod  wonU 
thereby  withdraw  from  them  for  his  own  bene- 
fit just  so  much  of  bis  own  assets  as  would  be  ! 
necessary  to  reimburse  him  his  proportion  of 
the  very  debt  due  by  him  personally  to  him- 
self and  his  copartners  as  a  firm.  In  a  woid, 
he  would  be  repaying  himself  at  the  expense 
of  his  creditors.  That  he  cannot  be  permitted 
to  do  this  is  madeperfectly  clear  by  Lord  El- 
don in  Ex  parte  Harris,  2  Yes.  &  B.  210.  He 
said:  "There  has  long  been  an  end  of  the  law 
which  prevailed  in  the  time  of  Lord  Hard- 
wicke,  whose  opinion  appears  to  have  been 
that,  if  the  joint  estate  lent  mon^  to  the  sep- 
arate estate  of  one  partner,  or  if  one  partner 
lent  to  the  joint  estate,  proof  might  be  made 
by  the  one  or  the  other  in  each  case.  That  has 
been  put  an  end  to,  among  other  principle^ 
upon  this  certainly:  that  a  partner  cannot 
come  into  competition  with  separate  creditors 
of  his  own,  nor,  as  to  the  joint  estate,  with  the 
joint  creditors.  The  consequence  is  that  if  one 
partner  lends  £1,000  to  the  partnership,  and 
they  become  insolvent  in  a  week,  he  cannot  be 
a  creditor  of  the  partnership,  though  the  money 
was  supplied  to  the  joint  estate;  so  if  the  part- 
nership lends  to  an  individual  partner,  there 
can  be  no  proof  for  the  joint  against  the  sep- 
arate estate;  that  is,  in  each  case,  no  proof  to 
affect  the  creditors,  though  the  individaal 
partners  may  certainly  have  the  right  against 
each  other. ''^  See  Collyer,  Partn.  §§  990^«f9. 

Now,  if  the  firm  of  Nicholson  h  Sons  had 
not  failed,  but  were  still  solvent,  and  If  Johns 
H.  R.  Nicholson  alone  had  become  bankrupt, 
and  if  the  Baltimore  Publishing  Company  as  a 
corporation  had  never  existed,  but  the  business 
conducted  in  its  name  were  confessedly  the  in- 
dividual business  of  Johns  H.  R  Nicholsoo, 
there  can  be  no  possible  dispute  that  the  firm 
of  Nicholson  &  Sons  would  not,  under  the 
principles  alluded  to,  be  permitted  to  prove 
this  claim  for  an  overdraft  against  the  separate 
estate  of  Johns  H.  R.  Nicholson  until  all  bis 
individual  creditors  were  first  paid  in  full. 
The  insolvency  of  the  firm  can  in  no  way  al- 
ter this  legal  principle  or  affect  its  application. 
Thus  in  ExparU  Oollinge,  4  De  G.  J.  &  S. 
538,  Holdsworth  and  Ashburner  were  partners. 
The  firm  became  insolvent,  a  banking  com- 
pany was  a  creditor  of  Ashburner  for  £1,000. 
His  separate  estate  amounted  to  £6,000.  The 
assignees  of  the  firm  set  up  a  claim  against  bis 
separate  estate  for  a  debt  of  £11,000  doe  by 
him  to  the  firm;  and  this  claim  of  the  assiijrnees 
of  the  firm  to  compete  with  the  individual 
creditors  of  Ashburner  was  disallowed. 

We  have  on  the  record  now  before  us  prac- 
tically the  same  situation  that  was  pre9**nted 
in  Ex  parte  CoUinge,  unless  the  fact  that  Johns 
H.  R.  Nicholson  conducted  the  business  of  the 
publishing  company,  not  in  his  own  name, 
but  in  that  of  the  corporation,  distinguishes  the 
two  cases.    We  do  not  pause  to  discuss  the  ob- 
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jections  made  to  the  validUy  of  the  publishing 
company's  charter  further  than  to  say  we  do 
not  consider  them  tenable.    And  we'do  not 
consider  them  tenable   because   the  require- 
ments of  the  general  incorporation  law,  under 
which  the  company  was  formed,  were  "fairly 
and  substantially  complied  with."    Hughe$  ▼. 
Antieiam  Mfg.  Co,  84  Md.  834.    But  in  addi- 
tion to  this  the  articles  of  incorporation  cannot 
be  inquired  into  incidentally  and  collaterally. 
Keene  v.  Van  Reuih,  48  Md.  184.    The  testi- 
mony clearly  and  uncontestably  shows  that  the 
whole  of  thecapital  stock  and  the  entire  assets  of 
the  publishing  company  belonged  to  Johns  H.  R 
Nicholson;  the  corporation  having  been  formed 
merely  for  convenience  in  conducting  the  en- 
terprise.   He  and  everyone  else  connected  with 
the  concern  regarded  the  business  as  his  busi- 
ness, and  the  evidence  shows  without  contra- 
diction that  he  conudered  the  overdraft  now 
made  the  basis  of   Mr.   Schmucker's  claim 
as  so  much  cash  contributed  to  the  concerns 
•capital  and  not  as  a  debt  due  by  the  publishing 
company  to  the  banking  bouse  of  Nicholson  & 
SoD3.     If  this  b^  BO,  and  if  it  be  competent  for 
a  court  of  equity  to  look  back  of  the  mere  arti- 
ficial and  formal  body  corporate,  and  upon 
seeing  that  Johns  H.  R.  Nicholson  was  the  sole 
and  real  owner  of  its  assets  and  its  stock,  to 
treat  the  debts  apparently  due  by  it  to  the  cred- 
itors who  filled  its  order  for  goods,  loaned  it 
money  on  its  notes,  and  supplied  it  stock  in  trade 
as  debts  in  fact  due  by  Johns  H.  R.  Nicholson 
on  the  credit  of  his  ownership  of  the  company's 
assets;  there  can  be  no  difiElculty  in  practically 
applying  to  this  state  of  facts  the  legal  prin- 
ciples we  have  been  considering  in  respect  to 
the  inability  of  the  trustee  of  the  insolvent  firm 
to  compete  with  the  individual  creditors  of  one 
of  its  members.    We  need  not  go  beyond  the 
limits  of  Maryland  for  adjudged  cases  sustain- 
ing the  right  of  a  creditor  or  others,  in  an  ap- 
propriate case  and  in  furtherance  of  the  ends 
of  justice,  to  treat  the  debtor  corporation  and 
the  individual  owning  all  its  stock  and  assets 
as  identical.    Thus  in  Hoffman  Steam  Coal  Co, 
V.  Cumberland  Coal  <Sk  I.  Co,  16  Md.  456,  it  ap- 
peared   that   one  Sherman,  a  director  of  the 
Cumberland  Company,  having  purchased  lands 
from  it  united  with  other  persons  in  forming  a 
new  corpoTation,hesubscribing  for  almost  all  of 
the  capital  stock  therein  and  becoming  one  of 
its  officers  and  directors.    It  further  appeared 
that  on  the  next  day  in  pursuance  of  one  en- 
tire plan  he  conveyed  the  same  lands  to  the 
Dew  company  in  payment  of  his  subscription 
for  the  stock.     Upon  a  bill  filed  by  the  Cum- 
berland Company  against  Sherman,  Dean,  and 
the  new  company  to  set  aside  the  deed  made 
by  the  Cumberland  Company  to  Sherman  and 
Dean,  this  court  looked  through  the  disguise 
of  a  new  corporation  in  which  Sherman  and 
Dean  had  clothed  themselves,  and  said:  '  'Sher- 
man and  Dean  becoming  the  owners  of  4,996  of 
the  5,000  shares,  into  which  the  capital  stock 
was  divided,  it  was  in  fact  but  a  contrivance 
whereby  the  same  property  was  held  by  the 
same  parties,  but  under  a  different  name,"  and 
the  court  proceeded  to  deal  with  the  case  pre- 
ciflely  as  though  the  title  to  the  land  had  not  been 
conveyed  by  Sherman  and  Dean  to  the  Hoffman 
Company,  but  still  stood  in  their  names.    And 
so  in  8mft  v.  Smith,  65  Md.  438,  57  Am.  Rep. 
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886,  where  one  person  became  the  sole  owner 
of  all  the  capital  stock  of  a  private  corporation 
and  then  executed  a  mortgage  upon  the  cor- 
porate property.  As  a  mor^Affe  by  the  corpora- 
tion the  instrument  was  def ecuve,  but  was  valid 
as  against  the  individual  who  had  executed  it. 
This  court  looked  into  the  facts  and  decreed 
that  the  mortgage  was  binding  on  the  corpo- 
rate proper^,  merely  because  the  whole  of  the 
capital  stock  was  owned  by  the  person  who 
signed  the  mortgage.  It  was  said,  in  effect, 
that  such  sole  owner  might  individually  make 
a  valid  mort)zaffe  of  all  the  property  of  the  cor- 
poration, ana  Siat  after  such  a  mortgage  was 
recorded  it  would  be  binding  on  sll  persons 
thereafter  dealing  with  or  ihistingthe  corpora- 
tion. In  both  of  these  cases  it  was  neoBMary 
for  the  court  to  look  beyond  and  back  of  mere 
external  appearanoas,  and  upon  doing  this  and 
diacovering  that  one  individual  owned  the 
whole  capital  stock,  the  transactions  dealt  with 
as  corporate  transactions  were  ti«ated  precisely 
as  they  would  have  been  treated  had  the  pro- 
ceedings been  against  the  individual  owning 
all  the  stock;  not  because  there  was  necessarily 
no  difference  between  any  of  the  ulterior  conse- 
quences that  might  arise  where  there  was  no 
corporation,  and  those  that  might  exist  where 
there  was  a  corporation,  the  whole  of  whose 
assets  and  stock  were  owned  by  one  individual, 
but  because  the  law  will  not  in  any  case  suffer 
the  corporate  name — the  mere  shadow — to  be 
interposed  for  the  purpose  of  def  eating  substan- 
tial rights  depending  for  their  ultimate  vindi- 
cation, not  upon  the  accidental  form  of  a  trans- 
action, but  upon  its  inherent  equity  and  Jus- 
tice. 

Qivine  heed  and  credence  to  the  overwhelm- 
ing ana  undisputed  evidence  in  the  record 
there  is  no  room  to  doubt  that  though  the 
publishing  company  subsisted  as  a  corpora- 
tion and  in  its  corporate  name  became  osten- 
sibly a  debtor  to  the  appellants,  it  none  the  less 
represented  the  individual  business  of  Johns 
H.  R  Nicholson :  and  unless  we  disregard  and 
deliberately  depart  from  the  long-settled  prin- 
ciples to  which  we  have  alluded,  the  creditors 
whom  Johns  H.  R  Nicholson  owes  through 
the  agency  and  under  the  name  of  the  corpora- 
tion must  be  paid  first  out  of  the  proceeds  of 
the  assets  individually  owned  by  him,  and  now 
in  the  receiver's  hands  where  they  rightfully 
are  for  distribution,  before  the  trustee  in  in- 
solvency of  Nicholson  &  Sons  can  make  claim 
to  be  paid  the  overdraft  out  of  the  same  funds, 
and  before  the  trustee  of  Johns  H.  R.  Nichol- 
son can  demand  any  part  of  these  funds  under 
the  adjudication  declaring  Johns  H.  R  Nicb 
olson  individually  an  insolvent. 

But  it  has  been  strenuously  insisted  that 
against  this  obvious  equity  of'  the  appellants, 
the  trustee  of  Nicholson  &.  Sons  has,  as  the  rep- 
resentatives of  the  firm's  creditors,  "a  defen- 
sive equity"  sufficient  to  neutralize  or  counter- 
balance that  of  the  creditors.  And  this 
defensive  equity  is  founded  on  the  fact  that 
the  creditors  of  the  firm  were  depositors,  whose 
money  the  banking  firm  took  on  deposit  when 
the  firm  itself  was  hopelessly  insolvent,  and 
was  known  by  its  members  to  be  so.  Upon 
this  state  of  facts  it  is  contended  the  depositors 
were  grossly  defrauded,  and  that  they  conse- 
quently have  the  right  to  follow  the  funds  and 
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reclaim  them.  While  it  is  true  that  a  bank 
which  being  insolvent  and  knowing  it  takes 
funds  on  deposit  thereby  commits  a  gross  fraud 
on  the  depositors,  yet  ft  becomes  the  duty  of 
the  depositor  to  elect  whether  he  will  repudiate 
the  transaction  and  reclaim  the  money  de- 
posited, or  affirming  permit  the  relation  of 
debtor  and  creditor  between  him  and  the  bank 
to  stand  undisturbed.  The  relation  between  a 
bank  and  its  depositors  is  that  of  debtor  and 
creditor,  and  if  a  fraud  has  been  perpetrated 
by  the  bank  in  accepting  the  deposit,  the 
depositor  may  rescind  the  contractual  rela- 
tion and  recover  back  the  money;  but  if  he 
affirms  the  contract,  he  surrenders  his  right  of 
rescission.  Now  all  of  these  depositors  have 
proved  their  claims  in  the  insolvent  proceed- 
ings and  taken  their  dividends.  They  have 
consequently  elected  to  adhere  to  the  contract, 
and  it  is  too  late  to  rescind  it  now.  These  de- 
positors have,  therefore,  no  greater  equities 
than  any  other  contract  creditor  of  Nicholson 
&  Sons,  and  certainly  none  that  is  superior  to 
those  which  the  appellants  have  against  the 
fund  realized  from  the  sale  of  the  assets  upon 
the  faith  of  which,  as  being  the  property  of 
Johns  H.  R.  Nicholson,  they  credited  the  pub- 
lishing company. 

If  the  Baltimore  Publishing  Company  was 
a  corporation  (and  we  think  it  was),  then  its 
ostensible  assets  cannot  go  into  the  bands  of 
Nicholson  &  Sons,  trustee  in  insolvency,  or 
into  the  hands  of  Johns  H.  R.  Nicholson,  trus- 
tee, but  are  properly  in  a  court  of  equity  for 
distribution;  and  if  that  court  can  (as  in  a 
proper  case  it  unquestionably  may),  look  be- 
yond and  back  of  the  charter,  and  discover  that 
the  assets  belong  in  refility  to  one  individual, 
then  that  individual  will  not,  nor  will  his  trus- 
tee, be  permitted  to  compete  in  the  distribution 
of  those  assets  with  the  creditors  of  the  cor- 
poration, who  are  in  fact,  though  not  in  form, 
the  indiyiduars  own  creditors;  and,  as  a  con- 
sequence, a  firm  of  which  that  individual  is  a 
member  will  be  likewise  forbidden  to  compete 
with  these  same  individual  creditors  in  regard 
to  that  same  fund.  As  such  a  firm  cannot  so 
compete,  the  trustee  of  that  firm,  whether  a 
conventional  trustee  or  a  trustee  appointed  un- 
der insolvent  proceedings,  will  occupy  no  be^ 


ter  position  {ffotisea^s  Appeal^  45  Pa.  484)  and 
therefore  until  the  creditors  who  contracted 
with  th(  corporation  on  the  faith  of  its  assets 
and  in  the  bona  fide  belief  that  those  assets 
were  owned  by  Johns  H.  R.  Nicholson  indi 
vidually  are  paid  in  full,  the  trustee's  claim  in 
behalf  of  the  partnership  and  of  the  partnership 
creditors,  and  his  claim  as  trustee  of  Johns  H. 
R.  Nicholson's  individual  estate  must  be  de- 
ferred. 

But  there  is  another  view  of  this  case  i»e- 
sented  by  the  record  that  ought  not  to  be  over- 
looked. The  testimony  is  unequivocal  thsi 
Johns  H.  R.  Nicholson,  though  he  entered  tbe 
items  of  his  overdraft  account  in  the  books  of 
the  banking  house  as  debits  against  the  pub- 
lishing company,  regarded  the  overdraft,  ikx 
as  a  debt  due  by  the  company  to  the  house  of 
Nicholson  &,  Sons,  but  as  cash  capital  advanced 
by  him  to  the  concern  for  which  he.  and  not 
the  company,  was  a  debtor  to  the  firm.  He 
allowed  his  agents  and  employees  to  represent 
to  persons  from  whom  they  sought  credit  for 
the  concern  that  the  only  debts  due  by  the 
company  were  debts  for  books  and  materials 
purchased,  not  exceeding  $15,(X)0,  while  tbe 
assets  were  stated  to  be  at  least  f  1(K),000. 
Upon  the  faith  of  these  representations,  wfaicb 
necessarily  excluded  every  inference  that  there 
was  an  indebtedness  due  to  the  banking-boitse, 
the  very  debts  due  to  the  present  appelUnts 
were  contracted.  Under  these  circumstances 
Johns  H.  R.  Nicholson  could  not,  either  a» 
surviving  partner  or  individually,  compete  in 
the  distribution  of  these  assets  with  the  credit- 
ors who  trusted  to  and  were  influenced  by  the 
representations  referred  to,  and  if  he  could  not 
thus  compete  it  would  be  inequitable  in  theei- 
treme  to  permit  the  trustee  to  maintain  sue 
cess  fully  a  claim  which  Nicholson  himself 
would  be  absolutely  estopped  to  assert.  Dft 
Ties  V.  Hiss,  72  Md.  564. 

For  the  reasons  we  have  given  the  decree  up- 
pealed  from  will  be  reversed  and  the  cause  will 
be  remanded  for  a  new  decree  conforming  t^ 
the  views  herein  expressed,  the  costs  to  be  paid 
out  of  the  funds  in  the  court. 

Decree  reversed  and  cause  remanded,  the  costs 
in  this  court  and  in  the  court  below  to  be  paid 
out  of  the  funds  in  the  hands  of  the  receivers. 
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PEOPLE  of  the  State  of  Utah,  Resfpt , 

V, 

Thomas  McCUNE,  Appt. 
( Utah ) 

*  Where  it  appeared  firom  the  evidence 
that  a  aettlement  consisted  of  fourteen 

*  Headnotes  by  Babtgh,  J. 


fluntlieSt  each  family  containiDff  about  five  per- 
sons; that  these  reside  alonir  a  stream,  tbe  d^ 
tanoe  from  one  extreme  end  of  the  settlement  to 
the  other  being  about  Zk  miles,  some  rpstding 
within  40  rods  of  each  other,  and  others  beinir 
distant  atx>ut  1  mile  or  more;  that  their  chief 
occupation  was  farming:;  that  the  settlemeBt 
contained  a  school  district,  a  district  school  aod 
a  poetoffice;  and  that  the  nearest  settiemeot  to 
the  north  was  distant  about  15  miles,  to  tbe  vest 


Note.— TFTkit  cofutittUeJ)  a  vHXaae, 

The  meaning  of  the  word  *M'illage"  is  by  no 
means  fixed  and  unvarying.  Questions  as  to  its 
meaning  most  often  arise  in  respect  to  the  con- 
struction of  statutes,  and  in  such  cases  will,  of 
course,  depend  upon  tbe  context  as  showing  the 
intent  of  the  legislature. 
85  L.  R.  A. 


Webster^B  Dictionary  defines  village  as  ^'asinali 
assemblage  of  houses  in  the  country,  less  tbana 
town  or  oity.^'  The  English  usage  Is  said  by  this 
dictionary  to  distinguish  village  from  bamlet. 
town,  and  city  by  using  the  word  **  hamlet*'  to ^ 
note  a  collection  of  houses  too  small  to  have  a  par- 
ish church,  while  a  **  village  "  has  a  church  but  do 
market;  and  a  ^'  town  "  has  both  market  aiHl  a 
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about  12.  and  to  the  south  about  6  miles,— it  was 
not  error  in  the  court  to  instruct  the  Jury  that  as 
a  matter.of  law  such  a  settlement  was  a  village, 
within  the  meaning  of  the  statute  (Sess.  Laws 
18$e,chap.68,p.70). 

(October  &.  1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court,  Sixth  District,  for 
Sevier  County  conTictinfi:  him  of  maintaining 
a  sheep  camp  so  as  to  befoul  the  water  of  a 
stream  running  throuffh  a  Tillage  in  contra- 
vention of  the  terms  of  a  statute.  Afflrmed, 
The  facts  are  stated  in  the  oj)inion. 


I  Messrs,  J.  W.  N.  Whlteeotton  and 
George  Sutherland*  for  appellant: 

Webster's  definition  of  a  village  is  as  fol- 
lows: *'A  small  inhabited  place;  an  assemblage 
of  houses  in  the  country,  less  than  a  town 
or  city  and  inhabited  chiefly  by  farmers  and 
other  laboring  people." 

There  is  absolutely  no  evidence  that  the  al- 
leged offense  was  committed  in  Sevier  county 
which  must  appear  to  give  the  court  jurisdic- 
tion of  the  cause  or  to  support  a  verdict  of 
guilty. 

Blanding  v.  Sargent,  88  N.  H.  289,  66  Am. 
Dec.  720. 


church  or  churches;  and  a  **  city  "  is  in  the  legal 
sense hin  incorporated  borougrh  town  which  is  or 
baa  been  the  place  of  a  bishop^s  see.  But  these  dis- 
tinctions do  not  hold  in  the  United  States. 

The  Century  Dictionary  says  a  village  is  '*a  small 
assemblage  of  houses,  less  than  a  town  or  city,  and 
larger  than  a  hamlet.  In  many  of  the  United  States 
the  incorporated  village  exists  as  the  least  popu- 
lous kind  of  corporate  municipality.  Its  bounda- 
ries are  usually  not  identical  with  those  of  any 
primary  division  of  the  county,  but  include  only 
the  space  occupied  by  houses  adjoining  or  nearly 
adjoining.**  The  Century  Dictionary  also  gives  as 
a  second  definition  of  the  word  the  following:  ^*In 
law,  sometimes  a  manor;  sometimes  a  whole  parish 
or  subdivision  of  it;  most  commonly  an  outpart  of 
a  parish,  consisting  of  a  few  houses  separate  from 
the  rest," 

But  where  laws  for  the  incorporation  of  villages 
exist,  it  is  by  no  means  uncommon  for  fan*  incor- 
porated  village  to  have  some  thousands  of  inhab- 
itants, and  to  belong  in  all  essential  respects  In  the 
same  class  with  many  municipalities  which  are 
elsewhere  called  cities. 

When  a  village  is  incorporated  there  can  be  little 
opportunity  for  any  question  to  arise  as  to  its  char- 
acter as  a  village,  since  that  is  definitely  settled  by 
the  fact  of  its  incorporation  as  such.  It  is  in  re- 
spect to  unincorporated  hamlets  or  other  small 
collections  of  bouses  and  population  that  the  ques- 
tion is  likely  to  arise. 

The  cases  which  have  decided  this  question,  as 
ehown  below,  substantially  agree  in  holding  that 
even  a  very  small  collection  of  houses  may  be  re- 
garded as  a  village. 

The  case  of  Pkople  v.  McCcitb  is  entirely  in  har- 
mony with  the  general  trend  of  the  authorities  in 
holdinsr  that  a  statute  for  the  protection  of  the 
water  supply  of  villages  extends  its  protection  to 
a  iettlement  consisting  of  fourteen  families  scat- 
tered along  a  stream  for  a  distance  of  about  2i 
miles,  some  residing  within  40  rods  of  each  other 
and  chiefly  engaged  in  farming,  where  the  settle- 
ment contained  a  school  district,  district  school, 
and  poetoffice,  and  was  several  miles  distant  from 
any  other  settlement. 

The  general  conclusion  has  been  well  stated  by 
saying  that  any  small  assemblage  of  bouses  for 
dwellings  or  business  or  both  in  the  country  con- 
fititutes  a  village,  whether  they  are  situated  upon 
regularly  laid-out  streets  and  alleys  or  not.  Illi- 
nois C.  R.  Co.  V.  Williams,  [27  111.  49;  Toledo,  W.  A; 
W.  R.  Co.  V.  Spangler,  71  Dl.  608. 

''A  village  means  an  assemblage  of  houses  less 
than  a  town  or  city,  but  nevertheless  urban  or 
semi-urban  in  its  character."  State,  Chllds,  v.  Min- 
netonka,  57  Minn.  606,  25  L.  K.  A.  756.  This  defini- 
tion was  given  In  interpreting  a  statute  for  the 
incorporation  of  villages.  With  this  case  is  a  iwtt 
on  the  physical  qharacteristics  necessary  to  munici- 
pal organization,  or,  in  other  words,  in  respect  to 
tbe  question  what  territory  may  be  included  in  an 
incorporated  village.  The  attempt  to  incorporate 
3oL.R  A. 


a  territory  In  which  there  were  seventeen  or  more 
platted  tracts  not  connected  with  each  other  was 
considered  In  this  case  and  held  futile.  The  court 
said  many  of  these  platted  tracts  were  entirely  va- 
cant and  uninhabited,  and  on  most  of  the  others 
there  were  only  a  very  few  permanent  inhabitants, 
not  suflScient  to  constitute  a  village  in  a  popular 
and  ordinary  sense  of  the  word,  and  added:  "The 
only  one  which  luis  inhabitants  enough  to  consti- 
tute any  considerable  nucleus  of  either  business  or 
population  is  *Mlnnetonka  Mills,*  situated  on  sec- 
tion 16.  This  contains  about  twenty  families  and  a 
population  variously  estimated  from  60  to  106." 
The  chief  question,  however,  in  this  case  was  the 
right  to  connect  in  one  village  incorporation  a 
large  number  of  platted  tracts  which  were  entirely 
seriarated  from  each  other  by  farming  or  unculti- 
vated lands. 

In  disoussiuff  the  use  of  the  words  ''town"  and 
'"village,"  it  is  said,  in  Enfield  v.  Jordan,  UO  U.  S. 
684,  ao  L.  ed.  606:  *'In  New  Jersey,  Pennsylvania, 
Ohio,  Indiana,  Michigan,  and  Illinois  the  subdivi- 
sions of  a  county  answering  to  the  towns  of  New 
England  and  New  York  are  called  townships, 
though  the  word  'town*  is  also  applied  to  them  in 
Illinois.  In  these  states  the  words  'town*  and  'vil- 
lage* are  indiscriminately  applied  to  large  collec- 
tions of  houses  less  than  a  city.** 

The  question  whether  an  incorporated  town  in 
Dllnois  was  a  village  within  the  meaning  of  a  statute 
giving  power  to  "any  village,  city,  county,  or 
township  .  .  .  along  or  near  the  route  of  a  rail- 
way** to  make  donations  to  the  railway  company, 
was  elaborately  considered  in  Enfield  v.  Jordan, 
sapriU  in  which  it  was  held  that  an  incorporated 
town  was  a  village,  although  a  contrary  decision 
had  been  made  in  Welch  v.  Post,  99  IlL  471,  by  the 
supreme  court  of  tbe  state.  The  court  refers  to  the 
fact  that  two  Justices  of  tbe  supreme  court  of  the 
state  dissented  and  adhered  to  an  earlier  ruling  of 
the  court  in  tbe  case  of  Martin  v.  People,  87  111.  604, 
to  the  effect  that  the  terms  "towns**  and  "villages** 
are  used  synonymously  in  the  laws  of  Dlinois.  As 
both  tbe  cases  in  the  state  court  arose  after  the 
bonds  and  coupons  which  were  in  controversy  in 
the  Federal  court  were  issued,  that  court  held  that 
the  decisions  of  the  state  court  were  not  control- 
ling any  further  than  they  might  be  persuasive  of 
the  true  construction  of  tbe  law.  Therefore  it  felt 
at  liberty  to  adopt  tbe  doctrine  of  Martin  v.  People 
rather  than  that  of  the  later  case  of  Welch  v.  Post. 
To  corroborate  this  conclusion  attention  Is  called 
to  a  section  of  the  Illinois  statute  in  which  the  word 
"town**  is  used  indiscriminately  with  tbe  word 
"village.**  That  section  refers  in  one  clause  lo  tbe 
''authorities  of  any  incorporate  city  or  village** 
and  in  another  to  the  "corporate  authorities  of 
such  towns  or  cities.** 

AltAiough  a  village  is  said  in  Enfield  v.  Jordan, 
wuprcu  to  t)e  defined  in  the  dictionaries  of  Johnson, 
Webster,  and  Ogilvie  as  "a  small  collection, of 
houses  in  the  country  less  than  a  town.*'  the  court 
reaches  the  conclusion  that  the  word  "village**  in 
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Mr.  Benner  X.  Smith,  with  Mr.  A.  C. 
Bishop,  Attorney  General,  for  respondent: 

"Plateau"  comes  within  the  definition  of  a 
Tillage. 

The  testimony  shows  that  the  sheep  camp 
was  about  S^  miles  above  the  settlement. 
This  was  sufficient  evidence  from  which  the 
jury  could  find  that  the  offense  was  committed 
m  Sevier  countv. 

The  court  will  take  judicial  notice  of  geo- 
graphical division  (Gomp.  Laws,  8876,  subd. 
8)  and  of  localities  as  established  by  the 
United  States  survey. 

People  V.  Etting,  99  Cal.  577;  Kansas  City, 
Ft.  S.  <fe  O.  R.  Co.  V.  Bu/rge,  40  Kan.  736; 
Faskler  v.  Wright,  86  Cal.  210;  People  v.  Mc- 
Oregar,  88  Cal.  140. 


Bartch,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  criminal  prosecution,  in  which  the 
defendant  is  charged  with  the  offense  of 
befouling  the  water  of  a  certain  stream,  by 
unlawfully  establishing  and  maintalniog  a 
camp  or  bedding  place  on  the  banks  thereof 
for  a  large  number  of  sheep,  the  water  of  said 
stream  being  used  by  the  inhabitants  of  a  settle 
ment  called  "Plateau"  for  domestic  purposes. 
He  was  tried  before  a  justice  of  the  peace, 
convicted,  and  sentenced  to  pay  a  fine,  and 
then  appealed  to  the  district  court,  where  be 
was  convicted,  and  sentenced  to  pay  a  fine  and 
costs  of  prosecution.  Thereupon  he  appealed 
to  this  court. 

The  main  point  relied  upon  by  the  appdlaot 


the  lawH  of  Ullnois  Includes  all  incorporated  towns 
which  are  less  than  cities,  and  says  that  the  general 
and  popular  distinction  l)etween  the  words  in  Bng- 
lish  speech  will  not  carry  us  far  toward  a  solution 
of  the  question. 

The  case  of  Martin  v.  People,  87  HI.,  5SS4,  held  that 
a  town  bavlnfr  a  special  charter  is  an  incorporated 
village  possessing  all  the  powers  conferred  upon 
cities  and  vlllagee  by  the  general  act  of  1872,  but 
two  judges  dissented  from  this  conclusion  on  the 
ground  that  that  statute  had  no  application  to  such 
chartered  towns.  The  charter  of  the  town  gave  it 
a  board  of  trustees  who  were  Its  corporate  author- 
ities and  who  had  power  to  make  by-laws  and  ordi- 
nances of  a  police  and  sanitary  nature,  and  to 
make  public  Improvements  by  special  assessments 
and  impose  taxes  and  collect  them,  and  in  fact  all 
the  powers  given  It  were  of  the  kind  usually  con- 
ferred upon  cities  and  villages. 

In  Welch  v.  Post,  99  HI.  471,  a  statute  authorizing 
any  Incorporated  town  or  dty  to  make  donations 
to  a  railway  company  was  amended  so  as  to  read 
that  any  village,  city,  county,  or  township  might 
make  such  donations,  and  the  court  held  that  in- 
corporated towns  could  not  thereafter  be  regrarded 
as  within  the  provision.  Two  judges  dissented 
from  this  conclusion,  holding  that  the  terms 
"towns"  and  "villages"  are  used  synonymously, 
and  that  the  case  of  Martin  v.  People,  aupra,  sode^ 
cides. 

The  definition  of  an  incorporated  town  within 
the  meaning  of  the  statute  regulating  the  organi- 
zation of  cities  and  vilhiges  is  given  in  People, 
Longenecker.  v.  Harvey,  142  HI.  578,  as  "a  village 
or  a  small  collection  of  residences  which  has  be- 
come incorporated  for  the  better  regulation  of 
their  internal  police,"  citing  to  this  elfect  Martin 
V.  People,  supra.  This  was  in  the  course  of  an 
opinion  which  held  that  a  town  organized  under 
the  township  organization  law  is  not  an  incorpo- 
rated town  in  any  proper  sense.  The  case  does  not 
refer  to  that  of  Welch  v.  Post,  supra. 

A  contention  that  "villages"  in  How.  (Mich.)  Stat 
•  4247,  authorizing  mutual  fire  insurance  compa- 
nies to  Insure  "detached  risks  in  villages  and 
cities,"  meant  incorporated  villages  only,  or  at 
least  those  that  were  platted,  was  made  in  Russell 
V.  Detroit  Mut.  P.  Ins.  CJo.  80  Mich.  407.  The  court 
said:  "We  are  not  inclined  to  so  limit  it;  but  we 
think  from  the  facts  of  this  case  that  the  question 
becomes  unimportant.  The  application  described 
the  property  us  situate  in  the  'town  of  Sumter, 
south  side  of  Main  street.*  When  the  policy  was 
issued  the  word  Village*  was  substituted  at  the 
home  office  of  the  company  for  the  word  'town.* 
In  no  sense  can  the  plaintiff  be  said  to  be  responsi- 
ble for  this.  He  made  no  representation  by  word 
ot  mouth  nor  by  the  signing  of  the  application 
that  his  property  was  situated  in  a  village.  He  is 
not  at  fault  if  it  is  not  a  village.  The  defendant 
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called  this  hamlet  or  collection  of  stores  and 
houses  at  this  four  comers  a  Village,*  and  undtr 
the  circumstances  it  is  now  estopped  from  denying 
that  it  is  a  village  because  It  is  neither  platted  nor 
incorporated  as  such." 

But  the  court  in  the  above  case  farther  said: 
"The  testimony  shows  this  place  to  be  a  village  in 
the  common  acceptation  of  the  term."  The  prop- 
erty insured  was  a  two-story  frame  dwelling  occu- 
pied for  general  store  purposes  situated  at  a  four 
corners.  The  number  of  houses  or  other  building* 
at  the  place  or  the  number  of  Inhabitants  is  not 
stated.  It  is  said  that  the  question  whether  the 
premises  insured  were  village  property  was  con- 
ceded by  counsel  for  the  defendant  to  be  so  clo^e 
that  it  ought  to  have  been  submitted  to  the  jur  j. 
and  that  in  such  a  case  it  is  no  more  than  justice 
that  the  insurance  company  take  its  own  definittou, 
as  it  had  itself  described  the  place  as  a  village. 

In  considering  the  effect  of  the  Michigan  Oonsti 
tution,  art.  16, 8  2,  allowing  the  selection  of  home- 
steads not  exceeding  40  acres  or  instead  thereof,  at 
the  owner*s  option,  a  dwelling  house  and  lot  in 
any  city,  village,  or  recorded  town  plat,  the  court 
says:  "We  are  not  inclined  to  question  in  this  soft 
the  position  that  the  village  intended  by  the  Cod- 
stitution  is  not  necessarily  an  incorporated  v1Iia«e. 
Considerable  villages  are  sometimes  left  unincor- 
porated though  they  are  built  upon  lands  regularlf 
platted  and  have  the  ordinary  local  conveniences 
of  villages  supplied  to  them  through  the  agency  of 
the  township  government."  But  in  this  case  there 
was  no  evidence  to  show  what  the  population  of 
the  place  In  question  was,  and  the  evidence  in  tbe 
record  led  to  the  conclusion  that  what  was  called 
the  village  was  *^  hamlet  of  agricultural  residence 
rather  than  one  of  people  pursuing  the  various 
avocations  commonly  met  with  in  villages  and 
cities."  And  also  that  the  land  in  question  bad 
never  been  platted  asl  village  lots,  and  was  not 
upon  a  recorded  town  plat,  but  consisted  merely  of 
divisions  of  a  farm  partitioned  for  some  other  pur. 
pose  than  for  sale  or  village  settiement.  Bouchard 
V.  Bourassa,  57  Mich.  8. 

It  makes  no  difference  whether  a  town  laid  out 
into  streets  is  incorporated  or  not,  so  far  as  regards 
tbe  necessity  of  a  railroad  company^  fencing  its 
track  within  the  town.  Garren  v.  Hannibal  &  St. 
J.  R.  Co.  60  Mo.  40K;  Y anderworker  v.  Missouri  P.  K. 
Co.  48  Mo.  App.  654. 

A  locality  in  which  there  was  a  warehouse  and 
store,  which  was  outside  of  the  limits  of  an  unin- 
corporated village  as  platted,  but  which  was  u^ 
by  the  public  as  much  as  any  portion  of  the  vil- 
lage, was  said  practically  to  constitute  a  part  of 
the  village  so  as  to  make  it  unnecessary  for  tbe 
railroad  company  to  fence  its  track  at  that  place. 
Toledo,  W.  &  W.  R.  Co.  v.  Chapin,  66  ULSOi. 

A  place  at  which  there  is  a  station  house,  a  war^ 
house,  one  store,  a  blacksmith  shop,  a  postdficev 
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for  a  reyena]  of  the  Judffment  is  that  the  court 
erred  in  instructing  the  Jury  that,  as  matter  of 
law,  the  settlement  called  * 'Plateau,"  near 
which  the  offense  was  charged  to  have  heen 
committed,  is  a  village,  under  chapter  68,  p.  70, 
Sess.  Laws  1892,  which  is  an  amendment  to 
§  2264.  Comp.  Laws  Utah,  1888.  Section  5  of 
said  chapter  was  enacted  as  a  subdivision  to 
§  226i,  and  made  it  unlawful  *'to  establish  and 
maintain  any  corral,  camp,  or  bedding  place 
for  the  purpose  of  herding,  holding,  or  keep- 
ing any  cattle,  horses,  or  sheep,  within  7  miles 
of  any  city,  town,  or  village,  where  the  refuse 
or  filth  from  said  corral,  camp,  or  bedding 
place  will  naturally  find  its  way  into  any 
stream  of  water  used  by  the  inhabitants  of 


any  city,  town,  or  village  for  domestic  pur- 
posea  "  It  is  insisted  by  counsel  for  the  appel- 
lant  that  Plateau  is  not  such  an  assemblage  of 
houses  as  to  constitute  it  a  village,  within  the 
meanioff  of  this  statute.  It  appears  from 
the  evidence,  among  other  things,  that  Plateau 
is  a  settlement  in  Sevier  county,  Gtah,  consist- 
ing of  fourteen  families,  each  family  on  an 
average  containing  about  five  persons;  that 
these  families  reside  along  a  stream  called 
"Otter  Creek."  the  distance  from  one  extreme 
end  of  the  settlement  to  the  other  being  about 
2i  miles,  some  residing  within  about  40  rod& 
of  each  other,  and  others  beinff  distant  about 
1  mile  or  more;  that  their  chief  occupation  is 
farming;  that  the  settlement  oontains  a  school 


aod  Ave  or  six  dwellinfr  bouses  is  a  village  within 
the  meaning  of  the  statute  respectlogr  railroad 
fences  which  does  not  require  such  fences.  Toledo, 
W.  &  W.  R.  Go.  V.  Spangler,  71  111.  500. 

A  place  at  which  there  is  a  railroad  station,  a 
mill,  a  blacksmith  shop,  a  store,  and  grrocery,  if 
there  are  sufBcient  dwellings  to  accommodate  the 
penons  doing  business  there,  is  a  village  within 
the  meaning  of  a  law  as  to  the  fencing  of  rail- 
roads except  in  cities,  towns,  or  villages,  and  it  is 
not  necessary  to  show  that  there  were  streets  and 
alleys  laid  off  and  dedicated  to  the  public,  in  order 
to  establish  the  fact  that  the  place  was  a  village. 
lUlDOls  G.  R.  Co.  v.  Williams,  87  111.  40.  Therefore 
an  instruction  in  an  action  for  the  negligence  of 
a  railroad  company  In  failing  to  fence  its  road,  that 
to  constitute  a  town,  city,  or  village,  there  should 
be  something  more  than  simply  a  place  or  point  at 
which  people  live,  and  that  there  must  be  a  dedica- 
tion of  the  stn^ts.  alleys,  etc.,  to  the  public,  was 
held  erroneous.  The  court  said:  ^'This  was  sub- 
stantially telling  the  Jury  that  no  matter  how  many 
people  lived  at  the  place,  or  what  business  was 
done  there,  it  could  not  be  a  town  or  village  unless 
it  was  laid  out  and  platted  under  our  statute.  Such 
is  not  the  law.*' 

In  a  case  for  negligence  of  a  railroad  company 
in  killing  a  cow  at  a  place  where  its  road  was  not 
fenced  but  which  it  claimed  was  in  a  village,  a 
witness  testified  that  the  cow  was  killed  '^outside 
of  the  houses  of  the  town,**  and  the  court  said  if 
the  town  extended  beyond  the  houses  the  defend- 
ant should  have  shown  It.  and  that  ^*the  presump- 
tion Is  that  the  houses  compose  the  viliage.*'  Ohio 
ft  M.  R.  Go.  V.  Irvin,  27  IlL  179. 

A  place  at  which  forty  or  fifty  dwelling  houses 
were  scattered  along  on  both  sides  of  a  raUroad 
track  near  a  furnace  was  held  to  be  a  village  within 
the  meaning  of  Ala.  Code,  6 1144.  requiring  a  loco- 
motive engineer  *to  blow  the  whistle  or  ring  the 
bell  at  short  intervals  on  entering  into  or  while 
moving  within  or  passing  through  ady  village, 
town,  or  city.**  Alabama  G.  8.  R.  Co.  v.  Linn,  108 
Ala.  134.  This  was  a  case  in  which  a  person  was 
struck  by  a  train  on  a  private  crossing,  and  there 
wss  a  question  of  negligence  of  the  engineer  in 
failing  to  give  the  signal  required  by  statute. 

Under  a  statute  allowing  but  fifty  cents  per  day 
to  wltoesBee  "'attending  court  residing  in  the  cities, 
towns,  or  villages  where  the  court  is  held,**  it  is 
nid  that  the  word  '*vUlages**  may  possibly  include 
such  limits  as  are  usually  regarded  as  parts  uf  the 
villages,  although  the  term  ''cities**  must  be  limited 
to  the  boundaries  of  the  corporation.  Bucrgan  v. 
Boche,  2  Hill.  L.  684. 

'*lt  is  dlflicult  to  conceive  of  a  town  or  village 
that  has  a  legal  existence  as  such  without  a  name,** 
says  the  court  In  Tllford  v.  Wallace,  8  Watts,  141. 
In  this  case  a  place  outside  a  village  was  claimed 
to  be  in  itself  a  village,  though  not  having  any 
name  oflitsown.  The  question  was  as  totbeap- 
85LR.A. 


plication  of  a  mechanics*  lien  law  extended  to  vil- 
lages,  but  the  court  held  that  as  the  place  was  out- 
side of  the  village,  which  bad  a  name  and  had  never 
been  known  as  a  separate  village,  it  could  not  be- 
held such. 

The  use  of  the  word  ''village**  by  Inadvertence  in 
lieu  of  the  word  "town**  in  the  title,  and  also  in  the 
body,  of  a  statute,  was  held,  in  State,  Minnesota 
R.  Constr.  Co.,  v.  Lake  City,  26  Minn.  404,  iosufll- 
dent  to  render  the  statute  inoperative  and  void, 
where  the  statute  was  clearly  intended  to  author- 
ise the  town  of  that  name  to  aid  the  railroad  com- 
pany. 

A  lease  including,  among  other  described  prem- 
ises containing  at>out  900  acres  of  "the  village  of 
Scartnaglowrane,  a  part  of  White  Church  and  Tin- 
curry  containing  148  acres'*  was  construed  in  Lord 
Waterpark  v.  Fennell,  7  H.  L.  Gas.  650, 8  Jur.  N.  8.. 
1186,  7  Week.  Rep.  684.  Among  other  reservations, 
was  "the  liberty  of  commonage  and  cutting  of  turf 
on  the  mountain  of  Tincurry.**  The  mountain  was 
equally  known  by  the  name  of  Scartnaglowrane 
and  that  of  Tincurry.  A  collection  of  houses 
called  the  village  of  Scartnaglowrane  was  on  one 
side  of  the  mountain.  The  village  of  Tincurry  was 
at  some  little  distance  from  it.  The  houses  of 
Scartnaglowrane  and  the  arable  land  attached  to 
them  had  from  time  to  time  been  increased  In  num- 
ber and  extended  at  the  pleasure  of  the  lessee  and 
his  undertenants,  who  regularly  paid  him  rent  for 
the  same,  and  their  cattle  alone  grazed  on  the 
mountain.  It  was  held  that  on  these  facts  the 
Judge  should  have  left  the  question  to  the  Jury 
whether  the  mountain  passed  under  the  demise. 

If  there  had  been  no  extrinsic  evidence,  it  was 
said  by  Baron  Bramwell  in  the  alxive  case  that  the 
word  "  village  **  would  include  the  houses,  gardenst. 
streets,  village  green,  and  similar  premises  only, 
and  not  include  17  acres  of  waste  land. 

In  Sheppard*s  Touchstone,  p.  82,  as  quoted  in 
Lord  Waterpark  v.  Fennell,  supra,  the  term  "vil- 
lage or  town**  is  said  to  be  "of  large  extent,  and  by 
the  grant  of  it  atmanor,  land,  meadow,  pasture,  and 
divers  such  like  things  may  pass.** 

In  Rex  V.  Showier,  8  Burr.  1891, 1  W.  BL  419,  an 
order  of  sessions  confirming  an  order  appointing 
overseers  of  the  poor  of  a  township  or  village  was 
quashed  on  the  ground  that  the  place  was  not  a 
village.  The  report  shows  that  the  place  consisted 
of  a  capital  messuage,  in  which  one  of  those  ap- 
pointed overseers  dwelt  with  his  family,  and  three 
small  cottages  all  belonging  to  him.  and  one  other 
tenement  which  was  part  of  the  capital  messuage, 
all  the  occupants  of  these  buildings  being  under- 
tenants to  the  owner  of  the  property. 

The  meaning  of  the  word  "town**  which  in 
Fiinn  v.  State,  24  Ind.  286,  is  said  to  be  generic,  com- 
prehending cities,  is  not  considered  here  any  fur- 
ther than  it  involves  the  distinction  between  that 
and  the  word  "village.**  R  A.  R. 
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district,  district  school,  and  a  postofflce;  and 
that  the  nearest  settlement  to  the  north  is 
distant  about  15  miles,  to  the  west  about  12, 
and  south  about  6  miles.  We  think  the  eW- 
dence  was  sufficient  to  authorize  the  court  to 
instruct  the  inrv  that,  as  matter  of  law,  the 
settlement  of  rlateau  is  a  village,  within 
the  meaning  of  the  statute.  From  an  examina- 
tion of  the  act,  which  is  amended  by  the 
section  above  quoted,  it  seems  clear  that  by 
the  use  of  the  word  "village"  the  intent  of  the 
legislature  was  to  include  such  settlements  as 
the  one  in  question,  and  there  appears  to  be  no 
reason  why  the  people  of  sucn  a  settlement, 
who  are  using  the  water  of  a  stream  for 
domestic  purposes,  should  not  have  extended 
to  them  the  protection  which  the  law  affords. 
Their  health  and  comfort  demand  equal  pro- 
tection with  those  who  live  in  larger  and  more 
denselv  settled  villa^s,  towns,  and  cities.  It 
is  a  wise  and  beneficial  law,  calculated  to  pro- 
.mote  the  comfort  and  protect  the  health  and 


lives  of  the  inhabitants,  and  its  operatioa  nd 
application  must  not  be  unreasonably  abridged 
byjudidal  construction. 

The  contention,  on  the  part  of  tbe  appeUint, 
that  the  venue  was  not  proved,  we  think  isoo( 
well  taken.  There  is  sufficient  evidence  oa 
this  point  to  show  that  the  offense  was  oom- 
mitted  in  Sevier  county,  and  hence  the  court 
had  Jurisdiction. 

It  is  also  insisted  that  the  court  erred  id  iti 
instriM^tions  to  the  jury  as  to  what  oonatitaled 
an  establishment  and  maintenance  of  a  camp 
or  bedding  place  for  sheep,  under  the  statote. 
but  a  careful  perusal  of  the  instructions  rereak 
no  reversible  error.  We  do  not  deem  it  neco- 
sary  to  discuss  any  other  question  proseDted, 
because  the  record  appears  to  contain  no  error 
which  would  warrant  a  reversal  of  the  case. 

The  judgment  is  affirmed, 

Zane»  Ch.  J.,  and  Miner,  J.,  concur. 
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LAWYERS'  CO-OPERATIVE    PUBLISH- 
ING COMPANY. 

1.  Testimony  ef  witnesses  in  an  eqnity 
case  for  inftingement  of  copyrii^ht*  in 

which  they  point  out  similarity  of  langruage  and 
other  indicia  tending  to  show  infrinerement,  and 
give  tbe  results  of  their  comimrlsons,  aithouirh 
ft  is  not  in  any  true  sense  proof  of  infringement, 
need  not  be  rejected  altogether  so  far  as  it  refers 
to  specific  instances  and  points  out  comparisons 
on  which  reliance  is  placed  by  either  side,  since 
it  may  be  of  value  to  the  court  in  facilitating  ex- 
amination of  the  alleged  infringement. 

*£•  Unteir  use  of  any  part  of  a  syllabus 
in  a  law  reportf  in  making  digest  paragraph8« 
imposes  upon  the  unfair  user  the  burden  of 
showing,  if  he  can,  that  he  did  xlbt  use  other 
parts  of  the  same  syllabus. 

.3*  The  use  of  identical  or  similar  lan- 
ifuase  is  not  necessary  to  constitute 
an  infringement  of  a  copyrighted  syllabus 
of  a  law  report,  but  any  unfair  appropriation  of 
the  labor  of  the  original  compiler  will  constitute 
the  offense. 

4.  Judicial  notice  is  taken  of  the  fact  that 
oompendiums  of  tbe  facts  and  law  in  any  partic- 
ular case  may  be  availed  of  without  quotation. 

6.  The  mere  circumstance  that  two 
syllabi  of  the  same  opinion  are  ex- 
pressed in  identical  langpiaee  is  not  al- 
ways sufficient  proof  that  one  was  borrowed 
from  the  other,— especially  if  the  statement  is 
familiar  and  brief. 

6*  Beftisal  to 'permit  a  test  of  the  rate 
of  speed  at  which  editors  can  digest 
reported  cases  when  offered  on  the  hearing 


Mote.— For  decision  of  the  circuit  court  in  this 
•case,  see  26  L.  R.  A.  441. 
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of  a  copyright  case,  to  meet  tbe  conteotlon  thit 
the  rate  at  which  they  had  worked  indloatad  un- 
fair use  of  syllabi.  Is  not  error,  ainoe  tbe  matter 
is  largely  within  the  discretion  of  the  trial  oooit. 

7.  Infrinipement  of  copyrighted  syllabi 
by  some  of  the  persons  employed  la 
preparinn^  a  dig^est  of  law  reports  will  ren- 
der the  whole  book  subject  to  an  Injunction  and 
accounting,  when  their  work  ia  so  mingled  with 
the  remainder  of  the  book  that  it  cannot  be  seg- 
regated without  evidence  which  tbe  defendant 
can  give  but  does  not. 

8.  Mere  verbal  identic  in  a  'single  In- 
stance without  the  reproduction  of  any  errors 
must  be  wholly  overborne  by  the  poeltlTe  testi- 
mony of  the  writer  that  his  work  was  original, 
where  he  has  digested  a  great  number  of  caws 
having  copyrighted  syllabi  which  he  Is  charged 
with  infringing. 

9.  The  mere  s^neral  denial  of  any  use 
of  copyrighted  syllabi  by  persons  who 
have  made  numerous  paragraphs  which  are 
manifestly  piratical  Is  not  sufficiently  perauaslre 
to  rebut.the  prima  facte  case  against  their  work. 

(April  a,  189T.) 

APPEAL  b^  complainant  from  decreea  of 
the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  New  York  in  its  fav- 
or, but  for  less  relief  than  was  demanded,  in  an 
action  brought  to  enjoin  the  alleged  infringe^ 
roent  of  a  copyright  and  to  recover  damages 
therefor.    Beverged. 

Statement  by  Lacombe,  Circuit  Judse: 
This  is  an  appeal  from  decrees  of  the  arcuit 
court,  northern  district  of  New  York  in  favor 
of  complainant  in  a  suit  brought  for  infringe- 
ment of  copyright.  The  interlocutoiy  decree 
enjoined  the  further  publication  of  a  certain 
number  of  specified  paragraphs,  which  the 
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master  and  the  court  found  to  infriDge,  and 
the  final  decree  awarded  six  cento  as  profits, 
which  accrued  to  defendant  from  the  sale  of 
books  containini;  such  paragraphs,  with  costs. 
The  defendant  did  not  appeal. 

The  facu  will  be  found  fully  stated  in  the 
opinion. 

Mr,  Frank  P.  Pricli»rd«  for  appellant: 
The  material  produced  by  the  jud^e  was 
not,  in  any  event,  subject  to  the  copyrights  of 
the  plaintiif ,  because,  although  the  result  of 
literal^  labor,  it  was  not  the  property  of  the 
plaintiff. 
Drone,  Copyright,  160. 
The  material  produced  by  the  printer  was 
not  subject  to  the  copyrights  of  the  plaintiif , 
because,  although  the  property  of  the  plaintiff, 
it  was  not  the  result  of  literary  labor. 

Callaghan  v.  Myers,  128  tf.  S.  617,  82  L. 
ed.  547. 

The  material  produced  by  the  editor  was  sub- 
ject to  the  copyrights  of  the  plaintiff,  because 
it  was  not  only  the  property  of  the  plaintiff, 
bat  was  also  the  result  of  literary  labor. 
Drone,  Copyright,  159,  424. 
The  labor  of  selecting  and  abstracting  the 
points  decided  in  a  given  case  will  be  greatly 
diminished  if  reference  can  be  had  to  the  se- 
lections and  abridgments  made  by  a  prior 
worker  in  the  same  field.  The  points  decided 
are,  in  such  case,  indicated,  approximately  at 
least,  without  the  labor  of  previous  study,  and 
the  form  suggested  in  which  the  abridged 
statement  should  be  made.  Labor  of  this 
sort  is  dependent  in  its  character,  and  merely 
calls  for  a  revision,  correction,  and  possible 
improvement  of  the  work  which  has  been 
done  originally  by  another,  and  is  an  infringe- 
ment of  his  copyright. 

iyiteet  v.  Benning,  16  C.  B.  459;  Myers  v. 
Callaghan,  5  Fed.  Rep.  726,  20  Fed.  Rep.  441, 
24  Fed.  Rep.  636;  Callaghan  v.  Myers,  supra; 
Banks  v.  MelHvitt,  13  Blatchf.  163. 

A  compiler  of  a  compilation  of  this  charac- 
ter could  not  use  the  labors  of  a  previous  com- 
piler, with  an  intention  to  take  for  the  purpose 
of  saving  himself  labor. 
Jarrold  v.  Houlston,  8  Kay  &  J.  708. 
The  compiler  of  a  digest  cannot  adopt  as  his 
own  the  products  of  another's  toil. 

2  Story,  Eo.  Jur.  ^  940;  Jarrold  v.  Houl- 
sUjn, supra;  KeUy  v.  Morris,  L.  R.  1  Eq.  697; 
.S»«  V.  Stanford,  L.  R.  3  Eq.  718;  Hogg  v. 
^^rby,  8  Ves.  Jr.  215;  Mattheuoson  v,  Stock- 
d^ilf.  12  Ves.  Jr.  270;  Longman  v.  Winchester, 
16  Ves.  Jr.  269;  Wilkins  v.  Aikin,  17  Ves.  Jr. 
422:  Lewis  v.  Fullarton,  2  Beav.  6;  HotUn  v. 
Arifiur,  1  Hem.  &  M.  603;  Gray  v.  Russell,  1 
Story,  11;  Folsom  v.  Marsh,  2  Story,  100; 
Emerson  v.  Davies,  8  Story,  768;  Curtis',  Copy- 
riffbt,  174-177. 

Selection  of  the  points  decided  is  a  material 
part  of  the  labor  involved  in  the  preparation 
of  syllabi.  Selection  of  cases  which  are  in 
point  is  also  a  material  part  of  the  labor  in- 
volved in  the  preparation  of  a  note. 

Story  V.  Holeambe,  4  McLean,  306;  Law- 
retire  V.  Dana,  4  Cliff.  1;  List  Putt.  Go,  v. 
Keller,  80  Fed.  Rep.  772;  Morris  v.  Ashbee,  L. 
H.7Eq.84. 

The  labor  involved  in  the  interpretation  of  a 
decision,  although  more  difficult,  is  analogous 
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to  the  work  required  in  the  making  of  a  trans- 
lation. 

Drone,  Copyright,  158. 

Such  work  is  subject  to  the  protection  of 
right. 

Emerson  v.  Davies,  supra;  Johnson  v.  Don- 
aldson, 8  Fed.  Rep.  22. 

Literary  labor  cannot  be  subjected  to  spolia- 
tion in  order  to  save  labor  and  expense. 

Drone,  Copyright,  424,  419,  note  1;  List 
Pub.  Co.  V.  Keller,  and  Morris  v.  Ashbee, 
supra. 

In  the  case  of  a  map,  suppose  a  person  has 
bestowed  his  time  and  skill  and  attention, 
and  made  a  large  series  of  topographical  sur- 
veys, in  order  to  perfect  such  a  map,  and  has 
thereby  produced  one  far  excelling  every  ex- 
isting map  of  the  same  sort.  It  is  clear  that, 
notwithstanding  this  production,  he  cannot 
supersede  the  right  of  any  other  person  to  use 
the  same  means,  by  similar  surveys  and  labors, 
to  accomplish  the  same  end.  But  It  is  just  as 
clear  than  he  has  no  right,  without  any  such 
surveys  and  labors,  to  sit  down  and  copy  the 
whole  of  the  map  already  produced  by  the 
skill  and  labors  of  the  first  party,  and  thus  to 
rob  him  of  all  the  fruit  of  his  industry,  skill, 
and  expenditures. 

Oray  v.  Russell,  1  Story,  11;  Farmer  v.  Cal- 
vert Lithographing,  E.  <fc  Map  Pub.  Co.  1  Flipp. 
228;  Chapman  v.  Ferry,  18  Fed.  Rep.  539; 
Sanborn  Map  d  Pub.  Co.  v.  Dakin  Pub,  Co, 
39  Fed.  Rep.  266;  Blunt  v.  Patten,  2  Paine, 
398:  Perris  v.  Hexamer,  99  U.  S.  674,  25  L. 
ed.  808. 

The  same  considerations  are  applicable  to  a 
directorv  that  are  applicable  to  a  map. 

Kelly' Y,  Morris,  L.  R.  1  Eq.  701;  Chicago 
Dollar  Directory  Co.  v.  Chicago  Directory  Co, 
66  Fed.  Rep.  977. 

This  principle  has  been  applied  to  a  great 
diversity  of  subjects,  such,  for  instance,  as  a 
cook  book. 

Belford  v.  Senbner,  144  U.  S.  488,  36  L.  ed. 
514. 

A  chromo. 

Johnson  V.  Donaldson,  3  Fed.  Rep.  22. 

A  key  to  a  school  book. 

Reed  v.  Holliday,  19  Fed.  Rep.  325. 

A  series  of  blank  legal  forms,  prepared  in 
accordance  with  the  provisions  of  a  certain 
statute  relating  to  the  sale  of  liquor. 

Brightley  v.  Littleton,  37  Fed.  Rep.  103. 

A  complied  list  of  trotting  horses. 

American  Trotting  Register  Asso.  v,  Oocher, 
70  Fed.  Rep.  237. 

A  compilation  showing  the  financial  stand- 
ing of  business  men. 

Burnell  v.  Chown,  69  Fed.  Rep.  993.  See 
also  Gilmore  v.  Anderson,  38  Fed.  Rep.  846; 
ChiU  V.  Qronlund,  41  Fed.  Rep.  145. 

The  question  whether  competition  does  or 
does  not  exist  in  a  case  of  this  kind  is  a  com- 
mercial, rather  than  a  legal,  question,  and  its 
determination  must  depend  upon  the  circum- 
stances involved. 

Reed  v.  Uolliday,  19  Fed.  Rep.  325. 

The  fair  uses,  other  than  those  of  legitimate 
quotation,  which  an  author  is  privileged  to 
make  of  a  copyrighted  work  in  the  preparation 
of  a  rival  or  other  publication,  are  restricted 
by  recent  English  decisions  to  very  narrow 
limits. 
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Drone,  Copyright,  894;  Laiorenee  v.  Dana, 
A  Cliff.  1. 

The  general  test  for  determining  whether  a 
fair  or  a  piratical  use  has  been  made  of  one 
work  in  the  preparation  of  another  will  be 
whether  the  latter  one  or  the  part  in  question 
is  the  result  of  independent  labor,  or  is  sub- 
stantially copied  from  the  earlier  one.  The 
aim  of  the  law  is  to  encourage  learning  by  al- 
lowing a  fair  use  to  be  made  of  a  copyrighted 
work,  but  at  the  same  time  to  prevent  the  sub- 
sequent author  from  saving  himself  labor  by 
appropriating,  without  consideration,  the 
fruits  of  another's  skill  and  industry. 

Drone,  Copyright,  808. 

The  compiler  of  a  legal  treatise  on  some 
special  topic  could  use  the  syllabi  and  other 
copyrighted  matter  contained  in  the  Reporters 
in  a  manner  and  to  an  extent  which  is  denied 
to  the  defendant  in  the  present  instance. 

Gray  r.  RuneU,  1  Story,  U;  Drone,  Copy- 
right, 889. 

The  property  rights  of  the  owner  cannot  be 
invaded  under  the  pretense  of  a  legitimate  use 
of  the  book  in  the  development  of  literary  re- 
sults. 

Sweet  V.  Benning,  16  Q.  B.  459. 

The  question  of  fair  use  cannot  arise  in  such 
a  case  as  this,  where  the  use  is  not  only  denied, 
but  the  attempt  is  made  to  conceal  the  fact  of 
Tise  by  colorable  alterations. 

Farmer  v.  Calvtrt  Lithographing,  E,  d  Map 
Pub.  Co,  1  Flipp.  228;  Chapman  v.  Ferry,  18 
Fed.  Rep.  539;  Farmer  v.EUtner,  88  Fed.  Rep. 
494. 

The  majority  of  infringements  that  occur 
are  of  the  nature  described  by  Lord  Justice 
James  as  literary  larceny,  the  exact  nature  of 
which  it  is  difficult  to  define  with  more  exacti- 
tude than  the  general  statement  that  as  an  of- 
fense it  lies  intermediately  between  open  pir- 
acy and  fair  use. 

Chamier,  Copyright,  108. 

There  are  three  ways  in  which  a  book  can 
be  infringed  by  a  subsequent  compiler:  (1)  By 
unfair  quotation;  (2)  by  piratical  copying;  (3) 
by  piratical  use  other  than  copying. 

Where  the  use  is  by  quotation  the  amount 
and  character  of  the  use  are  necessarily  evident 
on  the  face  of  the  dependent  compilation.  The 
questions  then  are.  How  much  was  taken? 
What  was  the  character  of  that  which  was 
taken?  and  What  was  the  resulting  effect 
upon  the  book  from  which  it  was  taken? 

Folwm  V.  Marah,  2  Story,  100;  Farmer  v. 
EUtner,  mpra. 

The  question  of  piratical  copying  arises 
when  there  must  of  necessity  be  a  substantial 
identity  between  the  contents  of  the  two 
books,  whether  as  a  matter  of  fact  the  second 
book  was  copied  from  the  first  book  or  derived 
from  oridnai  sources. 

In  such  a  case  the  fact  of  cop3ring  will  not 
be  patent  on  the  face  of  the  dependent  com- 
pilation, and  resort  must  therefore  be  had  in 
proof  of  that  fact  to  circumstantial  evidence. 

Mawman  v.  Tegg,  2  Russ.  Ch.  885;  List 
Pub.  Go.  V.  Keller.  80  Fed.  Rep.  772;  Chicago 
Dollar  Directory  Co.  v.  Chicago  Directory  Co. 
m  Fed.  Rep.  977;  Drone.  Copyright,  428-482; 
Chapman  v.  Ferry,  18  Fed.  Rep.  589. 

The  editors  of  the  defendant  in  the  present 
case  **were  forbidden,  not  only  from  copying 
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the  work  of  the  com  plain  an  I's  editors,  but  al»> 
from  using  that  work  in  any  way  to  give  tbem 
suggestions  or  to  lighten  their  labors." 

E^sort  must  be  had  to  circumstantial  eri 
dence,  as  in  the  case  of  a  map  or  diieccorr.  to 
establish  the  fact  of  such  use. 

Common  errors,  as  in  the  case  of  a  map  or 
directory,  are  circumstances  tending  to  prove, 
not  oulv  the  use  of  the  errors  copied,  but  aln> 
of  all  the  copyrighted  matter  in  the  book  from 
which  these  errors  were  copied. 

Jeweleri^  Mercantile  Agencff  v.  Jetttkr*' 
Weekly  Pub.  Co.  66  Hun.  88;  Belfard  v.  Bcri',- 
ner,  144  U.  S.  488,  36  L.  ed.  514;  Ladd  \ 
Oxnard,  75  Fed.  Rep.  708. 

It  was  presumed  in  Callaghan  v.  Myen.  12? 
U.  S.  617,  82  L.  ed.  547,  that  all  the  sylUbi 
were  used  upon  the  production  in  a  few  ia- 
stances  of  common  errors  and  common  identi- 
ties; it  was  said  in  JeufeUrtf  Mercantile  Agthfy 
V.  Jewelerft^  Weekly  Pub.  Co.  supra,  that  it  was 
not  necessary  '*to  point  out  many  such  errors" 
in  order  to  establish  that  presumption;  ami  it 
was  presumed  in  List  Pub.  Co.  v.  Relier,  \\a\ 
2,800  names  were  copied,  upon  the  productioD 
of  89  common  errors,  and  that  60,000  naiiK< 
were  copied  in  case  of  the  Chicago  DoUar  Di- 
rectory Co.  V.  Chicago  Directory  Co.  upon  liie 
production  of  67  common  errors. 

If  the  court  was  **bound  to  go  through  the 
whole  book"  and  examine  every  paragrspb, 
then  it  might  have  been  the  duty  of  the  pUiD- 
tiff  to  assist  the  court  by  having  every  para- 
graph examined  in  advance  by  skilled  expertf. 
This,  however,  was  not  the  case. 

Stetens  v.  Wildy,  19  L.  J.  Ch.  N.   S.  190 

Where  segregation  is  practicable,  it  does  not 
seem  equitable  that  the  wrongdoer,  who  bss 
minffled  the  property  of  another  with  his  own, 
should  take  no  part  in  restoring  the  property 
to  its  rightful  owner,  and  that  the  burden  of 
identification  should  wholly  devolve  upon  the 
partv  wronged. 

Mawman  v.  Tegg,  svpra. 

Where  segregation  is  possible  the  defendant 
should  be  restrained  from  the  sale  of  the  in- 
fringing book,  pending  the  segregation. 

Lewis  V.  FuUarton,  2  Beav.  6;  Chamier, 
Copyright,  117. 

The  present  is  one  of  those  cases  in  which 
the  value  of  the  book  depends  on  its  complett- 
ness  and  integrity.  It  is  sold  as  a  book  not  as 
the  fragments  of  a  book.  In  such  a  case.  s» 
the  profits  result  from  the  sale  of  the  book  as  a 
whole,  the  owner  of  the  copyright  will  be  en- 
titled to  recover  the  entire  profits  on  the  sale 
of  the  book,  if  he  elects  that  remedy. 

Elizabeth  v.  American  Nicholson  Patemfnt 
Co.  97  U.  8.  126,  127,  24  L.  ed.  lOOO.  1002; 
Belford  v.  Seribner,  144  U.  S.  488. 86  L.  cd.514 

Mr.  William  F.  Coarswell,  for  appellee : 

The  complainant  produces  the  defendant's 
work  and  his  own  copyrighted  work,  and  says: 
"Among  the  88,000  paragraphs  which  are 
found  in  these  two  books,  we  claim  that  there 
are  808  which  we  have  shown  to  be  infriDj!e- 
ments  of  our  copyright.  We  say.  therefore, 
to  the  court,  that  from  that  fact  you  are  to  pre- 
sume that  the  other  87,700  paragraphs  are  V^t- 
wise  infringements  and  to  grant  us  an  injunc- 
tion to  prevent  the  sale  of  the  entire  work, 
even  though  such  offending  paragraphs  are 
eliminated    therefrom."    That  contention  is 


1897. 


WbBT  PubLISHUIO  Co.  v.  LaWTBRS    OO-OrERATIVB  PUBLrSHIRO  Co. 


408 


erroDeoDB,  and  the  decision  of  the  court  in  that 
respect  was  correct  and  the  decree  was  right 
and  should  be  a&med. 

If  the  pirated  matter  can  be  separated,  the 
injunction  should  extend  only  to  that  matter, 
leaving  the  defendant  to  do  what  he  pleased 
with  the  rest  of  the  book. 

Farmery,  Elstner,  83  Fed.  Rep.  494;  Drone, 
Copyright,  527. 

especially  should  this  be  done  where  an  in- 
junction is  likely  to  lead  to  consequences  to  the 
defendant  out  of  all  proportion  to  the  damage 
done  to  the  plaintiff,  as  in  this  case,  to  the 
practical  destruction  of  some  hundreds  and 
perhaps  thousands  of  copies. 

Mawman  v.  Tegg,  2  Russ.  Cb.  885.  WM  v. 
Potters,  2  Woodb.  &  M.  497;  Qreene  v.  BUhop, 
1  Cliff.  186. 

Liareombet  Circuit  Judge,  delivered  the 
opinion  of  the  courtc 

Before  considering  the  merits  a  question  of 
evidence  presented  by  the  appellee  may  be  dis- 
posed of.  Having  properly  reserved  an  ex- 
ception to  its  admission,  defendant  moved  to 
strike  out  certain  testimony  as  incompetent. 
The  circuit  court  denied  the  motion,  stating, 
however,  that  the  testimony  would  be  ignored 
stince  it  was  obnoxious  to  the  objection.  The 
testi  mony  complained  of  is  this:  Complainant 
had  prepared  exhibits  displaying  in  parallel 
columns  certain  paragraphs  of  complainant's 
copyrighted  books,  which  it  was  asserted  were 
infringed  and  corresponding  paragraphs  from 
defendant's  publication,  which  were  asserted 
to  be  such  infringements.  Witnesses  were 
then  called  who  testified  that  they  had  com- 
pared these  parallel  columns  with  the  original 
court  opinions  of  which  such  paragraphs  were 
claimed  to  be  syllabi,  and  thereupon  gave  the 
results  of  such  comparison,  in  some  instances 
poiniing  out  similarity  of  language  and  other 
indicia  tending  to  show  infringement,  and  in 
other  cases  testifying  generally  to  the  opinions 
they  had  formed  from  their  examination.  This 
testimony  was  not  in  any  true  sense  proof  of 
infringement.  Whether  an  examination  and 
comparison  of  any  particular  group  of  con- 
trasted paragraphs  with  the  original  sources 
from  which,  as  it  is  contended,  sucn  paragraphs 
are  derived  does  or  does  not  afford  internal 
evidence  of  literary  piracy  is  a  matter  which 
must  be  determined  by  the  court  or  the  master. 
Unfortunately  for  the  court,  there  is  no  easy 
substitute  for  the  laborious  work  of  such  com- 
parison; it  is  the  court's  Judgment,  and  not 
that  of  the  witness,  which  must  ultimately  de- 
termine the  question.  It  does  not  foDow, 
however,  in  a  case  like  this,  that  such  evidence 
should  have  been  rejected  altogether.  8o  far 
as  it  refers  to  specific  instances,  and  points  out 
comparisons  on  which  reliance  is  placed  by 
either  side,  it  is  of  incalculable  value  to  the 
court  in  facilitating  such  examination.  With- 
out the  elaborate  exhibits  in  this  case  and  the 
comments  thereon  which  point  out  the  specific 
points  contended  for,  it  would  have  required 
mooths  of  time  for  the  court  to  have  reached 
any  reasonably  adequate  conception  of  the 
merits  of  the  litigation.  Referring  to  similar 
testimony  in  Lawrence  v.  Dana,  4  Cliff.  1,  the 
court  says:  "Though  admissible  in  all  such 
cases,  the  opinions  of  experts  are  nevertheless 


in  their  nature  secondary  evidence;  but  the 
comparisons  made  by  them  .  .  .  have  very 
much  facilitated  the  investigations  made  the 
court.  Considerable  aid  has  been  derived 
from  that  source;  .  .  .  but  the  court  has  found 
it  necessary  to  re-examine  the  comparisons 
made  by  the  witnesses,  and  to  make  others  for 
themselves,  in  order  to  come  to  a  satisfactory 
conclusion.  Regarded  as  a  basis  to  enable  the 
court  to  compare  one  book  with  the  other,  the 
results  given  by  the  experts  .  .  .  have  proved 
to  be  of  great  service  to  the  court  in  estimating 
the  weight  to  be  given  to  their  respective 
opinions." 

The  facts  of  the  case  at  bar  are  as  follows: 
Complainant  was  the  publisher  of  a  system  of 
reports  appearing  weekly,  and  contaming  all 
the  opinions  of  various  courts  with  syllabi, 
statements  of  facts,  etc.,  prepared  by  com- 
plainant's editors.  These  are  the  well-known 
"Reporters,"  such  as  Atlantic  Reporter,  South- 
eastern Reporter,  Federal  Reporter,  etc.,  etc. 
In  connection  with  this  series  of  reports,  com- 
plainant published  in  monthly  parts  a  digest 
of  the  cases  prepared  from  the  syllabi  and  con- 
solidated at  the  end  of  each  current  year  (about 
September  1)  into  an  annual  volume  known  as 
the  American  Digest.  Both  the  reports  and 
the  digests  were  copyrighted.  Defendant  was 
the  publisher  of  a  rival  series  of  reports  ap- 
pearing weekly  and  containing  selected  opin- 
ions edited  with  syllabi,  statements  of  facts, 
etc.,  etc.  In  connection  with  this  series  of  re- 
ports (known  as  Lawyers'  Reports  Annotated) 
defendant  also  published  in  semi-monthly 
parts  a  digest  of  all  the  opinions  of  various 
courts,  consolidated  at  the  end  of  the  year  into 
an  annual  known  as  the  General  Digest.  The 
two  systems  were  in  active  competition,  and 
the  two  digests,  both  as  periodical  issues  and 
in  completed  form,  were  rival  publications, 
each  purporting  to  cover  practically  the  whole 
field  of  case  law  enunciated  by  aft  courts  of 
last  resort  in  the  United  States  for  the  year. 
Defendant's  digest  year  ended  about  the  same 
time  as  complainant's  and  this  suit  is  con- 
cerned with  the  publication  of  the  respective 
parties  for  the  year  ending  September,  1892,  it 
being  contended  by  complainant  that  in  prepar- 
ing the  paragraphs,  which  stated  the  law  or 
facts  in  cases  digested  in  defendant's  publica- 
tion, its  editors  had  substantially  appropriated 
the  labors  of  complainant's  editors  (as  found  in 
the  syllabi  of  the  "Reporters,"  and  in  the  par- 
agraphs of  complainant's  digest)  to  such  an 
extent  as  to  infringe  complainant's  copyrights. 
The  answer  denied  such  use. 

Defendant's  digest  was  prepared  in  part 
from  publications  not  protected  by  complain- 
ant's copyrights.  These  publications  include 
the  opinions  of  United  States  Supreme  Court 
as  published  in  advance  sheets  by  that  court, 
certain  English  and  Canadian  reports,  reports 
of  certain  intermediate  appellate  courts  of  Mis- 
souri and  Illinois,  reports  of  lower  courts  in 
Ohio  and  Pennsylvania,  the  District  of  Colum- 
bia cases,  the  Court  of  Claims  Reports,  and 
the  Interstate  Commerce  Commission  Reports. 
Inasmuch  as  none  of  the  sjrllabi  of  these  re- 
ports are  covered  by  complainant's  copyrights, 
this  suit  is  in  no  way  concerned  with  them. 
The  evidence  is  not  specific  as  to  the  number 
of  such  cases  included  in  defendant's  digest, 
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although  it  would  seem  to  be  an  easy  matter 
to  count  them,  but  it  does  appear  affirma- 
tively that  they  aggregate  a  comparatively 
small  fraction  of  the  whole.  The  complain- 
ant contends  that  such  fraction  is  about  one 
tenth;  the  circuit  court  finds  it  to  be  about 
W%;  we  do  not  find  sufficient  evidence  to  sus- 
tain such  finding,  but  it  is  not  now  necessary 
to  determine  the  precise  amount;  it  is  easily  as- 
certainable and  for  the  purposes  of  this  appeal 
it  is  sufficiently  proved  that  the  great  majority 
of  the  paragraphs  in  defendant  s  digest  were 
prepared  by  editors  who  had  before  them  in 
each  case  only  the  opinion  of  the  court  as 
printed  in  complainant's  reports  with  com- 
plainant's copyrighted  syllabi  and  notes.  The 
total  number  of  cases  digested  in  defendant's 
publication  is  about  19,000  distributed  into 
some  88,000  paragraphs. 

Upon  a  motion  for  preliminary  injunction 
complainant,  as  evidence  of  the  unfair  use  of 
its  work,  presented  an  exhibit  of  65  paragraphs 
taken  from  different  parts  of  defendant's  di- 
gest, which  it  was  contended  showed  on  Uieir 
face  that  they  were  taken  from  plaintiff's  syl- 
labi. Subsequently  complainant  presented  an 
exhibit  of  108  additional  paragraphs  of  a  simi- 
lar character.  The  court  referred  the  matter  to 
a  master  to  report  what  if  any  portions  or  par- 
agraphs of  defendant's  digest  infringed  plain- 
tm's  copyrights.  Before  the  master,  and 
within  a  limited  time  fixed  by  him,  plaintiff 
presented  an  exhibit  of  548  paragraphs  (in- 
cluding the  163  originally  produced)  which  it 
contended  showed  upon  their  face  conclu- 
sive evidence  of  piracy,  and  much  oral  testi- 
mony was  taken.  The  master  reported  that  of 
these  548  paragraphs  808  "appear  to  have  in- 
fringed the  copyright."  It  is  quite  apparent 
from  his  report  that  the  testimony  given  before 
him  and  the  extended  comparison  which  he 
made  satisfied  him  that  a  much  more  compre- 
hensive report  might  be  made,  but  that  he  was 
confined  by  the  order  of  reference  to  a  consider- 
ation of  the  specific  paragraphs  "presented  to 
him,"  and  that  he  was  to  report  only  cases 
"which  seem  to  be  from  themselves  in  connec* 
tion  with  the  opinions"  {i.  e,,  where  internal 
evidence  alone  showed  them  to  be)  clearly 
cases  of  piracy.  The  court  granted  a  prelimi- 
nary injunction  confined  strictly  to  "the  in- 
stances of  piracy  found  by  the  master."  All 
the  evidence  taken  down  at  that  time,  whether 
by  affidavit,  deposition,  or  otherwise,  includ- 
ing the  exhibits,  and  some  additional  testi- 
mony made  up  the  record  upon  which  the  case 
was  presented  to  the  circuit  court  at  final  hear- 
ing. Complainant  at  such  hearing  presented 
in  the  form  of  a  supplemental  brief  a  further 
exhibit  containing  several  hundred  additional 
paragraphs  alleged  to  be  infringements  and 
printed  in  parallel  column  with  corresponding 
copyrighted  para^aphs,  stating  that,  if  the 
court  adhered  to  its  former  ruling  that  only 
such  paragraphs  should  be  enjoined  as  showed 
on  their  face  and  without  reference  to  the  gen- 
eral proofs  that  they  were  pirated,  counsel 
would  not  ask  the  court  to  undertake  the  labor 
of  making  comparisons.  If,  however,  the 
court  should  undertake  to  decide  whether  or 
not  there  had  been  a  general  unfair  use  of  com- 
plainant's work,  the  supplemental  brief  was 
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submitted  as  a  convenient  guide  to  addiiioui 
internal  evidence  bearing  upon  that  issue. 

The  circuit  court  adhered  to  its  former  nl 
ing,  enjoined  the  808  paragraphs,  and  orders: 
an  accounting  of  profits  therefrom.  It  proved, 
of  course,  to  be  impossible  to  segregate  tl^ 
profits  for  these  specific  paragraphs,  and  coo- 
plainant  obtained  a  final  decree  for  six  <tQ'« 
and  costs.  Defendant  has  not  appealed  fn« 
the  finding  as  to  the  808  paragraphs,  but  ooo- 
plainant  has  appealed  contending  that  itwii 
entitled  to  more  extensive  relief. 

The  opinion  of  the  circuit  court  will  befoul, 
in  64  Fed.  Rep.  860,  25  L.  R  A.  441.  Tbf 
following  excerpts  succinctly  state  the  )i* 
governing  cases  such  as  this: 

"A  reporter  [of  opinions  of  a  court!  maf 
acquire  a  valid  copyright  for  theheidDOtei 
footnotes,  tables  of  cases,  indexes,  statemeni- 
of  fact,  and  abstracts  of  the  argomenuof 
counsel,  where  these  are  prepared  by  him  uJ 
are  the  result  of  his  labor  and  research.  So  be 
may  have  a  copyright  for  a  digest  or  svDopa 
of  judicial  decisions  and  the  selection  ami  sr 
rangement  of  cases  relating  to  a  particoii: 
branch  of  the  law.  The  copyright  prottcte 
only  the  original  work  of  the  reporter.  . 
[He]  has  no  monopoly  of  the  opiDions.  deri 
sions.  and  syllabi  prepared  by  thecoortsui 
judges.      .    .  These  opinions,  decisiow. 

and  syllabi  are  free  alike  to  all  digesters.  Bj 
when  notes  suitable  for  use  in  a  digest  bivr 
been  prepared  from  these  common  source^  f 
information  and  properly  secured  bycopf 
rights  a  subsequent  compiler  in  the  same  tt^ 
is  not  permitted  to  avail  himself  of  this  oiiiT! 
nal  work,  and  save  time  and  labor  for  bim^- 
hy  copying  from  the  property  of  others.  . 
He  may  take  the  original  opinions  and  prepsn 
from  them  his  own  notes,  'but  he  canDOt  fi 
clusively  and  evasively  use  those  alreadv  co. 
lected  and  embodied  by  the  skill  and  iodustr/ 
and  expenditures  of  another.'  " 

The  circuit  court  expressed  the  opinioo  thi 
"in  a  work  like  a  digest,  which  basfenea 
characteristics  of  a  directory,  an  index,  or  j 
road  book,"  "each  paragraph  is  separate  mJ 
distinct  from  another,  and  can  be  reoo^ 
without  in  any  way  destroying  Uic  effect  of  tbe 
remaining  paragraphs."  That  where  pW^'-' 
portions  can  be  separated  from  portioDS  o'' 
subject  to  criticism  injunction  should  pi  J^'.^ 
against  the  infringing  portions.  That  w«if 
Infringement  exists  "'there  are  always  siw* 
indications  which  disclose  the  presence  of  t^ 
pirate."  It  found  that  the  proof  showed  obIt 
308  instances  of  piracy,  and  reached  the  cos 
elusion  that  it  would  be  establishing  a  "^ 
gerous  precedent  to  condemn  the  entire  von 
when  less  than  one  per  cent  is  prored  to « 
piratical."  The  main  criticism  advanced  up* 
this  appeal  is  that  the  court  erred  in  treitw?' 
the  case  as  if  complainant  had  been  uosble  v 
unwilling  to  prove  more  than  808  instaocfs^ 
piracy.  It  is  apparent  that  the  circuit  (f^ 
and  the  master  (who  was  of  course  constmo* 
to  conform  to  the  views  of  the  court).  m^J 
treated  each  separate  "point"  in  a  sy'Jlf"  ]J 
the  subject  of  a  separate  copyright,  «'*°'  j 
acted  upon  the  principle  that  no  a"^  ^ 
fringing  paragraph  could  be  shown  to 
pirated,  unless  it  showed  upon  its  fsa-  '"^ 
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pendeDtly  of  all  other  proof,  language  unmis- 
takably borrowed  from  a  copyrighted  para- 
js^rapb.  To  such  an  extent  has  this  segregation 
been  carried  that  there  are  several  instances 
where  the  master  has  reported  that  there  was 
no  infringement  of  one  paragraph  in  the  head- 
note  of  a  particular  case,  although  he  has 
found  infringement  of  the  other  paragraphs  of 
the  very  same  headnote :  and  the  circuit  court 
has  so  held.  In  other  words,  where  it  has 
been  conclusively  shown  that  a  subsequent  di- 
gester has  made  an  unfair  use  of  the  syllabus 
of  his  predecessor,  and  has  left  the  evidences  of 
such  use  behind  him,  it  is  nevertheless  held 
that  to  the  extent  to  which  he  has  not  left  such 
evidence  behiod  him  the  court  will  presume 
that  he  did  not  avail  of  such  prior  syllabus  to 
save  himself  time  or  labor.  It  is  thought,  on 
the  contrary,  that  in  such  a  case  where  unfair 
use  of  any  part  of  a  svllabus  is  proved,  the 
burden  would  be  upon  the  unfair  user  to  show, 
if  he  can,  that  nevertheless  there  were  parts  of 
the  same  syllabus  that  he  did  not  so  use.  As  a 
result  of  this  method  of  examination  there 
seems  to  have  been  no  attempt  made  to  deal 
with  the  question  presented  by  the  pleadings, 
namely, — whether,  taking  each  copyrighted 
work  as  a  whole  and  considering  the  eviaence 
as  a  whole,  the  preponderance  of  proof  shows 
that  in  preparing  defendant's  publication  its 
editors  or  any  of  them  have  substantially  made 
an  unfair  use  of  such  copyrighted  work.  In 
consequence  it  has  been  necessary  for  this 
court  to  make  an  entirely  independent  exami- 
nation of  the  whole  body  of  proof,  instead  of 
the  ordinary  inquiry  upon  exceptions  to  mas- 
ter's findings,  where  it  is  usually  suflScient  to 
see  if  there  is  auv  evidence  to  support  such 
findings.  Upon  the  fundamental  i^ue  there 
has  been,  as  yet,  no  finding  at  all.  This  cir- 
cumstance will  account  for  the  inordinate 
length  of  this  opinion.  It  is  necessary  to  de- 
cide this  issue  of  fact  because  it  is  not  the  law 
that  a  copyrighted  syllabus  can  be  infringed 
only  by  a  reproduction  of  its  original  language. 
It  is  the  unfair  appropriation  of  the  labor  of 
the  ori^nal  compiler  that  constitutes  the  of- 
fense; identity  of  language  will  often  prove 
that  the  offense  was  committed,  but  it  is  not 
the  sole  proof;  and  when  the  offense  is  proved 
relief  will  be  afforded  irrespective  of  any  sim- 
ilarity of  language.  For  example  if  in  a  case 
like  this  defendant's  editors  should  one  and  all 
testify  that  they  made  up  their  digest  from 
complainant's  syllabi,  so  as  to  save  the  time 
and  trouble  necessarily  involved  in  an  inde- 
pendent examination  of  each  opinion,  there  can 
be  no  doubt  that  such  digest  would  be  held  to 
infringe  although  the  work  were  so  cleverly 
done  that  no  identity  of  language  could  be 
found  in  a  single  paragraph.  It  is  necessary, 
therefore,  to  see  how  far  complainant  has 
made  out  his  contention  that  this  was  precisely 
what  defendant's  editors  did. 

Before  discussing  the  testimony  it  may  be 
useful  to  refer  to  a  few  authorities,  and  to  set 
forth  some  general  principles. 

In  MyeT%  v.  CaUaghan,  5  Fed.  Rep.  726,  20 
Fed.  Rep.  441;  CaUaghany.  Myers,  128  U.  S. 
617,  82  L.  ed.  547,— complainant  was  the  owner 
of  the  Illinois  Reports,  prepared  by  one  Free- 
man, the  copyright  covering  only  the  head- 
notes,  statements  of  facts,  et  cetera.  Defend- 
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ants  published  a  series  of  reports  containing  the 
same  opinions,  and  with  headnotes,  etc.,  which 
they  claimed  were  original.  The  Supreme 
Court  (p.  660)  quotes  with  approval  from  the 
opinion  of  Judge  Drummond  in  the  circuit 
court:  "The  defendants  Ewell  &  Denslow, 
who  were  employed  b^  the  other  defendants 
to  annotate  these  decisions  or  reports,  both 
state  upon  examination,  that  their  work  was 
independent  of  that  of  Mr.  Freeman;  but  it  ap- 
pears from  the  evidence  that  all  the  volumes  of 
Mr.  Freeman  were  used  in  thus  editing  or  anno- 
tating, and  although  it  may  have  been  their  in- 
tention to  make  an  independent  work,  it  is  ap- 
parent, from  a  comparison  of  the  Freeman  vol- 
umes and  those  of  the  defendants,  that  the 
former  were  used  throughout  by  the  editors 
employed  by  the  defendants.  It  is  true  that 
in  each  volume,  perhaps  in  the  majority  of 
cases  there  is  the  appearance  of  independent 
labor  performed  by^them.  without  regard  to 
the  volumes  of  Mr.  Freeman;  but  yet  in  every 
volume  it  is  also  apparent  that  Mr.  Freeman  s 
volumes  were  used;  in  some  instances  words 
and  sentences  copied  without  change,  in  others 
changed  only  in  form;  and  the  conclusion  is 
irresistible,  that  for  a  large  portion  of  the  work 
performed  in  behalf  of  the  defendants,  the  ed- 
itors did  not  resort  to  original  sources  of  infor- 
mation, but  obtained  that  information  from 
the  volumes  of  Mr.  Freeman.  Undoubt- 
edly it  was  competent  for  an  editor  to 
take  the  opinions  of  the  Supreme  Court,  and 
possibly  from  the  volumes  of  Mr.  Freeman, 
and  make  an  independent  work ;  but  it  is  al- 
ways attended  with  great  risk  for  a  person  to 
sit  down,  and  with  the  copyrighted  volume  of 
law  reports  before  him.undertake  tomake  an  in- 
dependent report  of  a  case.  It  is  not  difficult 
to  do  this,  going  to  the  original  sources  of  in- 
formation, to  the  decisions  of  the  court,  the 
briefs  of  counsel,  the  records  on  file  in  the 
clerk's  office,  without  regard  to  the  regular 
volumes  of  reports.  Anyone  who  has  tried  it  can 
easily  understand  the  difference  between  the 
headnotes  of  two  persons,  equally  good  law- 
yers, and  equally  critical  in  the  examination  of 
an  opinion,  where  they  are  made  up  indepen- 
dent of  each  other;  and.  bearing  in  mind  this 
fact,  it  seems  to  be  beyond  controversy  that  al- 
though in  many,  and  perhaps  most,  instances, 
there  is  a  very  considerable  difference  between 
the  headnotes  of  the  defendant's  volumes  and 
those  of  the  plainiiff,  the  latter  have  been 
freely  used  in  the  preparation  of  the  former. 
.  .  .  Upon  comparing  parts  of  each  of  the 
volumes,  those  of  the  complainant  and  of  the 
defendants,  one  with  the  other,  I  think  there 
can  be  no  doubt  that  in  some  respects,  in  each 
case,  the  Freeman  volume  has  been  used  by 
the  defendants  in  the  headnotes,  the  statements 
of  facts,  and  the  arguments  of  counsel.  That 
is,  there  are  certain  unmistakable  indicia  that 
in  every  volume  prepared  by  the  defendants 
they  have  not  confined  themselves  solely  to  the 
original  sources  of  information,  namely,  the 
opinions  of  the  judges,  the  records,  and  the 
arguments  of  counsel."  And  defendant's  en- 
tire publications  in  that  case  were  held  to  in- 
fringe. 

In  Larcrence  v.  Dana,  4  Cliff.  1,  the  court 
says:  '*To  constitute  an  invasion  of  copyright 
it  was  not  necessary  that  the  whole  of  a  work 
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should  be  copied  nor  eyen  a  larse  portion  of 
it,  in  form  or  substance;  that  if  so  much  is 
taken  that  ...  the  labors  of  the  original 
author  are  substantially  to  an  injurious  extent 
appropriated  by  another  that  is  sufElcient. 
.  .  .  In  the  case  of  a  map,  guide  book,  or 
directory,  or  the  like,  where  there  are  certain 
common  objects  of  information  which  must, 
if  described  correctly,  be  described  in  the  same 
words,  a  subsequent  compiler  is  bound  to  do 
for  himself  that  which  was  done  by  the  first 
compiler;  that  he  is  not  entitled  to  take  one 
word  of  the  information  published  without  in- 
dependently working  out  the  matter  for  him- 
self, so  as  to  arrive  at  the  same  result  from  the 
same  common  sources  of  information." 
"Copying  is  not  confined  to  literal  repetition, 
but  includes  also  the  various  modes  in  which 
the  matter  of  any  publication  may  be  adopted, 
imitated,  or  transferred,  with  more  or  less 
colorable  alterations  to  disguise  the  source 
from  which  the  material  was  derived.*'  "Cir- 
cumstances altogether  inconclusive,  if  separ- 
ately considered,  may,  by  their  number  and 
joint  operation,  especially  if  corroborated  by 
moral  coincidences,  be  sufficient  to  constitute 
full  and  conclusive  proof."  "When  a  consid- 
erable number  of  passages  are  proved  to  have 
been  copied  by  the  copying  of  the  blunders  in 
them,  other  passages  which  are  the  same  with 
the  passages  in  the  original  book  must  be  pre- 
sumed, prima  facie,  to  be  likewise  copied, 
though  no  blunders  appear  in  them." 

In  List  Pub,  Co.  v.  Keller,  80  Fed.  Rep.  772, 
the  complainant  had  prepared  and  copyrighted 
a  directory  of  the  names  and  addi  esses  of  those 
persons  in  New  York  city  who  were  supposed 
to  be  people  of  fashion.  It  was  contended  that 
a  directory  published  by  defendant  was  an  in- 
fringement, and  application  was  made  to  the 
circuit  court  in  the  southern  district  of  New 
York  for  a  preliminary  injunction .  The  ques- 
tion was  whether  defendant  in  compiling  his 
directory  had  done  so  by  his  own  original  labor 
or  whether  in  order  to  spare  himself  time  and 
expense  he  had  copied  the  names  and  addresses 
in  plaintiff's  list.  It  appeared  that  plaintiff's 
list  contained  6,000  names  and  addresses  of 
persons  residing  in  New  York  city  out  of  the 
818,000  names  which  appear  in  the  general  city 
directory.  Defendant's  directory  contained 
8,500  names  and  addresses  of  persons  residing 
in  said  city,  and  of  this  number  2,800  appeared 
in  plaintiff's  list.  "The  fact,"  says  the  court 
"that  2,800  of  the  names  and  addresses  in  the  de- 
fendant's book  originally  appeared  in  the  com- 
plainant's book  would,  standing  alone,  be  quite 
Inconclusive.  But  when  it  is  shown  that 
thirty-nine  errors  in  complainant's  book,  con- 
sisting of  misprints,  erroneous  addresses,  inser- 
tion of  names  of  persons  who  never  existed 
.  .  .  are  reproduced  in  defendant's  book 
.  .  .  a  strong  presumptive  case  of  piracy  is 
made  out.  .  .  .  The  case  for  the  com- 
plainant is  such  as  to  call  for  a  full  and  ex- 
plicit vindication  on  the  ])art  of  the  defendant." 
And  on  the  strength  of  the  presumption  aris- 
ing from  the  thirty-nine  errors  publication  of 
the  2,800  names  was  enjoined,  although  as  to 
2,761  of  them  there  was  no  evidence  of 
piracy  at  all,  aside  from  such  presumption. 

In  Chicago  Dollar  Directory  Co,  v.  Chicago 
directory  Co.  66  Fed.  Rep.  977,  the  court  of 
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appeals  of  the  seventh  circuit  sustained  an  in- 
junction against  the  publication  of  a  busioess 
airectory  of  60,000  names  where  stxty-sevev 
blunders  In  complainant's  copyrighted  direc- 
tory bad  been  copied. 

'The  evidence  mainly  relied  upon  in  Ihe  cue 
at  bar  is  such  as  is  afforded  by  a  critical  cooi 
parison  of  corresponding  parafn^phs  frnxi 
complainant's  and  defendant's  syllabi  with  the 
original  opinions  which  they  profess  to  epito- 
mize. Now  if  there  be  anything  of  which  a 
court  may  be  supposed  to  take  judicial  notice 
it  is  of  the  fact  that  compendiums  of  the  fac*f 
and  law  in  any  particular  case  may  be  availed 
of  without  quotation.  The  briefs*  of  counsel 
are  a  great  aid  in  the  preparation  of  an  opinioo. 
the  record  can  be  examined,  the  salient  fa<*ts 
stated,  the  law  discussed  and  conclusion  ex 
pressed  in  much  less  time  and  with  far  less  labor, 
when  there  hasbeensucha  preliminary  winnow- 
ing of  the  whole  case.  And  in  many  instances 
by  reason  of  the  effort  to  avoid  the  not  impartiii 
presentations  of  fact  and  law  by  either  side,  tfat 
opinion  will  disclose  no  verbal  evidences  of  tbr. 
use  of  either  brief.  That  a  person  who  under 
takes  to  prepare  the  syllabus  of  an  opinion  e:D 
do  so  with  more  facility  and  in  less  time  if  ht 
already  has  before  him  a  syllabus  prepared  br 
someone  else  is  manifest.  If  he  also,  for  some 
reason,  wishes,  to  conceal  the  fact  that  he  bis 
used  this  other  syllabus  it  would  seem  not  t^ 
be  a  very  difficult* task  to  alter  its  structure.  \* 
substitute  synonyms,  to  revert  from  the  para 
phrase  of  the  syllabus  to  the  text  of  the  opio 
ion.  The  measure  of  his  success  in  so  dofn.:: 
will  depend  upon  the  degree  of  Crtre  exercisetl 
upon  bis  facility  in  the  use  of  language,  six! 
the  extent  of  his  vocabulary.  Therefore,  the 
mere  circumstance  that  the  language  of  a  later 
syllabus  differs  from  that  of  an  earlier  ouc. 
does  not  prove  that  the  draughtsman  of  tb« 
later  one  constructed  his  syllabus  wholly  from 
the  opinion,  without  making  use  of  the'ear'.ier 
one  to  lessen  his  labor  and  expedite  hb  work. 
If,  therefore,  the  proposition  above  quoted 
from  the  opinion  of  the  circuit  court,  riz.:  that 
''there  are  always  some  indications  which  dis- 
close the  presence  of  the  pirkte"  be  intende<i 
to  refer,  not  to  the  whole  work,  but  to  indi- 
vidual cases,  as  the  contex  would  seem  to  m 
p1y,weareunHbleto  assent  to  it.  Unfair  use  mar 
be  made  of  another's  copyrighted  paragraph, 
and  no  trace  left  of  such  use  in  the  resulting 
paragraph.  We  should  therefore  not  feel  cod 
strained  to  the  conclusion  that  infringemeo* 
can  be  shown  only  where  the  two  paragrapbt 
disclose  suggestive  verbal  identities. 

The  language  of  the  law  is  largely  technical 
there  are  very  many  words,  phrases,  and  ex- 
pressions which  naturally  suggest  themselvef 
to  the  trained  lawyer  who  speases  or  writes  that 
language.  Moreover,  a  single  sentence  of  ei 
treme  brevity  will  often  be  found  to  fully  ex- 
press the  legal  concept  which  may  be  spread 
forth  over  a  whole  page  of  some  opinion;  and 
the  briefer  the  sentence,  or  the  more  familiar 
the  concept,  the  greater  the  likelihood  that  in 
dependent  editors  will  express  themselves  in 
like  terms.  The  mere  circumstance,  therefore, 
that  two  syllabi  of  the  same  opinion  arc  found 
to  be  expressed  in  identical  language  is  not  al- 
ways sufficient  proof  that  the  one  was  bor 
rowed  from  the  other.    If,  however,  we  should 
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find  iDsUince  after  instance,  where  the  produc- 
tion is  continuous,  and  in  which  identity  of 
language  is  found,  not  only  in  mere  technical 
phraseology,  but  in  the  use  of  common  speech 
as  well;  not  only  when  the  "point"  i^  a  brief 
one.  but  when  it  covers  many  lines,  such  con 
tin  nous  identity  would  become  suggestive. 

Complainant's  copyrighted  Reporters  were 
issued  in  weekly  pamphlets, each  containing  sev- 
eral  cases,  ana  each  pamphlet  contained  the 
work  of  several  of  its  editors.     When  these 
pamphlets   were    distributed    to   defendant's 
editors,    each  pamphlet    was  digested  by  a 
single   editor.     Thus,    in    the    headnotes    to 
the    opinions  in    any   one    of   complainant's 
IMimpblets   we   would   expect  to   find    such 
variance   of   style    as    would    be    produced 
by  the  personal  equations  of  the  different  con- 
tributors.   In   the    headnotes  to  those  same 
cases  issued  by  defendant  we  would  expect  to 
find  the  uniformity  of  style  to  be  looked  for 
when  all  are  the  work  of  one  writer.     If  under 
such   circumstances  repeated  instances  were 
found  where  the  style  of  defendant's  syllabi 
is  identical  with  the  style  of  complainant's  it 
would  be  more  suggestive  than  if  all  the  earlier 
syllabi  were  also  the  work  of  one  man. 
'  It  is  conceded  that  defendant  placed  in  the 
hands  of  its  editors  the  several  pamphlet  issues 
of  complainant's  reporters  with  no  attempt  to 
eliminate  the  copyrighted  headnotes.    It  would 
have  been  easy  to  expunge  them  or  cover  them 
up.  and  that  is  what  has  been  done  in  prepar- 
ing the  digests  published  since  this  suit  was 
brought;  but  during  the  period  in  question  de- 
fendant chose  to  take  its  risk,  relying  solelv 
upon  the  good  faith  of  its  editors.     Of  course  it 
required  from  each  of  them  a  certain  amount  of 
work  in  return  for  his  pav,  and  from  the  very 
outset  it  exposed  each  of  them  to  a  constant 
temptation  which  must  have  been  hard  to  resist. 
Whenever  one  of  them  was  behindhand  with 
his  work,  or  sickness,  or  worry,  or  inconvenient 
surroundings  temporarily  dulled  his  intellect, 
it  was  to  be  expected  that  the  assistance  ready 
to   his    hand   in    the  copyrighted    head  note 
would  present  itself  most  alluringly.     There 
were  ei^ht  editors  (not  counting  two  who  only 
digested  100  cases  and  whose  evidence  was  not 
taken),  some  permanently  attached  to  defend- 
no  t's  staiT,  others  employed  temporarily.    It 
would  not  be  surprising  to  find  that  one  or 
more  of  them  yielded  sometimes  to  this  tempta- 
tion, and  it  would  certainly  seem  that  defend- 
ant's officers  should  have  contemplated  that 
possibility,  and  provided  against  it. 

When  a  pamphlet  was  sent  to  one  of  the  edi- 
tors to  digest,  a  record  was  necessarily  made 
of  it,  so  that  the  manager  or  editor  in  chief 
might  know  from  whom  headnotes  were  due. 
From  these  records  it  should  be  easy  to  ascer- 
tain who  was  the  individual  who  prepared  any 
particular  paragraph.  And  if  it  should  turn 
out  I  hat  two  or  three  out  of  the  eight  yielded 
to  the  temptation  and  '^conveyed"  the  com- 
plainant's work  so  clumsily  that  the  fact  re- 
mains self-evident  upon  mere  comparison, 
while  the  others  scrupulously  conformed  to 
instructions,  examination  of  these  records 
would  show  which  were  the  offenders  and 
which  not,  and  also  Just  what  part  of  the 
whole  work  was  done  by  them  respectively. 
These  records  are  not  produced,  and  of  all  the 
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many  hundred  paragraphs  complained  of,  we 
are  informed  as  to  the  authorship  of  but  thirty. 

Defendant  insists  that  it  had  the  right  to  put 
complainant's  pamphlets  in  its  editors  hands, 
since  the  opinions  therein  were  not  copyright- 
ed. Undoubtedly  it  had,  but  if  it  failed  to  take 
precautions  against  improper  use  of  them,  and 
m  conseq^uence  might  be  unable  when  chal- 
lenged with  a  prima  facie  case  of  unfair  use 
either  to  overcome  the  prima  facie  proof,  or  to 
segregate  the  work  of  the  unfair  users  from 
that  of  the  fair  users,  it  would  have  its  own 
officers  to  thank  for  that  result.  Ordinary  in- 
telligence would  surely  have  contemplated  the 
possibility  of  the  very  contingency  which 
complainant  asserts  has  happened. 

In  order  not  to  expand  this  opinion  unduly, 
much  of  the  testimony  relied  on  is  set  forth 
in  "Appendix  Notes. ''^  The  first  of  these  is 
Note  No.  1,  which  shows  the  result  of  an  in- 
vesti^tion  of  Pamphlet  No.  13  of  complain- 
ant's Pacific  RepoVter,  volume  29,  comprising 
pp.  844  to  941  of  I  hat  volume.  This  court  has 
made  an  independent  comparison  of  all  the  di- 
gest paragraphs  therein,  not  only  with  com- 
plainant's syllabi,  but  also  with  the  original 
opinions  as  now  found  in  the  bound  volume  of 
29  Pac.  Rep.  This  exhibit  is  persuasive  for 
the  reason  that  it  gives  a  continuous  showing 
of  all  the  work  done,  with  this  pamphlet  be- 
fore him  by  the  defendant's  editor  to  whom  it  i 
was  assigned;  there  has  been  no  selecting  of 
the  cases  helpful  to  complainant's  theory  and 
suppression  of  the  others.  Reference  to  the 
appendix  will  show  some  cases  where  the  lan- 
guage is  verbatim,  some  where  slight  changes 
are  made,  some  where  the  language  is  dissimi- 
lar, and  some  where  errors  and  overaights  of 
complainant's  editor  are  reproduced  in  defend- 
ant's paragraphs. 

It  seems  unnecessary  to  further  summarize 
this  note;  reference  may  be  had  particularly  to 
items  2,  4.  7,  13.  18,  19,  85,  48,  and  44.  Of 
this  exhibit  the  master  says  :  '*No  fair-minded 
person  can  compare  the  headnotes  in  pamphlet 
No.  12  of  volume  29,  Paci6c  Reporter  (and 
there  are  other  like  cases),  with  the  digest  para- 
graphs made  by  defendant's  editor  from  the 
opinions  in  this  number,  and  published  in  the 
Gkneral  Digest,  and  doubt  for  a  moment 
piracy,  and  particularly  when  the  digester  had 
before  him  headnotes  already  prepared,  even 
when  his  testimony  goes  to  show  that  no  use 
has  been  made  of  the  headnotes."  It  is  true 
that  ohly  a  fraction  of  the  forty- four  cases  In 
the  exhibit  bear  on  their  face  conclusive  evi- 
dence of  piracy,  such  as  the  copying  of  com- 
plainant's errors,  but  none  the  less  it  is  impos- 
sible to  escape  the  conviction  that  the  digester 
of  pamphlet  No.  12  has  systematically  made 
an  unfair  use  of  the  headnotes  he  found 
therein,  unless  we  are  prepared  to  assume  that 
through  some  mysterious  and  unconscious 
process  of  selection  he  was  so  unfortunate  as 
to  turn  for  help  to  complainant's  syllabi  only 
in  those  cases  where  existing  errors  made 
the  use  of  such  syllabi  peculiarly  dangerous. 
The  record  does  not  show  which  of  defend- 
ant's editors  digested  this  pamphlet,  but  had  he 
appeared  and  testified  that  in  doing  his  work 
he  made  no  use  whatever  of  complainant's  syl- 
labi the  natural  conclusion  in  the  face  of  the 
internal   evidence   would    be  that  historical 
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accuracy  is  Dot  his  strong  point,  and  whatever 
further  testimony  he  might  ^ve  as  to  the 
methods  he  used  when  digesting  from  com- 
plainant's pamphlets  would  necessarily  be  re- 
ceived with  caution. 

The  next  important  exhibit  (B)  is  also  a 
triple  column  presentation  of  cases  from  three 
pamphlet  numbers  of  the  Northeastern  Re- 
porter. Its  suggestive  features  are  Set  forth  in 
Note  No.  2.  It  covers  169  cases  exclusive  of 
one  in  which  the  svllabus  is  by  the  court.  The 
experience  derivea  from  an  exhaustive  exami- 
nation of  these  two  exhibits,  embracing  to- 
gether 213  cases,  shows  the  accuracy  of  the 
estimate  of  complainant's  editor  that  to  pre- 
pare similar  exhibits  covering  the  18,000  or 
14,000  cases  digested  from  complainant's  re- 
porters would  be  a  work  requiring  years  of 
continuous  labor.  Exhibit  B  presents  all  the 
cases  in  the  three  pamphlets,  thus  giving  the 
Dpportunity  to  observe  the  results  of  con- 
tinuous work  by  one,  two,n)r  three  digesters. 
The  result  is  to  confirm  the  conclusions  drawn 
from  Exhibit  A.  There  is  nothing  in  the  rec- 
ord to  show  which  of  defendant's  editors  di- 
Sested  any  one  of  the  syllabi  included  in  these 
^ree  pamphlets. 

The  next  Exhibit,  in  two  volumes,  *'C"  and 
''CC,"  presents  in  parallel  columns  the  syllabi 
of  complainant  and  digest  notes  of  defendant 
to  all  the  cases  in  vol.  19  of  the  Southwestern 
Reporter,  about  700  in  number.  It  has  been 
absolutely  impossible  to  make  an  exhaust- 
ive examination  of  this  exhibit.  The  wit- 
ness under  whose  supervision  it  was  prepared 
testified  to  the  conclusions  he  drew  from  it. 
His  statement  is  the  evidence  which  defendant 
moved  to  expunge,  and  of  course  it  is  only 
secondary.  We  have,  however,  been  able  to 
look  into  the  exhibit  sufficiently  to  reach  a 
conclusion,  examining  the  parallel  svllabi  with 
the  original  opinions  in  the  bound  volumes. 
Several  groups  of  five  or  ten  consecutive  cases 
have  been  thus  examined.  In  other  parts  of 
the  exhibit  other  groups  consisting  of  everv 
fifth  or  every  tenth  case  have  been  scrutinized, 
and  again  a  number  of  cases  which  the  wit- 
ness said  contained  common  errors  have  been 
carefully  studied.  Some  of  these  last  will  be 
found  in  Appendix  Note  No.  8,  among  them 
two  of  the  most  glaring  instances  of  copying 
errors,  vide  items  7  and  10.  And  there  is  a 
lar^  number  of  cases,  in  which  complainant's 
points  are  reproduced  verbatim,  or  with  trivial 
changes,  where  examination  of  the  opinion 
shows  that  the  peculiar  phraseology  is  not 
found  therein,  but  was  the  original  work  of 
complainant's  editor.  We  cannot  escape  the 
conclusion  that  some  at  least  of  defendant's  ed- 
itors who  digested  the  pamphlets  comprising 
this  volume  repeatedly,  if  not  habitually,  made 
an  unfair  use  of  the  copyrighted  work  of  the 
complainant. 

T^e  next  important  exhibit  is  the  so-called 
supplemental  brief  which  contains  the  548 
paragraphs  submitted  to  the  master  and  several 
hundred  additional  ones.  It  includes  some  of 
the  cases  already  covered  by  the  other  three 
exhibits,  but  in  it  are  also  found  many 
hundred  new  ones.  It  would  unnecessarily 
expand  this  opinion  to  undertake  to  enumerate 
the  most  characteristic  of  these  contrasted 
paragraphs,  even  in  the  footnote.  It  will  be 
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remembered  that  the  master  found  SOS  of 
the  548  paragraphs  to  contain  internal  evi- 
dence of  piracy,  and  to  his  finding  defendaats 
have  not  excepted.  This  exhibit  has  been 
carefully  studied  with  constant  reference  to  the 
original'opinions,  and  such  examination  was 
made  in  advance  of  any  reference  to  the  sched- 
ule annexed  to  the  master's  report  in  which  be 
indicated  in  what  paragraphs  he  found  evidesce 
of  piracy.  The  results  of  such  examinatiM 
were  noted  and  subsequently  compared  with 
the  master's  schedule.  Such  .comparisoo 
showed  that  his  work  had  been  most  careful 
and  conservative.  The  803  paragraphs  coo 
demned  by  him  are  distributed  between  342 
cases,  and  it  was  found  that  of  these  242  cases 
all  but  a  score  or  so  had  been  independeody 
marked  by  the  court  as  indicating  piracy  on 
their  face;  and  that  84  cases  in  which  he^  ihe 
master,  had  given  defendant  the  benefit  of  the 
doubt  had  been  marked  by  the  court  as  pirat- 
ical. Of  the  additional  cases  not  presented  to 
the  master,  but  included  in  the  supplemeot&l 
brief,  126  were  found  to  show  internal  evideoor 
of  pira^. 

The  nrst  three  exhibits  dealt  with  cooapar- 
atively  few  of  complainant's  copyrighted 
pamphlets.  This  last  exhibit,  however,  brotd- 
ens  tne  field  of  investigation,  and  shows  mosi 
clearly  how  widespread  was  the  unfair  use 
made  of  complainant's  work.  There  are  caseo 
where  internal  evidence  indicates  such  unfair 
use  of  svllabi  in  volumes  28,  29.  and  80  of  the 
Pacific  ^porter,  in  volumes  28  and  24  of  the 
Atlantic  Reporter  in  volumes  29,  80,  and  SI  of 
the  Northeastern  Beporter,  in  volumes  14  and 
15  of  the  Southeastern  Reporter,  in  volumes  10 
and  11  of  the  Southern  Reporter,  in  volumes  18, 
19,  and  20  of  the  Southwestern  Reporter,  and  in 
volumes  49, 50,  51,  and  52  of  the  Northwestern 
Reporter.  In  volume  24,  Atlantic  Reporter,  in- 
stances of  piracy  are  found  in  10  out  of  the  U 
pamphlets  comprising  it,  and  7  such  instances 
in  a  single  pamphlet.  In  volume  30,  Pacifie 
Reporter,  like  instances  are  found  in  4  oat  of 
9  pamphlets;  in  volume  29,  Northeastern  Re- 
porter, in  half  of  the  pamphlets;  in  volume  SO 
of  the  same  series  in  11  out  of  12  pamphlets  8 
instances  being  found  in  a  single  pamphlet,  in 
volume  81  of  the  same  series  in  7  out  of  10 
pamphlets.  In  a  single  pamphlet  of  volume 
52,  Northwestern  Reporter,  there  are  7  in- 
stances. In  volume  19,  South  western  Re- 
porter, instances  of  piracy  are  found  in  11  oat 
of  18  pamphlets,  and  in  one  single  pamphlet  of 
less  than  100  pages,  14  such  instances  are 
found. 

Complainant  supplemented  all  this  proof  by 
testimony  of  an  entirely  different  character. 
It  appeared  that  defendant's  syllabi  were  pro- 
duced at  a  rate  of  speed  which,  it  is  contended, 
indicated  that  thev  were  not  prepared  direct 
from  the  opinions  but  with  the  aid  of  some  ear- 
lier syllabus.  Two  of  the  defendant's  editors, 
who  were  temporarily  employed,  testified  that 
they  averaged  8  to  10  cases  a  day;  but  the  more 
experienced  men  who  were  regularly  emploved 
reached  a  much  higher  rate  of  speed.  One 
testified  that  he  averaged  20  to  80  cases  a  day: 
another  that  he  had  digested  80  to  40  cases  per 
day  of  eight  hours;  and  a  third,  who  did  most 
of  the  work,  that  he  could  (and  did)  digest  over 
24  patent  cases,  or  85  ordinary  cases,  making 
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75  to  100  digest  paragraphs  io  a  slnele  day. 
Eight  of  oomplainant's  editors  testified  to  a 
rate  of  speed  ranging  from  4  to  7  cases  a  day, 
the  two  most  experienced  of  them,  engaged  in 
similar  work  for  ten  and  twenty-three  years 
respectively  testify  that  the  best  they  could  do 
was  6  or  7  cases  a  day.  Finally  Mr.  Sickles, 
for  many  years  reporter  of  the  New  York 
court  of  appeals,  an  entirely  independent  wit- 
ness of  twenty-one  years'  experience  in  such 
work,  testified  that  he  had  not  "been  able  to  go 
over  more  than  seven  cases  in  one  day;'*  that 
his  average  was  about  four;  but  that  if  a  man 
had  a  case  with  a  headnote,  and  simply  changed 
the  form  of  the  headnote.  he  did  not  know  why 
be  might  not  pass  20  or  30  cases  a  day.  At 
the  hearing  before  the  master  an  offer  was 
made  on  behalf  of  defendant  that  two,  three, 
or  four  of  its  editors  should  in  the  presence  of 
the  master  digest  such  number  of  cases  of  aver- 
age length  and  styles  as  he  should  select  under 
such  conditions  as  would  insure  the  fact  that 
the  opinions  had  not  then  been  seen  by  the  di- 

?ister,  and  with  the  headnotes  obliterated, 
bis  was  objected  to  by  complainant's  counsel 
and  was  not  permitted.  Whether  or  not  such  a 
test  should  be  made  was  a  matter  largely  within 
the  discretion  of  the  circuit  court;  certainly  it 
was  not  error  to  exclude  it.  It  contemplated 
only  a  few  hours  work  to  be  done  under  cir- 
cumstances most  conducive  to  rapidity,  it  be- 
ing fully  realized  by  the  experimenter  that 
fsilure  to  come  up  to  the  measure  he  had  set 
for  himself  in  bis  oral  testimony  would  proba- 
bly lead  the  court  to  the  conclusion  that  such 
testimony  was  untruthful.  The  rate  of  speed 
attained  under  such  a  strong  stimulus  would 
not  fairly  represen't  the  rate  at  which  be 
worked  day  in  and  day  out  for  weeks  and 
months  continuously,  under  no  supervision 
and  under  varying  conditions,  mental  and 
physical. 

The  principal  editor  of  defendant  further 
testified  that  since  the  headnotes  have  been 
covered  up,  he  has  not  discovered  anv  change 
in  the  quantity  of  cases  digested  by  defendant's 
editors  in  any  given  time,  and  that  he  himself 
now  digests  more  cases  a  day  than  he  used  to, 
having  latterly  employed  a  stenographer. 

On  the  whole  we  are  not  inclined  to  give  as 
much  weight  to  this  argument  from  *'rate  of 
speed,"  as  we  thought  at  first  it  was  entitled 
to.  To  make  it  of  any  particular  value  the 
character  of  the  digest  paragraphs  would 
have  to  be  carefully  mvestigated, — a  most  la- 
borious process.  It  is  of  course  easy  to  con- 
ceive a  man  of  experience  in  such  work  dictat- 
ing ''disest  points"  to  50  cases  in  a  day,  but 
when  written  out,  they  might  not  be  very  use- 
ful finger  posts  to  the  propositions  of  law  dis- 
cussed and  laid  down  in  the  opinion. 

Irrespective,  however,  of  this  proof  as  to 
rate  of  speed,  it  is  apparent  from  the  evidence 
already  discussed  that  it  indicated  a  general, 
BTstematic,  and  widespread  unfair  use  of  com- 
plainant's copyrighted  work,  by  defendant's 
editors  or  some  of  them,  coupled  with  an  effort 
to  disguise  such  use.  A  prima  facie  case  was 
made  out  which  defendant  was  called  upon  to 
meet.  Defendant's  reply  to  the  case  thus  made 
was  a  denial  by  all  its  editors  that  they  had  made 
anyoiseat  all  of  complainant's  syllabi  in  the 
preparation  of  their  digest  points.  One  or  two 
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of  them  admit  that  after  their  own  work  was- 
done  they' may  from  curiosity  have  looked 
at  complainant's  syllabi,  but  the  whole  eight 
of  them  positively  assert,  each  for  himself  that 
he  obeyed  his  instructions,  and  "has  in  no  case- 
used  any  of  the  syllabi,  headnotes,  or  digest 
paragraphs  published  by  plaintiff.  .  .  . 
but  has  in  each  and  every  instance  prepared 
and  composed  all  paragraphs  and  propositions- 
directly  from  the  opinion  which  he  digested." 

As  indicated  above,  there  are  so  many  para- 
graphs in  defendant's  publication  where  the 
mternal  evidence  of  piracy  is  convincing  that 
a  mere  general  denial  by  the  writer  of  them 
that  he  made  any  use  of  the  copyrighted  syl- 
labi would  have  no  weight.  It  is  of  course 
conceivable  that  some  of  defendant's  editors 
carefully  followed  their  instructions  to  work  in- 
dependently of  syllabi  or  foot  notes,  while 
others  did  not.  Therefore  if  the  authorship  of 
the  manifestly  offending  paragraphs  were 
shown,  the  statements  of  those  who  wrote  the 
other  paragraphs  ml^ht  be  sufficient  to  rebut 
any  presumption  arising  from  mere  verbal 
identities  in  their  work.  The  record  shows 
quite  clearly  that  the  defendant  could  have 
shown  what  work  each  of  its  editors  did,  had  it 
chosen  to  do  so.  In  the  early  stag^es  of  the  case 
when  motion  was  made  for  preliminary  injunc- 
tion, the  editor  in  chief  was  able  to  make  an  affi- 
davit stating  the  precise  number  of  casea 
digested  by  each  one  of  three  of  the  editors, 
whose  answering  affidavits  were  temporarily  de- 
laved.  Another  editor  swears  that  he '  ^digested 
5&  cases  .  .  .  of  which  484  were  digested  from 
advance  sheet  of  [complainant's]  Reporters." 
Another  one  had  no  apparent  dimcuUy  in  pick- 
ing out  from  the  schedule  ln>  evidence  casea 
digested  by  him,  nor  in  indicating  some  of  the 
pamphlets"  from  which  he  di^sted.  At  the 
close  of  the  testimony  complainant's  counsel 
asked  defendant's  counsel  to  furnish  a  list  show- 
ing by  whom  each  one  of  the  pamphlet  num- 
bers of  the  complainant's  Reporters  referred 
to  in  the  bill  of  complaint  was  digested.  To 
this  defendant's  counsel  objected  that  it  would 
'Mnvolve  a  very  large  amount  of  labor,"  and 
no  such  list,  either  complete  or  partial,  has 
ever  been  presented.  As  was  indicated  above, 
if  this  failure  to  discriminate  should  leave  the 
denial  of  unfair  use  by  each  separate  witness 
handicapped  by  the  manifestly  piratical  para- 
graphs, which,  for  aught  that  appears,  are  his 
own  production,  defendant  cannot  complain 
since  it  has  failed  to  disclose  which  of  its  edit- 
ors it  was,  who  left  such  convincing  evidence 
of  piracy  apparent  on  the  face  of  his  work. 

It  becomes  necessary  next  to  examine  the 
testimony  in  order  to  see  what  discrimina- 
tion, if  any,  can  be  made  on  the  proof  as  it 
stands  between  the  evidence  of  the  different 
editors,  in  order  to  ascertain  what  weight 
should  be  given  to  their  respective  denials.  It 
will  be  remembered  that  defendant's  digest 
covers  19,000  cases.  The  circuit  court  found 
that  about  28  per  cent  were  digested  from 
sources  other  than  complainant's  reporters. 
Although  we  are  not  satisfied  that  so  high  a 
percentage  is  warranted  by  the  proof,  we  may 
accept  it  for  the  purposes  of  this  appeal.  That 
would  leave  70  per  cent  of  the  whole  number 
or  13,300  cases  digested  from  complainant's 
copyrighted  pamphlets.    Defendant's  principal 
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editor,  Herrick,  testified  thathedi^sted  10,000 
cases  ID  all;  this  would  inclade  7,000  cases  from 
complainant's  pamphlets,  and  indeed  the  wit- 
ness testified  that  tbe  proportion  of  his  work 
which  consisted  in  digesting  cases  from  the  lie- 
porter  was  70  to  76  per  cent.  He  examined  the 
list  of  alleged  infringing  paragraphs  submitted 
to  the  master,  and  testified  that  it  contained 
•only  seven  which  he  had  prepared,  and  pointed 
them  out.  The  schedule  annexed  to  the 
master's  report  shows  that  as  to  six  of  these  the 
master  found  that  there  was  no  internal  evi- 
dence of  piracy,  and  the  independent  examina- 
tion by  this  court  gave  the  same  result.  As  to 
the  seventh  (80  Pac.  Rep.  20)  the  master  found 
infringement,  and  the  court's  examination  con- 
firmed his  finding,  but  the  sole  internal  evi- 
dence of  piracy  is  identity  of  verbiage.  Such 
evidence  would  be  very  persuasive  were  the 
paragraph  one  of  many,  all  of  which  show 
verbatim  reproductionsofcomplainant'ssyllabi, 
but  when  the  paragraph  is  considered  by  itself, 
or  rather  with  the  other  six,  as  it  must  be  when 
testing  Mr.  Herrick's  testimony,  mere  verbal 
identity  in  a  single  instance  without  the  repro- 
duction of  any  errors  must  be  wholly  overborne 
by  tbe  positive  testimony  of  the  writer  that  his 
work  was  original.  Among  the  additional 
•cases  on  the  supplemental  brief  there  is  found 
another  case  digested  by  the  same  editor  (51  N. 
W.  868),  but  although  it  displays  suggestive 
verbal  identities  it  contains  no  errors.  Upon 
the  proof  then,  as  it  now  stands,  there  seems  no 
reason  why  the  evidence  of  Mr.  Herrick  should 
be  discredited.  As  to  the  7,000  cases,  there- 
fore, which  he  digested  from  the  copyrighted 
pamphlets,complainant's  prima  facie  case  is  suf- 
ficiently rebutted. 

As  to  the  other  seven  editors,  however,  the 
situation  is  different.  The  first  of  them  to 
give  evidence  testified  that  he  presumed  he 
digested  somewhere  near  1,000  cases  from 
complainant's  reporters:  that  he  only  found 
three  cases  digested  by  him  in  complainant's 
list  of  alleg^  infringing  paragraphs,  and 
he  identifies  those  three.  But  it  appears 
tbrtt  he  only  examined  "somewhere  in  the 
neighborhood  of  200"  of  the  paragraphs  on 
tbe  list  before  the  master.  For  augbt  that 
appears  the  most  convincing  instances  of  pi- 
racy found  among  the  remaining  848  para- 
graphs may  have  been  his  work.  The  next 
witness  could  not  tell  how  many  cases  he  di- 
gested, but  the  principal  editor,  Herrick,  tes 
tified  that  one  quarter  of  the  whole  was  done' 
by  him.  He  said  that  he  had  looked  over  a 
portion  only  of  complainant's  list  of  alleged 
infringements,  and  "found  some  to  be  work 
which  he  did;"  but  he  does  not  indicate 
which  they  are.  Other  evidence  shows  that  to 
this  editor  are  attributable  items  4  and  7  in 
Note  No.  8,  infra.  The  third  editor  to  testify 
said  that  he  digested  "less  than  a  thousand 
cases"  in  all,  which  would  include  about  700 
cases  from  the  copyrighted  pamphlets,  and 
that  he  found  that  twenty-one  paragraphs 
on  the  list  of  alleged  infringements  were  his 
work,  but  he  does  not  identify  those  twenty- 
one  paragraphs,  nor  is  there  any  evidence  to 
«how  which  they  are.  The  next  testified  that 
he  digested  563  cases  of  which  434  were  di- 
gested from  advance  sheets  of  complainant's 
publication.  He  did  not  examine  the  list  of 
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alleged  infringements,  and  of  course  does  not 
say  whether  or  not  it  includes  any  of  his 
work.  Other  evidence  indicates  that  item  5  in 
Note  No.  8,  is  to  be  credited  to  him.  The  next 
witness  (Famham)  digested  less  than  400  cases 
and  when  asked  if  any  of  his  paragraphs  were 
on  tbe  list  of  alleged  infringements  replied, 
•  *None  that  I  know  of. "  While  this  is  not  very 
positive  testimony,  we  may  give  it  tbe  benefit 
of  tbe  doubt  and  group  his  400  cases  with  Her 
rick's  7,000;  but  there  is  nothing  to  jdentifj 
them.  The  next  witness  testified  that  he  had 
digested  998  cases,  and  found  only  5  pvi 
graphs  which  he  had  prepared  on  complaiD- 
ant's  list;  but  there  is  no  evidence  to  identifr 
those  5  paragraphs.  The  seventh  associate 
editor  testified  that  he  digested  from  600  to 
800  cases,  all,  so  far  as  he  remembers,  from 
complainant's  pamphlets.  He  had  not  seen 
the  list  and  did  not  undertake  to  say  whether 
or  not  it  contained  any  of  his  work-  Other 
evidence  attributes  to  him  five  instances 
where  the  master  and  the  court  both  find  pi 
racy,  and  among  them  are  items  8,  9,  and  10 
in  Note  No.  8. 

As  indicated  above,the  mere  general  denial  of 
any  use  of  complainant's  syllabi,  where  the  de 
niers  are  themselves  the  authors  of  paragraphs 
which  are  manifestly  piratical. is  not  suflBcieoilT 
persuasive  to  rebut  the  prima  facie  case  made 
out  by  the  complainant.  The  situation  of  tbe 
case,  then,  is  as  follows:  Nearly  6,000  cases 
published  in  complainant's  pamphlets  with 
syllabi  and  footnotes  protected  by  copyrifht 
were  digested  by  persons  in  the  employ  of  de 
fendant,  who  repeatedly  and  systematically 
made  an  unfair  use  of  the  copyrighted  work 
in  order  to  save  themselves  the  time  and  labor 
of  original  investigation;  these  unfair  users 
endeavored,  so  far  as  practicable,  to  concea] 
the  fact  that  such  unfair  use  bad  been  made 
sometimes  successfully,  sometimes  not,  and  in 
consequence  it  is  not  practicable  now  to  deter 
mine,  without  evidence  which  they  do  not  of 
fer,  in  which  cases  an  unfair  use  had  boeo 
successfully  concealed  and  in  which  no  unfair 
use  was  in  fact  made.  In  such  a  oondition 
of  affairs  where  by  the  misconduct  of  de 
fendant's  employees  a  part  of  complaiDanis 
copyrighted  work  had  been  appropriated  by  de 
fend  ant,  and  so  mingled  with  original  matter 
contained  in  its  publication  that  no  one  except 
its  own  employees  who  did  the  wrong  can  seg 
regate  the  pirated  from  the  original  matter, 
and  tbey  do  not  make  such  segregation,  tbe 
whole  work,  or  so  much  of  it  as  lis  tainted  bj 
the  workmanship  of  the  unfair  users,  should  be 
enjoined  and  accounted  for. 

In  the  ease  at  bar,  therrfore,  the  decree  <^ 
the  Circuit  Court  is  reversed,  with  costs,  aod 
tbe  case  remitted  to  the  circuit  court  with  io 
structions  to  decree  in  favor  of  the  complaiD 
ant  for  an  injunction  against  defendant  s  Pi 
gest  for  1892,  except  so  much  thereof  as  con- 
tains paragraphs  digested  from  tbe  advance 
sheets  of  the  United  States  Supreme  Court, 
and  from  the  English,  Canadian,  and  other 
reports  referred  to  in  the  first  part  of  this  opin 
ion,  and  paragraphs  taken  from  syllabi  pre- 
pared by  the  court  with  the  privile^,  bow- 
ever,  to  defendant,  if  it  be  so  advised,  to 
show  by  competent  proof  to  the  court  or  Dts 
ter  which  paragraphs  in  said  Digest  were  pre- 
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pared  by  its  editors  Herrick  and  Faro  bam, 
with  tbe  further  privilege  of  moving  on  such 
proof  to  except  such  paragraphs  from  tbe  op- 
eration of  tbe  injunction.  But  if  defendant 
sbould  avail  of  this  privilege  tbe  case  shall 
then  be  reopened  sufficiently  to  allow  com- 
plainant if  it  be  so  advised  to  adduce  addi- 
tional proofs  tending  to  sbow  any  unfair  use 
of  complainant's  copyrighted  work  by  said 
two  editors  or  either  of  tbem.  The  circuit 
court  is  further  (instructed  to  decree  in  favor 
of  complainant  for  a  further  accounting  in  ac- 
cordance with  the  conclusions  hereinbefore 
-expressed. 

APPENDIX  NOTES.* 

NOTB  No.  1. 

Triple  Column  Exhibit  A,  put  in  evidence  by 
complainant,  oontaJns  the  syUabl  from  eaob  case 
contained  In  pamphlet  12  of  volume  29,  Pacific  Re- 
porter, covering  pp.  840-941,  except  four  cases 
where  the  syllabi  were  prepared  by  the  court.  Ar- 
rancred  in  parallel  columns  are  tne  correspondinff 
parairraphs  from  defendant's  digest.  A  third  col- 
umn contains  syllabi  of  the  same  cases  so  far  as 
ihey  bad  been  publisbed  in  tbe  oflBcial  reports  at 
tbe  time  the  exhibit  was  put  in  evidence.  The  of- 
ficial reporter  presumably  worked  from  the  oriffi- 
nal  opinions,  records,  briefs,  etc.,  without  aeelng 
complainants  books  or  pamphlets.  The  differences 
between  complainant's  syllabi  and  those  in  tbe  of- 
ficial reports  are  most  striking.  A  comparison  of 
complainant's  points  with  those  in  defendant's 
publication  drives  tbe  followinar  results,  every  case 
(except  tbe  four  where  svllabi  are  by  tbe  court)  bcf- 
iofr  separately  considered. 

1.  Kimmer  v.  BlaslDirame,  29  Pac.  857,  presents  no 
icdication  of  borrowlnir  from  complainant's  sylla- 
bus. 

2.  Yost  V.  Commercial  Bank,  29  Pac.  8S6.  Com- 
plainant's syllabus  states  that  the  court  held  tbat  a 
certain  certificate  to  a  chattel  mortgage  was  suf- 
ficiently signed  "W.  K.  J.  Secretary,'^  where  tbe 
body  of  tbe  certificate  recited  tbat  it  [the  mort- 
gage] was  made  (o  ^'TT.  IT.  J.  Secretary  of  .  .  . 
tbe  mortgagee  in  said  mortgage  named."  Tbe 
opinion  nowhere  suggests  that  the  certificate  re- 
cites tbat  mortgage  was  made  to  **W.  K.  J.  Secre- 
tary;" it  was  in  fact  made  to  the  bank.  Tbe  same 
syllabus  begins  a  second  point  with  the  statement 
**Where  a  note  and  mortgage  are  pleaded  and  set 
out  in  one  pcaragraph  of  the  answer,  etc."  Refer- 
ence to  the  opinion  shows  that  "paragraph"  is  a 
mistake  for  "defense." 

Both  of  these  mistakes  appear  in  defendant's  syl- 
labus. 

3.  California  Southern  Hotel  Co.  v.  Callender,  29 
Pac.  859. 

Action  to  recover  balance  due  on  a  subscription 
to  stock.  Query,  whether  it  was  necessary,  in  order 
to  prove  ownership  of  shares,  to  sbow  tbat  a  stock 
certificate  bad  been  issued.  Tbe  court  held  not,  for 
the  reason,  as  stated  in  tbe  opinion,  that  "tbe  com- 
pany was  not  bound  to  issue  certificate  until"  sub- 
scription is  fully  paid.  Complainant's  state  this,  in 
an  orisrinal  and  somewhat  awkwardly  expressed 
pbrase,  thus:  "it  [tbe  certlHcatel,  not  being  due 
until,  etc." 

Defendant's  point  uses  this  same  form  of  expres- 
sion: "as  it  [tbe  certlfiCHte]  (s  not  due  until,  etc." 

4.  Wilson  V.  California  C.  R.  Co.  29  Pac.  861. 

Tbe  court  held  tbat  a  failure  of  a  common  ear- 
ner to' deliver  tbe  goods  carried  on  demand,  even 
after  the  tranMt  han  ceased  and  the  goods  have  been 
stored  at  place  of  cotislgnment.  Is  a  breach  of  the 
carrier's  original  contract.  Complainant's  syllabus 
wbolly  omitted  tbe  statement  that  tbe  transit  bad 
ceased. 


*The  four  pamphlets  mentioned  In  these  notes 
yere  all  digested  by  one  man  who  was  employed  by 
defendant  only  during  a  short  period  of  great 
hurry  in  closing  up  the  work  of  tbe  year  and  who 
aid  all  his  work  in  another  state  and  digested  in  all 
only  434  cases  from  complainant's  publications. 
Moreover  8  of  tbe  10  cases  mentioned  in  note  3 
were  done  either  bv  tbat  man  or  one  other  similarly 
employed.  Defendant  bad  every  reason  to  consider 
these  men  trustworthy.  [Bd.] 


Defendant's  point,  whiob  is  a  verbatim  reproduc- 
tion of  complainant's,  omits  the  same  statement. 

Tbe  opinion  elsewhere  discussed  tbe  "negligence 
or  fault"  of  tbe  carrier,  using  tbat  phrase  repeat- 
edly with  the  words  in  tbe  sequence  given.  In 
complainant's  point  covering  tbat  part  of  the  opin- 
ion tbe  same  pnrase— **negligence  or  fault"  is  used. 

In  defendant's  corresponding  point,  wblob  con- 
tains tbe  substance  of  complainant's  point  with  its 
structure  inverted,  tbe  phrase  used  is  **faultor 
negligence."  There  Is  no  apparent  reason  why  a 
digester  direct  from  tbe  opinion  should  thus  trans- 
pose tbe  words  found  therein,  but  If  It  were  sought 
to  change  the  language  of  the  point,  Just  such  a 
transposition  would  be  natural. 

5.  ^rst  Nat.  Bank  v.  Falkenban,  29  Pac.  868. 
Complainant's  second  point  is  found  verbatim  In 

defendant's  Digest.  It  begins  with  tbe  words: 
^*Tbe  expression  "waiver  of  protest'  when  applied, 
etc.'*  It  would  have  been  equally  natural  to  begin 
"Tbe  phrase  *waiver  of  protest,'  etc,"  or  "the 
words  *  waiver,  etc.,'  "or  "a  waiver  of  protest  when 
applied."  That  defendant's  editor,  in  this  particu- 
lar Instance  happens  to  use  the  same  phrase  as 
complainant  does  not,  of  course,  prove  tbat  he  fol- 
lowed tbe  original  syllabus;  nor  does  tbe  fact  that 
tbe  rest  of  the  point  is  verbatim,  for  the  words 
found  in  it  are  the  ordinary  stock  terms  of  the  law 
of  negotiable  paper.  But  if  like  identity  of  lan- 
guage is  found  occurring  repeatedly,  it  becomes  a 
circumstance  proper  to  bo  considered  In  determin- 
ing tbe  question  at  issue,  and  tbe  more  frequent 
the  Identities  the  greater  tbe < weight  to  be  given  to 
this  circumstance.  When  two  men  undertake  to 
digest  each  a  hundred  opinions,  we  sbould  not  be 
surprised  to  find  tbat  in  one  or  two  or  three  In- 
stances they  bad  each  epitomized  an  opinion  In  a 
half  dozen  lines  Identical  in  verbiage.  But  if  we 
found  twenty  or  thirty  or  forty  such  Instances,  we 
sbould  be  likely  to  think  it  somewhat  singular,  and 
if  we  found  sixty  or  seventy  such  instances  would 
probably  Incline  to  the  opinion  that  something  else 
besides  chance  bad  bepn  at  work. 

6.  Fritts  V.  Camp,  29  Pac  867. 

Tbe  prominent  point  in  this  case,  with  tbe  dis- 
cussion of  which  tbe  opinion  begins,  and  which 
occupies  nearly  three  fourths  of  tbe  opinion.  Is 
whether  the  suit  (to  enjoin  defendants  from  dump- 
ing mining  d^bris^  etc.)  was  really  an  action  to 
quiet  title  to  real  estate.  Having  held  tbat  it  was. 
tne  court  in  a  dozen  lines  refers  to  tbe  state  Consti- 
tution, which  requires  all  such  actions  to  be  brought 
in  tbe  county  where  tbe  land  was  situated,  and 
concludes  with  a  direction  for  dismissal  as  tbe  court 
has  no  Jurisdiction. 

Complainant's  point  gives  tbe  provision  of  tbe 
state  Constitution.  So  dues  defendant's,  but  neitber 
of  them  hav«*  a  word  to  say  about  tbe  real  point  m 
tbe  case.  It  Is  of  course  possible  that  botb  editors 
committed  the  same  oversight,  but  certainly  it  is 
highly  improbable,  where  tbe  oversight  was  failure 
to  appreciate  what  three  fourths  of  the  opinion  was 
concerned  with. 

7.  Mastick  V.  Ban  Francisco  City  ft  County  Super. 
Ct.  29  Pac.  869. 

Except  for  the  omission  of  a  statement  of  the 
reason  of  tbe  decision,  defendant's  first  point  is  al- 
most a  verbatim  copy  of  complainant's,  the  main 
clauses  being  transposed.  The  question  In  the  case 
was  as  to  the  right  of  the  guardian  of  a  lunatic  to 
recover  a  will  of  bis  ward  from  the  pofisesslon  of  a 
person  to  whom  she  bad  delivered  it.  The  opinion 
reads  ^'some  time  after  such  delivery  Mrs.  L.  be- 
came incompetent."  Tbe  time  when  she  was  de- 
clared insane  was  not  at  all  material,  and  tbe  court 
does  not  refer  to  It;  but  complainant  in  Its  point 
instead  of  using  tbe  accurate  phrase  "t)efore  she 
became  incompetent,"  uses  the  inexact  one  "be- 
fore she  was  declared  innane.^^ 

And  defendant's  point  contains  tbe  same  Inexact 
phrase  "before  she  was  declared  Insane." 

7.  Widber  v.  San  Joaquin  Super.  Ct.  29  Pac.  870. 
Tbe  first  point  (except  for  omission  of  language 

of  a  statute)  and  tbe  second  point  m  botb  works 
are  verbatim  copies;  hut  the  second  point  is  also  a 
verbatim  copy  from  tbe  opinion. 

8.  Murray  v.  Colgan,  29  Pac.  871. 

Whatever  similarity  there  may  be  is  not  suffi- 
ciently suggestive  to  be  considered. 

9.  Los  Angeles,  P.  ft  6.  R.  Co.  v.  Humpp.  29  Pac. 

The  opinion  states  tbat  tbe  Judge  below  found 
tbat  a  certain  fence  would  cost  $103.  Botb  com- 
plainant's and  defendant's  point  state  this  as  a 
finding  "that  it  would  cost  only  $100."  Inasmuch 
as  tbe  evidence  showed  clearly  tbat  it  would  cost 
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more  than  $100,  it  is  not  surpiislng  that  both  editors 
should  have  Inserted  the  word  '*only;^*  but  both  of 
them  wholly  omit  another  point  raised  and  decided 
in  the  opinion. 

10.  Cowden  v.  Paolflc  Coast  8.  8.  Co.  29  Pac.  873. 
Defendant's  point  (of  four  linos)  is  a  verbatim 

copy  of  complainant^s. 

11.  San  Bernardino  &  £.  R.  Co.  v.  Haven,  29  Pac. 
876. 

Complainant's  second  point  reads:  "Where  the 
land  throuffb  which  a  rlffbt  of  way  is  sought  to  be 
taken  is  adapted  to  cultivation,  the  increased  cost 
of  cultivatina  it  caused  by  buildinir  the  road  may 
be  considered  in  assessing  damaires."  Defendant's 
reads:  **The  inereaaed  cottt  of  cuUivating  land 
through  which  a  right  of  way  is  sought  to  be  taken 
which  Is  adapted  to  cultivation,  caused  by  building 
the  road,  may  be  considered  in  assessing  damages.^' 
It  is  difficult  to  see  how  anyone  digesting  unham- 
pered from  the  opinion  could  have  produced  a 
statement  so  involved  and  awkward  as  this.  It  is 
apparently  a  rearrangement  of  the  words  of  com- 
plainant's point  in  a  different  sequence.  And, 
strange  to  say,  both  editors  are  again  inexact. 
The  'increased  cost"  was  not  of  cuUivaHnOn  but  of 
irrigatina  uncultivated  land  so  as  to  bring  It  under 
cultivation. 

12.  McCreery  v.  Wells,  29  Pac.  877. 

The  first  eight  lines  of  complainant's  first  point 
are  found  verbatim  in  defendant's. 

18.  Long  V.  Citizens'  Bank.  29  Pac.  878. 

Nearly  all  of  complainant's  first  point  is  found 
verbatim  in  defendant's.  It  appears  from  the 
opinion  that  action  was  brought  on  a  certificate  of 
deposit  issued  before  incorporation  and  signed,  as 
cashier,  by  the  person  who  afterwards  oecame 
cashier:  the  defendants  were  such  cashier  and  the 
promoters  of  t  he  bank.  The  court  held  that  neither 
the  bank  nor  the  promoters  were  liable,  but  only 
the  person  who  signed  as  cashier.  It  does  not  ap- 
p«jar  trom  the  opinion  that  any  of  the  defendants 
except  the  cashier  were  oi^erv  of  the  bank.  The 
complainant's  second  point,  however,  states  that  it 
was  held  that  '*the  promoters  and  subsequent  of- 
/leers."  other  than  tne  cashier,  were  not  liable: 
and  defendant's  second  point  makes  the  same  state- 
ment using  the  same  phrase,  **the  promoters  and 
subsequent  officers." 

14.  Ellis  V.  Porter,  29  Pac.  879. 

Except  for  the  omission  of  its  last  four  lines  com- 
plainant's point  Is  founded  almost  verbatim  in 
defendant's  digest. 

16.  Taylor  v.  Buf ord,  29  Pac.  880. 

Complainant's  first  point  is  found  verbatim  (save 
for  the  omission  of  two  unesBential  words)  in 
defendant's.  Defendant's  second  point  is  verbatim 
from  the  opinion. 

16.  Oodbe  Pitts  Drug  Co.  v.  Allen,  29  Pac.  881. 
Complainant's  first  point  is  reproduced  verbatim. 

17.  Bonnie  v.  Earll,  29  Pac.  882. 

A  point  containing  nine  lines  is  reproduced  ver- 
batim by  defendant,  the  same  words  (save  in  the 
substitution  of  *'8uch  testimony"  for  *'tt")  in  pre- 
cisely the  same  sequence.  Moreover,  the  court  in 
referring  to  certain  testimony  uses  the  expres- 
sion there  is  '"no  evidence  that"  the  witness  was 
actuated  by  ill  will.  This  is  paraphrased  In  t)oth 
complainant's  and  defendant's  point:  there  is 
'^^nothing  to  show  that." 

18.  Hershfield  v.  Hocky  Mountain  Bell  Teleph. 
Co.  29  Pac.  888. 

Complainant's  first  point  is  reproduced  verbatim 
in  defendant's  first  point.  The  opinion  quotes  from 
a  city  charter  as  follows:  '*City  council  shall  have 
power  to  Ucense,  tax,  and  regulate  .  .  .  street  rail- 
ways .  .  .  telephone  companies,  gas  companies,  and 
all  other  branches  of  business,  etc."  Complainant's 
first  point  begins  ''The  grant  in  a  city  charter  au- 
thorising the  council  'to  license,  tax,  and  regulate' 
telephone  companies  'and  all  their  branches  of  busi- 
ness, etc' "    Defendant  reproduces  the  error. 

19.  McBee  v.  McBee,  29  Pac.  887. 

A  suit  for  divorce  on  the  ground  of  habitual 
drunkenness.  Defendant's  point  Is  much  shorter 
than  complainant's,  but  contains  some  expressions 
characteristic  of  complainant's  and  not  found  in 
the  opinion.  The  court  epitomizing  the  evidence 
says  that  defendant  "onZi/  drank  when  he  happened 
to  come  to  town  .  .  .  SLnd  then  not  alwaus  to  excess.^* 
Complainant  paraphrases  thus  "his  drinking  was 
mostly  when  he  went  to  town  ...  and  then  rarely 
to  erceiis,"  and  this  clause  defendant  reproduces 
verbatim. 

20.  Rader  v.  Barr.  29  Pac.  889. 
Complainant's  point  reads:  "An  appeal  will  not 

lie  from  a  Judgment  entered  in  a  Justice's  court 
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against  defendant  by  consent."  Def endaDt*8 1 
"An  appeal  will  not  lie  from  a  Judgment  entered  by 
consent  against  defendant  In  a  Justice's  ooun." 
Both  contain  unnecessary  words;  a  peruaal  of  the 
opinion  shows  that  the  circumstance  that  Judgmtot 
was  in  a  jvgtice*s  court  was  wholly  immateriai. 

21.  Sears  v.  Martin,  29  Pac.  890. « 

The  similarities  are  not  especially  suggestive, 

22.  House  v.  Fowle,  29  Pac.  890. 
Complainant's  first  two  points  are   reproduoc^l 

verbatim  by  defendant .  The  same  is  true  of  a  t  hird. 
except  that  "deceased  husband"  appears  izistaiG 
of  "decedent."  The  opinion  and  statement  of 
facts  (which  is  by  the  court)  set  forth  that  \bt 
widow  "did  not  give  any  intimation  that  she  in- 
tended" to  claim  dower;  and  again  *^t  no  time 
gave  any  intimation  that,  etc."  This  is  para- 
phrased In  both  complainant's  and  defendants 
third  point  *'did  not  intimate  her  intention.*^ 

28.  Johnston  v.  Letson,  29  Pac.  898. 

Except  from  a  statement  of  the  provtstons  of  a 
statute  defendant's  point  reproduces  oompiain- 
ant's  point  verbatim. 

24.  Youree  v.  Territory,  29  Pac  8W. 

There  is  great  similarity  between  the  first  poioti 
of  both  parties.  In  the  second  point  both  editors 
have  Inserted  an  unnecessary  word  not  found  in  tbe 
opinion.  Inasmuch  as  one  oblect  of  both  is  to  make 
their  points  as  brief  as  possible  this  circomstance 
is  suggestive.  The  language  of  the  opinion  is:  "He 
[defendant]  said  he  was  arrested  down  there  f«;r 
robbing  tbe  government  and  said  it  cost  a  good  de^i 
of  money  to  get  out  it."  Both  editors  parapbrawd 
the  latter  part  of  the  sentence  thus:— *4t  cost  him 
a  good  deal  of  money  to  get  out  of  it." 

25.  Converse  County  Comrs.  v.  Bums,  29  Pac.  8B6. 
The  opinion  is  a  very  long  one,  and  there  is  no 

especially  suggestive  similarity  tietween  the  points. 

iQ.  Bohm's  Estate  v.  Hoffer,  29  Pac.  9Q&. 

This  opinion  Is  very  short,  and  there  is  no  sugges- 
tive similarity  between  the  points. 
•27.  Wyattv.  Larimer  &  W.lrrlg.Co.  29  Pac«i«. 

Defendant's  points  are  manifestly  taken  direct 
from  the  opinion. 

28.  Colorado  Soap  Co.  v.  Bums,  29  Pac  91&. 
There   Is  more    difference    than  usual  In    tbe 

language  used. 

29.  Jessup  V.  Whithead,  29  Pac  916. 

The  resemblances  are  not  eepeclally  suggestive 

80.  Goard  v.  Gunn,  29  Pac  918. 

Tbe  resemblances  are  not  especially  suggestive. 

81.  Bush  V.  Roll.  29 Pac  919. 

Tbe  opinion  is  ten  columns  long.  The  two  editors 
produced  each  but  a  single  point  leas  than  ten  line« 
long  identical  in  concept  and  structure  and  ncsriy 
verbatim. 

32.  Smith  v.  People,  29  Pac.  924. 

Tbe  opinion  quotes  a  provision  of  statute  that 
actions  to  determine  interests  in  land  "shall  be 
tried  in  the  county  in  which  the  suMert  of  tke  or- 
tion  or  some  part  thereof,  is  situated."  Both  edi- 
tors give  this  "shall  be  tried  in  the  county  in 
which  the  land  or  some  part  thereof,  is  situated.'' 

88.  Wagner  v.  Law,  29  Pac  027. 

Motion  to  modify  a  judgment  was  denied,  as  the 
court  says,  "on  tbe  ground  that  the  question  uinm 
which  this  court  affirmed  the  decision  of  tbe  supe- 
rior court  was  raised  for  the  first  time  in  this  court, 
and  was  not  suggested,  raised,  or  argued  in  tbe  su- 
perior court."  Both  editors  paraphrase  this  lo 
identical  language  thus:  "On  the  ground  that  tbe 
rulina  question  was  not  raised  in  the  court  betow." 

84.  Brown  v.  WlnehlU,  29  Pac.  927. 

Tbe  question  was  as  to  propriety  of  allowing  an 
item  paid  for  stenographer's  minutes  as  pert  of 
tbe  costs  of  appeal.  Both  editors  use  the  expres- 
sion "on  revertkU  of  the  Judgment  on  appeaL'*  A 
perusal  of  the  opinion  shows  that  tbe  circumstance 
that  Judgment  was  reversed  was  ImmateriaL 

8&.  Fransloll  v.  Bnie,  29  Pac.  928. 

Complainant's  first  point  except  its  flrat  two  lines 
is  reproduced  verbatim,  so  is  greater  part  of  tbe 
second  point.  Referring  to  the  admissibility  of  a 
certain  written  instrument,  the  opinion  saj?: 
"There  might  have  been  such  oonditions  surround- 
ing the  making  of  the  contract  ...  as  would  bare 
Justified  the  admission  of  such  writing  in  evidence, 
even  althmMh  when  ctmstrued  alone  it  could  only  be 
interpreted  as  contended  for  by  the  appellant." 
In  paraphrasing  this  both  editors  use  tbe  same 
expression  "epen  if  looking  al  the  instrument  akme" 
it  would,  etc. 

86.  Tustln  V.  McFarland,  29  Pac.  989. 

The  resemblances  are  not  especially  suggestive. 

87.  Lacy  v.  North  Olympla  Land  Co.  29  Piac.  989- 
The  resemblances  are  not  especially  suggestive. 


1897. 


Wbbt  Publibhiko  Co.  t.  Lawybrs'  CoOpsratiyb  Publishing  Co. 


418 


38.  Scoland  V.  Scoland,  20  Pao.  900. 

The  opfniOD  says  ^^otlon  for  a  nonsuit  was 
made  at  the  close  of  plalnttlTs  testimony."  In  his 
fourth  point  oomplainant^s  editor  states  that  the 
mocfon  to  dismiss  was  made  **after  the  close  of 
plaf ntllTa  testimony.**  A  cbangre  of  no  particular 
importance,  but  defendant's  fourth  point,  which 
reproduces  complainant's  verbatim,  shows  the 
same  change. 

30.  White  V.  Johnson.  20  Pac.  fiSS. 

Tbere  are  no  suirgestlve  resemblances  in  this 
case.  Defendant's  points  seem  to  be  taken  direct 
from  the  opinion. 

40.  Demattos  v.  New  Whatcom,  29  Pac.  988. 
There  is  nothlnff  in  defendant's  points  to  indicate 

any  resort  to  complainant's. 

41.  Taooma  Lumber  &Mf 9.  Co.  v.  Wolff,  20  Pac. 
080. 

Defendant's  point  Is  an  inversion  of  complain- 
ant's* the  same  words  beinv  used. 

42.  Cbapio  V.  Bokee,  20  Pac.  006. 
Defendant's  points  seem  to  be  taken  direct  from 

the  opinion. 

4a  Stimson  Mill  Co.  v.  Harbor  Line  Comrs.  29 
Pac.  988. 

Here  again  both  editors,  althoufrh  it  is  their  ob- 
ject to  condense,  have  luffsred  in  an  unnecessary 
word,  and  that,  too.  In  a  sentence  which  purports 
to  grlve  the  provision  of  a  clause  of  the  state  Con- 
stitution. The  opinion  shows  that  the  question  was 
""as  to  the  Jurisdiction  of  the  board  to  establish 
harbor  lines  in  navifrable  waters  in  front  of  a  town 
as  distinffuisbed  from  a  city,"  under  article  15  of 
the  Constitution.  No  other  phrase  than  ''navljni- 
ble  waters  in  front  or'  is  used  In  the  opinion.  But 
complainant's  point  states  that  the  Constitution 

I>rov1des  for  "'commissioners  to  establish  harbor 
ines  in  naviflrable  waters  lyino  in  front  of  cities." 
And  defendant  uses  the  same  phrase  verbatim. 
44.  State  V.  Womack,  29  Pac  080. 
Complainant's  first  point  reads:  "An  indictment 
for  oonspirlns  to  bribe  a  member  of  the  board  of 
education  charged  that  defendant  did  then  and 
tbere  conspire  together  to  tempt,  seduce,  bribe,  and 
corrupt  said'  member  *by  then  and  there  offering  to 
pay'  him  $&,000, '  all  of  which'  defendants  '  did  and 
performed  to  unlawfully  and  corruptly  induce,  in- 
fluence, and  bribe  said' member,  flefdthat  .  .  . 
the  indictment  charged  the  commission  of  a 
crime."  The  indictment  as  set  forth  in  the  opinion 
used  the  name  of  the  person  bribed  wherever  the 
words  "said  member"  or  "*him"  are  used  in  the 
above  point. 

Defendant's  point  reads: 

*'An  Indictment  for  an  attempt  to  bribe  an  exec- 
utive ofBcer  charging  that  the  defendants  did  ^then 
and  there  conspire  together  to  tempt,  seduce,  bribe, 
and  corrupt'  said  member  'by  then  and  tbere  of- 
fering to  piEkv'  bim  $5,000,  "all  of  which  defendants 
did  and  performed  to  unlawfully  and  corruptly  in- 
duce. Influence,  and  bribe  said'  member,  —  suffi- 
ciently charges  that  the  money  was  offered." 

Neither  the  the  word  "'offlcer"  nor  the  word 
"member"  is  used  In  the  indictment. 

The  above  seems  to  sustain  complainant's  con- 
tention as  to  this  point,  namely,  that  defendant's  ed- 
itor undertaking  to  paraphrase  complainant's  point 
found,  by  reference  to  the  bribery  statute  which  Is 
quoted  in  the  opinion  a  deslgrnatlon  convenient  to 
use  in  such  paraphrase,  viz,,  "'executive  oflBcer;" 
that  either  because  his  work  was  Interrupted  or 
for  some  other  cause  he  neglected  to  stick  to  this 
new  designation  and  has  incautiously  returned  to 
the  complainant's  word  ''member. "  Thus  the  very 
effort  to  conceal  a  resort  to  complainant's  point 
has  made  that  fact  more  manifest.  Tt  would  cer- 
tainly seem  that  a  person  who  consulted  the  opin- 
ion alone  would  have  been  consistent  and  used  the 
same  designation  throughout  the  point. 

NOTB  No.  2. 

The  second  so-called  Triple  Column  Exhibit  B  in- 
cludes all  tbe  cases  consecutively  reported  in 
volume  81  of  the  Northeastern  Reporter,  published 
by  the  plaintiffs,  from  page  885  to  page  655.  It 
covers  l^os.  6, 6,  and  7. of  the  pamphlets  In  which 
this  Reporter  is  first  issued  and  which  were  used 
by  defendant's  editors.  Whether  the  work  on  all 
these  cases  was  done  by  a  single  one  of  defendant's 
editors  or  not  is  uncertain.  Every  one  of  tbe 
cases  in  this  exhibit  (except  five  or  six  in  which  tbe 
headnote  Is  by  the  court)  oave  been  examined,  and 
the  "'points"  published  in  defendant's  digest  coro- 

Sred  with  the  opinion  and  head  notes  first  pub- 
hed  in  the  Northeastern  Beporter,  tbe  book  used 
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being  the  bound  volume  in  the  Law  Library.  It 
would  unnecessarily  expand  this  note  to  refer  to 
every  such  case.  Generally  speaking  there  is  about 
the  same  proportion  of  cases  where  complainant's 
points  are  reproduced  vertMtim  m  defendant's  di- 
gest, and  about  the  same  proportion  of  changes  in 
structure  of  the  sentences.  Those  cases  which 
show  something  more  than  mere  Identity  of  lan- 
guage are  hereinafter  noted. 

LMoCarthy  v.  Foster,  81 N.  B.  885. 

Action  against  lessor  by  lessee's  employee  for  in- 
juries caused  by  the  fall  of  an  elevator.  Defense, 
contributory  negliaence.  The  complainant's  point 
states  that  notices  bad  been  posted  prohibiting  all 
persons  '*f rom  passing  up  and  down  in  the  etova- 
tor"  also  that  plaintiff  '^entered  and  started  it."  In 
both  particulars  defendant's  point  conforms 
closely.  The  opinion,  however,  shows  that  it  was 
not  the  cage  or  box  elevator  Into  which  one  erUera, 
but  a  mere  moving  platform.  The  notices  forbade 
passing  up  or  down  upon  it,  and  the  court  in  an 
opinion  one  column  long,  uses  the  phrase  *"upon 
the  elevator"  ten  times.  Neither  complainant's 
nor  defendant's  points  ref6r  at  all  to  the  equally 
important  point  also  made  in  the  opinion  that  Tt 
made  no  difference  an  aoainst  the  letsor  that  owing 
to  the  piling  of  merchandise  in  the  shaft,  plaintiff, 
whose  duty  It  was  to  start  It,  could  not  start  it  ex- 
cept by  going  upon  it  to  handle  certain  ropes. 

£  Be  Smith,  81  N.  B.  887. 

Complainant's  point  contains  twenty-four  lines. 
It  indicates  that  the  point  decided  was  that  certain 
stocks  and  securities  held  in  trust  for  a  married 
wonuin  under  the  will  of  her  fatber,  sucb  married 
woman  being  dead  leaving  no  issue  nor  father  nor 
mother,  nor  nephews  nor  nieces,  would  go  to  her 
sole  surviving  brother  except  $5,000,  to  her  husband 
under  a  statute  cited.  Defendant's  point  resembles 
complainant's  very  closely  although  it  Is  shorter, 
words  and  phrases  being  eliminated.  It  states  the 
point  as  does  complainant's. 

The  opinion  is  quite  short,  only  one  column,  and 
it  states  the  real  point  at  issue  so  plainly  that  it  is 
difficult  to  see  how  anyone  could  mistake  it  The 
married  woman,  dauirnter  of  the  first  decedent,  had 
made  a  will  leaving  ail  her  property  to  her  husband, 
and  tbe  court  held  that  she  had  no  power  of  disposi- 
tion by  her  own  will  over  tbe  personal  property 
into  which,  In  conformity  with  tbe  provisions  of 
his  will,  tbe  original  testator's  real  estate  had  been 
converted.  Neither  complainant's  nor  defendant's 
point  gives  the  slightest  intimation  that  the  daugh- 
ter had  herself  made  a  will,  nor  what  was  the  real 
question  decided. 

8.  Traders'  Ins.  Co.  v.  Race,  81 N.  E.  80S. 

Complainant's  point  reads:  "A  court  of  equity 
will  not  hold  a  policy  void  because  the  premises 
have  become  vacant,  contrary  to  a  condition  in  the 
policy,  when  the  evidence  wholly  fails  to  show  that 
the  huUdino  would  not  have  been  burned  vreei«elv  as  it 
wa»  if  it  had  been  occupfed."  Except  for  tbe  omis- 
sion of  the  word  '"wholly"  defendant  reproduces 
this  point  vertMtim.  It  Is  suggestive  that  botb  edit- 
ors snould  have  used  the  precise  form  of  expression 
italicized  above  when  paraphrasing  the  opinion, 
which  says  that  appellants  must  prove,  not  merely 
that  the  premises  were  vacant  at  tbe  time,  "but  that 
such  vacancy  or  unoccupancy  contribuud  in  some 
degree  to  the  causing  of  that  fire  or  tbe  prevention 
of  its  extinguishment." 

4.  Chicago  A  A.  R.  Co.  v.  Fisher,  81  N.  B.  408. 

Complainant's  point  reads:  "In  an  action  against 
a  railroad  company  for  injuries  to  a  passenger  rid- 
ing on  the  platform  of  a  car,  an  instruction  that 
the  plaintiff  as  a  passenger  was  not  required  to  ex- 
cerclse  extraordinary  care,  or  manifest  the  higheat 
degree  of  prudence,  is  not  obnoxious  to  the  objec- 
tion that  it  relieves  the  plaintiff  of  the  duty  of  ex- 
ercising care  proportioned  to  his  extrahaaardous 
position.''*  Derenaant's  point  Is  a  verbatim  repro- 
duction except  that  "proportioned"  is  changed  to 
"proportional."  and  tbe  words  "to  avoid  injury" 
are  Inserted.  The  reporter  gives  a  brief  statement 
of  facts,  not  by  the  court, which  is  covered  by  copy- 
right, and  which  contains  the  text  of  the  instruc- 
tion. Evidently  defendant's  editor  took  his  state- 
ment of  tbe  instructions  from  one  or  other  of  the 
copyrighted  sources,  for  the  opinion  only  para- 
phrases the  instruction  and  gives  it  thus  ...  be 
was  not  required  by  law  to  exercise  extraordinary 
or  the  highest  degree  of  care;*"*  there  is  nothing  In  the 
opinion  to  suggest  tbe  words  "manifest"  or  "pru- 
dence" which  are  found  In  the  points  of  both  sides. 
Moreover  complainant's  editor  was  inexact  in  tbe 
other  italicizeo  passage,  wblcbdefendantevidently 
copied,  for  the  phrase  the  court  used  was  ^^care 
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proportioned  to  the  apparent  [danger  of  the  sUua- 
tion.^' 

6.  WIsoooBln  C.  R.  Co.  v.  Robs,  81  N.  E.  412. 

Wbere  the  opiDion  says  it  ts  oot  pretended  the 
trustees  were  appointed  by  or  '*actiD(r  under  anu 
order  of  eourt/^  com plalnant^s  editor  writes  '*act- 
inflr  under  the  order  of  anv  cowrt;^^  and  defendant's 
editor  does  likewise. 

6.  Matson  v.  Alley.  31  N.  B.  419. 
Compiainanrs  point  reads:  *'A  Judfnnentnoteof 

a  corporation,  executed  by  its  president  and  secre- 
tary, is  valid  as  a  note  where  mt  attempt  i»  made  to 
eonfets  judgment  *m  M."  Defendant's  point  is 
nearly  verbatim,  preservinff  the  italicized  clause, 
fiut  such  clause  is  entirely  superfluous  for  the 
opinion  expressly  says  that  it  was  unnecessary 
to  consider  tbae  feature  of  the  notes,  namely,  the 
power  of  attorney  to  confess  Judinnent. 

7.  Chicaffo  Attachment  Co.  v.  Davis  Sewlnar  Mach. 
Co.  81  N.  B.  488. 

The  opinion  contains  a  quotation  from  the  Illi- 
nois statute  of  frauds  containing  this  clause  **tin- 
less  such  contract,  or  some  memorandum  or  note 
thereof,  shall  be  in  writlnu."  Undertaking  to  give 
the  same  Quotation  in  his  first  point  complainant's 
editor  writes  **some  nnte  or  memorandum,^^  and  de- 
fendant's editor  makes  the  very  same  transposi- 
tion. 

8.  Buffalo  V.  Chadeayne,  81 N.  E.  448. 

The  question  in  the  case  was  as  to  defendant's 
right  to  erect  wooden  buildings  within  certain 
limits,  where  license  or  permission  had  been  given 
by  the  common  council.  Complainant's  point  con- 
tains the  expression  ^'buildings  in  existence  and 
erected  by  such  permission."  An  inexact  and 
awkward  form  of  expression,  the  more  natural 
preposition  to  use  being  **with"  or  *'under;"  but  de- 
fendant's editor  uses  the  identical  expression  in 
his  point.  The  opinion  at  least  a  dozen  times 
speaks  of  the  building  as  erected  "irttft  the  permis- 
sfon." 

9.  Cudahy  y.  Rhinehardt,  81 K.  B.  444. 

The  opinion  states  as  one  of  the  grounds  of  de- 
cision tnat  counsel  on  the  argument  was  advised 
*'tbat  it  would  be  presumed  that  the  reversal  was 
on  the  law  only."  There  was  no  reason  why  this 
clause  should  be  pharaphrased  when  Incorporated 
in  the  point  unless  it  might  be  condensed  thereby. 
Complainant's  editor,  however,  without  effecting 
any  condensation  paraphrases  it  thus:  ''That  the 
reversal  would  be  presumed  to  be  on  tbe  law  only." 
And  defendant's  editor  paraphrases  it  in  precisely 
the  same  words. 

10.  Kead  V.  Patterson,  31  N.  B.  445. 

An  Important  question  in  the  case  was  decided 
by  the  cmnimstance  that  testator  died  and  his  will 
was  probated,  before  §  1848  of  the  Code  of  Civil  Pro- 
cedure "lOCTit  into  effecV*  or  "took  effect,"  which  is 
the  language  of  the  opinion.  Complainant's  edi- 
tors says  "before  the  Code  teas  enacted, ^^  which  is 
quite  a  different  thing,  and  defendant's  point  is 
inexact  in  precisely  the  same  way. 

IL  CampbeU  v.  Porgy,  31 N.  E.  464. 

The  opinion  quotes  a  statute  which  makes  it  the 
duty  of  the  viewers  "to  locate  and  mark  the  high- 
way on  the  best  ground.'*  Complainant's  point 
quotes  this:  **lay  out  and  mofK*^  and  defendant 
does  likewise. 

12.  Clark  v.  Clark,  81  N.  B.  461. 

The  opinion  states  that  under  the  provisions  of  a 
certain  statute  "tbe  husband,  at  the  death  of  the 
wife,  takes  one  third  in  fee  of  the  land,  etc,"  Com- 
plainant's editor  paraphrases  this:  **one  third  of 
the  fee,"  and  defendant's  editor  does  likewise. 

18.  Baltimore  &  O.  B.  Co.  v.  Brant,  81  N.  E.  464. 

The  opinion  reads:  "Where  the  person  or  individ- 
ual served  resides  within  his  county,  or,  like  con- 
ductors on  raUroadt,  is  constantly  passing  through 
it.  the  presumption,  etc."  Complainant  got  into 
his  point  the  expression  "condtictors  of  railroadf^^'' 
which  is  not  only  an  inexact  quotation  from  the 
opinion,  but  incorrect  as  well,  since  the  persons  re- 
ferred to  certainly  are  not  conductors  "of  rail- 
roads." Defendants  point  has  the  very  same  inac- 
curate statement. 

14.  Board  of  Commissioners  v.  Newlin,  81  N.  B. 
465. 

The  opinion  of  the  court  reads:  "The  court  Rie- 
low]  did  right  in  permitting  appellees  to  Introduce 
in  evidence  the  certificate  and  estimates  of  the  en- 
gineer." Complainant's  editor  transposes  the  Ital- 
icized words  into  "estimates  and  certifUMtes,"  and 
where  the  opinion  says  "the  contract  provided  for** 
acceptance  by  the  engineer,  the  headnote  rcmds 
**the  contract  required**  such  acceptance.    Def  end- 

fs  editor  makes  precisely  the  same  changes. 
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15.  Bright  V.  Bright,  81  N.  E.  47a 

The  language  in  the  points  is  very  similar.  Com- 
plainant's point  contains  the  statement  that  de- 
fendant "furnished  his  son  the  monev  with  which 
to  purchase  the  landr  *  The  opinion  does  not  war- 
rant such  a  statement,  but  defendant's  point  ono. 
tains  the  same  statement  in  Identically  tbe  samt 
words. 

16.  Bier  v.  Jeffersonville,  M.  ft  I.  R.  Co.  31  N.  £. 
471. 

Both  complainant's  and  defendant's  points  om:t 
any  reference  to  the  holding  of  the  opinion  ib&t 
complaint  was  bad  on  demurrer  because  ii  cio- 
tained  no  averment  that  appellant  was  himself 
without  fault.  This  was  made  quite  prominent  tn 
the  opinion,  being  discussed  in  a  separate  psnt- 
graph. 

17.  Weigold  V.  Prass,  31  N.  E.  472. 

Tbe  opinion  says,  "when  defendant  appean^  and 
Joins  issue  under  which  he  can  make  a  defense, 
there  is  no  necessity  of  the  plaintiff  making  pn>or 
of  defendant's  possession.  Such  proof  is  dispemed 
withbv  .  .  .  91056."  Comphil nan t's  point  g1r» 
as  tbe  language  of  the  statute  "defendant  make« 
defense."  The  defendant  quotes  the  statute  in  tbe 
same  language. 

la  Cross  V.  State,  81 K.  B.  478. 

The  opinion  reads  "the   objection    that,  ere, 

...  is  ...  of  a  technical  character  for 
which  we  are  forbidden  by  statute  to  reven^  a 
judgment,'* 

Defendant's  point  is  a  verbatim  reproduction  of 
complainant's,  and  both  begin  *1t  is  no  irround  fur 
a  tiewtrin  I,"  etc. 

19.  Abell  V.  Prairie  City  Twp.  81  N.  B.  477. 

The  opinion  reads:  '^Section  7  requires  the  chum- 
ant  to  present  a  written  report  to  the  township 
trustee,  showing  under  oath'*  the  number  of  stiet^p 
killed,  etc. 

Complainant's  editor  paraphrases  thus:  "Pro. 
vides  that  the  claimant  must  make  a  report  ia 
writing."  etc.  Defendant  uses  precisely  the  same 
paraphrase,  omitting  the  word  "must.'^ 

20.  Mollis  V.  Weston,  81  N.  K  483. 
Defendant's  point  is  practically  a  verbatim  r«- 

producUon  of  complainant's,  and  both  contain  the 
words  **for  another,"  which  are  superfluous  and 
not  found  in  the  opinion. 

21.  People,  Hughes,  v.  Stone,  81  N.  E.  502. 

The  opinion  begins:  "This  was  an  application  for 
a  Judgment  against  certain  lands  .  .  .  for  a  de- 
linquent assessment,"  etc. 

Complainant's  and  defendant's  editors  both  state 
that  a  Judgment  was  for  delinquent  taxe»,** 

22.  Jaseph  v.  People's  Sav.  Bank,  81  N.  E.684. 
The  opinion  reads:    "Plaintiff   was  entitled  to 

Judgment  on  the  note,  although  It  failed  to  eetatK 
lisb  its  right  to  a  foreeloeure.** 

Complainant's  editor  paraphrases  thus:  **To  es^ 
tablish  bis  rights  under  such  mortgage;"  and  de- 
fendant's editor  uses  tbe  same_parapbrase. 

28.  Fnzier  V.  Mver,  81 N.  E.  686. 

A  question  as  to  the  right  to  maintain  gates. 
The  following  quotations  are  found  in  the  opiD- 
ion"—allegations  that  .  .  .  gates  bad  been  plorM 
across  tbe  way  at  each  terminus  thereof;''—  tbe 
facts  pleaded  show  that  the  way  is  to  be  dospd  bjr 
gates  to  be  opened  only  for  the  purpose,'*  etc: 
"—private  way  protected  by  gates;"—"  a  mydofeti 
by  gates  conveniently  arranged  for  opening  when 
necessary.**  There  is  no  intimation  anywhere  io 
tbe  opinion  that  these  were  swinging  gates.  Com- 
plainant's point  reads  "—  the  way  with  gates  MDung 
at  either  end,"  and  defendant's  point  also  uses  tbe 
words  "gates  eumng  at  either  end." 

24.  Bement  v.  Clay  brook,  81  N.  B.  156. 
Question  as  to  a  contract  for  the  sale  of  atandlnr 

timber  and  evidence  admissible  to  show  undeN 
standing  of  the  parties  as  to  the  meaning  of  the 
words  "large  trees"  such  evidence  belng^  found  in  a 
description  of  the  character  of  trees  already  re> 
moved  under  the  contract.  Both  editors  ooit  tbe 
important  circumstance  that  the  trees  were  not 
only  cut  and  removed  but  were  also  paid  for  sod 
payment  accepted,  thus  showing  a  meeting  of  tbe 
minds  of  the  parties. 

25.  Brown  v.  Traxier,  81  If.  B.573w 
Complainant's  point  contains  tbe  words  "defects 

in  the  record  and  assignment  of  errors:"  but  no 
question  as  to  the  record  was  raised  in  tbe  case. 
Defendant's  point,  however,  contains  the  suae 
words. 

26.  Russell«r.  Wellington.  81  N.  E.  680. 

Tbe  opinion  uses  the  natural  expression  ^'eleotioB 
may  be  held"  and  sometimes  '^election  may  be 
bad." 
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C6inp]a1nant*8  point  follows  tbe  opinton,  uslDfr 
the  phrase  **the  election  may  be  held/*  Tbe  point 
conslstaof  eight  lines  and  defendant's  editor  has 
followed  it  closely  in  structure  and  langruaire.  He 
seems,  however,  to  have  felt  tbe  necessity  for 
cbanglDflrsome  of  the  words  and  has  done  so  with 
tbe  result  that  he  uses  tbe  expression  *^the  election 
may  be  made.^'' 

27.  Pye  V.  Faxon,  81  N.  R  640. 

The  opinion  reads  ^'damaves  sustained  by  tbe 
plaintiff  in  consequence  of  some  of  her  lodgrers 
tearing  her  Tiouse.'* 

Complainant  uses  tbe  extremely  awkward  para<r 
phrase  "^relinqulshlngr  their  rooms;"  and  defend- 
ant's editor  employs  the  same  phrase. 

28.  Ck>m.  V.  Sullivan,  31  N.  E.  647. 

Complalnaat's  point  reads:  **On  a  trial  for  ille- 
gally keepingr  liquor  for  sale,  evidence  that  while 
defendant  was  standing  Itehind  thebar  on  bis  prem- 
ises someone  in  an  outer  room  shouted,  apparently 
in  bis  hearing,  tbat  the  oflBcers  were  cominir,  and 
tbat  then  defendant  seized  a  bottle  of  whiskey, 
took  it  into  tbe  cellar,  and  destroyed  it,  is  admissi- 
ble in  connection  with  other  evidence  showing  de- 
fendanfa  irullt." 

Defendant's  point  reads  **0n  a  trial  for  iUegally 
keepincr  intoxicating  liquors  for  sale,  evidence  that 
while  defendant  was  behind  his  bar  someone  in  an 
truter  room  ihtmted,  apparently  In  his  hearing,  that 
the  offloers  were  coming,  and  that  defendant  then 
seized  a  bottle  of  wbiskev,  took  it  out  of  the  room 
and  destroyed  it,  is  admissible  in  connection  with 
other  evidence  tending  to  show  defendant's  guijt." 

Neither  complainant's  nor  defendant's  editor  got 
these  dramatic  incidents  of  standi njr  ''bebmd  tbe 
bar"  and  of  **8omeone  shouting  from  another 
room"  from  the  opinion ;  for  all  the  opinion  says 
on  that  point  is  **whlle  defendant  is  not  bound  by 
what  was  said  by  a  stranger  found  on  tbe  premises, 
a  remark  made  apparently  in  his  bearing  in  refer- 
ence to  the  approach  of  tbe  officers  and  bis  con- 
duct in  Immecfiately  grabbing  a  bottle  of  whiskey 
aod  carrying  it  from  the  bar-room  and  breaking 
it  may  be  considered,"  etc. 

NOTB  No.  8. 

Double  Column  Digest  C.  and  CC.  (two  volumes) 
VuL  XIX..  Southwestern  Reporter.  A  few  Illustra- 
tive cases  are  here  given. 

1.  Woodruff  V.  Eureka  Springs,  19  8.  W.  16. 

Complainant's  syllabus  reads:  ^^tand  which  ad- 
joins a  city  and  has  little  value  for  rural  uses  but 
has  irreat  value  for  prospective  urban  purposes 
may  be  properly  annexed  to  such  city."  Defend- 
ant's point  adopts  the  original  expressions '*rural 
purposes"  and  '"urban  purposes,"  where  the  opin- 
ion in  several  places  reads  ^country  uses"  **city 
uses,"  but  does  not  contain  either  of  tbe  words 
"rural"  or  "urban.** 

2.  House  V.  Phelan,  19  8.  W.  140. 
Complainant's  point  states  the  substance  of  a 

section  of  tbe  Constitution  which  is  nowhere  found 
in  the  opinion  but  which  is  found  in  a  copyrighted 
footnote  of  the  defendant.  Defendant  copies  this 
statement  and  both  editors  err  in  stating  the  point 
decided  by  the  court. 


3.  O'Connor  v.  Smith,  19  S.  W.  168. 
Complainant's  tpoint  refers  to  a  delay  caused  by 

the  company  in  failing  to  have  a  suroey  made  for- 
work,  defendant  paraphrasing  this  as  *^  delay 
caused  by  the  failure  of  the  company's  engineer  to 
have  the  necessary  surveys  made."  There  is  noth- 
ing in  tbe  opinion  about  any  surveys.  The  de- 
layed matter  is  three  times  designated  as  *^cross- 
sectloning." 

4.  Richardson  v.  Pavell,  19  S.  W.  262. 

Both  editors  in  stating  the  ground  upon  which 
the  court  found  an  estoppel  omit  tbe  statement 
that  the  deed  of  defendant  through  whicb  plaintiff 
claimed  title  was  one  "with  a  general  covenant  of 
warranty,"  which  was  tbe  sole  ground  of  the  deci- 
sion. 

6.  Mcl^dden  v.  Scbill,  19  S.  W.  868. 

Both  editors  omit  the  material  statement  tbat 
one  of  tbe  two  defendants  sued  in  trespass  was  not 
only  to  "do  the  grading"  but  also  "procure  right  of 
way." 

t.  Hudflrins  v.  Leggett,  19  8.  W.  887. 

Both  editors  state  tbat  tbe  appeal  was  from  ani 
order.    It  was,  in  fact,  from  a  decree. 

7.  Qunter  v.  Fayettevllle.  19  S.  W.  677. 

Complainant's  point  leads:  "Xo  part  of  a  speci- 
fied territory  can  be  annexed  to  a  city  without  a 
public  notice  of  tbe  bearing,  as  prescribed,  etc., 
even  though  a  majority  of  the  property  holders  of 
such  territory  voluntarily  appear  at  the  bearing 
and  consent  to  tbe  annexation."  Defendant's  an- 
swer paraphrases:  "Although  a  majority  of  tbe 
property  holders  in  the  territory  to  be  annexed  ap- 
pear on  the  date  fixed  for  a  bearing  and  amnent 
to  tbe  annexation." 

It  appears  from  the  opinion  tbat  the  fact  was 
that  a  majority  of  the  property  holders  appeared 
and  ^''eontested^^  the  application  for  tbe  annexa-' 
tion. 

8.  Bowman  v.  Branson,  19  8.  W.  684. 

Both  editors  fall  into  a  common  error  in  stating 
tbat  certain  notes  would  "not  be  due  at  tbe  time  of 
the  trial^^  where  the  opinion  reads  that  the  notes 
"would  not  have  become  due  when  the  suU  wo*  <n- 
rtttttfed." 

9.  State  V.  CJrich,  19  8.  W.  666. 

Complainant's  point  reads:  "On  a  trial  for  big- 
amy, the  person  whom  the  indictment  charges  to 
be  defendant's  lawful  wife  is  incompetent,  voilhout 
defendanVs  consents  to  testify  against  him."  De- 
fendant's point  is  nearly  verbatim  and  copies  the 
phrase  '* without  bis  consent"  although  It  appears 
from  the  opinion  tbat  it  was  not  a  matter  of  con- 
sent at  all  but  tbat  tbe  rule  was  one  based  upon 
public  policy,  and  nowhere  intimates  that  defend- 
ant's consent  would  have  made  the  wife  a  compe- 
tent witness. 

10.  Michon  Y.  Ayalla,  19  S.  W.  878. 
Complainant's  point  reads:  "A  deed  conveying 

the  grantor's  right,  title,  and  interest  to  an  undi- 
vided part  of  certain  land  conveys  her  entire  in- 
terest in  sucb  land."  The  defendant's  point  reads: 
*The  deed  of  all  tbe  grantor's  right,  title,  and  in- 
terest to  an  undivided  half  of  a  tract  conveys  the 
grantor's  entire  interest  in  tbe  tract." 

It  is  perhaps  needless  to  say  tbat  nosuch  absurd 
proposition  is  found  in  the  opinion. 


PENNSYLVANIA  SUPREME  COURT. 


Martin  D.  IRWIN 

V. 

Samuel  R.  HESS,  Admr.,  etc.,  of  Lorenz 
Nolde,  Dec«ised,  et  al.,  Appts. 

(176  Pa.  694.) 

1.  Tbe  dmmmgem  to  be  imid  by  tme  who 
takes  ftrom  ajiother  Itorclble  poeeee- 
alon  of  real  eetate  claiming  as  an  oflBcer  of 
a  religious  society  whicb  owns  the  property,  in 
case  it  subsequently  appears  that  bis  claim  to 
the  oflBce  was  invalid  and  his  action  therefore 
wrongful,  are  merely  such  as  will  make  Just  com- 
peoBation  for  the  injury  done. 

8«  The  dmaukg^m  for  the  wronfl^ftil*  but 
not  aHUieUnifl*  ougtinir  of  a  tenant  from 


possession  of  a  part  of  a  rented  farm  are  the 
difference  in  rental  value  of  tbe  farm  with  and 
without  such  part  although  a  portion  of  It  had 
been  planted  at  the  time. 

(July  15, 1886.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Lancaster 
Count V  in  favor  of  plaintiff  in  an  action 
brougbt  to  recover  damages  for  alleged  tres- 
pass on  real  estate.    Afflrmed, 

Tbe  facts  are  stated  in  the  opinion. 

Messrs,  William  R.  Wilson  and  Wil- 
liam  D.  Weaver,  for  appellant: 

Tbe  measure  of  damages  is  held  to  be  the 
value  of  tbe  corn  at  the  time  of  tbe  trespass, 


Non.— As  to  the  liability  of  a  landlord  to  a  ten- 1  the  tenancy,  see  Allen  v.  Kelly  (R.  L)16  L.  R.  A.. 
ant  for  forcible  expulsion  after  the  termination  of  I  796,  and  note, 
«5LR.A. 
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and  not  tbe  value  it  would  have  had  if  it  had 
•matured. 

2  Sedgw.  Damages  (1891),  8th  and  9th  ed. 
§434. 

A  farmer  cannot  generally  recover  damages 
-for  the  loss  of  profits  he  expected  from  a  crop 
destroyed  before  maturity.  The  value  of  the 
matured  crop  is  too  uncertain. 

Sedgw.  Damages  (1891),  §  191;  QUes  v. 
a  Toole,  4  Barb.  261;  Parsons,  Cont.  6th  ed. 
p.  181;  JToy  v.(3'wwoftfe,84Pa.9, 75  Am.  Dec.  628. 

Messrs.  H.  M.  Northt  T.  B.  Holahan, 
and  E.  K.  Martin,  for  appellee: 

Plaintiff  was  entitled  to  the  value  of  his  bar- 

fain.  The  worth  of  that  was  what  it  would 
ave  yielded,  deducting,  of  course,  the  value 
of  labor  necessary  to  be  bestowed. 

Hoy  V.  QTonoAe,  34  Pa.  9,  76  Am.  Dec.  628; 
MeClowry  v.  Croghan,  81  Pa.  22. 

The  difference  in  value  between  the  original 
price  of  the  thing  injured,  and  what  it  has 
been  enhanced  by  circumstances,  although  this 
in  one  sense  is  profits,  is  undoubtedly  allow- 
able, and  easilv  to  be  ascertained. 

McKnight  v.  Batcliff,  44  Pa.  156;  Hay  v. 
Oronoble,  supra;  Douty  v.  Bird,  60  Pa.  48. 

Fellf  J.,  delivered  the  opinion  of  the  court: 
This  action  grows  out  of  a  difficulty  which 
originated  sixteen  years  ago  between  two  sets 
of  trustees  claiming  control  of  the  property  of 
a  religious  society.  The  controversy  resulted 
in  a  number  of  suits  in  the  civil  and  criminal 
courts  of  the  county,  and  this  is  the  fifth  ap- 
peal arising  from  it  which  has  reached  this 
court.  It  is  time  it  was  ended.  The  action 
was  in  trespass  for  forcibly  putting  the  plain- 
tiff out  of  possession  of  two  fields  of  a  farm 
of  40  acres,  which  he  had  rented  of  the  society. 
Tbe  plaintiff  had  planted  one  of  the  fields  with 
corn,  and  had  partly  prepared  the  other  field 
for  a  crop  of  com  and  tobacco.  He  remained 
in  undisturbed  possession  of  the  balance  of  the 
farm.  The  only  assignments  which  need  be 
considered  relate  to  the  measure  of  damages. 
The  defendant,  at  the  time  of  the  alleged  tres- 
pass, had  been  elected  a  trustee  of  the  society, 
and  was  acting  as  such.  His  title  to  the  office 
was  subsequently  confirmed  by  the  court  of 
common  meas,  but  the  decree  w;is  reversed  on 
appeal.  In  taking  possession  of  the  fields  he 
was  acting  under  a  claim  of  right,  and  was  not 
guilty  of  a  malicious  or  wanton  trespass,  and 
the  extent  of  his  liability  was  to  make  just 
compensation  for  tbe  injury  done  the  plaintiff. 
The  learned  judge  so  instructed  the  jury,  but 
the  difficulty  was  inl  determining  the  proper 
measure  of  compensation.  The  plaintiff 
claimed  the  full  value  of  the  crops  which  the 
defendant  raised  on  the  fields.  The  defendant 
contended  that,  as  to  the  field  in  which  corn 
had  been  planted  a  few  davs  before  he  took 
possession,  be  was  liable  only  for  the  value  of 
the  crop  at  the  time  of  the  trespass,  and  that 
the  rental  value  of  the  acres  taken  was  the 
measure  of  damages  for  the  taking  of  tbe  field 
in  which  no  crop  had  been  planted.  Gen- 
erally, in  estimating  damages,  where  no  inteu* 
tional  wrong  has  b«en  done,  the  value  of  the 
thing  taken  or  destroyed  is  to  be  estimated  as  of 
the  time  of  the  illegal  act.  This  rule  applies  to 
the  destruction  or  removal  of  crops,  and  in  es- 
timating the  value  the  actual  value  at  the 
time  of  the  trespass  is  to  be  taken.  The 
^  L.  R.  A. 


conflict  in  the  decisions  where  the  property 
taken  has  been  increased  in  value  by  the 
defendant,  and  the  plaintiff  claims  the  beo- 
efit  of  the  increase,  without  any  allowiooe 
for  the  labor  expended,  is  due,  to  some  ex 
tent,  to  the  technical  rules  applicable  to  the 
actions  of  trover,  replevin,  and  trespass.  In 
Sedgw.  Damages,  §  608»  it  is  said:  ''But  br 
the  prevailing  view  the  defendant,  if  be  acted 
in  good  faith,  is  allowed  the  value  of  his 
labor;  that  is,  the  measure  of  damages  is 
the  value  of  the  property  as  it  was  just  be 
fore  the  defendant's  wrongdoing  began." 
Forsyth  v.  Wells,  41  Pa.  291,  »6  Am.  Dec.  617 
is  cited  as  the  leading  case  upon  tbe  subjecL 
In  the  opinion  in  that  case  the  chief  justice 
said :  "Where  the  defendant's  conduct,  meas- 
ured by  the  standard  of  ordinary  morality  anu 
care,  which  is  the  standard  of  l^e  law.  »  do: 
chargeable  with  fraud,  violence,  or  wilful 
negligence  or  wrong,  the  value  of  tbe  prop 
erty  taken  and  converted  is  the  measure  of 
just  compensation.  If  raw  material  has. 
after  appropriation  and  without  such 
wrong,  been  changed  by  manufacture  into  a 
new  species  of  property,  as  grain  into  whisker, 
grapes  into  wine,  fur  into  hats,  hides  into 
leather,  or  trees  into  lumber,  the  law  either 
refuses  the  action  of  trover  for  tbe  new  arti- 
cle, or  limits  the  recovery  to  tbe  value  of  the 
original  article."  This  action  was  in  trespas 
for  ousting  the  plaintiff  of  bis  possession  of  a 
part  of  a  farm  which  be  held  as  a  tenant  from 
year  to  year.  The  trespass  which  resulted  in 
an  ouster  was  but  a  single  trespass,  and.  uduI 
another.entry  had  been  made  by  the  plaintiff, 
he  could  recover  for  the  single  trespass  only. 
Sedgw.  Damages,  §  924.  The  damage  was 
not  to  bis  crop,  but  to  bis  leasehold,  and  it 
should  be  measured  by  the  diminution  in  renul 
value.  It  should  not  be  measured  by  tbe 
rental  value  of  the  fields  taken,  but  by  the  in- 
jury to  the  whole.  Tbe  loss  of  a  single  field 
by  disarranging  the  operations  of  a  farm  as  & 
whole  may  cause  an  injury  much  greater  than 
the  rental  value  of  the  acres  taken.  The  real 
loss  is  the  value  of  the  use  of  tbe  part  taken, 
in  connection  with  that  which  remains,  and  it 
is  measured  by  the  difference  in  rental  value. 
This  measure  is  reasonably  free  of  udcct 
tainty.  It  is  easy  of  ascertainment,  and  of 
general  application.  The  learned  judge  was 
not  asked  to  instruct  the  jury  to  appiv  this 
rule,  and  no  evidence  of  tbe  dimioutfon  <)f 
rental  value  was  offered.  Tbe  Instruction  on 
the  measure  of  damages  asked  by  tbe  defend- 
ant could  not  have  been  given,  and,  in  the  ab 
sence  of  any  evidence  applicable  to  tbe  correc: 
rule  for  the  ascertainment  of  damages,  we  do 
not  consider  it  our  duty  to  send  tbe  case  back 
The  crops  had  been  harvested  and  their  ralue 
ascertained  before  the  trial,  and  ibis  value  was 
a  ^uide—if  not  the  best,  the  best  which  the 
evidence  furnished —for  the  Jury.  The  gen- 
eral instruction  on  the  subject  limiting  the  re 
covery  to  compensation  for  the  loss  sustained, 
was  correct  and  full,  and  substantial  justice 
seems  to  have  been  reached  by  tbe  finding  of 
the  jury. 

While  not  approving  all  that  was  said  as  to 
the  measure  of  damages,  we  have,  with  some 
hesitation,  decided  to  allow  tbe  judgment  to 
stand,  and  it  is  accordingly  affirmed. 
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Peter  HEDIN,  BeipL, 

V. 

MINNEAPOIJS  MEDICAL  &  SURGICAL 
INSTITUTE  et  al.,  Appts. 

(OS  Minn.  146.) 

*1.  False  Btatements  ajid  representa- 
tions*  to  warraAt  an  aetion  for  deoeit, 

^Headnotes  bjICoLLiNS,  J. 


muslbe,  generally  speaktner,  as  to  a  material  fact 
or  facts,  susceptible  of  knowledge;  and,  if  they 
appear  to  be  more  expressions  of  opinion  upon 
matters  of  conjecture  and  uncertainty,  they  are 
not  actionable.  But  there  are  many  cases  in 
which  the  false  assertion  of  an  opinion  will 
amount  to  fraud. 
8.  Tlnu,  where  a  party  po— e—eg  spe- 
cial learning  or  knowledgpe  on  the  sub- 
ject with  respect  to  which  he  expresses  an  opin- 
ion, a  false  statement  and  representation  made 


NoTK.— iJxpresrton  of  opinion  m  fraud. 
I.  General  stunmary, 
II.  St/Uement  of  opinion  peneraUy  not  fraudvlent, 

a.  Pujflna  and  trade  taXk. 

b.  StatemenUaatovalue, 

c.  St€ttement  of  qualUy. 

d.  Statements  of  quantity  and  boundary . 

e.  8t<xtements  of  XiXXe. 

f.  Seatem«nt«  0/ matters  0/ law. 

g.  ;S<atementoreaardin{;tlie/iiture. 

h.  Stot^fnenlsreoardini/ decedents*  esfofes. 

L  StalemenJii  of  to  credit  of  third  persons. 

j.  Statements  in  regard  to  one^s  own  credU. 

k.  Statements  as  to  seewrities. 
m."  Reasons  for  the  rtOe. 
TV.  Exceptions  to  the  rule. 

a.  Fa7»e  opinion. 

b.  Opinion  coupled  with  other  circumstances, 

c.  W)iere  the  facts  are  not  e(ruaUy  known  or 

there  is  active  fraud  or  concealment. 

d.  Fiduciary  relations. 

e.  Statements  "by  third  persons, 

t.  Statements  concerning  property  at  a  dis* 

tance. 
g.  Statements  as  of  one'^s  own  knowledge. 
h.  Reckless  statements. 
i.  Belianee  on  the  statement  is  necessary. 
V.  Effect  of  form  of  relief  sought. 

a.  Suits  for  specific  performance. 

b.  As  a  defense  to  contract. 
c  Action  for  deceit. 

d.  Indictment. 
VI.  What  ftatements  are  fact  and  what  opinion. 

a.  Matters  of  qualUy  or  value. 

b.  Future  matters. 

c.  Matters  of  tiUe^  location,   quantity,   and 

amounL 

d.  Matters  as  to  which  knowledge  cannot  be 

had. 

e.  3fa«€rs  stated  as  facts,    or  of  which  the 

speaker  is  presumed  to  have  knowledge. 

f.  Other  matters. 

g.  Question  for  jury. 

I.  General  summary. 

The  general  rule  is  that  a  mere  expression  of 
opinion  is  not  fraud.  And  certain  kinds  of  ex- 
pressions have  come  to  be  regarded  as  opinions, 
although  they  are  not  uttered  In  that  form.  Such 
are  all  puflBng  and  trade  talks,  and  statements  of 
valae,  quality,  title,  credit,  and  the  like. 

The  reason  most  frequently  given  for  the  rule  is 
tbat  the  opposite  party  has  no  right  to  rely  on  it, 
and  that  therefore  he  cannot  be  misled  by  it,  and 
so  one  of  the  necessary  elements  of  fraud  is  want- 
ing. Another  reason  is  that  there  is  no  adequate 
means  of  proving  that  the  opinion  as  expressed 
was  not  truly  entertained,  and  it  could  scarcely  be 
said  to  be  fraudulent  if  it  was  an  honest  opinion. 
There  are,  however,  well-defined  exceptions  to  the 
rule.  If  the  opinion  is  designedly  false,  or  ad- 
vantage is  taken  of  the  other  party  in  a  manner 
which  is  clearly  oppressive  without  any  negli- 
lence  on  the  pert  of  the  latter,  there  may  be  fraud, 
85L.  R  A. 


although  the  statement  is  only  in  the  form  of  an 
opinion.  The  form  in  which  the  relief  is  sought 
makes  some  difference  with  the  result.  In  case  the 
one  making  the  statement  seeks  to  enforce  it  he 
may  be  denied  relief  on  the  ground  that  he  does 
not  come  with  clean  hands,  whereas  if  an  action  is 
brought  against  him  for  deceit  the  proof  of  fraud- 
ulent intent  must  be  much  more  clear.  Within  the 
well-defined  classes  the  court  has  been  in  the  habit 
of  stating  whether  the  statement  was  fact  or  opin- 
ion, while  in  the  doubtful  cases,  or  cases  not  within 
the  defined  limits,  the  question  is  held  to  be  one  for 
the  Jury. 

H.  Statement  of  opinion  generally  not  fraudulent. 

The  general  rule  is  that  the  mere  honest  expres- 
sion of  opinion  will  not,  although  the  opinion  may 
prove  to  be  erroneous,  be  regarded  as  fraud  either 
as  the  basis  of  an  action  for  deceit  or  as  a  ground 
for  setting  aside,  or  refusing  performance  of  a 
contract.  Little  v.  Allen,  66  Tex.  139;  Bridges  v. 
Kobinson,  2  Tenn.  Ch.  720;  Scott  v.  Johnson,  5 
Heisk.  614;  Mitchell  v.  Zimmerman,  i  Tex.  75,  51 
Am.  Dec.  717;  Frenzel  v.  Miller,  37  Ind.  1,  10  Am. 
Bep.  62;  Gatling  v.  Newell,  9  Ind.  572;  First  Nat. 
Bank  v.  Swan,  8  Wyo.  366;  Sanborn  v.  Plowman 
(Tex.  Civ.  App.)  85  8.W.  196;  Barrett  v.  Featberston, 
Id.  11:  Putnam  v.  Bromwell,  78  Tex.  465;  Barrett  v. 
Featherstone  (Tex.)  86  S.  W.  245;  Curran  v.  Hauser, 
4  Ohio  Dec.  449;  Bondurant  v.  Crawford,  22  Iowa,  40; 
Thomas  v.  Hendrick.  1  Kulp,  881;  Wamsley  v.  Cur- 
rency 25  W.  Va.  643;  Max  Meadows  Land  &  I.  Co.  v. 
Brady,  92  Va.  71;  Houghton  v.  Graybill,  82  Va.  578 
Blake  v.  Peck,  11  Vt.  488;  Washington  v.  Louisville 
A  N.  R.  Co.  84  111.  App.  665;  Knight  v.  Gaultney,  28 
111.  App.  876;  Turner  v.  Cape  Fear  Nav.  Co.  2  Dev. 
Eq.  286:  Kelly  v.  Gould,  141  N.  Y.  696;  Wise  v.  Ful- 
ler, 29  N.  J.  Eq.  257;  Stewart  v.  Steams,  68  N.  H.  99, 
56  A  m.lRep.  496;  Banta  v.(Savage.  12  Nev.  151;  ECeel  v. 
Ewing,  4  Mo.  App.  669;  Person  v.  Sanger,  1  Woodb. 
St  M.  188;  Long  v.  Woodman,  58  Me.  49. 

As  will  be  seen  from  subsequent  cases  in  this 
note,  the  expression  of  an  opinion  may  become 
fraudulent  under  certain  oirumstances,  but  the 
mass  of  the  cases  upon  the  question  have  proceeded 
upon  the  theory  that  no  fraud  existed  in  such 
cases. 

Where  the  whole  subject  in  fact  rests  on  the 
opinion  of  the  parties,  and  cannot  reasonably  be 
understood  to  be  otherwise,  false  expressions  of 
opinion  on  either  hand  do  not  generally  constitute 
fraud.  So.  where,  upon  the  statements  of  an  in- 
surance agent  that  a  certain  use  of  the  property 
increased  the  risk  and  thereby  avoided  the  policy  a 
compromise  was  effected  and  the  policy  surren- 
dered. Thompson  v.  Phcenix  Los.  Co.  76  Me.  55, 46 
Am.  Rep.  357. 

A  statement  by  the  secretary  of  an  insurance 
company  that  he  believes  the  company  will  be 
able  to  go  on  with  its  business,  if  it  is  not  utterly 
without  foundation  and  is  not  a  belief  which  a 
slight  examination  would  correct,  is  not  a  fraud. 
Com.  V.  Mechanics^  Mut.  F.  Ins.  Co.  120  Mass.  495. 

Fraud  can  never  be  Imputed  where  mere  opinion 
37 
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to  one  who  is  igrnoraot  upon  the  subject,  where 
deception  is  designed  and  injury  follows  from  re- 
liance upon  such  an  opinion,  will  support  the  ac- 
tion. 

8.   The  eTldenee  in  this  aetion  was  suffi- 
cient to  support  the  verdict  in  plalntiff^s  favor. 

(August  6.  laes.) 


APPEAL  by  defendants  from  an  order  of  the 
District  Court  for  HenDepIn  County  deny- 
ing motion  for  a  new  trial  after  judfnnent  in 
favor  of  plaintiff  in  an  action  brought  to  r^ 
cover  back  money  paid  to  defendants  npoa  U»c 
ground  that  payment  was  procured  by  deceit 
Affirmed. 
The  facts  are  stated  in  the  opinion. 


calculation,  and   deduction  shall  constitute  theT 
essential  irround  for  imputinff  It.    Fisher  v.  May, 
2  Bibb,  460, 5  Am.  Dec.  <S3S. 

Mere  expressions  of  opinion  employed  in  urarinff 
or  Importuning  another  to  engage  or  invest  In  any 
matter  are  mere  inducements  and  form  no  ground 
upon  which  to  base  fraud.  Rockford  Ins.  Go.  v. 
Wame,  22  HI.  App.  19. 

A  misrepresenttition  of  a  matter  of  mere  judg- 
ment, or  the  expression  of  an  opinion  in  reference 
to  a  matter  equally  open  to  the  inquiry  of  both 
parties,  is  not  a  fraud.  Davis  v.  Betz,  86  Ala.  206; 
Crown  V.  Carriger,  Id.  690. 

A  misrepresentation  in  a  matter  of  mere  judg- 
ment equally  open  to  the  inquiry  of  both  parties 
is  not  a  fraud.    Townsend  v.  Cowles,  81  Ala.  428. 

The  rule  that  in  order  to  establish  a  charge  of 
fraud  the  representation  must  have  been  in  regard 
to  a  material  fact,  excludes  such  statements  as  con- 
sist merely^n  an  expression  of  opinion  or  judg- 
ment honestly  entertained.  Southern  Develop- 
ment Co.  V.  Silva,  126  U.  S.  247, 81  L.  ed.  678. 

A  statement  of  opinion  In  a  prospectus  of  a  cor- 
poration will  not  render  the  promoters  liable  for 
fraud.     Bellairs  v.  Tucker,  L.  R.  18  Q.  B.  Div.  562. 

If  an  opinion  as  to  the  amount,  quality,  or  value 
of  property  sold  is  honestly  given  there  is  no  fraud. 
CoUins  V.  Jackson,  54  Mich.  186. 

Expressions  of  opinion  t)y  Interested  persons 
as  to  the  comparative  value  of  dower  rights 
or  rights  under  a  will,  although  subsequently 
shown  to  be  false,  cannot  be  regurded  as  misrepre- 
sentations.   Akin  V.  Kellogg,  119  N.  Y.  441. 

Fraud  is  not  established  by  proving  the  falsity 
of  statements  which  were  simply  expressions  of 
opinion  and  belief  founded  upon  informations  de- 
rived from  others.  The  party  alleging  fraud  must 
show  that  he  who  made  the  statements  knew  them 
to  be  false  at  the  time  of  making  them.  Hubbell 
V.  Meigs,  50  N.  Y.  480. 

A  misrepresentation  of  matter  of  opinion  cannot 
be  the  foundation  of  a  bill  in  equity.  Payne  v. 
Smith,  20  Ga.  664. 

The  rule  that  expressions  of  opinion  do  not  con- 
stitute fraud  has  been  applied  to  many  dllferent 
classes  of  contracts  with  the  result  that  Independent 
rules  have  seemingly  been  developed  applicable  to 
such  cases,  which  in  fact  are  referrabJe  to  this  rule 
concerning  opinions. 

a.  Pv^ng  and  trade  talk. 

One  of  the  branches  of  the  rule  that  expressions 
of  opinion  is  not  fraud  is  that  puflBngof  articles  to 
be  sold  is  not  regarded  as  fraud. 

Mere  exaggeration  in  praise  of  land,  being  ex- 
pressions only  as  to  matters  of  opinion,  is  not 
ground  for  setting  aside  the  sale.  Schramm  v. 
O'Connor.  98  III.  689. 

A  person  may  express  his  opinion  freely  as  to  the 
merits  of  any  article  he  may  have  to  sell,  and  can- 
not be  held  responsible  in  an  action  for  the  truth 
or  falsity  of  such  expressions.  Allen  v.  Hart,  72 
in.  104. 

A  seller  of  logs  has  a  right  to  extol  their  superior 
quality  and  to  give  his  opinion  as  to  the  quantity 
of  lumber  they  will  produce,  without  subjecting 
himself  to  the  penalty  of  having  the  contract  an- 
nulled if  such  statements  prove  not  to  be  true. 
Fauntleroy  v.  Wilcox,  80  Dl.  477. 

Where  parties  are  negotiating  a  trade  for  prop- 
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erty  which  there  is  opportunity  to  examine,  eacb 
has  the  right  to  exalt  the  value  of  his  own  prop- 
erty to  the  highest  point  his  antagonlst*a  credabtr 
will  bear,  and  depreciate  that  of  the  other.  Id 
such  cases  the  parties  are  upon  equal  ground 
and  their  own  judgments  must  be  tbehr  guide  in 
coming  to  oonoluslons.  MUler  v.  Craig.  86  IIL  KB. 
But  the  rule  that  commendation  and  imfllDr  of 
an  article  is  permissible  to  a  vendor  without  sub- 
jecting him  to  the  imputation  of  ftUse  reproentj- 
tion  applies  when  the  puroliaser  has  a  full  and 
fair  opportunity  to  inspect  the  article  and  jadf«> 
for  himself,  and  not  to  things  which  are  not  tlh: 
subject  of  any  visible  test  or  examination.  Gstj 
V.  Holcomb,  44  Ark.  216. 

b.  Statements  as  to  value. 
Statements  as  to  the  value  of  property  to  tr 
bought  or  sold  are  generally  regarded  as  mere  ei- 
pressions  of  opinion  which  will  not  support  • 
charge  of  fraud.  Lake  v.  Tyree,  90  Va.  719(  Stauk< 
V.  Whitney,  66  Vt.  406;  Spencer  v.  King,  3  Ohio  N. 
P.  270;  Speiglemyer  v.  Crawford,  6  Paige,  f&k  Nos- 
trum V.  Halliday.  39  Neb.  828;  Doran  v.  Ettoo.  «> 
Minn.  86;  Seng  v.  Keller.  18  Ky.  L.  Hep.  656:  Beli 
V.  Keller  (Ky.)  1  S.  W.  420;  Welling  v.  Scbmer.  Z 
III.  App.  284;  Kennedy  v.  Richardson,  70  Ind.  j% 
Neidefer  v.  Ohastain,  71  Ind.  863, 36  Aul  Rep.  1^; 
Cagney  v.  Cuson,  77  Ind.  497;  Hartman  v.  Flsberty. 
80  Ind.  472;  Shade  v.  Creviston,  98  Ind.  881:  Mo^^ 
V.  Post,  89  Wis.  602;  Bryne  v.  Stewart,  124  FS.  tiU: 
Scully  V.  MUler,  29  Phila.  Leg.  Int.  &0:  Seamitn  \ 
Becar,  15  Misc.  616;  Dupont  v.  Payton.  2  R  D.  Snutb, 
424;  Chrysler  v.  Canaday,  90  N.  Y.272,  48  Am.  Hep. 
166;  Ellis  v.  Andrews,  56  N.  Y.  88, 15  Am.  Kep.  3:^: 
Davis  V.  Meeker,  5  Johns.  854;  Uhler  v.  Semple.  a< 
N.  J.  Eq.  288;  Bradbury  v.  Haines,  60  N.  H.  IS 
Page  V.  Parker,  43  N.  H.  808,  80  Am.  Dec,  \:t 
Anderson  v.  McPike,  86  Mo.  293;  Middleton  r.  Bore. 
6  Bush,  487. 

Exaggerated  statements  of  value  by  the  veod'tr 
are  not  a  ground  for  a  rescission  of  the  sale.  Sucs- 
senguth  v.  Blngenhelmer,  40  Wis.  370. 

Value  is  a  mere  matter  of  opinion,  and  the  rpp* 
reseotatloos  should  be  grossly  and  palpablr  ftl^ 
to  authorize  from  them  any  Inference  of  fnu<L 
Marshall  v.  Lewis,  4  Litt.  (Ky.)  140. 

A  misrepresentation  of  the  market  price  of  u 
article  of  general  commerce,  made  falsely  aoA 
fraudulently  by  one  person  to  induces  purcba^: 
by  another,  and  relied  on  by  the  latter,  vill  n*< 
avoid  the  contract  where  there  are  no  special  cir- 
cumstances making  it  the  special  duty  of  the  ooi 
to  inform  the  other  correctly,  or  givlBg  him  p«ji- 
llar  means  of  ascertaining  the  facts.  Graflei»tein 
V.  Epstein,  28  Kan.  443,  88  Am.  Rep.  171;  Burns  v. 
Mahannah,89  Kan.  87. 

A  statement  by  one  selling  a  patent  rigbt  tkit 
the  article  covered  by  it  is  useful  and  valusble  » 
not  such  fraud  as  will  defeat  an  action  for  tbf 
notes  given  for  the  purchase  price.  Kemodle  ^. 
Bunt,  4  Blackf.  67. 

Statements  made  by  the  vendor  of  property  w  to 
its  value  and  good  qualities  will  not  render  hoc 
liable  to  an  action  of  deceit.  Noetling  v.  Wrijbt, 
72  111.  890. 

A  statement  of  opinion  as  to  the  value  of  9tock 
and  the  profits  it  will  yield  is  not  frauduleot. 
Mumford  v.  To]man,167  11L258. 

Misrepresentations  made  by  one  person  contnii* 
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Mr.  Charles  G.  Laybourn,  for  appel- 
lants: 

To  permit  plaintiff  to  claim  that  be  paid  the 
$500  to  obtain  a  cure,  when  the  contract  was 
entirely  ailent,  or  contained  provisions  to  the 
contrary  on  that  question,  was  to  permit  him 
to  add  to  the  contract,  or  to  contradict  its  terms. 


The  contract  contains  this  clause:  *'Said  Medi- 
cal and  Surgical  Institute  is  not  under  any  cir- 
cumstances to  be  held  responsible  and  liable 
for  any  result  of  said  treatment."— which  to- 
gether with  other  parts  of  the  contract,  showed 
plainly  that  the  defendant  would  not  agree  to 
cure  the  plaintiff. 


ioff  with  another  as  to  the  quantity  or  value  of  a 
commodity  or  article  In  the  market,  where  correct 
information  on  the  subject  is  equally  within  the 
power  of  both  parties  if  they  act  with  equal  dili- 
genoe,  do  not  in  contemplation  of  law  constitute 
a  fraud.    Pearoe  v.  Carter,  3  Houst.  (Del.)  385. 

A  misrepresentation  by  the  seller  of  land  of  its 
Talue,  to  a  purchaser  who  has  lived  near  it  for  a 
long  time  and  is  as  well  acquainted  with  its  value 
as  tbe  person  making  the  representation,  will  not 
authoiiae  the  rescission  of  a  contract,  since  it  is  a 
mere  expression  of  opinion  upon  which  the  piir- 
cbaeer  has  no  right  to  rely.  Lion  v.  McClory,  106 
CaLaSS. 

As  a  general  rule  representations  as  to  value,  al- 
though kflown  to  be  false,  will  not  constitute 
fraud.  Merwln  v.  Arbuckle,  81  111.  601;  Foley  v. 
Cowgill,  5  Blaokf .  18,  32  Am.  Dec  40. 

Generally,  mere  expressions  of  opinion,  estimate, 
or  Judgment  as  to  value,  even  if  known  to  be  false, 
do  not  constitute  fraud  unless  the  person  making 
them  knows  that  in  consequence  of  the  relations  of 
uust  and  confidence  existing  between  himself  and 
tbe  person  to  whom  they  are  made  be  would  rely 
upon  and  be  controlled  by  them.  Wise  v.  Fuller, 
»  N.  J.  Eq.  2S7. 

An  assertion  of  value,  though  untrue,  if  no  war- 
ranty was  Intended,  does  not  entitle  the  purchaser 
to  relief.  Such  assertion  is  regarded  as  mere  mat- 
ter of  opinion,  not  knowledge,  in  which  men  may 
differ.    Barnett  v.  Stanton,  2  Ala.  181. 

A  mistaken  opinion  of  the  value  of  property, 
honestly  entertained  and  stated  as  opinion  merely, 
unaccompanied  by  assertion  or  statement  untrue 
in  fact,  can  never  be  considered  as  fraudulent  mis- 
representation. Hepburn  v.  Dunlop,  U  U.  8.  1 
Wbeat.  180,  4  L.  ed.  68. 

The  mere  assertion  by  a  seller  that  his  property 
is  worth  a  certain  price  is  not  such  fraud  as  will 
give  a  purchaser  a  right  of  action  against  him  in 
case  he  relies  upon  the  statement  and  it  proves  to 
be  false.   Harvey  v.  Young,  Yelv.  21. 

Representations  that  machines  areof  firreat  value 
and  utility,  for  the  purpose  of  elfecting  a  sale  of 
them.  Is  not  such  fraud  as  will  defeat  an  action  on 
a  promisBory  note  given  for  tbe  purchase  price> 
McComas  v.  Haas,  98  Ind.  278. 

Representations  as  to  the  value  of  lots  to  be 
mortgaged,  or  as  to  the  quality  of  their  place  of 
location,  cannot  be  considered  as  anything  but  ex- 
pressions of  opinion.    People  v.  Jacobs,  36  Mich.  36. 

The  rule  that  the  statement  of  value  of  property 
by  tbe  vendor  is  not  fraud  was  recognized  in 
D  Wight  V.  Chase,  8  IlL  A  pp.  67. 

But,  as  will  be  seen  from  cases  subsequently  cited, 
it  cannot  be  laid  down  as  a  matter  of  law  that  value 
is  never  a  material  fact.  Picard  v.  McCormick,  11 
Mich.  68. 

However,  representations  with  respect  to  the 
value  or  quality  of  property,  in  order  to  be  fraudu- 
lent must  have  been  false,  and  must  have  been 
made  with  a  fraudulent  design  to  deceive  tbe  ven- 
dee, and  the  vendee  must  have  been  deceived  by 
tbeoL.  and  must  have  entered  into  the  contract  be- 
cause of  them.  Richardson  v.  Horn,  8  Houst 
(DeUaB. 

c.  StaUmenl  of  quality* 

A  statement  of  the  good  qualities  of  a  farm  is 
mere  matter  of  opinion.    Taylor  v.  Fleet,  4  Barb. 
102,  Reversing  1  Barb.  471. 
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But,  as  showing  how  dose  the  line  runs  here,  it 
has  been  held  that  any  representation  as  to  the 
condition,  utility,  or  other  matter  affecting  the 
value  of  real  estate  is  a  matter  of  fact.  Stevens  v. 
Allen,  61  Kan.  144. 

A  representation  by  the  seller  as  to  the  quality 
of  an  article  sold  by  him,  when  merely  an  expres- 
sion of  opinion,  does  not  constitute  a  defense  to  an 
action  for  the  price  unless  he  knew  it  to  be  untrue 
or  stated  it  as  a  fact  when  he  bad  no  knowledge  or 
well-founded  belief  that  it  was  true.  Wilcox  v. 
Henderson,  64  Ala.  686. 

No  action  lies  against  the  vendor  of  real  estate 
for  false  and  fraudulent  representations  respect- 
ing its  quality  and  situation,  since  these  are  matters 
which  the  buyer  is  at  his  peril  bound  to  ascertain. 
Sherwood  v.  Salmon,  2  Day,  128. 

Expression  as  to  the  quality  of  an  article  which 
is  present  and  open  to  inspection  of  the  other  party 
is  not  fraud.  Van  Velsor  v.  Seeberger,  36  111.  App. 
600. 

A  statement  that  land  is  good  where  there  is 
nothing  to  prevent  the  other  person  from  examin- 
ing into  the  question  is  not  such  fraud  as  will  war- 
rant a  rescission  of  a  contract  to  purchase  it.  Mc- 
Clanahan  v.  McKinley,  62  Iowa.  222. 

If  the  statements  are  in  regard  to  the  quality  and 
value  of  land,  they  must,  in  order  to  be  fraudulent, 
be  shown  to  have  been  so  extreme  as  to  exclude 
the  possibility  of  honest  mistake  or  difference  of 
opinion.    Brownlee  v.  Hewitt,  1  Mo.  App.  360. 

In  Reg.  V.  Ragg,  Bell,  C.  C.  218, 8  Cox.C.  C.  262, 20  L. 
J.  M.  C.  N.  S.  86,  6  Jur.  N.  8.  178, 1  L.  T.  N.  8.  387,  8 
Week.  Rep.  183,  it  is  said  that  in  Reg.  v.  Bryan, 
Dears.  &  B.  C.  C.  266,  26  L.  J.  M.  C.  N.  8.  84,  3  Jur. 
N.  S.  620,  plated  spoons  were  represented  to  be 
equal  to  Elkington's  A.  and  it  was  decided  to  be  a 
case  of  indefinite  praise  upon  a  matter  of  opinion 
which  was  not  within  the  limit  of  an  indictable  of- 
fense. And  that  opinion  is  approved,  although  it 
is  stated  that  there  was  a  difference  of  opinion  be- 
tween the  Judges,  the  majority  thinking  that  the 
representations  as  to  the  quality  of  plating  on 
spoons  was  a  matter  of  opinion,  while  one  Judge 
thought  it  a  representation  of  a  matter  of  fact. 

But  Reg.  v.  Bryan  seems  actually  to  have  been 
made  to  turn  upon  the  question  whether  or  not  it 
was  criminal  to  make  assertions  in  regard  to  the 
quality  of  articles  about  which  the  parties  were 
making  a  contract  of  sale.  Erie,  J.,  expresses  the 
opinion  that  the  representation  was  more  a  matter 
of  opinion  than  of  fact,  and «WI lies,  J.,  stated  ttiat 
it  seemed  to  him  that  the  assertion  ought  to  taken 
to  be  a  sufficient  fact  coming  within  the  region  of 
assertion  and  calculation,  and  not  of  mere  opinion. 
But  the  majority  of  the  Judges  placed  their  ruling 
upon  the  other  ground. 

d.  StatemenU  of  quantity  and  twundary. 

An  expression  of  opinion  as  to  the  quantity  of 
lumber  which  can  be  made  from  certain  standing 
timber  sold,  not  shown  to  have  been  fraudulently 
made,  is  no  sufficient  defense  for  a  promissory  note 
given  for  the  purchase  price  of  the  timber.  Curry 
V.  Keyser,  80  Ind.  214. 

An  honest  expression  of  opinion  by  a  vendor  as 
to  the  location  of  one  of  the  boundary  lines,  even 
though  erroneous,  is  not  a  fraud  which  will  entitle 
tbe  purchaser  to  an  abatement  of  the  purchase 
price.    Stow  V.  Bozeman,  28  Ala.  307. 

Representations  as  to  the  quantity  of  land  in  a 
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The  parties  are  presumed  to  have  reduced  to 
writing  all  of  their  agreement  at  that  time,  and 
to  that  end  the  contract  becomes  exclusive. 

Pearce  v.  McOoican,  35  Minn.  607;  Wiscon- 
9in  Red  Pressed  Brick  Co.  v.  Hood,  54  Minn. 
544;  Goulds  v.  Bropfiy,  42  Minn.  100,  6  L.  R. 
A.  892;  Seitz  v.  Brewers'  Refrigerating  Mach, 
Co.  141  U.  8.  510,  35  L.  ed.  837;  Whitmore  v. 


South  Boston  Iron  Co,  2  Allen,  52;  Chankrj. 
Hopkins,  4  Mees.  &  W.  899;  Dution  v.  Ger- 
riA,  9  Gush.  89,  65  Am.  Dec.  45. 

It  is  idle  for  plaintiff  to  claim  that  he  was 
in  any  manner  prevented  from  reading  it 

This  htf  was  bound  to  do,  and  cannot  com- 
plain if  he  did  not. 

Olenn  v.  Statler,  42  Iowa,  110;  Sanger  t. 


tract  to  be  sold,  act  shown  to  have  been  fraudu- 
lently made,  are  not  grround  for  defeating  a  suit 
for  the  punshase  money.  Josselyn  v.  tidwards,  67 
Ind.  21J3. 

If  a  vendor  says  that  be  does  not  know  the  exact 
number  of  acres  in  a  tract  of  land  to  be  conveyed, 
but  thinks  there  is  a  certain  number  therein,  he  can 
be  held  liable  for  false  representation  only  in  case 
he  had  no  reasonable  grounds  for  his  belief  as 
stated.    Wheeler  v.  Robinson,  86  Hun,  661. 

A  statement  as  to  where  the  line  of  a  tract  of 
land  runs,  accompanied  by  the  statement  that  the 
line  has  not  been  surveyed,  is  a  mere  statement  of 
opinion.    Hall  v.  Thompson,  1  Smedes  ft  M.  448. 

If  at  the  time  of  the  sale  of  real  estate  the  ven- 
dor states  that  the  original  deed  makes  one  of  the 
boundaries  a  certain  line,  and  produces  the  deed, 
his  statement  that  such  is  the  line  cannot  be  con. 
sidered  as  more  than  his  opinion  upon  the  matten 
and  if  erroneous  he  will  not  be  liable  to  an  action 
for  fraud.    Randall  v.  I^mum,  62  Yt.  689. 

If  a  purchaser  states  that  he  thinks  there  is  a 
certain  quantity  of  land  in  the  tract  which  he 
wishes  to  purchase,  it  will  be  a  mere  expression  of 
his  own  opinion  unless  he  knows  at  the  time  that 
such  amount  is  not  correct.  Lancaster  v.  Richard- 
son (Tex.  Civ.  App.)  868.  W.  749. 

But  falsely  stating  the  quantity  of  land  contained 
in  a  certain  tract,  and  the  size  and  character  of  the 
improvements  situated  thereon.  Is  quite  a  dilTer- 
ent  thing  from  expressing  a  mere  opinion  concern- 
ing them.    Ladd  V.  Pigott,  114  III.  647. 

So,  representations  by  a  vendor  of  real  estate  as 
to  the  quantity  of  cleared  land  and  the  quantity  of 
timber  land  is  not  mere  affirmation  of  value  or  ex- 
pression of  opinion,  but  if  false  wiU  be  a  defense  to 
an  action  for  the  price.  Hervey  v.  Parry,  82  Ind. 
208. 

A  misrepresentation  as  to  the  quantity  of  land 
in  a  tract  to  be  sold  may  be  fraudulent.  Ledbet- 
ter  V.  Davis.  121  Ind.  119. 

And  may  entitle  the  purchaser  to  an  abatement 
of  the  purchase  price.  Tyler  v.  Anderson,  106  Ind. 
186. 

Further  authorities  holding  that  statements  of 
quantity  may  be  fraudulent  may  be  found  under 
the  subdivision  relating  to  exceptions  to  the  rule* 
and  the  one  relating  to  the  question  of  what  is  fact 
and  what  is  opinion. 

e.  Statements  of  tUle. 

A  statement  by  a  vendor  as  to  the  title  is  a  mere 
statement  of  opinion.  Atwood  v.  Chapman,  68  Me. 
38, 28  Am.  Rep.  6. 

Representations  as  to  title,  which  are  mere  mat- 
ters of  opinion,  will  not  be  fraudulent,  but  where 
false  representations  of  facts  have  been  made 
touching  the  title  it  may  avoid  the  contract. 
Glasscock  v.  Minor,  11  Mo.  666. 

An  honest  expression  of  opinion  by  a  vendor  of 
his  title,  though  erroneous,  is  not  fraud.  Fitzhugh 
V.  Davis,  46  Ark.  887. 

An  expression  of  opinion  by  an  executor  that  the 
title  to  land  which  he  is  selling  is  good,  if  honestly 
entertained,  will  not  amount  to  fraud.  Bond  v. 
Ramsey,  89  111.  29. 

If  a  person  in  selling  property  for  his  principal 
believes  that  the  principal  has  a  good  title  to  it,  his 
representations  to  that  elfect,  although  untrue, 
yet,  having  been  made  in  good  faith,  will  not 
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amount  to  fraud  or  subject  him  to  any  i 
bility  to  the  purchaser.    Campbell  v.  Hlllinaii,15 
a  Mon.  606,  61  Am.  Dec.  196. 

A  general  assertion  of  title  to  property  ii  not 
such  a  representation  of  fact  as  will  be  a  basis  for 
a  charge  of  fraud.    Ward  v.  Luneen,  26  111.  laOi 

But  a  misrepresentation  of  title  to  real  estate  bf 
the  vendor  for  the  purpose  of  effecting  a  sale  may 
subject  him  to  liability  for  damages.  West  r. 
Wright,  96  Ind.  886. 

f.  Statements  of  matters  of  law. 

Attention  is  called  here  to  the  fact  that  some  of 
the  cases  place  the  rule  that  a  miastatemeDt  of 
matter  of  law  is  not  fraudulent  upon  the  ground 
that  it  is  mere  matter  of  opinion.  But  that  sub- 
ject is  sufficiently  distinct  to  form  a  class  by  itself, 
and  therefore  it  will  be  incorporated  into  a  future 
note. 

An  expression  of  opinion  as  to  the  effect  of  the 
contents  of  a  deed  of  oonveyanoe  is  not  such  fraud 
as  will  defeat  a  contract.  Hoyt  v.  Bradley,  27  Me. 
242. 

Representations  by  an  insurance  agent  to  one 
having  a  claim  for  loss  against  the  company,  that 
there  is  no  claim  or  right  that  can  be  enforced 
by  legal  proceedings,  are  mere  expressions  of  opto- 
ion.    ^tna  Ins.  Co.  v.  Reed,  88  Ohio  St.  288. 

A  deed  from  a  mortgagee  who  holds  the  legtl 
title  to  the  premises,  to  a  third  person  who  is  to 
furnish  money  to  pay  off  the  mortgage,  which  is 
by  mistake  made  a  warranty  deed  instead  of  a  quit- 
claim deed,  is  not  rendered  fraudulent  by  a  state- 
ment  by  the  lender  that  a  deed  directly  from  the 
mortgagee  to  him  will  clear  the  former,  since  that 
is  a  mere  statement  of  opinion.  Grant  v.  Oranu 
66  Me.  676. 

g.  Statements  reoarding  the  future. 

Statements  as  to  future  events  are  mere  mstten 
of  opinion.  Francis  v.  New  York  ft  B.  Blev.  B. 
Co.  17  Abb.  N.  C.  1. 

An  expression  of  opinion  as  to  the  future  is  doc 
fraudulent.  GkUlager  v.  BruneU  6  Oow.  Ui; 
Saunders  v.  McClintock,  46  Mo.  App.  216. 

An  ^opinion  as  to  the  future  of  a  corporation  is 
not  fraudulent.  Davidson  v.  Hobson«  60  Mo.  App. 
180. 

A  false  representation  as  to  the  profits  irtiich 
may  be  derived  from  a  speculation  will  not  avoid 
a  contract.    Hawkins  v.  Campbell,  6  Ark.  613. 

A  misrepresentation  by  the  seller  to  the  buyer 
of  advantages  to  result  from  the  purchase,  bow- 
ever  contrary  to  good  faith  and  sound  morals,  can- 
not form  the  basis  of  any  suit  either  at  law  or  in 
equity.  Dugan  v.  Cureton,  1  Ark.  31, 81  Am.  Bee. 
727. 

A  statement  made  to  induce  the  purebsse  of 
mining  stock,  that  it  is  impossible  for  the  poi^ 
chaser  to  lose,  and  that  the  mine  would  pay  din- 
dends  in  the  near  future,  are  mere  exprenions  of 
opinion.    Warner  v.  Benjamin,  80  Wis.  280. 

Statements  by  one  procuring  subscriptions  for  a 
creamery  that  the  profits  will  be  large  are  mere 
matters  of  opinion,  and  although  false  do  not 
constitute  a  defense  to  an  action  for  the  subscrip- 
tions.   Davis  V.  Campbell,  06  Iowa,  624. 

A  statement  that  the  business  of  a  corporation 
will  prove  lucrative  and  profitable  Is  mere  opinion. 
Riley 'V.  Treanor  (Tex.  Civ.  App.)  26  a  W.  lOSi 


1895. 
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JDun,  47  Wis.  615,  32  Am.  Rep.  789;  Ooetter 
V.  PickeU,  81  Ala.  387;  Redpath  v.  We$terti  U. 
Ttleg,  Co.  112  Mass.  71, 17  Am.  Rep.  69;  GHn- 
neU  V.  Western  U,  Teleg.  Co.  118  Mass.  299,  18 
Am.  Rep.  485;  Bell  v.  Bperson,  11  Iowa.  233, 
77  Am.  Dec.  142;  MeCormack  v.  Molburg,  43 
Iowa,   561;  Maine  Mut.  Marine  Ins.  Co.  v. 


Eodgkins,  66  Me.  109:  Foyev.  Patch,  132  Mass. 
105;  Butman  v.  Hussey,  30  Me.  268. 

The  only  way  in  which  it  was  possible  to 
make  binaing  and  effective  any  promises  or 
assurances  on  the  part  of  the  defendants  as  to 
what  they  would  accomplish  was  by  inserting 
it  in  the  contract. 


KepreflentatiooB  as  to  what  the  business  of  a  oor- 
poration  will  amount  to  are  mere  matters  of  opin- 
ioD.  8pooDer  ▼.  Hatoh  (N.  T.  Supp.  CD  9  Ry.  & 
Corp.  L.  J.  378. 

But  false  represeDtations  as  to  the  future  earn- 
ings of  a  proposed  corporation  are  fraudulent  if 
made  with  an  intent  to  deceive,  by  a  person  hav- 
ing superior  knowledge  as  to  such  matters. 
French  v.  Byao,  104  Mich.  aS5. 

A  statement  that  a  dam  will  oontloue  to  furnish 
the  amount  of  water  conveyed  to  a  vendee  is  a 
mere  matter  of  opinion.  Morrison  v.  Koch,  82 
Wis.  254. 

A  statement  that  improvements  will  be  made  is 
a  mere  matter  of  opinion.  Orr  v.  Gk)odloe  ( Va.)  24 
S.  K  1014;  Moore  v.  Barksdaie  (Va.)  25  8.  E.  520; 
Watkins  v.  West  Wytheville  Land  &  I.  Co.  02  Va.  1. 

A  statement  by  a  person  taking  subscriptious  to 
a  railroad  that  the  road  would  be  completed  to  a 
certain  point  by  a  certain  day  is  mere  expression 
of  opinion  which,  althoufirb  not  fuilllied,  will  uot 
defeat  a  recovery  upon  the  subscription.  JacJcson 
V.  Stockbridfre,  29  Tex.  894, 94  Am.  Dec.  290. 

RepresentatloDs  by  the  agent  of  a  college  at  the 
time  that  a  subscription  is  made  to  it  for  a  scholar- 
ship, that  by  reason  of  the  subscriptions  the 
Bcholarsbip  will  k)e  worth  the  amount  charged  for 
\U  are  mere  expressions  of  opinion  which  will  uot 
avoid  the  subscription.  Coil  v.  Pittsburgh  Fe- 
male College,  40  Pa.  489. 

But  in  Harvey  v.  Hadley,  87  Oal.  567,  where  the 
question  was  as  to  the  measure  of  damages  for  the 
making  of  false  representations  as  to  the  prospects 
of  property  sold,  the  court  says  that  that  was  the 
only  question  raised,  so  that  it  seems  to  have  been 
admitted  in  the  case  that  liability  would  arise  from 
such  misrepresentations. 

h.  StaUmtTiUreqardinodecedenUi'  estate%, 

A  representation  by  an  executor  that  the  estate 
is  solvent  is  not  a  representation  of  opinion. 
Winston  v.  Toung,  47  Minn.  80. 

But  if  no  fraud  is  intended  by  an  executor  when 
he  expresses  the  opinion  that  a  legacy  which  he 
agrees  to  pay  to  a  third  person  will  amount  to  a 
certain  sum,  he  will  not  be  compelled  to  make  the 
assertion  good.    Stephens  v.  Venables,  81  Beav.  124. 

i.  Statements  as  to  credit  of  third  persons. 

Tn  Pasley  v.  Freeman,  8  T.  R.  51,  Grose,  J.,  said 
that  an  assertion  relative  to  the  credit  of  another 
was,  where  the  person  making  it  has  no  interest 
and  is  In  no  collusion  with  the  person  whose  credit 
be  is  representing  to  be  good,  mere  matter  of 
opinion.  But  Buller,  J.,  dUfered  from  him  in  this 
on  the  ground  that  'Mt  is  stated  in  the  record  that 
the  defendant  knew  that  his  statement  was  false,'^ 
and  that  tberelore  there  was  fraud  in  fact.  And 
the  other  Judges  agreed  in  opinion  with  Buller,  al- 
though their  judgments  were  not  put  upon  that 
preciee  ground. 

The  result  has  been  that  this  rule  that  expression 
of  opinion  is  not  fraud  has  been  more  or  less  dis- 
cussed in  connection  with  the  question  of  liability 
for  statements  in  regard  to  the  financial  ability  or 
credit  of  a  third  person.  In  so  far  as  the  cases 
throw  light  upon  this  discussion  they  are  incor- 
porated in  this  note  while  the  cases  upon  the 
question  of  such  liability  which  do  not  discuss  the 
question  now  under  consideration  are  not  noticed 


Mere  statements  of  opinion. 

Upon  certain  branches  of  the  subject  of  state- 
ments concerning  the  credit  of  another,  the  cases 
are  well  agreed.  If  there  is  a  mere  expression  of 
opinion  or  a  statement  which  will  be  regarded  as 
an  expression  of  opinion  there  will  he  no  liability 
if  it  was  honestly  given. 

Recommendations  are  generally  understood  to 
be  nothing  more  than  the  opinion  of  those  who 
give  them,  resting  upon  common  reputation  and 
the  apparent  circumstances  of  the  individual  rec- 
ommended, and  not  upon  a  minute  examination  of 
bis  affairs.  Therefore  an  action  cannot  be  sus- 
tained for  a  recommendation  unless  it  is  both  false 
and  fraudulent.  Lord  v.  Colley,  6  N.  H.  99,  25  Am. 
Dec.  447. 

A  statement  as  to  the  financial  responsibility  of 
another,  which  is  given  as  a  mere  matter  of  opin- 
ion and  not  as  importing  knowledge,  will  not  ren- 
der the  one  making  it  liable  to  an  action  for  the 
damages  caused  by  trusting  the  person  concerning 
whom  the  representations  were  made.  Avery  v. 
Chapman,  62  Iowa,  144. 

A  person  is  not  liable  directly  or  indirectly  for 
the  consequences  of  representations  honestly 
made  in  respect  to  the  business  standing  of  an- 
other in  which  he  is  not  concerned.  It  is  doubtless 
true  that  a  person  may,  by  pretending  to  a  knowl- 
edge which  he  does  not  possess,  intentionally  and 
wantonly  mislead  another  to  his  injury,  and 
thereby  render  himself  liable.  But  if  the  one 
making  the  representations  makes  no  pretention 
to  knowledge  which  others  do  not  possess,  and  has 
no  intention  to  defraud,  he  will  not  be  liable  for 
the  information  given.  Hall  v.  Bradbury,  40 
Conn.  82. 

If  at  the  time  a  letter  of  recommendation  of 
credit  is  given  the  person  honestly  believes  that  he 
is  stating  the  truth,  he  will  not  be  liable  for  fraud 
although  the  information  turns  out  to  be  untrue. 
Lord  V.  Qoddard,  54  U.  S.  18  How.  198, 14  L.  ed.  111. 

A  representation  in  respect  to  the  credit  of  a 
merchant,  which  is  believed  to  be  true,  will  not  sub- 
ject the  one  making  it  to  an  action  for  fraud.  Rus- 
sell V.  Clark,  11 U.  8.  7  Cranch,  69,  8  L.  ed.  271. 

A  person  is  not  liable  for  false  representations 
in  stating  the  credit  of  another  if  at  the  time  be 
made  the  representations  he  honestly  stated  his 
own  opinion.  Wynne  v.  Allen,  7  Baxt.  312,  32  Am. 
Rep.  602;  Uarrigan  v.  First  Nat.  Bank,  9  Baxt  137. 

A  person  is  uot  liable  for  false  statements  re- 
garding  credit  if  believed  to  be  true.  Graham  v. 
Hollinger,  46  Pa.  55;  Ide  v.  Graham,  8  Misc.  151. 

If  a  person  honestly  believes  what  he  writes  in 
reference  to  the  solvency  and  credit  of  another  be 
will  not  be  liable  to  an  action  of  deceit  therefor. 
McCracken  v.  West,  17  Ohio,  16. 

A  statement  concerning  the  credit  of  another, 
which  is  on  sufllcient  foundation  and  honestly  be- 
lieved to  be  true,  is  not  fraudulent.  Sims  v.  Ellandt 
57  Miss.  88. 

Statements  known  to  be  false. 

So,  the  courts  agree  that  if  the  statement  is 
known  to  be  false  at  the  time  it  is  made,  and  is 
made  with  intent  to  defraud,  there  will  be  liability 
for  the  injury  caused  by  it. 

Where  a  representation  is  made  as  to  the  charac- 
ter and  credit  of  a  third  person  if  it  is  knowingly 
false,  made  to  one  ignorant  of  its  falsehood  under 
circumstances  justifying    a  reasonably  prudent 
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Seeves  v.  Corning,  51  Fed.  Rep.  774;  Knowl- 
ton  V.  Keenan,  146  Ma8&  86;  Dawe  v.  Morris, 
149  Mass.  188,  4  L.  R  A.  158;  Qatper  v.  Heim- 
baoh,  58  Minn.  417;  OaUaher  v.  Brunei,  6  Cow. 
346. 

Not  haying  done  so  the  plaintiff  cannot  be 
permitted  now  to  change  the  terms  of  that  con- 


tract by  being  allowed  to  show  that  because 
such  words  were  spoken  pending  negotiaUons 
that  that  was  the  thing  that  indacd  him  to 
pay  his  money. 

Fisher  V,  New  York  Common  Pleas,  18  WendL 
608;  Afahan  v.  Sherman,  7  Blackf.  878;  Daia 
V.  Morris,  supra. 


man's  belief,  and  it  Is  believed  and  acted  on  with 
consequent  injury,  an  action  will  lie  against  the  one 
making  it.  Eodaley  v.  Johns,  120  111.  460,  60  Am. 
Rep.  972. 

A  person  who  grimes  a  recommendation  of  credit 
to  another,  on  the  strength  of  which  he  obtains 
goods  which  be  does  not  pay  for,  will  be  liable  if 
the  statements  were  false  and  he  knew  them  to  be 
so.    Young  7.  Hall,  4  Oa.  06. 

Fraudulent  representations  as  to  the  financial  re- 
sponsibility of  another  for  the  purpose  of  procur- 
ing him  credit  are  actionable.  Nevada  Bank  v. 
Portland  Nat.  Bank,  50  Fed.  Rep.  838. 

If  a  person  knowingly  misrepresents  the  credit 
of  another  for  the  purpose  of  enabling  him  to  pro- 
cure goods  on  credit  he  will  be  liable  for  the  loss 
caused  thereby.    Bean  v.  Renway,  17  How.  Pr.  00. 

It  a  person  knowing  that  another  is  insolvent 
represents  him  as  thriving  and  flourishing  for  the 
purpose  of  enabling  him  to  obtain  credit,  he  will 
be  liable  for  the  fraud.  Hutchinson  v.  Bell,l  Taunt. 
Ii58. 

A  recommendation  of  an  agent  to  do  business  for 
another,  which  is  known  to  be  false  at  the  time  it 
is  given,  will  render  the  one  giving  it  liable  tor  the 
losses  incurred  by  the  person  in  trusting  the  agent. 
Foster  v.  Charles,  6  Bing.  306. 

If  in  representing  the  credit  of  a  merchant  the 
person  making  the  representation  alleges  that  to 
be  true  which  he  knows  to  be  false  an  action  for 
the  damages  will  lie  against  him.  Rumsey  v.  Lov- 
elU  Anthon,  17. 

A  representation  that  another  is  entitled  to  credit 
which  Is  known  to  be  false  will  render  the  one 
making  it  liable  for  fraud.  Lang  v.  Lee,  8  Rand. 
(Va.)  410. 

Representations  as  to  the  financial  condition  of  a 
buyer,  made  as  a  basis  of  credit  and  known  to  be 
false,  are  fraudulent.  Gainesville  Nat.  Bank  v. 
Bamberger,  77  Tex,  48. 

A  false  representation  that  a  person  is  solvent 
knowing  or  having  reason  to  believe  that  the  state- 
ment is  untrue,  if  with  intent  to  defraud,  will  sus- 
tain an  action  for  fraud.  Morehouse  v.  Yeager,  71 
N.  Y.  S94. 

A  representation  as  to  the  financial  ability  of  an- 
other, known  to  be  false  when  it  is  made,  renders 
the  one  making  it  guilty  of  fraud.  Boyd  v. 
Browne,  6  Pa.  310. 

A  recommendation  of  another  to  credit  made  in 
bad  faith  knowing  that  he  is  not  worthy  of  credit, 
is  fraudulent.  Upton  v.  Vail,  6  Johns.  181,  5  Am. 
Dec.  210. 

A  false  and  fraud ulentaffirmationlrelative  to  the 
credit  and  ability  of  a  person,  to  a  merchant  who 
IS  thereby  Induced  to  trust  such  person  with  goodSi 
is  a  sufBdeo  t  ground  of  action.  Patten  v.  Gumey, 
17  Mass.  182, 0  Am.  Dec.  141. 

In  a  suit  against  a  person  for  having  made  false 
statements  about  another's  credit,  evidence  is  ad< 
missible  that  the  statements  were  false.  lasigi  v. 
Brown,  58  U.  8.  17  How.  188, 16  L.  ed.  208. 

How  far  fraudulent  intent  is  necessary. 

Upon  the  question  how  far  actual  fraudulent  in- 
tent is  necessary  to  render  the  one  making  the 
statement  liable  the  courts  are  not  fully  in  accord. 
In  Pasley  v.  Freeman,  3  T.  R.  61,  Buller,  J.,  placed 
his  ruling  upon  the  ground  that  the  defendant 
^new  that  his  statement  was  false,  and  that  there- 
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fore  there  was  fraud  in  fact,  and  the  defendant 
could  not  escape  liability  upon  the  claim  that  the 
Intent  was  absent.  But  in  the  subsequent  case  of 
Hayoraf  t  v.  Creasy,  2  Bast,  OS,  it  was  held  thai  a 
statement  *'of  my  own  knowledge**  a  certain  per- 
son can  be  trusted  with  perfect  safety  is  a  mere 
matter  of  opinion,  and  cannot  render  the  one  mak- 
ing the  statement  liable  for  the  damages  thereby 
caused,  unless  he  made  the  statement  with  fnada- 
lent  intent. 

In  the  latter  case  Lord  Kenyon  thought  that'«ince 
defendant  aflBrmed  that  to  be  true  within  his  own 
knowledge  which  he  did  not  know  to  be  true  be  was 
guilty  of  fraud,  which  consisted  in  asserting  poei. 
tively  his  knowledge  of  that  which  he  did  not 
know.  The  other  Judges,  however,  did  not  agre« 
in  this,  so  that  the  law  then  was  that  there  was  lia- 
bility in  case  of  an  assertion  knowingly  falae,  boi 
not  in  case  of  mere  false  assertion  of  positiTe 
knowledge  if  the  fact  to  which  the  knowledge  vos 
claimed  to  refer  was  not  known  to  be  false. 
There  is  a  strong  tendency  among  the  modem 
cases  to  recognize  a  positive  assertion  of  knowl- 
edge upon  any  subject  which  in  fact  does  not  exiet 
as  an  element  of  fraud.    See  infra.  IV.  g. 

The  result  of  applying  that  rule  to  the  suhiect 
now  under  discussion  is  to  adopt  Lord  Kenyoo's 
opinion.  So  the  point  upon  which  tlie  court  di- 
vided in  Haycraft  v.  '.Creasy  appears  to  be  that 
upon  which  the  greater  part  of  the  conflict  in  the 
modem  cases  turns. 

When  representations  are  made  in  respect  to  the 
credit  of  another,  if  the  person  making  them  be- 
lieves his  own  statements,  he  will  not  be  liable  for 
fraud,  but  if  he  asserts  a  fact  which  he  did  not  be- 
lieve he  must  bear  the  consequences.  Huber  t. 
Wilson,  23  Pa.  178. 

In  case  of  a  representation  as  to  the  solvency  of 
another  an  affirmation  of  solvency  as  of  tlie  per- 
son's own  knowledge  can  be  taken  to  mean  no 
mure  than  a  strong  belief  as  to  such  facU  and  if 
made  in  good  faith  will  not  be  fraudulent  although 
it  proves  to  be  false.  *  Cowley  v.  Smyth,  46  N.  J.  L 
8S0,fi0Am.  Rep.432. 

In  case  of  a  representation  as  to  the  credit  of  an- 
other, the  question  of  fraud  depends  upon  whether 
or  not  the  person  making  it  knew  that  the  aasertioo 
or  opinion  was  false  or  that  he  did  not  fully  betlere 
it  to  be  true.  Tryon  v.  Whitmarsh,  1  Met.  L  35 
Am.  Dec.  330. 

A  person  who  makes  falae  statements  conoerninf 
another  for  the  purpose  of  procuring  credit  for 
him  as  of  facts  when  he  has  no  knowledge  upoo 
the  subject  and  no  well-founded  belief.  Is  <^rge- 
able  with  having  made  the  statements  knowinglF' 
and  is  guilty  of  fraud.    Sims  v.  Elland,  57  MIsb.  aOT. 

In  Potts  V.  Chapln,  188  Mass.  278,  where  the  cashier 
of  a  bank  was  sued  for  making  false  statements 
about  the  business  standing  of  one  of  the  bank's 
customers,  the  court  says  if  he  expressed  an  opinioo 
it  must  be  his  real  opinion:  if  he  stated  a  specliic 
fact  he  must  state  it  as  he  believed  it  to  be;  and  if 
he  stated  a  fact  positively  as  of  his  own  knowledge 
be  must  know  the  fact  to  be  as  stated.  But  the 
case  is  made  to  turn  upon  the  omission  of  material 
facts  from  the  statement  given. 

A  representation  known  to  be  false,  as  to  tbe 
standing  of  a  third  person  for  the  purpose  of  pro- 
curing credit  for  him.  Is  fraudulent.  And  if  the 
representation  professes  to  be  given  on  a  thoroogb 
knowledge  of  the  person,  it  is  not  a  mere  ezprea- 
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The  contract  drawD  after  all  the  statements, 
representations,  and  assurances  given  would 
have  to  contain  a  stipulation  that  the  results 
of  the  treatment  were  guaranteed ,  otherwise 
that  became  immaterial,  for  all  prior  state- 
ments must  be  merged  in  or  superseded  by  the 
written  contract. 


Tucker  v.  WhiU,  125  Mass.  844;  Howe  v. 
Walker,  4  Gray,  318;  Hone  v.  Woodruff,  1 
Minn.  418;  1  Greenl.  Ev.  g  275. 

The  mistake  and  failure  to  properly  insert 
the  real  agreement  in  the  contract  would  have 
to  be  established  by  clear,  satisfactory,  and 
convincing  evidence. 


sion  of  opiDloD.    Glopton  v.  Cozart,  18  Smedes  & 
M.!IB3. 

If  one  person  recommends  another  for  credit  be 
wiU  be  liable  if  he  knowinffiy  falsifies,  or  if  with- 
out  any  knowledfire  on  tbe  subject  he  pretends  to  a 
knowledge,  but  he  will  not  be  liable  if  he  honestly 
or  mistakenly  gives  an  opinion  which  proves  to  be 
erroneous.  Einstein  v.  Marshall,  68  Ala.  168,  25 
Am.  Bep.  720. 

A  statement  as  of  one*8  own  knowledge  as  to  the 
solvency  of  another,  made  with  intent  to  deceive, 
s  actionable.  But  if  the  representations  are 
merely  of  opinion  or  Judgment,  or  if  they  are 
made  in  good  faith,  they  are  not  actionable.  Marsh 
V.  Falker,  40  N.  Y.  568. 

In  Iowa  it  Is  said  that  to  sustain  an  action  for 
fraud  for  misrepresenting  the  credit  of  another, 
knowledge  of  the  falsity  and  intent  to  deceive 
must  be  present.  Sylvester  v.  Henrich,  98  Iowa, 
489. 

So  it  has  been  said  that  in  an  action  for  deceit  in 
falsely  representing  a  third  person  fit  to  be  trusted 
the  scienter  is  material  and  must  be  alleged  and 
proved.  Fraud  is  the  gist  of  the  proceeding.  The 
representation  must  not  only  be  false,  but  it  must 
originate  In  a  fraudulent  motive  either  to  injure 
the  party  who  is  thereby  circumvented  or  to  bene- 
fit the  one  who  makes  the  representation.  Ter- 
reU  V.  Bennett,  18  Ga.  404* 

In  Texas  it  has  been  held  that  the  status  of  a 
debtor  is  a  fact,  and  not  an  opinion.  Gainesville 
Nat.  Bank  v.  Bamberger,  77  Tex.  46. 

In  Savage  v.  Jackson,  19  Ga.  8U5,  Benning,  J., 
said«  speaking  for  himself:  '^Whether  a  man  is 
trustworthy  or  not  is  matter  of  mere  opinion.  If 
A  Bays  of  B  that  it  is  his  opinion  that  B  is  trust- 
worthy the  strong  presumption  of  law  is  that  this 
is  A's  opinion;  for  A  gains  nothing  whatever  by 
saying  that  it  is  his  opinion.  And  to  prove  that  at 
the  time  of  the  statement  B  had  no  property,  or 
even  had  no  character,  would  be  only  to  raise  a 
strong  presumption  that  the  statement  did  not  ex< 
press  A^s  real  opinion.  And  this  is  certainly  m 
much  as  can  be  proved  in  a  vast  majority  of  the 
cases  dependent  on  statements  like  this.  The  result 
is  that  all  that  the  plalntiflF  can  do  by  proof  In  such 
cases  is  to  raise  a  strong  presumption  in  his  favor 
and  set  it  against  the  strong  presumption  which 
tbe  law  has  raised  in  favor  of  the  defendant.  But 
of  these  two  presumptions  the  one  in  favor  of  the 
plaintilf  will  be  a  presumption  of  gruUt;  the  one  in 
favor  of  defendant  a  presumption  of  innocence." 

Illustrations. 

To  represent  of  a  man  entirely  insolvent  that 
you  have  examined  into  his  affairs  and  consider 
htm  solvent  and  worthy  of  credit,  and  that  he  is 
going  on  well,  when  all  you  know  of  his  business 
condition  is  that  he  owes  a  large  sum  of  money.  Is 
actionable  if  the  representation  was  made  from 
bad  motives  in  order,  to  induce  a  crediu  Zabriskle 
T.  Smith,  13  N.  Y.  882, 64  Am.  Dec.  551. 

A  representation  that  a  man  is  good  for  his  debts 
BO  far  as  the  speaker  knows  is  too  indefinite  to  sus- 
tain an  action.    Slade  v.  Little,  80  €ku  87a 

It  defendant  gives  an  opinion  as  to  the  credit  of 
a  third  person  to  whom  plaintiff  Is  to  sell  goods, 
and  the  goods  when  sold  are  paid  for,  the  plaintiff 
cannot^  upon  giving  further  credit,  hold  defend- 
ant liable  for  the  loss  caused  by  failure  to  meet  tbe 
35  L.  R.  A. 


payment  upon  tbe  subsequent  credits  when  they 
become  due.    De  Graves  v.  Smith.  2  Gampb.  583. 

A  statement  ^'I  consider"  a  certain  person  **per- 
feotly  good  for  a  bill  of  goods"  to  a  certain 
amount.  He  *^is  safe"  if  known  to  be  false,  is  not  a 
mere  expression  of  opinion,  but  if  relied  on  will  be 
a  fraud  which  will  render  the  one  making  it  liable 
for  the  damages  caused  by  it^  Bobbins  v.  Barton 
Bros.  50  Kan^  120. 

An  expression  of  opinion  that  a  certain  person 
will  be  able  to  pay  some  of  his  debts  by  a  srlven 
time  does  not  tend  to  show  fraud.  Frame  v. 
Badger,  79  III.  441. 

A  general  representation  that  a  person  may 
safely  be  credited  Is  too  uncertain  to  give  a  right 
of  action  against  the  person  making  it.  Hopkins 
V.  Cooper,  28  Ga.  898:  Glover  v.  Townsend,  80  Ga. 
90. 

Bepresentations  by  one  bank  to  another  that  a 
certain  business  corporation  is  prosperous,  well 
organized,  doing  a  large  business,  and  a  '^valued 
customers  of  ours,"  that  an  investigation  of  its 
business  and  responsibility  has  been  made  by  a 
bank  officer,  coupled  with  the  transmission  of  an 
annual  statement  which  Is  known  to  be  false,  are 
representations  of  fact  and  not  of  opinion.  Ne- 
vada Bank  v.  Portland  Nat.  Bank,  59  Fed.  Bep.  888. 

A  representation  to  a  creditor  that  his  debtor  is 
insolvent  and  is  unable  to  pay  the  debt,  thereby 
inducing  the  creditor  to  part  with  tbe  claim  at  a 
sacrifice  when  the  debtor  is  able  to  pay  is  not  an 
expression  of  opinion.  State  v.  Tomlin,  28  N.  J.  L. 
18. 

A  statement  of  another  that  the  writer  regards 
him  as  responsible  in  all  business  transactions  is  a 
mere  expression  of  belief  or  opinion  which.  If  false 
to  the  knowledge  of  the  writer.  Is  not  actionable. 
Red  path  Bros.  v.  Lawrence,  42  Mo.  App.  101. 

A  statement  to  one  intending  to  marry  a  man, 
that  he  is  worth  a  certain  amount  of  money.  If  not 
known  to  be  false  will  not  be  fraudulent.  Cole- 
man V.  Rowland,  1  Pittsb.  122. 

A  letter  recommending  a  person  for  credit, 
knowing  that  he  is  a  minor,  which  fact  is  not  stated, 
will  render  the  person  writing  it  liable  for  the 
value  of  the  goods  In  case  they  are  sold  to  the 
minor  and  not  paid  for  by  him.  Kidney  v.  Stod- 
dard, 7  Met.  252. 

J.  StaUmenta  in  regard  to  one's  oton  credit, 

A  representation  by  a  person  as  to  his  own  finan- 
cial condition  will  not  be  fraudulent  although 
false,  if  at  the  time  he  made  it  he  believed  it  to  be 
true.    Dil worth  v.  Bradner,  85  Pa.  288. 

It  is  not  fraud  for  the  purchaser  to  state  his  own 
ability  to  pay  for  goods  purchased.  If  he  firmly  be- 
lieves that  he  is  so  able.  Wessels  v.  Weiss,  166  Pa. 
601. 

An  action  for  deceit  will  not  lio  against  a  person 
for  representing  himself  to  be  a  person  safely  to  be 
trusted.  Lyons  v.  Briggs,  14  R.  I.  222,  67  Am.  Bep. 
872. 

A  statement  by  a  person  asking  for  credit,  that 
he  is  safe  to  be  trusted,  is  a  mere  opinion.  Jude 
V.  Wood  burn,  27  Vt.  416. 

More  than  an  overestimate  of  tbe  value  of  his 
property  by  a  purchaser  is  necessary  before  he  can 
be  held  guilty  of  fraud  in  contracting  a  debt. 
South  Branch  Lumber  Co.  v.  Ott,  142  U.  S.  622,  35 
L.  ed.  1186. 
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Layman  v.  Minneapolis  Realty  Co.  60  MinD. 
186;  Oeib  v.  Reynolds,  85  MIdd.  881;  McCaZlv. 
Bushnelly  41  MIdd.  87;  Minnepaolis,  St.  P.  A 
S,  S,  M,  R.  Co,  V.  Chisholm,  55  Minn.  374;  2 
Whart.  Ev.  |  982. 

The  complaint   failed  to  state  a  cause    of 


action,  it  appearing  from  the  complaint  that 
a  contract  m  writing  was  entered  into  at  the 
time  of  the  alleged  misrepresentatioDs,  a»i 
that  said  alleged  misrepresentations  were  n<f. 
such  as  to  constitute  grounds  for  an  actioo  of 
deceit. 


But  if  the  vendee  falsely  represents  his  own 
flnanciai  ability  to  be  flrood  he  will  be  guilty  of 
fraud.    Reed  v.  Plnney,  35  III.  App.  611, 

k.  Statementff  as  to  securities, 

A  statement  by  one  person  to  Induce  another  to 
exchange  a  dwelling  house  for  a  promissory  note, 
**that  the  note  was  perfectly  good,"  Is  a  represen- 
tation of  fact,  and  not  an  expression  of  opinion. 
Crane  v.  Elder,  48  Kan.  260, 15  L.  R.  A.  795. 

A  i)er6on  making  a  positive  assertion  of  the  sol- 
vency of  the  maker  of  a  note  in  order  to  enable  him 
to  pass  It  off  in  trade  when  from  circumstances  he 
Is  presumed  to  know  his  condition,  and  he  knows 
that  the  person  with  whom  he  is  trading  supposes 
him  to  be  acquainted  with  it,  is  liable  if  the  maker 
is  insolvent  at  the  time.  Corbett  v.  Gilbert,  24  Ga. 
454. 

A  person  who  purchases  property  with  a  note 
which  he  represents  to  be  good,  knowing  It  is  not 
so,  is  guilty  of  fraud  which  will  entitle  the  other 
party  to  rescind  the  contract  and  recover  his  prop- 
erty. Alexander  v.  Denners,  9  Port.  (Ala.)  174,  88 
Am.  Deo.  909. 

An  expression  of  belief  by  the  vendor  of  a  note 
that  thelmaker  is  responsible  is  equivalent  to  an 
assertion  that  be  is  so  if  meant  to  be  so  understood 
and  If  y  made  with  a  knowledge  tbat  he  is  not  re- 
sponsible. It  IS  of  no  consequence  that  the  repre- 
sentation is  Hung  into  the  form  of  an  opinion  or 
assertion  if  it  Is  meant  to  impress  and  does  impress 
on  the  mind  of  the  buyer  that  the  note  is  good. 
Foster  V.  Swasey,  2  Woodb.  &  M.  224. 

A  statement  as  to  the  'pecuniary  ability  of  the 
maker  of  a  note  given  for  the  purchase  price  of 
goods,  if  a  mere  expression  of  opinion,  will  not 
subject  the  one  making  it  to  an  action  for  f  raud« 
although  ilt  is  false  and  intended  to  deceive.  The 
reason  given  for  the  rule  is  that  the  other  person 
had  no  right  to  rely  on  it.  The  court  further  says 
tbat  it  might  have  been  a  question  for  the  jury 
whether  the  statement  was  intended  to  be  a  repre- 
sentation of  fact,  and  was  so  understood,  or  was  an 
expression  of  opinion  merely.  Homer  v.  Perkins* 
124  Mass.  401,  27  Am.  Rep.  077. 

A  statement  by  the  purchaser  of  property  that 
notes  of  a  third  person  given  for  payment  are 
good,  which  is  false  to  his  knowledge,  will  subject 
him  to  an  action  for  damages.  Blsh  v.  Beatty, 
111  Ind.  408. 

A  representation  that  notes  are  good  and  made 
by  solvent  parties  Is  not  a  mere  representation  of 
quality,  but  a  statement  of  fact.  Olvey  v.  Jack- 
son, 106  Ind.  286. 

A  statement  by  a  seller  to  a  buyer  of  a  judgment 
against  a  person  known  to  be  Insolvent,  that  he 
has  plank  at  his  mill  sufficient  to  satisfy  it  which 
can  he  obtained  when  applied  for,  is  not  a  mere  ex- 
pression of  opinion.  Pearcy  v.  Huddleston,  8 
Yerg.88. 

A  statement  that  a  certain  judgment  is  good  and 
collectible,  that  the  judgment  debtor  was  solvent 
and  responsible,  that  he  had  just  paid  a  portion  of 
the  judgment,  and  that  there  was  no  prior  judg- 
ment against  him,  is  a  statement  of  fact  and  not  of 
opinion.   Burr  v.  Willson,  22  Minn.  206. 

If  a  person  for  the  purpose  of  paying  away  a  note 
of  a  third  person  assures  the  one  taking  it  that  it  is 
good,  there  will  be  fraud  whether  he  knew  that  it 
was  false  or  not.    Snyder  v.  Flndley,  1 N.  J.  L.  48. 

In  an  action  for  false  representations  as  to  the 
pecuniary  ability  of  the  maker  of  a  promissory 
"5  L.  R.  A. 


note  no  objection  was  made  that  the  statemsBi^ 
were  mere  expressions  of  opinion,  and  the  court 
says  it  must  presume  that  the  facts  stated  we» 
susceptible  of  knowledge  as  distinguished  froa 
mere  matters  of  opinion  and  belief.  Safford  t. 
Grout,  120  Mass.  20. 

But  there  are  a  few  cases  which  do  not  fully  Ac- 
cord with  those  just  cited. 

A  statement  that  the  makers  of  promissory  notes 
are  good,  made  for  the  purpose  of  inducing  aoocber 
to  take  them  In  payment  for  goods,  is  not  as  matter 
of  law  a  statement  of  fact  rather  than  of  opinioD. 
Belcher  v.  Costello,  122  Mass.  189. 

A  statement  made  for  the  purpose  of  indudof  i 
person  to  advanpe  money  upon  the  security  of  Ac- 
counts against  third  persons,  that  the  persc» 
against  whom  the  accounts  were,  were  perfectij 
good,  is  a  mere  opinion.  McOall  v.  Proal,  16  Jooet 
&8.403. 

A  statement  by  a  seller  of  a  claim  against  a  third 
person  that  the  latter  is  rich  and  perfectly  gocA 
honestly  made  with  no  intent  to  deceive,  cannot, 
although  it  proves  to  be  false,  render  the  one  mak- 
ing it  liable  to  an  action  for  deceit.  Cheater  T.:Com- 
stock,  6  Rob^  1. 

The  seller  of  a  note  and  mortgage  is  not  liable  fur 
deceit  for  stating  that  the  security  is  undoubted, 
that  the  property  is  of  great  value  over  and  above 
all  encumbrances,  and  the  note  could  be  sold  for 
its  face  at  any  time,  because  such  matters  are  mere 
expressions  of  opinion.  Veasey  v.  Doton.  3  Alleo, 
880. 

A  statement  that  a  check  of  a  third  person  wiii 
be  paid  upon  presentment  is  a  mere  expr^sion  of 
opinion.    Stewart  v.  Potter,  37  How.  Pr.  68. 

III.  Reasons  for  the  rvle. 

There  have  been  various  reasons  given  for  the 
rule,  but  the  one  most  frequently  given  is  tbat  tbe 
one  to  whom  an  opinion  is  expressed  has  no  rigtit 
to  rely  on  it.  That  is  the  reason  given  in  Homer  v. 
Perkins,  124  Mass.  481, 27  Am.  Kep.  677,  for  holdiof 
that  an  expression  of  opinion  as  to  the  pecuoiarr 
ability  of  the  maker  of  a  note  exchanged  forgoes 
is  not  fraudulent. 

A  purchaser  must  judge  for  himself  as  to  all 
those  matters  which  He  In  opinion  merely,  as,  for 
example,  as  to  the  value  and  quantity  of  theartieie 
he  is  about  to  purchase.  Assertions  upon  tbe!P 
matters  by  the  vendor  should  pass  for  notblnf. 
These  are  the  common  artifices  and  tricks  of  trade 
which  everyone  competent  to  make  a  contract  a 
by  law  presumed  able  to  guard  a^rainst  Camp  r. 
Camp,  2  Ala.  632. 86  Am.  Deo.  428;  Juzan  v.  Toolmin, 
9  Ala.  662, 44  Am.  Deo.  448. 

A  purchaser  must  judge  for  himaelf  as  to  all  mat- 
ters which  lie  in  opinion  merely.  Aaserdonaby  the 
vendor  of  the  value  or  quantity  of  an  article  opea 
to  the  Inspection  of  the  buyer  should  pass  fornotli- 
ing.   Evans  v.  Boiling,  5  Ala.  650. 

A  misrepresentation  made  by  a  seller  wbicb  is 
tantamount  to  an  estimate  or  opinion,  sudiv 
value,  condition,  character,  adaptability  to  certain 
uses,  is  not  actionable  unless  the  seller  resorts  to 
some  fraudulent  means  to  prevent  the  porchaser 
from  examining  the  property.  And  this  is  tiw 
whether  the  property  is  near  at  hand  or  at  a  dis- 
tance. Human  opinion  is  so  various  and  discord- 
ant, and,  what  it  really  is  so  dlfBcult  of  proof,  tbat 
the  law  permits  erreat  latitude  of  statements whidi 
are  properly  traceable  to  it.  Williama  v.  Mc^- 
den,28Fla.l48. 
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Lexma  v.  Julian,    21    Hun.  577;  Oasper  ▼.  I     Lexow  v.  Julian,  and  Dawe  ▼.  Morns,  supra; 


Eeimbach,  QaUaJter  v.  Brunei,  and  Knowlton 
y.  Keenan,  supra. 

There  was  nothing  material  in  the  so-called 
false  representations  unless  it  was  the  expres- 
sion *  *  We  will  cure  you. "  But  this  was  merely 
promissory. 


Hubbard  v.  Jjong  (Mich.)  2  Det.  L.  N.  155; 
Cooley,  Torts,  2d  ed.  555. 

But  a  statement  of  anything  to  be  done  in 
the  future  cannot  constitute  the  basis  of  an 
action  for  deceit. 

Long  V.  Woodman,  58  Me.  52;  Fishery,  New 


It  is  only  because  statements  of  value  can  rarely 
be  supposed  to  have  induced  a  purchase  without 
DegUgenoe  that  the  authorities  have  laid  down  the 
prfDciple  that  they  cannot  usually  avoid  a  barflrain. 
Picard  v.  McGormick,  11  Mich.  68. 

The  law  cannot  in  cases  of  buyingr  and  sellincr 
tolerate  the  low  standard  of  morals  and  veracity 
adopted  in  some  places  or  in  some  branches  of  bus- 
iDeas,  although  It  may  not  punish  as  deception 
what  both  parties  expect  is  mere  praise  or  puffing, 
and  what  may  not  therefore  operate  as  falsehood 
or  fraud,  but  merely  is  a  flattering  vieir  of  the 
qualities  and  value  of  the  property  oo  sale.  As  so- 
ciety and  trade  exist  the  law  does  not  regard  state- 
ments as  to  the  general  value  and  prices  of  articles 
Bold  with  so  much  jealousy  and  strictness  as  those 
ID  respect  to  title  and  particular  qualities  or  par- 
ticular facts  connected  with  the  articles.  Prices 
are  uncertain  and  fluctuating,  and  a  vendor  may 
be  expected  to  put  the  most  favorable  coloring  on 
the  general  excellence  and  high  value  of  what  he 
sells.  An  Intelligent  vendee  justly  anticipating  this 
is  not  deceived  by  It.  But  when  the  vendor  goes 
further  and  gives  particular  facts,  reliance  should 
and  often  will  be  placed  on  such  statements  and  he 
will  be  held  strictly  answerable  for  their  correct- 
Dess.  Simpson  v.  Wiggiu,  8  Woodb.  &  M.  418. 

Id  order  to  render  persons  who  give  an  opinion 
of  the  value  of  property  containing  limestone, 
upon  the  faith  of  which  it  is  purchased  by  a  third 
person,  liable  in  case  it  Is  not  of  that  value,  it  must 
be  shown  that  the  persons  who  made  it  knew  at  the 
time  that  the  value  was  materially  less  than  their 
estimate.  The  law  does  not  hold  one  responsible 
for  the  extravagant  notions  he  may  entertain  of 
the  value  of  the  property  dependent  upon  its  future 
exploitation  or  the  result  of  future  enterprises; 
nor  for  expressing  them  to  one  acquainted  with  its 
general  character  and  condition.  The  law  does  not 
fasten  liability  upon  one  for  expressions  of  opinion 
as  to  matters  in  their  nature  contingent  and  un- 
certain. Gordon  v.  Butler,  106  IT.  S.  663,  20  L.  ed. 
1186. 

An  action  will  not  lie  for  saying  a  thing  is  of 
greater  value  than  it  is,  because  value  consists  in 
judgment  and  estimation  wherein  men  many  times 
differ.  Elkins  v.  Tresbam,  1  Lev.  108. 

An  action  will  not  lie  for  a  false  assertion  of 
value,  for  it  Is  deemed  a  purchaser's  own  folly  to 
credit  a  nude  assertion  of  that  nature.  Moore  v. 
Turbeville,  2  Bibb,  602,  5  Am.  Dec.  642. 

It  would  be  unjust  to  convict  one  of  fraud  on  the 
mere  expression  of  opinion  upon  any  evidence 
which  can  ordinarily  be  Introduced,  and  for  that 
raisoD,  as  well  as  because  common  prudence  for- 
bids implicit  reliance  upon  such  e^cpressions,  it  is  a 
geoeral  rule  that  false  statements  of  opinion  are 
not  actionable.  Naab  v.  Mfainesota  Title  Ins.  &  T. 
Go.  l£e  Mass.  487. 

A  false  statement  is  to  be  given  Immunity  be- 
cause it  is  mere  puffing  or  trade  talk  and  only  the 
expression  of  an  opinion,  because  the  party  to 
whom  the  opinion  Is  addressed  has  no  right  to  rely 
upon  the  mere  expression  of  opinion,  and  is  as- 
sumed to  have  the  ability  of  forming  his  own  opin- 
ion and  coming  to  an  independent  judgment. 
MudaiU  Min.  CJo.  v.  Watrous,  22  U.  S.  App.  12,  61 
yed.Kep.188. 

Statements  made  by  a  real-estate  agent  to  a 
widow  to  induce  her  to  exchange  her  homestead 
for  other  property,  that  she  is  making  a  good 
35  L.  R.  A. 


trade  and  bettering  her  condition,  and  she  could 
sell  enough  of  the  other  property  to  pay  for  a 
house,  are  mere  expressions  of  opinion  and  not 
misrepresentations.  The  reason  of  this  rule  is  that 
while  the  person  to  whom  the  representation  is 
made  has  a  right  to  rely  on  it  he  is  assumed  to  t)e 
equally  able  from  his  own  opinion  to  come  to  as 
correct  a  conclusion  as  the  other  party,  and  there- 
fore cannot  claim  to  be  misled  by  such  opinion. 
Brady  v.  Cole.  164  111.  116. 

IV.  Exceptions  to  the  rude* 

It  is  by  no  means  true  that  expressions  of  opin- 
ion can  under  no  circumstances  be  fraudulent. 
There  are  well-deflned  exceptions  to  the  rule,  as 
firmly  established  as  the  rule  itself. 

a.  False  opinion. 

If  a  person  expresses  as  his  opinion  what  is  not 
his  opinion  and  knowing  that  the  facts  are  not  what 
his  expressed  opinion  would  imply  that  they  were, 
he  may  in  case  the  other  party  is  entitled  to  rely  on 
his  opinion  be  guilty  of  fraud. 

If  the  statement  Is  one  of  belief  the  contradiction 
of  the  good  faith  of  the  person  making  it  is  to  be 
established,  not  by  showing  that  the  fact  is  different 
than  the  representation,  but  that  the  opinion  and 
belief  were  fraudulently  misrepresented.  It  has 
been  suggested  that  fraud  cannot  be  predicated  of 
belief  but  only  of  facts.  But  this  distinction  is 
quite  too  subtle  and  refined.  The  aflirmation  of  be- 
lief is  an  afilrmatioQ  of  faot-that  is  the  fact  of 
belief;  and  if  it  is  fraudulently  made  to  mislead  or 
cheat  another,  to  abuse  his  confidence  or  to  blind 
his  judgment,  it  is  In  law  and  morals  just  as  repre- 
hensible as  if  any  other  fact  was  afKrmed  for  like 
purpose.    Stebbins  v.  Eddy,  4  Mason,  417. 

If  at  the  time  of  procuring  subscriptions  to  a  rail- 
road the  agent  with  knowledge  of  the  falsity  and 
with  fraudulent  Intent  states  that  the  road  will  be 
located  at  a  certain  place,  there  will  be  such  fraud, 
as  will  defeat  an  action  to  recover  the  subscrip- 
tions. Kent  County  R.  Co.  v.  Wilson,  5  Houst. 
(Del.)  49. 

While  it  is  true  that  a  mere  opinion  expressed  by 
one  person  to  another  as  to  the  value  of  property 
is  not  actionable,  although  it  proves  to  be  mis- 
taken, yet,  the  law  will  not  exonerate  the  one  mak- 
ing it  if  he  resorts  to  that  mode  of  expression 
knowing  the  opinion  to  be  unfounded  with  the  ob- 
ject of  deceiving  the  person  to  whom  it  may  be  ex- 
pressed to  his  or  her  prejudice.  Cullen  v.  Heroz, 
18N.Y.8.R.884. 

If  an  opinion  is  falsely  expressed  with  intent  to 
deceive,  and  does  deceive,  this  constitutes  such 
opinion  or  representation  a  false  statement  of 
fact,  and  vitiates  a  contract  thereby  procured,  un- 
less the  representation  relates  to  a  matter  equally 
open  to  both  parties.  Montgomery  Southern  R. 
Co.  V.  Matthews,  77  Ala.  K7, 54  Am.  Rep.  60. 

If  a  vendor  has  superior  knowledge  of  the  prop- 
erty sold,  and  knowingly  gives  a  false  opinion  in 
regard  to  a  material  fact  with  the  Intention  of  de- 
frauding the  purchaser,  an  action  may  be  main- 
tained against  him  for  fraud.  Collins  v.  Jackson, 
54  Mich.  186. 

If  a  person  puts  a  statement  Into  the  form  of  an 
opinion  when  he  has  positive  knowledge  that  his 
statement  is  untrue  it  may  be  actionable.  Thomp- 
son v.  FhcBulx  Ins.  Co.  75  Me.  65,  46  Am.  Rep.  367. 

If  the  owner  of  cattle  has  actually  weighed  them 
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York  Common  Pie<u,  9upra;  People  ▼.  Law- 
rence, 66  Hud,  574;  Oray  v.  Palmer,  2  Robt. 
500;  Ilone  v.  Woodruff,  supra;  Evans  v.  FoUom, 
5  MinD.  422;  Oalldher  v.  Brunei,  supra:  Markel 
V.  Moudy,  11  Neb.  213;  Fouty  v.  Fouty,  84 
Ind.  488;  EarisvUle  University  v.  Hamilton,  84 
Ind.  509;  Ranney  v.  PeapU,  22  N.  Y.  417. 


I  It  is  not  every  misrepresentation  reUtiiig  to 
the  subject-matter  of  tbe  contract  that  wO: 
render  it  void  or  enable  the  aggrieved  party  tn 
maintain  an  action  for  deceit. 

Long  V.  Woodman,  supra;  Hazard  v.  Ineiu, 
18  Pick.  102. 

The  representations  must  be  made  concen- 


hlB  Btaiement  as  to  their  weisrht,  if  false,  cannot  be  i 
claimed  to  be  a  mere  expression  of  opinion.    Blrd- 
sey  V.  Butterfleld,  84  Wis.  6S. 

If  tbe  seller  represents  articles  to  be  sound  when 
he  knows  that  they  are  not  so,  and  tbe  purchaser 
relies  on  tbe  statement,  the  seller  will  be  liable  to 
an  action  ex  delicU)  tot  the  deceit.  Hillman  v.  Wil- 
cox, ao  Me.  170. 

If  a  seller  of  a  horse  ffives  his  opinion  that  the 
horse  is  sound  when  it  is  not  so,  an  action  for  de- 
ceit will  lie  against  him  if  he  knew  of  the  falsehood 
of  his  statement  and  Intended  to  deceive.  Tyre  v. 
Causey,  4  Harr.  (Dei.)  426. 

If  knowing  a  horse  to  be  unsound  the  seller  rep- 
resents that  he  is  sound  so  far  as  be  knows,  it  will 
•entitle  the  buyer  to  rescind  on  discoveriner  the 
facts.    Wbitworth  v.  Thomas,  88  Ala.  306. 

If  a  person  in  sellincr  a  horse  knows  that  one  of 
his  eyes  is  bad,  but  states  that  he  thinks  the  eye  is 
good,  it  will  be  such  fraud  as  will  render  him  liable 
for  the  misrepresentation.  Baker  v.  Seaborn,  1 
Swan,  54,  56  Am.  Dec.  794. 

A  statement  by  the  vendor  of  a  house  known  by 
him  to  be  false,  that  the  house  is  in  a  good  state  of 
repabr  when  it  is  subject  to  dry  rot,  cannot  be  said 
to  be  a  mere  matter  of  opinion.  Grant  v.  Hunt, 
Coop.  Ch.  178. 

A  positive  statement  by  the  seller  of  a  horse  that 
it  is  sound,  when  he  knows  that  it  is  not  so,  is  not 
an  expression  of  opinion  but  of  fact,  which,  if  re- 
lied on,  will  render  him  liable  to  an  action  for  de- 
celt.    Timmls  V.  Wade,  5  Ind.  App.  188. 

If  a  horse  is  represented  to  be  sound  '*as  far  as 
the  speaker  knows,"  and  at  tbe  same  time  he  knows 
it  to  be  unsound,  he  will  be  liable  for  false  repre- 
sentations. West  V.  Emery.  17  Vt.  588,  44  Am.  Dec. 
356. 

If  a  person  for  the  purpose  of  procuring  sub- 
scriptions to  a  bank  affirms  its  soundness  and  sol- 
vent condition  knowing  the  assertions  to  be  false, 
there  can  be  no  good  faith  or  honesty  in  uttering 
them.    Hubbard  v.  Brlgirs,  81  N.  Y.  518. 

To  constitute  expressed  opinion  an  instrument 
of  fraud  it  must  be  knowingly  false,  made  with  in- 
tent to  deceive,  and  must  be  accepted  and  relied 
on  as  true.  Wilcox  v.  Henderson,  64  Ala.  686;  Tabor 
V.  Peters,  74  Ala.  90,  49  Am.  Rep.  804;  Brown  v. 
Freeman,  78  Ala.  406. 

For  a  false  statement  of  opinion  upon  nuitters 
capable  of  approximating  to  the  truth  where  de- 
ception is  designed  and  injury  has  followed  from  a 
reliance  on  them,  an  action  may  He.  Gordon  v. 
Butler,  106  (J.  S.  663.  a6L.  ed.  1166. 

In  Pike  v.  Fay,  101  Mass.  184,  where  there  were 
representations  as  to  the  growth,  appearance,  and 
vitality  of  willow  cuttings,  the  court  said  that  as 
far  as  they  were  mere  expressions  of  opinion  they 
were  not  fraudulent  so  as  to  avoid  the  contract, 
unless  the  vendor  knew  them  to  \je  untrue  or  made 
them  for  the  purpose  or  with  the  intent  to  deceive. 

A  mere  representation  or  expression  of  opinion 
will  not  render  the  seller  liable  unless  made  with  a 
knowledge  that  it  is  false.  Ricks  v.  Dillahunty,  8 
Port.  (Ala.)  134. 

It  Is  only  in  cases  where  the  parties  deceived 
were  Justified  in  trusting  to  and  relying  upon  the 
opinion  that  the  principle  is  applicable  that  false 
expression  of  opinion  with  intent  to  deceive  if 
acted  on  will  avoid  the  contract.  Griel  v.  Lomax, 
84  Ala.  641. 

In  Lancaster  v.  Richardson  (Tex.  Civ.  App.)  86  S. 
35  L.  R.  A. 


W.  748,  it  is  intimated  that  a  false  opinion  as  to  tbe 
quantity  of  land  in  a  tract  might  be  tbe  basis  or  a 
charge  of  fraud. 

But  it  has  been  held  that  bad  faith  will  not  oske 
a  seller  liable  for  statements  which  are  mereseileT'^ 
opinions.  Deming  v.  Darling,  148  Mass.  604, 2  L.  & 
A.  748. 

It  win  be  observed  that  the  rule  in  many  of  tlie 
cases  cited  in  this  subdivision  are  stated  lo  die 
negative.  Some  of  tbe  cases  go  farther  than  tboe 
statements  would  allow,  as  will  be  seen  from  tbe 
oases  in  subdivisions  below. 

b.  Opinion  eou]9led  trftfi  other  eireumsfaiieciL 

An  expression  of  opinion  is  not  fraudulent,  oS' 
less  the  opinion  stands  by  itself  and  is  intended  ts 
be  taken  as  distinct  from  anything  else.  H  lekey  t. 
Morreli,  100  N.  Y.  464,  66  Am.  Rep.  8d4. 

A  representation  of  value  may  by  tbe  aid  of  ex- 
traneous circumstances  charge  the  one  maklnff  n 
with  liability  for  fraud.  Weidner  v.  Pbiilips.* 
Hun.  J. 

A  purchaser  will  be  relieved  from  his  pnrebar 
on  the  ground  of  false  repreeentaUons  of  value 
where  there  is  a  positive  assertion  essentialiy  an. 
terial  to  the  subject  in  question,  and  which  at  tJw 
same  time  is  false  in  fact.  Pitta  v.  OottingliUL 
8  Port.  (Ala.)  675. 

Representations  as  to  the  value  of  property  ro 
constitute  fraud  must  be  made  under  such  circum- 
stances as  to  justify  the  opposite  party  tn  reljtiur 
upon  them.    Moore  v.  Reoek,  168  III.  17. 

A  statement  of  facts  from  which  value  may  be 
deduced  may  be  such  as  to  be  fraudulent.  Sievek- 
mg  y.  Litzler,  81  Ind.  18. 

c  Where  the  facts  are  not  equally  known  or  then  if 
(Uitive  fraud  or  concealment. 

It  is  often  fallaciously  assumed  that  a  statemeos 
of  opinion  cannot  involve  a  statement  of  fact.  In 
a  case  where  the  facts  are  equally  well  known  to 
both  parties,  what  one  of  them  says  to  the  ocber 
is  frequently  but  the  statement  of  opinion.  Tte 
statement  of  such  opinion  is  in  a  sense  a  statemeot 
of  a  fact  about  the  condition  of  tbe  man's  o«n 
mind,  but  only  of  an  Irrelevant  fact«  for  it  is  of  oo 
consequence  what  the  opinion  is.  But  if  tbe  fsen 
are  not  equally  known  to  both  sides*  tbenasufie- 
ment  of  opinion  by  the  one  who  knows  the  facit 
best  involves  very  often  a  statement  of  a  materal 
fact,  for  he  impliedly  states  that  be  knows  the  factt 
which  support  his  opinion.  Smith  v.  Land  &  Hoose 
Property  Corp.  L.  B.  28  Ch.  Div.  7,  51 1*.  T.  N.  S.  HS, 
48  J.  P.  lae. 

A  statement  of  tbe  value  of  a  stock  of  drugs  and 
the  amount  of  business  done  at  tbe  store,  if  i»^ 
will  defeat  a  suit  for  the  purchase  money.  Bofl- 
stetter  v.  Buzett,  dSt  Ind.  283. 

A  misrepresentation  by  the  owner  of  a  busioes 
to  one  who  intends  to  purchase  it,  as  to  tbe  value cf 
the  business  and  goodwill,  may  be  frauduteoL 
Cruess  v.  Fessler,  88  Cal.  886u 

In  case  a  jeweler  knowing  a  person*8  ignortnce 
of  the  value  of  certain  Jewelry  designedly  arus 
him  of  it  to  defraud  him,  and  makes  false  fuw- 
ments  about  Jewelry  which  the  purchaser  seeks  to 
buy,  and  which  none  but  an  expert  can  be  rei^»oD- 
ably  supposed  to  understand,  he  wUl  be  guUtr  of 
fraud.    Ploard  v.  MoCormick,  II  Mich.  aSw 

Opinions  of  value,  although  false  and  made  mth 
intent  to  deceive,  are  not  deemed  actionable,  bot 
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ng  past  or  present  existing  facts,  and  not  as  to 
nailers  of  opinion,  judgment,  probability,  or 
expectation. 

LoTiff  V.  Woodman,  supra;  Lord  v.  CoUey,  6 
S.  H.  99,  25  Am.  Dec.  445. 

The  so-called  false  statements  were  made  rel- 
itive  to  a  matter  about  which  there  can  be  no 


such  thing   as  absolute  certainty;    they  are 
therefore  not  actionable. 

Norfolk  dt  N.  B.  Hosiery  Co,  v.  Arnold, 
49  N.  J.  Eq.  890;  Bigelow,  Fraud,  §§478, 474; 
Marsh  v.  Falker,  40  N.  Y.  567;  Bcroggin  v. 
Wood,  87  Iowa,  497;  Sheldon  v.  Davidson,  85 
Wis.   188;    JSobertson  v.   Parks,  76  Md.  118;  8 


tbey  become  so  if  the  parties  are  not  on  equal 
terms,  or  one  prevcDtstbe  other  ezeroisinflr  bis  own 
Judinnent,  or  they  stand  in  relations  of  trust  or 
coofidence  toward  each  other.  Cox  v.  Gerkin,  88 
ru.  App.  341. 

If  the  parties  to  a  oontract  for  sale  of  a  patent 
ri^bt  are  not  in  a  position  of  equality  to  judffe  of 
the  article,  representations  by  the  seller  as  to  its 
value  may  be  fraudulent.  BIfirler  v.  Flickinger,  55 
Pa.  279. 

A  matter  of  opinion  may  amount  to  an  affirma- 
tion when  the  parties  are  not  deaiinir  upon  equal 
terms  and  one  of  them  has  or  is  presumed  to  have 
means  of  information  not  equally  open  to  the 
other.  Grim  v.  Byrd,  82  Gratt.  298;  Borer  Iron  Co. 
T.  Trout,  83  Va.  397. 

If  a  person  is  dealing  with  an  infant  who  Is  not 
presumed  to  know  the  value  of  the  property  pur- 
chased by  him,  the  jury  may  find  that  representa- 
tions for  value  are  fraudulent.  Welch  v.  Olm- 
stead,  90  Mich.  482. 

A  landowner  who  professinfr  to  have  a  peculiar 
knowledfire  as  to  the  probability  of  its  containing 
oil,  and  who  falsely  represents  that  it  contains  it 
for  the  purpose  of  deceiving  a  purchaser  into  mak- 
ing the  purchase,  will  be  guilty  of  fraud.  Kost  v. 
Bender,  25  Mich.  515. 

If  the  vendor  induces  the  vendee  to  rely  on  his 
representation  of  the  value  of  the  property  he  will 
be  guilty  of  fr9.ud  If  the  representation  is  false. 
Bacon  v.  Frisbie,  15  Hun,  26. 

If  a  vendor  combines  with  a  third  person  so  that 
they  conspire  to  mislead  the  purchaser  as  to  the 
value  of  the  property  sold.  It  will  be  such  fraud  as 
will  render  tbem  liable  to  an  action.  Kenner  v. 
Harding,  85  IlL  264,  28  Am.  Rep.  615. 

If  the  vendee,  after  attempting  to  investigate 
the  quality  of  the  land,  is  turned  back  by  assertions 
and  representations  of  the  vendor,  he  will  not  be 
precluded  from  defending  an  action  for  the  pur- 
cbase  money  by  the  fact  that  the  vendor^s  asser- 
ions  as  to  quality  were  matters  of  opinion.  Harris 
V.  McMurray,  28Ind.  9. 

If  the  vendor  dissuades  the  vendee  from  ezam- 
ination  of  the  property  upon  the  assurance  that  it 
i3  a  neediesB  expense,  and  that  his  statements  can 
be  relied  upon,  the  statement  if  false Iwfll  be 
ground  for  setting  aside  the  sale.  Brown  v- 
Krause,ao  111.  App.  380,  Affirmed  in  182  111.  177. 

If  a  person  for  the  purpose  of  selling  the  prop- 
erty of  another  insinuates  himself  into  the  confl- 
<leQce  of  a  third  person  by  offering  to  assist  him  in 
*8po8iDg  of  certain  of  his  property,  and  then  by 
professing  special  knowledge  of  the  property  he 
wtthes  to  sell  makes  representations  concerning  it 
which  are  false  and  which  are  relied  on,  they  will 
not  be  representations  of  opinion  but  of  fact  which 
wUl  render  him  liable  to  an  action  for  fraud.  Baum 
^.  Bolton,  4  Colo.  App.  4C6. 

If  a  person  selling  stock  in  a  corporation  repre- 
sents that  it  is  good  and  requests  the  buyer  not  to 
make  inquiry  as  to  the  value  because  he  does  not 
wish  other  stockholders  to  know  that  he  is  making 
^  sale,  he  will  be  liable  if  the  statement  as  to  the 
value  of  the  stock  is  false.  Nysewander  v.  Low- 
n»an.  124  Ind.  584. 

If  the  person  making  false  statements  of  opinion 
*«tt?ely  intervenes  to  prevent  investigation  and 
toe  discovery  of  the  truth,  and  such  intervention 
«  effective  in  the  concealment  of  the  facts  and  in 
«»fi  deception  of  the  buyer,  a  dear  case  of  opera- 
85  L.  R.  A. 


tive  fraud  is  made  out  M udsUl  Mln.  Co.  v.  Wat. 
rous,  22  U.  S.  App.  12, 61  Fed.  Rep.  168. 

Statements  by  one  who  has  been  in  possession 
and  occupation  of  real  estate  as  to  its  value  and 
productiveness,  which  he  professes  to  make  in  view 
of  actual  results  obtained,  are  not  mere  matters  of 
opinion  strictly  In  the  ordinary  sense  of  that  term. 
Wright  V.  Wright,  37  Mich.  55. 

An  attorney  will  not  be  permitted  to  enforce 
payment  of  the  full  amount  agreed  upon  for  his 
services  in  conducting  legal  proceedings  where  he 
largely  overstates  their  valuS,  and  to  sustain  his 
statements  largely  overestimates  the  value  of  the 
property  at  stake,  and  states  that  all  the  other  law- 
yers in  town  are  employed  on  the  other  side.  Man- 
ley  V.  Felty  (Ind.)  45  N.  B.  74. 

Where  a  person  undertook  to  pay  the  bills  of  an- 
other person  which  he  had  accepted  upon  a  third 
person^  agreement  to  charge  property  which  he 
represented  to  be  of  sufficient  value  to  pay  them 
for  the  benefit  of  the  person  making  the  payment, 
the  court  said  the  question  of  sufficiency  may  or 
may  not  be  a  matter  of  opinion :  **But  I  do  not 
concur  in  the  opinion  that  because  value  is  a  mat- 
ter of  opinion  therefore  a  man  who  says  his  prop- 
erty is  sufficient  to  pay  a  debt  may  not  be  shown  to 
have  made  a  fraudulent  representation/*  It  may  be 
so  plainly  deficient  as  to  make  it  impossible  for  the 
party  to  have  believed  what  he  stated.  Ingram  v. 
Thorp,  7  Hare,  74. 

Where  a  person,  knowing  of  the  extreme  illness 
of  another  whose  life  was  insured,  undertook  to 
purchase  the  policy,  and  upon  being  asked  what  he 
thought  it  was  worth  gave  the  opinion  that  it  was 
worth  a  sum  which  was  about  what  it  would  have 
been  worth  had  the  other  been  in  good  health  with- 
out disclosing  the  fact  of  his  illness,  and  procured 
the  policy  at  that  price,  the  sale  was  set  aside,  but  It 
was  rather  upon  the  ground  of  the  suppression  of 
the  fact  of  Illness  than  of  the  expression  of  opin- 
ion of  value.    Jones  v.  Keene,  2  Moody  &  R.  S48. 

If  a  vendor  makes  statements  as  to  the  value  of 
the  property  knowing  them  to  be  untrue  with  the 
intention  of  misleading  the  vendee,  and  If  the  lat- 
ter, relying  upon  them,  is  misled  to  bis  injury,  he 
may  avoid  the  contract  or  recover  damages  for 
the  fraud.  Simar  v.  Canaday,  58  N.  Y.  296, 18  Am. 
Rep.  523. 

If  a  person  making  representations  as  to  the 
value  of  the  ore  taken  from  a  mine  has  salted  the 
mine,  be  cannot  shield  himself  from  a  charge  of 
fraud  by  alleging  that  his  representations  were 
matters  of  opinion.  Mudsill  Mln.  Co.  v.  Wafroua, 
supra. 

It  a  statement  of  value  is  connected  with  a  false 
representation  of  an  extrinsic  fact  calculated  to 
put  the  other  person  off  his  guard  and  induce  him 
to  give  credit  to  the  representation  of  value,  it 
may  be  fraudulent.    Miller  v.  Barber,  66  N.  Y.  558. 

Contracts  made  on  basis  of  opinion. 

It  is  said  in  Smith  v.  Countryman,  8Q  N.  Y.  666, 
that  a  vendor  of  property  may  put  upon  the  pur- 
chaser the  responsibility  of  informing  him  cor- 
rectly as  to  the  market  value  or  any  other  fact 
known  to  him  affecting  the  market  price  of  the 
property,  and  if  the  purchaser  answers  untruth- 
fully the  purchase  will  be  void  by  reason  of  fraud. 
The  purchaser  is  not  bound  to  answer  in  such  case, 
but  if  he  does  he  is  bound  to  speak  the  truth. 

Where  one  desiring  to  purchase  land  sent  for 
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SutherlaDd,   Damages,   p.  584;   Boldredge  v. 
Webb,  64  Barb.  9. 

No  label,  'Hhis  is  an  opinion  only,"  need  be 
attached  to  the  phrase  or  expression  to  prevent 
its  bein^^  understood  as  a  statement  of  a  fact  in 
contradistinction  from  the  expression  of  an 
opinion. 


Haycraft  v.  Creasy,  2  East.  92;  MnrA  r 
Falker,  and  Tucker  v.  White,  supra;  Pnge  v 
Bent,  2  Met.  871;  Grinnell,  Deceit,  p.  48. 

Fraudulent  intent,  or  scienter,  on  the  pan )( 
the  defendant,  is  a  necessary  element,  ari 
constitutes  the  verv  (Hst  of  an  action  for  d^ce: 

Tryon  v.  Whtimafsh,  1  Met.  1,  35  Am  Do. 


the  owner,  who  was  a  minister  of  the  gospel  and 
had  been  in  the  army  with  the  intending  purchaser 
who  was  an  invalid,  and  the  intending  purchaser 
asked  the  seller  to  tell  him  ''as  a  Christian  gentle- 
man and  soldier"  the  truth  in  regard  to  the  land, 
aylng  that  he  should  rely  on  such  statements,  and 
the  seller  then  made  false  statements  in  regard  to 
the  quality  and  quantity  of  the  land,  such  state- 
ments were  not  mere  expressions  of  opinion,  but, 
if  they  were,  equity  would  relieve  against  them  as 
a  contrivance  of  f^iud  in  relations  of  confidence. 
White  V.  Sutherland,  64  111.  181. 

If  a  person  In  selling  accounts  states  that  they 
are  collectible,  and  the  sale  is  made  on  that  tmsis, 
he  will  be  liable  to  make  the  statement  good  If 
they  proved  not  to  be  so,  whether  the  statement 
was  innocently  or  fraudulently  made.  Totten  v. 
Burhans,  01  Mich.  495. 

If  a  statement  of  the  value  of  the  land  is  made  a 
material  inducement  to  the  trade,  and  is  false,  the 
person  making  It  cannot  enforce  the  contract. 
Newton  v.  Ganss,  7  Tex.  Civ.  App.  90. 

If  ship  owners  who  applied  to  have  an  open  pol- 
icy attached  to  the  goods  In  a  certain  ship  are 
asked  which  of  two  ships  of  similar  name  the 
iroods  are  in,  and  reply  that  they  think  it  Is  the 
better  one,  whereupon  the  policy  is  attached  to  It, 
there  can  be  no  recovery  in  case  the  goods  were  on 
the  other,  since,  although  they  may  have  been  hon- 
est in  their  belief,  there  was  no  contract  completed 
between  the  parties.  lonldes  v.  Pacific  F,  &  M.  Ins. 
Co.  L.  R.  6  Q.  B.  683.  26  L.  T.  N.  S.  400. 

If  a  person  represents  that  he  can  put  a  roof  on  a 
building  which  will  last  for  twenty  years  without 
leaking,  he  will  not  be  permitted  to  receive  and 
retain  the  contract  price  if  he  puts  on  a  roof  which 
only  lasts  two  years.  McGar  v.  Williams,  26  Ala. 
409, 62  Am.  Dec.  789. 

A  statement  prepared  by  a  loan  agency  and  the 
person  applying  for  a  loan  as  to  the  value  of  the 
laud  on  which  the  loan  is  to  be  made,  is  more  than 
a  mere  expression  of  opinion,  and  is  a  statement 
made  for  the  information  of  the  parties  making 
the  loan,  and  if  false  will  authorize  a  rescission  of 
the  contract  and  a  recovery  of  the  money.  King 
V.  Sioux  City  Loan  &  Invest.  Co.  76  Iowa,  11. 

A  statement  by  a  person  owning  property  which 
is  to  be  turned  into  a  corporation  at  cost,  as  to  Its 
value,  which  is  acted  upon  by  the  other  parties, 
who  put  in  money  upon  the  basis  of  such  value,  is 
not  a  statement  of  opinion,  but  of  fact,  and  if 
falser  will  entitle  the  others  to  recover  back  the 
over  payments  made  by  them.  Teachout  v.  Van 
Hoe8en,76Iowa,  118, 1  L.  R.  A.  664. 

In  case  of  statements  by  the  owner  of  shares  in  a 
silver  mine  that  the  shares  are  a  profitable  invest- 
ment and  that  he  has  invested  a  large  amount  in 
the  shares  and  working  capital  of  the  mme,  upon 
the  faith  of  which  another  takes  shares  in  the  mine 
acting  solely  and  exclusively  upon  their  faith  and 
credit,  and  is  deceived  and  suffers  loss,  while  the 
seller,  when  he  makes  the  statements  knows  them 
to  be  false,  and,  though  approached  in  confidence 
and  honor  to  tell  the  truth  in  strictness,  made 
the  false  statements  with  the  fraudulent  intent 
that  the  purchaser  should  act  upon  them,  there  is 
no  ground  for  discriminating  between  mere  opin- 
ions and  statements  of  fact,  but  the  transactions 
will  be  fraudulent  and  entitle  the  purchaser  to  a 
rescission.  McAleer  v.  Horsey,  85  Md.  439. 
fc  Ifia  vendor,  knowing  that  the  purchaser  is  unac- 
^  L.  R.  A. 


qualnted  with  the  land,  makes  a  false  repn«ecti- 
tlon  as  to  any  matter  which  if  true  would  mareri- 
ally  enhance  the  value  of  the  property,  be  i>  c 
equity  bound  to  make  good  that  repre^entatxc 
Bradley  v.  Bosley,  1  Barb.  Ch.  125. 

If  the  seller  of  land  knowingly  represeota  tS' 
property  to  be  worth  much  more  than  it  iLoi 
also  knows  that  the  vendee  knows  notliinirof  ;t' 
value,  his  representation  of  value  maybefrsLdi- 
lent.    Crcssler  v.  Reea,  27  Neb.  515. 

Where  one  person  to  a  trade  is  compelled  to  lod 
does  trust  to  the  representations  of  the  otb^rs:<. 
the  value  of  the  property,  a  misrepreeemati«  *> 
to  the  value  may  render  the  one  making  it  guikyt 
fraud.    Stones  v.  Richmond,  21  Mo.  App.  17. 

If  a  seller  states  to  the  buyer  that  he  know«  v^ 
ing  of  the  state  of  the  market,  and  the  buyer  »ji 
he  will  give  the  full  value  and  then  proceed*  o 
give  only  one  half  what  the  property  is  w^rti 
there  will  be  a  fraud  which  will  defeat  hisenfcrw- 
ment  of  the  contract.  Russell  v.  Peay,  2  Speere,  L 
223. 

If  a  purchaser  must  rely  on  the  statement! of  ib^ 
vendor,  false  statements  of  value  will  be  fraudu- 
lent.   White  V.  Loudon,  00  Hun,  218. 

If  a  person  who  undertakes  to  sell  land  held  br  & 
tax  title  states  that  be  has  examined  the  titkmi 
found  it  all  right,  and  the  other  perbon  exprmtv 
states  that  he  will  rely  on  the  statement,  l^DonQLY 
of  the  facts  will  be  deemed  a  falsehood  whicb  vil' 
avoid  the  contract.  Babcook  v.  Case,  61  Pi-  tf. 
100  Am.  Dec.  664. 

If  the  vendor  knows  the  quality  of  the  Und. »'. 
knows  that  the  vendee  is  Ignorant  of  it,  a  reprem- 
tatlon  by  him  that  the  property  is  worth  vrr? 
much  more  than  he  knows  it  to  be  at  the  time  tbi 
representation  is  made.  Is  fraudulent.  Creffkr  r. 
Rees,  nipra. 

When  the  vendee  relies  on  the  representatioc^f'' 
the  vendor  and  upon  the  faith  thereof,  witbunt  rf> 
lying  on  his  own  Judgment  or  opinion,  and  tbi»  i$ 
known  to  the  vendor,  the  latter  cannot  shelter  btm- 
self  under  the  pretense  that  his  statement  wan 
mere  expression  of  opinion  when  it  is  discorei*^ 
to  be  false.    Rimer  v.  Dugan,  39  Miss.  477. 

If  the  vendee  is  obliged  to  rely  on  the  represea- 
tations  of  the  vendor,  false  repreeentationsof  vaioe 
by  him  may  constitute  fraud.  Oihn  r.  Beid.1? 
Mo.  App.  116. 

Statements  of  opinion  as  to  value  may  be  grouad 
for  holding  the  person  making  them  liable  vbeo 
they  are  meant  and  understood  on  both  sides  w  ^ 
relied  upon  in  determining  the  action  of  the  ntber 
party.    Jackson  v.  Collins,  80  Mich.  667. 

If  a  person  desires  to  purchase  property  the  «Im 
of  which  is  entirely  within  the  knowledge  of  tbe 
owner,  without  the  means  of  knowledge  on  tb« 
part  of  the  intending  purchaser  except  to  rely  ^« 
the  statements  of  the  seller,  a  statement  of  the  vtliic 
will  be  binding  on  the  seller  upon  the  ground  tbtt 
if  one  party  to  a  contract  places  a  known  truft  ud 
confidence  in  the  other  party  and  acts  upon  hi? 
opinion,  any  misrepresentation  by  the  party  con- 
fided in.  in  a  material  matter  by  which  an  undoe 
advantage  is  taken  of  the  other,  is  a  fraud  ajKSJDit 
which  equity  will  relieve.  Shaeffer  v.  Sletde.  I 
Blackf.  178. 

Statements  concerning  one*8  own  property. 
In  Cowger  v.  Gordon,  4  Blackf.  110,  where  ihe 
vendor  of  land  attempted  to  point  out  the  bound- 


1895. 


Hbdin  v.  Minnrapolis  Medical  &  Surgical  Institute. 


429 


589;  Tucker  v.  White,  Page  v.  Bent,  and  Lord 
V.  (Mley,  mpra;  Harford  Live  Stock  Ins,  Co, 
v.  Matthews,  102  Mass.  226;  Emers(m  v.  Brig- 
ham,  10  Mass.  197,  6  Am.  Dec.  109;  GrinDefl, 
Deceit,  p.  84. 

Knowledge  of  the  falsity  must  be  alleged 
and  proved  on  the  trial  of  an  action  for  deceit. 

Hartford  Live  Stock  Ins,  Co.  ▼.  Matthews, 


supra;  Brown  v.  Castles,  11  Cush.  848;  King 
V.  Eagle  Mills,  10  Allen,  648;  Pearson  v.  Howe, 
1  Allen,  207;  Litchfield  v.  Hutchinson,  117 
Mass.  195;  Qiyrdony,  Butler,  105  U.  S.  558,  26 
L.  ed.  1166;  Marsh  v.  Father,  40  N.  Y.  565; 
Oberlander  v.  Spiess,  46  N.  Y.  178;  2  Kent, 
Com.  482-489. 
When  the  contract  says  that  the  $500  is  paid 


ary  lines  and  by  mistake  included  laud  which  was 
not  his,  it;  was  argued  that  the  subject-matter  was 
mere  opinion,  and  that  the  vendor  could  not  be 
held  responsible  for  his  belief  unless  at  the  time  he 
knew  it  was  false;  but  the  court  held  that  when  a 
man  attempts  to  point  out  his  lines  he  does  so  at  his 
peril,  and  refused  to  adopt  the  argument  that  it 
was  mere  matter  of  opinion.  And  the  principle  of 
that  case  was  recoernized  in  Cox  v.  Reynolds,  7  Ind. 
267. 

If  the  vendor  of  real  estate  points  out  other  land 
as  that  which  he  is  selling  It  is  not  a  matter  of 
opinion,  which  will  not  entitle  the  purchaser  to 
damaRes  in  case  the  land  actually  sold  is  not  so  val- 
uable as  that  pointed  out.  Hunt  v.  Blanton,  80 
Ind.  38. 

If  the  seller  of  land  assumes  to  know  the  quan- 
tity contained  in  the  tract  and  to  state  It  tu  the  pur- 
chaser when  he  knows  his  statement  to  be  false  or 
does  not  know  whether  It  is  true  or  false,  he  will 
t)e  guilty  of  fraud  If  it  proves  to  be  false.  Mitchell 
V.  Zimmerman,  4  Tex.  76, 61  Am.  Dec.  717. 

When  a  positive  assurance  of  the  area  of  a  tract 
of  land  is  made  by  the  vendor  to  the  vendee  with  a 
deslRU  of  making  the  vendee  believe  It,  that  assur- 
ance is  equivalent  to  an  assurance  of  measure- 
ment.   Starkweather  v.  Benjamin.  88  Mich.  806. 

A  statement  by  the  seller  of  real  estate  that  he 
has  measured  the  lines  of  the  land  to  be  sold,  and 
that  they  are  of  a  certain  length.  Is  more  than  an 
expression  of  opinion,  and  will  subject  the  one 
making  it  to  an  action  In  case  the  statement  is 
false.  Eloberts  v.  French,  168  Mass.  60, 10  L.  R.  A. 
666. 

Representations  about  the  value  or  location  of 
land,  made  by  one  who  claims  personal  knowledge 
and  is  seeking  to  sell  or  exchange  it,  cannot  be  con- 
sidered mere  matter  of  opinion.  Nowlin  v.  Snow, 
40  Mich.  609. 

Representations  as  to  the  value  of  timber  on  a 
tract  of  land,  based  as  claimed  upon  the  personal 
knowledge  of  the  person  making  them,  are  not 
mere  expressions  of  opinion.  Chase  v.  Boughton, 
«8  Mich.  286. 

Dealings  with  experts. 

As  a  part  of  this  subject  of  facts  not  equally 
known  to  both  parties  comes  the  question  of  deal- 
ings with  persons  known  as  experts. 

In  dealing  with  an  expert  about  a  matter  as  to 
which  only  experts  have  knowledge  the  opinion  of 
the  expert  is  a  fact.  Con  Ian  v.  Roemer,  62  N.  J.  L. 
58. 

An  expression  of  opinion  as  to  the  working  of 
machinery  by  one  who  is  an  expert,  to  be  actiona- 
ble must  be  fraudulent  in  fact.  Conant  v.  National 
State  Bank,  121  Ind.  323. 

d.  Fiduciary  relations. 

If  there  Is  a  relation  of  trust  or  confidence  be- 
tween the  parties,  one  may  be  liable  for  an  opinion 
expressed  to  the  other. 

If  an  heir  induces  a  co-heir  to  sell  him  her  share 
of  the  estate  by  means  of  false  representations  as 
to  its  value  and  claims  against  the  estate,  he  may 
be  liable  to  an  action  for  deceit.  Hulett  v.  Ken- 
nedy, 4  Ind.  App.  88. 

If  a  person  having  peculiar  knowledge  of  the 
value  of  land  belonging  to  a  third  person  makes  a 
clandestine  journey  tp  visit!the  latter,  and  after 
85  L.  R.  A. 


obtaining  his  confidence  makes  false  statements  re- 
garding the  value  of  the  land  for  the  purpose  of 
procuring  It  for  less  than  It  is  worth  with  a  design 
to  deceive  the  owner.  In  which  he  succeeds,  be  will 
be  guilty  of  fraud.    Swlmmv.  Bush,  28  Mich.  99. 

If  the  president  of  an  insurance  company,  pro- 
fessing to  aid  a  stockholder  in  disposing  of  his 
stock,  advises  a  sale  to  a  third  person  at  a  certain 
price  which  Is  much  below  Its  value,  and  does  this 
for  the  purpose  of  acquiring  stock  himself,  he  will 
be  liable  for  the  difference  in  value  between  what 
it  was  worth  and  the  price  paid.  Fisher  v.  Budlong* 
10  R.  1. 626. 

If  a  person  through  his  professed  friendship  for 
another  sells  him  a  farm  when  the  latter  states  that 
he  knows  nothing  about  farms  and  will  have  to  rely 
upon  the  knowledge  of  his  friend,  there  may  be 
such  fraud  m  the  misstatement  of  the  value  of  the 
farm  as  will  justify  a  rescission.  Nichols  v.  Col- 
gan,  180  Ind.  841. 

Principal  and  agent. 

If  there  is  a  fiduciary  relation  between  the  par- 
ties as  of  principal  and  agent  the  representations 
by  the  agent  to  his  principal  of  value  are  not  within 
the  rule  that  such  representations  are  mere  mat- 
ters of  opinion  and  not  actionable.  Cheney  v. 
Oleason,  126  Mass.  166. 

If  a  person  is  employed  to  procure  offers  for 
land,  and  after  getting  one  gives  the  opinion  that 
it  is  a  good  sale,  he  will  not  be  responsible  in  dam- 
ages if  he  honestly  believed  it  to  be  true,  although 
he  did  not  have  knowledge  enough  about  the  mat- 
ter to  be  able  to  give  intelligent  advice.  Barnard 
V.  Coffin,  188  Mass.  87. 

An  agent  may  be  liable  to  his  principal  for  state- 
ments of  value.    Palmer  V.  Pirson,  4  Misc.  466. 

A  statement  by  a  real  estate  broker  as  to  the 
value  of  real  estate,  to  a  person  living  at  a  distance 
who  has  no  opportunity  to  examine  the  property 
is  a  statement  of  fact,  not  of  opinion.  White  v. 
Lowden,  8  Misc.  106. 

When  a  person  relies  on  statements  of  a  real-es- 
tate broker  with  whom  he  has  listed  his  property 
for  sale  as  to  the  value  of  certain  of  his  own  prop- 
erty which  he  wishes  to  exchange  for  the  listed 
property,  the  representations  of  value,  if  false, 
will  be  fraudulent  because  of  the  fiduciary  rela- 
tions existing  between  them.  Shute  v.  Johnson, 
26  Or.  69. 

A  representation  by  a  real  estate  agent  to^his 
foreign  principal  that  property  may  be  sold  for  a 
certain  price  which  is  several  thousand  dollars  less 
than  it  is  worth,  and  it  is  resold  a  few  days  later,  is 
a  representation  of  fact,  and  not  of  opinion.  Merritt 
V.  Wassenioh,  49  Fed.  Rep.  786. 

But  it  has  been  held  that  a  person  employed  to 
give  an  opinion  of  the  value  of  land  as  the  basis  for 
a  loan  is  not,  in  the  absence  of  actual  fraud,  liable 
for  an  overvaluation.  Silverthom  v.  Hunter,  6 
Ont.  App.  Rep.  167. 

e.  Statements  bif  third  persons, 

A  false  representation  by  a  third  person  as  to  the 
condition,  utility,  or  other  matter  affecting  the 
value  of  property  of  which  the  person  to  whom  the 
representation  is  made  is  contemplating  a  pur- 
chase, is  a  false  representation  of  material  facts. 
Busterud  v.  Farrington,  86  Minn.  820. 
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for  one  year's  treatment  of  the  eye,  ear,  and 
general  nervous  system,  and  no  results  guaran- 
teed, the  plaintiff  shall  not  be  permitted  to 
deny  it  and  say  that  it  was  paid  for  a  cure,  and 
that  such  result  was  guaranteed  in  the  negotia- 
tions that  preceded  the  making  of  the  written 
contract. 


Emerirrsr,  Almrado.  64  Cal.  529;  WiUiawM^. 
Shetland,  10  Iowa,  51;  Ballou  ▼.  Jona^r^l 
95;    Blackburn  v.  Bell,   91  111.  484;   AlUn  t. 
Magruder,   8    Cranch,   C.  C.   6;    GaUaAerr. 
Brunei,  6  Cow.  846. 

Mr.  W.  A*  LaAeaster,  for  respondeni. 

There  are  some  cases  in  which  even  a  iist 


Declarations  by  a  third  person  as  to  the  value  of 
property  which  Is  the  subject  of  neflrotiatiOD  be- 
tween two  persons,  made  to  the  iotendiDgr  pur- 
chaser for  the  purpose  of  decelvinfr  him  while  pro- 
fesslDfr  to  act  as  bis  friend,  are  actionable.  Med- 
bury  V.  Watson,  6  Met.  246,  39  Am.  Dec.  7%. 

f .  StatemenU  toncemina  property  at  a  distance. 

An  exception  has  also  been  recognized  in  respect 
to  statements  relating  to  property  situated  at  a 
distance  from  the  contracting-  parties. 

Representations  as  to  the  location  of  land  situ- 
ated far  distant  in  another  state,  and  as  to  the 
character  of  .improvements  on  it  and  the  quantity 
of  crops  produc»3d  upon  it  in  the  past  and  the  con- 
sequent value  of  the  land,  if  false,  and  relied  on  by 
the  purchaser,  will  subject  the  one  making  them  to 
an  action  for  deceit.  Holds  v.  Woods,  9  Ind.  App. 
667. 

A  false  statement  of  the  value  of  land  which  is 
at  a  distance  maybe  fraudulent.  Borders  v.  Kat- 
tleman,  142  HI.  96. 

A  statement  that  the  land  situated  iu  another 
state  is  good  arable  pasture  and  meadow  land, 
when  the  speaker  knows  that  it  is  mountainous  and 
too  steep  for  cultivation,  is  not  mere  expression  of 
opinion.  Sherwood  v.  Salmon,  6  Day,  489, 6  Am. 
Dec.  16^. 

If  the  property  sold  is  at  a  distance  so  that  the 
purchaser  is  not  able  to  examine  it,  a  representa- 
tion as  to  the  value  will  not  be  a  mere  expression 
of  opinion,  but  will  be  an  affirmation  of  fact.  Mc- 
Knight  V.  Thompson,  89  Neb.  752. 

If  a  person  purchases  land  situated  at  a  remote 
distance  relying  upon  the  representations  of  the 
vendor  to  the  knowledge  of  the  latter,  the  vendor 
will  be  bound  to  make  the  representations  good. 
Miner  v.  Medbury,  6  Wis.  295. 

If  the  vendor  resides  near  the  property  and  the 
vendee  resides  in  another  state  and  has  never  seen 
the  property,  a  false  representation  as  to  the  value 
win  be  ground  for  setting  aside  the  sale.  Morgan 
V.  Dingee,  28  Neb.  271. 

False  and  fraudulent  statements  as  to  the  value 
and  location  of  land  situated  at  a  distance,  which 
induce  a  purchase,  will  render  the  one  making 
them  liable  to  an  action,  if  the  vendee  was  igno- 
rant about  the  facts  and  was  by  a  fraudulent  device 
induced  to  make  the  purchase  on  reliance  of  the 
representations.    Griffin  v.  Farrier,  32  Minn.  474. 

When  the  consent  of  purchasers  to  make  a  con- 
tract to  purchase  land  is  procured  by  fraudulent 
misrepresentations  as  to  the  value  of  the  land  in 
another  country  knowingly  made  by  the  vendor, 
there  may  t>e  a  rescission.  Loaiza  v.  San  Francisco 
aty  &  County  Super.  Ct.  85  Cal.  11, 9  L.  R.  A.  87. 

A  vendor  of  land  is  not  liable  for  a  false  expres- 
sion of  value,  but  he  is  liable  for  a  false  represen- 
tation as  to  its  location  If  the  purchaser  has  no  op- 
portunity to  examine  it.  And  he  is  also  liable  for 
representations  as  to  its  cost.  Sandford  v.  Handy, 
28  Wend.  260:  Van  Epps  v.  Harrison,  5  Hill,  68,  40 
Am.  Dec.  314. 

But  a  statement  by  a  person  in  Chicago  of  the 
value  of  a  stock  of  merchandise  in  Keokuk,  Iowa, 
is  not  within  the  exception  to  the  rule  as  to  state- 
ments of  value  not  being  fraudulent  that  in  case 
the  property  is  at  a  distance  it  may  be  so.  Wight- 
man  V.  Tucker,  60  111.  App.  76. 

And  in  Florida  this  exception  is  not  recognized. 
Williams  v.  McFadden,  23  Fla.  143. 
85  L.  a  A. 


g.  Statemente  as  of  one^s  oton  Icnowled^^. 
Another  exception  which  seems  to  have  bbUfc- 
firmly  established  is  the  case  of  a  statement  itt»t 
is  In  fact  opinion,  but  which  is  stated  as  a  mutter  ■< 
knowledge.  In  such  cases  the  atatement  if  f&fae 
will  be  regarded  as  fraudulent. 

If  a  person  states  material  facts  as  of  b»  ^ivr 
knowledge,  and  not  as  a  mere  matter  of  opicnc 
at)Out  a  matter  of  which  he  has  no  knowledge  wbar- 
ever,  this  distinct  wilful  statement  in  ignonuire  . 
the  truth  is  the  same  as  the  statement  of  a  kniyr 
falsehood,  and  will  constitute  a  scienter.  Daan  \. 
White,  63  Mo.  181. 

If  the  person  making  the  repreeentatloas  \»- 
lieved  or  had  good  reason  to  believe  that  tlteyver- 
false,  or  If  he  assumed  or  intended  to  oosrer  toe 
Impression  that  he  had  actual  knowledge  of  tlieir 
truth  though  conscious  that  he  had  nosucoknov.- 
edge,  the  scienter  necessary  to  maintain  an  acixc 
for  deceit  founded  on  fraudulent  representsuoQi  ■ 
established.  Dulaney  v.  Rogers,  64  Mo.  ^:  nihS- 
well  V.  Henry,  76  Mo.  254:  Walsh  v.  Mo»e, »  M  . 
568;  Nauroan  v.  Oberle,  90  Mo.  688;  Merchants'  Nir. 
Bank  v.  Sells.  8  Mo.  App.  85;  Koontz  v.  Kaufnao. 
81  Mo.  App.  397;  Rowell  v.  Cbaae,  61  N.  H.13S;  }»^ 
anapolls,  P.  &  C.  R.  Co.  v.  Tyng,  68  N.  Y.  6S3;  Siarr 
V.  New  York,  40  Barb.  257;  Meyer  v.  Amidoo.  1^ 
Hun,  558;  Loper  v.  Robinson,  54  Tex.  511;  Haals 
V.  Abell,  120  Mo.  188. 

A  false  and  fraudulent  statement  as  of  the  speak- 
er's own  knowledge,  and  not  aa  matter  <if  opiDii«, 
that  he  has  the  exclusive  right  to  sell  and  make  u«r 
of  a  certain  article  under  a  certain  patent  rib- 
and that  the  invention  is  not  covered  by  anj*  otlirT 
patent,  made  with  intent  to  deceive  the  buyer,  "^il- 
authorize  a  rescission  of  the  contract  and  a  recov- 
ery of  the  damages  caused  thereby.  McEee  r. 
Baton,  26  Kan.  228. 

Positive  statements  as  to  the  quality  and  locstits 
of  land  which  a  person  is  trying  to  seU,  sominutf-.j 
made  as  to  clearly  import  a  knowledge  of  tae  fie& 
on  the  part  of  the  person  making  them,  majbe 
fraudulent,  although  made  without  any  knorledf^ 
whether  they  were  true  or  false.  Bennett  r.  Jud- 
son,  21  N.  Y.  288;  Craig  v.  Ward,  86  Barb.  3^. 

If  the  purchaser  has  a  right  from  the  dream- 
stances  of  the  case  to  rely  on  the  statements  of  tbe 
seller  of  real  estate  as  to  the  situation  of  it  and  tlf 
character  of  the  buildings  upon  it,  false  staiemfoQ 
in  regard  to  it  may  be  fraud  if  such  matters  aT«c>^> 
mere  matters  of  opinion.  When  the  vendor  make 
such  representations  as  of  bis  own  knovledire  in- 
specting the  property  he  proposes  to  coovej,  and 
they  are  false,  he  is  liable  to  the  vendee  who  relies 
and  acts  upon  the  statements  aa  true;  and  if  wi 
made  as  of  his  own  knowledge  yet  if  he  ko'^^i 
them  to  be  false  he  Is  equally  liable.  Saragt^- 
Stevens,  126  Mass.  207. 

If  a  person  represents  facts  to  be  true  of  his  ova 
knowledge  when  he  has  no  more  than  an  opioios 
as  to  their  truth  or  falsity,  be  will  be  liable  icf 
fraud  in  case  they  are  false.  FIsfaer  v.  Mellen.  IflB 
Mass.  608. 

A  statement  by  the  vendor  of  a  patent  right  as  o( 
his  own  knowledge  and  not  aa  matter  of  opini<«^ 
that  he  had  the  interest  in  the  patent  right  wbidi 
he  undertook  to  sell  and  that  the  invention  vas  not 
covered  by  any  other  patent,  knowing  it  to  be  false 
and  with  the  intent  to  deceive  the  bayer,  viIL 
if  relied  on  by  the  buyer,  su^in  an  action  for  d^- 
celt.  David  v.  Park,  108  Mass.  fiOL 
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assertion  of  opinion  will  amount  to  a  fraud, 
the  reason  being  that  under  the  circumstances 
the  other  party  has  a  right  to  rely  upon  it 
without  bringing  his  own  judgment  to  bear. 
Such  18  the  case  where  one  is  purchasing 
goods,  the  value  of  which  can  only  be  known 
to  experts,  and  is  relying  upon  the  vendor,  who 


is  a  dealer  in  such  goods,  to  give  him  accurate 
information  concerning  them.  The  same  rule 
has  been  applied  where  a  dealer  in  patent 
rights  sold  certain  territory  to  one  who  was  ig- 
norant of  its  value,  representing  it  to  be  very 
valuable  when  he  knew  it  was  not;  and  also  to 
a  vendor  of  a  saltpetre  cave  making  false  as- 


Wbere  the  owner  of  a  horse  for  the  purpose  of 
eelliDff  him  represented  that  be  was  sound,  which 
waa  untrue,  and  the  purchaser  brought  an  action 
for  the  deceit,  the  court  says  that  If  a  person  states 
as  of  his  own  knowledge  facts  susceptible  of  Icnowl- 
edffe  which  are  false  it  is  a  fraud  which  renders 
him  liable  to  one  who  relies  on  the  statement,  and 
it  is  no  defense  that  be  believes  the  facts  to  be  true. 
The  fraud  consists  in  representing'  the  facts  to  be 
true  of  his  own  knowledge  when  he  has  no  such 
knowledge.  Litchfield  v.  Hutchinson,  117  Maps.  105- 
And  the  same  rule  was  applied  In  Milllken  v. 
Tbomdikv,  108  Mass.  885,  to  a  case  where  the  lessor 
of  a  store  for  the  purpose  of  Inducing  the  lessee  to 
sign  the  lease  represented  that  the  building  was 
constructed  in  all  respects  according  to  the  plans, 
although  the  lessor  contended  that  such  statement 
was  only  an  ezpreesion  of  his  belief. 

A  statement  will  be  regarded  as  made  on  the  per- 
sonal knowledge  of  the  one  making  it.  if  the  mode 
of  making  the  statement  and  the  nature  of  the  fact 
declared  are  such  as  would  naturally  lead  the  other 
party  to  the  conclusion  that  his  statement  was 
made  on  personal  knowledge,  and  not  on  mere  In* 
fGrmatton.    Crislip  v.  Cain,  19  W.  Va.  439. 

There  is  liability  for  a  false  statement  the  truth 
of  which  is  positively  affirmed  when  made  with  in- 
tent to  deceive  and  under  circumstances  Inducing 
a  belief  in  its  truth,  whether  it  is  understood  to  be 
made  upon  personal  knowledge  or  upon  informa- 
tion derived  from  others;  it  is  otherwise  if  the 
Ftatement  is  merely  an  expression  of  belief  founded 
upon  information  and  without  fraudulent  intent. 
Merriam  v.  Pine  aty  Lumber  Co.  23  Minn.  314. 

If  a  person  passes  his  opinion  upon  another  for 
actual  knowledge,  knowing  that  it  is  only  opinion, 
be  will  be  liable  for  fraud  in  case  it  turns  out  to  be 
fabe.  Darling  v.  Stuart,  83  Vt.  670;  Twitchell  v. 
Bridge,  42  Vt.  88. 

If  a  vendor  of  land  represents  that  he  has  per- 
sonal knowledge  of  the  quantity ,wblcb  is  untrue,  he 
will  be  liable  for  fraud  in  stating  the  amount  too 
large,  although  he  believes  his  statement  of  quan- 
tity to  be  true.  Cabot  v.  Christie,  42  Vt.  m,  1  Am. 
Bep.8ia 

A  statement  unqualifiedly  made  as  of  the  speak- 
er's own  knowledge  for  the  purpose  of  inducing 
another  to  act  upon  it.  if  false  raises  the  inference 
or  fraud.  Haven  v.  Neal,  48  Minn.  315;  Knappen 
V.  Freeman,  47  Minn.  491. 

An  untrue  representation  of  a  material  fact  as  of 
one^s  own  knowledge,  not  knowing  whether  it  is 
true  or  false,  is  a  fraud.  Bullitt  v.  iFarrar,  43  Minn. 
8,6L.R.  A.149. 

Agtatementas  tothe  amount  of  ore  in  amine, 
madeasof  thespeaker^s  own  knowledge,  may,  if 
false,  subject  him  to  an  action  for  false  representa* 
tioDB,  although  he  believed  his  statements  to  be 
true.  Chatham  Furnace  Co.  v.  Moffatt,  147  Mass. 
408. 

Butadistinction  must  be  here  kept  in  mind.  If 
the  subject-matter  Is  one  about  which  knowledge 
cannot  in  the  nature  of  things  be  had,  the  person^s 
claim  of  knowledge  will  amount  to  nothing.  In 
such  cases  the  statement  will  be  but  a  strong  ez- 
PRsrion  of  opinion. 

In  a  matter  of  opinion  if  one  states  a  thing  as  of 
bis  own  knowledge,  if  he  in  fact  believes  it  and  it 
Is  not  intended  to  deceive.it  is  not  a  fraud,  al- 
though the  matter  thus  stated  is  not  in  fact  true. 
Tbe  reason  is  that  It  is  apparent  from  the  subject- 
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matter  that  what  is  thus  stated  as  known  must  be 
considered  and  understood  by  the  person  to  whom 
it  is  addressed  as  an  expression  of  strong  belief 
only  t)ecause  it  is  a  subject  of  which  knowledge 
In  its  strict  sense  cannot  be  had.  Page  v.  Bent,  2. 
Met.  871. 

An  oiBoer  selling  property  under  execution,  who 
states  that  of  his  own  knowledge  it  has  no  en- 
cumbrance  on  It,  is  not  liable  to  an  action  of  de- 
ceit, although  such  statement  proves  to  be  false, 
since  the  statement  is  not  of  fact  strictly  suscepti- 
ble of  personal  knowledge.  It  is  but  a  strong  ex- 
pression of  belief  or  opinion  upon  a  matter  which 
is  in  its  nature  a  matter  of  opinion  or  Judgment 
upon  which  others  have  no  right  to  rely.  Tucker 
V.  White,  125  Mass.  344. 

h.  Becklesa  statemenU. 
There  are  a  few  case  which  advance  a  step  further 
and  hold  that  a  reckless  statement,  that  is  one 
made  poeitlvely,  but  not  as  of  ooe^s  own  knowl- 
edgcwithoutany  knowledge  or  well-founded  belief 
on  the  subject,  may  be  fraudulent. 

A  false  alBrmation  of  a  material  fact  may  be  a 
ground  for  rescinding  the  contract  although  the 
person  making  it  was  ignorant  as  to  whether  it  was 
true  or  false.    Grim  v.  Byrd,  32  Oratt.  298. 

A  false  statement  by  a  buyer  who  has  full  oppor- 
tunity to  know  whether  it  is  true  or  not  in  ref- 
erence to  a  material  fact  although  it  may  not  be 
actually  known  by  him  to  be  false,  is  ground  for 
avoiding  the  sale  if  he  had  no  reason  to  believe  it  to 
be  true.    Morrison  v.  Adoue,  76  Tex.  255. 

Where  a  man  makes  a  false  statement  to  induce 
others  to  act  upon  it  without  reasonable  ground 
for  supposing  it  to  be  true  and  without  taking  care 
to  ascertam  whether  it  is  true,  he  is  as  liable  civilly 
as  the  person  who  commits  what  is  usually  called 
fraud,  and  makes  a  misstatement  knowing  it  to  be 
untruth.  Peek  v.  Derry,  59  L.  T.  N.  S.  78,  L.  R.  37 
Ch.  Div.  541,  57  L.  J.  Ch.  N.  S.  847,  86  Week.  Rep. 
899. 

Making  a  false  statement  under  circumstances 
which  tend  to  show  a  reckless  assertion  in  entire 
ignorance  of  tbe  fact  is  sufBcient  prima  facie  to 
show  fraud.    Oriswold  v.  Gebbie,  126  Pa.  864. 

Where  the  vendor  of  a  stock  of  goods  stated  that 
their  cost  and  carriage  amounted  to  a  certain  sum, 
which  was  much  too  high,  the  court  said  that  such 
a  positive  and  assuring  assertion  by  the  vendor 
may  according  to  circumstances  be  either  actually 
or  constructively  fraudulent.  When  the  vendor 
knew  or  believed  that  it  was  not  true  the  affirma- 
tion was  actually  fraudulent.  And  even  if  he  be- 
lieved it  to  be  true  it  might  be  constructively 
fraudulent.  For,  unless  he  knew  it  to  be  true  bis 
duty  was  in  good  faith  to  express  candidly  his  mere 
opinion  which  ought  not  to  disarm  the  vendee  or 
toll  his  prudent  vigilance,  and  on  which  opinion  he 
therefore  acts  at  his  periL  And  therefore  a  positive 
affirmation  if  untrue  was  both  reckless  and  decept- 
ive.   Morehead  v.  Eades,  8  Dush,  121. 

If  a  man  make  a  statement  of  fact  not  knowing 
It  to  be  true,  or  without  reasonable  or  probable 
grounds  on  which  to  suppose  it  to  be  true,  he  will. 
In  case  it  is  false,  be  guilty  of  fraud.  Erie  C^ty  Iron 
Works  V.  Barb^,  106 Pa.  125,  51  Am.  Rep.  508. 

If  a  landlord,  for  the  purpose  of  inducing  a  per- 
son to  lease  his  premises,  represents  that  the  build- 
ing is  strong  enough  to  sustain  an  engine  when  he 
has  no  knowledge  of  the  subject,  ho  will  be  guilty 
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sertions  as  to  the  quality  of  saltpetre  a  certain 
quality  of  nitrous  earth  would  produce. 

Cooley,  Torts,  pp.  483,  484;  HuUU  v.  Ken- 
nedy, 4  Ind.  App.  38;  Oriffln  v.  Farrier,  32 
Minn.  474;  Baum  v.  Holton,  4  Colo.  App.  406: 
2  Pom.  Eq.  Jur.  §  878;  Wilder  v.  De  Gou,  18 
Minn.  471;  Simar  v.   Canaday,  68  N.  Y.  298, 


13  Am.  Rep.  528;  Chrysler  v.  Canaday,  90  N. 
Y.  272,  43  Am.  Rep.  166;  Oruess  v.  Fesder,  39 
Cal.  336;  Koat  v.  Bender,  25  Mich.  515:  PieaH 
V.  McGormiek,  11  Mich.  68;  Sobbins  v.  Barton 
Bros,  50  Kan.  120;  BusseU  v.  Ckirk,  11  U.  S. 
7  Cranch.  69,  3  L.  ed.  271;  Crane  v.  Elder,  48 
Kan.  259,  15  L.  R.  A.  795. 


of  fraud  in  case  the  statement  is  false.  Myers  v. 
Rosenhack.  18  Misc.  146. 

It  will  be  observed  that  in  most  of  these  cases 
the  representation  was  actually  one  of  fact.  But 
from  the  circumstance  that  the  person  making  it 
had  no  knowledge  on  the  subject  it  could  in  real- 
ity have  been  only  a  statement  of  his  opinion. 
Since,  however,  he  did  not  state  that  it  was  merely 
his  opinion,  so  as  to  put  the  other  contracting  party 
on  his  guard,  he  was  not  permitted  to  defend  on  the 
ground  that  he  was  merely  stating  his  opinion. 
But  if  the  matter  must  have  been  understood  to 
have  been  opinion  there  will  be  no  fraud. 

A  misrepresentation  which  will  amount  to  a 
fraud  whether  the  person  making  it  knows  it  to  be 
untrue  or  not  must  not  be  in  respect  to  a  mere  mat- 
ter of  opinion  or  belief.    Hledge  v.  Scott,  66  Ala. 

aos. 

An  honest  but  mistaken  assertion  of  a  fact  to 
another^s  loss  and  his  own  gain,  by  a  vendor  or  his 
agent,  may  be  a  constructive  fraud;  but  this  prin- 
ciple does  not  extend  to  what  are  Known  to  both 
parties  to  be  matters  of  opinion  only.  And  an  as- 
sertion may  appear  to  t)e  a  matter  of  opinion  either 
from  its  being  made  in  that  form  or  from  the 
nature  of  the  thing  asserted.  Fisher  v.  Boody,  1 
Curt.  G  C.  206. 

The  affirmation  of  a  fact  may  constitute  a  fraud 
although  the  vendor  at  the  time  had  no  knowledge 
of  its  falsity.  The  expression  of  a  mere  opinion  to 
be  fraudulent  must  be  shown  to  be  knowingly  false 
made  with  intent  to  deceive,  and  to  have  been  ac- 
cepted and  relied  on  as  true.  Moses  v.  Katzen- 
berger,  84  Ala.  96. 

One  case  has  held  that  a  representation  made 
without  knowing  whether  it  is  true  or  false,  and 
without  caring  whether  it  is  true  or  false,  for  the 
purpose  of  influencing  the  action  of  another  per- 
son,  will  render  the  one  making  it  liable  to  an  ac- 
tion for  deceit.  Kountze  v.  Kennedy,  147  N.  T.  129, 
29L.  R.  A.d80. 

Conversely,  in  Iowa  it  is  held  that  a  representa- 
tion recklessly  made  Is  not  sufficient  to  render  one 
liable  to  an  action  for  fraud  if  It  is  not  known  to 
be  false.    Scroggln  v.  Wood,  87  Iowa,  497. 

As  to  this  distinction  t)etween  fraud  which  will 
set  aside  a  contract  and  one  which  will  sustain  an 
action  for  decelt,see  subdivision  V. 

Effect  of  belief. 

The  question  as  to  how  far  the  question  of  belief 
wiU  save  an  untrue  representation  from  being 
fraudulent  properly  belongs  to  the  question  of 
false  representations  of  fact,  and  not  false  state- 
ments of  opinion,  but  where  the  claim  is  made  that 
the  statement  of  fact  was  believed  to  be  true  and 
that  since  the  statement  was' honestly  made  there 
could  be  no  fraud,  the  question  apparently  be- 
comes one  of  opinion.  In  fact  one  can  have  ho 
opinion  without  some  knowledge,  and  if  he  makes 
a  statement  of  fact  concerning  it  be  necessarily  as- 
:sumes  to  possess  some  knowledge.  If  there  is  no 
knowledge  the  impression  conveyed  by  the  false 
assumption  of  knowledge  is  at  least  morally  fraud- 
ulent. The  following  authorities  will  show  bow 
far  it  Is  regarded  as  legally  fraudulent: 
'  In  Bristol  v.  Braid  wood,  28  Mlch«  191,  the  lower 
court  in  its  charge  to  the  Jury  stated  that  it  is 
impossible  for  a  man  to  entertain  a  belief  without 
some  evidence  brought  to  his  mind  inducing  his  be- 
lief. If  a  man  says  I  believe  another  man  to  be 
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ound,  I  believe  him  to  be  solvent,  I  believe  a  noie 
to  be  good,  when  he  has  no  evidence  whatever  on 
the  point,  he  has  stated  an  untruth  and  there  s 
fraud.  And  the  appellate  court  says  that  the 
charge  taken  as  a  whole  was  correct  Id  principte. 

In  Western  Bank  of  Scotland  v.  Addie,  L.  B.  1 H. 
L.  Sc.  162,  Lord  Chelmsford  saj^  if  an  untrue  state- 
ment  is  made  founded  upon  a  belief  which  is  desti- 
tute of  all  reasonable  grounds  or  which  the  ksst 
inquiry  would  immediately  correct,  I  do  not  Bee 
that  it  is  not  fairly  characterized  as  mierepresenta- 
tlonahd  deceit. 

A  false  affirmation  'not  believed  to  be  true  is 
fraudulent;  and  the  question  of  the  liability  of  the 
person  makingit  must  depend  upon  the  smcericr 
of  his  belief  as  to  its  truth.  Howard  v.  Gould,  9 
Vt.  684,  67  Am.  Dec.  728. 

If  a  person  sells  property  to  another,  who  knows 
nothing  of  its  value  and  who  relies  on  the  selJerli 
statement,  the  seller  will  not  be  permitted  to  en- 
force the  contract  if  the  statements  wereuotnie, 
although  he  believed  them  to  be  true  when  he  made 
them.  This  ruling  is  put  upon  the  ground  that  tte 
belief  did  not  make  the  statements  any  the  lea 
false  nor  was  the  purchaser  any  the  leas  deceived 
thereby.  Bower  v.  Fenn,  90  Pa.  850,  36  Am.  Bep. 
662. 

If  a  person  makes  a  material  misrepreeentatioii 
of  fact  which  induces  another  to  enter  into  a  con- 
tract, equity  may  relieve,  althoug^h  be  made  it  m 
good  faith  believing  it  to  be  ^true.  Lewis  v.  Uehb- 
more,  10  Yerg,  206. 

A  statement  by  a  person  of  the  contents  of  let- 
ters written  by  his  brother  from  the  oil  regions 
and  of  his  belief  as  to  the  reliability  of  the  writer, 
upon  the  faith  of  which  another  purchases  prop- 
erty described  in  the  letters,  will  nut  befrauduleot 
if  he  honestly  believed  in  the  reliabliity  of  tbe 
writer,  but  if  he  did  not  so  believe  he  maybe 
guilty  of  fraud.    Cooper  v.  Levering,  liOB  Mass.  5i 

In  a  Tennessee  case  it  is  said  that  in  an  actioo  to 
recover  the  price  of  an  article  the  fraud  in  the  aie 
which  will  be  a  defense  involves  necessarily  an  is- 
tention  to  deceive,  a  purposed  wrong.  Here  knovl- 
edge  of  the  falsity  on  the  part  of  the  seller  is  neces- 
sary. But  in  an  action  for  deceit  in  maktog  the 
representation,  a  representation  intended  to  in- 
fluence the  conduct  of  the  other  party  and  whicb 
did  do  so  to  his  injury,  made  recklessly  without  re- 
gard to  its  truth  or  falsity  or  without  knowiog 
whether  it  was  true  or  false,  may  be  such  a  tort  as 
to  furnish  a  ground  for  recovery.  Keely  v.  Turbe- 
ville,  11  Lea,  889. 

That  case  appears  to  have  taken  exactly  the 
opposite  view  from  the  other  cases  upon  the  sub- 
ject. 

The  true  rule  would  seem  to  be  that  a  false  state- 
ment materially  injuring  another  might  be  i 
ground  for  reUef  from  the  contract,  althoufh  it 
was  believed  to  be  true  when  made,  but  thatape^ 
son  would  not  be  liable  to  an  action  for  deceit  in 
making  a  false  statement  which  he  believed  to  be 
true  if  he  had  sufficient  information  to  entitle  him 
to  form  an  opinion  which  he  could  express  with 
honesty. 

A  man  who  l)elieves  what  he  says  is  not  charse* 
able  with  bad  faith.  Bokee  v.  Walker,  14  Fa.  19^ 
Duff  V.  Williams,  86  Pa.  490. 

If  a  bank  director,  for  the  purpose  of  indodoi 
another  to  purchase  stock  and  make  deposits  In 
the  bank,  represents  that  of  his  own  knowledre 


1895. 


HedIN  v.  l^IlKNEAPOLIB  MbDICAL  A  SUBGICAL  IkSTITXTTB. 


438 


Id  the  esse  at  bar  it  was  a  question  of  fact 
for  the  jury,  and  not  of  law  for  the  court, 
whether  the  representations  were  such  as  the 
plaintiff  had  a  right  U>  rely  upon,  and  whether 
tbey  were  of  a  character  reasonably  calculated 
to  deceive  such  a  person  as  the  plaintiff  is 
shown  to  be. 


IngaUs  v.  Miller,  121  Ind.  188;  8imar  v. 
Canaday,  supra. 

The  defendants  are  responsible  for  the  nat- 
ural impressions  made  by  the  language  used  to 
the  plaintiff,  and  they  cannot  defeat  plaintiff's 
action  by  resorting  to  a  literal  or  technical  in- 
terpretation of  the  words. 


the  bank  Is  souDd,  the  fact  of  soundness  being  a 
tact  within  bis  means  of  knowledge  and  the  bank 
belDgr  in  fact  unsound,  he  will  t>e  liable  for  the 
damages  caused  thereby,  although  he  believed  and 
had  reasonable  cause  to  believe  that  his  represen- 
tations were  true.  Cole  v.  Gassldy,  188  Mass.  487,  68 
Am.  Rep.  284. 

A  person  may  be  liable  to  an  action  for  deceit  if 
having'  no  knowledge  upon  the  subject  be  makes 
atatements  which  he  does  not  believe  to  be  true. 
In  such  case  the  false  assertion  is  as  to  his  belief. 
But  there  is  no  fraud  if  there  is  a  statement  of 
what  the  person  honestly  believes  to  be  the  facts, 
althouarh  the  statement  turns  out  not  to  represent 
the  facts  correctly.  Humphrey  v.  Merrlam,  32 
Minn.  197. 

An  action  for  fraud  cannot  bo  maintained  un- 
less defendant  believed  or  had  reason  to  believe  at 
the  time  he  made  the  representation  that  it  was 
false,  or  unless  be  assumed  or  intended  to  convey 
the  impression  that  he  had  actual  knowledge 
of  the  truth  when  he  had  no  such  knowledcre.  Doty 
V.  GampbeU,  1  How.  Pr.  N.  8. 101. 

TO  sustain  an  action  for  deceit  against  an  agent 
of  a  mining  company  who  sells  shares  of  its  stock 
under  representations  as  to  their  value  which  are 
false,  bis  knowledge  of  the  falsity  must  be  shown. 
Holdom  v.  Ayer,  110  HI.  448. 

without  knowledge  or  the  presence  of  such  facts 
or  circumstances  as  are  calculated  to  create  a  rea- 
sonable and  well-grounded  belief  that  the  repre- 
sentations were  false,  there  canj  be  no  fraud. 
Gibbe  v.  Odell,  S  Coldw.  18S. 

A  person  will  not  be  liable  to  an  action  for  mak- 
ing fraudulent  representations  tf  at  the  time  they 
were  made  he  in  good  faith  believed  them  to  be 
true.    Bond  v.  Qark,  85  Vt.  677. 

A  person  is  not  guilty  of  fraud  in  making  a  false 
statement  of  fact  which  he  believes  to  be  true  and 
has  no  reason  to  believe  to  be  untrue,  if  he  does 
not  attempt  to  state  it  of  his  own  knowledge. 
Wakeman  v.  Dalley,  51 N.  Y.  27,  10  Am.  Rep.  561, 
Affirming  44  Barb.  408. 

A  representation  made  without  intent  to  deceive, 
in  the  belief  that  it  is  true,  whether  it  is  a  represen- 
tation Importing  the  ezlstenoe  of  a  fact  or  import- 
ing knowledge  of  the  fact,  is  not  per  se  a  fraud  for 
which  an  action  will  lie.  Chester  v.  Comstock,  40 
N.  Y.  575,  note. 

Though  a  representation  by  a  vendor  respecting 
goods  sold  by  him  is  not  true  in  fact,  if  he  believes 
It  to  be  true  it  is  not  ground  for  an  action  for  fraud 
in  the  sale.    Stone  v.  Denny,  4  Met.  161. 

If  representations  of  facts  when  made  are  be- 
lieved to  be  true,  and  the  facts  of  the  case  are  such 
as  to  justify  the  belief,  there  is  no  fraud  or  deceit. 
Taylor  v.  Leith,  26  Ohio  St.  428. 

i.  fidtonee  on  the  ntcLtement  is  neeeeaary. 

Specific  performance  of  the  contract  will  not  be 
lefuaed  if  the  defendant  did  not  enter  into  the  con- 
tract relying  upon  the  opinion  of  the  plaintiff,  but 
upon  faia  own  opinion.  Haywood  v.  Cope,  25  Beav. 
140, 2r  L.  J.  Ch.  N.  a.  488,  4  Jur.  227. 

F^alse  representations  as  to  the  condition,  situa- 
tion, and  value  of  real  estate,  knowingly  made  by 
the  vendor  to  the  purchaser,  are  not  actionable  un- 
less the  purchaser  has  been  fraudulently  Induced 
to  forbear  inquiry  as  to  their  truth.  Brown  v. 
Bledsoe,  1  Idaho,  74flL 

If  an  intending  pnrekaser  of  land  states  that  he 
35  L.  R.  A. 


has  looked  at  the  land,  he  must  expressly  state  that 
he  intends  to  rely  on  the  seller^s  representations  as 
to  the  amount  of  cleared  land  on  them  in  order  to 
make  a  statement  as  to  the  amount  fraudulent, 
—especially  if  it  is  a  statement  of  opinion  merely. 
Todd  V.  Fambro,  02  Ga.  664. 

An  intention  to  deceive,  and  a  misrepresentation 
on  a  material  point,  will  not  overthrow  the  bargain 
unless  the  statement  was  the  means  of  producing 
it,— especially  where  the  statement  embodies  the 
result  of  an  opinion  and  the  means  of  knowledge 
are  equally  accessible  to  both  parties.  Phipps  v. 
Buckmao,  80  Pa.  401. 

That  there  must  have  been  reasonable  grounds 
for  the  belief  is  intimated  in  Wheeler  v.  Robinson, 
86  Hun,  561. 

V.  Effect  of  form  of  relief  sought. 

The  question  how  far  the  expression  of  opinion 
will  be  regarded  as  fraud  depends  to  some  extent 
upon  the  manner  in  which  the  question  is  raised. 

a.  SuiU  for  gpecijlc  performance. 

A  misrepresentation  by  a  person  endeavoring  to 
purchase  property  as  to  its  value  will  defeat  a 
bill  by  him  to  enforce  specific  performance  of  the 
contract,  since  one  coming  into  equity  must  come 
with  clean  hands.  Cadman  v.  Horner,  18  Yes.  Jr. 
10. 

A  statement  by  a  landlord,  who,  for  the  purpose 
of  selling  the  property  represents  that  it  is  let  to  a 
very  desirable  tenant,  is  a  representation  of  fact 
which  if  false  will  defeat  his  action  for  specific 
performance.  Smith  v.  Land  A  House  Property 
Corp.  L.  K.  28  Ch.  Div.  7,  51  L.  T.  N.  8.  718,  48  J.  P. 
182. 

Where  a  person  desiring  to  sell  a  field  containing 
lime  stone  represented  that  it  was  fit  for  a  certain 
use,  whereas  he  could  have  known  that  it  was  not 
because  stone  taken  from  adjoining  property  had 
been  tried  and  found  unfit,  the  court  denied  his  ap- 
plication for  specific  performance  saying  that  the 
quality  of  the  lime  is  not  matter  of  speculation  but 
matter  of  fact,  which  could  have  been  easily  as- 
certained. Hlgglns  V.  Samels,  2  Johns.  &  H.  464,  7 
L.  T.  N.  S.  240. 

A  misstatement  as  to  the  value  of  real  estate  will 
defeat  a  suit  for  specific  performance  of  a  contract 
to  purchase  It.    Wall  v.  Stubbs,  1  Madd.  80. 

But  a  representation  as  to  the  amount  of  land  in 
a  tract  will  not  defeat  an  action  for  specific  per- 
formance unless  the  buyer  purchased  on  the 
strength  of  such  representations.  Morgan  v. 
Snapp,  7  Ind.  687. 

So,  the  specific  performance  o  f  a  contract  to  pur- 
chase land  will  not  be  denied  because  of  alleged 
misdescription  in  a  statement  that  the  property  is 
a  '^sutwtantial  and  convenient  dwelling  house," 
since  the  terms  are  so  relative  as  to  afford  abundant 
opportunity  for  a  conflict  of  evidence  as  to  mat- 
ters which  are  rather  matters  of  opinion  than  of 
fact.    Johnson  v.  Smart,  2  Giff.  151. 

Where  property  was  sold  under  a  statement  that 
it  stands  on  a  vein  of  anthracite  coal,  the  court 
held  that  the  fact  that  the  vein  had  been  worked 
on  the  property  was  not  sufficient  to  defeat  specific 
performance  of  the  contract  because  the  doctrine 
of  caveat  emptor  applied,  and  that  it  was  defend- 
ants business  to  inquire  as  to  the  extent  to  which 
the  vein  had  been  worked.  Colby  v.  Gadsden,  34 
Beav.  416. 
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Mizner  v.  Kvmll,  29  Mich.  229;  Mateh  v. 
Bunt,  38  Mich.  1. 

The  proper  constructioD  of  the  statements 
made  by  the  defendants  is  for  the  jury. 

PotMTS  V.  Fowler,  157  Mass.  318;  iVa«A  v. 
Minnesota  Title  Ins,  db  T.  Co.  159  Mass.  437; 


Hieken  v.  Morrdh  102  N.  Y.  454,55  Am.  Hep. 
824;  N&wlin  v.  Snow,  40  Mich.  699:  Ptter  v. 
Wnght,  6  Ind.  188;  BuUiit  v.  Fairar,  4* 
Minn.  8,  6  L.  R.  A.  149;  Hamlin  v.  AbellA's 
Mo.  188;  Btyrders  v.  Kattleman,  142  HI.  S§, 
Kinkier  v.  Junica,  84  Tex.  116;  Lomertuh  t 


b.  -4.«  o  defense  to  contract. 

Contracts  for  the  sale  of  articles  cannot  be  re* 
ficinded  because  before  the  making  of  them  there 
may  have  been  an  honest  expression  of  opinion  or 
an  honest  statement  of  fact  not  purporting  to  be 
of  knowied£re«  that  when  the  articles  are  selected  in 
conformity  with  the  contract  they  will  be  of  better 
quality  than  they  proved  to  be.  Schramm  v.  Bos- 
ton Sugar  Ref .  Co.  146  Maes.  211. 

That  the  opinion  or  conclusion  drawn  from  facts 
correctly  stated  is  false  will  not  avail  to  set  aside 
the  contract  thereby  Induced,  on  the  ground  of 
fraudulent  representations.  Stevens  v.  Rain  water, 
4  Mo.  App.  292. 

Misrepresentations  as  to  value  are  not  ground  for 
rescission.    Graham  v.  Pancoast,  80  Pa.  89. 

A  mere  matter  of  opinion  expressed  by  the 
vendor  to  the  vendee  in  good  faith  is  not  ground 
for  the  rescission  of  a  contract  where  there  are  no 
fiduciary  relations  between  the  parties,  although 
it  is  erroneous.    Maney  v.  Porter,  8  Humph.  847. 

A  sale  will  not  be  set  aside  on  the  ground  of 
fraudulent  representations  of  the  vendor  if  he  be- 
lieved the  representations  to  be  true  and  the 
vendee  had  equal  means  of  judging  whether  they 
were  true  or  not.  Mamlock  v.  Fairbanks,  46  Wis. 
415.  82  Am.  Rep.  716. 

Representations  as  to  the  effectiveness  of  a  me- 
chanical equivalent,  made  to  a  person  experienced 
in  the  sale  of  the  article  and  having  every  chance 
to  make  tests  and  procure  advice,  though  false,  are 
not  a  sufficient  ground  for  the  rescission  of  the 
contract  6t  sale  of  a  patent  right.  Wade  v.  Ringo, 
122  Mo.  822. 

To  justify  a  rescission  of  a  partnership  contract 
because  the  value  of  the  business  was  misrepre- 
sented. It  must  be  shown  that  the  representation 
was  known  to  be  false  when  made.  Faver  v> 
Bowens  (Tex.  Civ.  App.)  888.  W.  131. 

An  executed  contract  will  not  be  set  aside  for 
misrepresentations  which  are  nothing  more  than 
mere  expressions  of  opinion.  Johansson  v.  Ste- 
phanson.  28  L.  ed.  lOUB. 

'  In  order  to  make  an  expression  of  opinion  a 
ground  of  relief  from  a  contract  it  must  have  been 
knowingly  false  and  uttered  with  intent  to  deceive. 
Bradfleld  v.  Ely  ton  Land  Co.  83  Ala.  627;  Binning- 
bam  Warehoused  E.  Co.  v.  Elyton  Land  Co.  Id- 
549;  Piedmont  Land  Improv.Co.  v.  Piedmont  Foun- 
dry &  M.  Co.  96  Ala.  889;  Cooke  v.  Cook,  100  Ala.  175. 

Statements  as  to  the  value  of  land  by  the  buyer 
are  notsufflcient  to  entitle  the  seller  to  a  cancela- 
tion of  a  deed.    People  v.  Tynon,  2  Colo.  App.  181* 

Statements  in  regard  to  property  which  will  be  a 
sufficient  ground  for  setting  aside  a  purchase  of  it 
must  not  be  such  as  are  evidently  conjectural 
merely.  Jennings  v.  Broughton,  5  De  O.  M.  k  G. 
128,23L.J.  Ch.N.S.999. 

A  highly  colored  statement  in  a  prospectus  of  a 
corporation  as  to  the  possibilities  of  the  concern  is 
not  ground  for  rescission  of  a  subscription  to  its 
shares.  Denton  v.  Macneil,  L.  R.  2  Eq.  862,  14 
Week.  Rep.  Bia,  14  L.  T.  N.  8.  721, 35  Beav.  652. 

The  mere  fact  that  a  person  represents  that  he 
has  good  title  to  certain  lands  that  he  is  about  to 
sell  is  not  of  itself  fraudulent,  although  the  other 
party  relies  on  it.  But  to  avoid  the  contract  the 
representations  must  have  been  fraudulent  and 
known  to  have  been  fraudulent  at  the  time  they 
were  made.  Hume  v.  Pocock,  L.  R.  1  Ch.  886,  12 
Jur.  N.  S.  446.  85  L.  J.  Ch.  N.  8.  781,  14  Week.  Rep. 
681, 14  L.  T.N.  8,386. 
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A  misrepresentation  to  avoid  a  saleof  proptrrv 
must  not  be  of  mere  matter  of  opinion  equaij 
open  to  both  parties  for  examination  and  inquii;. 
where  neither  person  is  presumed  to  trust  ^ 
other  but  to  rely  upon  his  own  judgment.  SoutB 
V.  Richards,  88  U.  S.  18  Pet.  26, 10  L.  ed.  42:  Buckrer 
V.  Street,  15  Fed.  Rep.  865. 

Statements  by  the  seller  of  a  speculative  pr<:>(> 
erty  like  a  mine,  concerning  his  opinion  or  judg* 
ment  as  to  the  value  of  the  mine,  are  not  neoo- 
sarily  so  fraudulent  as  to  authorize  a  coart  kA 
equity  to  rescind  a  contract  of  sale  based  u(»jg 
them.  Southern  Development  Co.  v.  Silv£  1S5  C 
S.  247,31L.  ed.  678. 

A  misrepresentation  to  be  ground  for  settinr 
aside  a  deed  of  land  must  not  be  merely  one  uf 
opinion,  statement  of  Intention,  or  promige  to  do 
some  act  in  the  future.  Lawrence  v.  Gayetty.  > 
Cal.126. 

A  sale  of  land  will  not  be  set  aside  at  tfaeinsnik^ 
of  the  vendee  on  account  of  false  represeniatu^s 
by  the  vendor  of  mere  matters  of  opinion  as  toie 
value  and  prod  uctl veness.  Rendell  v.  Scott,  70  Ckl. 
514. 

Mere  expressions  as  to  the  future  beaefii  of  t 
corporation  are  not  sufficient  fraud  to  avoid  a  wo- 
tract  of  subscription,  at  least,  if  they  are  d'.< 
fraudulently  made.  Consolidated  Rapid  Tnosit  & 
Blev.  R.  Co.  V.  O'Neill,  25  III.  App.  313;  Great  W«t- 
em  Teleg.  Co.  v.  Bush,  85  III.  App.  213. 

Representations  as  to  the  superiority  of  a  pat- 
ented machine  and  the  demand  for  it,  wbieb  trt 
confined  to  general  statements  or  mere  expression 
of  opinion  upon  facts  equally  open  to  both  parties^ 
will  not,  although  untrue,  firive  a  right  to  rv9CUKl& 
contract  to  purchase  the  patent  rights  Oatling  v. 
Newell,  12  Ind.  118. 

Mere  expression  of  opinion  as  to  the  amouot  (f 
wood  on  a  tract  of  land  offered  for  sale  does  nc- 
constitute  ground  for  a  rescission  of  the  sale  or  for 
an  action  against  the  vendor.  Longshore  v.  Jac^ 
80  Iowa,  2B8. 

Persons  who  have  contracted  to  deliver  a  cemn 
quantity  of  staves  and  headings  for  barrels  canoot 
be  relieved  from  their  contract  because  the  hop:? 
represented  that  a  certain  price  was  adequ*^ 
which  proved  not  to  be  so.  Barlow  v.  Wiley,  3  A, 
K.  Marsh.  457. 

A  false  representation  as  to  the  effect  wbick  tbr 
location  of  a  college  at  a  certain  town  would  hare 
in  increasing  the  value  of  property  there  will  not 
tie  ground  for  a  rescission  of  a  subecriptioD  to- 
wards the  erection  of  the  college  made  on  the  fatU: 
of  the  representation.  Chambers  v.  Baptist  Edo- 
cation  Soc.  1  B.  Mon.  222. 

A  mere  matter  of  opinion  expressed  bj  t^ 
vendor  to  the  vendee  in  good  faith  is  not  grciuihi 
for  rescission  of  the  contract  between  them  vHeie 
there  were  no  fiduciary  or  confidential  relaoaii 
subsisting  between  the  parties,  although  sucb  opi> 
ion  may  have  been  erroneous.  Maney  v.  Porte;.  3 
Humph.  847. 

To  vitiate  a  purchase  by  an  insolvent  buyer  tberv 
must  have  been  a  wilfully  false  statement  of  »> 
vency  as  a  fact,  and  not  as  a  matter  of  opioioo.  t^ 
the  time  the  contract  was  made.  Yeager  Mill  0% 
V.  Lawler,  88  La.  Ann.  572;  Jaffray  v.  Moas,  41  U 
Ann.  548. 

But  the  owner  of  a  patent  right  will  be  guilty  d 
fraud  which  will  justify  the  reeciaaioD  of  acootiact 
to  purchase  the  patent  from  htm  if  he  knovinfty 
misrepresents  the  quality  of  the  invention  to  t.'O^ 
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Hedin  v.  Minneapolis  Mbdical  &  Subgical  Institute. 

delivered  the  opinion  of  the 


Johnston,  47  N.  J.  Eq.  313;  Miller  y.  Curtiw,  27 
Jones  &  S.  127. 

The  law  upon  the  subject  of  fraudulent  in- 
tent is  well  settled.  The  representations  must 
be  fraudulently  made,  and  they  must  be  be- 
lieved and  relied  upon  by  the  party  deceived. 

Humphrey  v.  Merriam,  82  Minn.  197. 


J., 


Collins, 

court: 

This  is  an  action  for  deceit.  Defendant  in- 
stitute is  a  corporation,  while  defendant  Law- 
rence is  its  president,  the  physician  and  sur- 
geon in  charge,  and  the  person  with  whom 
plaintiff  dealt,  and  to  whom  he  paid  the  sum 


who  has  no  means  of  testing  the  accuracy  of  his  | 
etatementg.   Hicks  v.  Stevens,  121 IIJ.  m.  | 

So,  where  a  person  called  upon  a  woman  with  In- 
formatloD  that  she  had  received  certain  property 
from  her  brother  upon  his  decease*,  and  in  reply  to 
her  question  as  to  its  value  intentionally  misstated 
It,  whereupon  she  conveyed  it  to  his  daughter  for 
a  sum  below  what  It  was  worth,  the  court  held  that 
since  he  knew  the  value  of  the  property  and  mis- 
stated it  to  her  when  she  asked  the  value  and  reUed 
upon  ^te  statement,  the  conveyance  would  be  set 
aside.    Hayirarth  v.  Wearing,  L.  R.  12  Eq.  820. 

So,  a  contract  may  be  rescinded  on  the  ground  of 
mistake  where  reliance  is  placed  upon  representa- 
tions of  the  vendor,  although  he  believed  the  rep- 
resentations to  be  true.    May  v.  Snyder,  22  Iowa, 

And  special  circumstances  of  trust  or  overreach- 
ing may  cause  equity  to  set  aside  a  contract  for 
Btatements  which  under  other  circumstances  would 
he  regarded  simply  as  statements  of  opinion. 
Varner  f.  Carson,  fiO  Tex.  806. 

So,  a  contract  will  be  set  aside  if  it  was  made  upon 
faith  of  representations  as  to  what  the  property 
contains  which  prove  to  be  untrue  and  to  mate- 
rially affect  the  value  of  the  property,  although 
the  vendor  believed  when  he  made  them  that  they 
were  true.   Hosevelt  v.  Dale,  2  Cow.  184. 

So,  if  a  vendor  misrepresents  a  material  fact  in 
relation  to  the  title  or  quantity  of  his  estate,  though 
innocently  and  under  belief  of  its  truth,  a  court 
of  equity  will  rescind  the  contract  at  the  suit  of  the 
vendee.  If  he  undertakes  to  make  statements  In  a 
matter  material  to  the  contract  he  will  be  respon- 
eible  for  them.   Davis  v.  Heard,  44  Miss.  50. 


c.  Action  for  deceit. 

Fraudulent  intent  is  as  necessary  as  stating  fact 
falsely  to  make  one  liable  for  fraud.  Salisbury  v. 
Howe,  87  N.Y.  128. 

A  person  must  believe  or  have  reason  to  believe 
bis  representation  false  in  order  to  make  him  guilty 
of  fraud.    Furman  v.  Titus,  8  Jones  &  8. 284. 

To  render  one  liable  to  an  action  for  damages  for 
fraud  io  the  sale  of  land  he  must  have  made  the 
representations  with  knowledge  that  they  were 
JaJae.  Gates  v.  Reynolds.  18  Iowa.  I;  Holmes  v. 
Clark,  IQ  Iowa,  424. 

A  person  cannot  be  made  liable  to  an  action  for 
deceit  In  making  a  representation  honestly  believ- 
ing It  to  be  true.  Kountze  v.  Kennedy,  147  N.  Y 
l»,»L.R.A.3eO. 

A  person  cannot  he  convicted  of  fraud  in  stating 
that  the  signature  to  a  check  is  that  of  a  certain 
person,  if  he  believes  it  to  be  so  merely  because  the 
wJlef  was  not  well-founded.  Lamberton  v.  Dun- 
ham, 185  Pa.  129, 

A  statement  by  a  person  seeking  employment 
that  his  present  employers  are  satisfied  with  him, 
and  that  he  could  continue  In  thq|r  employment  if 
WW  desired.  If  not  known  to  be  false,  is  not  action- 
able. Remington  v.  Van  Ingen,  0  Misc.  128. 

Id  French  v.  Fitch,  87  Mich.  402,  recovery  was  not 
l*rialtred  for  the  sale  of  a  bond  of  a  corporation 
?D<terthe  representations  that  it  was  doing  a  good 
business,  bad  paid  16  per  cent  the  previous  year, 
JM  that  the  bond  was  as  good  as  gold  or  wheat  in 
we  bio. 

A  bayer  is  not  liable  to  an  action  of  deceit  for 
"usrepresenting  tbe  seller's  chance  of  sale  or  the 
ProbaWiity  of  his  getting  a  better  price  for  his , 
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commodity  than  the  price  which   the  proposed 
buyer  offers.    Vernon  v.  Keys,  12  East,  687. 

d.  Jndlctfnefif. 

Although  the  question  of  criminal  liablhty  is  not 
fully  treated  here,  attention  is  called  to  the  follow- 
ing cases: 

Mere  expression  of  opinion-  will  not  render  one 
guilty  of  false  pretenses.  State  v.  Hefner,  84  JN.  C. 
751. 

An  Indictment  for  obtaining  property  by  false 
pretenses  will  uot  lie  against  one  who  merely  ex- 
presses his  opinion  that  certain  facts  exist.  State 
V.  Tomlin,  28  N.  J.  L.  la        , 

In  Reg.  V.  Rldgway,  8Fost.  &  F.  888,  the  court  in- 
terpreted Rex  V.  Reed,  7  Car.  &  P,  848,  as  possibly 
meaning  that  a  mere  expression  of  opinion  as  to 
value  is  not  indictable. 

A  statement  that  the  speaker  is  a  witch  doctor, 
and  that  the  person  addressed  is  troubled  with 
witches  which  unless  destroyed  will  kill  him  and  his 
family,  made  for  tbe  purpose  of  extorting  property 
from  him,  is  mere  expression  of  opinion  which  will 
not  subject  the  speaker  to  a  prosecution  for  false 
pretenses.    State  v.  Burnett,  119  Ind.  802. 

But  in  Jules  v.  State  (Md.)  86  AU.  1087,  a  state- 
ment by  an  aUeged  physician  that  he  had  extra- 
ordinary and  supernatural  power  to  cure  diseases, 
and  that  he  would  exercise  his  power  for  the  bene- 
fit of  a  person  addressed  for  the  purpose  of  induc- 
ing him  to  pay  a  fee,  was  held,  not  a  mere  state- 
ment of  opinion,  but  such  as  would  sustain  an 
indictment  for  obtaining  money  under  false  pre- 
tenses. 

A  statement  for  the  purpose  of  procuring  a  loan 
of  money  on  a  mortgage  on  real  estate,  that  the 
land  is  well  wooded  and  well  timbered,  and  that  it 
has  a  valuable  growth  of  hard  and  soft  wood  and 
hemlock  bark  will  not  support  a  criminal  prosecu- 
tion if  it  is  not  shown  that  there  was  not  some 
wood  on  the  land.    State  v.  Paul,  68  Me.  215. 

In  Maine  it  has  been  held  that  a  statement  of  the 
soundness  of  a  horse  known  to  be  false  is  not  a 
mere  expression  of  opinion,  but  is  a  statement  of 
fact  which  will  subject  the  one  making  it  to  an 
indictment  for  false  pretenses  in  case  he  obtains 
money  by  means  of  the  statement.  State  v.  Stan- 
ley, 64  Me.  167. 

VL  What  etaUmenU  are  fact  and  what  (ypinion. 

In  Reeves  v.  Corning,  51  Fed.  Rep.  774,  the  court 
said  there  is  no  certain  rule  by  the  application  of 
which  it  can  be  determined  when  false  representa- 
tions constitute  matters  of  opinion  or  matters  of 
fact.  Each  case  must  in  a  large  measure  bead- 
judged  upon  its  own  circumstanoes.  In  reaching' 
its  conclusion  the  court  will  take  into  consideration 
the  Intelligence,  the  situation  of  the  parties,  the 
general  information  and  experience  of  the  people 
as  to  the  nature  and  use  of  the  property,  the  hab- 
its and  methods  of  those  dealing  in  or  with  it,  and 
then  determine  upon  all  the  droumstances  In  the 
case  whether  the  representation  ought  to  have 
been  understood  as  affirmation  of  fact  or  as  matter 
of  opinion  or  Judgment. 

But  in  accordance  with  tbe  rules  as  laid  down 
above,  the  courts  will  as  a  rule  bold  certain  kioda 
of  representations  falling  within  well-defined 
classes  as  matters  of  opinion  or  fact,  as  the  case 
maybe. 
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of  $500  for  medical  treatmeDt,  which  sum  he 
alleges  was  obtaiDed  by  defendaDts  ;throu^h 
false  and  fraudulent  representatioDS  to  him 
that  certain  injuries  from  which  he  was  then 
suffering  were  curable,  and  that  at  the  institute 
they  could  and  would  cure  him  for  that 
amount  of  money.   No  question  has  been  made 


as  to  the  sufficiency  of  the  complaint  Plaiotiff 
had  a  verdict  for  $500  and  interest,  and  de 
fendants  severally  appeal  from  an  order  refo.^ 
ing  a  new  trial.  Thirty-seven  errors  have  been 
specified  in  appellant's  brief,  nearly  all  rdai 
ing  to  the  ruling  of  the  trial  court  when  tbe 
evidence  was  being  taken.     We  have  examined 


a.  Matters  of  quality  or  v<Hue. 

As  a  general  rule  matters  of  quality  or  value  are 
held  to  be  merely  opinion. 

Representations  as  to  the  condition,  situation, 
and  value  of  real  estate  are  mere  matters  of  opin- 
ion to  whioh  the  maxim  (Javeat  emptor  applies. 
Parker  v.  Moulton,  114  Mass.  99. 19  Am.  Rep.  815. 

AfBrmations  concerning  the  value  of  land  or  its 
adaptability  to  a  particular  mode  of  culture  or  the 
capacity  of  the  land  to  produce  crops  or  support 
cattle  are  only  expressions  of  opinion  founded  on 
Judgment  about  which  honest  men  might  differ 
materially.  Although  they  might  turn  out  to  be 
erroneous  or  false  they  furnish  no  ground  of  pre- 
suming any  fraudulent  intent.  Gordon  v.  Parme- 
lee,  2  Allen,  212. 

A  statement  by  a  person  to  one  from  whom  he 
is  seeking  employment  that  he  is  a  '^flrstrate  sales- 
man** ia  not  a  statement  of  fact  on  which  the  other 
has  a  right  to  rely.   Blair  v.  Lai3in,  127  Mass.  618. 

An  estimate  of  the  value  of  land,  and  a  state- 
ment in  regard  to  the  reputation  of  a  real-estate 
expert,  are  mere  matters  of  opinion  about  which 
absolute  knowledge  cannot  be  expected.  Nash  v. 
Minnesota  Title  Ins.  &  T.  Ck>.  160  Mass.  437. 

Representations  as  to  the  value,  present  and 
prospective,  of  the  stock  of  a  corporation  are  mere 
assertions  of  opinion.  Ck)lumbia  Electric  Co.  v. 
Dixon,  46  Minn.  468. 

A  representation  by  one  procuring  subscriptions 
to  the  stock  of  a  railroad  as  to  the  value  of  a  dona- 
tion of  government  land  and  in  relation  to  the  as- 
sets of  the  corporation,  its  ability  to  complete  its 
road  in  a  given  time,  and  the  probable  profits  that 
will  be  made  by  it,  are  mere  expressions  of  opinion. 
Walker  v.  Mobile  &  O.  R.  Co.  84  Mies.  245. 

A  statement  as  to  the  value  of  an  invention  is 
mere  matter  of  opinion.    Marshall  v.  Peck,  1  Dana, 

on. 

A  statement  by  an  Inventor  as  to  the  quality  of 
his  invention  is  a  mere  expression  of  opinion  which 
will  not  avoid  the  contract  by  a  third  person  to 
purchase  rights  to  certain  territory.  Rocka fellow 
V.  Baker,  41  Pa.  819,  80  Am.  Deo.  624. 

A  representation  that  an  article  covered  by  a 
patent  is  a  valuable  and  useful  improvement  made 
for  the  purpose  of  selling  the  patent  right  is  a  mere 
expression  of  opinion.  Bain  v.  Withey,  107  Ala.  228. 

A  representation  that  an  invention  is  of  great 
value,  that  in  its  use  there  is  no  dirt,  smell,  or 
smoke,  that  it  burned  a  long  time  and  could  be 
run  at  small  expense,  and  that  experiments  with  it 
have  proved  successful,— are  mere  expressions  of 
opinion.    Kimball  v.  Bangs,  144  Mass.  821. 

A  statement  of  a  vendor  of  letters  patent  that 
the  patents  are  new,  useful,  etc.,  as  an  Inducement 
to  purchase  Is  to  a  large  extent  mere  opinion,  and 
when  the  vendee  is  as  capable  of  judging  as  the 
vendor  their  falsity  will  afford  no  ground  for 
avoiding  the  sale.  Dillman  v.  Nadlehoffer,  119  111. 
667. 

A  statement  that  land  is  oil  territory  is  a  mere 
statement  of  opinion.   Watts  v.  Cummins,  50  Pa.  84. 

The  question  of  the  value  of  work  done  Is  a  mere 
matter  of  opinion.  Redmond  v.  Tone,  32  N.  Y.  S. 
R.260. 

A  representation  that  certain  real  estate  is  situ- 
ated in  a  desirable  part  of  the  city  and  Is  of  great 
value  is  merely  an  expression  of  opinion.  Baker- 
Boyer  Nat.  Bank  v.  Hughson,  5  Wash.  100. 

A  representation  by  one  who  desires  the  erection 
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of  a  building  that  the  materials  can  be  procored 
for  a  certain  amount,  in  order  to  induce  anocher  t 
contract  to  erect  the  building  for  a  given  price, 
will  not  sustain  an  action  for  deceit.  BmerwD  v. 
Hutchinson.  68  III.  App.  203. 

Statements  by  a  mine  owner  to  induce  aootker 
to  purchase  stock  therein,  that  the  mine  is  rich  is 
silver,  would  pay  SO  to  100  per  cent  divldenda.  tui 
that  there  was  enough  ore  on  the  dump  at  xbt 
mine  to  pay  the  par  value  of  the  atock,  are  mat. 
ters  of  opinion  only.  Crocker  v.  Manlejh  164  LL 
282. 

Representations  as  to  the  value  of  a  mloe  ti^ 
mere  expressions  of  opinion.  Tuck  v.  Dowmnf . 
76  III.  Tl. 

If  the  purchaser  has  as  muofa  opportunity  to  ex- 
amine the  quality  of  iron  to  be  sold  aa  the  seller.* 
representation  by  the  latter  as  to  Its  quality  will  N^ 
mere  opinion.  Carondelet  Iron  Works  ▼.  Moorv. 
78  111.  65. 

A  statement  not  amounting  to  a  warranty,  ma4? 
by  a  vendor  as  to  the  value  of  the  property  sold,  i? 
to  he  treated  as  a  mere  opinion,  and  even  if  tbe 
statement  is  false  and  intended  to  decefre,  ttis: 
fact  will  not  defeat  a  recovery-  of  the  purchaK 
price.    Van  Vechten  v.  Smith,  59  Iowa,  1781 

A  statement  (by  the  owner  of  a  stock  of  trcol^ 
that  it  is  worth  a  certain  amount,  for  the  puipo^' 
of  obtaining  a  loan  secured  by  chattel  mortfB^t 
upon  it,  is  a  mere  expression  of  opinion  whldi  vHi 
not  require  the  cancelation  of  the  contract.  Hoff- 
man V.  Wilhelm,  68  Iowa,  510. 

Estimates  of  the  value  uf  the  tracts  of  rH\*^ 
tate  which  it  is  sought  to  trade  one  for  the  oUh-r 
are  but  mere  expressions  of  opinion  which  will  ad 
entitle  either  party  to  rescind  or  to  damages.  Lu- 
cas v.  Crlppen,  76  Iowa,  607. 

Statements  that  a  business  can  be  bought  at  a 
bargain,  that  the  place  is  a  good  one  for  buslacK 
that  money  would  be  made  there,  are  mere  expr^ 
slons  of  opinion.  Danforth  v.  Cuahlng.  77  He. 
182. 

But  if  in  addition  to  the  statement  of  rtliv 
there  is  a  representation  as  to  an  extraneous  mat- 
ter, it  may  be  held  to  be  a  representation  of  fact 

The  value  and  richness  of  a  mine  belonging  tn  t 
corporation,  and  its  convenience  to  wood  sci 
water  are  not  mere  matters  of  opinion,  upon  vbieA 
a  purchaser  of  stock  from  a  stockholder  has  »> 
right  to  rely.    Gifford  v.  CarvlU,  29  CaL  589l 

False  representations  for  the  purpose  of  effect- 
ing a  sale  of  land,  that  there  is  a  large  demand  fi'' 
building  lots  on  the  land,  that  a  railroad  companf 
is  about  to  move  its  shops  to  the  nelghboitcod. 
that  a  syndicate  of  capitalists  has  been  formed  to 
secure  the  lots,  and  that  a  large  amount  has  beee 
offered  for  It,  are  not  nmtters  of  opinion,  but  if 
relied  on  will  justify  a  rescission  of  the  sale.  Sut- 
ton V.  Morgan,  168  Pa.  204. 

Statements  to  effect  a  sale  of  a  patent  rights  tit&t 
great  sums  of  money  have  been  reoeived  froo  tke 
sale  and  disposition  of  such  right,  are  not  mereei- 
pressions  of  opinion.  Somers  v.  Richards,  4fi  Vt 
170. 

Statements  that  an  engine  Is  a  twenty-bor9e> 
power  engine,  that  it  is  fit  for  mining  purpo^, 
that  it  is  in  good  order,  that  It  Is  tree  from  r(&. 
and  that  it  has  been  standing  for  two  or  thr^ 
years,  are  representations  of  mattN«  of  fad  not 
of  opinion.  Haaard  v.  Irwin,  18  Tidk,  10&. 
,     To  state  that  the  eyes  of  a  horse  are  sound  is  a 
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these  specifications  of  error  with  care,  and, 
notwithstanding  the  elaborate  argument  and 
evident  sincerity  of  defendants'  counsel,  we 
are  compelled  to  say  that  very  few  are  entitled 
to  special  reference.  The  real  question  in  the 
case  is  as  to  the  sufficiency  of  the  evidence  to 
support  the  verdict,  and  this  depends  mainly 


on  an  inquiry  as  to  whether  the  statements  and 
representations  alleged  to  have  been  made,  and 
said  to  have  been  relied  upon,  were  actionable. 
According  to  the  evidence,  these  were  made 
by  defendant  Lawrence,  and  to  the  effect  that 
the  plaintiff's  injuries  could  be  cured,  and  that 
he  could  and  would  be  made  sound  and  well  if 


mere  expression  of  opialoo,  but  to  state  that  there 
has  never  been  anything  the  matter  of  its  eyes  Is  a 
representation  of  tact.  State  v.  Hefner,  84  N.  C. 
751. 

A  representation  that  a  horse  is  good  and  true  to 
work  when  he  is  vicious  and  Incapable  of  any  use- 
ful employment,  and  that  the  person  makloK  the 
statement  has  certain  stands  for  business  which  he 
can  transfer  when  he  has  none,  are  not  mere  mat- 
ters of  opinion.    Nowian  v.  Cain.  8  Alien,  868. 

Howf ver,  in  the  following  cases  the  representa- 
tion has  been  held  to  be  opinion  only: 

Statements  that  property  has  been  sold  for  taxes 
and  cannot  be  regained,  that  the  location  is  poor, 
that  it  U  in  a  bad  condition,  and  of  no  value  itself, 
are  mere  expressions  of  opinion.  Carlton  v.  Uock- 
portloeCo.  78  Me.  49. 

A  statement  of  the  amount  of  sound  pine  timber 
standing  on  land  wbich  a  person  is  sent  to  Inspect 
is  a  matter  of  opinion.  Fisher  v.  Boody,  1  Curt.  C. 
C.a08. 

In  Jendwine  v.  Slade,  2  Esp.  N.  P.  672.  where  pic- 
tures were  catalogued  for  sale  as  the  work  of  a  cer- 
uiin  named  artist,  the  court  held  that  the  cata- 
logue imported  merely  that  In  the  opinion  of  the 
iseller  the  pictures  were  the  work  of  the  artist 
named,  and  that  if  the  seller  only  represents  what 
he  himself  believes  he  can  be  guilty  of  no  fraud 
which  will  render  him  liable  for  the  damages 
caused  by  the  sale. 

A  statement  that  a  screen  will  clean  wheat  rap- 
idly and  effectually  is  no  more  than  an  expression 
of  opinion  as  to  the  capacity  of  the  article,  and  will 
not  be  a  defense  to  a  suit  for  the  price.  Neidefer 
V.  Chastain,  71  Ind.  368,  36  Am.  Rep.  198. 

A  statement  by  an  agent  of  a  farm  that  the 
owner  will  not  rent  it  for  less  than  a  certain 
amount,  and  that  the  orchard  bore  a  certain  num- 
ber of  bushels  of  apples,  is  a  mere  matter  of  opin- 
ion.   Merritt  v.  Duf  ur  (Iowa)  68  N.  W.  558. 

It  has  been  held  that  representations  for  the  pur- 
pose of  inducing  a  person  to  take  bonds  of  a  cor- 
poration that  they  are  good,  as  good  as  cash,  are 
mere  strong  expressions  of  belief  or  opinion  if  there 
is  no  representation  that-the  speaker  has  made  an 
investigation  of  the  affairs  of  the  oonoern.  There- 
fore mere  proof  that  the  bonds  were  not  good  will 
not  show  that  the  speaker  was  guilty  of  fraud  in 
making  the  statement.  Ot)erlander  v.  Spiess,  45  N. 
Y.175. 

Also  that  a  statement  to  induce  a  purchase  of 
corporate  stock,  that  the  stock  is  worth  a  certain 
amount.  Is  but  an  expression  of  opinion  and  not 
fraudulent;  but  a  statement  that  it  is  selling  at  a 
certain  price  is  a  statement  of  fact  which  if  relied 
00  by  one  entitled  to  rely  on  It  may  subject  the 
person  uttering  it  to  indictment  for  obtaining 
money  by  false  pretenses.  Com.  v.  Wood,  142  Mass. 
469. 

So,  a  statement  by  a  vendor  of  bonds  that  they 
are  as  good  as  government  bonds  Is  not  a  mere  ex. 
pression  of  opinion.    Drake  v.  Grant,  86  Hun,  464. 

b.  Future  matters. 

It  ts  also  generally  held  that  any  representation 
as  to  the  future  is  a  mere  matter  of  opinion. 

An  action  for  deceit  will  not  He  for  statements 
as  to  profits  that  can  be  made  in  the  future.  Ped- 
rick  V.  Porter.  5  AUen,  824. 

Statements  by  the  vendor  of  land  as  to  the 
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I  possibility  of  acquiring  adjoining  land  and  as  to  the 
amount  of  crops  that  could  be  grown  on  the  land 
aremereexpreesioAsof  opinion.  .Mooney  v.  Miller, 
lOe  Mass.  217. 

A  statement  that  a  farm  if  put  into  as  good  a 
state  of  cultivation  as  another  might  be  equal  to  it 
with  the  exception  of  a  few  acres  is  a  mere  expres- 
sion of  opinion.    Davis  v.  Sims.  Hill  &  D.  Supp.  284. 

A  statement  by  a  creditor  to  his  debtor*s  father, 
that  if  the  debt  is  not  secured  tbe  son^s  creditors 
will  indict  him  f6r  obtaining  goods  by  false  pre- 
tenses, is  a  matter  of  opinion  only  which  will  not 
avoid  a  bond  given  by  the  father  for  the  settle- 
ment of  the  debt  Fulton  v.  Hood,  34  Pa.  366, 75 
Am.  Dec.  664. 

A  statement  that  a  salt  well  is  inexhaustable  If  it 
is  intended  that  it  will  flow  forever  is  a  mere  opin- 
ion, but  if  it  is  intended  that  it  cannot  be  pumped 
dry  and  is  accompanied  by  the  statement  that  it 
has  been  tested,  it  is  a  statement  of  fact.  Mason  v. 
Raplee,  66  Barb.  180. 

Statements  of  the  results  to  be  obtained  from  a 
heating  apparatus  are  not  to  be  construed  as  rep- 
resentations of  fact.  Wheeler  v.  Mowers,  16  Misc. 
148. 

A  statement  by  one  applying  for  a  loan  of  money 
to  make  payments  on  a  land  contract,  that  he  will 
soon  find  a  purchaser  for  the  land  at  a  large  ad- 
vance, is  a  mere  expression  of  opinion.  Spence  v. 
Gellf  uss,  89  Wis.  489. 

Representations  by  the  seller  of  a  town  lot  as  to 
improvements  that  are  to  be  made  by  others  are 
mere  expressions  of  opinion.  Huls  v.  Black.  14 
Ky.  L.  Hep.  806. 

Representations  that  the  stock  of  a  corporation 
will  pay  as  much  as  20  per  cent  dividends  are  a 
mere  matter  of  opinion.  Robertson  v.  Parks,  76 
Md.  118. 

A  promise  to  make  an  invention  to  perfect  a 
defective  mechanical  contrivance  is  not  an  asser- 
tion of  fact  but  a  mere  expression  of  opinion  about 
which  there  can  be  no  such  thing  as  certainty. 
Norfolk  &  N.  B.  Hosiery  Co.  v.  Arnold,  49  N.  J.  £q. 
890. 

A  statement  by  the  vendor  of  a  patent  right  that 
he  can  make  machines  under  tbe  patent  that  will 
go  faster,  is  not  fraudulent  when  the  purchaser 
knows  that  no  machine  has  ever  been  made  which 
will  go  faster.  Arnold  v.  Norfolk  &  N.  B.  Hosiery 
Co.  76  Hun,  15. 

A  statement  that  a  mine  is  a  good  and  valuable 
one,  and  that  tbe  product  from  it  win  be  so  great 
that  after  the  first  payment  is  made  tbe  product 
will  be  sufficient  to  satisfy  the  deferred  payments. 
Is  a  mere  expression  of  opinion,  but  a  statement 
that  tbe  ore  averages  a  certain  amount  per  ton  is 
a  statement  of  fact.  Belmont  Min.  Co.  v.  Rogers, 
10  Ohio  C.  C.  305. 

Statements  as  to  tbe  value  of  a  sawmill  and  the 
probable  amount  of  custom  sawing  that  will  be 
furnished  by  the  country  around  it  are  mere  mat- 
ters of  opinion.    Allison  v.  Ward.  63  Mich.  128. 

A  statement  to  a  person  injured  by  negligence 
for  the  purpose  of  Inducing  a  settlement  that  the 
lawyers  will  beat  her  out  of  recovery,  is  a  mere 
matter  of  opinion.  Lewleas  v.  Detroit,  G.  H.  &  M. 
R.  Co.  65  Mich.  292. 

A  statement  by  one  procuring  subscriptions  to 
an  association  that  the  receipts  will  be  so  large 
that  not  more  than  a  certain  portion  of  the  sub- 
scriptions will  be  called  in,  is  not  fraud  which  will 
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he  placed  himself  under  treatment  at  the  insti- 
tute. Counsel  for  defendants  contends  that,  at 
most,  these  statements  were  but  expressions  of 
opinion  as  to  matters  contingent  and  uncertain 
in  their  very  nature,  not  susceptible  of  certain 
determination  or  of  actual  ascertainment; 
therefore  no  action  as  for  deceit  can  be  main- 


tained upon  them.  To  sustain  sach  an  actjoc. 
it  must  be  shown  thai  a  false  representatioD  cf 
a  material  fact  has  been  made,  in  igoorsDCt 
relied  upon,  and  that  damage  has  ensued.  Tbe 
representation  must  be  fraudulently  made,  ao 
intention  to  deceive  bein^  a  necessary  elemec^ 
or  ingredient.    But  positive  proof  that  a  paitr 


be  a  defense  to  a  fluit  for  the  Bubscrfptions.    Mul- 
len V.  Beech  Grove  Drivlofr  Park,  W  1nd.2(£. 

Nor  will  a  representation  that  a  road  will  be  con- 
structed in  a  certain  manner.  Fox  v.  AUenavlile, 
C.  8.  &  y.  Turnp.  Co.  46  Ind.  86. 

A  misrepresentation  by  the  seller  of  machinery 
as  to  what  it  will  do  in  the  future  will  be  regarded 
as  mere  expression  of  opinion.  Conant  v.  National 
State  Bank,  121  Ind.  388. 

A  statement  that  lots  will  be  vpry  valuable  and 
will  come  into  the  market  soon,  and  that  the 
speaker  ''considers  them  worth  e%'ery  dollar  of 
12,000  each  and  would  sell  for  $1,000  each  at  forced 
sale,**  is  mere  expression  of  opinion.  Lockwood  v. 
Fitts,  90  Ala.  150. 

In  a  suit  to  set  aside  a  purchase  of  shares  in  a  cor- 
poration one  of  the  allegred  misrepresentations 
was  that  a  rival  road  would  not  be  built,  and  the 
court  says  that  is  not  a  misrepresentation  of  fact 
which  must  exist  before  you  can  found  upon  it  as  a 
title  to  relief.  ''I  dismiss  that  part  of  the  case  there- 
fore as  something  which,  whether  it  be  true  or  false, 
.  .  .  would  be  merely  a  speculative  matter  of 
opinion  constituting  no  ground  whatever  upon 
which  a  charge  of  misrepresentation  can  be  found- 
ed." New  Brunswick  &  C.  R.  Land  Co.  v.  Cony- 
beare,  9  H.  L.  Cas.  711,  31  L.  J.  Ch.  N.  S.  297. 

Representations  by  the  vendor  of  a  horse  that  it 
would  travel  a  certain  distance  In  a  certain  time, 
not  coupled  with  any  assertion  of  a  personal  knowl- 
edge of  their  truth,  are  mere  expressions  of  opin- 
ion.   State,  Cummlngs,  v.  Cass,  &S  N.  J.  L.  77. 

Mere  exaggeration  as  to  the  prospects  of  a  cor- 
poration  is  a  totally  different  thiiig  from  a  misrep- 
resentation  of  a  definite  fact.  Koes  v.  Estates 
Invest.  Co.  L.  U.  8  Eq.  12S. 

A  representation  as  to  tbe  prospects  of  the  rail- 
road and  its  probable  effect  upon  the  value  of  prop- 
erty through  or  past  which  it  runs,  is  mere  matter 
of  belief,  and  will  not  constitute  such  fraud  as  will 
defeat  a  mortgage  subscribed  to  the  rnad  on  the 
faith  of  it.  Sawyer  v.  Prlckett,  86  U.  S.  19  Wall. 
146,  28  L.  ed.  105. 

A  statement  that  stock  In  a  loan  association  will 
be  worth  a  certain  sum  at  a  certain  time  is  a  mere 
expression  of  opinion,  and  not  a  fraud  which  will 
defeat  a  contract  to  take  shares  in  the  association 
which  was  made  on  the  faith  of  it.  Lake  v.  Security 
Loan  Asso.  72  Ala.  207. 

A  representation  by  a  landowner  to  an  intend. 
Ing  tenant  that  the  land  will  produce  a  certain 
amount  of  hay  and  grapes,  is  a  mere  matter  of 
opinion,  which,  if  mistaken,  will  not  entitle  the 
tenant  to  a  reduction  of  the  rent.  Hoiton  v.  Nobld 
88  Cal.  7. 

A  statement  that  the  person  making  it  is  to  go 
east  and  can  and  will  dispose  of  a  lease  at  a  large 
profit  to  all  interested  is  a  statement  of  opinion 
which  cannot  be  made  the  basis  of  an  action  for 
fraud.    Beard  v.  BlUey,  8  Colo.  A  pp.  479. 

Representations  as  to  the  deslrabiiity  of  an  article 
to  be  manufactured  under  a  patent,  and  of  the 
manner  in  which  it  would  perform,  are  mere  opin- 
ions which  will  not  authorize  the  setting  aside  of 
the  sale.   Warren  v.  Doolittle,  61 IIL  171. 

A  misrepresentation  as  to  the  durability  of  an 
article  to  be  made  under  a  patent,  and  of  the  prob- 
able sale  of  it.  Is  mere  matter  of  opinion,  which, 
although  untrue,  will  not  authorize  a  rescission  of 
a  sale  of  the  right  to  operate  under  the  patent. 
Miller  v.  Young,  33  m.  354. 
85  L.  K.  A. 


That  a  person  is  likely  to  get  no  more  by  an  ac- 
tion at  law  than  Is  offered  in  settlement  for  loss^  of 
property  is  but  an  expression  of  opinion.  Amen- 
can  Ins.  Co.  v.  Crawford,  7  m.  A  pp.  20. 

A  statement  as  to  what  a  mill  wheel  will  do  wbn: 
it  is  placed  in  position,  made  by  a  seller  to  a  bur*rr 
of  the  property  on  which  it  is  to  be  placed,  is  m*:!^ 
matter  of  opinion.   Estep  v.  Larsh,  81  Ind.  190. 

A  representation  as  to  what  tbe  profits  of  a  busi- 
ness will  amount  to  in  the  future  la  mere  matter -if 
opinion.  Jenkins  v.  Long,  19  Ind.  28,  81  Am.  Dec. 
874. 

A  representation  that  a  machine  made  accordioi; 
to  a  certain  patent  will  do  its  work  well  is  p.  mere 
matter  of  opinion  which  will  not  defeat  an  actioa 
on  a  note  given  for  the  purchase  price  of  il 
Hunter  v.  McLaughlin.  43  Ind.  38. 

Statements  to  a  man  by  his  second  wife  to  induce 
him  to  deed  his  property  to  her,  that  a  certain  ptr- 
son  Is  going  to  bring  a  slander  suit  aflpaiost  him. 
that  his  children  have  turned  against  htm,  that  hi^ 
grand-daughters  are  of  bad  character,  and  that  tbe 
wife  is  the  only  ohe  he  can  trust,  is  a  mere  matter 
of  opinion  or  of  facts  equally  within  the  knov]. 
edge  of  both  parties,  and  will  not  be  Krouod  U.r 
setting  aside  the  deed.  Jagers  v.  Jagets,  48  Ind.  t^. 

Representations  by  one  procuring  8ub6oriptk<rj 
to  tbe  stock  of  a  railroad  as  to  where  it  would  t^ 
located  are  mere  expressions  of  opinion.  Mont- 
gomery Southern  R.  Co.  v.  Matthews,  77  Ala.  35T, 
54  Am.  Rep.  60. 

A  statement  by  the  owner  of  a  patent  right  fnr 
the  purpose  of  selling  territory  for  its  use.  as  to  tfa>^ 
value  of  the  territory*,  the  demand  for  tbe  invY-o* 
tion,  the  extent  of  sales  and  the  adoption  of  the  in- 
vention in  certain  localities,  is  not  a  mere  opioioo 
Nell  V.  Cummlngs,  75  111.  170. 

The  representations  of  a  soliciting  aireot  as  to  tbo 
ultimate  value  of  railroad  stock  is  mere  matter  oi 
opinion.    Vawter  v.  Ohio  &  M.  R.  Co.  14  Ind.  174. 

A  mere  statement  that  a  stream  would  furnish 
Buincient  water  to  run  a  mill  eight  months  of  tbr* 
year  Is  not  a  statement  of  fact  but  of  opinioo. 
Clark  V.  Ralls,  50  Iowa,  275. 

A  representation  by  the  soliciting  a^ent  of  a  rail- 
road that  enough  stock  has  been  subscribed  t< 
complete  the  road  in  a  certain  time  is  mere  matter 
of  opinion.  Bish  v.  Bradford,  17  Ind.  490;  Browntee 
V.  Ohio,  I.  &  I.  R.  Co.  18  Ind.  68:  Adkins  v.  Adkins. 
48  Ind.  13. 

Declarations  as  to  the  amount  of  wool  whicti 
sheep  will  furnish  and  the  time  in  which  the  woitl 
will  pay  for  the  sheep,  and  that  they  will  wint«*f 
well  are  mere  expressions  of  opinion.  Bryant  t. 
Crosby,  40  Me.  18. 

Statements  that  a  patent  right  is  a  good  thing,  ot 
great  utility  and  benefit,  and  popular,  that  the  de- 
mand is  great  and  that  a  large  amount  has  been  of- 
fered for  it  in  a  certain  territory,  and  tbat  it  b«« 
been  rapidly  sold,  and  that  large  profits  would  be 
made  from  it,  are  mere  expressions  of  opinion  or 
statements  upon  which  the  purchaser  has  no  rigiit 
to  rely.    Bishop  v.  Small,  68  Me.  12. 

c.  Matters  of  tillt,  locatUnK  quantity^  andamrmnt. 
A  statement  by  a  person  for  the  purpose  of  ii>- 
ducing  another  to  part  with  his  real  estate,  that 
the  latter  has  only  a  life  estate  as  the  speaker  tias 
been  informed,  which  is  known  by  him  to  be  ft^^ 
is  not  a  mere  statement  of  opinion,  but,  fn  ca^e  be 
succeeds  in  procuring  the  estate  for  less  than  It  is 
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knew  his  representation  to  be  untrue  is  not  es- 
sential. Tlie  intention  may  be  proved  by  show- 
ing that,  havini^  no  knowledge  of  the  truth  or 
fafaity  of  his  statements,  he  did  not  believe 
them  to  be  true,  or  by  showing  that,  having  no 
knowledge  of  their  truth  or  falsity,  yet  he  rep- 
resented them  to  be  true  of  his  own  knowledge. 


When  the  knowingly  false  assertion  is  as  to 
the  belief  of  a  party,  or  is  as  to  his  knowledge 
of  the  fact  he  assumes  to  announce,  intent  to 
deceive  is  the  inevitable  inference.  If  this  de- 
fendant Lawrence,  having  no  knowledge  of 
the  truth  or  falsity  of  his  statements,  and  not 
believing  them  to  be  true,  made  statements 


worth,  he  may  be  compelled  to  reconvey  the  prop- 
erty.   Hogan  V.  Wlxted,  188  Mass.  270. 

Representations  as  to  the  location  of  lots  In  a  cer- 
tain city  and  as  to  the  price  at  which  they  were  put 
into  a  certain  trade  with  another  person  are  repre- 
sentationa  of  fact.  Lofgren  v.  Peterson,  54  Minn. 
343. 

AlBrmations  as  to  the  amount  of  crops  that  have 
been  produced  upon  the  property  are  not  expres- 
sions of  opinion.    Messer  v.  Smyth,  59  N.  H.  41. 

Statements  as  to  the  amount  of  hay  which  is  cut 
aDnuaily  from  the  property,  and  as  to  the  quantity 
of  land  contained  in  the  property,  are  not  expres- 
sions of  opinion.    Coon  v.  Atwell,  46  N.  H.  510. 

A  statement  that  a  tract  of  land  contains  large 
quantities  of  coal,  oil,  and  mineral,  which  appears 
to  be  a  mere  exaggreration,  is  not  fraudulent,  since 
wbat  will  constitute  large  quantities  is  a  mere  mat- 
ter of  opinion.    Dawson  v.  Graham,  48  Iowa,  878, 

A  representation  that  property  sold  contains  a 
certain  number  of  feet  of  pine  timber,  accom- 
panied by  the  further  statement  that  the  person 
'  making  it  knows  the  fact  stated  to  be  true  because 
he  has  been  on  the  land  and  sent  experienced  per- 
sons to  examine  it,  is  a  statement  of  fact  and  not 
merely  an  expression  of  opinion,  for  which  he  will 
be  liable  if  he  did  not  believe  the  facts  to  be  as 
represented  or  had  no  reasonable  ground  for  sup- 
posing them  to  be  as  represented.  Glaspie  v. 
Keator,  56  Fed.  Rep.  «». 

d.  Matters  as  to  which  knowledoe  cannot  be  had. 

A  representation  that  a  stallion  will  not  produce 
sorrel  colts  is  a  mere  opinion.  Scroggin  v.  Wood, 
87  Iowa,  4W. 
A  statement  by  the  physician  of  a  railroad  com- 
pany to  a  person  injured  by  the  company^s  negli- 
^nce  and  whom  he  has  been  attending,  that  he 
will  goon  be  well,  made  in  good  faith,  upon  the 
basis  of  which  the  injured  person  agrees  to  com- 
promise with  the  company  for  the  injuries,  is  but 
an  expression  of  opinion  which,  although  it  proved 
to  be  untrue,  is  not  sufficient  ground  to  set  aside  the 
release.  Alabama  &  V.  R.  Co.  v.  Turnbull,  71  Miss. 
1029. 

A  representation  by  the  owner  of  land  to  one 
vbo  is  about  to  contract  to  make  an  excavation 
upon  it,  as  to  the  character  of  the  soil  and  the 
amount  of  dirt  which  will  be  necessary  to  be  re- 
mored,  is  merely  matter  of  opinion.  Nounnan  v. 
Suiter  County  Land  Co.  81  Gal.  1, 6  L.  R.  A.  219. 

A  statement  by  the  owner  of  a  railroad  to  one 
about  to  contract  to  do  the  grading  on  it,  that  a 
<^rtain  amount  of  dirt  will  have  to  be  removed,  is 
a  statement  of  opinion  and  not  of  fact,  when  both 
bave equal  means  of  knowledge  and  the  owner  of 
the  road  is  not  shown  to  have  spoken  as  an  expert. 
«8t  V.  Worthington,  88  Ala.  687. 

^9\ae  and  .fraudulent  statements  by  the  vendor 
of  lands  that  the  lands  had  large  deposits  of  oil  in 
them  and  were  of  great  value,  for  the  purpose  of 
ootaininic  oil,  accompanied  by  the  statement  that 
the  land  had  not  been  tested,  are  mere  expressions 
of  opinion,  and  not  actionable.  Holbrook  v.  Con- 
nor, eo  Me.  OT8,  U  AuL  Rep.  212. 

^hen  a  vendor  asserts  the  soundness  of  an  article 
^  be  states  that  which  in  general  is  not  the  sub- 
let ot  absolute  certainty  but  rests  frequently  in 
mere  Judgment  or  opinion.  He  is  therefore  com- 
monly understood  as  making  the  aaseitionupon 
An  belief  or  best  opinion,  and  is  not  liable  to  the 
35LR.A. 


charge  of  fraud  or  deception  if  the  assertion  be  in 
fact  conformable  to  his  belief  and  best  opinion. 
The  assertion  being  of  his  belief  is  not  fraudulent 
though  it  is  not  actually  true  unless  he  knew  or 
had  reason  to  believe  that  the  faot  was  otherwise. 
But  when  the  assertion  relates  to  a  fact  of  such  a 
nature  as  to  be  generally  ascertainable  with  accur- 
acy, he  will  not  be  understood  as  stating  his  Judg- 
ment or  opinion  merely,  but  as  stating  a  fact  which 
he  knows  or  which  he  at  least  believes  to  be  true 
upon  such  information  as  would  satisfy  a  prudent 
man.    Thomas  v.  McCann,  4  B.  Mon.  60B. 

e.  Matters  stated  as  facts  or  of  which  the  speaker  is 
presumed  to  have  knowledoe. 

Statements  by  the  president  of  a  railroad  com- 
pany to  Induce  a  purchase  of  its  stock,  that  the 
company  Is  able  to  lay  Its  track  and  provide  rolling 
stock  and  pay  all  biUs  contracted,  and  that  its  stock 
is  not  for  sale  and  could  not  be  bought  anywhere 
but  from  him,  may  be  found  by  the  Jury  to  be  tep- 
resentatJons  of  fact,  and  not  expressions  of  opin- 
ion.   Teague  v.  Irwin,  127  Mass.  217. 

A  representation  by  the  president  of  a  railroad 
company  for  the  purpose  of  influencing  subscrip- 
tions to  its  stock,  as  to  the  value  of  its  harbor  and 
depot  property,  will  not  be  regarded  as  mere  mat- 
ter of  opinion.    McCIellan  v.  Scott,  24  Wis.  81. 

An  expression  of  opinion  by  a  real-estate  broker 
of  the  amount  of  profits  to  be  made  from  the  busi- 
ness, made  for  the  purpose  of  Inducing  a  third  per- 
son to  purchase  a  share  in  the  business,  is  but  an 
expression  of  opinion,  and  although  untrue  is  not 
ground  to  rescind  the  contract.  Musiok  v.  Gatz- 
meyer,  47  III.  App.  820. 

A  statement  by  one  endeavoring  to  sell  a  share 
in  a  business,  that  it  is  very  profitable  and  that 
there  were  a  large  amount  of  outstanding  uncom- 
pleted contracts  on  band,  are  not  statements  of 
opinion.    Buschman  v.  Codd,  62  Md.  202. 

So.  a  statement  by  an  Insurance  solicitor  that  the 
dividends  on  the  policy  will  amount  to  a  certain 
sum,  and  that  the  history  and  experience  of  the 
company  show  that  such  results  had  been  and 
could  be  accomplished,  is  not  matter  of  opinion 
but  of  fact.    Beckwith  v.  Ryan,  66  Conn.  589. 

A  statement  that  the  price  asked  for  doing  cer- 
tain work  was  the  usual  price  for  such  work,  and 
the  same  price  that  others  have  paid,  is  a  statement 
of  fact,  and  not  opinion.  Conlan  v.  Roemer,  52  N. 
J.  L.  63. 

A  statement  by  the  vendor  of  a  mortgage  that  he 
sold  the  property  covered  by  It  for  much  more 
than  the  face  of  the  mortgage  taken  back,  that 
the  property  was  first  rate,  valuable  for  timber, 
and  would  be  more  valuable  when  cleared,  all  of 
which  Is  false,  is  not  a  mere  expression  of  opinion. 
Perkins  v.  Partridge,  80  N.  J.  Bq.  82. 

A  statement  to  induce  another  to  take  a  contract 
at  a  certain  price,  that  other  persons  have  offered 
to  do  it  at  that  price,  is  not  a  statement  of  opinion. 
Smith  V.  Patterson,  88  Ohio  St.  70. 

A  statement  in  a  circular  advertising  a  ware- 
house building,  that  its  exterior  is  fire  proof,  is  not 
a  mere  statement  of  opinion.  Hickey  v.  Morrell, 
102  N.  Y.  454,  65  Am.  Rep.  824. 

A  statement  at  a  sale  of  hogs  that  they  were  as 
thrifty  a  lot  of  hogs  as  the  owner  bad  ever  owned, 
is  not  a  mere  expression  of  opinion.  Stevens  v. 
Bradley,  89  Iowa,  174. 

Actual  misrepresentations  as  to  the  stock  and 
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and  represeotatioDS  to  plaintiff  that  his  injuries 
-were  curable,  and  that  with  treatment  he  could 
become  a  well  and  sound  man,  or  if  he  made 
such  statements,  having  no  knowledge  of  their 
truth  or  falsity,  yet  representing  that  they  were 
true,  the  intent  to  deceive  is  as  well  established 
as  if  positive  knowledge  of  their  untruthful- 
ness had  been  proved.  Generally  speakiner, 
the  representations  must  be  as  to  a  material 
fact,  susceptible  of  knowledge;  and.  if  they 
appear  to  be  mere  matters  of  opinion  or  con- 
jecture, they  are  not  actionable.  There  are 
many  cases,  however,  in  which  even  a  false 
assertion  of  an  opinion  will  amount  to  a  fraud, 
the  reason  being  that,  under  the  circumstances, 
the  other  party  has  a  right  to  rely  upon  what 
is  stated  or  represented.  Thus,  the  liability 
may  arise  where  one  has  or  assumes  to  have 
knowledge  upon  a  subject  of  which  the  other 
is  ignorant,  and  knowingly  makes  false  state- 
ments, on  which  the  other  relies.  Where 
parties  possess  special  learning  or'  knowledge 
on  the  subject  with  respect  to  which  their 


opinions  are  given,  such  opinions  are  capable 
of  approximating  to  the  truth.  And  for  a  false 
statement  of  them,  when  deception  is  designed 
and  injury  has  followed  from  reliance  on  the 
opinions,  an  action  will  lie.  Oordan  v.  Butler, 
105  U.  8.  553,  26  L.  ed.  1166;  BMins  v.  Bar- 
ton Brae.  50  Kan.  120;  Eaton  v.  Winnie,  20 
Mich.  156,  4  Am.  Rep.  377;  Hicks  v.  Stevens, 
121  111.  186;  Cooley,  Torts.  483. 

Take  the  facts  in  the  case  at  bar.  The  plain- 
tiff, an  Illiterate  man,  badly  injured  in  an  acci- 
dent, and  physically  a  wreck,  consulted  with 
the  physician  and  surgeon  in  charge  of  a  med- 
ical and  surgical  institute  or  hospital  as  to  his 
condition  and  the  probability  of  a  recovery. 
After  an  examination  by  the  surgeons,  he  was. 
positively  assured,  if  he  told  the  truth  as  to 
what  was  said  (and  the  jury  found  that  he  did), 
that  he  could  be  cured,  and  by  treatment  at 
that  institute  could  and  would  be  made  sound 
and  well.  Considering  the  circumstances,  and 
the  relations  of  the  parties,  there  was  some- 
thing more  in  defendants'  statements  than  the 


fixtures  of  a  store  or  the  amount  they  would  in- 
ventory may  be  fraudulent,  altbougrb  If  opinion  as 
to  value  is  given  tbe  rule  would  be  otherwise. 
JoUnson  v.  Seirmour,  79  Mlcb.  166. 

A  statement  by  the  vendor  of  a  saltpetre  cave 
that  tbe  dirt  will  yield  a  oertaio  peroentaffe  of  salt- 
petre Is  not  a  statement  of  opinion  but  of  fact. 
Perkins  v.  Rice,  Lltt  Sel.  Cas.  218, 12  Am.  Dec.  286. 

A  8eller*8  statement  to  induce  a  sale  that  the 
lots  are  worthf  $25  per  foot  and  that  be  has  sold 
other  lots  at  $20  per  foot,  is  not  an  opinion. 
Ketchum  v.  Phillips,  1  Clev.  (Ohio)  9. 

A  statement  by  one  selling  a  patent  rlgrht  cover- 
ing fence  posts  that  certain  parts  of  it  which  will 
have  to  be  purchased  would  not  exceed  a  certain 
price,  which  is  false,  is  not  mere  statement  of  opin- 
ion but  a  statement  of  a  material  fact  which  will 
render  the  one  making  it  liable  for  the  damages 
thereby  caused  to  the  other  party.  PefBey  v.  No- 
land,  80  Ind.  IM. 

Representations  that  only  a  certain  number  of 
acres  of  a'coal'^mtne  have  been  worked  out,  that 
only  a  certain  portion  is  under  water,  and  that  the 
mine  is  in  proper  working  order,  and  as  to  the 
drainage,  and  rhe  amount  of  coal  near  the  shaft, 
are  not  mere  matters  of  value  but  of  fact.  Ar- 
buckle  v.lBiederman,  94  Ind.  168. 

A  statement  by  an  agent  who  is  endeavoring  to 
make  a  sale  of  certain  real  estate  for  the  purpose  of 
inducing  tbe|  other  {person  to  purchase  It,  that  a 
third  person  to  whom  the  agent  has  sold  other 
property  for  the  intending  buyer  is  solvent  and 
wiU  pay  the  purchase  price  when  it  is  due,  from 
which  money  the  intending  buyer  intends  to  make 
his  payments  on  tbe  new  contract,  is  more  than  an 
expression  of  opinion,  and  if  false  to  the  knowledge 
of  the  agent  will  Justify  a  refusal  to  carry  out  the 
contract.    Williamson  v.  Tyson,  105  A  la.  644. 

A  statement  for  the  purpose  of  inducing  a  loan  of 
money  to  a  third  person,  that  he  owns  a  certain 
number  of  unencumbered  lots  on  a  certain  streeti 
is  not  a  mere  matter  of  opinion  but  a  statement  of 
fact  not  depending  on  general  rumor  or  general 
reputation.  Ooodale  v.  Middaugh  (Oolo.  App.)  46 
PaclL 

Where  property  to  be  sold  was  described  as  well 
supplied  with  water,  and  the  only  source  of  supply 
was  the  city  waterworks,  the  question  arose  as  to 
the  materiality  of  the  representation,  and  it  is  said 
that  If  the  question  had  been  whether  the  supply 
of  water  was  adequate  or  Inadequate,  it  would 
probably  have  been  one  of  opinion,  not  of  fact,  and 
tbe  purchaser  would  have  been  put  upon  inquiry. 
But  there  is  no  such  question  in  this  case.  The  de- 
«5  L.  R.  A. 


scription  is  a  representation  of  fact,  and  the  true 
question  is  whether  it  is  a  fair  representation  of  the 
fact.    Leyland  v.  niingworth,  2  De  G.  F.  &  J.  248. 

A  statement  by  the  vendor  of  land  that  it  is 
abundantly  watered  by  means  of  a  certain  number 
of  shares  in  a  water  ditch,  and  that  there  would  be 
flowing  in  the  ditch  a  specified  amount  of  water 
which  would  be  ample  to  Irrigate  the  whole  land 
and  produce  crops  at  all  seasons  of  tbe  year,  are 
not  mere  expressions  of  opinion.  Hill  v.  Wilson, 
88Gai.(e. 

An  indictment  will  lie  for  selling  an  article  of 
Jewelry  as  fifteen  carat  gold  when  to  the  knowl- 
edge of  the  seller  it  is  no  better  than  six  carat  gold» 
since  such  statement  Is  not  mere  exaggerated 
praise,  nor  relating  to  matter  of  opinion.  Queen 
v.Ardley,L.R.lC.C.801. 

Whenever  a  person  states  a  matter  which  might 
otherwise  be  only  an  opinion,  not  as  a  mere  expres- 
sion of  his  own  opinion  but  as  an  existing  fact  ma- 
terial to  the  transaction,  so  that  the  other  party 
may  reasonably  treat  it  as  a  fact,  the  statement 
clearly  becomes  a  statement  of  fact.  Tanner  v. 
Clark,  18  Ky.  L.  Rep.  022. 

If  persons  endeavoring  to  sell  territory  for  the 
sale  of  a  {patent  Iprofess  to  know  of  their  own 
knowledge  that  it  is  very  valuable,  and  also  know 
that  the  vendee  has  no  information  on  the  ques- 
tion, and  assert  that  large  profits  may  be  made 
from  such  territory,  it  Is  more  than  an  expression 
of  opinion,  and  in  case  it  is  knowingly  false  they 
will  be  liable  to  refund  the  consideration  paid  for 
the  territory.    AUen  v.  Hart,  72  111.  104. 

Representations  that  a  patented  article  is  very 
valuable,  and  persons  who  have  purchased  territory 
are  making  large  sums  of  money,  are  not  expres- 
sions of  opinions,  and  if  they  lead  to  a  purchase  of 
territory  and  are  false  to  the  knowledge  of  the  per- 
son making  them  will  render  him  liable  to  an  ac- 
tion of  deceit.    AUin  V.  MilUson,  72  111.  201. 

A  representation  that  lots  in  a  tract  have  been 
sold  for  a  certain  price,  which  is  much  above  what 
they  in  fact  sold  for,  is  a  misrepresentation  of  fact 
and  not  of  opinion.    Kertz  v.  Dunlop,  18  Ind.  277. 

A  statement  that  a  stock  of  goods  is  worth  a  cer- 
tain price,  accompanied  by  a  denial  of  a  request  to 
inventory  it  on  the  plea  of  lack  of  time,  and  the 
positive  assertion  that  the  inventory  would  show 
more  than  that  amount  of  goods,  is  not  an  expres- 
sion of  opinion,  and  will  defeat  an  action  for 
the  purchase  price.    Davis  v.  Jackson,  22  Ind.  288. 

A  statement  of  the  amount  of  hay  which  has  been 
cut  from  a  farm  during  the  preceding  year  is  a 
statement  of  fact,  and  not  of  opinion.    Martin  v. 
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mere  ezpressioD  of  his  opinion  upon  a  matter 
of  conjecture  and  uncertainty.  It  amounted 
to  a  representation  that  plaintiff's  physical  con- 
dition was  such  as  to  insure  a  complete  recov- 
ery. The  doctor,  especially  trained  in  the  art 
of  healing,  having  superior  learning  and 
knowledge,  assured  plaintiff  that  he  could  be 
restored  to  health.  That  the  plaintiff  believed 
him  is  easily  imagined;  for  a  much  stronger 
and  more  learned  man  would  have  readily  be- 
lieved the  same  thing.  The  doctor,  with  his 
skill  and  ability,  should  be  able  to  approximate 
to  the  truth  when  giying  his  opinion  as  to  what 
can  be  dene  with  injuries  of  one  year's  stand- 
ing, and  he  should  always  be  able  to  speak 
with  certainty  before  he  undertakes  to  assert 
positively  that  a  cure  can  be  effected.  If  he 
cannot  speak  with  certainty,  let  him  express  a 
doubt.  If  he  speaks  without  any  knowledge 
of  the  truth  or  falsity  of  a  statement  that  he 
can  cure,  and  does  not  believe  the  statement 
true,  or  if  he  has  no  knowledge  of  the  truth  or 


falsity  of  such  a  statement,  but  represents  it  as 
true,  of  his  own  knowledge,  it  is  to  be  inferred 
that  he  intended  to  deceive.  The  deception 
being  designed  in  either  case,  and  injury  hav- 
ing followed  from  reliance  upon  the  state- 
ments, an  action  for  deceit  will  lie. 

The  evidence  in  this  case  was  sufficient  to 
warrant  the  jury  in  finding  that  plaintiff  had 
sustained  a  fracture  at  the  base  of  the  skull, 
and  that  his  injuries  were  incurable;  that,  after 
examination,  defendant  Lawrence  stated  and 
represented  that  the  plaintiff  could  and  would 
be  restored  to  health  by  treatment;  and  that  he 
made  such  statements  and  representations  for 
the  purpose  of  inducing  plaintiff  to  pay  over 
the  sum  of  $500  to  himself,  or  to  the  institute, 
or  both.  There  was  evidence  from  which  the 
junr  could  find  that  he  made  these  statements 
and  representations  without  knowing  whether 
they  were  false  or  true,  not  believing  they  were 
true,  and  also  that  he  made  them  without 
knowing  their  truth  or  falsity,  but  representing 


Jordan,  60  Me.  681;  Rboda  v.  Annls,  76  Me.  17, 46  Am. 
Rep.  364. 

'  But  It  has  been  held  that  a  statement  by  a  land- 
lord that  there  is  an  excellent  sewer  conDected 
with  the  premises  which  would  make  the  premises 
clean  is  a  mere  expressiOD  of  opinion,  and  will  not 
render  the  landlord  liable  in  case  the  premises  are 
flooded  by  the  failure  of  the  sewer  to  carry  off  the 
water  in  case  of  a  storm  of  extraordinary  severity. 
Wilkinson  v.  Clauson,  29  Minn.  91. 

f.  Other  mcOXen. 

A  statement  as  to  what  will  be  necessary  to  be 
done  in  order  to  get  a  good  title  to  real  estate  will 
be  construed  as  a  matter  of  opinion  merely,  and  in 
order  to  be  fraudulent  it  must  be  shown  to  be 
knowingly  false,  made  with  intent  to  deceive,  and 
to  have  been  accepted  and  relied  on  by  the  other 
party  as  true.    Griel  v.  Lomax,  80  Ala.  430. 

Representations  by  the  seller  of  a  patent  right 
that  the  same  is  valid  and  does  not  interfere  with  a 
prior  patent  must  be  regarded  as  matter  of  opinion 
and  not  of  fact,  unless  it  appears  tbat  there  was  a 
prior  patent  covering  the  same  invention,  and  tbat 
the  seller  was  aware  thereof.  Reeves  v.  Corning, 
61  Fed.  Rep.  774. 

A  statement  tbat  a  farm  can  be  considerably  im- 
proved at  a  moderate  cost  is  too  indefinite  to 
amount  to  a  misrepresentation*  since  the  question 
what  is  a  moderate  cost  is  one  which  different 
people  would  answer  very  differently.  Dimmock 
V.  Hallett,  L.  R.  2  Ob.  27,36  L.  J.  Ch.  N.  8.  146,  12 
Jur.  N.  8.  283, 16  L.  T.  N.  8. 874, 16  Week.  Rep.  98. 

Where  the  captain  of  a  ship  wrote  that  a  port  to 
which  he  was  atwut  to  go  was  considered  by  the 
pilot  to  be  safe,  and  that  be  had  examined  it  him- 
self and  considered  it  to  be  safe,  whereupon  insur- 
ance was  written  on  the  ship,  the  court  held  tbat 
this  was  an  expression  of  opinion,  and  not  of  fact, 
and  unless  the  opinion  was  not  really  entertained 
the  policy  was  not  avoided  by  the  representation, 
although  the  port  was  not  safe.  Anderson  v.  Pact- 
lie  F.  &  M.  Ins.  Co.  L.  R.  7  C.  P.  66, 26  L.  T.  N.  8. 180, 
20  Week.  Rep.  280. 

In  case  one  person  is  trying  to  purchase  from 
another  a  claim  against  a  person  whom  both  know 
to  be  insolvent,  a  statement  by  the  seller  of  what 
it  is  worth  is  a  mere  statement  of  opinion  which 
will  not  render  him  liable  in  case  it  proves  not  to  be 
worth  that  amount  after  the  sale  is  made.  Blease 
V.  GarUngton,  92  U.  8. 1,  28  L.  ed.  621. 

A  statement  that  orders  taken  for  a  set  of  books 
are  good,  that  the  persons  can  be  found  and  will 
receive  and  pay  for  the  books,  will  not  sustain  a 
85  L.  R.  A. 


charge  of  fktiud.  Oasselberry  v.  Warren,  40  111. 
App.  686. 

There  might  be  statements  professedly  of  opioion 
which  when  grossly  erroneous  would  repel  thecon* 
elusion  that  it  was  matter  of  opinion,  and  would 
amount  to  a  statement  of  fact.  Williams  v.  Mc- 
Fadden,  23  Fla.  143. 

A  statement  that  the  buyer  will  make  a  good  and 
profitable  trade  is  mere  matter  of  opinion.  8ieve- 
king  V.  Utzler,  81  Ind.  18. 

A  statement  by  one  undertaking  to  build  a  house 
that  it  would  cost  a  certain  amount  is  a  mere  ex- 
pression of  opinion  which  will  not  be  such  fraud  as 
to  bea  defense  to  an  attempt  to  enforce  the  con> 
tract.    8weney  v.  Davidson,  68  Iowa,  886. 

g.  Q^iMtion  for  jury. 

If  the  case  does  not  fall  within  one  of  the  well- 
defined  classes,  the  rule  is  tbat  the  question 
whether  it  is  opinion  or  fact  is  for  the  Jury.  Mes- 
ser  V.  8mytb,  69  N.  H.  41;  8imar  v.  Canaday,  68  N. 
Y.  298, 18  Am.  Rep.  623;  Banta  v.  8avage,  12  Nev. 
161;  Floyd  v.  Paul,  12  Am.  L.  Rec.  281. 

A  representation  by  the  vendor  as  to  the  location 
of  the  boundary  lines  of  the  land,  or  as  to  the 
capacity  and  quality  of  a  mill  situated  thereon, 
cannot  be  declared  as  matter  of  law  to  be  a  matter 
of  opinion,  but  the  question  is  for  the  Jury  to  de- 
cide. Foster  v.  Kennedy,  88  Ala.  860,  81  Am. 
Dec.  66. 

The  question  whether  statements  were  intended 
and  mutually  understood  to  be  statements  of  opin- 
ion or  of  fact  is  for  the  Jury.  Moses  v.  Katsen- 
berger,  84  Ala.  96. 

The  question  whether  the  statement  by  a  seller  of 
a  horse  that  it  is  sound  and  kind  is  one  of  fact  or  of 
opinion  is  for  the  Jury.  Com.  v.  Jackson,  182' 
Mass.  16. 

It  is  a  question  for  the  Jury  whether  a  represen- 
tation as  to  a  person^s  financial  ability  to  pay  a 
debt  is  made  as  a  matter  of  opinion  or  of  fact. 
8tubbe  V.  Johnson,  127  Blass.  219. 

Whether  a  statement  by  a  person  who  is  seeking 
to  purchase  property  on  credit  as  to  the  value  of 
his  property  and  his  financial  ability  is  a  statement 
of  fact  or  opinion,  is  for  the  Jury.  Mome  v.  Shaw, 
124  Mass.  69. 

Where  a  bill  of  sale  described  certain  pictures  as- 
having  been  painted  by  a  certain  artist,  who  was 
not  a  very  old  painter,  the  court  held  tbat  the  ques- 
tion was  for  the  Jury  as  to  whether  or  not  the  de- 
scription was  a  mere  expression  of  opinion  or  a 
warranty.  Power  v.  Barham,  4  Ad.  &  El.  478, 6  Nev. 
&  M.  62,  7  Car.  &  P.  866, 1  Moody  &  R.  607, 1 H.  &  W. 
688.  H.  P.  F. 
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them  to  be  true,  of  his  own  koowledi^.  There 
was  also  evidence  from  which  the  jury  could 
have  found  that  the  physicians  and  surgeons 
who  made  the  examination  at  the  institute 
(Lawrence  and  another)  knew  that  plaintiff 
had  sustained  a  basal  fracture  of  the  skull,  and 
that  he  could  not  recover  his  health.  The  evi- 
dence was  abundant  in  support  of  the  verdict 
Counsel  makes  the  point  that,  as  to  defend- 
ant Lawrence,  the  action  should  have  been 
dismissed,  because  he,  as  the  president  of  the 
defendant  institute,  was  simply  acting  for  it  as 
its  agent.    We  are  not  aware  of  any  rule  of 


law  which  will  excuse  and  absolve  a  penoa 
from  the  consequences  of  his  own  wrong  be- 
cause he  happened  to  be  the  agent  of  another 
at  the  time  of  the  perpetration  of  the  wrong. 
It  is  also  urged  that  the  action  cannot  be  main- 
tained, because  of  the  written  contract  between 
the  parties.  There  is  nothing  in  this;  for  the 
action  is  not  upon  the  contract,  nor  is  it  con- 
trolled by  its  terms  and  conditions.  It  is  an 
action  for  fraud  and  deceit  practised  upon  the 
plaintiff,  through  and  by  means  of  which  the 
contract  was  obtained. 
Order  afitmed. 


NEBRASKA  SUPREME  COURT. 


Thomas  CHURCHILL.  A'ppl, 

7}. 

•Charles  M.  BEETHE^f  al,.  Commissioners  of 
Johnson  County,  et  al. 

(48  Neb.  87.) 

*  1.  Under  the  common-law  rale  pre- 
▼aillni^  in  this  state*  the  proprietor  of  lands 
may.  by  a  proper  use  and  improvement  upon 
them,  deflect  surface  water;  and  for  consequent 
damage  to  his  neifrbbor  he  is  not  liable,  in  the 
absence  of  negligence. 

'2»  Thim  rale  applies  to  counties  and  munici- 
palities exercising  the  right  of  eminent  domain. 

■3.  For  an  unlawftd  diversion  of  surface 
water  there  is  a  remedy  by  an  action  for  damages, 
or  by  injunction,  against  a  private  Individual. 
But  a  county  or  municipality,  in  the  exercise  of 
a  right  of  eminent  domain,  may  divert  water  in 
a  manner  which  would  be  unlawful  if  done  by 
an  individual.  In  such  case  Just  compensation 
must  be  made  for  all  damage  inflicted. 

4.  All  d  am  ages»  immediate  or  prospect- 
iTe»  which  may  flow  from  the  proper  construc- 
tion and  maintenance  of  an  improvement  carried 
on  under  the  power  of  emioent  domain,  must  be 
compensated  in  the  original  condemnation  pro- 
ceedings. 

•5.  The  proceeding^  by  wbich  a  highway 
is  opened  call  for  a  settlement  and  payment  of 
all  damages  which  may  arise  from  such  proper 
construction  and  maintenance  of  the  highway; 
taking  into  consideration  such  fills,  cuts,  ditches, 
and  culverts  as  a  proper  construction  and  main- 
tenance may  require. 

^.  An  action  will  not  lie  to  enjoin  a 
coonty  from  constractinf^  a  ealvert 

across  a  highway,  when  such  culvert  is  reason- 
ably-necessary to  a  proper  maintenance  of  the 
road,  damages  consequent  from  such  construc- 
tion being  presumed  to  have  been  satisfied  when 
the  highway  was  opened. 

(April  10,  1896.) 

'Headnotes  by  Ibvine,  C. 


Note.— As  to  the  liability  of  a  municipality  for 
injury  by  surface  water,  see  cases  in  note  to  Gray 
T.  McWilliams  (Cal.)  21  L.  R.  A.  568;  also  St.  Paul  & 
D.  R.  Co.  V.  Duluth  (Minn.)  28  L.  R.  A.  88;  and  Al- 
bany  v.  Sikes  (Oa.)  26  L.  R.  A.  658. 
L.  R.  A, 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Johnson  County  in 
favor  of  defendants  in  an  action  brought 
to  enjoin  defendants  from  building  a  culvert 
across  a  highway  in  such  a  manner  as  to  cast 
surface  water  on  plaintiff's  land.     Aj^rmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr.  T*  Appelf^et,  for  appellant: 

The  commissioners  had  no  legal  right  or  au- 
thority to  do  the  acts  complained  of:  (l)Be- 
cause  the  right  ia  denied  them  in  Neb.  Const, 
art.  1,  §  21;  the  effect  of  the  act  of  the  county 
commissioners  beiufr  to  damage  the  land  of  the 
plaintiff  for  the  purpose  of  improving  a  public 
highway;  (2)  because  this  court  has  heretofore 
declared  that  no  such  authority  exists  in  law. 

Davis  V.  Londgreen,  8  Neb.  48;  Pyle  v. 
Richards,  17  Neb.  181;  Fremont,  E,  <fe  M,  Val- 
ley B,  Co,  V.  MarUy,  25  Neb.  138. 

Mr,  J.  Hall  Hitchcock,  for  appellees: 

There  is  no  negligence  nor  excess  of  author- 
ity on  the  part  of  appellees  alleged  by  appel- 
lant in  his  petition,  and  certainly  none  will  be 
presumed. 

Kearney  v.  Thoemason,  26  Neb.  147. 

The  statute  makes  it  the  duty  of  county 
commissioners  and  overseers  to  keep  roads  in 
good  condition. 

Consol.  Stat.  §g  1811,  1868. 

Public  officials  cannot  be  enjoined  unless 
acting  in  excess  of  their  authority. 

2  High,  Inj.  2d  ed.  §$  1S09,  1311,  note  2; 
McLaughlin  v.  Sandusky,  17  Neb.  110. 

Irvine,  C,  filed  the  following  opinion: 
The  appellant  brought  this  action  against  the 
defendants,  who  are  the  county  conunissioners 
of  Johnson  county,  and  the  overseer  of  a  road 
district  therein,  to  restrain  the  defendants  from 
building  a  certain  culvert  across  a  highway, 
and  from  otherwise  changing  the  natural 
course  of  surface  water.  There  was  a  general 
finding  Tor  the  defendants,  and  a  Judgment  of 
dismissal.  The  petition  alleges  that  the  plain- 
tiff is  the  owner  of  certain  described  land, 
and  that  along  the  west  border  thereof  lies  a 
public  highway;  that  the  defendants  raised  an 
embankment  along  said  highway  in  such  a 
manner  as  to  change  the  course  of  surface  wa- 
ter accumulating  on  the  land  west  of  the  high. 
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way,  so  as  to  cause  it  to  flow  upon  the  lands 
-of  the  plaintiff,  whereas,  before  the  embank- 
ment was  constructed,  such  water  flowed  over 
the  lands  north  of  plaintiff's.  The  petition 
further  alleges  that  the  defendants  are  about  to 
build  a  culvert  across  the  highway,  in  such  a 
manner  as  to  turn  the  accumulated  surface 
water  from  the  lands  to  the  west,  in  a  l)odv. 
upon  plaiutiff's  land.  It  appears  that  the 
highway  in  question  has  long  been  a  public 
road,  and  that  several  years  l^fore  the  action 
was  brought  a  fill  was  made,  of  2  or  8  feet, 
along  the  highway  to  the  west  of  plaintiff's 
land,  for  the  purpose  of  improving  the  road. 
This  is  the  embankment  complained  of.  Its 
«ffect  in  diverting  surface  water  we  cannot  un- 
derstand from  the  written  record,  for  the  reason 
that  the  witnesses  refer  continually  to  certain 
maps  in  evidence;  evidently  accompanying 
their  words  with  indications  and  gestures  re- 
ferring to  maps  and  points  thereon,  but  not 
in  such  a  manner  that  they  can  be  followed 
without  the  aid  of  these  indications  and  ges- 
tures. As  to  this  feature  of  the  case,  however, 
this  defect  in  the  record  is  not  important,  be- 
cause we  are  satisfied  that  the  petition  does  not, 
in  this  respect,  state  a  cause  of  action.  It  is 
not  alleged  that  the  embankment  was  not  a 
necessary  or  a  proper  improvement  of  the 
highway.  It  is  not  alleged  that  there  was  any 
negligence  in  the.design  or  manner  of  its  con- 
struction. It  is  not  even  alleged  that  the  effect 
of  the  embankment  is  to  accumulate  surface 
water  upon  other  lands,  and  discharge  it  in  a 
body  on  the  lands  of  the  plaintiff.  It  is  merely 
alleged  that  the  embankment  has  diverted  the 
natural  fiow  of  surface  water,  so  as  to  turn  it 
over  plaintiff's  lands.  On  this  state  of  facts 
the  rule  established  in  Morrissey  v.  Chicago^  B, 
&.  Q,  R.  Co,  38  Neb.  406,  is  directly  applicable, 
and  a  reference  to  that  case  avoids  the  neces- 
sity of  further  discussion. 

The  latter  part  of  the  petition,  charging 
the  purpose  to  construct  a  culvert  which  will 
discharge  accumulated  surface  waters,  in  a 
body,  on  plaintiff's  lands,  presents  a  somewhat 
different  question.  The  evidence  lends  to  show 
that  a  creek  flows  through  the  south  part  of 
plaintiff's  land.  The  natural  surface  of  the 
land  rises  from  the  creek  for  about  200  feet,  and 
then  gradually  falls  to  a  point  near  the  plain- 
tiff's northwest  corner,  from  which  point  it 
again  rises  toward  the  north.  The  embank- 
ment or  fill  in  the  highway  crosses  this  depres- 
sion or  basin  in  the  surface  of  the  land.  It 
operates  as  a  sort  of  a  dam;  the  water  flowing 
both  from  the  north  and  from  the  south  to  this 
low  point,  where  it  accumulates  to  the  west  of 
the  highway.  It  also  appears  that  the  depres- 
sion is  such  that  if  a  ditch  were  constructed 
along  the  west  side  of  the  road  to  the  creek, 
instead  of  draining  this  accumulated  surface 
water  into  the  creek,  the  grade  is  such  that 
the  ditch  would  empty  the  creek  into  the  ba- 
sin referred  to.  It  this  state  of  affairs,  the 
water  rises  so  as  to  cover  the  highway  at  the 
lowest  point;  and  it  is  the  purpose  of  the  com- 
missioners to  avoid  this  inconvenience  by  plac- 
ing a  culvert  at  the  low  point,  which  would 
permit  the  water  to  flow  beneath  the  highway, 
and  upon  plaintiff's  lands.  It  is  needless  to 
say  that  such  an  act  by  a  private  proprietor 
would  be  unlawful,  and  that  relief  could  be 
85  L.  R.  A. 


had  against  it.  Jacob9on  v.  Van  Boening,  48 
Neb.  80,  32  L.  R.  A.  229.  and  cases  there  cited. 
But  this  work  is  to  be  done  by  the  county  for 
the  improvement  of  a  highway,  for  the  pur- 
pose of  constructing  and  maintaining  which  it 
enjoys  the  power  of  eminent  domain.  It  is 
not  alleged  that  the  culvert  is  not  a  proper  or 
necessary  work  for  the  purpose  of  maintaining 
the  highway  in  proper  condition  for  travel. 
There  can  be  no  doubt  that  when  the  highway 
was  firat  opened  the  culvert  might  have  been 
put  in.  notwithstanding  any  injury  it  would 
cause  the  plaintiff:  the  only  condition,  in  in- 
flicting such  damage  upon  him,  being  that  just 
compensation  should  be  paid  him  therefor.  It 
is  now  the  settled  law  of  the  state  that,  for  all 
injuries  which  may  arise  on  account  of  the 
proper  construction  or  future  operation  of  an 
improvement,  an  adjoining  proprietor  must  be 
compensated  in  the  original  condemnation  pro- 
ceedings.    Omaha  d  H.  V,  R.  Co.  v.  Moschel, 

88  Neb.  281;  Omaha  Southern  R.  Co.  v.  Todd, 

89  Neb.  818;  Fremont,  E.  db  M.  Valley  R.  Co, 
V.  Batee,  40  Neb.  881;  Chicago,  B,  db  Q.  R.  Co, 
V.  O'Connor,  42  Neb.  90.  In  Omaha  8outhem 
R.  Co,  V.  Todd,  Bupra^  it  was  said:  **In  an  in- 
quiry whether,  and  how  much,  the  part  of  a 
farm  not  taken  for  railroad  right  of  way  is  de- 
preciated in  value  by  the  appropriation  of  a 
part,  evidence  as  to  the  size  of  the  farm;  the 
purpose  for  which  it  is  used;  the  improvements 
thereon  and  how  located;  the  direction  of  the 
road  across  the  farm;  the  cuts  and  fills  made  or 
to  be  made  in  the  construction  of  the  road; 
the  width  of  the  right  of  way;  the  height  of 
embankments;  the  depth  of  ditches;  the  in- 
convenience of  crossing  the  track  from  one 
part  of  the  farm  to  another;  the  liability  of 
stock  being  killed;  the  danger  from  fire  from 
passing  trains, — are  all  facts  competent  for  the 
jury's  consideration  in  determining:  the  depre- 
ciation in  value  of  the  remainder  of  the  farm." 
The  cases  are  all  those  of  railroads,  but  the 
same  principles  govern  the  exercise  of  the 
right  of  eminent  domain  by  counties  or  munici- 
palities, in  the  absence  of  qualifying  statutes. 
The  effect  of  the  cases  is  that  in  assessing  dam- 
ages for  the  construction  of  a  railroad  the  jury 
has  in  view  all  facts  affecting  the  value  of  the 
land  which  may  arise  from  the  proper  construc- 
tion and  operation  of  the  railroad—not  merely 
in  the  manner  in  which  it  may  be  first  con- 
structed, but  for  any  proper  and  appropriate 
extensions  or  improvements,  so  long  as  the 
original  use  is  not  changed.  So  with  a  high- 
way. The  owner  of  adjoining  lands  is  entitled 
to  compensation,  not  only  for  such  injuries  as 
might  result  from  the  use  of  the  land  appro- 
priated in  its  natural  state,  but  for  all  which 
would  result  from  the  proper  construction,  im- 
provement, and  maintenance  of  the  highway; 
taking  into  consideration  such  embankments, 
cuts,  bridges,  culvert,  and  ditches  as  shall  be 
required  or  warranted  for  the  purpose  of  a 
proper  construction  and  maintenance.  Apply- 
ing these  principles  to  the  present  case,  it  would 
seem  that  the  fill  and  culvert  are  not  only  a 
proper,  but  apparently  a  necessary,  improve- 
ment, for  the  purpose  of  properly  maintaining 
the  highway;  and  while,  if  plaintiff's  lands 
will  suffer  an  injury  thereby,  he  was  entitled  to 
compensation  therefor,  it  must  be  presumed 
that  he  received  such  compensation,  or  at  least 
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bad  an  opportunity  to  receive  it,  when  tbe 
highway  was  oriiODally  constructed.  He  is 
not  entitled  to  any  further  condemnation  pro- 
ceedings. Much  less  is  be  entitled  to  a  perpet- 
ual injunction  to  restrain  such  highway  im- 
provement. 
Judgment  affirmed. 


A.  B.  AUSTIN.  Plff.  in  Err,, 

V. 

TECUM8EH  NATIONAL  BANK. 
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*!•   In  order  to  render  a  newly  ori^an- 
iaed   corporation    liable    at  common 

la,^r  f  or  the  del)t8  of  an  established  corporation 
or  firm  to  whose  bastneSB  and  property  it  has  suc- 
ceeded, it  should,  !in  the  absence  of  a  special 
agreement,  affirmatively  appear  from  the  plead- 
ings and  proofs  that  the  transaction  in  question 
is  fraudulent  as  to  creditors  of  the  old  corpora- 
tion, or  that  the  circumstances  attending  the 
creation  of  the  new  and  its  succession  to  the 
business  and  property  of  the  old  corporation  are 
of  sucbtoharacter  as  to  warrant  the  finding  that 
it  is  a  mere  continuation  of  the  former. 
2.  Petition  examined*  and  held  not  to  state 
a  cause  of  action  against  the  defendant  as  suc- 
cessor of  tbe  Bank  of  Russell  ft  Holmes,  a  corpo- 
ration, either  at  common  law  or  under  the  pro- 
visions of  the  national  banking  act. 

(October  21, 1800.) 

ERROR  to  tbe  District  Court  for  Johnson 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  a 
deposit.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  Appelget  and  J.  Hall  Hitch- 
cockt  for  plaintiff  in  error: 

So  far  as  the  creditors  of  tbe  old  ban  Is  are 
concerned  there  was  such  a  merger  as  created 
a  legal  liability  on  tbe  part  of  defendant  for 
tbe  debts  of  tbe  old  bank. 

Meirovolitan  Nat.  Bank  v.  Clagett,  141  IT.  S. 
520,  85  L.  ed.  841;  Bans  v.  Eseehange  Bank,  79 
Mo.  182;  Michigan  Ins.  Bank  v.  Eldred,  148 
U.  S.  298,  86  L.  ed.  162;  Coffey  v.  National 
Bank,  46  Mo.  140,  2  Am.  Rep.  488;  KeUey  v. 
National  Bank,  69  Pa.  426;  Thompson  v.  Ab- 
bott, 61  Mo.  176;  Western  Reserve  Bank  v.  Me- 
Intire,  40  Ohio  St.  528;  Hopper  v.  Moore,  42 
Iowa,  568;  Thorp  v.  Wegefarth,  56  Pa.  82,  98 
Am.  Dec.  789;  City  Nat.  Bank  v.  Phelps,  97 
N.  Y.  44,  49  Am.  Rep.  518. 

Although  tbe  first  corporation  may  sell  its 
visible  property  to  pay  debts,  and  temporarily 
suspend  business  and  increase  its  capital  stock 
and  take  in  new  stockholders,  still  it  does  not 
work  such  a  change  as  to  absolve  it  from  liabil- 
ity. 

Island  City  Sav.  Bank  v.  Saehtelben,  67  Tex. 
421;  Longley  v.  Longley  Stage  Line  Co.  28  Me. 
89. 

*  Headnotes  by  Post,  Ch.  J. 


NOTB.— For  the  similar  question  of  the  liability 
of  a  consolidated  railroad  company  for  debts  of  its 
predecessors,  see  Chicago  ft  I.  C.  R.  Co.  v.  Hall 
^nd.)  28  L.  R.  A.  231,  and  note. 
\  R.  A. 


Tbe  capital  stock  of  tbe  bank  of  Russell  & 
Holmes  was  a  trust  fund  for  tbe  l)enefit  of  its 
creditors,  and  its  stockholders  were  only  tnia- 
tees  with  power  to  execute  the  trust  without 
power  to  appropriate  it  to  their  own  use  or  to 
change  its  character  or  identity,  and  any  at- 
tempt to  do  so  would  be  a  fraud  on  its  credit- 
ors, and  all  parties  participating  in  an  act 
tending  to  do  so  would  be  liable  to  such  credit- 
ors. 

State  V.  Commercial  State  Bank,  28  Neb.  677; 
Kerr,  Fraud  &  MisUtke,  380. 

Defendant  has  so  acted  as  to  preclude  it 
from  denying  its  responsibility. 

Wise  V.  Nexeatney,  26  Neb.  28;  Brookhaven 
V.  Smith,  118  N.  Y.  634.  7  L.  R.  A.  755;  Bige- 
low,  £stoppe1,  otb  ed.  570;  Herman,  Estoppel, 
570;  Blodgett  v.  MeMurtry,  34  Neb.  782;  27 
Am.  L.  Rev.  846. 

On  petition  for  rehearing. 

In  general  whatever  circumstances  are  neces- 
sary to  constitute  a  cause  of  complaint  or  the 
.£n:ound  of  defense  must  be  stated  in  the  plead- 
ings, and  all  beyond  is  surplusage.  Facts 
only  are  to  be  stated,  and  not  arguments  or  in- 
ference or  matter  of  law. 

1  Chitty.  PI.  214. 

The  property  and  assets  of  a  banking  corpo- 
ration organized  under  the  laws  of  this  state 
after  it  has  ceased  to  carry  on  business  are  a 
trust  fund  for  tbe  payment  of  its  debts.  The 
rights  of  the  creditors  to  the  corporate  property 
so  far  as  it  is  necessary  to  meet  their  demands 
are  superior  to  those  of  tbe  stockholders  or  tbe 
assignees  of  an  insolvent  stockholder. 

State  Y.  Commercial  State  Bank,  28  Neb.  677^ 
Reed  Bros.  Co.  v.  First  Nat.  Bank,  46  Neb. 
168. 

The  phrase  "went  into  liquidation"  does  not 
mean  that  tbe  claim  was  liquidated  and  settled, 
but  merely  that  the  bank  of  Russell  &  Holmes 
closed  its  doors,  ceased  to  do  business,  and 
began  tbe  matter  of  liquidating  or  settling  tbe 
claims  against  it. 

Fleckner  v.  Bank  of  United  Slates,  21  U.  9. 
8  Wheal.  838,  5  L.  ed.  681;  Bans  v.  Exchange 
Bank,  79M0.182. 

Messrs.  J.  H.  Ames,  C.  Gillespie,  and 
S.  P.  Davidson,  for  defendant  in  error: 

There  is  no  proof  that  any  of  the  stockhold- 
ers of  the  old  bank  of  Russell  &  Holmes  has 
received  or  used  a  single  cent  of  the  corporate 
property  of  the  old  bank.  Tbe  defendant  ia 
not  liable  in  this  case  under  the  facts  proved. 

Fogg  V.  Blair,  188  U.  8.  534,  88  L.  ed.  721; 
Curran  v.  Arkansas,  56  U.  S.  15  How.  304, 
307,  14  L.  ed.  705,  707;  Wood  v.  Bummer,  3 
Mason,  308;  Warfieldy.  Marshall  County  Can- 
ning Co.  72  Iowa,  670. 

The  statute  of  frauds  prohibits  a  recovery  in 
this  case.  It  provides  **lbat  every  special 
promise  to  pay  tbe  debt  of  another  shall  be  in 
writing  and  subscribed  by  the  party  to  be 
charged  ** 

Cobbey,  Stat  1891,  §  1790;  Kansas  Mfg.  Co. 
V.  Qandy,  11  Neb.  448.  38  Am.  Rep.  870; 
Barnes  v.  Van  Keuren,  81  Neb.  165;  Hose  v» 
(/Linn,  10  Neb.  864. 

A  corporation  has  no  right  to  make  or  in- 
dorse negotiable  or  commercial  paper  for  tbe 
accommodation  of  others. 

Cook,  Stock  &  Stockholders,  2d  ed.  §  679;  1 
Dan.  Ncg.  Inst.  2d  ed.  §  368;  West  St.  Louis 
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8at).  Bank  v.  Pannalee,  95  U.  8.  567, 24  L.  ed. 
490;  Clark  ▼.  Omaha  d  8.  W.  R.  Co.  5  Neb. 
814 

It  never  has  been  tfaoufht  that  a  man  who 
buys  himself  into  another's  business  sub- 
jects himself  to  the  liabilities  which  that  other 
may  have  incurred  previously;  nor  that  a  new 
firm  is  bound  to  pay  the  debts  or  comply  with 
the  contracts  of  an  old  one  composed  partly 
of  the  same  members;  and  that  therefore  un- 
less the  former  agreement  was  rescinded,  and 
a  new  parol  contract  to  the  same  effect  was 
made  by  the  new  firm  upon  sufficient  con- 
sideration moving  to  them,  then  this  action  is 
incurably  wrong,  and  the  trial  ought  to  have 
been  stopped  as  soon  as  it  began. 

Parmalee  v.  Wiggenham,  6  Neb.  322;  Bewley 
V.  Tarns,  17  Pa.  48»;  Lindley,  Partn.  p.  208; 
FiT%t  Nat,  Bank  v.  Hall,  101 U.  8. 48,  25  L.  ed. 
822;  Norton  v.  Thatcher,  8  Neb.  186;  Levi  v. 
Latham,  16  Neb.  509,  48  Am.  Rep.  61;  Cook, 
Stock  &  Stockholders,  §§  666,  679,  804,  709; 
Columbus  Co,  V.  Hurford,  1  Neb.  146. 

When  a  party  deposits  money  in  a  bank  the 
relation  of  debtor  and  creditor  is  created  be- 
tween bank  and  the  depositor. 

1  Wait,  Act  &  Def.  p.  602,  and  authorities 
■cited;  8  Wait,  Act.  &  Def.  p.  94,  and  authori- 
ties cited;  Phanix  Bank  v.  Ridey,  111  U.  S. 
125.  28  L.  ed.  874;  Holline  v.  BHerfield  Coal 
4b  L  Co.  150  U.  8.  872-884,  87  L.  ed.  1114- 
1117;  Cook,  Stock  &  Stockholders,  2d  ed. 
§643. 

The  doctrine  of  estoppel  has  no  application 
under  any  of  the  facts  alleged  or  proved  in 
this  case. 

Bishop,  Cont.  §  296;  6  Wait,  Act.  &  Def. 
p.  691;  Logan  County  Supers,  v.  Lincoln,  81 
111.  156.  See  also  2  fieach.  Mod.  Eq.  Jur. 
§§  1101,  1099. 

The  right  of  a  new  corporation,  purcbaslnff 
the  assets  of  one  which  it  succeeas,  to  hold 
them  free  from  the  obligations  of  the  latter, 
although  not  often  denied,  has  been  expressly 
affirmed  by  the  following  authorities: 

Brvffett  V.  Great  Western  R,  Co.  25  111.  858; 
Wyman  v.  Hallowell  dt  A.  Bank,  14  Mass.  58, 
7  Am.  Dec.  194;  Bellows  v.  BaUowell  dt  A. 
Bank,  2  Mason,  81;  Morawetz,  Priv.  Corp. 
1^.  566  and  note  2. 

A  corporation  is  not  forbidden  by  law  to 
prefer  any  of  its  creditors. 

Ballin  v.  Merchants*  Exch.  Bank,  89  Wis. 
278.  27  L.  R.  A.  857;  White,  P.  A  P.  Mfg.  Co. 
V.  Henry  B.  Pettes  Importing  Go.  80  Fed.  Rep. 
864;  Hospes  v.  Narthtcestem  Mfg.  dk  Car  Go.  48 
Minn.  174,  15  L.  R.  A  470;  Fogg  v.  Blair,  188 
U.  8.  584,  88  L.  ed.  721;  Holiins  v.  Brierfield 
Coal  db  L  Co.  150  U.  8.  871,  87  L.  ed.  1118; 
Roseboom  v.  WJiittaker,  182  III.  81;  Oorder  v. 
Plattsmouih  Canning  Co.  86  Neb.  548. 

The  overwhelming  weight  both  of  reason 
and  authority  is  in  support  of  the  right  of 
corporations  to  the  exercise  of  the  same  free- 
dom in  this  respect  as  is  possessed  by  individ- 
uals. 

Catlin  V.  Eagle  Bank,  6  Conn.  288;  Pond- 
ffille  Co.  V.  Clark,  25  Conn.  97:  Budl  v.  Bucking- 
ham,  16  Iowa,  284,  85  Am.  Dec.  516;  Garrett 
V.  Burlington  Plow  Co.  70  Iowa,  697,  59  Am. 
Rep.  461;  Warfield  v.  Marshall  County  Can- 
ning  Co.  72  Iowa,  666;  Sargent  v.  Webster,  18 
Met.  497.  46  Am.  Dec.  748;  State  v.  Bank  of 
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Maryland,  6  GUI  &  J.  205,  26  Am.  Dec.  561; 
Planterff  Bank  v.  WhittU,  78  Va.  737;  Hovpes 
V.  Northwestern  Mfg.  dk  CarCo.^  Minn.  174, 
15  L.  R.  A.  470;  Vail  v.  Jameson,  41  N.  J.  Eq. 
648;  Coates  v.  Donnell,  94  N.  Y.  168;  Dana  v. 
Bank  of  United  States,  5  Watts  «fc  8.  228;  Ar- 
thur V.  Comm/ercial  dt  R.  Bank,  9  Smedes  & 
M.  894,  48  Am.  Dec.  719;  Town  v.  Bank  of 
Riser  Raisin,  2  Dougl.  (Mich.)  680;  Reichwald 
V.  Commercial  Hotel  Co.  106  111.  489;  Whitwell 
V.  Warner,  20  Vt.  425;  Warner  v.  Mower,  11 
Yt.  890;  Ringo  v.  Biseoe,  18  Ark.  568;  Dabney 
V.  Bank  of  State,  8  8.  C.  124;  United  States 
Bank  v.  Huth,  4  B.  Mon.  428;  Reinhard  v. 
Bank  of  Kentucky,  6  B.  Mon.  252;  Bank  of 
Commerce  v.  Payne,  86  Ky.  446;  Gould  v. 
fjittle  Rock,  M.  R.  dt  T.  R.  Co.  52  Fed.  Rep. 
680;  Lippincott  v.  STiaw  Carriage  Co.  25  Fed. 
Rep.  577;  Hills  v.  Stockwdl  dt  D.  Furniture 
Co.  28  Fed.  Rep.  482;  Allis  v.  Jones,  45  Fed. 
Rep.  148;  Jones  v.  Bank  of  Leadville,  10  Colo. 
464;  Brown  v.  Grand  Rapids  Parlor  Furniture 
Co.  58  Fed.  Rep.  286,  22  L.  R.  A.  817;  SeoviU 
V.  Thayer,  105  U.  8.  143,  26  L.  ed.  968:  Twin- 
Lick  Oil  Go.  V.  Marbury,  95  U.  S.  587.  28  L. 
ed.  828;  Taylor  County  Ct.  v.  Baltimfxre  dt  0. 
R.  Go.  85  Fed.  Rep.  161;  StraUon  v.  Allen,  16 
N.  J.  Eq.  288;  Duncomb  v.  New  York,  H.  dt 
N.  R.  Co.  84  N.  Y.  190. 

Posit  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  in  the  district  court  for 
Johnson  county  against  the  Tecumseh  Na- 
tional Bank,  to  recover  the  amount  of  a  certifi- 
cate of  deposit  for  $800,  issued  by  the  firm  of 
Russell  <&  Holmes,  doine  business  as  bankers 
in  said  county*  Tho  allegations  of  the  peti- 
tion below  are  that  the  plaintiff  therein  (who 
is  also  plaintiff  in  error),  on  the  7th  day  of  No- 
vember, 1888,  deposited  with  the  said  firm  the 
sum  of  $800,  ana  received  the  certificate  of 
deposit  above  described;  that  on  the  1st  day  of 
June,  1889,  the  firm  of  Russell  &  Holmes 
went  into  liquidation;  and  closed  its  business, 
and  thereafter  the  Bank  of  Russell  &  Holmes, 
a  corporation,  organized  pursuant  to  the  laws 
of  this  state,  engaged  in  the  business  of  bank- 
ing, as  the  successor  of  said  firm;  that  the  cor- 
poration aforesaid  was  a  mere  continuation  of 
the  firm  of  Russell  &  Holmes,  and.  as  such, 
succeded  to  its  business  and  assets,  of  every 
character,  and  assumed  its  liabilities.  The 
statements  therein  which  it  is  claimed  connect 
the  defendant  in[error  with  the  indebtedness  of 
Russell  &  Holmes,  as  copartners,  and  the 
Bank  of  Russell  &  Holmes,  a  corporation,  are 
the  following:  "Plaintiff  further  alleges  that 
afterwards,  to  wit.  on  or  about  the  ISth  day  of 
April,  1890,  the  Bank  of  Russell  &  Holmes 
went  into  liquidation,  and  closed  its  said  busi- 
ness, and  ceased  its  organization  as  said  Bank 
of  Russell  &  Holmes;  and  thereupon,  after- 
wards, to  wit,  on  or  about  the  14th  day  of 
April,  1890,  the  defendant  was  duly  organized 
and  created  a  banking  corporation,  under  and 
by  virtue  of  the  various  banking  laws  enacted 
by  the  Congress  of  the  United  States,  known 
and  designated  as  the  'National  Banking  Act,' 
and  is  at  the  present  time  carrying  on  a  gen- 
eral banking  business  in  the  city  of  Tecumseh. 
under  the  name  and  style  of  the  Tecumseh 
National  Bank,  as  successor  to  the  Bank  of 
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Russell  &  Holmes.  Plaintiff  further  alleges 
that  this  defendant,  so  organized  and  created 
a  banking  corporation  as  aforesaid,  came  into 
possession  of,  and  received,  as  successor  to  the 
Bank  of  Russell  «&  Holmes,  the  property,  as- 
sets, emoluments,  business,  and  goodwill  of 
the  said  Russell  &  Holmes,  and  also  the  said 
sum  of  $300,  deposited  by  this  plaintiff  as  afore- 
said; and  this  defendant  thereupon  became 
liable  to  the  plaintiff  for  said  deposit  so  re- 
ceived, with  interest.  Plaintiff  further  alleges 
that  the  business  of  this  defendant  was  and  is 
done  and  carried  on  in  the  same  building  and 
in  the  same  room  previously  occupied  by  the 
Bank  of  Russell  &  Holmes  for  the  transaction 
of  its  business,  and  that  all  the  owners  and 
officers  of  the  Bank  of  Russell  &  Holmes  be- 
came stockholders  of  this  defendant  upon  its 
creation,  and,  as  such,  managed  and  controlled 
its  business,  whereby  defendant  assumed  this 
indebtedness,  and  became  liable  therefor. 
Plaintiff  further  alleges  that  the  Bank  of  Rus- 
sell &  Holmes  is  wholly  insolvent,  and  that  it 
has  no  money  or  other  property  with  which  to 
pay  those  who  had  formerly  made  deposits 
-with  them  and  with  Russell  &  Holmes."  The 
defendant,  for  answer,  admits  that  it  is  a  na- 
tional bank,  engaged  in  business  as  such  in 
the  city  of  Tecumseh,  as  charged,  and  denies 
the  other  allegations  of  the  petition.  A  trial 
-was  bad  of  the  issues  thus  joined,  resulting  in 
a  verdict  for  the  defendant  in  accordance  with 
the  peremptory  direction  of  the  court,  upon 
which  judgment  was  subsequently  entered, 
and  which  it  is  sought  to  reverse  by  means  of 
this  proceeding.  The  judgment  of  the  district 
court  appears  to  rest  upon  the  conclusion  that 
the  plaintiff  has  failed  to  sta(e  a  cause  of  ac- 
tion asainst  this  defendant,  and  our  investiga- 
tion of  the  subject  has  led  to  the  same  result. 
It  will  be  observed  from  a  careful  reading  of 
the  petition  that  it  is  not  charged  that  the  Bank 
of  Russell  &  Holmes  became  a  national  bank; 
that  said  corporation  was  reorganized  under 
the  national  banking  act  or  otherwise;  that  its 
liabilities,  or  any  part  thereof,  were  in  fact 
assumed  by  the  defendant  herein;  or  that  the 
latter  did  not  in  good  faith,  in  the  usual  course 
of  business,  purchase  and  pay  for  the  rights 
and  proijerty  therein  described.  If,  therefore, 
there  exists  a  liability  on  the  part  of  the  de- 
fendant for  the  demand  alleged  as  the  cause  of 
action,  it  is  by  reason  of  the  fact  that  it  has, 
by  some  means  not  disclosed,  acquired  the  as- 
sets, business,  and  goodwill  of  the  Bank  of 
Russell  &  Holmes,  and  the  further  fact  that  its 
business  was  at  one  time  conducted  and  carried 
on  in  the  room  previously  occupied  by  that 
corporation,  and  by  men  who  haa  been  officers 
and  stockholders  thereof.  True,  it  is  alleged 
that  all  the  owners  and  officers  of  the  Bank  of 
Russell  &  Holmes  became  stockholders  and 
officers  of  the  defendant  upon  its  creation; 
but  it  does  not  appear  that  such  owners  and 
officers  were  the  holders  of  the  whole,  or  even 
a  majority,  of  the  stock  of  the  last-named  cor- 
poration. For  aught  appearing  to  the  con- 
trary, the  relation  of  tbe  defendant  to  the  Bank 
of  Russell  &  Holmes  is  the  not  unusual  one  re- 
sulting from  the  purchase  by  one  state  or  na- 
tional banking  corporation  of  the  business  and 
assets  of  another,  in  consideration  whereof  it 
assumes  the  liability  of  the  latter  equal  in 
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amount  to  the  property  so  acquired.  Such  a 
transaction  transgresses  no  provision  of  the 
state  or  national  banking  law,  and  will  not,  in 
the  absence  of  fraud,  subject  tbe  purchasing 
bank  to  a  liability  in  excess  of  that  expressly 
assumed. 

Our  attention  has  been  directed  to  the  pro- 
vision of  the  national  banking  law,  (J.  S.  Rev. 
Stat.  §  5154,  for  the  reorganization  thereunder 
of  banks  established  pursuant  to  general  law 
of  any  state.  That  provision,  it  has  been  said, 
contemplates  a  mere  transition  from  one  ju- 
risdiction to  another  by  tbe  corporations  la 
which  it  applies,  without  abandoning  their  ex- 
istence as  such,  without  any  change  of  organ- 
ization, officers,  stockholders,  or  property,  and 
without  interrupt  ion  of  their  pending  business 
or  contracts.  Seofleld  v.  State  Nat.  Bank.  9 
Neb.  316,  81  Am.  Rep.  412;  Coffey  v.  National 
Bank,  46  Mo.  140,  2  Am.  Rep.  488;  City  Nat, 
Bank  V.  PMps,  97  N.  Y.  44.  It  may,  as  the 
result  of  (he  foregoing  and  other  decisions  of 
like  import,  be  assumed  that  a  liability  would 
in  this  instance  have  been  iniplied  from  an  al- 
legation that  the  Bank  of  Russell  &  Holmes 
was  reorganized  pursuant  to  the  statute  above 
cited;  but  the  bank  above  named,  as  charged 
in  the  petition,  went  into  liquidation,  closed  its 
business,  and  ceased  its  organization  as  such 
on  or  about  the  18th  day  of  April,  1890;  and 
the  defendant  was  thereafter,  on  or  about  the 
14th  day  of  April,  1890,  organized  and  created 
a  banking  corporation.  Judge  Story,  in  Fleck- 
ner  v.  Bankof  United  States,  21  U.  8.  8  Wheat. 
888,  5  L.  ed.  681,  referring  to  the  contention 
that  the  word  "liquidate"  meant,  not  a  pay- 
ment, but  an  ascertainment  of  a  debt,  said: 
**We  think  otherwise.  Its  ordinary  sense,  as 
ffiven  by  lexicographers,  is  to  clear  away,  to 
lessen  debts;  and  in  common  parlance,  espe- 
cially among  merchants,  to  liquidate  a  balance 
means  to  pay  it;"  and  which  view  accords  with 
the  more  recent  definitions  of  the  term.  Vide 
18  Am.  &  £ng.  Enc.  Law,  p.  825.  The  Bank  of 
Russell  &  Holmes  accordingly,  instead  of  re- 
organizing as  a  national  bank,  proceeded,  upon 
the  closing  of  its  business,  to  liquidate  its  in- 
debtedness; and  the  fact  that  its  assets  and 
business  were  subsequently  acquired  by  this 
defendant  will  not  per  ge  operate  to  charge  the 
latter  as  its  successor,  under  the  provisions  of 
the  national  banking  law. 

We  have  not  overlooked  the  class  of  cases, 
including  Reed  Bros,  Co.  v.  First  Nat,  Bank^ 
46  Neb.  168,  holding  newly  organized  corpora- 
tions liable  at  common  law  for  the  debts  of 
established  corporations  or  firms  to  whose  busi- 
ness, property,  and  franchises  they  have  suc- 
ceeded. There  are  to  be  found  in  the  reports 
and  text-books  expressions  apparently  sustain- 
ing the  proposition  that  a  corporation  which, 
upon  its  organization,  succeeds  to  the  business 
and  property  of  another  corporation  or  firm, 
is,  from  that  fact  alone,  chargeable  with  the 
indebtedness  of  the  latter.  It  is,  for  instance, 
said  by  Mr.  Beach,  in  his  excellent  work  on 
the  Law  of  Private  Corporations  (§  860),  that 
'* where  an  old  established  corporation  sells  out 
to  a  newly  organized  one,  and  turns  over  all 
its  property,  uie  ne-w  company  becomes  liable 
upon  the  debts  and  contracts  of  the  old.** 
The  strict  accuracy  of  that  statement  may,  we 
think,  be  doubted,  in  view  of  the  omission 
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tberefrom  of  any  refereDce  to  the  purpose  or 
character  of  the  traDsaction  contemplated,  or 
the  consideration  therefor.  We  shall  not  at- 
tempt a  review  of  the  cases  cited  in  the  note 
accompanying  the  foregoing  text,  or  in  the 
briefs  submitted  herewith.  It  is  sufficient  that 
they  may,  in  our  judgment,  be  thus  classified: 
(1)  Cases  in  which  the  liability  of  the  new  cor- 
poration results,  not  from  the  operation  of  law, 
but  from  its  contract  relation  with  the  old;  (2) 
cases  like  Hibernialn».  Co.y,  St.  LouU&N,  0. 
Trangp.  (Jo,  13  Fed.  Rep.  516,  in  which  the 
transfer  of  the  property  and  franchise  amounts 
to  a  fraud  upon  the  creditors  of  the  old 
corporation;  (8)  cases  where,  as  in  Reed  Bros. 


Co,  V.  FivBt  Nat.  Bank  supra,  the  circum- 
stances attending  the  creation  of  the  new  cor- 
poration, and  its  succession  to  the  business, 
franchise,  and  property  of  the  old,  are  such  as 
to  raise  the  presumption  or  warrant  the  finding 
that  it  is  a  mere  continuation  of  the  former, — 
that  it  is,  in  short,  the  same  corporate  body 
under  a  different  name.  And  the  facts  upon 
which  such  finding  or  presumption  depends 
will  not  be  presumed,  but  should  affirmatively 
appear  from  the  pleadings  and  proofs. 

The  judgment  of  the  District  Court  is  rights 
and  will  be  affirmed. 

Rehearing  denied. 


NEW  YORK  COURT  OF  APPEALS. 


Be  Application  of  George  KEYMER,  Appt., 
For  a  Writ  of  Mandamus  to  the  CIVIL 
SERVICE  COMMISSION  of  Brooklyn, 
Bespt. 

(148  N.  Y.  219.) 

1*  The  preference  of  honorably  die- 
eharf^ed  soldiers  and  sailors  'Mn  ap- 
pointment and  promotion  without  regard  to 
their  standing  on  any  list,"  which  is  given  by  the 
proviso  of  Ck)n8t.  art.  5,  8  9«  does  not  exempt  them 
from  examinationa,  but  operates  when,  as  a  re- 
sult of  examinations,  they  are  placed  upon  a  list 
from  which  appointments  and  promotions  can  be 
made. 

2*  The  exemption  £rom  competitive  ex- 
aminations of  honorably  discharged  soldiers 
and  sailors,  given  by  the  Act  of  1806,  chap.  844,  is 
in  conflict  with  the  Constitution  of  the  state. 

(January  21, 1806.) 

APPEAL  by  petitioner  from  an  order  of  the 
General  Term  of  the  Supreme  Court, 
Second  Department,  reversing  an  order  of  the 
Special  Term  for  Kings  County  which  directed 
the  issuance  of  a  writ  of  mandamus  req[uiring 
the  civil  service  commissioners  to  ezamme  the 
petitiotier  for  a  position  in  the  civil  service. 
Afflmied. 

The  facta  are  stated  in  the  opinion. 

Mr.  Jesae  Johnson,  with  Mr.  Horatio 
C.  Kingr,  for  appellant. 

Mr.  ilbert  O.  McDonald*  for  respond- 
ent: 

Whatever  discretion  is  by  the  Constitution 
(§  9,  art.  5),  vested  in  the  legislature  to  declare 
practicability  or  nonpracticability  respecting 
civil  service  examinations  as  to  any  positions 
or  class  of  positions  in  the  civil  service,  is 
not  an  arbitrary,  unrestrained  discretion,  but 
is  subject  to  judicial  review. 

Be  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  686; 
People  V.  Marx,  99  N.  T.  877,  52  Am.  Rep.  84; 

Note.— As  to  civil  service  laws,  see  also  Brown  v. 
Russell  (Mass.)  32  L.  R.  A.  258;  People,  McCleliand. 
V.  Roberts  (N.  Y.)  81  L.  R.  A.  899:  Newcomb  v.  In- 
dianapolis (Ind.)  88  L.  R.  A.  78S;  Roarers  v.  Buffalo 

(N.Y.)9L.R.A.879. 
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Be  Deanstille  Cemetery  Asso.  66  N.  Y.  569;  Be 
Eureka  Basin  Warehouse  dt  Mfg,  Co.'s  Applica- 
tion, 96  N:  Y.  43. 

Bartlett.  J.,  delivered  the  opinion  of  the 
court: 

The  single  question  presented  by  this  appeal 
is  whether  chapter  844.  Lawtf  1895,  is  in  con- 
flict with  article  5,  §  9,  of  the  Constitution  of 
1894.  The  relator,  an  honorably  discharged 
soldier  of  the  late  civil  war,  applied  to  the  de- 
fendant on  the  17th  da^  of  May,  1895,  for  a  non- 
competitive examination  as  messenger  in  the 
service  of  the  city  of  Brooklyn,  in  pursuance 
of  chapter  844,  Laws  1895,  which  went  into 
effect  April  18,  1895.  The  application  was 
refused  and  this  proceeding  was  Instituted. 

The  act  of  1895  is  amendatory  of  various 
acts  amending  the  original  act  of  1888  (chap. 
854),  to  regulate  and  improve  the  civil  service 
of  the  state  of  l^evr  York.  The  material  por- 
tion of  ^  1  of  the  act  of  1895  reads  as  follows: 
'*In  grateful  recognition  of  the  services,  sacri- 
fices, and  sufferings  of  persons  who  served  in 
the  army  or  navy  of  the  United  States  in  th& 
late  civil  war,  and  have  been  honorablv  dis- 
charged therefrom,  they  shall  be  certified  as- 
such  by  the  commissioners  or  board  of  officers 
authorized  to  report  names  for  appointment  or 
promotion  to  the  appointing  officer  or  other 
appointing  power,  and  when  such  honor- 
ably discharged  soldiers  and  sailors  of  the 
late  civil  war  are  applicants,*  they  shall  be  pre- 
ferred for  such  appointment  and  promotion, 
and  competitive  examinations  shall  not  be 
deemed  practicable  or  necessary  in  cases  where 
the  compensation  or  other  emolument  of  the 
office  does  not  exceed  $4  per  day,  but  the  ex- 
amination shall  be  such  as  is  calculated  only  to- 
ascertain  the  merits  and  fitness  of  the  applicant 
for  the  position  for  which  he  applies,  and  if 
found  fitted  to  fill  such  position,  the  applicant's 
name  shall  be  placed  on  the  eligible  list  and  he 
shaU  be  certified  therefrom."  The  Constitu- 
tion of  1894  (art.  5,  g  9)  reads  as  follows: 
"Sec.  9.  Appointments  and  promotions  in  the 
civil  service  of  the  state,  and  of  all  the  civil 
divisions  thereof,  including  cities  and  villages, 
shall  be  made  according  to  merit  and  fitness,  to 
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be  ascertaiDed,  so  far  as  practicable,  by  exam- 
inations, which,  80  far  as  practicable,  shall  be 
competitive:  provided,  however,  that  honora- 
bly discharged  soldiers  and  sailors  from  the 
army  and  navy  of  the  United  States  in  the  late 
civil  war,  who  are  citizens  and  residents  of  this 
state,  shall  be  entitled  to  preference  in  appoint- 
ment and  promotion,  without  regard  to  their 
standing  on  any  list  from  which  such  appoint- 
ment or  promotion  may  be  made.  Laws  shall 
be  made  to  provide  for  the  enforcement  of  this 
aection/'  This  section  of  the  Constitution  is 
clear  and  concise,  and  it  would  seem  as  if  there 
ought  to  be  little  difficulty  in  understanding  its 
meaning.  Appointments  and  promotions  in 
the  civu  service  are  to  be  made  according  to 
merit  and  fitness,  to  be  ascertained,  so  far  as 
practicable,  by  eicaminations.  which,  so  far  as 
practicable,  shall  be  competitive.  This  is  all 
the  Constitution  has  to  sav  in  regard  to  exam- 
inations. It  then  provides  that  certain  de- 
scribed honorably  discfaar^ed  soldiers  and 
sailors  in  the  late  civil  war  snail  be  entitled  to 
preference  in  appointment  and  promotion  with- 
out regard  to  their  standing  on  an^  list  from 
which  such  appointment  or  promotion  may  be 
made.  This  is  the  only  provision  made  for 
the  veterans  of  the  civil  war.  It  then  declares, 
^hat  laws  shall  be  made  to  provide  for  the  en- 
forcement of  these  provisions.  Three  points 
stand  out  clearly  in  this  section,  mz.:  (1)  Merit 
and  fitness  are  to  be  ascertained,  so  far  as  prac- 
ticable, by  examinations.  (2)  Examinations, 
so  far  as  practicable,  shall  be  competitive.  (3) 
The  honorably  discharged  soldiers  and  sailors 
of  the  civil  war  are  only  entitled  to  preference 
in  appointment  and  promotion  after  their  names 
appear  on  the  list  from  which  appointments 
and  promotions  may  be  made. 

It  will  be  profitable,  before  considering  the 
act  of  1895,  in  the  light  of  these  constitutional 
provisions,  to  refer  briefly  to  the  condition  of 
civil  service  legislation  at  the  time  the  new 
Constitution  was  framed,  and  the  proceedings 
in  the  constitutional  convention  in  reference  to 
the  section  we  are  considering.  In  1888  an  act 
was  passed  to  regulate  and  improve  the  civil 
service  of  the  state  of  New  York  (chap.  864); 
in  1884  (chap.  410,  §  4)  the  act  of  1888  was 
amended  by  giving  bororably  discharged  sol- 
diers and  sailors  of  the  late  war  preference  for 
appointment  in  the  civil  service  over  other  per- 
sons of  equal  standing  as  ascertained  under  the 
act  and  the  act  amended.  In  other  words, 
this  was  a  preference  on  the  eligible  or  wait- 
ing list.  In  1886  (chap.  29,  §  1)  the  act  of 
1884  was  amended  by  removing  some  of  its 
obscurities.  Chapter  464.  Laws  1887,  amend- 
ing chapter  812,  Laws  1884,  also  conferred 
special  privileges  on  veterans.  In  1894  (chap. 
717)  the  previous  acts  were  amended  by  addine 
Ao  the  provisions  already  referred  to  the  fol- 
lowing, viz,:  ''But  the  civil  service  rules  and 
laws  of  this  state  shall  not  apply  to  such  per- 
sons residents  of  this  state  who  served  in  the 
army  or  the  navy  of  the  United  States  in  the 
late  war  and  have  been  honorably  discharged 
therefrom,  for  any  position  or  employment, 
the  compensation  of  which  does  not  exceed 
$4  a  day  in  the  public  departments,  and  upon' 
all  public  works  of  the  state  of  New  York,  and 
'  the  several  cities,  counties,  towns,  and  vil- 
?s  thereof."  At  that  time  no  constitutional 
i.  R.  A. 


provisions  stood  in  the  way  of  such  legislation 
whatever  other  reasons  might  have  been  urged 
against  it.  The  Constitution  of  1994  went  into 
effect  January  1,  1895.  Shortly  thereafter  the 
act  of  1894  (chap.  717)  was  declared,  by  the 
special  term  of  the  third  department,  to  be  in 
conflict  with  the  provisions  of  the  Constitution 
of  1894,  already  quoted,  and  therefore  abro- 
gated. Be  Swedey,  12  Misc.  174,  Affirmed 
(June  14,  1895)  146  N.  Y.  401.  without  opin- 
ion. Judge  Uerrick  wrote  so  able  and  ex- 
haustive an  opinion  at  special  term  that  this 
court,  in  affirming,  did  not  deem  it  necessary 
to  write.  The  constitutional  convention,  fa- 
miliar witli  the  civil  service  legislation  referr^ 
to,  framed  the  section  we  have  quoted,  and  the 
history  of  its  passa^  through  that  body  is  in- 
structive. As  originally  onered  to  the  conven- 
tion the  section  read:  "Appointments  and 
promotions  in  the  civil  service  of  the  state  and 
of  the  cities  shall  be  made,  so  far  as  prac- 
ticable, according  to  merit  and  fitness,  to  be  as- 
certained by  examinations,  which,  so  far  as 
practicable,  shall  be  competitive.  Laws  shall 
be  made  to  provide  for  the  enforcement  of  this 
section."  Records  of  New  York  Const.  Con  v. 
p.  2488.  It  will  be  observed  that,  as  intro- 
duced this  section  provided  for  no  preferred 
class.  The  following  amendment  was  offered 
and  defeated  ild.  2444):  "Honorably  dis- 
charged Union  soldiers  and  sailors,  who  are 
not  otherwise  disqualified  for  such  appoint- 
ment or  promotion,  shall  be  exempt  from  the 
provisions  of  this  section."  A  number  of 
amendments  were  then  offered,  differing  in 
phraseology,  but  bavins  a  common  object, — 
the  exemption  of  honorably  discharged  Union 
soldiers  and  sailors  from  the  provisions  of  the 
section.  Finally,  the  following  amendment 
was  offered  and  adopted  (Id.  25S4),  which  was 
practically  a  substitute  for  all  pending  amend- 
ments: "Provided,  however,  that  honorably 
discharged  soldiers  and  sailors  of  the  United 
States  in  the  late  civil  war  shall  be  entitled  to 
preference  in  appointment  and  promotion, 
without  regard  to  their  standing  in  any  list 
from  which  appointment  or  promotion  shall 
be  made."  This  was  afterwards  slightly 
amended  so  as  to  read  as  it  stands  in  the  sec- 
tion at  the  present  time. 

It  is  therefore  apparent,  in  view  of  the  civil 
service  legislation  existing  in  1894,  and  the 
history  of  this  section  of  the  Constitution  under 
review  in  the  constitutional  convention,  that  it 
was  the  intention  of  the  framers  of  the  Consti- 
tution to  place  all  the  citizens  of  the  state  on 
an  equality  as  to  examinations  to  determine  the 
merit  and  fitness  of  those  who  desired  an  ap- 
pointment in  the  civil  service.  It  was  only 
after  long  debate,  and  the  defeating  of  a  num- 
ber of  more  radical  amendments  in  the  conven- 
tion, that  the  veterans  of  the  civil  war  secured 
preference  in  appointment  and  promotion 
without  regard  to  their  standing  on  any  list 
from  which  appointment  and  promotion  could 
be  made.  It  seems  to  us  clear  that  this  section 
of  the  Constitution,  read  according  to  its  letter 
and  spirit,  contemplates  that  in  all  examina- 
tions, competitive  and  noncompetitive,  the 
veterans  of  the  civil  war  have  no  preference 
over  other  citizens  of  the  state;  but  when,  as  a 
result  of  those  examinations,  a  list  is  made  up 
from  which  appointments  and  promotions  can 
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be  made,  coDsisting  of  those  whose  merit 
and  fitness  have  b^n  duly  ascertaioed,  then 
the  veteran  is  entitled  to  preference  with- 
out regard  to  his  standing  on  that  list. 

We  come,  then,  to  consider  the  act  of  1895, 
which  provides  in  substance,  that,  as  to  honor- 
ably discharged  soldiers  and  sailors  of  the  late 
civil  war,  competitive  examinations  shall  not 
be  deemed  practicable  or  necessary,  in  cases 
where  the  compensation  or  other  emolument 
of  the  office  does  not  exceed  $4  per  day.  It  is 
verjr  clear  that  this  act  is  in  conflict  with  the 
section  of  the  Constitution  we  have  examined 
and  construed.  In  the  first  place,  this  act  re- 
fers only  to  veterans  of  the  civil  war,  and  cre- 
ates a  favored  class.  The  veteran  who  seeks  a 
place  in  the  civil  service  where  compensation 
does  not  exceed  $4  per  day  Is  exempted  from 
competitive  examination,  while  every  other 
citizen  must  submit  to  it.  This  is  contrary  to 
the  letter  and  spirit  of  the  Constitution,  and 
renders  the  act  void.  There  is,  however,  an- 
other provision,  fatal  to  the  act.  wherein  it 
arbitrarily  declares  that,  as  to  veterans,  competi- 
tive examinations  shall  not  be  deemed  prac- 
ticable or  necessary  in  cases  where  compensa- 
tion does  not  exceed  $4  per  day.  While  it  is 
true  that  the  Constitution  contemplates  that  it 
may  not  always  be  practicable  to  ascertain 
merit  and  fitness  by  examinations,  or  to  have 
these  examinations  competitive,  yet  a  mere 
arbitrary  declaration  in  an  act  of  the  legislature 
that  competitive  examinations  of  veterans  are 
impracticable  in  cases  where  the  compensation 
does  not  exceed  $4  per  day  is  in  plain  viola- 
tion of  the  provisions  of  the  Constitution  mak- 
ing competitive  examinations  necessary.  It 
needs  no  argument  to  demonstrate  that  the  rate 
of  compensation  attaching  to  an  office  is  no  test 


of  the  practicability  of  subjecting  the  applicant 
for  the  position  to  a  competitive  examination. 

It  is  not  necessary,  at  this  time,  to  define 
and  limit  the  power  here  conferred  upon  the 
legislature.  It  is  enough  to  say  that  the  at- 
tempted exercise  of  power  in  the  act  of  1895 
is  void.  It  is  quite  possible  there  are  or 
will  be  offices  and  positions,  by  reason  of 
peculiar  duties,  which  experience  will  demon- 
strate cannot  be  filled  by  competition,  and 
when  such  a  case  arises  it  will  be  competent 
for  the  legislature  to  provide  for  it  by  an  apv 
propriate  act  disclosing  the  circumstances 
which  justify  its  intervention. 

We  have  been  urgently  requested  to  con- 
strue the  civil  service  section  of  the  Constitu- 
tion, and  the  subsequent  legislation  to  enforce 
it,  so  as  to  protect  the  veterans  of  the  civil  war 
in  their  declining  years  when  seeking  positions 
wherein  to  earn  an  honest  living.  We  have 
but  one  duty  to  discharge  at  this  time,  and  that 
is  to  construe  the  Constitution  as  written, 
and  to  determine  the  validity  of  legislation 
seeking  to  enforce  it.  The  status  of  the  war 
veterans  in  the  civil  service  was  fixed  by  the 
constitutional  convention  of  1894,  and  if  it  is 
not  satisfactory  to  the  people  the  remedy  is 
with  them.  We  are  fully  convinced,  how- 
ever, of  the  wisdom  of  a  well-regulated  civil 
service  in  the  state  and  all  its  civil  divisions. 
Experience  has  demonstrated  that  competitive 
examinations  have  greatly  benefited  the  pub- 
lic service.  This  being  so,  the  war  veterans, 
in  common  with  all  other  good  citizens,  will 
favor  a  rigid  enforcement  of  the  civil  service 
provisions  of  the  Constitution. 

The  order  appealed  from  should  be  affirmed. 

All  concur,  except  Vann,  J.,  not  sitting. 
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*WheFe  a  sur^on,  shown  to  be  duly 
qnalified  in  his  profession,  testifies  fully  be- 
fore the  Jury  as  to  the  condition  In  nrhich  he 
found  a  limb  that  bad  previously  been  ampu- 
tated, he  may  properly  be  asked  what,  in  his 
opinion,  was  the  cause  of  the  condition  in  which 
he  found  the  limb. 

(July  2, 1896.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
District  Court  for  Stutsman  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  alleged  malpractice.  Be- 
versed. 

*Headnote  by  Barthoi^omew,  J. 

Note.— For  some  cases  as  to  the  admissibility  of 
the  opinions  of  witnesses,  see  Graham  v.  Pennsyl- 
vania Co.  (Pa.)l:{  L.  R.  A.  298,  and  no/c;  and  Pull- 
man Palace  Car  Co.  v.  Smith  (Tex.)  13  L.  R.  A.  215. 
85  L.  R.  A.  29 


The  case  sufficiently  appears  in  the  opinion. 

Messrs.  M.  A.  HUdreth  and  John 
Knauf,  for  appellant: 

An  expert  witness  is  allowed  to  give  his 
opinion  as  to  the  cause  of  a  condition  based  on 
his  personal  knowledge  of  that  condition  as  it 
existed  at  the  time  or  times  of  which  he  testi- 
fied. 

Rogers,  Expert  Testimony,  353;  Louisville, 
N.  A.  (ft  G.  B,  Co.  V.  Ilolsapple,  12  Tnd.  App. 
301;  Omaha  &  B.  F.  B.  Go.  v.  Brady,  89  Neb.  27; 
yfoyer  v.  New  York  C.  cfe  H.  B.  B.  Co.  98  N. 
Y.  646;  State  v.  JTaiVfr,  86  W.  Va.  757;  1 
Thomp.  Trials,  g  589. 

It  is  not  necessary  to  assume  a  state  of  facts 
in  those  cases  in  which  the  expert  is  personally 
acquainted  with  the  material  facts  in  the  case. 

Rollers,  Expert  Testimony,  75,  and  cases 
cited. 

The  witness  being  an  expert  the  question 
was  proper. 

Dickenson  v.  Fitehburg,  13  Gray,  546;  1 
Thomp.  Trials,  §§  597-604;  Ropers,  Expert 
Testimony,  64-68;  Carpenter  v.  Blake,  2  Lans. 
206. 

It  is  proper  to  assume  within  the  limits  of 
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the  evidence  SDy  state  of  facts  which  he  claims 
the  evidence  justifies,  and  have  the  opinion 
of  the  expert  upon  the  facts  so  assumed. 

Omaha  d  R.  F.  R.  Co.v.  Brady,  supra;  Jor- 
dan V.  People^  19  Colo.  417;  Davidson  v.  State, 
135  Tnd.  264;  Cowley  v.  PeopU,  88  N.  Y.  464. 
88  Am.  Rep.  464;  Guiterman  v.  Liverpool,  N. 
T,  it  P.  8.  8.  Co.  88  N.  Y.  858;  1  Thomp. 
Trials,  §§  607-611;  Baker  v.  SiaU,  80  Fla.  41, 
Rogers,  Expert  Testimony,  65. 

Whether  a  physician  has  in  a  given  case 
adopted  the  proper  treatment  is  a  question  on 
which  the  opinions  of  medical  men  of  the  same 
school  may  be  received  in  evidence,  and  they 
may  state  whether,  in  their  opinion,  the  treat- 
ment was  proper  or  not, — whether  it  was  in 
conformity  with  the  rules  and  practice  of  the 
profession. 

Rogers,  Expert  Testimony,  49;  Wright  y. 
Hardy,  22  Wis.  848. 

When  there  is  evidence  tending  to  prove  a 
proposition  of  fact,  whether  it  is  sufficient  to 
establish  the  fact  is  a  question  for  the  jury,  and 
not  for  the  court  The  verdict  of  the  jury  is 
contrary  to  law. 

1  Thomp.  Trials,  §  1037;  Wallace  v.  Subur- 
Ian  R.  Co.  26  Or.  174,  25  L.  R.  A.  668;  Ber- 
bert  V.  Drtfvr,  28  Or.  462;  Hudson  v.  Weir,  29 
Ala.  294;  Consolidated  Land  d  L  Co,  v.  Haw- 
ley  (S.  D.)  68  N.  W.  904:  Hormann  v.  SheHn 
(S.  D.)  60  N.  W.  145;  Hahig  v.  Layne,  88  Neb. 
748;  i7nwn  Stock  Yards  Co,  v.  Conoyer,  88  Neb. 
488;  Pullman's  Palace  Car  Co,  v.  Laack,  148 
ni.  242,  18  L.  R.  A.  215;  New  T<yrk,  N,  H,  d 
H,  R,  Co.  V.  Blessing,  67  Fed.  Rep.  277. 

Where  a  surgeon  Is  sent  for  to  attend  a  pa- 
tient the  effect  of  his  responding  to  the  call,  in 
the  absence  of  any  special  agreement,  will  be 
an  engagement  to  attend  to  the  case  as  long  as 
it  requires  attention,  unless  he  gives  notice  of 
his  intention  to  discontinue  his  visits  or  is  dis- 
missed by  the  patient,  and  he  is  bound  to  exer- 
cise reasonable  and  ordinary  care  and  skill  in 
determining  when  his  attendance  should  cease. 
Under  the  circumstances  of  thfs  case  was  it  not 
negligence  of  a  gross  character  for  defendant 
to  let  plaintiff  shift  for  himself? 

Dale  V.  Donaldson  Lumber  Co,  48  Ark.  188; 
Ritchey  V.  West,  28  III.  889;  Bdllou  v.  Prescott, 
64  Me.  805:  Potter  v.  Virgil,  67  Barb.  578;  Bar- 
bour V.  Martin,  62  Me.  586;  Bemus  v.  Howard, 
8  Watts,  256. 

Mr.  Edf^ar  W.  Camp,  for  respondent: 

No  surgeon  shall  be  mulcted  for  malpractice 
gimply  because  what  he  did  turned  out  unfor- 
tunately; nor  can  the  result  be  considered  as 
evidence  tending  to  show  lack  of  judgment  or 
care  in  the  treatment. 

2  Shearm.  &  Redf.  Neg.  465;  State,  Janney, 
V.  Housekeeper,  70  Md.  162,  2  L.  R.  A.  587; 
Ely  V.  Wilbur,  49  N.  J.  L.  685,  60  Am.  Rep. 
668:  8  Whart.  &  S.  Med.  Jurisp.  t^  757;  Reber 
V.  Herring,  115  Pa.  599;  Hitchcock  v.  Burgett, 
88  Mich.  501. 

Of  all  testimony  that  of  medical  experts  is 
most  unreliable.  Inspired  by  a  fee  or  that 
jealousy,  which  is  the  bane  of  their  profession , 
animated  by  pride  of  opinion,  and  a  determi- 
nation to  see  "their  side"  win,  xhe^  go  upon 
the  stand  and  give  any  opinion  which  the  ex- 
iffencies  of  the  case  require,  wholly  regardless 
of  the  facts. 

Rush  V.  McOee,  86  Ind.   69;  8  Whart.  &  S. 

85  L.  R.  A. 


Med.  Jurisp.  737;  1  Whart.  &  S.  Med.  Jurisp. 
85,  288;  Whart.  Ev.  ^  454,  RcberU  v.  New 
York  Elev.  R.  Co,  128  N.  Y.  455,  13  L.  R  A. 
499. 

The  tendency  is  therefore  to  restrict  within 
close  limits  this  medical  expert  testimony. 

Briggs  v.  Minneapolis  Street  R.  Co,  52  Minn. 
36;  Feiguson  v.  HubbeU,  97  N.  Y.  507, 49  Am. 
Rep.  544;  Frankfort  v.  Manhattan  R,  Co.  12 
Misc.  13;  Brant  v.  Lyons,  60  Iowa,  172;  Noonan 
V.  State,  55  Wis.  258;  Spear  v.  Hiles,  67  Wis. 
361. 

No  inspection  after  an  injury  is  healed,  apart 
from  some  knowledge  of  the  character  of  the 
injury  and  the  method  of  treatment,  could  en- 
able even  a  medical  expert  to  decide  upon  the 
merits  or  demerits  of  the  attending  surgeon. 

Carstens  v.  Hanselman,  61  Mich.  426. 

The  objection  is  good,  not  only  for  the  rea- 
son that  there  was  no  basis  for  the  answer,  but 
for  two  other  reasons; 

1.  It  asked  the  witness,  In  effect,  to  tell  the 
jury  to  render  a  verdict  for  the  plaintiff;  it  sub- 
mitted the  whole  case  to  the  expert. 

United  States  v.  McGlue,  1  Curt.  C.  C.  1; 
Rex  V.  Wright,  Russ.  &  R.  C.  C.  457;  Farrell  v. 
Brennan,  82  Mo.  328, 82  Am.  Dec.  137;  Briggs 
V.  Minneapolis  Street  R,  Co.  supra;  PyU  v. 
Pyle,  158  111.  289. 

And  it  was.  in  effect,  asking  the  witness  to 
draw  a  conclusion  of  fact,  viz.,  what  Dr.  Ran- 
kin really  did,  and  then  base  his  opinion  on 
that. 

SiUs  V.  Brown,  9  Car.  &  P.  604;  DexUr  ▼. 
HaU,  82  U.  S.  15  Wall.  9,  21  L.  ed.  78. 

2.  It  did  not  indicate  to  the  iury  on  what 
facts  or  assumed  facts  the  opinion  was  to  be 

Pyie  V.  PyU,  supra;  EUioU  v.  Russell,  92 
Ind.  526;  Carpenter  v.  Leavitt,  10  Misc.  49; 
Gregory  v.  New  York,  L,  E,  d  W.  R,  Co,  ^ 
Hun,  803;  Burns  v.  Barenfleld,  84  Ind.  48; 
Hiteheoek  v.  BurgeU,  88  Mich.  501. 

Bartholomew*  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  for  damages  for  malprac- 
tice in  the  amputation  of  a  leg.  There  is  but 
one  question  in  the  case  although  presented  in 
a  vanety  of  forms,  and  it  is  this:  Is  it  legally 
competent,  in  order  to  show  malpractice,  for  a 
surgical  expert,  with  the  results  of  a  surgical 
operation  performed  nearly  two  years  prior  be- 
fore him,  either  through  his  own  personal  ex- 
amination and  investigation  of  that  result,  or 
through  an  hypothetical  question  placing  the 
results  properly  before  him,  to  give  an  opinion 
as  to  the  cause  or  causes  that  produced  the  re- 
sults? The  trial  court  held  that  it  was  not. 
We  reach  the  opposite  conclusion,  while  ad- 
mitting that  the  question  is  close,  and  that  au- 
thorities can  be  found  that  ^ve  support  to  the 
ruling  of  the  trial  court.  The  authorities  are 
not  uniform.  Each  case  seems  to  have  been 
ruled  to  some  extent  by  its  own  attendant  cir- 
cumstaoces.  Courts,  as  a  rule,  entertain  an 
aversion  to  expert  testimony,  particularly  medi- 
cal and  surgical  expert  testimony,  and  expe- 
rience no  doubt  warrants  the  aversion,  yet  it  is 
well  understood  that  expert  testimonv  is  often 
indispensable;  cases  must  be  decided  upon 
that  class  of  testimony.  Its  weight  or  lack 
of  weight  may  often  be  matter  of  embarraas- 
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ment  for  a  jury,  but  courts  ought  uot  to  ex- 
clude it  for  that  reason.  There  are  cases 
where  a  le^iveD  result  might  be  produced  by  so 
many  different  causes,  and  of  so  nearly  equal 
probability,  that  it  might  be  very  difficult  to 
assign  the  true  cause.  Yet  where*  it  is  a  mat- 
ter that  must  be  determined  from  scientific  in- 
vestigation and  information,  and  from  that 
only,  it  is  difficult  to  see  why  a  witness  who 
has  shown  himself  possessed  of  the  requisite 
scientific  knowledge  should  not  be  allowed  to 
state  what,  in  his  opinion,  was  the  cause  of 
the  effect.  Of  course,  the  weight  to  be  given 
to  the  opinion  might  be  but  little,  but  a  party 
ought  to  be  permitted  to  present  it.  Other 
cases  may  arise  where,  from  a  scientific  stand- 
point, a  certain  effect  could  be  produced  only 
from  one  cause.  In  such  a  case  no  one  would 
question  but  that  the  scientist  might  be  asked 
what,  in  his  opinion,  was  the  cause  of  the 
effect;  and  yet  the  inherent  nature  of  the  tes- 
timony is  not  different  in  the  two  cases.  It 
differs  only  in  the  weight  to  be  given  to  it. 
This  view  of  the  law  would  seem  to  be  some- 
what opposed  to  the  views  expressed  in  Spear 
V.  HUes,  67  Wis.  361.  But  that  case  does  not 
purport  to  announce  any  general  rule.  Its 
facts  were  exceptional.  It  was  an  action  for 
malicious  prosecution,  brought  by  a  woman 
who  had  been  arrested  and  imprisoned.  By 
the  expert  testimony  the  plaintiff  sought  to 
establish  a  fact  to  augment  her  damafi:es.  The 
court  held  that  it  was  not  a  proper  element  of 
damage,  but  also  held  that  the  expert  could  not 
give  his  opinion  that  a  certain  condition  was 
the  result  of  a  certain  cause,  because  it  was 
common  knowledge  that  so  many  other  causes 
might  have  produced  the  same  result.  Noavan 
V.  5tefe,  56  Wis.  258,  is  also,  perhaps,  an  au- 
thority in  respondent's  favor.  Hanselman  v. 
Carstens,  60  Mich.  187,  cited  by  respondent,  is 
not  in  point,  as  the  court  was  then  discussing 
a  different  question;  and  Brant  v.  Lyon»,  60 
Iowa,  172,  also  cited,  Is,  we  think,  in  appel- 
lant's favor.  Rogers  on  Expert  Testimony,  at 
page  353,  thus  states  the  rule:  "But  an  ex- 
pert, speaking  on  a  question  of  science,  can  be 
asked,  in  the  presence  of  a  given  effect,  of 
what  causes  it  either  was  or  might  be  the  result- 
ant. Such  an  inquiry  is  not  regarded  as  specu- 
lative in  any  objectionable  sense,  but  is  a  com- 
mon and  proper  mode  of  examination."  And 
in  Lawson,  Expert  Evidence.  144,  it  is  stated 
that  the  opinion  of  a  medical  expert  may  be 
based  upon  his  acquaintance  with  the  party 
under  investigation,  on  a  medical  examination 
of  him  which  he  has  made,  or  upon  an  hypo- 
thetical case  stated.  And  see  also  Omaha  i  R. 
V,  R.  Co.  v.  Brady,  39  i^eb.  27;  Louisville.  N. 
A.  db  C.  R.  Co,  V.  EoUappU,  12Ind.  App.  301; 
Moyer  v.  New  Tork  C.  d  H,  R.  R.  Co.  98  N. 
Y.  645.  These  cases  and  many  others  show 
that  when  the  facts  are  known,  and  have  been 
testified  to  by  the  expert,  it  is  not  necessary  to 
put  an  hypothetical  question .  See  Rogers,  Ex- 
pert Testimony,  75,  and  cases  cited.  In  this 
case  plaintiff,  who  was  in  the  employ  of  the 
Northern  Pacific  Railway  Company,  had  his 
foot  run  over  and  crushed  by  the  cars  on  May  5, 
1893.  On  that  same  day  his  leg  was  amputated 
by  defendant,  and  he  was  sent  to  the  hospital 
at  Brainard,  Minnesota,  where  he  remained 
for  about  two  months.  At  that  time  the  wound 
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was  not,  and  never  was,  entirely  healed,  until 
after  the  second  amputation.  The  pain  never 
left  it,  and  at  times  was  intense.  Finally,  in 
March,  1895,  a  second  amputation  was  per- 
formed, and  the  limb  healed,  and  all  pain 
ceased.  This  second  amputation  was  per- 
formed by  Drs.  Vidal.  De  Puy,  and  Morse. 
These  gentlemen  were  severally  sworn  as  ex- 
pert witnesses  for  plaintiff.  They  testified  in 
detail  as  to  the  condition  of  the  limb  and  the 
patient  at  the  time  of  the  second  amputation. 
After  having  so  testified,  each  expert  witness 
was  asked:  "What,  in  your  opinion,  was  the 
cause  of  the  condition  in  which  you  found  the 
limb  at  the  time  you  made  the  examination 
and  amputation  r  And  to  Dr.  De  Puy  an 
hypothetical  question  was  put  incorporating 
the  facts  to  which  plaintiff  had  testified  as  to 
his  injury.  The  witnesses  were  not  permitted 
to  answer.  It  will  be  noticed  that  they  were 
not  asked  whether  or  not  some  specified  fact 
was  not  the  cause.  They  were  left  free  to  as- 
sign whatever  cause  their  judgment  dictated. 
It  may  be  conceded,  however,  that  the  ultimate 
object  was  to  show  that  an  improper  or  un- 
skilful amputation  was  the  cause  of  the  con- 
dition. Certainly  that  was  a  probable  cause. 
Other  circumstances  or  events  might  have  in- 
tervened, and  produced  the  results.  But  the 
question  did  not  ask  for  a  mere  possibility. 
We  go  no  further  than  the  facts  of  this  case 
require.  But  these  opinions,  if  given  as  an- 
ticipated, would  have  concluded  nothing. 
They  would  have  gone  to  the  jury  for  what 
they  were  worth.  It  was  still  open  to  the  de- 
fendant to  show  that  the  original  amputation 
was  skilfully  and  properly  performed  ;  still 
open  to  him  to  show  that  other  ciicumstances 
and  events  influenced  or  produced  the  results; 
still  open  to  him  to  show  by  other  expert  tes- 
timony, if  he  could,  that  the  opinions  of  plain- 
tiff's experts  were  unwarranted  in  scientific 
surgery.  But  the  questions  as  asked  should 
have  been  answered. 

Reversed,  and  a  new  trial  ordered. 

All  concur. 


Wilbur  J.  HARTZELL,   Appt., 

V. 

Anders  A.  VIGEN  et  al.,  Respts. 
( N.D ) 

*1.  The  words  ''subject  of  the  action/*  as 

found  in  subdivision  8,  9  6204,  MIdd.  Gen.  Stat. 
1894,whicli  requires  the  plaintiff  who  desires  to 
serve  a  summons  by  publlcatioD  to  make  afiAdavit 
amonflf  other  thiniES,  that  the  court  has  jurisdic- 
tion of  the  subject  of  the  action,  relate  to  the 
controversy  between  the  parties,  and  not  the 
property  of  tbe  defendant .  that  has  previously 
been  seized  on  attachment. 

2.  The  atta4shment  by  gramishment  of 
property  of  defendant  upon  which  the  irar- 
nisbee  has  a  lien  is  sufficient,  under  Minnesota 
statutes  cited  in  the  opinion,  to  erive  a  court  Ju- 
risdiction to  render  a  valid   Judgment  in  rem 

*Headnotes  by  Babtholomsw,  J. 
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against  a  nonappeaiing  nonresident  defendant 
served  by  publication  only.  The  court  has  power 
to  make  all  necessary  orders  for  the  ultimate  ap- 
plication of  defendant's  interest  in  the  property 
in  satisfaction  of  such  Judgrment. 
(Corliss,  J.,  dissents,) 

(f^ovember  10, 1896.) 

APPEAL  by  plaintiff  from  a  judgment  o  f 
the  District  Court  for  Cass  County  in 
favor  of  defendants  in  an  action  brought  to  en- 
force payment  of  a  promissory  note.  Be- 
Tened. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ball.  Wataon,  s  Maclay,  for 
appellant: 

The  court  could  not  have  jurisdiction  of  the 
action  without  also  having  jurisdiction  of  the 
subject  of  the  action.  The  subject  of  the  action 
was  the  indebtedness  of  Rustad  to  McEindlv; 
and  when  it  is  stated  that  the  court  had  juris- 
diction of  the  action,  and  is  shown  that  the  ac- 
tion arises  upon  contract,  it  is  a  direct  allega- 
tion that  the  subject  of  the  action  is  a  contract, 
and  that  the  court  has  jurisdiction. 

That  it  is  not  easy  to  deOne  exactly  the  mean- 
ing of  the  phrase  "subject  of  the  action"  ap- 
pears plainly  in  the  cases  and  authorities 
which  have  discussed  it. 

Pom.  Rem.  &  Rem.  Rights,  §g  475.  487- 
490.  775,  776.  794;  Bliss.  Code  PI.  §§  126.  873, 
875;  McKinney  v.  CoUins,  88  N.  Y.  216. 

Whatever  its  meaning,  the  courts  have  uni- 
formly held  that  it  did  not  mean,  in  actions 
in  which  attachment  or  garnishment  was  used, 
the  property  seized  or  attached;  and  that  the 
requirement  that  the  court  must  have  "juris- 
diction of  the  subject  of  the  action"  did  not 
mean  that  the  court  must  have  acquired  juris- 
diction by  seizing  property  of  the  defendant 
before  ordering  the  publication  of  the  sum- 
mons. 

Hulbert  v.  Hope  Mut.  Ins.  Co.  4  How.  Pr. 
875;  Force  v.  Qoioer,  23  How.  Pr.  294;  Fiske 
V.  Anderson,  38  Barb.  71;  Corson  v.  Ball,  47 
Barb.  452;  Kerr  v.  Mount,  28  N.  Y.  659;  Mc- 
Kinney V.  Collins,  supra;  Bryan  v.  University 
Fab.  Go.  112  K  Y.  882.  2  L.  R.  A.  638:  Jart^w 
V.  Barrett,  14  Wis.  591;  Stone  v.  Myers,  9 
Minn.  303,  86  Am.  Dec  104:  ClelandY,  Tater- 
nier,  11  Minn.  194;  Iowa  State  Sav.  Bank  v. 
Jacobson  (8.  D.)  66  N.  W.  453. 

That  this  was  the  proper  construction  is  also 
shown  by  the  rules  of  court. 

Rule  85.  N.  Y.  Sup.  Ct.  1858;  McKinney  v. 
Collins,  88  N.  Y.  223;  Rule  26,  Dak.  Dist.  Ct. 
3  N.  D.  p.  xxxi. 

In  Iowa  State  Sav.  Bank  v.  Jacohson,  supra, 
the  court  treats  the  words  "subject  of  the  ac- 
tion" as  synonymous  with  "subject-matter.'* 

Some  of  the  cases  decided  before  Pennoyer 
V.  Neff.  95  U.  8.  714,  24  L.  ed.  565,  held  that 
a  judgment  in  personam  rendered  against  a 
nonresident  who  did  not  appear  in  the  action, 
on  a  service  by  publication,  was  valid,  at  least 
to  the  extent  of  the  value  of  property  in  the 
state  at  the  time  the  action  was  begun,  whether 
it  was  attached  before  judgment  or  not.  It  is 
now  acknowledged  in  all  jurisdictions  that  the 
law  is  otherwise,  and  the  cases  are  cited  here 
only  for  the  purpose  of  showing  what  construc- 
tion the  courts  placed  upon  the  meaning  of 
the  term  "subject  of  the  action." 
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If  the  property  were  seized  before  or  at  the 
time  the  summons  was  served — that  is,  the 
date  of  the  last  publication ,-^t  ought  to  be  suf- 
ficient. 

Cooper  V.  Reynolds,  77  U.  S.  10  Wall.  308, 
318,  820,  19  L.  ed.  981.  988. 

Inasmuch  as  the  affidavit  for  publication  in 
the  present  case  showed  fullv  the  nature  of 
the  action,  and  that  the  court  had  jurisdiction, 
there  was  a  substantial  and  sufficient  compli- 
ance with  the  requirement  of  the  statute. 

Inglee  v.  Welles,  53  Minn.  197;  Crombie  v. 
LittU,  47  Minn.  681;  Maj<yrs  v.  Edwards,  86 
Neb.  56;  Sfiippen  v.  Kimball,  47  Kan.  173;  An- 
dersony.  Ooff,  72  Cal.  65;  McCormickr.  Pad- 
dock,  20  Neb.  486;  PHtiford  v.  Zoellner,  45 
Mich.  358;  Martin  v.  Pond,  30  Fed.  Rep.  19; 
Cooper  V.  Reynolds,  77  U.  8.  10  WaU.  308,  19 
L.  ed.  931. 

The  notes  found  in  the  possession  of  the  ffar- 
nishee,  as  a  pledge,  were  subject  to  garnish- 
ment. They  constituted  property  and  effects 
of  the  defendant  Rustad  in  the  hands  and 
under  the  control  of  the  garnishee. 

Minn.  Stat.  §  6316;  Trunkey  v.  Crosby,  88 
Minn.  464;  Ide  v.  Harwood,  80  Minn. 
191;  Cole  V.  Sater,  6  Minn.  468;  McCann  ▼. 
Randall,  147  Mass.  81;  Stormy.  CoUthausen,  88 
Wis.  189;  La  Crosse  Nat.  Bank  v.  Wilson,  74 
Wis.  891;  Elsery,  Rommel,  98  Mich.  74. 

The  law  of  Minnesota  governed  the  question. 

Cronan  v.  Fox,  50  N.  J.  L.  417.  and  cases 
there  cited. 

The  contingency  which  renders  a  debt  non- 
gamishable  must  be  a  part  or  condition  of  the 
contract  itself  out  of  which  the  alleged  in- 
debtedness grows,  and  not  a  mere  uncertainty 
as  to  how  the  account  or  balance  may  stand. 

Thomdike  v.  DeWolf,  6  Pick.  120;  Wd)Ster 
Wagon  Co.  v.  Home  Ins.  Co.  27  W.  Va.  814; 
New  England  Marine  Ins.  Co.  v.  Chandler,  16 
Mass.  275;  Dwinely.  Stone,  80  Me.  884;  8  Am. 
&  £ng.  Euc.  Law,  p.  1195,  note  2;  Trunkey  v. 
Crosby,  supra. 

The  judgment  in  the  Minnesota  action  was 
entered  in  strict  accordance  with  the  provi- 
sions of  the  Statute,  §  5854,  subd.  8.  and  was 
valid  to  the  extent  of  the  value  of  the  property 
attached. 

Cousins  V.  Alworth,  44  Minn.  506,  10  L.  R. 
A.  504;  Anderson  v.  Ooff,  and  Cooper  v.  Rey- 
nolds, supra. 

The  attachment  is  only  a  provisional 
remedy  in  the  section,  pursued,  not  as  an  in- 
dependent proceeding,  but  in  aid  of  the  action, 
and  "  as  security  for  the  satisfaction  of  such 
judgment  as  the  plaintiff  may  recover." 

Heffner  v.  ^tw,  29  Minn.  110. 

If  the  defendant  appears  in  the  action  it 
bears  no  resemblance  whatever  to  a  proceedioff 
in  rem.  And  if  in  such  case  it  is  conceded 
that  it  is  merely  an  action  in  personam,  then 
it  must  follow  that  it  was  an  action  in  personam 
from  the  time  it  was  instituted. 

Pennoyer  v.  Neff,  95  U.  8.  714,  24  L.  ed. 
565. 

There  is  a  satisfactory  explanation  of  the  ex- 
istence of  the  requirement  that  the  affidavit 
should  state  that  the  action  was  one  arising  on 
contract. 

Courts  of  general  jurisdiction  had  no 
jurisdiction  of  obligations  arising  in  pro- 
bate matters;  neither  did  they  have  any  juris- 
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diction  in  matters  of  original  cognizance  in  the 
supreme  court,  nor  of  civil  actions  when  the 
sum  in  controversy  was  less  than  $100. 

The  phrase  **  jurisdiction  of  the  subject  of 
the  action"  is  clearly  used,  as  it  has  always 
been  used,  in  contradistinction  to  the  phrase 
"jurisdiction  of  the  parties  to  the  action." 

McKinney  v.  CoUiM,  88  N.  Y.  216;  HuWert 
V.  Hope  Mut,  Ins,  Co.  4  How.  Pr.  275. 

The  courts  of  New  York,  Minnesota,  and 
Wisconsin  have  for  almost  fifty  years  con- 
strued the  phrase  to  mean  that  the  court  must 
have  jurisdiction  of  the  controversy  between 
the  parties  or  of  the  cause  of  action. 

Bulbert  v.  Hope  Mut  Ins.  Go.  supra;  White- 
head V.  Buffalo  dk  L.  B.  R.  Co.  18  How.  Pr. 
218;  Fiske  v.  Anderson,  88  Barb.  71;  Corson 
V.  Ball,  47  Barb.  452;  CUland  v.  rai>ern%er,  11 
Minn.  194;  Stone  v.  Myers,  9  Minn.  808,  88 
Am.  Dec.  104;  Jarvis  v.  Barrett,  14  Wis.  591; 
Bryan  v.  University  Pub.  Co.  112  N.  Y.  382, 
2  L.  R.  A.  688;  Iowa  8taU  Sat.  Bank  v.  Jacob- 
son  (8.  D.)  66  N.  W.  453;  Bliss,  Anno.  Code 
1878,  1  488,  note. 

Messrs.  Benton  &  Amidon*  for  respond- 
ents: 

The  affidavit  on  which  the  service  by  publi- 
cation was  made  is  insufficient  to  authorize 
such  service,  for  the  reason  that  the  statute  re- 
(^uires  the  affidavit  to  state  "the  court  has  jur- 
isdiction of  the  subject  of  the  action,"  whereas 
the  affidavit  filed  simply  states  that  *'the  court 
haslurisdiction  of  this  action." 

The  statutory  authority  must  be  followed, 
both  in  the  letter  and  spirit  of  the  law.  This 
must  appear  affirmatively.  Presumptions  will 
not  do. 

Corson  y.  Shoemaker,  55  Minn.  886;  Rhode 
Island  Hospital  Trust  Co.  v.  Keeney,  1  N.D.  411. 

As  soon  as  it  appears  that  the  defendant  is  a 
nonresident,  his  property  in  the  state  becomes 
the  measure  of  the  court's  power.  The  con- 
tract upon  which  the  action  is  brought  be- 
comes a  mere  incident.  The  property  of  the 
defendant  becomes  the  subject  of  the  action, 
and  its  application  to  the  plaintiff's  claim  be- 
comes the  object  of  the  action. 

Whether  the  court  has  jurisdiction  of  this 
subject  of  the  action  will  depend  upon  whether 
the  property  has  been  seized  under  process  of 
the  court.  The  jurisdiction  thus  becomes  a 
matter  of  fact  requiring  evidence  for  the  in- 
formation of  the  court. 

When  the  statute  requires  evidence  in  the 
form  of  affidavit  as  to  whether  the  court  has 
jurisdiction  of  the  subject  of  the  action,  that 
jurisdiction  must  be  dependent  upon  some  ex- 
traneous fact,  and  the  only  extraneous  facts 
which  confer  jurisdiction  are:  (1)  Service  of 
process  upon  the  person  to  confer  personal 
jurisdiction,  which  cannot  be  the  matter  re- 
ferred to  by  the  statute;  or  (2)  seizure  of  prop- 
erty to  confer  jurisdiction  over  property. 
Hence,  property  must  be  the  ''subject  of  the 
action"  referred  to  in  the  statute. 

The  statutes  2  &  3  Wm.  IV.  chap.  83;  4  &  5 
Wm.  IV.  chap.  82,  provided  that  an  absent 
defendant  might  be  served  with  a  copy  of  the 
bill  outside  of  the  jurisdiction  *'in  all  cases  in 
which  a  suit  has  been  instituted  concerning 
lands,  tenements,  or  hereditaments  situate  in 
England  or  Wales,  or  concerning  any  charge, 
lien,  judgment,  or  encumbrance  thereon,  or 
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concerning  any  money  vested  in  any  govern- 
ment 07  other  public  stock,  or  public  shares  in 
public  companies  or  concerns,  or  the  dividends 
or  produce  thereof. 

It  is  immaterial  whether  the  proceeding 
against  the  property  be  by  attachment  or  by 
bill  in  chancery.  It  must  be  substantially  a 
proceeding  in  rem.  BostceU  v.  Otis,  50  U.  8. 9 
How.  886,  18  L.  ed.  164. 

This  is  the  kind  of  service  referred  to  by  the 
New  York  commissioners  in  cases  in  equity,  in 
their  note  to  the  statute  which  permitted  pro- 
ceedings by  publication. 

This  phrase  will  be  found  very  frequently  in 
the  English  cases,  and  there  is  little  doubt  that 
the  commissioners  of  New  York  borrowed  the 
phrase  ''subject  of  the  action"  from  this  source, 
as  well  as  from  its  use  with  the  same  meaning 
in  the  cases  on  equity  pleading. 

Cookney  v.  Anderson,  1  De  G.  J.  &  S.  865; 
Pom.  Rem.  &  Rem.  Rights,  g  487. 

The  court  obtains  no  personal  jurisdiction 
over  nonresident  defendants  by  service  of  pro- 
cess by  publication:  the  action,  though  in  per- 
sonam at  the  time  of  its  commencement,  be- 
comes, as  soon  as  it  appears  that  the  defendant 
cannot  be  served  with  process,  an  action  in 
rem,  and  the  sole  power  of  the  court  is  to  apply 
the  propertv  of  the  defendant  within  its  juris- 
diction to  the  satisfaction  of  the  amount  that 
shall  be  adjudged  to  be  due  the  plaintiff. 

Pennoyer  v.  Nef,  95  U.  8.  714,  24  L.  ed.  565: 
Cooper  V.  Reynolds,  77  U.  8.  10  Wall.  308,  19 
L.  ed.  981. 

How  is  jurisdiction  in  actions  in  rem  ob- 
tained? The  first  step  is  to  seize  the  property 
to  be  affected;  after  this  the  court  warns  per- 
sons in  interest  by  the  posting  or  publication 
of  its  monition. 

Conkling,  Admiralty,  pp.  150,  151;  Bene- 
dict, Admiralty,  §§  484,  435. 

The  term  "subject  of  the  action"  refers  to 
property  that  has  been  seized  under  attach- 
ment. 

MeKinney  v.  Collins,  88  N.  Y.  216. 

The  courts  in  Minnesota  have  been  very 
strict  in  holding  that  every  provision  of  the 
statute  must  be  literally  complied  with. 

Corson  v.  Shoemaker,  55  Minn.  386;  Barber 
V.  Morris,  37  Minn.  194. 

The  notes  which  the  plaintiff  sought  to 
reach  by  garnishment  proceedings  were  held 
as  collateral  for  an  indebtedness  which  was 
not  then  due,  and  were  therefore  not  subject 
to  garnishment. 

Wade,  Attachm.  g§  2,  8,  and  330. 

Rustad's  right  to  the  notes  was  contingent 
upon  the  happening  of  the  event  of  his  pay- 
ment of  the  debt,  and  until  it  happened  he  pos- 
sessed no  right  to  the  notes  whatever. 

Wheeler  v.  Day,  23  Minn.  545;  Thorp  v. 
Preston,  42  Mich.  511;  R^mell  v.  Felker,  54  Vt 
526;  Burling  v.  Peck,  41  Minn.  317. 

8ection  5827  of  the  Minnesota  statutes  clearly 
recognizes  that  property  held  as  these  notes 
were  is  not  subject  to  garnishment.  This  was 
the  well-established  rule  at  common  law. 

NeiU  V.  Rogers  Bros.  Produce  Co.  41  W.  Va. 
37;  Cross  v.  Brown,  19  R.  I.  — ;  Jones, 
Pledges.  §  878. 

The  statute,  recognizing  this  fact,  has  pro- 
vided a  method  whereby  such  property  may 
be  reached  by  a  garnishing  creditor.     The 
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statute  having  thus  expressly  provided  a 
method,  that  method  is  exchisive. 

Becker  v.  Ihinham,  27  Minn.  82. 

The  proceeding  only  reaches  the  right  or 
interest  of  the  debtor  in  the  property  at  the 
time  the  garnishment  summons  is  served. 

Minn.  Stat  g  5209;  2  Wade,  Attachm.  S  410; 
Hancock  v.  Coli/er,  99  Mass.  187.  96  Am.  Dee. 
730;  O'Brien  v.  Collins,  124  Mass.  98;  Godfrey 
V.  Macomher,  128  Mass.  189;  Morris  v.  Union 
P.  R.  Co.  56  Iowa,  185;  Thomas  v.  Gibbons,  61 
Iowa.  50;  Burlington  AM.  H.  E.  Co.  v.  Thomp- 
son, 31  Kan.  180,  47  Am.  Rep.  497;  GilUtte  v. 
Cooper,  48  Kan.  682;  Fleming  v.  Baxter,  20 
Colo.  288. 

Credite  of  a  nonresident  debtor  cannot  be 
reached  either  by  proceedings  in  attachment  or 
garnishment. 

Boot  dh  McB.  Bros.  v.  Davis,  51  Ohio  St.  29, 
23  L.  R.  A.  445;  Reno,  Nonresidents,  §  140. 

Bartholomew,  J.,  delivered  the  opinion 
of  the  court: 

This  action  is  based  upon  a  promissory  note 
executed  by  the  defendant  Vigen  in  favor  of 
the  defendant  Rustad.  The  note  represented 
a  portion  of  the  purchase  price  of  a  certain 
tract  of  land  in  Cass  county,  and,  concurrently 
with  the  execution  of  the  note,  Rustad  exe-  j 
cuted  a  contract  for  the  sale  of  said  land  to 
the  defendant  Vigen.  It  is  alleged  in  the 
complaint  that  Rustad  sold  and  transferred  the 
note  to  plaintiflf.  and  Rustad  was  made  party 
defendant,  and  as  to  him  a  decree  is  asked  con- 
firming in  plaintiff  all  Rustad's  ri^bis  under 
the  contract  of  sale,  which,  it  is  claimed, 
passed  to  the  plaintiff  by  the  purchase  of  the 
note,  and  as  incident  thereto.  Both  defend- 
ants answered,  denying  plaintiff's  ownership 
of  the  note.  This  was  the  only  issue  tried  be- 
low, and  defendants  prevailed.  Plaintiff 
brings  the  case  into  this  court. 

We  learn  from  the  record  that  the  plaintiff 
claims  the  ownership  of  the  note  by  virtue  of 
a  purchase  at  execution  sale  in  Hennepin 
county,  in  the  state  of  Minnesota,  which  exe- 
cution was  issued  upon  a  judgment  entered  in 
the  district  court  of  said  county,  in  an  action 
broueht  by  one  McKindly  aKainst  the  defend- 
ant Rustad.  A  duly  authenticated  transcript 
of  the  entire  record  in  that  case  was  offered  in 
evidence  by  appellant,  and,  on  objection,  was 
excluded.  From  that  record  we  learn  that 
Rustad  was  not  a  resident  of  the  state  of  Min- 
nesota when  sued  there,  but  was  a  resident  of 
this  state.  There  was  no  personal  service  of 
summons,  but  service  by  publication  was  made, 
or,  at  least,  attempted.  There  was  no  appear- 
ance, and  judgment  was  taken  by  default. 
A  writ  of  attachment  was  issued  about  the 
time  of  the  commencement  of  the  action,  and 
a  garnishee  summons  served  upon  the  Wash- 
ington Bank  of  Minneapolis.  The  disclosure 
of  the  garnishee  showed  that  the  bank  held 
Rustad's  note  for  over  $9,000,  on  which  over 
$7,000  remained  due  and  unpaid,  and  that,  as 
a  collateral  to  this  indebtedness,  the  bank  held 
notes  belonging  to  defendant  Rustad  to  the 
amount  of  about  $22,000.  Such  subseouent 
proceedings  were  had  in  the  case  that  all  the 
collateral  notes  remaining  in  the  hands  of  the 
garnishee  after  the  indebtedness  of  Rustad  to 
the  garnishee  was  satisfied  were  sold  on  execu- 
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tion  issued  upon  the  judgment  in  favor  of  Mc- 
Kindly and  againnt  Rustad,  and  plaintiff  herein 
became  the  purchaser  at  the  execution  sale. 
His  title  is  assailed  upon  grounds  which  go  to 
the  jurisdiction  of  the  district  court  of  Hen- 
nepin county,  in  the  state  of  Minnesota,  to  en- 
ter any  judgment  against  the  defendant  Ru- 
stad.   By  stipulation  in  this  case  the  statutes  of 
Minnesota,  as  published  in  1894,   are  to  be 
treated  as  in  the  record.    The  first  attack  upon 
the   judgment,    and  the   one   chiefly    relied 
upon,  related  to  an  alleged  defect  in  theaflSda- 
vit  for  publication  of  summons.     Section  5204 
of  said  Minnesota  statutes  specifies  the  cases 
wherein  service  may  be  made  by  publication, 
and  what  the   aflSdavit  must  contain,   and, 
among  others,  it  provides:    ** Third.    When 
the  defendant  is  not  a  resident  of  the  state,  but 
has  property  therein,  and  the  court  has  juris- 
diction of  the  subject  of  the  action."    In  the 
case  under  consideration  the  affidavit  omitted 
the  words  ''of  the  subject/'  making  the  allega- 
tion in  that  behalf   read  simply.  ''And  the 
court  has  jurisdiction  of  the    action."    It  is 
conceded  that,  in  order  to  confer  jurisdiction 
in  this  class  of  cases,  all  the  statutory  provisions 
relating  to  the  publication  of  summons  must  be 
substantially  complied  with  in  every  particu- 
lar.    Appellant  insists  that  there  was  substan- 
tial compliance  in  this  case,  and  that,  for  the 
purpose  of  this  particular  statutory  provision, 
the  two  phrases,  "jurisdiction  of  the  subject 
of  the  action,"  and  ''jurisdiction  of  the  action," 
are  identical  in  meaning,  and  have  reference 
only  to  the  cause  of  action  or  controversy  be- 
tween the  parties.    Respondents  insist  upon  a 
very  different  construction.     They  urge  that 
all  action  against  nonresidents,  where  personal 
service  witbin  the  state  cannot  be  made,  are, 
in  their  essential  nature,  actions  in  rem,  and 
not  in  personam,  and  that  the  subject  of  the 
action  is  the  res,  which  must  be  some  specific 
property,  which  has  been  seized  under  a  writ 
of  attachment  and  brought  under  the  control 
of  the  court,  so  it  may  by  proper  order  be  ap- 
plied to  the  satisfaction  of  any  judgment  that 
plaintiff  may  obtain  in  the   case.    This,    of 
course,  requires  that  a  writ  of  attachment  be 
issued,    and   properly    seized  thereunder,    in 
every  case  under  this  subdivision,  l)efore  an 
affidavit  for  publication  of  summons  can  prop- 
erly be  made.    It  is  conceded  by  respondents, 
for  the  purposes  of  this  point,  that  this  was 
actually  done  in  the  Minnesota  case.    On  the 
other  band,  it  is  conceded  by  appellant  that 
the  jurisdiction  must  come  through  the  allega- 
tions of  the  affidavit.    It  thus  becomes  neces- 
sary for  us  to  place  a  construction  upon  the 
subdivision  of  the    Minnesota   statute  above 
quoted.    It  would  have  afforded  us  immediate 
relief  could  we  have  found  a  construction  of 
the  language  by  the  very  able  supreme  court 
of  that  state.    But  the  point  seems  not  to  have 
been    raised    there.    Indeed,    the  authorities 
bearing   directly    upon  the   point   are   very 
few,  and  not  always  satisfactory.    We  have, 
however,  the  same   statute  in  this  state,  bor- 
rowed, as  was  the  Minnesota  statute,   from 
the  New  York  Code  of  Civil  Procedure  of 
1849.    It  must  be  conceded,  in  discussing  this 
proposition,  that  to  construe  the  words  ''sub- 
ject of  the  action"  to  mean  specific  property 
that  has  been  seized  in  the  action,  would  be» 
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perhaps,  in  the  interests  of  an  orderly  and  \o^- 
cal  practice;  that  it  would  more  nearly  assim- 
ilate actions  of  this  character  to  actions  purely 
in  rem;  that  it  would  more  certainly  give  to 
the  words  the  same  meaning  that  was  given  to 
them  in  chancery  actions  at  and  prior  to  the 
time  they  were  first  applied  to  law  actions. 
But  these  considerations  are  entirely  inadequate 
to  influence  a  court,  unless  it  be  reasonably 
certain  that  such  was  the  meaning  given  to  the 
words  by  the  legislature  when  it  used  them. 
In  Kansas  the  statute  specifically  provides  that 
in  this  class  of  cases  the  affidavit  for  order  of 
publication  shall  show  that  property  of  the  de- 
fendant has  been  seized  under  attachment  or 
some  provisional  remedy.  See  g  4155.  Qen. 
Stat.  1889.  and  the  Kansas  decisions  there  an- 
notated. No  doubt  this  is  a  wise  provision, 
but  it  is  not  reached  by  construction. 

Service  of  publication  is  of  comparatively  re- 
cent origin X  It  was  not  known  at  common  law. 
Hiere  an  absent  defendant  was  compelled  to  ap- 
pear by  means  of  the  writ  of  distringas,  requir- 
ing the  sheriff  to  seize  a  certain  amount  of  his 
property,  and  this  was  repeated  again  and 
again,  even  to  the  extent  of  outlawry,  if  neces- 
sary. In  England,  in  1832,  b^  statute,  service 
bv  publication  was  authorized  in  certain  cases  in 
chancery.  See  1  Dan.  Ch.  Pr.  pp.  449  et  seq. 
Similar  statutes  existed  in  New  York  and  per- 
haps in  other  states.  But  service  by  publica- 
tion in  a  law  action  was  unknown  fn  New 
York  until  the  adoption  of  the  Code  of  Civil 
Procedure  of  1849,  containing  the  provisions 
under  discussion.  It  will  be  instructive  to  dis- 
cover the  construction  put  upon  it  at  its  first 
appearance.  The  case  otHulbert  v.  Hope  Mut, 
Ins.  Co.  4  How.  Pr.  275,  was  decided  in  1850, 
and  it  was  held  that  it  was  not  necessary  that 
an  attachment  should  accompany  the  service 
of  summons,  but  that  it  might  be  served  after- 
wards. It  is  not  clear,  however,  that  this  par- 
ticular statute  was  in  the  mind  of  the  court 
when  the  ruling  was  made.  Nor  do  we  find 
any  authoritative  utterance  upon  the  point  in 
New  York  until  1858.  At  that  time  a  rule  of 
court  was  adopted,  known  as  **Rule  25,"  which 
provided  that  *in  actions  for  the  recovery  of 
money  only,  when  the  summons  has  been 
served  by  publication,  no  judgment  shall  be 
entered  unless  the  plaintiff,  at  the  time  of  mak- 
ing application  for  judgment,  shall  show  by 
affidavit  that  an  attachment  has  been  issued  in 
the  action  and  levied  upon  the  property  belong- 
ing to  the  defendant.''  If  the  statute  required 
that  property  should  be  attached  before  the 
affidavit  for  an  order  for  publication  could  be 
made,  and  that  such  affidavit  should  in  effect 
so  state,  then  it  was  entirely  incompetent  for 
the  court  to  declare  by  rule  that  it  should  be 
sufficient  if  property  had  been  attached  before 
the  application  for  judgment.  Hence  this  rule 
is  a  deliberate  declaration  of  the  judges  that 
the  statute  did  not  so  require.  In  fact,  the 
rule  was  announced  because  the  opposite  view 
prevailed.  It  had  been  held  in  New  York,  as 
it  was  subsequently  held  in  other  states,  that 
under  this  statute  it  was  competent  to  enter  a 
personal  judgment  against  a  nonappearing  de- 
fendant, served  by  publication  only,  and  upon 
such  a  judgment  general  execution  might  be 
issued,  under  which  any  property  in  the  state 
belonging  to  the  defendant  could  be  seized  and 
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sold.  See  Farce  v.  Ooioer,  23  How.  Pr.  294; 
Jarvis  v.  Barrett,  14  Wis.  591;  Stone  y.  Myers, 
9  Minn.  318  (Gil.  287),  86  Am.  Dec.  104;  Cle- 
land  V.  Tavemier,  11  Minn.  194  (Gil.  126). 
Under  the  New  York  rule  of  court  this  could 
not  be  done.  No  judgment  could  be  entered 
unless  property  of  the  defendant  had  been  at- 
tached at  the  time  of  the  application  for  judg- 
ment. But  the  fact  that  so  many  able  courts, 
acting  under  this  identical  statute,  held  that  no 
attachment  whatever  was  necessary  in  the  case, 
would  seem  to  be  almost  conclusive  against  re- 
spondents' position,  that  an  attachment  is  ab- 
solutely essential  before  publication  of  sum- 
mons. And  the  rule  of  court,  as  we  under- 
stand it,  was  not  based  upon  the  theory  that 
the  statute  required  any  attachment.  It  was 
based  upon  and  foreshadowed  those  great 
principles  enunciated  and  elucidated  in  1877 
by  the  Supreme  Court  of  the  United  States  in 
the  case  of  PennayerY,  Neff,  95  U.  S.  714.  24 
L.  ed.  565,— a  case  to  be  hereafter  further  no- 
ticed. In  the  case  of  Whitehectd  v.  Buffalo  db 
L.  H.   JR.  Co,  18  How.  Pr.  218,  this  same  lan- 

§uage,  but  in  another  provision,  was  under 
iscussion.  That  action  was  brought  in  1859 
under  g  427  of  the  Code  then  in  force,  specify- 
ing the  cases  in  which  the  action  might  be 
brought  against  a  corporation.  The  second 
subdivision  provided :  ''By  a  plaintiff  not  a 
resident  of  tibis  state  where  the  cause  of  action 
shall  have  arisen,  or  the  subject  of  the  action 
shall  be  situated  within  this  state."  The  de- 
fendant's property  had  been  seized  under  a 
writ  of  attachment,  and  the  question  arose  on 
motion  to  discharge  the  attachment,  on  the 
the  ground  that  the  action  could  not  be  main- 
tained under  the  statute.  It  was  conceded 
that  the  plaintiff  was  a  nonresident,  and  that 
the  cause  of  action  did  not  arise  in  the  state. 
Hence  the  only  question  to  be  determined  was 
whether  or  not  the  subject  of  the  action  was 
situated  in  the  state.  There,  as  here,  it  was 
earnestly  contended  that  the  subject  of  the  ac- 
tion was  the  property  which  had  been  seized 
under  the  writ.  But  the  court  said,  at  page 
238:  '  *  What  is  the  subject  of  the  action  ?  Not, 
certainly,  the  title  to  the  property  attached, 
for  the  plaintiff  asserts  no  such  title  here,  he 
claims  the  right  to  have  that  property  appro- 
priated to  the  payment  of  an  alleged  debt  due 
to  him  from  the  defendant.  But  this  rij^ht  is 
neither  questioned  nor  questionable,  if  his 
right  to  maintain  this  proceeding  is  conceded. 
The  subject  of  the  action  is  the  claim  therein 
asserted  by  him,  and  the  satisfaction  of  which 
he  seeks  out  of  the  property  attached,  which  he 
concedes  to  belong  to  the  defendant.  See  the 
opinion  of  Hand,  J.,  in  the  case  of  Bank  of 
Commerce  v.  Butlaad  <fc  W,  B.  Co,  10  How. 
Pr.  8.  On  the  argument  the  plaintiff  referred 
to  the  case  of  Beady  v.  Stewart,  1  Code  Rep. 
N.  S.  298,  as  sustaining  the  position  in  ques- 
tion. But  I  do  not  so  understand  the  opinion 
of  the  learned  judge  who  delivered  the  opinion 
In  that  case.  He  says  the  term  'subject  of  the 
action'  relates  to  the  nature  of  the  action,  or 
the  'thing'  sought  to  be  obtained  by  the  judg- 
ment to  be  given,  but  not  at  all  to  the  'person 
of  the  defendant.'  The  learned  jud^e  was 
commenting  upon  the  third  subdivision  of 
§  135  of  the  Code,  which  requires  that,  in  the 
case  of  a  nonresident  defendant  who  has  prop- 
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erty  in  the  state,  and  the  action  arises  on  con- 
tract, the  court  should  have  jurisdiction  of  the 
su'bject  of  the  action.  Now,  the  thing  souf^ht 
to  be  obtained  by  the  judgment  was  the  estab- 
lishment of  the  claim  asserted  in  the  action. 
The  idea  that  the  learned  judge  was  combating 
was,  as  I  understand  his  language,  simply  that 
the  term  'jurisdiction  of  the  subject  of  the  ac- 
tion' did  not  mean  jurisdiction  of  the  defend- 
ant." In  this  language  is  contained  a  sugges- 
tion that  is  not  always  kept  in  view.  It  is  as 
to  the  difference  between  the  terms  *'jurisdic- 
tionof  the  subject  of  the  action"  and  ''juris- 
diction of  the  action."  The  latter  in  its  usual 
acceptance  means  complete  jurisdiction, — ju- 
risdiction both  of  the  subject  of  the  action  and 
of  the  parties  to  the  action.  Hence,  the  terms 
are  not  synonymous,  and  cannot  be  used  inter- 
changeably. The  former  may  exist,  and  the 
latter  not.  But  the  latter  cannot  exist  without 
the  former,  since  it  necessarily  includes  the 
former.  Now,  the  affidavit  under  considera- 
tion declared  that  the  court  had  "jurisdiction 
of  the  action,"  which  necessarily  included  the 
jurisdiction  of  the  subject  of  the  action.  That 
much  the  statute  required  it  to  contain,  and  the 
fact  that  it  contained  something  more,  which 
the  statute  did  not  require,  does  not  affect  its 
sufficiency^  as  an  affidavit  under  the  statute. 

In  the  light  of  the  above  quotation  from  18 
How.  Pr.,  we  wish  to  discuss  another  position 
maintained  by  respondent  with  much  con- 
fidence. Subdivision  5  of  the  section  of  the 
Minnesota  statute,  providing  cases  in  which 
service  may  be  made  by  publication,  reads: 
"When  the  subject  of  the  action  is  real  or  per- 
sonal property  in  this  state,  and  the  defendant 
has  or  claims  a  lien  or  interest  therein,"  etc. 
Here,  it  is  urged,  it  is  clear  that  the  subject  of 
the  action  is  specific  tan^ble  property,  and 
that  the  same  words  used  in  another  portion 
of  the  same  section  must  have  the  same  mean- 
ing. But  wherein  lies  the  difference?  In 
cases  arising  under  subdivision  8  there  is  no 
controversy  concerning  the  attached  property. 
Plaintiff,  bv  attaching  it,  declares  it  to  be  the 
property  of  the  defendant,  and  he  can  reap  a 
benefit  from  it  only  in  case  it  is  the  property  of 
the  defendant.  Eioth  parties  are  interested  in 
declaring  it  to  be  defendant's  property,  and 
controversy  is  impossible.  In  cases  arising  un- 
der subdivision  5,  the  whole  controversy  cen- 
ters on  the  property.  Each  party  claims  title 
or  interest  therein,  each  adverse  to  the  other. 
Every  issue  presented  by  the  pleadings  relates 
to  the  property.  It  is  the  thing  about  which  the 
controversy  arises,  just  as  the  contract  is  the 
thing  about  which  the  controversy  arises  under 
subdivision  8.  But,  were  this  otherwise,  we 
could  concede  that  a  phrase  used  in  chancery 
proceedings,  in  actions  relating  exclusively  to 
specific  property,  and  seeking  specific  relief, 
must  be  given  the  same  meaning  when  used  in 
law  actions,  based  on  contract,  and  seeking  a 
money  judgment  only.  Again,  it  is  urged 
that,  if  the  term  "subject  of  the  action"  means 
the  controversy  involved,  then  the  term  had 
noplace  in  the  statute,  because  it  was  also 
necessary  to  state  that  the  action  arose  on  con- 
tract, and,  as  courts  of  j^eneral  jurisdiction 
had  jurisdiction  of  all  actions  on  contract,  it 
was  entirely  unnecessary,  after  stating  that  the 
-"ction  arose  on  contract,  to  also  state  that  the 
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court  had  jurisdiction  of  the  controTeisy. 
Granting  this  to  be  so.  equally  unnecessary  ex- 
pressions are  frequentl;^  found  in  the  statutes. 
But  we  think  the  premise  unsound.  Without 
having  examined  in  detail  as  to  the  Constitu- 
tion of  the  courts  in  New  York  when  the  stat- 
ute was  adopted,  there  were  at  least  the  su- 
preme court,  the  superior  court  of  the  city  of 
New  York,  and  the  court  of  common  pleas  for 
the  city  and  county  of  New  York,  all  of 
which  had  jurisdiction  in  all  or  some  cases 
arising  on  contracts,  but  their  jurisdiction  was 
not  entirely  concurrent.  And  in  Minnesota, 
when  the  statute  was  adopted,  the  district 
courts  were  without  jurisdiction  in  certain 
cases  arising  on  contracts,  the  jurisdiction  of 
justice  courts  being  exclusive  where  the 
amount  in  controversy  did  not  exceed  $100. 
See  CastnerY.  Chandler,  2Mmn.86  (Gil.  68). 
The  same  is  true  now.  See  Minn.  Const,  art 
6,  §  5.  These  facts  render  the  provision  strictly 
necessary. 

The  case  of  Pennoyer  v.  Neff,  95  C.  S.  714. 
24  L.  ed.  565.  furnishes  the  groundwork  for 
much  of  the  respondents'  contention  in  this 
case.  But  no  point  was  decided  in  that  case 
that  can  aid  respondents.  The  facts  were  that 
the  state  court  of  Oregon  had  rendered  a  per- 
sonal judgment  against  a  nonresident  nonap- 
pearing  defendant,  served  by  publication  only. 
A  general  execution  was  issued  upon  the  judg- 
ment, and  certain  lands  of  the  execution  de- 
fendant were  sold,  and  the  purchaser  put  in 
possession.  Subsequently  an  action  was 
brought  in  the  Federal  court  by  the  execution 
defendant  against  the  purchaser  to  regain  pos- 
session. The  case  turned  upon  the  validity  of 
the  judgment  in  the  Oregon  state  court.  In 
the  Federal  Supreme  Court  the  case  received 
exhaustive  consideration,  and  it  was  author- 
itatively announced  that  no  state  court  had  the 
power  to  enter  a  personal  judgment  against  a 
nonappearing  nonresident  defendant,  served 
by  publication  only.  These  principles,  there 
announced  and  which  are  now  universally  ac- 
cepted as  sound,  rest  upon  the  broad  grounds 
that  every  sovereign  state  possesses  exclusive 
jurisdiction  over  persons  and  property  within 
its  territory,  and  may  properly  determine  for 
itself  the  status  and  capacity  of  its  inhabitants, 
and  may  prescribe  all  rules  for  the  acquire- 
ment and  transfer  of  property,  and  for  the  exe- 
cution and  enforcement  of  contracts,  within 
such  territory;  but  that  the  writs  and  processes 
of  a  state  court  can  have  no  extraterritorial 
force  or  binding  effect  They  cannot  reach 
beyond  the  territorial  lines  of  the  state  where 
issued,  and  directly  affect  persons  or  property 
in  another  state.  It  being  certain,  then,  that 
no  valid  judgment  in  peraonam  could  be  ren- 
dered in  the  case,  it  followed  that  no  valid 
judgment  whatever  could  be  rendered,  un- 
less it  was  in  the  nature  of  a  judgment  in 
rem.  But,  to  authorize  a  judgment  in  rem, 
some  process  of  the  court  must  have  been 
served  upon  the  rei,  and  it  must  have  been 
brought  within  the  direct  control  of  the  court, 
so  that  the  judgment  could  direct  its  final  dis- 
position. The  court  declares  that  a  judgment 
cannot  occupy  the  uncertain  position  of  being 
valid  in  case  property  of  the  defendant  is  sub- 
sequently seized  in  the  state,  or  failing  in  that, 
forever  remain  invalid,  and  that  a  judgment. 


1896. 


Habtzisll  y.  Yigen. 


457 


if  void  when  rendered,  will  forever  remain 
void.  Ttiis  unanswerable  argument  leads  in- 
evitably to  the  conclusion  that,  in  all  actions 
against  nonresident  nonappearing  defendants, 
served  by  publication  only,  property  of  the  de- 
fendant must  be  seized  before  any  valid  judg- 
ment can  be  rendered.  As  said  by  the  court 
in  that  case,  the  jurisdiction  to  Investigate  the 
controversy  depends  upon  jurisdiction  over 
property.  There  is  no  jurisdiction  in  personam^ 
and  unless  there  is  jurisdiction  in  rem,  the  ac- 
tion must  go  down.  The  learned  counsel  ad- 
mit that  it  is  only  by  inference  that  Pennoyer 
V.  NeffctJi  assist  respondents  in  this  case.  But 
it  is  argued  that,  by  the  commencement  of  an 
action  against  an  avowed  nonresident,  no  per- 
sonal judgnient  is  expected,  and  that,  while 
the  action  is  begun  in  personam,  it  is  neces- 
sary for  the  plaintiff  to  at  once  proceed  as  in 
an  action  in  rem,  and  admiralty  works  are 
cited  to  show  that,  in  actions  strictly  in  rem, 
the  first  step  is  to  seize  the  property  to  be  af- 
fected. But  this  was  not  an  action  in  remx  It 
was  begun  as  an  action  in  personam,  and  no 
one  could  say  that  it  would  be  anything  but  an 
action  in  personam  until  there  had  been  com- 
pleted service,  and  the  time  for  answering 
had  expired.  The  law  could  not  compel  de- 
fendant to  come  in  and  defend,  but  it  had  ex- 
tended to  him  every  opportunity  to  do  so  that 
it  could,  and  no  one  was  warranted  in  saying 
that  he  would  not  do  so  until  by  his  failure  he 
so  declared.  And  it  is  said  in  Cooper  v.  Rei/- 
nolds,  77  U.  8.  10  Wall.  808, 19  L.  ed.  981,  and 
quoted  with  approval  in  Pennoyer  v.  Neff: 
"But  if  there  is  no  appearance  of  defendant, 
and  no  service  of  process  on  him,  the  case  be- 
comes, in  its  essential  nature,  a  proceeding  in 
rem."  But  what  obligation  rested  upon  plaintiff 
to  invoke  the  jurisdiction  in  rem  until  it  was 
certain  that  jurisdiction  in  personam  would 
not  be  acquired?  True,  when  that  time  ar- 
rives, he  must  invoke  the  jurisdiction  in  rem, 
or  suffer  his  action  to  fall.  But  we  perceive 
no  reason  why  he  should  sooner  do  so. 

But  lastly,  upon  this  point,  it  is  urged — and 
there  is  reasoninf^  argttendo  in  Pennoyer  v.  Neff 
that  suggests  this  line  of  argument — that  the 
law  assumes  that  property  is  in  the  possession 
of  the  owner,  either  in  personam  or  by  agent, 
and  that,  hence,  he  will  have  actual  notice  of 
its  seizure,  and  can  rush  to  its  defense;  but 
that  a  statute  that  requires  only  that  property 
should  be  seized  before  judgment  would  be 
satisfied  with  a  seizure  one  hour  before  judg- 
ment, and  thus  property  would  be  taken  with- 
out giving  the  owner  any  opportunity  to  be 
heara,  or.  in  other  words,  * 'without  due  proc- 
ess of  law."  We  think  this  reasoning  places 
undue  stress  upon  the  fact  of  seizure,  ana  loses 
sight  of  the  effect  of  substituted  service.  Such 
service  the  law  authorizes  and  recognizes.  It 
will  sustain  no  personal  judgment,— can  serve 
as  the  basis  of  no  personal  liability;  but  for  all 
other  purposes  it  is  effective.  The  law  is  care- 
ful to  conserve  the  rights  of  nonresident  de- 
fendants. It  provides  that  notice  shall  be  pub- 
lished for  a  specified  time,  usually  six  weeks, 
and  in  the  newspaper  in  the  proper  jurisdic- 


tion most  likely  to  give  defendant  notice.    It 

requires  a  copy  of  the 

to  be  sent  to  him  when  his  address  is  known, 


i  summons  and  complaint 


All  this  is  not  mere  idle  form.    It  serves  a  sub- 
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stantial  purpose.  Ir  is  the  theory  of  the  law 
that  notice  of  the  pendency  of  the  action  is 
thus  brought  to  the  defendant,  and  onl^  by 
the  grace  of  permissive  statutes  is  he  permitted 
to  deny  it.  And  when  notice  is  thus  received, 
he  may  be  justified  in  disregarding  it,  so  far  as 
incurring  any  personal  liability  is  concerned; 
but  he  is  not  justified  in  treaUng  it  as  an  en- 
tirely unwarranted  assumption  of  power  by  a 
foreign  court.  He  is  bound  to  know  the  law, 
and  he  is  bound  to  know  that,  if  he  have  prop- 
erty in  the  jurisdiction,  it  can  and  will  be 
seized  in  the  action,  unless  he  appears  and  in- 
curs the  liability  of  a  personal  judgment. 
It  is,  in  effect,  a  modified  form  of  the  old  writ 
of  distringas.  A  nonresident  defendant,  so- 
served,  is  not  compelled  to  appear;  but  he  re- 
fuses at  the  risk  of  having  his  property  seized 
and  appropriated,  not  for  the  benefit  of  the 
state,  as  in  the  old  writ,  but  for  the  benefit  of 
the  plaintiff.  The  writ  of  attachment,  when 
used  against  a  nonresident,  is  not  necessarily 
or  ordinarily  used  for  the  same  purpose  that  it 
serves  in  case  of  a  resident  defendant  person- 
ally served.  There  its  object  is  to  secure  an 
insecure  or  jeopardized  claim.  But  it  may 
be  that  a  personal  judgment  against  the  non- 
resident would  be  perfectly  good,  and  all  that 
plaintiff  could  desire.  He  uses  the  attachment 
to  force  the  nonresident  defendant  either  to 
submit  to  the  chances  of  a  personal  judgment 
or  suffer  his  property  to  be  appropriated.  It 
is  the  substituted  service  that  gives  notice  of 
the  pendency  of  the  action,  and  that  notice  is 
a  direct  challenge  to  the  defendant  to  appear 
and  protect  his  property,  if  any  he  have  in  the 
jurisdiction.  He  has  ample  time.  There  is 
no  legal  hardship.  The  New  York  rule  of 
court  did  not  require  any  specified  time  before 
judgment  at  which  property  should  be  seized. 
Neither  does  Pennoyer  v.  Neff,  nor  any  other 
adjudicated  case.  MeKinney  v.  Collins,  88  N. 
Y.  216.  is  also  relied  upon  by  respondents. 
There  is  language  in  that  case,  which,  stand- 
ing alone,  and  disconnected  with  the  facts,, 
would  strongly  support  respondents'  conten- 
tion. The  case,  in  all  its  essential  features, 
was  a  duplicate  of  Pennoyer  v.  Neff.  The 
court  followed  that  case,  and  went  no  further;, 
but,  in  the  opinion,  the  statutes  of  New  York, 
relating  to  publication  of  summons  and  the  ju> 
risdiction  acquired  thereby  were  discussed  at 
length  and  reasoning  used  which  would  seem 
to  indicate  that  the  attached  property  was  the 
subject  of  the  action.  But  the  question  was 
not  in  the  case,  and  we  do  not  think  it  was  in 
the  mind  of  the  able  jurist  who  wrote  the 
opinion,  because,  after  discussing  the  statutes 
and  the  New  York  decisions,  none  of  which 
fairly  met  the  point,  he  says:  *'I  think,  how- 
ever, that  the  understanding  of  the  courts  hav- 
ing jurisdiction  over  such  questions  must  be- 
deemed  to  be  expressed  in  the  rule  adopted  by 
the  judges,  in  1858,  when— making  provision 
for  carrying  the  statutes  above  referred  to  into- 
effect,  and  not  enacting  any  new  law,  for  thi» 
was  beyond  their  power — they  provided  by  rule 
25  that,"  etc. ;  quoting  the  rule  already  set  out 
in  this  opinion.  It  seems  clear  that  the  writer 
did  not  intend  to  give  the  statute  any  construc- 
tion that  would  violate  that  rule.  Thus 
viewed,  the  opinion  is  in  entire  harmony  with 
what  we  have  said.    That  such  was  the  view 
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of  the  decision  taken  b^  the  court  itself,  see 
dissenting  opinion  of  Earl,  J.,  in  Bryan  v. 
Unirersiiy  Pub.  Co,  112  N.  Y.  382.  2  L.  R.  A. 
ess.  The  only  case  we  find  since  FennayerY. 
Seff,  where  the  points  here  raised  were 
squarely  decided,  is  Iowa  State  Sav.  Bank  v.  Ja- 
cobson  (S.  D.)  66  N.  W.  458;  and  that  case  is 
directly  against  respondents,  and  in  full  ac- 
-cord  with  what  we  have  said.  The  statute 
in  question  has  been  in  force  for  nearly  fifty 
yeais.  It  has  been  in  practically  universal 
operation  in  the  United  States  for  more  than 
a  quarter  of  a  century,  vet  no  court  of  last 
resort  has  ever  given  it  the  constniction  con- 
tended for  by  respondents,  so  far  as  our  in- 
vestigation can  discover.  The  general,  and, 
we  believe,  almost  uniform,  practice  has  been 
the  other  way.  Property  rights  had  been 
-everywhere  founded  upon  this  practice. 
However  desirable  the  practice  contended  for 
by  respondents  might  be,  it  must  come,  if  it 
come  at  all,  from  the  legislature.  Courts  can- 
not, at  this  late  day,  torture  it  out  of  the  ex- 
isting statute. 

One  more  point  is  presented  in  the  brief.  It 
is  this:  Granting  the  sufficiency  of  the  affida- 
vit for  publication,  it  is  contended  that  the 
record  offered  in  evidence  shows  that  no  prop- 
erty of  the  defendant  was  Jin  fact  seized  before 
the'  entry  of  judgment.  The  basis  of  the 
claim  is  the  fact  that  the  attachment  was  by 
garnishment,  the  garnishee  summons  being 
served  upon  a  bank.  The  disclosure  of  the 
garnishee,  made  before  Judgment,  showed  that 
It  held  a  large  amount  of  notes  belonging  to 
the  defendant,  and  which  had  been  transferred 
to  it  by  the  defendant  as  collateral  to  his  in- 
debtedness to  the  bank,  which  at  that  time 
Amounted  to  about  one  third  of  the  face  value 
of  the  collateral  notes.  Section  5812  of  the 
Minnesota  Statutes  reads:  **No  person  or  cor- 
poration shall  be  adjudged  a  garnishee  in  either 
of  the  following  cases,  viz.:  First.  By  reason 
of  any  money  or  any  other  thing  due  to  the 
defendant,  unless,  at  the  time  of  the  service  of 
the  summons,  the  same  is  due  absolutely,  and 
without  depending  upon  any  contingency."  It 
may  be  conceded  that,  under  this  provision,  no 
judgment  could  at  that  time  have  been  entered 
against  the  garnishee,  requiring  it  to  deliver 
the  notes  or  any  part  thereof.  But  that  was 
not  the  question.  Was  there  any  property  of 
the  defendant  within  the  jurisdiction  of  the 
oourt?  In  other  words,  had  the  court  jurisdic- 
tion in  rem?  If  so,  it  had  jurisdiction  to  ren- 
der a  judgment,  to  the  satisfaction  of  which 
the  property  then  before  the  court  might  ulti- 
mately be  applied.  We  think  this  is  reasona- 
bly clear.  The  defendant  owed  the  note  sub- 
ject to  the  lien  of  the  garnishee.  Or,  to  put  it 
more  favorably  for  respondents,  the  defend- 
ant's interest  in  the  notes  was  an  equity  of  re- 
demption. But,  under  Minn.  Gen.  Stat.  §  6842, 
an  equity  of  redemption  is  clearly  property, 
and,  being  property,  is  subject  to  levy.  What- 
ever steps  it  may  be  necessary  to  take  in  order 
to  realize  upon  the  property  cannot  affect  the 
validity  of  the  levy.  The  court  has  the  power 
to  make  all  necessary  orders  to  that  end,  as  was 
in  fact  done  in  this  case.  We  think  the  court 
had  full  Jurisdiction  to  render  a  valid  judg- 
ment in  rem. 

It  follows  that  the  record  of  the  judgment 
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of  the  district  court  of  Hennepin  county,  Min- 
nesota, when  offered  in  evidence,  was  not  vul- 
nerable to  the  objections  urged.  Its  rejection 
was  error,  which  necessitates  a  new  trial  in  the 
case,  and  it  is  so  ordered. 
Reversed. 

Wallin,  Ch.  J.,  concurs. 

CorliaSf  J.,  dissenting: 

I  am  compelled  to  dissent  from  the  opinion. 
The  contest  before  us  relates  to  plaintiff's  title 
to  the  note  sued  on.  It  was  executed  by  de- 
fendant Vigen  to  defendant  Rustad,  and  plain- 
tiff claims  the  ownership  of  it  under  certain 
judicial  proceedings,  had  in  the  district  court 
of  the  state  of  Minnesota  against  the  de- 
fendant Rustad,  which,  it  is  insisted,  operated 
to  transfer  to  plaintiff  Rustad's  title  to  the 
note.  Those  proceedings  were  instituted  by 
a  creditor  of  Rustad.  Rustad  was  never 
served  with  process  in  that  state,  nor  did 
he  appear  in  the  action.  He  was  a  nonresi- 
dent, and  the  only  service  upon  him  was  by 
publication.  The  note  in  question  was  in  the 
hands  of  the  Washington  Bank  of  Minneapo- 
lis, Minnesota,  as  pledgee,  Rustad  having  as- 
signed it  to  the  bank  as  collateral  to  his  indebt- 
edness to  spch  bank.  In  the  action  against 
Rustad,  garnishment  proceedings  were  insti- 
tuted against  the  bank  with  the  view  to  the 
garnishment  or  this  and  other  notes  of  Rustad 
held  b^  the  bank.  In  the  view  I  take  of  the 
case,  it  is  unnecessary  for  me  to  determine 
any  question  save  that  of  jurisdiction.  De- 
fendant Rustad,  the  original  owner  of  the  note, 
and  defendant  Vigen,  the  maker  thereof,  unite 
in  the  contention  that  the  Minnesota  district 
court  never  acquired  jurisdiction  over  the  prop- 
erty in  question,  and,  therefore,  that  no  title 
to  such  note  passed  to  plaintiff,  who  purchased 
it  under  execution  issued  in  the  case,  but  that 
the  title  thereto  is  still  in  defendant  Rustad. 
The  attack  upon  the  validity  of  the  proceed- 
ings in  Minnesota,  which  appears  to  us  to  be 
unanswerable,  is  based  upon  the  claim  that  the 
affidavit  for  publication  of  the  summons  was 
fatally  defective.  If  the  affidavit  was  silent  as 
to  a  jurisdictional  fact,  the  service  by  publica- 
tion founded  upon  it  is  a  nullity;  and  unless 
there  was  legal  service  of  the  summons,  the 
judgment  is  void,  notwithstanding  the  seizure 
of  the  res  bv  the  garnishment  proceedings. 
That  the  affidavit  was  defective  in  the  partic- 
ular mentioned,  we  think,  is  capable  of  com- 
plete demonstration.  It  stated,  not  that  the 
court  **had  jurisdiction  of  the  subject  of  the 
action,"  but  merely  that  it  had  "jurisdiction of 
the  action."  By  stipulation  in  this  case  we  are 
permitted  to  examine  the  Minnesota  statutes 
and  decisions  with  the  same  effect  as  though 
they  had  been  formally  received  in  evidence 
as  facts  in  the  case.  The  statute  relating  to 
service  by  publication  declares  that,  "when 
the  defendant  cannot  be  found  within  the 
state,  of  which  the  return  of  the  sheriff  of  the 
county  in  which  the  action  is  brought,  that 
the  defendant  cannot  be  found  in  the  county, 
is  prima  facie  evidence,  and  upon  the  filing  of 
an  affidavit  of  the  plaintiff,  his  agent  or  attor- 
ney, with  the  clerk  of  the  court,  stating  that 
he  believes  that  the  defendant  is  not  a  resident 
of  the  state,  or  cannot  be  found  therein,  and 
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that  he  has  deposited  a  copy  of  the  summons 
in  the  postotfice,  directed  to  the  defendant  at 
his  place  of  residence,  unless  it  is  stated  in  the 
affidavit  that  such  residence  is  not  known  to 
the  affiant,  and  stating  the  existence  of  one  of 
the  cases  herein  speciiied,  the  service  may  be 
made  by  publication  of  summons  by  the  plain- 
tiff or  his  attorney  in  either  of  the  following 
cases."  Minn.  Gen.  Stat.  1894,  §  5204.  Then 
follows  the  enumeration  of  five  distinct  classes 
of  cases  in  which  the  service  of  publication 
may  be  made.  Only  two  of  these  need  be  here 
referred  to.  The^r  are  found  in  subdivisions 
8  and  5  of  the  section.  They  read  as  follows: 
** Third.  When  the  defendant  is  not  a  resident 
of  the  state,  but  has  property  therein,  and 
the  court  has  jurisdiction  of  the  subject  of  the 
action.  .  .  .  Fifth.  When  the  subject  of 
the  action  is  real  or  personal  property  in  this 
state,  and  the  defendant  has  or  claims  a  lien  or 
interest,  actual  or  contingent,  therein,  or  the 
relief  demanded  consists  wholly  or  partly  in 
excluding  the  defendant  from  any  interest  or 
lien  therein."  The  proceeding,  the  validity  of 
which  is  in  question  in  this  cause,  falls  within 
subdivision  8.  It  was  therefore  necessary  for 
the  plaintiff  therein  to  state  in  his  affidavit  for 
publication  the  facts  set  forth  in  that  subdivi- 
sion. A  failure  to  do  so  would  render  the  publi- 
cation a  nullity.  Cousins  v.  Ahcorthy  44  Minn. 
505, 10 L.  R.  A.  504;  Barbers.  Mi/rris,  87  Minn. 
194;  Corson  v.  Shoemaker,  55  Minn.  886.  In 
our  opinion,  the  words  * 'subject  of  the  action" 
relate  to  property  brought  within  the  control 
of  the  court,  and  not  to  the  claim  on  which  the 
action  is  based.  These  words  cannot  be  said 
to  have  received,  at  the  time  they  first  appeared 
in  a  similar  statute,  or,  indeed,  at  the  time  they 
were  incorporated  in  the  Minnesota  statute  we 
are  construing,  so  definite  and  fixed  a  meaning 
that  no  room  for  any  other  construction  is  left 
except  the  one  that  limits  their  meaning  to  the 
claim  sued  upon.  See  Bliss,  Code  PI.  ^p  126, 
873,  875;  Pom.  Rem.  &  Rem.  Rights,  §$-  475, 
487-490,  775, 776,  794.  On  thecontrary,  at  the 
time  they  were  first  inserted  in  the  New  York 
statute,  afterwards  barred  by  Minnesota  from 
that  state,  they  had  been  employed  by  the  Eng- 
lish court  of  chancery  as  referring  to  the  prop- 
erty around  which  the  controversy  revolved. 
See  opinion  of  Lord  Westbury  in  Cookney  v. 
Anderson,  1  Be  G.  J.  &  S.  «S65.  It  is  true  that, 
when  an  attachment  is  issued  in  cases  in 
which,  by  reason  of  the  service  of  process 
within  the  jurisdiction,  or  the  appearance  of  the 
defendant,  the  court  has  power  to  render  a 
personal  judgment,  it  cannot  be  said  that  the 
property  seized  constitutes  the  matter  which 
the  court  is  acting  upon  in  that  particular 
case.  In  such  a  case  the  attachment  is  a  mere 
adjunct  to  the  main  proceeding,  an  incident  to 
the  leading  purpose  of  the  plaintiff,  which  is 
to  enforce  the  demand  sued  on,  and  secure  a 
personal  judgment  thereon  against  the  de- 
fendant. But,  when  the  defendant  is  a  non- 
resident, and  is  not  served  with  process  within 
the  jurisdiction,  and  does  not  appear  in  the  ac- 
tion, all  possibility  of  a  personal  judgment  dis- 
appears from  the  case.  It  proceeds  in  all  re- 
pects  as  a  proceeding  in  rem,  although  nomi- 
nally it  is  a  proceeding  in  personam.  The 
judgment  is  in  form  against  a  personal  defend- 
ant, but  it  is  in  fact  as  strictly  a  judgment 
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against  the  specific  property  seized  as  though 
such  property  had  been  seized  as  the  offending 
thing,  or  as  the  res  liable  for  the  claim  em- 
braced in  the  action,  independently  of  anyper- 
sonal  liability  of  a  personal  defendant.  True 
it  is  that  there  is  a  personal  defendant  named 
in  the  papers,  and  it  is  likewise  true  that  the 
proceeding  can  affect  only  his  interest  in  the 
property  attached.  But,  with  respect  to  his 
interest  in  the  res,  the  proceed inj;  in  its  essen- 
tial nature  is  strictly  a  proceeding  in  rem  if 
jurisdiction  over  the  personal  defendant  is  not 
obtained.  The  case,  in  legal  effect,  goes  on 
against  the  interest  of  the  nominal  personal  de- 
fendant in  the  actual  impersonal  defendant, 
which,  by  the  attachment,  has,  to  the  extent 
of  such  interest,  become  as  much  responsible 
for  the  demand  sued  on  as  though  it  was  the 
offending  thing,  or  iheres,  liable  for  the  claim 
under  admiralty  law,  and  was  proceeded 
against  as  such  without  any  personal  defend- 
ant being  named  in  the  case  at  all. 

This  conclusion  results  inevitably  from  set- 
tled principles  of  private  international  law. 
The  defendant,  in  the  case  supposed,  cannot 
be  personally  subjected  to  the  jurisdiction  of 
the  court,  so  as  to  be  bound  in  any  other  juris- 
diction by  a  personal  judgment  rendered 
therein;  and,  since  the  decision  of  the  Federal 
Supreme  Court  in  Pennoyer  v.  Neff,  95  U.  8. 
714,  24  L.  ed.  565,  he  cannot  in  this  country 
be  so  bound  even  in  the  very  state  in  which 
the  judgment  was  rendered.  Before  that  de- 
cision was  promulgated,  the  doctrine  enunci- 
ated in  that  case  was  unquestionably  the  sound 
doctrine;  but  some  courts,  confounding  the 
general  jurisdiction  of  each  sovereignty  over 
all  property  within  its  borders  with  the  juris- 
diction of  a  particular  court  over  specific  prop- 
erty proceeded  against,  had  before  that  deci- 
sion ruled  that  the  property  which  was  in  fact 
within  the  state  when  the  suit  was  commenced 
might  be  seized  after  judgment  rendered  upon 
service  by  publication.  This  position  was  not 
tenable  on  principle.  A  proceeding  must  be 
in  rem  or  in  personam.  When  personal  serv- 
ice is  not  made,  an  action  can  be  sustained 
only  as  an  action  in  rem.  It  is  only  on  the 
theory  that  such  an  action  is  in  rem  that  the 
court  has  power  to  take  a  single  step.  Juris- 
diction roust  attach  at  the  inception  of  the 
case.  There  can  be  no  action  without  juris- 
diction. As  it  cannot,  in  the  case  supposed, 
ever  extend  to  the  person,  it  must  be  a  juris- 
diction over  property,  and  this  jurisdiction 
must  be  coeval  with  the  action.  But  there 
cannot  be  jurisdiction  in  r«?i— jurisdiction  over 
property— unless  it  is  proceeded  against;  and, 
when  the  property  is  proceeded  i^ainst  on  the 
theory  that  it  has  been  brought  within  the  con- 
trol of  the  court  by  seizure,  and  not  because 
the  suit  itself  relates  to  it,  or  some  interest 
in  or  lien  upon  it,  the  only  way  in  which  it 
can  be  brought  within  the  jurisdiction  of 
the  court  is  by  seizure  thereof  in  some  form. 
Such  seizure  is  indispensable  to  jurisdiction. 
Until  seizure  has  taken  place,  no  jurisdiction 
whatever  is  vested  in  the  court,  and  the  pro- 
ceedings are  so  much  idle  parade  of  arrogated 
authority.  As  there  is  no  personal  jurisdic- 
tion in  the  case  supposed,  there  can  be  no 
power  in  the  court  to  go  on  with  the  cause  un- 
til property  within  the  state  has  in  some  form 
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been  prooeeded  against  and  brought  within  the 
jurisdictiou  of  the  court.  An  attachment  or 
seizure  is  necessary  to  institute  a  proceeding 
in  retn;  and  it  is  also  necessary  that  such  at- 
tachment or  seizure  should  precede  service  of 
notice,  unless  the  legislature  has  otherwise  pro- 
vided. Whether  such  a  provision  would  be 
valid  is  not  here  involved.  I  incline  to  the 
view  that  the  publication  of  notice  might  pre- 
cede seizure  provided  the  statute  in  terms  re- 
quired the  seizure  to  take  place  such  a  reasona- 
ble  time  before  the  entry  of  judgment  as  that 
the  defendant  would  have  reasonable  notice 
that  his  property  was  being  proceeded  against, 
and  an  opportunity  to  defend.  In  such  a  case 
the  publication  of  the  notice  might  be  regarded 
as  a  preliminary  step  leading  up  to  the  seizure. 
Certainly  the  defendant  would,  under  such  a 
law,  receive  timely  notice  that  his  property 
was  being  proceeded  against.  But  we  have  no 
such  statute  before  us  for  construction.  It 
does  not  require  that  the  seizure  should  take 
place  a  reasonable  time  before  judgment,  un- 
less the  requirement  that  it  antedate  the  publi- 
cation of  the  summons  is  found  in  the  provi- 
sions of  the  statute  that  the  affidavit  for  publica- 
tion shall  state  that  the  court  has  jurisdiction 
of  the  subject  of  the  action.  If  we  do  not 
adopt  this  interpretation,  the  terms  of  the  stat> 
ute  are  satisfied  if  attachment  precedes  judg- 
ment onlv  a  single  minute.  Such  a  construc- 
tion of  the  statute  is  unreasonable,  harsh,  re- 
pugnant to  sound  principle  and  to  natural  jus- 
tice, conflicts  with  the  settled  usages  of  courts 
in  analogous  cases,  and  it  would,  in  our  judg- 
ment, render  the  act  void,  as  authorizing  the 
taking  of  the  property  of  the  citizen  without 
due  process  of  law.  We  are,  therefore,  it 
seems  to  me,  driven  back  upon  the  only  other 
possible  construction,  t.  e.,  that  the  attachment 
must,  under  the  statute  In  question,  precede 
the  publication  of  summons,  and  must  ex- 
ist at  the  time  the  affidavit  for  such  publication 
is  made.  The  plaintiff  is  required  to  present 
an  affidavit  showing  that  an  attachment  has 
been  made,  to  the  end  that  the  court  may  see 
that  it  has  jurisdiction  over  the  res  before  pro- 
ceeding further  with  the  case;  the  statute  con- 
templating that  no  other  jurisdiction  will  be 
obtained  in  the  case. 

In  construing  the  act  in  question,  we  find 
ourselves  necessarily  dealing  with  general 
principles  of  private  international  law,  and 
not  with  the  extent  of  the  power  of  the  states 
to  modify  such  principles  by  legislation.  It 
is  obvious  that,  if  that  feature  of  the  proceed- 
ing which  alone  gives  it  vitality— the  seizure 
of  property— may  lawfully  be  absent  from  it 
at  the  time  of  the  service  of  process,  it  may 
likewise  be  absent  until  the  moment  before 
the  entry  of  judgment,  and  thus  the  defend- 
ant receive  no  notice  whatever  that  the  court 
is  assuming  to  exercise  jurisdiction  over  his 
property  until  it  is  too  late  for  him  to  protect 
his  interest  in  it.  Up  to  the  moment  of  the 
seizure,  which  may  he  immediately  before 
judgment,  the  defendant,  if  he  happens  to 
know  of  the  action  at  all,  knows  of  it  only  as 
an  unwarranted  attempt  to  exercise  iurisdic- 
tion  over  his  person.  When  the  suit  relates 
to  specific  property  (as  in  actions  to  foreclose 
•on  property,  or  to  partition  the  same,  or 
^ove  a  cloud  from  the  title  to  real  prop- 
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erty,  or  to  reform  an  instrument  relating  to 
the  title),  the  defendant,  from  the  very  first 
step  in  the  case,  has  notice, — what  the  law  re- 
gards as  notice,  and,  usually,  it  is  sufficient  to> 
apprise  him  of  the  action, — has  notice  that  his 
property  is  being  proceeded  against.  But, 
when  the  action  is  to  recover  money,  and  prop- 
erty is  affected  only  as  it  is  attached  in  the 
case,  it  is  not  until  an  actual  seizure  that  the 
defendant  can  receive  any  information  that 
such  property  forms  the  real  subject  of  the 
action.  Prior  to  that  time,  the  suit  has  the 
appearance  of  an  unjustifiable  proceeding  in 
personam.  As  in  actions  relating  directly  to* 
property  the  defendant  is  from  the  beginning 
informed  that  property  forms  the  subject  of 
the  action,  so,  where  it  is  made  the  real  sub- 
ject of  the  action  by  seizure  for  a  claim,  he 
must  likewise  be  given  this  notice  from  the 
inception  of  the  case,  or,  at  least,  a  reasonable 
time  before  the  entry  of  judgment.  The  only 
way  of  giving  him  such  notice,  where  the  de- 
mand itself  does  not  relate  to  property,  is  by 
the  attachment,  in  some  form,  of  property. 
In  admiralty  actions,  the  seizure  always  pre- 
cedes the  giving  of  notice  by  publication;  and 
when  common-law  courts  proceed  on  the  same 
principle, — t.  e.,  in  rem, — the  same  procedure 
shoula  tie  followed,  in  the  absence  of  clear 
statutory  provisions  to  the  contrary:  and,  a» 
we  said  before,  if  the  attachment  follows  the 
ffiving  of  notice,  it  must  at  least  precede  the 
final  judgment  such  a  reasonable  length  of 
time  as  to  afford  the  defendant  an  opportunity 
to  learn  of  the  attachment  and  defend.  The 
seizure  is  the  notice  that  property  is  being  pro- 
ceeded against,  whether  the  case  is  in  a  court 
of  admiraltjr  or  a  court  of  law.  The  published 
notice  apprises  the  owner  of  the  property  in 
what  court  the  suit  is  pending,  and  when  and 
where  he  must  appear  to  defend  his  rights. 
It  is  the  seizure,  therefore,  which  makes  the 
proceeding  one  in  rem;  and  for  this  reason 
the  seizure  must  be  the  initial  step  in  the  case,, 
or  must,  at  least,  precede  judgment  a  rea- 
sonable time.  An  action  which,  because  it 
has  proceeded  in  personam  against  a  nonresi- 
dent not  personally  served,  is  without  effect 
down  to  the  time  just  preceding  the  entry  of 
judgment,  cannot,  in  a  moment,  be  trans- 
muted into  an  action  in  rem  by  seizure  of 
property,  and  then,  without  opportunity  for  the 
defendant  to  learn  that  his  properly  is  pro- 
ceeded against,  ripen  into  a  judgment  in  rem, 
as  though  the  action  had  been  an  action  in  rem 
from  the  beginning.  The  Rubicon  is  crossed 
when  we  once  reach  the  conclusion  that  a  suit 
against  a  nonresident,  based  only  on  seizure- 
of  his  property  to  satisfy  the  plaintiff's  claim, 
is  in  its  essence  a  proceeding  in  rem.  Every- 
thing f ol lows  from  this  proposition .  The  prin- 
ciples which  govern  courts  in  proceedings  in 
rem  against  property  within  their  jurisdiction 
apply,  and  must  be  recognized.  They  are  con- 
trollmg.  These  principles  require  that,  when 
the  suit  does  not  relate  to  property  directly,, 
but  it  is  sought  to  be  subjected  to  plaintiff's 
claim,  it  shall  be  seized  as  the  basis  of  juris- 
diction over  the  re%, — the  only  jurisdiction  the 
court  can  obtain. 

That  the  proceeding  by  attachment  against 
a  nonresident  defendant  is  one  essentially  in. 
rem  stands   not   alone   upon  principle.    'The 
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Federal  Supreme  Court  has  repeatedly  held 
this  to  be  its  real  nature.  In  Vooper  v.  Bey- 
nMs,  77  U.  8. 10  Wall.  308.  19  L.  ed.  931,  Mr. 
Justice  Miller,  speaking  for  the  court,  with  re- 
spect to  the  character  of  such  a  proceeding, 
aays:  "But  the  plaintiff  is  met,  at  the  com- 
mencement of  his  proceedings,  by  the  fact  that 
the  defendant  is  not  within  the  territorial  ju- 
risdiction, and  cannot  be  served  with  any  pro- 
cess by  which  he  can  be  brought  personally 
within  the  power  of  the  court.  For  this  dif- 
ficulty the  statute  has  provided  a  remedy.  It 
«ays  that,  upon  affidavit  being  made  of  that 
fact,  a  writ  of  attachment  may  be  issued  and 
levied  on  any  of  the  defendant's  property, 
and  a  publication  may  be  made  warning  him 
to  appear,  and  that  thereafter  the  court  may 

Jiroceed  in  the  case  whether  he  appears  or  not. 
f  the  defendant  appears,  the  cause  becomes 
mainly  a  suit  in  personam,  with  the  added  in- 
cident that  the  property  attached  remains  li- 
able, under  the  control  of  the  court,  to  answer 
to  any  demand  which  may  be  established 
against  the  defendant  bv  the  final  judgment 
of  the  court.  But,  if  there  is  no  appearance 
of  the  defendant,  and  no  service  of  process  on 
him,  the  case  becomes  in  its  essential  nature  a 
proceeding  in  rem,  the  only  effect  of  which  is 
to  subject  the  property  attached  to  the  pay- 
ment of  the  demand  which  the  court  may  find 
to  be  due  to  the  plaintiff.  That  such  is  the 
nature  of  this  proceeding  in  this  latter  class  of 
cases  is  clearly  evinced  by  two  well-established 
propositions:  First.  The  judgment  of  the 
court,  though  in  form  a  personal  judgment 
against  the  defendant,  has  no  effect  beyond  the 
property  attached  in  that  suit.  No  general 
execution  can  be  issued  for  any  balance  unpaid 
after  the  attached  pVoperty  is  exhausted.  No 
suit  can  be  maintained  on  such  a  judgment  in 
the  same  court,  or  in  any  other,  nor  can  it  be 
used  as  evidence  in  any  other  proceeding  not 
affecting  the  attached  property,  nor  could  the 
costs  in  that  proceeding  be  collected  of  de- 
fendant out  of  any  other  property  than  that 
attached  in  the  suit.  Second.  The  court,  in 
such  a  suit,  cannot  proceed  unless  the  officer 
finds  some  property  of  defendant  on  which  to 
levy  the  writ  of  attachment.  A  return  that 
none  can  be  found  is  the  end  of  the  case,  and 
deprives  the  court  of  further  jurisdiction, 
though  the  publication  may  have  been  duljjr 
made  and  proved  in  court.  Now,  in  this 
class  of  cases,  on  what  does  the  jurisdiction  of 
the  court  depend?  It  seems  to  us  that  the 
seizure  of  the  propertv,  or  that  which,  in  Uiis 
case,  is  the  same  in  effect,  the  levy  of  the  writ 
of  attachment  on  it,  is  the  one  essential  re- 
<|uisite  to  jurisdiction,  as  it  unquestionably  is 
in  proceedings  purely  in  rem.  Without  this,  the 
court  can  proceed  no  further,  with  it,  the  court 
can  proceed  to  sublect  that  property  to  the  de- 
mand of  plaintiff.'^  And  in  Pennoyer  v.  Neff, 
95  U.  S.  714,  24  L.  ed.  666,  the  court  said: 
"It  is  true  that,  in  a  strict  sense,  a  proceeding 
in  rem  is  one  taken  directly  against  property, 
and  has  for  its  object  the  disposition  of  the 
proprty,  without  reference  to  the  title  of 
individual  claimants;  but,  in  a  lar^r  and  more 

feneral  siense,  the  terms  are  applied  to  actions 
etween  parties  where  the  direct  object  is  to 
reach  and  dispose  of  property  owned  by  them, 
or  some  interest  therein.  Such  are  cases  com- 
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menced  by  attachment  against  the  property 
of  debtors,  or  instituted  to  partition  real  estate, 
foreclose  a  mortgage,  or  enforce  a  lien.  So  far 
as  they  affect  property  in  the  state,  they  are 
substantially  proceedings  in  rem,  in  the  broader 
sense  which  we  have  mentioned." 

We  think  the  reasoning  of  the  Federal  Su- 
preme Court  in  Pennoyer  v.  N^,  95  U.  S.  714, 
24  L.  ed.  566,  leads  inevitably  to  the  view  that, 
in  cases  where  property  is  proceeded  against 
merely  by  attachment,  the  seizure  must  be  made 
at  the  commencement  of  the  suit,  or  a  reason- 
able time  before  judgment.    It  is,  at  least,  cer- 
tain that  such  was  and  is  the  practice  in  anal- 
ogous cases  in  admiralty,  and  it  is  also  true 
that,  to  require  seizure  to  precede  service  by 
publication,  or,  at  least,  to  be  made  a  reason- 
able time  before  judgment,  is  in  the  interests 
of  justice  to  the  owner  of  the  property  and  of 
orderly  practice.    Moreover,  it  is  more  rational 
to  provide  for  seizure  in  advance,  for,  until 
seizure,  the  question  of  ultimate  jurisdiction  is 
unsettled.    Jurisdiction  may  never  attach.    It 
is  in  the  light  of  these  considerations  that  we 
must  construe  the  words  ''subject  of  the  ac- 
tion," as   used  in    the  Minnesota  statute  in 
question.     They  impel  us  to  the  belief  that 
these  words  were  employed  to  indicate  the  seiz- 
ure of   property  in  the  case.    It  constitutes 
the  subject  of   the  action  in    such  cases,  as 
much  as  it  does  when  the  action  is  to  fore- 
close a  lien  upon  it.     In  reality,  all  the  action 
becomes,  after  seizure,  is  an  action  to  enforce 
the  lien  against  the  property  seized,  created 
by  the   attachment.      The   inquiry  whether 
there  is  a  valid  claim  is  only  incidental  to  the 
main  question  whether  there  is  a  lien  on  the 
property  attached  for  which  it  should  be  sold, 
for  without  such  lien  there  is  no  power  to  pro- 
ceed.   The  court  has  no  power  to  inquire  into 
the  merits  of  the  claim  for  any  other  purpose 
than  that  of   establishing^  such  a  lien  on  the 
property  as  will  warrant  its  sale  to  satisfy  such 
lien.    Beyond  this  it  cannot  go.     The  ques- 
tion of  the  defendant's  personal  liability  is  not 
before  it.    Said  the  court  in  Pennoyer  v.  Neff, 
95  U.  S.  714, 24  L.  ed.  565:    *'The  jurisdiction 
of  the  court  to  inquire  into  and  determine  his 
obligations  at  all  is  only  incidental  to  its  juris- 
diction over  the  property."    When  there  is  an 
attachment  against  a  nonresident,  the  attached 
property  is,  as  we  before  said,  as  much  the 
subject  of  the  action  as  is  property  the  subject 
of  an  action  when  it  is  brought  to  foreclose 
a  lien.     Courts  of  equity  have  often  referred  to 
the  property,  in  foreclosure  and  similar  cases, 
as  constituting  the  subject  of  the  action;  and 
subdivision    5    of    the    section    in    question 
(§  5204)  recognizes  this   use   of    the  phrase: 
''When  the  subject  of  the  action  is  real  or  per- 
sonal property  m  this  state,  and  the  defendant 
has  or  claims  a  lien  or  interest,  actual  or  con- 
tingent, therein,  or  the  relief  demanded  con- 
sists wholly  or  partly  in  excluding  the  defend- 
ant from  any  interest  or  lien  therein."    Minn. 
Gen.  Stat.  1894,  §  5204.    It  is  therefore  ap- 
parent that,  when  the  phrase  is  used  in  subai- 
vision  8,  it  refers  to  the  property  seized,  for 
after  seizure  it  occupies  the  same  relation  to 
the  proceeding  in  rem  that  property  on  which 
it  is  sought  to  foreclose  a  mortgage  occupies 
with  relation  to  a  foreclosure  suit.    It  is  some- 
what significant  that  the  Mifinesota  statute  in 
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terms  permits  the  issue  and  levy  of  an  attach- 
ment at  any  time  alter  issue  of  the  sum- 
mons and  before  the  service  thereof.  §  5287. 
It  is  therefore  always  in  the  power  of  the 
plaintiff  to  attach  before  serving  the  summons 
by  publication.  In  our  view,  when  he  cannot 
secure  jurisdiction  over  the  person,  he  must, 
under  the  Minnesota  statute,  always  attach 
first.  The  construction  we  place  on  the  words 
'  'subject  to  the  action"  saves  our  reaching  the 
conclusion  that,  as  originally  inserted  in  the 
New  York  statute,  they  were  meaningless. 
They  unquestionably  relate  to  an  extrinsic  fact, 
and  if  that  fact  is  merely  the  jurisdiction  over 
the  claim  in  controversy,  they  had  no  signifi- 
cance in  the  New  York  statute  as  originally 
framed,  for,  on  showing,  as  the  New  York  stat- 
ute required,  that  the  action  was  on  contract, 
the  jurisdiction  of  the  court  of  original  juris- 
diction over  the  claim  in  dispute  would  have 
been  fully  established  in  New  York,  there  being 
no  limitation  on  the  original  jurisdiction  of 
the  supreme  court  in  that  state  in  contract 
cases.  To  say  that  these  words  relate  to  the 
claim  sued  on  is  to  assert  that  the  legislature 
in  New  York  required  the  plaintiflf,  in  an  ac- 
tion in  the  supreme  court  in  that  state,  to  state 
twice  in  his  affidavit  that  the  court  had  juris- 
diction over  such  claim. 

There  are,  doubtless,  decisions  which  appear 
to  militate  against  our  view,  but  they  were 
rendered  before  the  mists  had  lifted  from  this 
department  of  jurisprudence.  They  ignore  or 
at  least  attach  but  little  importance  to,  the 
peculiar  functions  of  an  attachment  in  actions 
against  nonresidents.  In  actions  in  which  a 
personal  judgment  can  be  rendered,  an  attach- 
ment has  for  its  sole  object  the  creating  of  a 
lien  on  property  as  security  for  the  claim  sued 
on.  But  where  a  personal  judgment  cannot  be 
rendered  in  an  action  for  money,  the  attachment 
of  property  is  an  indispensable  jjurisdictional 
step.  By  it,  and  by  it  alone,  jurisdiction  over 
the  res  is  obtained.  The  question  is  no  longer 
merely  one  of  lien,  but  of  jurisdiction.  Where 
the  plaintiff  has  obtained  jurisdiction  over  the 
person,  he  may  postpone  the  seizure  till  just 
before  the  entry  of  judgment,  for  all  he  is  after 
is  a  lien.  But  where  jurisdiction  over  the  per- 
son is  not  secured,  he  needs  more  than  a  lien  on 
property,— must  have  it.  He  must  obtain  ju- 
risdiction over  the  property  itself,  or  his  whole 
proceeding  is  abortive;  and  this  jurisdiction, 
like  any  other  jurisdiction,  must  precede  the 
judgment  at  least  such  a  reasonable  time  as 
will  afford  the  defendant  an  opportunity  to  de- 
fend. The  later  utterances  of  the  New  York 
court  of  appeals  on  the  subiecl  seem  to  accord 
with  our  decision.  In  Mc Kinney  v,  Collins,  88 
N.  Y.  216,  the  court  said:  **By  the  Code  of 
1849  (Laws  1849,  chap.  488),  to  entitle  plaintiff 
to  proceed  by  publication,  it  must  appear  not 
only  that  the  person  to  be  served  cannot  be 
found  within  the  state,  and  that  a  cause  of  ac- 
tion exists  against  him,  but  the  case  itself  must 
be  one  of  several  classes  there  indicated,  f 
185.  It  is  no  longer  enough  that  the  sup 
posed  absent  defendant  has  property  in  the 
state,  but,  if  he  is  a  nonresident,  it  must  also 
appear  that  the  action  is  on  contract — this 
limitation  has  since  been  abrogated— and  that 
'the  court  has  jurisdiction  of  the  subject  of  the 
action,'  §  135,  subd.  8.  These  words  seem  to 
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me  to  introduce  an  important  qualification  to- 
the  general  language  of  the  section  already  re- 
ferred to.  As  found  in  the  Code  of  1849,  not 
only  must  a  cause  of  action  exist  against  a  non- 
resident defendant,  but  the  court  must  have 
jurisdiction  'of  the  subject  of  the  action.' 
These  three  things  must  be  established  before 
a  judge  has  juri^iction  to  make  an  order  for 
service  by  publication.  In  subdivision  4,  §  135, 
we  find  another  case  stated  in  which  an  order 
for  publication  may  be  had,  described  in  these 
words:  *  Where  the  subject  of  the  action  is 
real  or  personal  property  in  this  state,  and  the 
defendant  has  or  claims  a  lien  or  interest,  actual 
or  contingent,  therein,  or  the  relief  demanded 
consists  fully  or  partly  in  excluding  the  de- 
fendant from  any  interest  therein.*  What  do 
the  words  'subject  of  the  action'  mean  ?  That 
they  are  words  of  limitation  and  qualification 
is  plain  from  the  language  of  both  subdivisions 
3  and  4.  Evidently  they  are  not  identical 
with  the  words  'cause  of  action,'  and  are  not 
satisfied  when  the  court  has  before  it  merely 
the  obligation  of  a  contract.  They  seem  to 
have  relation  to  some  properly  or  thing  con- 
cerning which  the  proceeding  is  instituted  and 
carried  on,  and  the  changes  to  be  affected  by 
it.  Similar  words  are  found  In  §  167  (formerly 
g  148),  as  amended  in  the  Laws  of  1855,  chap. 
892,  providing  that  the  plaintiff  may  unite  in 
the  same  complaint  several  causes  of  action, 
whether  they  be  such  as  have  been  heretofore 
denominated  legal  or  equitable,  or  both,  where 
they  all  arise  out  of  the  same  transaction,  or 
transactions  connected  with  the  same  'subject- 
matter.'  And  by  §  144  it  is  cause  for  demurrer 
that  the  court  has  'no  jurisdiction  of  the  per- 
son of  the  defendant,  or  the  subject  of  the  ac- 
tion;' and  these  words  may  also  be  construed 
with  those  of  subdivision  6,  which  declares,  as 
cause  for  demurrer,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  *a  cause 
of  action.'  It  is  therefore  apparent  that  the 
phrases  'cause  of  action'  and  'subject  of  action*^ 
are  not  used  interchangeably,  or  as  synonyms. 
It  is  not  easy  to  define  their  precise  meaning, 
but  it  seems  apparent  that  they  relate,  not  to 
an  action  at  law,  though  to  one  which  formerly 
would  have  proceeded  in  equity;  the  object  be- 
ing to  give  some  specific  relief  rather  than  a 
simple  judgment  against  a  person;  as  in  an  ac- 
tion to  cancel  a  mortgage  upon  the  ground  of 
usury,  or  to  enforce  specific  performance,  or 
to  attain  such  relief  as  by  the  rules  of  the  com- 
mon law  was  denied  to  the  suitor  in  its  forum,, 
—certainly  not  an  action  where  the  only  relief 
sought  was  a  judgment  upon  contract  "^ for  the 
payment  of  money.  There  might  be  jurisdic- 
tion of  the  cause  of  action;  there  certainly 
would  be  in  the  case  supposed;  but  there  must 
also  be  jurisdiction  over  the  'subject  of  the 
action,'  and,  until  the  property  or  thing  to  be 
affected  by  it  has  been  seized  or  taken  by  legal 
process,  it  is  difficult  to  see  how  a  court  can  be 
said  to  have  jurisdiction  over  it. "  W hile  enter- 
taining great  respect  for  the  decisions  of  the 
supreme  court  of  South  Dakota,  I  am  unable 
to  agree  with  its  ruling  in  the  case  of  Tawa 
State  Sav.  Bank  v.  Jaoobson,  86  N.  W,  458. 

When  the  words  "subject  of  the  action"  are 
found  in  statutes  delating  to  the  joinder  of 
causes  of  action  and  the  right  to  interpose 
1  counterclaims,  the  very  nature  of  the  subject 
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makes  it  obvious  tbat  such  words  could  have 
no  reference  to  property  attached.  But  these 
words  have  no  such  rignd  significance  that  their 
meaning  may  not  be  radically  different  when 
they  are  usea  in  a  statute  which  contemplates 
that  property,  and  property  alone,  is  to  become 
the  real  subject  of  the  controversy,  because  of 
the  fact  ihat  the  statute  proceeds  on  the  theory 
that  no  personal  judgment,  enforceable  as  such, 
can  be  rendered  in  the  case.  The  Minnesota 
statute  authorizing  service  by  publication  is, 
as  all  such  statutes  are,  based  upon  the  funda- 
mental idea  that  the  proceeding  in  which  such 
service  is  to  be  made  will  be  exclusively  a  pro- 
ceeding in  rem, — a  proceeding  against  specific 
property;  that  such  property  will  form  the  real 
subject  of  the  litigation.  When,  in  such  a 
statute,  the  words  "subject  of  the  action"  are 
found,  in  a  provision  requiring  the  affidavit, 
which  must  precede  service  by  publication,  to 
state  that  the  court  has  jurisdiction  of  the  sub- 
ject of  the  action,  it  is  to  our  mind  a  natural 
inference  that  these  words  refer  to  property 
which,  by  being  seized  in  such  a  proceeding, 
wherein  a  personal  judgment  cannot  be  ren- 
dered, becomes  the  only  substantial  subject  of 
the  action,— the  only  matter  on  which  the 
<x)urt  can  act  with  any  legal  effect.  The  court 
•cannot  take  jurisdiction  of  the  cause  of  action, 
except  as  incidental  to  its  jurisdiction  over  the 
real  subject  of  the  action, — the  property  seized. 
It  cannot  render  a  personal  judgment  on  such 
a  cause  of  action  which  will  be  of  any  legal 
effect  as  a  judgment  enforceable  against  the 
general  property  of  the  defendant.  Such  a 
personal  judgment  would  be  void.  We  can  see 
no  reason  why  the  plaintiff  should  be  required 
to  state  in  his  affidavit,  on  which  he  must  base 
his  service  of  the  summons  of  publication,  that 
the  court  has  jurisdiction  of  the  subject  of  the 
nction,  if  these  words  mean  only  the  claim  he 
is  seeking  to  enforce.  The  district  court  of 
Minnesota  is  a  court  of  general  original  Juris- 
•diction,  and,  as  such,  has  original  juris- 
diction of  all  civil  actions  (A^fin  v.  Hey  ward, 
-6  Minn.  110  [Gil.  531);  and  H  is  only  in  civil 
actions  that  service  by  publication  is  provided 
for.  Therefore,  whenever  a  civil  action  is 
<2ommenced,  whatever  be  its  nature,  the  district 
•court  of  tbat  state  does,  as  a  matter  of  fact, 
have  jurisdiction  of  the  subject-matteB.  Why 
ahould  the  plaintiff  be  required  to  slate  this 
<;onclusion  in  his  affidavit  when  such  conclu- 
sion is  apparent  from  the  mere  fact  that  he  has 
instituted  a  civil  action?  It  is  impossible  to 
serve  a  summons  by  publication  in  a  civil  ac- 
tion without  the  court  having  jurisdiction  of 
the  subject-matter  of  the  action,  for  it  has  ju- 
risdiction of  the  subject-matter  of  all  civil  ac- 
tions. If,  therefore,  these  words  mean  only 
the  claim  sued  upon,  the  statute  requires  the 
plaintiff  to  swear  to  an  idle  thing, — a  mere 
proposition  of  law,  and  not  a  fact.  When  the 
plaintiff  is  required,  in  proceedings  essentially 
in  rem,  to  swear  to  the  fact  that  the  court  has 
jurisdiction  of,  not  *'the  cause  of  action,"  or  of 
the  "subject-matter,"  but  of  the  "subject  of  the 
action,"  it  is  to  compel  him  to  bring  upon  the 
record  of  the  case  an  extrinsic  fact,  on  which 
the  power  of  the  court  to  proceed  in  the  action 
with  legal  effect  depends,  and  not  to  force  him 
to  bring  upon  the  record  a  declaration  of  a 
mere  legal  proposition,  of  which  the  district 
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court  would  necessarily  be  informed,  from  the 
simple  fact  that  a  civil  action  was  being  insti- 
tuted in  that  court.  It  is  urged  that,  if  the 
purpose  had  been  to  require  seizure  of  property 
before  publication  of  the  summons,  the  lan- 
guage of  the  statute  would  have  been,  "when 
the  defendant  has  property  within  the  state 
which  has  been  attached,"  or  tbat  equally  ex- 
plicit language  would  have  been  used  But  it 
is  notorious  that  the  most  accurate  mode  of  ex- 
pression is  not  necessarily  or  even  generally 
adopted  in  the  drafting  of  statutes.  Felicity 
of  diction  in  the  framing  of  laws  is  seldom  at- 
tained. Had  the  art  of  formulating  statutory 
provisions  reached  anything  like  perfection, 
the  courts  would  not  be  constantly  besieged  by 
litigants  seeking  to  have  the  doubtful  meaning 
of  legislative  enactments  set  at  rest.  It  has 
been  the  experience  of  all  judicial  tribunals 
that  the  interpretation  of  statutes  is  involved  in 
a  large  percentage  of  cases,  that  no  more  diffi- 
cult duty  devolves  upon  them  than  that  of  con- 
struing acts  of  the  legislature,  and  that  often 
the  conclusion  reached  is,  because  of  the  hope- 
less ambiguity  of  the  law,  a  conclusion  with 
which  the  court  is  not  altogether  satisfied. 

The  argument  advanced  by  counsel  for 
plaintiff  has  a  double  edge.  If  the  object  was 
to  provide  that  the  plaintiff  was  to  state  in  his 
affidavit  that  the  court  had  jurisdiction  of  the 
claim  sued  upon,  why  was  not  the  phrase  "sub- 
ject-matter" employed?  Then  no  uncertainty 
could  have  existed.  This  phrase  was  not  em- 
ployed; but,  on  the  contrary,  another  phrase 
was  used,  which,  in  courts  of  equity,  had  been 
long  understood  to  refer  to  the  property  which 
formed  the  real  subject  of  the  controversy.  In 
a  proceeding  in  rem  to  foreclose  a  mortgage 
the  foreclosure  in  one  sense  constitutes  the  sub- 
ject of  the  action.  But  courts  of  equity  had 
come  to  speak  of  the  property  itself  as  the  real 
subject  of  the  action.  And  so,  when  the  legis- 
lature, under  our  blended  systems  of  proced- 
ure, embracing  both  legal  and  equitable  ac- 
tions, assimilated  the  procedure  in  legal  and 
equitable  actions,  in  the  matter  of  reaching 
the  property  of  nonresidents  as  well  as  with  re- 
gara  to  other  matters,  they  ver^  naturally  used 
the  words  "subject  of  the  action"  to  express, 
with  respect  to  legal  actions,  the  same  meaning 
which  they  had  in  equitable  causes.  In  both 
classes  of  cases,  the  statute,  contemplating  that 
there  can  be  no  personal  judgment,  refers  by 
the  use  of  the  words  "subject  of  the  action"  to 
the  only  thing  which  constitutes  the  real  sub- 
ject of  the  action,  i.  e,,  the  property  proceeded 
against.  In  an  action  to  foreclose  a  mortgage 
against  a  nonresident,  the  subject  of  the  action 
might,  as  we  before  stated,  be  regarded,  in  one 
sense,  as  the  foreclosure  of  the  lien.  So,  in  an 
action  at  law  against  a  nonresident  upon  con- 
tract, the  enforcement  of  the  contract  might  in 
the  same  sense  be  considered  the  subject  of  the 
action.  But  courts  of  equity  have  long  re- 
garded the  property  in  such  a  foreclosure  ac- 
tion as  constituting  the  real  subject  of  the 
action,  for  it  is  all  that  can  be  reached  in  the 
proceeding.  Why  should  not  the  same  court 
which  administers  equitable  relief  regard,  in  a 
legal  action  of  which  it  also  has  jurisdiction, 
the  property  attached  as  the  real  subject  of  the 
action,  in  view  of  the  fact  that,  just  the  same 
as  in  the  foreclosure  action  referred  to,  the 
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property  is  the  thiog  against  which  the  pro- 
ceeaing  is  leveled,  and  which  alone  can  be  af- 
fected by  i^^ 

It  is  said  that,  if  these  words,  "subject  of 
the  action/'  mean  seizure  of  property,  why 
'was  the  plaintiff  required  to  state  also  that 
the  defendant  had  property  in  the  state? 
Proof  that  property  had  been  seized  in  the 
state  would  be  proof  that  tbe  defendant  had 
property  therein.  But  there  is  no  incon- 
gruity in  the  use  of  these  two  phrases.  The 
provision,  as  we  construe  it,  in  effect  reads 
as  follows:  "That  the  defendant  has  prop- 
erty within  the  state  which  has  been  at- 
tached." Certainly  it  would  not  be  claimed 
that  such  a  provision  was  open  to  serious  criti- 
cism for  redundancy,  although  it  would  be 
strictly  true  that  the  same  idea  might  have 
been  expressed  by  a  declaration  that  the 
plaintiff  should  state,  in  his  affidavit,  that 
property  of  the  defendant  had  been  attached. 
Over  against  these  arguments  of  counsel  for 
plaintiff,  which  are  by  no  means  destitute  of 
force,  were  set  the  following  arguments,  which 
in  our  judgment,  are  controlling:  First.  On 
their  view  of  the  meaning  of  those  words,  such 
words  require  the  plaintiff  to  state  that  which 
the  court  knows  from  the  mere  fact  that  it  is  in 
a  civil  action  that  the  plaintiff  desires  to  serve 
a  summons  by  publication, — to  state,  not  an 
extrinsic  fact,  or,  indeed,  a  fact  at  all,  but  a 
mere  proposition  of  law,  which  must  invariably 
be  true  in  all  such  cases.  Second.  Consider- 
ing the  essential  nature  of  the  proceedings, 
the  analogies  of  the  law,  and  the  meaning 
given  to  these  words  by  courts  of  equity,  they 
are  in  this  statute  more  susceptible  of  the  con- 
struction we  place  upon  them  than  the  one  for 


which  plaintiff's  counsel  contends.  Third.  It 
is  only  through  this  interpretation  of  these 
words  that  any  provision  can  be  found  in  the 
statutes  which  makes  it  necessary  for  the  plain- 
tiff to  attach  a  reasonable  time  before  judg- 
ment, or  at  any  time  until  the  moment  before 
judgment  is  entered;  and  to  hold  that  the  stat- 
utes authorize  such  a  belated  attachment,  in  a 
proceeding  which  can  have  no  force  except  as 
to  property  attached,  is  to  conclude  that  such 
statutes  authorize  a  proceeding  repugnant  to 
the  state  and  the  Federal  Constitutions,  and  to 
that  fundamental  principle  of  natural  justice, 
that  a  person,  before  being  affected  by  the 
judgment  of  a  court,  shall  have  such  a  notice 
as  calls  upon  him  to  defend  in  time  to  enable 
him  to  make  bis  defense.  Notice  that  a  for- 
eign court  is  seeking  to  obtain  a  personal  judg- 
ment, without  personal  service  of  process  in 
the  foreign  jurisdiction,  is  notice  to  which  a 
defendant  is  under  no  legal  obligation  to  re- 
spond. Notice,  through  attachment  of  his 
property,  that  the  same  court  is  assuming  to 
exercise  jurisdiction  over  such  property,  is'not 
reasonable  notice  when  it  immediately  precedes 
judgment.  As  the  affidavit  did  not  state  that 
the  court  had  jurisdiction  of  the  subject  of 
the  action,  and  as  no  other  language  appears 
therein  showing  that  property  of  the  defend- 
ant had  been  seized,  we  are  of 'opinion  that 
the  court  was  without  jurisdiction,  and  that, 
therefore,  its  judgment,  and  the  sale  there- 
under of  the  note  sued  upon  in  this  action, 
were  void.  Hence,  the  plaintiff  is  without 
title  to  this  note. 

I  fully  agree  with  m^  associates  in  the  dis- 
position of  the  other  point  in  the  case. 


PENNSYLVANIA  SUPREME  COURT. 


CITIZENS'  NATIONAL  BANK  OF 
BALTIMORE 

V. 

G.   G.   WILLIAMS,  Appt. 

mi  Pa.  60.) 

The  fraudulent  addition,  alter  indorse- 
ment of  a  promissory  note,  of  words  to 
make  it  payable  with  interest,  will  prevent  recov- 
ery from  the  indoreer,  aJtbougrhsuch  words  have 


been  stricken  out  before  they  come  into  the 
hands  of  a  bona  fide  holder  who  brings  suit  upon 
the  note. 

(March  2, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas,   No.  4,  for 
Philadelphia  County  in  favor  of  plaintiff  in  an 
action  brought  to  enforce  the  liability  of  an  in- 
dorse r  of  a  promissory  note.     Reversed, 
The  facta  are  slated  in  the  opinion. 


KoTE.— Alteration  of  note  as  affecting  bona  1UU 
holders. 

The  rifrhts  of  a  bona  fide  bolder  of  an  altered 
note  seem  to  be  no  different  from  those  of  any 
other  holder.  The  note  Is  regarded  in  the  same 
light  as  though  it  was  forged  and  the  bona  fides 
of  the  person  taking  title  to  It  will  not  give  him 
any  right  as  against  the  parties  who  have  been  dis- 
charged by  the  alteration. 

In  Toomer  v.  Rutland.  67  Ala.  879,  29  Am.  Rep. 
722,  tbe  court  says  that  the  principle  that  the  altera- 
tion of  paper  not  commercial  vitiates  the  paper  is 
equally  applicable  to  alterations  of  commercial 
paper  when  a  party  not  a  bona  fide  holder  seeks  to 
enforce  it. 

But  the  limitation  apparently  implied  in  that 
L,  R  A, 


case  has  not  been  adopted  in  other  cases  upon  the 
subject. 

A  material  alteration  of  a  note  without  the  con- 
sent of  the  maker  avoids  it,  even  in  the  hands  of 
the  bona  Ude  holder  without  notice.  Overton  v. 
Matthews.  35  Ark.  146. 

An  alteration  of  the  note  from  one  payable  to 
order  to  one  payable  to  tiearer  will  avoid  it.  Belk- 
ntip  V.  National  Bank,  100  Mass.  876,  97  Am.  Dec. 
]a5. 

Changing  a  note  so  as  to  make  it  negotiable  un- 
der the  law  merchant  when  it  was  not  originally  so 
will  avoid  it  in  the  hands  of  a  bona  fide  purchaser 
for  value.    McCoy  v.  Lockwood.  71  Ind.  319. 

The  insertion  of  the  words  '*or  order"  will  avoid 
the  note.  Haines  v.  T)€nnett,  11  N.  H.  180;  Bruoe 
v.  Westcott,  8  Barb.  374. 


/ 
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Mr,  A.  S.  L.  Shields,  for  appellant: 
The  note  would  not  have  been  admitted  in 
evidence  except  in  connection  with  evidence 
tending  to  explain  the  alteration  or  erasure. 

Hefner  v.  Wenrich,  82  Pa.  428;  Paine  v. 
Edhall,  19  Pa.  178;  Simpson  v.  Staekhouse,  9 
Pa.  186.  49  Am.  Dec.  554;  Johnson  v.  Duke 


Marlbortntgh,  2  Stark.  N.  P.  813;  Benman  v. 
Dickinson,  5  Bing.  188;  Bishop  v.  Chambre,  8 
Car.  &  P.  55;  LeykaHff  v.  Ashf&rd,  12  J.  B. 
Moore.  281;  HiUs  v.  Barnes,  11  N.  H.  895; 
Milter  v.  QilUland,  19  Pa.  119;  Qetty  t. 
Shearer,  20  Pa.  12. 
It  should  be  a  matter  for  the  jury  to  deter- 


A  note  siflrned  by  severaU  which  reads  ''I  promise 
to  pay,"  will  be  void  if  it  is  ohanjred  so  as  to  read 
*'We  promise  to  pay."  Humphreys  v.  Guillow,  13 
N.  H.  885,  38  Am.  Deo.  499. 

Aq  alteration  of  the  note  by  the  payee  increas- 
InflT  tbe  amount  of  attorney's  fees  provided  for  by 
Jt  will  avoid  the  note  in  the  hands  of  a  subsequent 
Innocent  holder.    Burwell  v.  Orr.  84  III.  486. 

A  material  alteration  of  an  Instrument  after  it 
js  delivered  by  a  party  who  claims  the  benefit  of  it 
or  by  one  under  whom  he  claims,  made  without 
tbe  consent  of  the  one  against  wbom  it  is  to  be  en- 
forced, renders  it  void.  Cochran  v.  Nebeker,  48 
Ind.  459;  Grimes  v.  Piersol,  25  Ind.  246. 

The  alteration  of  the  note  will  avoid  It  in  the 
bands  of  an  innocent  indorsee.  Horn  v.  Newton 
City  Bank,  32  Kan.  518;  Farmer  v.  Rand.  14  Me.  225; 
Buck  V.  Appleton,  Id.  284;  Mitchell  v.  Ringflrold,  3 
Harr.  &  J.  159,  5  Am.  Dec.  483;  Cape  Ann  Nat. 
Bank  v.  Burns,  129  Mass.  596;  Hunter  v.  Parsons,  22 
Mich.  96:  Henderson  y.  Wilson,  6  How.  (Mias.)  65; 
TriffI?  V.  Taylor,  27  Mo.  24^  72  Am.  Dec.  268;  Collier 
V.  Wau9b,  64  ind.  45b;  Here  v.  Oebler.  89  Ind.  83; 
Eokert  v.  Louis,  84  Ind.  104;  Bank  of  United  States 
v.  Russel,  3  Yeates,  391;  Hurlbut  v.  Hall,  39  Neb. 
889. 

The  difTerenceof  opinion  which  has  existed  in  re- 
gard to  tbe  eflTect  of  a  changre  in  tbe  parties  is  also 
rapparent  when  the  paper  is  in  tbe  hands  of  bona 
.fide  holders. 

Tbe  erasure  of  tbe  name  of  tbe  original  payee, 
and  tbe  substitution  of  another  name,are  a  material 
alteration  which  will  avoid  it  as  to  tbe  maker  who 
has  not  consented,  even  in  tbe  bands  of  a  bona  fide 
holder.  Erickson  v.  First  Nat.  Bank,  44  Neb.  622, 
28  L.  K.  A.  577. 

The  addition  of  tbe  words  '^and  company"  to  the 
.name  of  tbe  maker  will  discharge  an  accommoda- 
tion indorser.    Haskell  v.  Champion,  30  Mo.  136. 

Inserting  above  the  name  of  the  maker  of  a  note 
words  making  tbe  note  purport  to  be  that  of  the 
.firm  of  which  he  is  a  member,  will  avoid  the  note 
in  the  hands  of  an  indorsee,  although  tbe  note  be- 
jtins  "We  or  either  of  us  promise  to  pay."  Chad- 
wick  V.  Eastman,  53  Me.  12. 

The  erasure  of  the  word  *'surety"  after  the  name 
.of  one  of  tbe  signers  of  a  note  will  release  him 
from  liability  to  a  holder  for  value,  although  the 
•court  refuses  to  state  what  the  effect  would  be  if 
the  erasure  was  so  skillfully  done  that  no  notice  of 
it  would  be  given  to  the  indorsee.  Laub  v.  Paine, 
46  Iowa.  660. 

But  upon  the  question  whether  or  not  tbe  note 
is  avoided  by  tbe  addition  of  other  parties  as  mak- 
ers or  Indorsers,  there  is  some  difference  of  opinion. 
The  signing  of  another  name  as  surety  to  tbe 
.note  after  it  is  executed  is  not  a  material  alteration 
which  will  avoid  it  in  the  hands  of  a  bona  fide 
holder.  MiUer  v.  Finley,  26  Mich.  249, 12  Am.  Rep. 
306. 

The  addition  by  the  payee  of  a  note  of  tbe  name 
of  the  maker^s  wife  to  it  as  maker  before  negotiat- 
4ng  it  will  not  avoid  it  as  to  the  maker  in  the  bands 
of  a  bona  fide  holder,  since  bis  liability  upon  the 
note  is  not  in  any  manner  changed.  Mersman  v. 
Werges,  112  U.  8. 130,  28  L.ed.  641. 

It  has  been  held  that  tbe  addition  of  the  name  of 
.another  maker  will  not  avoid  the  note.  Card  v. 
MlUer,  1  Hun,  604. 

And  also  that  the  addition  of  another  name  as 
\maker  to  a  note  will  discharse  an  accommoda- 
-86  L.  R.  A.  8 


tion  indorser,  even  as  against  a  bona  Ade  purchaser. 
Henry  y.  Goats,  17  Ind.  161. 

Also  that  the  addition  of  another  name  as  maker 
to  the  note  discharges  all  tbe  other  parties.  Farm- 
ers* Bank  v.  Myers,  60  Mo.  App.  157. 

HeasofM  of  the  rule. 

A  material  alteration  in  any  commercial  paper 
without  tbe  consent  of  tbe  party  sought  to  be 
charged  extinguishes  his  liability.  The  grounds  of 
the  discharge  in  such  case  are  obvious.  The  agree- 
ment is  no  longer  the  one  into  which  the  defend- 
ant entered.  Its  identity  is  changed;  another  is 
substituted  without  his  consent,  and  by  a  party 
who  had  no  authority  to  consent  for  him.  There 
i8.no  longer  the  necessary  concurrence  of  minds. 
To  prevent  and  punish  such  tampering  the  law 
does  not  permit  the  plaintiff  to  fall  back  upon  the 
contract  as  it  was  originally.  The  rules  that  where 
one  of  two  innocent  parties  must  suffer  he  who  put 
it  in  the  power  of  tbe  other  to  do  tbe  wrong  must 
bear  the  loss,  and  that  the  holder  of  commercial 
paper  taken  in  good  faith  and  in  the  ordinary 
course  of  business  is  unaffected  by  any  latent  in- 
firmities of  the  security,  have  no  application  in  this 
class  of  cases.  The  law  regards  the  security  after 
it  is  altered  as  an  entire  forgery  with  respect 
to  tbe  parties  who  have  not  consented,  and  so  far 
as  they  are  concerned  deals  with  it  accordingly. 
Wood  V.  Steele,  78  U.  S.  6  Wall.  80, 18  L.  ed.  725. 

If  a  bill  is  altered  after  acceptance  it  will  not  be 
the  contract  of  the  acceptor,  and  be  will  not  be  lia- 
ble upon  It  in  the  hands  of  an  indorsee  for  value. 
Taylor  v.  Mosely,  6  Car.  &  P.  278. 

Where  a  bill  had  been  altered  in  what  the  court 
held  to  be  a  material  part,  tbe  court  said:  "The 
plaintiff  is  a  bona  fide  holder  for  value  without  ao- 
tice  of  the  alteration,  but  the  bill  must  be  con- 
sidered as  vitiated  in  the  hands  of  a  prior  holder. 
The  defendant  was  discharged  from  bis  liability  as 
acceptor  from  tbe  moment  when  the  alteration  of 
the  bill  had  been  consummated,  and  tbe  instru- 
ment having  ceased  in  point  of  law  to  be  an  accept- 
ed bill  tbe  indorsee  afterwards  could  be  In  no  better 
situation  than  the  indorser."  Burchfleld  v.  Moore, 
3  El.  &  BL  688,  22  L.  J.  Q.  B.  N.  S.  261, 18  Jur.  727. 

In  Masters  v.  Miller,  4  T.  R.  320,  it  was  held  that 
an  alteration  in  tbe  date  of  a  bill  of  exchange 
avoided  it  In  the  bands  of  an  innocent  bolder;  the 
court  saying  it  is  of  the  greatest  importance  that 
these  instruments  which  are  circulated  throughout 
Europe  should  be  kept  with  the  utmost  purity,  and 
that  the  sanctions  to  perserve  them  from  fraud 
should  not  be  lessened. 

And  in  the  appellate  court  the  decision  was  af- 
firmed; the  chief  Justice  saying  that  if  the  courts 
of  Justice  were  not  to  insist  on  bills  being  strictly 
and  faithfully  kept,  alterations  In  them  highly 
dangerous  might  take  place,  such  as  tbe  addition  of 
a  cipher  in  a  bill  for  £100  by  which  the  bill  might 
be  changed  to  £1,000,  and  the  holder  having  failed 
in  attempting  to  recover  tbe  £1,000  might  after- 
wards takf)  his  chance  of  recovering  the  £100  as  the 
bill  originally  stood.  But  such  a  proceeding  would 
be  intolerable.  Master  v.  Miller,  2  H.  Bl.  141,  1 
Anstr.  225, 5  T.  R.  637. 

Illustrations. 

a.  Change  In  place  of  payment. 

The  insertion  of  a  place  of  payment  in  a  bill  ac- 
cepted generally  will  avoid  it  in  the  hands  of  an 
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mine  whether  the  alteration  or  erasure  in  said 
note  was  made  before  or  after  the  defendant 
indorsed  the  same,  and  whether,  if  after,  it 
was  made  with  the  consent  or  knowledge  of 
the  defendant. 

An  alteration  by  the  holder  of  an  instru- 
ment in  a  material  part  destroys  it  altogether. 


MarshaU  v.  GaugUr,  10  Berg.  &  R.  164; 
Masters  y.  Miller,  4  T.  R.  328. 

£ven  if  the  added  words  were  crossed  out  so- 
as  to  leave  the  amount  due  on  said  note  the 
same  as  when  it  left  the  defendant's  bands,  yet 
plaintiff  would  still  be  required  to  explain 
how  the  alteration  and  erasure  occurred.    The 


InnooeDt  indorsee.  Calvert  v.  Baker,  4  Mees.  &  W. 
417. 1  Horn,  ft  H.  404,  7  Dowl.  P.  C.  17, 2  Jur.  lOBO. 

An  alteratioD  by  addlnir  a  place  of  payment  to  a 
\AU  win  dteoharire  the  acceptor.  Deebrowe  ▼. 
Wetherby,  1  Moody  ft  R.  488, 6  Car.  ft  P.  768;  Taylor 
V.  Museley,  1  Moody  ft  R.  480,  note. 

But  in  Macintosh  y.  Haydon,  Ryan  ft  M.  888,  on 
which  those  cases  seemed  to  depend,  the  indorsee 
took  the  bill  overdue  and  was  priyy  to  the  altera- 
tion. 

In  Tidmarsh  y.  Grover,  1  Maule  ft  S.  78S,  where 
there  was  a  change  In  the  place  of  payment,  it  does 
not  appear  whether  the  holder  knew  of  the  change 
or  not,  but  the  court  held  that  it  was  material  and 
avoided  the  bilt 

The  addition  of  the  name  of  a  city  and  state  to 
the  name  of  the  maker  for  the  purpose  of  making 
the  instrument  negotiable  according  to  the  laws  of 
that  state,  when  it  was  in  fact  executed  in  another 
state,  is  a  material  alteration  which  will  avoid  the 
note  in  the  hands  of  a  bona  llde  holder.  Commer- 
cial ft  F.  Bank  v.  Patterson,  2  Cranch,  C.  C.  846. 

Making  the  note  which  was  before  payable  gen- 
erally, payable  at  a  particular  bank,  will  avoid  it  in 
the  hands  of  an  innocent  holder.  Sudler  v.  Collins, 
2Hou8t.(DeU588. 

An  alteration  which  changes  the  place  of  pay- 
ment will  avoid  the  note.  Charlton  v.  Reed,  61 
Iowa,  166. 47  Am.  Rep.  808;  Bank  of  Ohio  Valley  v. 
Lockwood,  18  W.  Va.  802,  31  Am.  Rep.  768;  Towns- 
end  V.  Star  Wagon  Co.  10  Meb.  616,  85  Am.  Rep.  48S. 

Insertion  of  place  of  payment  will  avoid  the  note. 
Wood  worth  v.  Bank  of  America,  19  Johns.  801, 10 
Am.  Dec.  280;  Nazro  v.  Fuller,  24  Wend.  374;  8oath- 
wark  Bank  v.  Oroes,  86  Pa.  80. 

In  Cowie  v.  flalsall,  4  Bam.  ft  Aid.  197,  8  Stark. 
N.  P.  86,  which  was  a  suit  by  an  indorsee,  it  was 
held  that  making  a  bill  which  bad  been  accepted 
generally  payable  at  a  particular  place  without  the 
knowledge  of  the  acceptor  was  a  material  altera- 
tion which  avoided  the  bill,  but  there  is  no  state- 
ment as  to  whether  or  not  the  holder  was  a  bona 
fide  holder  for  value. 

But  it  has  been  held  that  the  erasure  of  the  place 
of  payment  mentioned  in  a  promissory  note  is  not 
0uch  a  material  alteration  as  will  avoid  it  in  the 
hands  of  a  bona  fide  holder.  Major  v.  Hansen,  2 
BiS8.19&. 

b.  Change  in  date. 

Outhwaite  v.  Luntley,  4  Campb.  179,  was  an  ac- 
tion by  indorsees  against  the  Indorser  of  a  bill  of 
exchange,  which  was  altered  in  its  date  by  the  ac- 
ceptors before  accepting  but  after  it  had  been 
drawn  and  indorsed,  and  the  court  held  that  the 
bill  was  vitiated  by  the  alteration. 

The  alteration  of  the  date  of  pajrment  of  a  check 

will  vitiate  It  in  the  hands  of  an  innocent  holder. 

Vance  v.  Lowther,  L.  R.  1  Bxch.  Div.  176,  46  L.  J- 

Exch.  N.  8.  200.  84  L.  T.  N.  S.  286, 24  Week.  Rep. 

872;  Lisle  v.  Rogers,  18  B.  Mon.  686;  Aubuchon  v. 

McKnlght,  1  Mo.  312.  18  Am.  Deo.  602;  Owings  v. 

Amot,  88Mo.  406;  Brltton  v.  Dierker,  46  Mo.MB.  2 

Am.  Rep.  668;  Brown  v.  Straw,  6  Neb.  686,  20  Am. 

Rep.  880;  Stephens  v.  Graham,  7  Serg.  ft  R.  606. 10 

Am.  Dec.  406:  Hocker  v.  Jamison,  2  Watts  ft  S.  488. 

^be  date  of  a  check  is  altered  the  bank  by  pay- 

ivlH  get  no  right  to  charge  the  amount  of  It 

.  the  drawer's  account.    Crawford  v.  West 

nk,  100  N.  Y.  60. 68  Am.  Rep.  162. 

i.  A. 


c.  Adding  Interest  clause. 

Adding  a  clause  to  a  note  making  it  payable  with 
interest  wiU  avoid  it  in  the  hands  of  an  indorsee. 
Fay  V.  Smith,  1  Alien,  477.  79  Am.  Dec.  762:  Far- 
mers'  ft  M.  Nat.  Bank  v.  Novich  (Tex.)  34  S.  W.  914; 
Derr  v.  Keough  (Iowa)  66  N.  W.  388. 

Adding  the  words  ^'bearing  10  per  cent  interest 
from  maturity"  will  render  the  note  void.  Ivory  v. 
Michael,  3d  Mo.  388;  Presbury  v.  Michael,  Id.  542. 

Changing  the  rate  of  interest  from  10  to  8  per 
cent  will  avoid  the  instrument.  Middaugh  v.  Elli- 
ott, 61  Mo.  App.  601. 

Adding  the  rate  of  interest  to  the  note  will  avoid 
it.   Davis  V.  Henry,  18  Neb.  497. 

The  maker^s  adding  *'w1th  interest'*  will  avoid 
the  note  as  against  an  accommodation  indorser. 
Waterman  v.  Voee,  48  Me.  604;  Bradley  v.  Mann,  37 
Mich.  1. 

In  Mount  Morris  Bank  v.  Lawson.  7  Misc.  228,  the 
court  held  that  a  maker  for  value  of  a  note  was- 
not  discharged  from  liability  upon  it  in  the  hands 
of  a  bona  fide  holder  for  value  by  the  fact  that  be- 
fore indorsement  it  had  been  materially  altered  by 
the  addition  to  it  of  the  words  **with  interest,"  but 
that  recovery  could  be  had  upon  it  in  its  original 
condition  for  the  amount  due. 

But  that  case  was  reversed  on  appeal.  Mount 
Morris  Bank  v.  Lawson,  10  Misc.  860.  The  court 
says  the  ground  upon  which  such  an  alteration  is 
held  to  discharge  the  maker  is  that  the  identity  of 
the  note  is  destroyed  and  the  paper  attempted  to  be 
enforced  is  not  the  maker^s  obligation.  The  rea- 
son of  the  rule  involves  the  corollary  that  an  un- 
Justiflabie  alteration  of  a  contract  avoids  It  even 
though  the  modification  is  in  ease  of  the  obligor. 
An  obvious  and  inevitable  consequence  is  that 
since  the  note  is  not  a  promise  of  the  defendant  it 
cannot  be  enforced  against  him  even  by  a  bona 
fide  holder  for  value. 

^  d.  Removal  of  condition. 

The  severing  of  a  paper  so  as  to  leave  a  note  de- 
tached from  a  material  modification  of  the  contract 
is  a  material  alteration  which  will  prevent  recov- 
ery by  a  bona  fide  holder.  Scofleld  v.  Ford,  66  Iowa, 
37a 

If  a  note  is  detached  from  a  material  but  separate 
part  of  the  obligation,  and  negotiated.  It  is  a  ma- 
terial alteration  which  will  avoid  It  In  the  hands  of 
a  bona  fide  indorsee.  Longwell  v.  Day,  1  Mich.  N. 
P.  286;  Walt  V.  Pomeroy,  20  Mich.  426,  4  Am.  Rep. 
806. 

Removal  of  .'a  qualifying  condition  will  avoid  the 
instrument.  But  the  mere  fact  that  the  words, 
''this  note  is  given  upon  condition."  without  stat- 
ing what  the  condition  was,  were  removed,  is  im- 
material. Palmer  v.  Largent,  5  Neb.  223,  26  Am. 
Rep.  479. 

Detaching  qualifying  instrument  Is  a  material  al- 
teration and  will  avoid  the  note.  Davis  v.  Henry, 
18  Neb.  487;  Gerrlsh  v.  Glines,  66  N.  H.  9;  Benedict 
V.  Cowden,  40  N.  Y.  906, 10  Am.  Rep.  382. 

The  detachment  of  a  stub  containing  a  condition 
avoids  the  note  in  the  hands  of  an  indorsee.  Steph- 
ens V.  Davis,  85  Tenn.  271. 

But  in  Pennsylvania  it  Is  held  that  the  separation 
of  a  condition  from  a  note  will  not  avoid  it.  Zim- 
merman V.  Rote,  75  Pa.  188;  Phelan  v.  Moss,  67  Pa. 
60,  6  Am.  Rep.  402. 

And  in  Brown  v.  Reed,  70  Pa.  870,  21  Am.  Rep.  75^ 
those  cases  were  adhered  to  on  the  ground  that  if 
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presumption  certainly  is  that  the  words  were 
fraudulently  added  and  the  note  thus  vitiated 
and  rendered  void,  and  having  once  been  made 
void,  now  can  it  be  made  valid  again  by  eras- 
ing the  fraudulent  writing?  i 

Van  Dtuen  v.  Thomas,  10  W.  N.  C.  190. 


Mr,  Charles  Biddle,  for  appellee: 
The  present  case  is  ruled  by  Kountz  v.  Ken- 
nedy, 68  Pa.  187. 

Defendant  was  not  put  in  Jeopardy.  There 
was  no  attempt  to  either  demand  or  require 
payment  upon  the  altered  note  followed  by  a 


the  maker  of  a  note  issues  It  in  suoh  a  condition 
that  it  may  easiiy  be  altered  without  detection  he 
is  liable  to  a  bona  fide  holder  who  takes  it  in  the 
usual  course  of  business  before  maturity. 

8o,  if  a  person  siffns  a  note  written  partly  in  blank 
but  oontaiainar  a  qualifying  condition  written  only 
in  pencil,  he  is  guilty  of  gross  carelessness;  and  if 
the  pencil  writing  is  erased  so  as  to  leave  no  trace  of 
the  writing  an  innocent  holder  taking  the  note  be- 
fore maturity  for  a  valuable  consideration  will  not 
be  affected  by  the  alteration.  Harvey  v.  Smith,  66 
SI.  2S4;  Seibel  v.  Vaughan,  00  111.  267. 

e.  Reducing  amount  of  note. 

Reducing  the  amount  of  a  note  will  avoid  it. 
State  Sav.  Bank  v.  Shaffer,  9  Neb.  1,  81  Am.  Rep. 

f.  Raising  amount  of  note. 

The  maker  is  not  liable  upon  a  rai8ed>sheck  to  a 
bona  fide  holder  for  value.  Fordyce  v.  Kosminski, 
49  Ark.  40. 

An  indorser  who  delivers  the  note  ^o  the  mak^r 
complete  is  not  liable  upon  it  in  case  it  is  raised  by 
him  before  negotiation,  ^tna  Nat.  Bank  v.  Win- 
chester, 43  Conn.  391. 

The  raising  of  the  note  by  the  one  to  whom  it 
was  given  for  negotiation  will  avoid  it  in  the  hands 
of  an  indorsee.    Goodman  v.  Eastman.  4  N.  H.  450. 

There  can  be  no  recovery  on  a  raised  draft. 
Flannagan  v.  National  Bank,  18  N.  Y.  S.  R.  S». 

Alteration  must  he  materfoZ. 

As  a  general  rule  it  is  held  that  the  alteraiion 
which  will  avoid  the  note  must  be  material. 

In  order  to  avoid  the«in8trument  the  alteration 
must  be  material,  and  the  mere  changing  of  the 
serial  numbers  on  bank  notes  is  not  a  material 
change.  Suffell  v.  Bank  of  England,  L.  R.  7  Q.  B. 
DIv.270. 

But  the  decision  that  suoh  change  was  not  ma- 
terial  was  reversed  on  appeal.  Suffell  v.  Bank  of 
England,  L.  R.  9  Q.  B.  Di  v.  656. 

Immaterial  alterations  of  a  negotiable  bond  do 
not  affect  it  in  the  hands  of  an  innocent  indorsee. 
Com.  V.  Emigrant  Industrial  Sav.  Bank,  96  Maes.  US, 
98  Am.  Dec.  128. 

Altering  a  serial  number  of  a  negotiable  bond  is 
not  a  material  alteration.    Ibid, 

The  alteration  of  the  serial  number  of  a  bank 
bill  is  not  material.  Note  Holders  of  Bank  of  Ten- 
nessee V.  Funding  Board,  10  Lea,  40,  67  Am.  Rep. 
211. 

Merely  placing  a  stamp  on  the  note  after  it  was 
executed  Is  not  suoh  an  alteration  as  will  avoid  It. 
Blackwell  v.  Denie,  28  Iowa,  08;  Anderson  v.  Stark- 
weather, 28  Iowa,  409. 

An  immaterial  alteration  will  not  vitiate  the 
note,  although  it  was  made  with  a  fraudulent  de- 
sign.  Moye  V.  Hemdon,  80  Miss.  120. 

An  alteration  by  the  maker  by  adding  the  words 
"payable  before  maturity  and  interest  on  unex- 
pired term  refunded  if  I  so  elect,*'  is  not  material, 
and  will  not  discharge  the  liability  of  an  indorser. 
Herrick  v.  Baldwin,  17  Minn.  200, 10  Am.  Rep.  101. 

The  test  is  whether  the  alteration  makes  the  in- 
strument a  new  note,  and  not  whether  the  new  note 
was  more  or  less  beneficial  to  the  obligors.  Chism 
V.  Toomer,  27  Ark.  108. 

But  in  Missouri  it  has  been  held  that  any  altera- 
tion, however  immaterial ,  vitiates  the  note.  Kings- 
ton Sav.  Bank  v.  Bosserman,  62  Mo.  App.  208. 
85  Ij.a  A. 


Corrections. 

The  correction  of  a  date  by  an  agent  of  the  ac- 
ceptor before  its  delivery  to  the  indorsee  wil  not 
avoid  the  bill    Brutt  v.  Picard,  Ryan  &  M.  87. 

An  alteration  to  correct  a  mistake  and  make  the 
note  read  as  was  intended  by  the  parties  will  not 
render  it  void.  Duker  v.  Franz,  7  Bush,  273, 8  Am. 
Rep.  814. 

But  it  has  been  held  that  although  the  rate  of  in- 
terest is  added  for  the  purpose  of  making  the  note 
conform  to  the  intent  of  the  parties  it  will  be  void 
as  against  all  parties  not  consenting.  Evans  v. 
Foreman,  00  Mo.  449.  But  there  is  nothing  in  that 
case  to  show  whether  the  plaintiff  was  the  original 
payee  or  an  indorser  for  value. 

Alteration  by  stranger  or  by  miBtake. 

If  a  material  alteration  is  made  by  a  stranger  to 
the  note  without  the  knowledge  of  the  holder  it 
will  not  vitiate  the  instrument  in  his  hands,  but  if 
such  alteration  appears  the  holder  has  the  burden 
of  showing  that  it  was  not  made  with  his  knowl- 
edge.   Davis  V.  Carlisle,  0  Ala.  707. 

Under  the  Georgia  Code  if  the  alteration  was  un- 
intentional or  by  mistake,  or  not  made  with  intent 
to  defraud,  the  instrument  will  be  enforced  by  the 
court.  Wheat  v.  Arnold,  86  Ga.  479;  Lowry  v.  Mc- 
Lain,  76  Ga,  872. 

Restoration  of  altered  biU, 

Erasure  of  the  alteration  will  not  restore  the  lia- 
bility of  the  parties  to  the  note.  Lockname  v.  Em- 
merson,  11  Bush.  09. 

If  the  maker  by  the  use  of  chemicals  raises  a  note 
before  it  is  given  to  the  payee,  the  accommodation 
indorser  will  not  be  liable  on  the  note  although  it 
is  restored  to  its  original  amount.  Citizens'  Nat. 
Bank  v.  Richmond,  121  Mass.  110. 

But  in  Iowa  it  has  been  held  that  if  the  note  has 
been  restored  to  its  original  form  before  passing  to 
the  hands  of  a  bona  fide  holder  It  will  not  be  void 
in  his  hands.    Shepard  v.  Whetstone,  61  Iowa,  457. 

Consent. 

If  the  maker  consents  to  the  alteration  he  cannot 
deny  his  liability  on  the  note  because  of  it.  Canon 
V.  Grigsby,  116  111.  161. 

Persons  sUfning  after  dtteration,         • 

The  liability  of  subsequent  indorsers  will  not  be 
affected  by  the  alteration.  Washington  Sav.  Bank 
v.Ecky,5lMo.272. 

Fining  tOanks. 

The  rule  as  to  alteration  does  not  apply  to  the 
filling  of  blanks  left  in  the  paper  at  the  time  of  its 
execution. 

Filling  blanks  is  not  such  an  alteration  as  will 
avoid  the  note.  Rainbolt  v.  Eddy.  84  Iowa,  440, 11 
Am.  Rep.  162:  Joseph  v.  First  Nat.  Bank,  17  Kan. 
250;  Lowden  v.  Schoharie  County  Nat.  Bank.  88 
Kan.  6tf8;  Smith  v.  Lockridge,  8  Bush,  428;  Abbott 
V.  Rose,  02  Me.  194,  10  Am.  Rep.  427;  Putnam  v. 
Sullivan,  4  Mass.  46,8  Am.  Dec,  200;  Whitmore  v. 
Nickerson,  126  Mass.  496, 28  Am.  Rep.  267;  Russel 
V.  Langstaffe,  2  Dougl.  514;  Johnson  v.  Blasdale, 
1  Smedes  ft  M.  17, 40  Am.  Dec.  86;  Scotland  County 
Nat.  Bank  v.  0*Connel,23  Mo.  App.  166;  Young  v. 
Ward,  21  III.  228;  Spitler  v.  James,  82  Ind.  202, 2  Am. 
Rep.  884;  McDonald  v.  Muscatine  Nat.  Bank,  27 
Iowa,  819;  Van  Duzer  v.  Howe,  21 N.  Y.  581;  Red 
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request  on  the  part  of  the  plaintiff  to  strike 
out  the  interpolated  part  when  objection  was 
made. 

Fnlmer  v.  Seitz,  68  Pa.  242,  8  Am.  Rep.  172. 

There  was  nothing  in  this  case  to  put  the  in- 
nocent holder  upon  notice  that  the  words  com- 
plained of  had  been  improperly  added,  and  it 
has  been  invariably  held  in  all  the  cases  that  a 
holder  for  value  oi  negotiable  paper  cannot  be 
held  responsible  for  alterations  of  which  he 
had  no  notice. 

Simjmn  v.  Stackhovse,  9  Pa.  186,  49  Am. 
Dec.  554;  Paine  v.  Edsell,  19  Pa.  178;  Craig- 
head V.  McLoney,  99  Pa.  214;  Byles,  Bills, 
p.  821. 

Green*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  the  indorsee  of  a  nego- 
tiable promissory  note  against  the  indorser. 
The  note  in  suit  had  upon  its  face  a  visible  al- 
teration.   The  words  **by  renewal,  with  inter- 


est at  6  per  cent,"  had  an  ink  erasure  drawn 
over  them.  The  plaintiff's  statements  contained 
an  averment  in  the  following  words:  "The 
words  erased  in  the  above  note  were  erased 
before  the  said  note  was  received  b^  the  said 
plaintiff."  This  is  not  only  an  admission,  but 
a  direct  assertion,  that  the  erasure  was  made 
before  the  plaintiff  received  the  note.  Of 
course,  under  all  the  decisions,  the  plaintiff 
took  the  note  with  notice  that  it  had  been  tam- 
pered with,  and  with  its  blemishes  on  its  face, 
and  they  were  chargeable  with  all  the  conse- 
quences of  such  knowledge.  It  is  equally 
true,  under  all  the  authorities,  and  especially 
in  actions  upon  negotiable  instruments,  that 
there  can  be  no  recovery  upon  such  an  instru- 
ment unless  the  alteration  is  affirmatively 
shown  by  the  holder  of  the  instrument  to  have 
been  innocently  made,  without  prejudice  to 
the  rights  of  the  party  sought  to  be  charged 
with  liability.  The  authorities  are  reviewed 
in  the  opinions  of  this  court  in  the  cases  of 


lich  v.  Doll,  54  N.  Y.  284, 13  Am.  Rep.  573:  Grigrgrs  v. 
Howe,  81  Barb.  100;  Page  v.  Morrel,  8  Abb.  App. 
Dec.  483;  Ross  v.  Doland,  29  Ohio  St.  473;  WItte  v. 
Williams,  8  S.  C.  N.  8.  2B0,  28  Am.  Rep.  294;  Orrick 
V.  Colston,  7  Gratt.  180;  Frank  v.  Lilienfeld,  33 
Gratt.  877:  Snyder  v.  Van  Doren,  46  Wis.  002,32  Am. 
Rep.  739:  Harris  v.  Berger,  16  N.  Y.  S.  R.  889:  Cason 
V.  Grant  County  Deposit  Bank.  97  Ky.  487:  New- 
ell V.  First  Nat.  Bank,  13  Ky.  L.  Rep.  775;  Win- 
ter V.  Pool,  104  Ala.  680:  Mitchell  v.  Culver,  7  Cow. 
337:  National  Excb.  Bank  v.  White,  30  Fed.  Rep. 
412;  Huntington  v.  Branch  Bank,  3  Ala.  186. 

Filling  a  blank  in  a  note  is  not  an  alteration 
within  the  meaning  of  the  rule  avoiding  the  in- 
strument for  alterations.  Visher  v.  Webster,  8 
Cal.  109. 

It  is  no  defense  to  a  note  in  the  hands  of  an  inno- 
cent assignee  that  a  blank  as  to  place  of  payment 
left  in  the  note  was  improperly  filled  by  the  as- 
signor.   Elliott  V.  Levings,  64  III.  214. 

If  the  note  is  plainly  to  t)e  payable  at  a  bank,  but 
the  name  of  the  particular  bank  is  left  blank,  the 
fact  that  it  is  filled  will  not  avoid  the  note  in  the 
hands  of  an  innocent  bolder.  Gillaspie  v.  Kelloy, 
41  Ind.  16S,  13  Am.  Rep.  318;  Marshall  v.  Drescher, 
68  Ind.  369. 

If  the  bill  when  accepted  is  left  blank  as  to 
amount,  except  that  figures  are  placed  in  the  mar- 
gin, the  acceptor  will  k)e  liable  to  the  filled  amount, 
if  the  drawer  fills  the  blanks  with  a  larger  amount 
than  was  intended,  and  alters  the  marginal  figures 
to  correspond,  and  negotiates  it  to  innocent  hold- 
ers, since  the  marginal  figures  are  no  part  of  the 
bill.  Garrard  v.  Lewis,  L.  R.  10  Q.  B.  Div.  30, 47  L. 
T.  N.  S.  408. 

If  the  instrument  is  blank  as  to  amount  except 
marginal  figures,  the  makers  cannot  defeat  pay- 
ment to  a  bona  fide  purchaser  in  case  the  marginal 
figures  are  ralped  and  the  amount  filled  in  the  body 
of  tbe  note  to  correspond.  Woolfolk  v.  Bank  of 
America,  10  Bush,  617. 

Where  the  rate  of  interest  ie  left  blank  in  a  note 
the  filling  of  the  blank  will  not  avoid  the  note,  but 
in  case  it  is  passed  to  a  bona  fide  holder  he  may  re- 
cover the  amount  specified  although  it  Is  more  than 
the  legal  rate.  Fisher  v.  Dennis,  6  Cal.  677,  65  Am. 
Dec.  934. 

If  the  date  of  a  note  is  left  blank  it  will  not  be 
void  in  the  bands  of  a  bona  fide  holder,  even  if  the 
blank  is  filled  with  an  improper  date.  Overton  v. 
Matthews,  35  Ark.  146. 

If  a  note  is  made  with  a  blank  date  it  cannot  be 
Hted  in  the  hands  of  a  bona  fide  holder  for 
on  the  ground  that  the  date  was  filled  in 
R.  A. 


without  authority.  Michigan  Ins.  Bank  v.  Eldred, 
76  U.S.  9  Wall.  544, 19L.  ed.  768. 

In  Angle  v.  Northwestern  L.  Ins.  Co.  92  U.  S.830, 
23  L.  ed.  656,  which  the  court  says  was  governed  by 
thb  rule  in  regard  to  negotiable  instruments,  the 
rule  is  recognized  that  the  person  intrusted  with  a 
paper  containing  blanks  for  use  has  authority  to 
fill  the  blanks,  but  any  material  change  in  fhe 
paper  will  render  it  void  even  in  the  hands  of  an 
innocent  holder. 

If  a  blank  acceptance  was  given  the  acceptor 
will  be  liable  on  it  after  it  is  filled  and  has  reached 
the  hands  of  a  bona  fide  bolder  for  value,  although 
the  authority  as  to  the  filling  of  the  blanks  was  ex- 
ceeded. Hatch  V.  Searles,  2  Smale  &  G.  147,  23  L. 
J.  Ch.  N.  8. 467. 

A  bill  drawn  payable  to  " ©r  order"  will  not 

be  void  in  the  hands  of  a  bona  fide  holder  because 
after  acceptance  the  blank  was  filled  with  the  name 
of  a  certain  person.  Atwood  v.  Grilfln,  2  Car.  A  P. 
368,  Ryan  ft  M.426. 

The  filling  in  of  the  place  of  payment  after  the 
word  ''at,"  with  which  the  note  concludes,  will  not 
avoid  it.    Kitchen  v.  Place,  41  Barb.  465. 

A  person  who  indorses  a  bill  with  the  name  of  an 
acceptor  written  across  the  face,  but  with  no  ac- 
ceptance or  place  of  payment  above  the  name,  will 
not  be  permitted  to  deny  his  liability  upon  the  note 
in  the  hands  of  a  bona  fide  holder  because  the  ac- 
ceptor subsequently  wrote  the  acceptance  and 
place  of  payment  above  his  name.  Rogers  v.  Pos- 
ton,  1  Met.  (Ky.)  645. 

But  in  Todd  v.  Bank  of  Kentucky,  8  Bush,  626,  the 
reasoning  of  that  case  was  not  approved  although 
the  court  held  that  in  the  case  of  accommodation 
indorsers  there  was  implied  authority  to  appoint  & 
place  of  payment  when  such  place  is  not  fixed  on 
the  face  of  the  bill. 

There  are,  however,  a  few  cases  which  have  not 
followed  the  general  rule. 

Changinsr  the  note  to  a  negotiable  note  vitiates  it 
although  it  is  accomplished  by  filling  a  blank. 
Morehead  v.  Parkersburg  Nat.  Bank,  6  W.  Va.  74, 
13  Am.  Rep.  636. 

But  that  case  was  overruled  in  First  Nat.  Bank 
V.  Johns,  22  W.  Va.  520,  46  Am.  Rep.  608. 

Inserting  the  rate  of  interest  in  the  blank  left  for 
it  after  the  note  is  otherwise  complete  is  a  mate- 
rial alteration  which  will  render  it  void.  Holmes  v. 
Trumper,  22  Mich.  42r.  7  Am.  Rep.  661. 

After  the  instrument  is  complete  by  passing  into 
the  hands  of  another  person  and  becomes  an  avail- 
able security  implied  authority  to  fill  blan  ks  ceases, 
and  the  inserting  of  a  date  in  the  blank  after  that 


1896. 


CiTizKNs'  National  Ba.nk  of  BALTnfORs  v.  Williams. 


469 


Hartley  v.  Garhoy,  150  Pa.  23;  Qettysburg  Nat, 
Bank  v.  Chiwlm,  169  Pa.  564.  The  affidavit 
of  defense  alleged  "that,  at  the  time  the  de- 
fendant indorsed  said  note,  it  did  not  bear  in- 
terest, and  the  words  *by  renewal,  with  inter- 
est at  6  per  cent,*  were  not  upon  the  said  note; 
and  this  defendant  avers  that  the  said  words 
\¥ere  fraudulently  inserted  in  said  note,  without 
his  knowledge  or  consent,  after  the  defendant 
had  indorsed  the  same  to  Philip  Williams  Aver- 
itt."  The  affidavit  further  averred  that  defend- 
ant was  an  accommodation  indorser^and  had  re- 
ceived no  consideration  for  his  indorsement. 
The  case,  as  it  stands  upon  the  record,  there- 
fore, is  that  a  fraudulent  alteration  of  the  note 
was  made  to  the  defendant's  prejudice,  after 
his  contract  of  indorsement  was  made,  and 
without  his  knowledge  or  consent.  It  is  un- 
necessary to  cite  the  authorities  to  show  that, 
upon  such  a  state  of  the  record,  there  can  be 
no  recovery  until  the  plaintiff  has  affirma- 
tively shown  by  explanatory  testimony  that 


the  alteration  was  made  in  such  circumstances 
that  the  defendant  would  be  liable  notwith- 
standing the  alteration. 

It  is  contended,  however,  for  the  plaintiff, 
that,  because  the  added  words  were  stricken 
out  by  the  erasure,  the  note  was  in  its  original 
shape  as  it  was  when  the  defendant  indorsed 
it,  and  therefore  no  harm  was  done,  and  that 
the  case  of  Kountz  v.  Kennedy^  68  Pa.  187, 
3  Am.  Rep.  541,  where  the  indorser  was 
held  liable  in  somewhat  similar  circum- 
stances, rules  this  case.  But  the  opinion  in 
that  case,  which  was  not  unanimous,  was 
placed  upon  very  exceptional  circumstances, 
which  do  not  exist  here;  and  even  then  the 
case  of  a  fraudulent  alteration  was  expressly 
excluded  from  its  operation.  Explanatory 
testimony  was  there  given,  and  it  appeared  in 
evidence  that  the  note  bore  upon  its  face  no 
sign  of  alteration,  the  added  words  having 
been  removed  by  the  use  of  chemicals;  that 
the  note  was  intended  to  be  given  with  inter. 


will  avoid  the  Instrument.  iDgrlish  v.  BreDemao, 
5  Ark.  Sn,  41  Am.  Deo.  96,  9  Ark.  122,47  Am.  Dec. 
785. 

The  mere  fact  that  space  is  left  which  is  not 
necessary  to  the  instrument  will  not  give  authority 
to  fill  it  so  as  to  alter  the  character  of  the  instru- 
ment if  it  was  perfect  without  it.  Cronkhite  v. 
Nebeker,  81  Ind.  319,  42  Am.  Rep.  127;  Greenfield 
8av.  Bank  v.  Stowell,  123  Mass.  196, 25  Am.  Ilep.  67; 
Knoxville  Nat.  Bank  v.  Clark,  51  Iowa,  ^64, 33  Am. 
Rep.  129. 

In  Barber  v.  Aregood,!  W.  N.  C.  408,  It  seems  to 
have  t)een  decided  that  the  Insertion  of  a  date  in  a 
blank  left  in  a  note  payable  a  certain  number  of 
days  after  date  will  avoid  the  note. 

The  flllinfiT  of  blanks  with  the  rate  of  interest  and 
date  will  avoid  the  note  In  the  hands  of  a  bona  fide 
bolder.  Wa^hinfi^ton  Sav.  Bank  v.  Ecky,  51  Mo. 
272. 

But  in  Capital  Bank  v.  Armstrongr,  62  Mo.  69,  the 
court  Eays  that  that  ruling  has  been  substantially 
repudiated. 

And  in  Iron  Mountain  Bank  v.  Murdock,  62  Mo. 
70,  the  court  said  that  in  case  the  note  was  so 
loosely  drawn  as  to  give  ample  opportunity  to 
fill  blanks  without  attracting  attention  it  was 
strongly  Inclined  to  hold  that  the  careless  person 
will  be  liable  to  the  innocent  holder. 

The  plaintiff  must  show  that  the  maker  was 
guilty  of  negligence  in  leaving  the  blanks  in  order 
to  be  entitled  to  recover  on  the  note  which  has 
been  altered  by  filling  the  blanks.  Conger  v.  Crab- 
tree,  88  Iowa,  686. 

In  that  case  it  appeared  that  that  there  was  no 
authority  to  fill  the  blank,  and  that  the  note  would 
have  been  void  in  the  hands  of  the  original  holder. 
The  court  says  it  is  possible  that  the  maker  of  the 
altered  note  may  be  estopped  to  deny  liability  be- 
cause of  negligence  on  his  part  in  delivering  it 
with  unfilled  blanks,  but  we  do  not  think  it  can 
be  said,  as  matter  of  law,  that  proof  of  the  altera- 
tion was  made  by  filling  blanks  left  by  the  maker 
is  alone  proof  of  negligence  which  will  estop  him 
to  deny  liability. 

Leaving  blanks  uHU  not  atdJiorize  further  change. 

That  a  note  is  left  with  blanks  does  net  give  a 
rifrht  to  alter  portions  in  it  left  blank.  Cobum  v. 
Webb,  56  Ind.  96,  26  Am  Rep.  15. 

If  more  is  done  than  to  fill  the  blanks  the  note 
will  be  void.  Holland  v.  Hatch,  11  Ind.  497,  71  Am. 
Dec.  363. 

Filling  in  the  words  "with  interest**  where  there 
was  no  blank  for  them  will  avoid  the  note,  al- 
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though  other  portions  of  the  note  were  left  to  be 
filled.  McGrath  v.  Clark,  56  N.  Y.  36, 15  Am.  Rep. 
372. 

The  erasure  of  a  portion  of  the  note  and  filling  it 
with  other  words  will  render  it  void,  although 
blanks  were  left  in  it.  Adair  v.  Bgland,  58  Iowa, 
314. 

An  indorser  on  a  blank  bill  of  exchange  directed 
in  print  to  certain  persons  in  another  city  will  be 
released  from  liability  in  case  those  names  are 
stricken  out  and  those  of  entirely  different  persons 
inserted  in  their  place.  Mahalwe  Bank  v.  Doug- 
lass, 31  Conn.  170. 

The  erasure  of  the  words  "to  order  or*  and  the 
insertion  of  the  words  *'or  bearer"  in  a  space  left 
after  the  name  of  the  payee  will  avoid  the  note. 
Marshall  v.  Wllhlte,  4  Ohio  C.  C.  803. 

Spaces, 

The  rule  applicable  to  blanks  is  not  applicable  to 
mere  spaces,  and  the  question  of  liability  in  such 
cases  depends  directly  on  the  further  question  of 
the  maker's  negligence. 

In  Young  v.  Grote.  4  Bing.  254, 12  J.  B.  Moore,  484, 
where  a  banker  cashed  a  raised  check,  the  court 
held  that  the  loss  must  fall  upon  the  customer  t)e- 
cauae  the  banker  was  misled  by  want  of  proper 
caution  on  the  part  of  the  customer.  In  that  case 
the  check  was  filled  up  so  as  to  leave  a  space  be- 
fore the  word  **fifty"  in  the  body  of  the  check,  and 
the  word  **fif  ty"  was  commenced  with  a  small  let- 
ter so  that  it  was  easy  to  write  another  word  be- 
fore it  without  attracting  attention. 

If  the  maker  leaves  sufficient  space  in  the  note 
so  that  the  additional  words  can  be  filled  in  witli- 
out  exciting  suspicion,  he  will  be  estopped  as 
against  an  innocent  holder  from  claiming  that  the 
note  was  altered.  Blakey  v.  Johnson,  13  Bush,  204, 
28  Am.  Rep.  254. 

If  a  person  leaves  spaces  in  a  note  which  can  be 
filled  so  as  to  increase  the  amount  called  for  with- 
out exciting  suspicion  he  will  be  guilty  of  such 
negligence  that  he  cannot  allege  alteration  as  a  de- 
fense to  the  note  in  the  hands  of  an  Innocent 
holder.  Yocum  v.  Smith,  63  111.  321, 14  Am.  Rep. 
120. 

In  Isnard  v.  Torres,  10  La.  Ann.  108,  it  was  held 
that  if  a  space  was  carelessly  left  in  a  note  by 
means  of  which  the  note  is  raised,  the  person  leav- 
ing the  space,  and  not  the  innocent  holder,  should 
suffer  the  loss. 

In  Worrall  v.  Gheen,  39  Pa.  388,  where  a  note  was 
raised  by  writing  in  the  space  left  in  the  note,  the 
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est,  but  it  had  been  omitted  by  inadyertence; 
and  that  the  plainti£F  had  seen  the  maker 
within  an  hour  or  so  after  it  was  siinied  and 
indorsed,  and  the  maker  agreed  that  the  words 
"with  interest"  should  be  added.  The  altera- 
tion was  thereupon  made  by  the  clerk  of  the 
maker,  but  the  added  words  were  subse- 
quently taken  out,  and  the  indorser's  liability 
was  the  same  as  it  was  when  he  indorsed  the 
note.  The  decision  was  put  upon  the  express 
sround  that  the  alteration  was  made  with  per- 
fect innocence,  and  in  order  to  make  the  con- 
tract as  it  was  intended  to  be,  and  was  prob- 
ably expunged  quickly  afterwards,  and  that 
there  was  not  the  slightest  evidence  of  fraud 
or  a  fraudulent  purpose  in  the  transaction. 
The  case  of  a  fraudulent  alteration  was  ex- 
cepted from  the  decision.  Thompson,  Ch.  J., 
delivering  the  opinion,  said:  ''Certainly,  as 
between  the  maker  and  payee,  the  note  would 
not  be  affected  by  what  had  been  done  if  it 
had  remained  on  the  paper.  Nor  is  there  a 
shade  of  suspicion  from  the  evidence  that  the 


alteration  was  done  for  any  fraudulent  pur- 
pose. .  .  .  The  indorser  was  hardly,  at 
this  early  moment,  expected  to  stand  as  the 
paying  party  by  any  of  the  parties  to  the  note. 
An  intention  to  defraud  him  by  making  the  al- 
teration is  without  anything  in  the  testimony 
to  support  it,  and  was  not  pretended  in  argu- 
ment. .  .  .  But  the  note  in  evidence  w^ 
precisely  in  the  form  it  was  when  indorsed. 
It  had  been  returned  to  its  original  shape.  The 
restoration  was  not  a  fraud  on  the  indorser, 
for  it  left  the  note  as  it  was  when  the  indorse- 
ment was  made.  Now,  it  seems  to  me  that, 
as  the  identity  of  the  note  remained,  and  there 
was  nothing  in  it  to  enlarge  the  obligation  of 
the  indorser,  and  as  what  had  been  done  was 
innocently,  but  mistakenly,  done,  and  ex- 
punged, for  aught  we  know,  within  the  hour 
after  it  had  been  done,  there  is  no  rule  of  law 
unreasonable  enough  to  hold  it  avoided  by 
this.  I  admit  that,  if  there  had  been  evidence 
of  a  fraudulent  tampering  with  the  note,  a  dif- 
ferent   rule    would   apply."    It  is   manifest. 


court  held  that  there  could  be  a  recovery  of  the 
amount  for  which  the  note  was  orifrloallF  made. 

But  io  Netr  V.  Homer,  88  Pa.  827, 8  Am.  Kep.  666, 
that  case  was  held  to  be  an  exceptional  one. 

If  in  executioff  the  note  there  is  no  negUgeuoe 
in  leaving  the  spaces  the  sureties  will  not  be  liable 
in  case  spaces  are  so  filled  as  to  raise  the  amount  of 
the  note.  Leas  v.  Walls,  101  Pa.  67,  47  Am.  Rep, 
680. 

I  If  in  drawing  a  note  a  space  is  left  which  may 
easily  be  filled  so  as  to  raise  the  note  the  maker 
will  be  liable  to  a  bona  fide  bolder  for  the  in- 
creased amount.  Garrard  v.  Haddan,  67  Pa.  82,  5 
Am.  Rep.  412. 

In  Pagan  v.  Wylie,  1  Ross,  Lead.  Gas.  194,  it  was 
held  that  if  a  space  is  carelessly  left  in  a  bill,  and 
then  it  is  given  to  the  person  who  drew  it  to  be 
negotiated,  the  person  so  intrusting  it  will  be  liable 
for  its  full  amount,  although  it  is  raised  before 
negotiation. 

And  a  like  ruling  was  made  In  the  case  of  Gra- 
ham V.  Gillespie.  1  Ross,  Lead.  Cas.  196,  although  in 
regard  to  one  bill  in  that  case  in  which  the  altera- 
tion was  plainly  visible  no  recovery  was  permitted. 

If  the  note  is  complete  the  maker  will  not  be  li- 
able if  words  are  inserted  in  spaces  so  as  to  raise 
the  amount  of  the  note.  Burrows  v.  Klunk,  70 
Md.461,8L.R.  A.  iy76. 

The  fact  that  the  acceptor  of  a  bill  leaves  spaces 
before  the  words  and  figures  which  are  subse- 
quently filled  so  as  to  raise  the  amount  of  the  bill 
will  not  render  him  liable  upon  the  altered  bill  to 
a  bona  fide  holder  for  value.  Scholfield  v.  Earl 
Londesborough  [1895]  1 Q.  B.  638. 

The  insertion  in  spaces  'left  in  the  note  of  the 
words  "or  bearer"  and  words  fixing  a  place  of 
payment  will  avoid  the  note  In  the  hands  of  an  in- 
nocent  indorsee.  Simmons  v.  Atkinson  &  L.  Co. 
69  Miss.  862. 

If  the  maker,  to  the  knowledge  of  the  bolder, 
could  not  read,  he  will  not  be  charged  with  negli- 
gence in  leaving  spaces  in  the  note  which  may  as- 
sist in  the  raising  of  it.  Coyne  v.  Dooley,  84  111. 
App.  26. 

Change  apparent  on  face  of  note. 

If  the  bill  is  suspicious  in  looks  at  the  time  it  is 
negotiated  the  person  taking  it  cannot  claim  to  be 
a  bona  fide  holder  for  value  if  be  makes  no  attempt 
to  learn  the  cause  of  the  suspicious  circumstances. 
Fontaine  v.  Guhter,  81  Ala.  266. 

One  cannot  bean  innocent  bolder  for  value  if  the 
alteration  is  apparent  on  the  face  of  the  instru- 
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ment.    Gettysburg  Nat.  Bank  v.  Chisolm,  169  Pa. 
664. 

An  Innocent  indorsee  who  purchases  a  bill  which 
shows  an  alteration  on  the  face  of  it  has  the  bur- 
den of  showing  that  it  was  made  with  the  consent 
of  the  parties  or  before  the  issuing  of  the  bill. 
Henman  v.  Dickinson,  5  Bing.  188. 

A  person  claiming  under  and  producing  a  nego- 
tiable instrument  is  bound  to  explain  every  appar- 
ent and  material  alteration,  but  if  the  paper  is  fair 
on  its  face,  the  burden  of  proving  the  alteration  is 
on  the  person  alleging  it.'  Harris  v.  Bank  of  Jack- 
sonville, 2S  Fla.  601. 

In  Smith  v.  Eals,  81  Iowa,  286.  the  oourt  held  that 
when  the  Instrument  is  shown  to  have  been  altered 
the  holder  has  the  burden  of  showing  that  be  is  a 
bona  fide  holder  without  notice,  saying  that  it  was 
not  necessary  to  determine  In  that  case  whether  or 
not  the  notes  were  void  in  the  hands  of  such 
holder. 

If  the  paper  shows  on  its  face  that  it  was  altered, 
the  burden  of  proof  to  account  for  it  is  on  the 
plaintiff.  Commercial  &  R.  Bank  v.  Lum,  7  How. 
(Miss.)  414. 

If  alterations  appear  on  the  face  of  the  paper 
the  person  claiming  under  it  must  explain  them. 
Hodge  V.  Gilman,  20  111.  487. 

The  holder  must  explain  alterations  on  the  face 
of  the  paper  when  he  takes  it.  Heffner  v.  Wen- 
rich,  32  Pa.  423;  Simpson  v.  Stackhouse,  9  Pa.  186, 49 
Am.  Dec.  664:  Paine  v.  Edsall,  19  Pa.  178;  Clark  v. 
Eckstein. 22  Pa.  607,  62  Am.  Dec.  307;  Hill  v.  Cooley, 
46  Pa.  259;  Kennedy  v.  Lancaster  County  Bank,  18 
Pa.  347. 

But  in  other  cases  it  is  held  that  the  presumption 
is  that  the  alteration  was  made  prior  to  or  at  the 
time  of  the  execution  of  the  lnstru.ment.  Para- 
more  V.  Lindsey,  68  Mo.  68. 

And  that  whether  the  alteration  was  made  be- 
fore or  after  delivery  is  for  the  Jury.  Hunt  v. 
Gray,  36  N.  J.  L.  227. 10  Am.  Rep.  282. 

So,  the  Jury  are  to  determine  when  the  alteration 
was  made,  and  may  determine  it  from  the  nature 
of  the  alteration  itself.  Wilson  v.  Henderson,  9 
Smedes  &  M.  376, 48  Am.  Dec.  716. 

Where  there  is  an  alteration  in  an  instrument, 
and  the  maker  claims  that  it  was  improperly  made, 
the  Jury  are  from  all  the  circumstances  before 
them  to  determine  whether  the  instrument  is, 
thereby  rendered  invalid.  Circumstances  may  be 
such  as  to  require  the  explanation  on  the  part  of 
the  plaintUf;  or,  on  the  other  hand,  may  arise 
where  it  would  be  absurd  to  require  it  Bailey  v. 
Taylor,  11  Conn.  581, 29  Am.  Dea  321.       H.  P.  F. 
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therefore,  that  in  the  present  case  it  is  ira pos- 
sible to  apply  to  it  the  decision  in  Kouniz  v. 
Kennedy  because,  in  the  first  place,  we  know 
nothing  about  the  circumstances.of  the  altera- 
tion and  erasure,  and,  secondly,  the  affidavit 
of  defense  expressly  alleges  that  the  alteration 
was  made  fraudulently.  But  the  tendency  of 
all  our  recent  decisions  is  to  hold  parties  more 
strictly  responsible  for  alterations  of  any  kind, 
particularly  in  the  case  of  negotiable  instru- 
ments; and  we  do  not  think  that  the  ruling  in 
Kauntz  v.  Kennedy  should  be  extended  a  single 
step  beyond  its  own  peculiar  facts.  It  is 
proper  to  say  that  the  case  of  Kountz  y.  Ken- 
nedy is  not  free  from  doubt.  In  Fulmer  y. 
Seitz,  68  Pa.  on  page  242.  8  Am.  Rep.  172, 
Agnew,  J.,  said  of  it:  '*That  case  is  a  very 
close  one,  and  was  decided  doubtingly  on  its 
own  peculiar  circumstances.  One  of  our 
number  expressly  dissented,  and  I  gaye  my 
own  assent  with  hesitation."  In  Craighead  y. 
MeLoney,  99  Pa.  211,  Mr.  Chief  Justice  Shars- 
wood,  deliyering  the  opinion,  said:  '*My  own 


opinion  is  that  the  courts  have  gone  far 
enough  in  permitting  writings  to  be  tampered 
with.  ...  It  is  eyident  that  any  tamper- 
ing with  the  instrument,  which  imposes  upon 
the  parry  a  burden  or  a  peril  which  he  would 
not  else  have  incurred,  is  an  injury  to  him, 
and  therefore  material.  It  is  a  mistake  to  infer 
that  whether  the  |)ecuniary  liability  is  in- 
creased, or  the  time  of  payment  changed,  is  the 
test.  In  these  respects  the  party  may  be  no 
worse;  yet  his  rights  and  remedies  on  the  in- 
strument may  be  seriously  affected.  Where- 
eyer  this  is  so,  it  does  not  matter  that  the  al- 
teration was  entirely  honest,  and  with  no  fraud- 
ulent intent."  The  same  doctrine  was  held  and 
enforced  in  Marshall  y.  Oaugkr,  10  Serg.  & 
R.  164.  We  consider  that  the  defendant  is 
entitled  to  haye  this  case  heard  upon  its  merits 
before  a  jury,  and  to  haye  his  liability  deter- 
mined in  strict  compliance  with  all  our  deci- 
sions upon  this  subject. 
Judgment  reversed,  and  procedendo  aviarded. 
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Ida  NEWMAN  et  al,  Plffs.  in  Err., 

V, 

Charles  J.  KING. 

(64  Ohio  St.  279.) 

*  The  date  borne  by  a  promissory  note  Is 
a  material  part  thereof;  and  if  the  payee* 
without  the  Jcnowledge  or  coDsent  of  the  maker, 
alter  its  date  after  the  note  has  been  delivered 
to  him.  such  act  renders  the  instrument  yoid« 
even  in  the  hands  of  an  innooent  indorsee  for 
value. 

(March  17,  1896.) 

ERROR  to  the  Circuit  Court  for  Morgan 
County  to  reyiew  a  judgment  reyersing  a 
judgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendants  in  an  action  to  recover  an 
amount  alleged  to  be  due  on  a  promissory  note. 
Affirmed. 

Statement  by  Bradbury,  J. : 

This  action  was  brought  m  the  court  of  com- 
mon pleas  of  Morgan  county  by  the  defendant 
in  error,  Charles  J.  King,  as  the  indorsee  of  a 
promissory  note,  against  the  makers  thereof, 
Ida  Newman,  Martha  Martin,  and  George 
Martin.  The  yerdict  and  judgment  of  the 
court  of  common  pleas  were  for  the  makers  of 
the  note.  The  cause  was  taken  on  error  to 
circuit  court,  where  the  judgment  of  the  court 
of  common  pleas  was  reversed.  One  of  the 
grounds  of  reversal  was  that  the  latter  court 
erred  in  its  instructions  to  the  jury,  as  well  as 
by  its  refusal  to  instruct  the  jury  as  requested 
by  the  plaintiff  belovsr.  Thereupon  the  plain- 
tiffs in  error  brought  the  cause  to  this  court  to 
obtain  a  reversal  of  the  judgment  of  the  circuit 
court  and  an  affirmance  of  that  of  the  court  of 
common  pleas. 

*  Headnote  by  the  Court. 
35  L.  R  A. 


Meeare,  E.  H.  Stanbery  and  Tanaehill 
ft  Inme»  for  plaintiffs  in  error: 

Where  a  note  is  complete  when  delivered  to 
the  holder  he  cannot  alter  it  without  an  author- 
ity in  fact  from  the  drawer. 

Inglieh  v.  Breneman,  5  Ark.  877,  41  Am. 
Dec.  96;  Charlton  y.  Reed,  61  Iowa.  166,  47 
Am.  Rep.  806;  Letcher  v.  Batee,  6  J.  J.  Marsh. 
524,  22  Am.  Dec.  92;  Harsh  v.  Klepper,  28 
Ohio  St.  200. 

If  it  was  desired  to  show  that  the  note  at  the 
time  of  its  execution  did  not  bear  the  date  in- 
tended by  the  parties,  the  defendant  in  error 
should  haye  set  out  in  his  replies  that  the  note 
by  mistake  was  not  drawn  in  accordance  with 
the  intention  of  the  parties,  and  that  the  cor- 
rection was  made  in  conformity  to  such  inten- 
tion. 

Evans  v.  Foreman,  60  Mo.  450. 

A  material  alteration  of  a  written  instru- 
ment, made  after  it  is  signed  and  deliyered 
without  the  consent  of  an  obligor  therein,  will 
discharge  him  from  its  obligation. 

Thompson,  Trials,  §  1895;  MiUer  y.  QUU- 
land,  19  Pa.  119;  Botoers  v.  Jeu>eU,  2  N.  H. 
548;  Markham  v.  Oonaston,  Cro.  Eliz.  pt.  2, 
p.  627;  Brandt,  Guaranty*  Suretyship.  §  881; 
Wood  y.  JStede,  78  U.  S.  6  Wall.  80,  18  L.  ed. 
725;  1  Am.  &  Eng.  Enc  Law,  p.  510;  Haskell 
y.  Champion,  80  Mo.  186. 

Whether  June  22,  1890,  was  a  true  or  a  false 
date  is  immaterial,  for  it  was  the  date  the  note 
bore  at  the  time  of  its  execution  and  deliyery. 

Evans  v.  F^eman,  supra. 

Messrs.  HoElhiney  ft  Danford,  for  de- 
fendant in  error: 

The  alteration  would  be  an  immaterial  alter- 
ation; the  change  whenever  made  was  made  to 
correct  an  error;  in  fact  it  did  correct  an  error. 
It  was  done  in  good  faith,  neither  fraud  nor 
prejudice  having  been  charged  in  the  pleadings 
or  sought  to  be  proyed  on  the  trial  of  the 
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2  Dan.  Ne^.  Inst.  §§  1403,  1404;  DennUon 
V.  Jessup,  1  Disney  (Ohio)  580;  Jessupw.  Denni- 
soHy  2  Disnev  (Ohio)  150;  Duker  v.  Fram,  7 
Bush,  273,  3' Am.  Rep.  314;  Ames  v.  Colburn, 
11  Gray.  390,  71  Am.  Dec.  723;  Derby  v. 
Thrall,  44  Vt.  413,  8  Am.  Rep.  389;  Fuller  v. 
Green,  64  Wis.  159,  54  Am.  Rep.  eOO;  Horst 
V.  Wagner,  43  Iowa,  373,  22  Am.  Rep.  255; 
2  Parsons,  Cont.  §  7.  pp.  717-720;  Huntington 
V.  Finch,  3  Ohio  St.  445;  6  Wait,  Act.  &  Def. 
p.  474,  §  11,  p.  487,  §  5,  p.  493,  §  6;  1  Greenl. 
Ev.  ^s$  565-568;  Fullerton  v.  Sturges,  4  Ohio 
St.  536. 

The  presumption  is  that  the  alteration  is 
made  with  good  motives. 

Franklin  v.  Baker,  48  Ohio  St.  296;  2  Par- 
sons, Notes  &  Bills,  pp.  569-571,  582. 

Bradbury*  J.,  delivered  the  opinion  of 
the  court: 

The  promissory  note  that  was  the  subject  of 
this  action  was  executed  by  Ida  Newman, 
Martha  Martin,  and  Oeor^e  Martin,  and  de- 
livered to  the  payee,  J.  C.  Frampton.  By  suc- 
cessive indorsements,  made  in  due  course  of 
business,  and,  before  due,  the  note  was  trans- 
ferred to  defendant  in  error,  Charles  J.  King, 
for  value.  The  makers  of  the  note  answered, 
contesting,  among  other  defenses,  its  validity 
on  the  ground  that  the  payee,  after  its  delivery 
to  him,  and  without  their  knowledge  and  con- 
sent, altered  its  date  from  June  22,  1890,  to 
June  23, 1890.  This  was  denied  by  the  holder 
of  the  note,  defendant  in  error,  in  his  reply. 
Upon  the  issue  thus  arising,  and  after  the  tes- 
timony bearing  thereon  had  been  given  to  the 
jury,  the  holder  of  the  note,  defendant  in  er- 
ror, requested  the  court  to  charge  the  jury  as 
follows:  **If  the  jury  find,  from  the  evidence, 
that  J.  C.  Frampton  did  alter  the  date  of  this 
note  from  June  22,  1890,  to  June  23,  1890,  and 
further  find  that  such  alteration  was  only  for 
the  purpose  of  making  the  note  bear  its* true 
date,  and  that  such  alteration  did  in  fact  make 
such  note  bear  its  true  date,  then  such  altera- 
tion is  an  immaterial  alteration,  and  is  not  a 
good  defense  in  this  action."  But  the  court 
refused  to  so  charge  as  requested,  to  which  re- 
refusal  the  plaintiff  at  the  time  excepted. 
Thereupon  the  court  charged  the  jury  upon 
this  point  as  follows:  ''Now  I  say  to  you,  as 
matter  of  law  in  this  case,  gentlemen,  that  if 
you  shall  find,  from  the  evidence  in  this  case, 
that  since  the  defendants  signed  the  note  sued 
upon  in  this  action,  the  same  has  been  altered 
by  the  payee  thereof,  J.  C.  Frampton,  without 
the  knowledge  or  consent  of  either  of  these 
defendants,  by  changing  the  date  thereof  from 
June  22  to  June  23,  that  such  alteration  and 
change  would,  in  law,  amount  to,  and  would 
be  a  material  alteration,  and  such  alteration 
would  render  the  note  void  as  to  these  defend- 
ants, and  would  operate  to  discharge  them 
from  all  liability  thereon,  although  you  may 
believe,  from  the  evidence,  that  the  plaintiff 
took  the  note  in  the  retoilar  course  of  business 
before  due,  for  a  valuable  consideration  and 
without  notice  of  such  alteration."  To  which 
charge,  as  given,  the  plaintiff  at  the  time  ex- 
cepted. The  verdict  and  judgment  were 
against  the  validity  of  the  note.  This  judg- 
ment the  circuit  court  reversed,  on  the  ground, 
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among  others,  that  the  court  of  common  pleas 
erred  in  refusing  to  charge  the  proposition  re- 
quested, and  in  charging  as  it  did  upon  the 
subject. 

This  is  the  only  question  arising  on  the  rec- 
ord of  sufficient  importance  to  require  atten- 
tion. That  the  date  borne  by  a  promissory 
note  is  a  material  matter  is  not  seriously  con- 
tested. That  it  is  material,  we  think,  is  clear,, 
upon  both  reason  and  authority.  The  time  of 
payment  and  the  bar  of  the  statute  of  limitations 
depend  upon  its  date.  If  the  date  of  a  prom- 
issory note  may  be  changed  one  day,  why  not 
two  days?  If  two  days  are  not  material,  what 
number  shall  be  held  to  be  material?  No  sat- 
isfactory answer  can  be  made.  By  changing  its 
date  the  identity  of  the  instrument  is  destroyed, 
and  it  is  no  longer  the  contract  made  by  the 
parties.  Bowers  v.  Jewell,  2  N.  H.  543;  Wood 
V.  Steele,  73  U.  S.  6  Wall.  80,  18  L.  ed.  725; 
Inglish  v.  Breneman,  5  Ark.  377,  41  Am.  Dec. 
96;  Miller  v.  Gilleland,  19  Pa.  119;  Brown  v. 
Straw,  6  Neb.  536,  29  Am.  Rep.  869.  The 
authorities  bearing  upon  this  proposition  are 
quite  numerous,  but  to  cite  them  further 
would  be  a  work  of  supererogation.  If  by 
reason  of  the  alteration  it  has  ceased  to  be 
the  contract  of  the  parties,  the  defense  thus 
arising  is  available  a^inst  an  innocent  pur- 
chaser. Charlton  v.  Jleed,  61  Iowa,  166,  47 
Am.  Rep.  808;  Oronkhite  v.  Nebeker,  81  Ind. 
319,  42  Am.  Rep.  127;  Haskell  v.  Champion, 
30  Mo.  136;  Wood  v.  SteeU,  73  U.  8.  6  Wall. 
80, 18  L.  ed.  725.  Other  authorities  could  be 
cited,  but  we  do  not  think  it  at  all  necessary  to- 
support,  by  an  extended  list  of  precedents,  a 
proposition  so  obviously  consistent  with  sound 
reason. 

The  defendant  in  error  contends  that,  al* 
though  the  date  which  a  promissory  note  bears 
may  oe  a  material  matter,  yet  that,  as  the  note 
in  controversy,  according  to  the  intention  of 
all  the  parties  to  it,  should  have  been  dated 
June  23,  instead  of  June  22,  1890,  an  altera- 
tion made  by  the  payee  honestly  and  in  good 
faith,  after  its  delivery  to  him,  that  merely 
caused  the  instrument  to  express  the  date  in- 
tended, even  if  done  without  the  knowledge  or 
consent  of  the  makers,  would  not  render  the 
note  void.  This  contention  finds  support  from 
reputable  authorities.  In  Duker  v.  Franz,  7 
Bush,  273, 3  Am.  Rep.  314,  a  promissory  note 
bad  been  dated  in  1868,  and  the  payee  altered 
the  date  to  1869,  by  changing  the  figure  "8" 
to  **9,"  without  the  knowledge  or  consent  of 
the  maker.  The  court  maintained  the  validity 
of  the  note  on  the  ground  that,  in  its  altered 
condition,  it  conformed  to  the  intention  of  the 
parties.  The  same  doctrine  is  maintained  in 
Mississippi  {McRaven  v.  Crisler,  53  Miss.  542) 
and  in  Maine  {Hervey  v.  Harvey,  16  Me.  357). 
In  the  latter  case,  however,  great  weight  was 
given  to  the  fact  that  the  maker  knew  of  the 
mistake,  while  the  other  parties  did  not.  and 
the  court  seemed  to  be  of  opinion  that  his  at- 
tempt to  avail  himself  of  the  alteration  as  a 
defense  constituted  a  fraud  upon  the  plaintiff. 
Id.  359;  Clute  v.  Small,  17  Wend.  238;  Bowen 
V.  Jewell,  2  N.  H.  543.  Other  cases,  cited  as 
sustaining  this  doctrine,  do  not  support  it  to 
the  extent  claimed  for  them.  Thus,  in  Jofin- 
son  V.  Johnson's  Estate,  66  Mich.  526,  which 
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was  an  action  to  charge  the  estate  of  the  princi- 
pal maker  of  a  promissory  note  for  the  debt  evi- 
denced thereby,  a  note  had  been  given,  on  Oc- 
tober 23,  1876.  for  the  balance  due  on  an  account 
stated  between  the  parties,  but  by  mistake 
was  dated  October  23,  1875.  The  trial  court 
found  that  the  payee  honestly,  and  with  no 
fraudulent  intent,  changed  the  "5''  to  a  "6." 
This  was  done  without  the  knowledge  or  con- 
sent of  the  makers.  Afterwards  the  principal 
made  two  payments  ou  the  note,  upon  which 
circumstance  some  stress  was  placed  by  the 
court,  although  it  does  not  appear  that  he 
knew  of  the  alteration  when  the  payments 
were  made.  The  wife  of  Johnson  had  signed 
the  note  as  surety.  The  court  seemed  to  be  of 
opinion  that  the  alteration  changed  the  contract 
and  discharged  the  wife,  for  the  court  said: 
"The  fact  that  Mrs.  Johnson  was  not  bound 
by  the  note  would  not  dischar^  her  husband, 
for  whom  she  signed  as  surety."  The  claim  was 
allowed  against  the  estate  of  the  principal. 
The  reasoning  of  the  court  is  not  very  clearly 
set  forth,  but  sufficient  appears  to  show  that 
the  decision  was  quite  as  much  due  to  the  the- 
ory that  the  original  consideration,  the  account 
stated,  would  support  the  claim  as  to  any  other 
principle,  the  court  saying:  "And,  further- 
more, the  account  stated,  which  was  the  foun- 
dation of  the  note,  would  form  a  new  basis  of 
indebtedness."  In  some  cases  the  alteration 
was  sustained  on  the  ground  that  it  was  made 
by  an  agent  of  the  maker  or  drawer  before  de- 
liveiy.  Brutt  v.  Picard,  Ryan  &  M.  87;  Van 
Bntnt  V.  Eoff,  35  Barb.  501.  In  other  cases 
the  note  or  bill  of  exchange  was  held  valid, 
notwithstanding  the  insertion  of  a  word  with- 
out the  knowledge  of  the  maker  or  drawer, 
upon  the  ground  that  the  word  inserted  was 
implied  by  the  contents  of  the  instrument. 

The  question  raised  by  the  instructions  given 
and  refused  relates  solely  to  the  effect  to  be 
fiven  to  a  promissory  note  after  its  date  has 
been  altered  by  the  payee  without  the  knowl- 
edge or  consent  of  the  maker.  The  question 
is  one  of  public  policy.  Doubtless,  all  minds 
will  concur  in  the  proposition  that,  after  a  writ- 
ten instrument  has  been  altered  in  a  material 
matter,  it  no  longer  retains  its  identity.  It  is,  in 
fact,  a  new  contract,  and  imposes  obligations 
and  secures  rights  different  from  those  it  im- 
posed or  secured  at  its  origin.  Nor  will  any 
reasonable  mind  contend  that  one  of  the  parties 
to  a  written  instrument  may  alter  it  without 
the  consent  of  the  others,  so  that  it  will  ex- 

?re88  anything  not  intended  by  the  parties, 
'he  contention  is,  however,  that  it  may  be  al- 
tered by  one  party  alone  without  the  knowl- 
edge or  consent  of  the  others,  if,  in  its  altered 
condition,  it  conforms  to  the  intention  of  the 
parties,  and  the  alteration  was  honestly  made; 
and  that,  that  being  true,  it  may  be  enforced 
in  its  altered  condition.  The  reasoning  is  that 
as,  in  its  changed  condition,  it  expresses  the  in- 
tention of  thel3arties,  no  injury  has  been  done 
by  the  alteration.  That,  no  doubt,  is  true  in 
every  case  of  an  alteration,  in  so  far  as  it  con- 
cerns the  parties  affected  by  it.  If,  in  its  al- 
tered state,  it  requires  the  obligor  to  do  the 
particular  thing  he  agreed  to  do,  no  personal 
wrong  has  been  inflicted  on  him.  In  this  view 
of  the  matter,  the  number  and  extent  of  the 
alterations  are  immaterial,  for,  however  great 
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and  numerous  they  may  happen  to  be,  the  in- 
strument, in  its  changed  condition,  requires 
the  obligor  to  do  just  what  he  promised,  and 
therefore,  in  good  conscience,  ought  to  dc 
The  question,  however,  does  not  rest  solely 
upon  this  aspect  of  the  matter.  Regard  should 
be  had  to  the  policy  of  maintaining  the  integ- 
rity of  written  instruments,  particularly  those 
whose  character  or  nature  is  such  that  their 
possession  and  custody  belonc:  to  one  part^ 
on]?.  Promissory  notes  are  of  this  class.  This 
policy,  we  think,  denies  to  the  custodian  of  a 
written  instrument,  to  whose  possession  it» 
nature  necessarily  confides  it,  the  power  to  al- 
ter its  terms  in  any  material  matter  whatever, 
in  order  that  it  may  conform  to  his  notion  of 
what  the  parties  intended  when  it  was  executed. 
Deliberate  tampering  with  written  instruments^ 
by  their  obligees,  upon  any  pretense  whatever, 
should  not  ^  encouraged.  If  the  right  to  do 
so  in  respect  to  any  material  matter  should  be 
established,  the  princioles  by  which  satisfac- 
tory limits  can  be  flxea  to  such  right  are  not 
apparent;  and,  if  established,  the  nature  of  the 
right  is  such  that  probably  it  would  be  rarely 
exercised  by  the  prudent  and  conscientious  cus- 
todian of  a  written  instrument  in  any  case,, 
but.  instead,  it  would  be  used  chiefly,  if  not 
altogether,  by  those  at  whose  hands  its  exer- 
cise would  be  fraught  with  peril  to  the  integ- 
rity of  written  instruments,  namely,  those  who^ 
if  not  actually  unscrupulous,  are  at  least  re- 
gardless of  the  rights  of  others.  Where,  by 
mistake,  a  written  instrument  does  not  conforn^ 
to  the  intention  of  the  parties,  and  they  cannot 
agree  respecting  the  mistake  and  its  correction, 
an  adequate  remedy  has  been  provided,  ac- 
cording to  the  principles  of  equity  jurispru- 
dence, by  courts  having  iurisdiction  to  correct 
such  mistakes  where  rules  of  evidence  appro- 
priate to  establish  the  fact  of  mistake  are  pre- 
scribed and  enforced. 

In  this  state  an  alteration  appearing  on  the 
face  of  a  promissory  note  is  presumed  to  have 
been  made  at  or  before  the  time  of  its  execu- 
tion, and  the  burden  of  proof  is  cast  upon  one 
who  seeks  to  establish  the  contrary  {Franklin 
V.  Baker,  48  Ohio  St.  296),  and  this  seems  to  be 
the  rule  that  generally  prevails  throughout  the 
United  States.  Baileys.  TayUrr,  11  Conn.  581, 
29  Am.  Dec.  321;  Speake  v.  United  States,  18 
U.  S.  9  Cranch,  87,  8  L.  ed.  648;  Wicks  v; 
Caulk,  5  Harr.  &  J.  86.  This  presumption, 
that  an  alteration  appearing  on  the  face  of  a 
written  instrument  was  made  at  or  before  its 
execution,  is  an  additional  and  obvious  reason 
for  denying  to  the  custodian  of  any  instrument 
to  which  the  presumption  applies  any  author- 
ity to  change  its  terms  in  a  material  respect. 
Otherwise,  a  party,  by  his  own  act,  may  change 
the  burden  of  proof,  and  thus  deprive  the 
other  party  of  a  valuable  right.  Before  the 
alteration  was  in  fact  made,  should  he  have 
sought  a  correction  through  the  medium  of  a 
court  of  justice,  the  burden  would  have  rested 
upon  him  to  establish  the  mistake  by  clear  and 
convincing  evidence.  Having  made  the  altera- 
tion, when,  perhaps  vears  afterwards,  he  seeks 
the  enforcement  of  the  instrument  in  its  altered 
state,  this  ex  parte  act,  by  its  inherent  force,, 
raises  a  presumption  that  the  alteration  had 
been  made  at  or  before  its  execution,  and  thus 
the  burden  of  establishing  the  fact  that  the  al- 
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teration  was  made  afterwards  is  thrown  upon 
the  party  who  alleges  it. 

We  are  not  at  this  time  concerned  as  to  the 
-effect  that  a  material,  though  innocently  made, 
alteration  of  a  written  instrument  may  have 
upon  the  rights  of  the  beneficiary  in  it  to  re- 
cover on  account  of  the  original  consideration 
moving  between  the  parties,  nor  with  his  right 
to  restore  the  instrument  to  its  original  condi- 
tion and  to  enforce  it  when  thus  restored,  be- 
cause the  only  (|uestion  raised  by  the  record 
relates  to  the  right  to  recover  upon  the  instru- 
ment itself  in  its  altered  condition;  for  the  in- 
structions given  and  refused  by  the  trial  court, 
to  which  exceptions  were  taken,  bore  upon 
this  last  question  only.  The  action  was  brought 
by  an  indorsee,  who  sought  a  recovery  upon 
the  instrument  itself.  The  makers  denied 
that  the  instrument  was  the  one  they  had  exe- 
cuted, because  its  date  had  been  altered  with- 
out their  knowledge  or  consent.  This  was  the 
issue  to  which  the  instructions  in  controversy 


relate,  and  we  think  the  court  of  common  pleas 
laid  down  the  correct  rule  upon  the  subject. 
The  view  we  have  adopted  finds  support  among 
the  text- writers,  and  in  the  decisions  of  courts 
of  high  authority.  InglUh  v.  Breneman,  5 
Ark.  377,  41  Am.  Dec.  96;  Charlton  v.  Seed,  61 
Iowa,  166, 47  Am.  Rep.  858;  Woody.  Steele,  73 
U.  S.  6  Wall.  80,  18  L.  ed.  725;  HMkell  v. 
Champion,dO  Mo.  136,138;  1  Thompson.  Trials, 
g  1395;  Evans  v.  Foreman,  60  Mo.  449;  Moore 
Y.Bickham,  4  Binn.  1;  Milter  y.  QiOdand,  19 
Pa.  119. 

However,  the  judgment  of  reversal  was  not 
placed  solely  upon  the  ground  of  error  in  the 
charge  given  and  refused,  but  rested  also  upon 
the  action  of  the  court  of  common  pleas  in  ex- 
cluding evidence  offered  by  the  defendant  in 
error,  plaintiff  below,  which  evidence  we  think 
was  material  and  competent 

Therefore  the  judgraent  of  reversal  was  cor- 
rect,  and  will  be  afflrmed. 


MISSISSIPPI  SUPREME  COURT. 


WiUlam  MEYER,  Appt., 

V. 

H.  J.   KING. 
(72MJS8.1.) 

1.  The  proximate  caiiee  of  the  death  of 
a  minor  ft*om  cshloroform  sold  to  him  fenot 
the  act  of  sale  but  his  subsequent  act  of  taking 
it,  where  there  is  nothinflr  to  show  that  he  was  iff- 
norant  of  its  use,  or  that  anythiner  in  his  cbarac- 
ter  or  disposition  rendered  it  dangerous  to  put  it 
into  his  hands. 

IB.  Contributory  ne^llffenee  in  charge 
able  to  a  minor  who  takes  chloroform 
when  so  intoxicated  as  to  be  incapable  of  any 
reasonable  degree  of  caution  or  prudence,  and 
wtio  is  old  enough  to  earn  as  a  clerk  in  a  grocery 
store  a  reasonable  and  substantial  compensation. 

S»  A  demurrer  lies  to  a  complaint  seeking 
damages  for  wrongful  death,  which  on  its  face 
shows  contributory  negligence. 

4«  An  action  for  damages  for  wrongful 
death  cannot  be  maintained  by  a  father  under 
Code  1882,  8  663,  if  deceased  was  guilty  of  con- 
tributory uegligenoe. 

K.  A  person  is  not  liable  on  the  ground 
of  injuring  one  in  danger,  for  death  fol- 
lowing his  sale  of  chloroform  to  an  intoxicated 
person  who  is  not  shown  to  be  absolutely  with- 
out mind  to  the  knowledge  of  defendant. 

6*  The  sale  of  chloroform  to  a  minor  in 
violation  of  Code  186S3,  9  1262,  will  not  render  the 
seller  liable  for  the  minor*s  death  from  drinking 
it,  if  the  sale  was  not  the  proximate  cause  of  the 
death. 

(October  Term,  1894.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
ix  the  Circuit  Court  for  Warren  County  sus- 


NoTB.— For  negligence  in  sale  of  food  or  drug, 
aee  Craft  v.  Parker  (Mich.)  21  L.  R.  A.  180,  and  note, 
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taining  a  demurrer  to  the  complaint  in  an  ac- 
tion brought  to  recover  damages  for  the  death 
of  plaintiff's  minor  son  caused  by  chloroform 
sold  by  defendant  to  him  while  he  was  intoxi- 
cated.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McLaurin  ft  McLaurin  for  ap- 
pellant. 

Messrs.  Dabney  ft  McCabe  for  appellee. 

Whitfield*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  instituted  under  g  668,  Code 
1892,  by  appellant  to  recover  damages  for  the 
loss  of  the  services  of  his  minor  son,  resulting 
from  his  death  by  reason  of  the  negligence,  as 
alleged,  of  appellee,  a  druggist  in  the  city  of 
VicKsburg,  in  selling  to  said  minor,  in  wilful 
violation  of  §  1252,  Code  1892,  chloroform, 
which,  after  such  sale,  he  drank,  and  died. 
There  were  two  declarations.  The  first  con- 
tained two  counts.  In  the  first  count  it  is  al- 
leged that  the  minor  was  ''a  minor  of  tender 
years,  who  was  at  this  said  time  [the  time  of 
sale]  employed  as  a  clerk  in  a  grocery  store, 
and  was  earning  for  such  services  a  reasonable 
and  substantial  compensation,"  and  that  on 
February  20,  1894,  he  applied  to  appellee  to 
purchase  two  ounces  of  chloroform,  the  same 
being  a  dangerous  and  deadly  poison,  and  of 
that  class  of  drugs  which  by  statute  druggists 
are  prohibited  from  selling  to  minors,  and 
that  the  appellee,  "in  wilful,  negligent,  and 
open  violation  of  the  statute,  sold  said  poison 
to  said  minor,  and  said  minor  did  soon  there- 
after take  said  poison  internally,  and  by  reason 
thereof  in  a  few  hours  died,"  The  second 
count  describes  the  minorsimply  as  **a  minor," 
omitting  the  phrase  "of  tender  years,"  and 
adds  that  the  sale  was  made  to  him  "while  he 
was  intoxicated,  from  an  excessive  use  of  li- 
quor, to  such  an  extent  that  he  was  wholly  in- 
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capable  of  exercising  any  reasonable  degree  of 
caution  or  prudence,  and  to  a  degree  that  was 
evident  from  bis  general  appearance."  Ap- 
pellee interposed  a  demurrer,  upon  the 
grounds— First,  that  it  did  not  appar  that  the 
sale  was  the  proximate  cause  of  the  injury; 
isecond,  that  the  minor  was  himself  guilty  of 
the  act  which  caused  the  injury,  and  that  it 
did  not  appear  that  the  minor  was  not  of  years 
of  discretion;  third,  that  the  minor  would  have 
had  no  right  of  action,  and  hence  the  appel- 
lant had  none;  and,  fourth,  that  the  declara- 
tion did  not  show  that  the  defendant  knew,  or 
had  reason  to  believe,  that  the  chloroform 
would  be  taken  or  used  by  the  said  minor  to 
his  injury  or  detriment,  etc.  The  demurrer 
was  sustained.  Appellant  then  filed  an 
amended  declaration,  setting  out  the  same  facts 
as  in  the  second  count  of  the  original  declara- 
tion, adding  that  the  appellee  *'kept  in  stock 
various  poisons,  which,  from  their  very  nature, 
it  was  incumbent  upon  her  to  handle  with 
great  caution,  and  to  sell  such  drugs  to  only 
such  persons  as  she  knew  to  be  cautious  and 
prudent,  or  to  whom  from  their  general  ap- 
pearance she  would  reasonably  suppose  were 
prudent  and  cautious  and  capable  of  using 
such  drugs  as  prudent,  cautious,  and  intelligent 
people  commonly  do."  The  same  demurrer 
was  interposed  to  this  declaration  and  sus- 
tained, and  the  suit  dismissed,  and  this  action 
of  the  court  is  the  error  assigned. 

Counsel  for  appellant  insists  that  the  first 
count  of  the  first  declaration  presents  the  minor 
as  one  not  of  vears  of  discretion,  and  hence  not 
chargeable  with  contributory  negligence.  The 
phrase  "minor  of  tender  years,  occurring  in 
pleadings  in  various  connections,  as  in  answers 
of  guardians  ad  litem  appointed  for  minors 
in  probate  proceedings,  may  embrace  as  well 
minors  of  twenty  years  as  twenty  months. 
Counsel  cites  Whittaker's  Smith  on  Negligence 
ss  sajping:  "The  doctrine  of  contributory  neg- 
ligence does  not  apply  to  an  infant  of  tender 
age."  But  the  remark  cited  by  counsel  is 
•quoted,  and  the  author  then  says:  ''This  rule 
is  scarcely  satisfactory,  because  it  is  difficult 
ts  say  what  is  or  is  not  a  tender  age:  but  a  bet- 
ter rule  which  would  probably  excuse  the 
negligence  of  a  child  of  tender  age,  is  that  a 
•child  is  only  bound  to  exercise  such  a  degree 
of  care  as  children  of  his  particular  age  may 
be  presumed  capable  of  exercising."  See 
Whittaker's  Smith,  Neg.  p.  411.  It  was  easy 
for  appellant  to  have  stated  the  particular  age. 

In  We9tbrook'8  Com,  66  Miss.  566;  McLain's 
Cate,  67  Miss.  4;  and  Maekey's  Case,  64  Miss. 
780, — cases  invoked  by  counsel,— the  age  Is  set 
out  in  the  declaration;  in  the  first  and  last  at 
six  years,  in  the  second  i^t  eij^ht.  Whether, 
however,  the  phrase  * 'minor  of  tender  years," 
standing  alone  in  a  declaration  in  an  action  ex 
delicto,  should  be  held  in  the  face  of  the  rule 
that  pleadings  must  be  taken  most  strongly 
against  the  pleader,  as  importing  legally  a 
minor  not  of  vears  of  discretion,  we  are  not 
called  on  to  decide,  for  the  declaration  adds, 
as  indicating  age,  that  he  was  * 'employed  as 
clerk  in  a  grocery  store,  and  earning  a  reason- 
able and  substantial  compensation,"  which  was 
received  by  appellant  and  used  "to  support 
said  minor's  mother."  Under  these  allega- 
tions, this  count  presents  a  minor  of  years  of 
85  L.  R  A. 


discretion,  capable  of  contributory  negligence. 
So  treating  him,  does  the  first  count  present  a 
cause  of  action? 

It  will  be  observed  the  count  does  not  allege 
that  the  minor  was  inexperienced  in  the  use  of 
chloroform,  that  there  was  anything  in  the 
character  or  disposition  of  the  minor  that  ren- 
dered it  dangerous  to  put  the  chloroform  in  his 
hands,  or  that  he  was  ignorant  of  its  use.  In 
Poland  V.  Earhart,  70  Iowa,  285.  the  defend- 
ant had  sold  a  minor,  in  contravention  of  stat- 
ute, a  pistol.  The  minor  accidentally  shot 
himself.  The  court  says:  "The  immediate 
cause  of  these  injuries  was  not  the  sale  of  the 
weapon  by  defendant,  but  the  accident  which 
subsequently  occurred.  ...  If  plaintiff 
[the  mother]  has  a  cause  of  action,  ...  it 
must  be  founded  on  the  fact  that  the  accident 
.  .  .  might  reasonably  have  been  anticipated 
by  the  defendant  as  a  consequence  of  the  sale 
of  the  weapon  to  him.  But  there  are  no  alle- 
gations in  the  petition  showing  that  such  in- 
jury ought  to  have  been  anticipated  as  a  con- 
sequence of  the  act.  ...  It  is  not  alleged 
that  he  was  ignorant  of  the  character  of  the 
weapon  sold  him,  or  that  he  was  inexperienced 
in  the  use  of  such  weapons.  Neither  is  it 
shown  that  there  was  anything  in  his  charac- 
ter or  disposition  that  rendered  it  dangerous  to 
place  a  weapon  of  that  kind  in  his  hands.  It 
cannot  be  said  that  defendant  might  reasonably 
have  anticipated  that  an  accident  would  occur 
from  the  handling  of  the  weapon  from  the  fact 
alone  that  the  person  to  whom  he  sold  it  was  a 
minor."  The  necessity  of  similar  allegations 
is  shown  in  Carter  v.  Towne,  98  Mass.  567,  96 
Am.  Dec.  682  (where,  in  the  case  of  a  boy 
eight  years  old,  the  declaration  alleged  that 
the  boy  had  no  experience  in  the  use  of  gun- 
powder, and  was  an  unfit  person  to  be  in- 
trusted with  it,  all  of  which  the  defendant  well 
knew,  and  that  the  boy,  in  ignorance  of  its  ef- 
fects, and  using  the  care  of  which  he  was  cap- 
able, exploded  it,  and  was  injured),  and  in  1 
Thomp.Neg.  282;  1  Sutheriand,Damages,  §^  19. 
In  King  v.H€7ikie,S0A\^.  510, 60  Am.  Kep.  119, 
where  whiskey  was  sold  to  one  alleged  to  be 
so  drunk  as  to  be  "destitute  of  reason  and 
sense,"  in  violation  of  statute,  and  he  drank  it 
and  died,  the  court  says:  "Had  it  not  been 
for  the  drinking  of  the  liquor  after  the  sale, 
which  was  a  secondary  or  intervening  cause 
co-operating  to  produce  the  fatal  result,  .  .  . 
the  sale  itself  would  have  proved  entirely 
harmless.  Hence  it  cannot  be  said  that  the 
wrongful  act  of  the  defendants  in  making  sale 
of  the  liquor  caused  the  death  of  King,  but 
rather  his  own  act  in  drinking  it."  In  iSheffer 
V.  Washington  City,  F.  M.  di  O.  S.  R,  Co.  105 
U.  S.  249,  26  L.  ed.  1070,  where  one  injured 
on  a  railway  train  became  subseq^uently 
insane,  and  eight  months  later  took  his  life, 
the  court  says:  "The  argument  is  not  sound 
which  seeks  to  trace  this  immediate  cause  of 
the  death,  through  the  previous  stages  of 
mental  aberration,  physical  suffering,  and 
eight  months'  disease  and  medical  treatment, 
to  the  original  accident  on  the  railroad.  Such 
a  course  of  possible  or  even  logical  argument 
would  lead  back  to  that  'great  first  cause  least 
understood'  in  which  the  train  of  all  causation 
ends."  Mr.  Sutherland  says  (vol.  1  of  his 
work  on  Damages,  §  84):  "If  one's  fault  hap- 
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pens  to  concur  with  something  extraordinary 
and  therefore  not  likely  to  be  foreseen  he  will 
not  be  answerable  for  such  unexpected  result." 
We  think  it  clear  that  the  death  cannot  here 
be  concatenated  with  the  sale,  as  cause  with 
effect,  but  is  due  to  the  new  one  of  the  minor 
intervening,  and  operating  as  an  independent 
cause  to  produce  it.  The  first  count  therefore 
presents  no  cause  of  action. 

The  second  count  presents  the  minor  as  one 
of  years  of  discretion,  and  'intoxicated  from 
an  excessive  use  of  liquor  to  such  an  extent 
that  he  was  wholly  incapable  of  exercising  any 
leasonable  degree  of  caution  or  prudence,  and 
to  a  degree  that  was  evident  from  his  general 
appearance,"  omitting  the  phrase,  *'of  tender 
years,"  and  also  omitting  the  allegations  noted 
as  absent  from  (he  first  count.  The  court  says 
in  80  Ala.  510,  511,  the  case  of  an  inioxicaled 
adult:  "If  we  admit  that  the  state  of  mind 
thus  produced  was  analogous  to  that  of  one 
non  e&mpos  or  insane  so  that  the  deceased  was 
in  mental  darkness,  so  unconscious  as  to  be,  at 
the  moment,  incapable  of  knowledge  or  con- 
sent, .  .  .  yet  the  fact  confronts  us  that 
this  condition  was  the  result  of  his  own  negli- 

§ence  or  wantonness  and  without  it  the  acci- 
ent  of  his  death  would  not  probably  have  oc- 
curred. The  deceased,  by  the  exercise  of 
ordinary  care,  might  have  escaped  making 
himself  hopelessly  drunk.  By  not  doing  so, 
he  was  the  author  of  his  own  death,"  etc.  It 
seems  to  be  clear  that  voluntary  intoxication 
on  the  part  of  an  adult  is  such  contributory 
negligence  as  bars  a  recovery.  Patterson,  Rail- 
way Accident  Law,  p.  iL  And  we  think 
that  a  minor  old  enough  to  earn,  as  clerk  in  a 
grocery  store,  a  reasonable  and  substantial 
compensation,  and  old  enough  to  be  about 
town  drunk, — and  that  is  the  case  made  by  the 
second  count  on  this  point,— is  old  enough  to 
be  chargeable  with  contributory  negligence 
arising  from  voluntary  intoxication.  It  is  true 
that  contributory  negligence  is  a  defense,  and 
the  declaration  need  not  aver  its  absence  ( fficA:- 
man*s  Case,  66  Miss.  154);  but  when,  as  here, 
the  declaration  on  its  face  avers  facts  showing 
the  contributory  negligence,  the  defense  by  de- 
murrer is  then  as  perfect  as  the  defense  on  the 
facts  showing  in  evidence  the  contributory 
negligence  would  be  later.  It  follows  that  the 
minor,  if  he  had  survived,  could  not  have 
maintained  an  act  ion.  This  action  of  the  father 
is  purely  statutory.  The  statute  provides  that 
"whenever  the  death  of  any  person  shall  be 
caused  by  any  such  wrongful  or  negligent  act 
or  omission  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an 
action  in  respect  thereof,  and  such  deceased 
person  shall  have  left  ...  a  father,  the  person 
.  .  .  that  would  have  been  liable  if  death  had 
not  ensued,  .  .  .  shall  be  liable  .  .  . 
notwithstanding  the  death."  The  condition 
that  the  action  must  be  one  which  could  have 
been  maintained  by  the  deceased,  had  it  failed 
to  produce  death,  or  had  not  death  ensued, 
has  no  reference  to  the  nature  of  the  loss  or 
injury  sustained,  or  the  person  entitled  to  re- 
covery, but  to  the  circumstances  attending  the 
injury,  and  the  nature  of  the  wrongful  act  or 
omission  which  is  made  the  basis  of  the  ac- 
tion." 80  Ala.  509.  It  defines  "the  kind  and 
^'igree  of  delinquency  with  which  the  defend- 
VR  A. 


ant  must  be  chargeable  in  order  to  subject  him 
to  the  action."  Whitford  v.  Panama  R.  Co.  28 
:N.  Y.  465.  The  liability  of  the  appellee  de> 
pends  upon  the  nature  and  quality  of  her  act 
in  making  the  sale,  as  characterized  by  the  cir- 
cumstances of  the  sale,  as  between  her  and  the 
minor.  This  act  takes  its  legal  quality  and 
color,  not  only  from  what  she  did  in  making 
the  sale,  but  from  the  presence  or  absence  on 
the  minor's  part  of  such  contributory  negli- 
gence in  his  conduct  at  the  time  as  would  bar 
him  had  he  lived  and  sued.  The  presence  of 
such  contributory  negligence,  if  it  existed,  ia 
an  essential  part  of  the  legal  quality  of  the  act 
as  imposing  liability  as  between  the  minor  and 
the  appellee,  and  it  is  only  where  he,  had  he 
survived,  could  have  sued,  that  the  father,  if 
he  dies,  can  sue.  The  action  is  statutory,  and 
must  fall  within  the  statute.  The  action  is 
not,  as  in  Cook*8  Case,  63  Miss.  38,  to  recover 
for  loss  of  service  intermediate  between  the  in- 
jury and  the  death,  but  for  loss  of  service 
caused  by  the  death,  for  which  no  action  lay  at 
common  law.  Cooley,  Torts.  2d  ed.  p.  807. 
It  follows  that,  as  the  second  count  presents 
no  cause  of  action  maintainable  by  the  minor 
had  he  survived,  none  vested  in  the  father. 

The  amended  declaration  sets  out,  so  far  as 
liability  is  concerned,  substantially  the  same 
facts  as  the  second  count  of  the  original  dec- 
laration, adding  the  allegations  indicated  above 
as  to  the  duty  of  appellee  to  exercise  great  care 
in  handling  such  articles,  etc.  Counsel  invoke 
the  decisions  made  in  railway  cases  to  the  effect 
that  where  one  discovers  another  in  a  position 
or  condition  of  peril,  and  wholly  incompetent 
to  care  for  his  safety,  and  such  utter  incompe 
tency  is  known  to  the  first  party,  such  party 
must  graduate  his  care  in  the  particular  in- 
stance by  all  these  facts  of  peril  of  position  or 
condition,  and  known  utter  incompetency,  to> 
escape  liability.  This  is  sound  law.  But  the 
allegations  in  the  amended  declaration,  on  the 
most  liberal  construction,  fall  far  short  of  pre- 
senting the  case  of  one  absolutely  without 
mind,  whose  utter  want  of  mind  was  known  to 
appellee.  The  allegations  in  the  Alabama  case 
were  that  the  defendant  knew  that  the  de- 
ceased was  a  man  of  known  intemperate  habits; 
that  he  went  into  the  "saloon  in  a  helpless  state 
of  intoxication,  destitute  of  sense  and  reason, 
this  sense  and  reason  being  overthrown  by  the 
use  of  intoxicating  liquors,  and  his  mental 
faculties  thereby  so  impaired  that  he  did  not 
know  what  he  was  doing,  and  incapable  of 
knowing  what  he  did,  and  incapable  of  con- 
senting to  anything;  and  that,  in  this  condi- 
tion of  helplessness  and  mental  darkness,  the 
defendants  then  and  there,  knowing  his  mental 
condition,  his  want  of  mental  power  to  consent 
to  anything,  or  to  know  what  be  was  doing,*' 
sold,  etc.,— and  yet  the  court  said  that  his  act 
in  drinking  was  the  proximate  cause  of  the 
death,  and  that  this  "must  be  true,  whatever 
the  condition  of  his  mind  or  state  of  his  intel- 
lect." We  do  not  desire  to  be  understood  as 
sanctioning  this  utterance  in  all  its  breadth. 
We  confine  ourselves  to  the  case  made  in  this 
record.  Whether  one  who  sells  the  articles 
inhibited  in  §  1252  with  knowledge  of  his 
mental  condition  to  one  absolutely  without 
mind  is  absolutely  liable  for  all  that  follows; 
whether,  to  use  the  language  of  the  supreme 
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•court  of  Massachusetts,  98  Mass.  569,  he  who, 
with  knowledge  of  the  party's  mental  condi- 
tion, "delivers  a  cup  of  poison  to  an  idiot,  or 
puts  a  razor  into  the  hands  of  an  infant  in  its 
<;radle,"  is  so  absolutely  liable,  on  the  princi- 
ple that  in  such  case  it  cannot  logically  be  said 
that  any  one  act  on  the  part  of  such  person 
•could  be  reasonably  anticipated  by  the  defend- 
ant rather  than  any  other  act;  that  in  the  case 
of  one  without  mind  absolutely  all  acts,  rational 
•or  irrational,  are  predicable  with  equal  reason- 
ableness, and  hence  the  defendant  in  such  case 
is  absolutely  liable  for  all  that  follows, — we  do 
not  now  decide.  It  is  enough  that  the 
amended  declaration  does  not  describe  in  this 
minor  one  absolutely  without  mind.  We  do 
not  think  the  amended  declaration  states  a 
cause  of  action. 

Responding  to  request  of  learned  counsel  for 
uppellant,  we  say  he  who  violates  §  1262  is 
punishable  for  such  crime  by  fine  and  im- 
prisonment under  g  1454,  Code  1892,  and  is 


civilly  guilty  of  negligence  per  se.  Crawley' 9 
Case,  70  Miss.  840.  But  whether  such  negli- 
gent act  makes  him  Hable  for  the  special  dam- 
age sustained  depends  upon  whether  it  is  the 
proximate  cause  of  the  injury.  Binfard  v. 
Johnston,  82  Ind.  426,  42  Am.  Rep.  508; 
Crawley  v.  Richmond  &  D.  R,  Co.  70  Miss.  840. 
See,  generally,  for  the  most  accurate  discus- 
sion of  the  whole  subject  that  has  fallen  under 
our  eye,  the  exhaustive  note,  86  Am.  St.  Rep. 
pp.  807-861.  We  approve  the  criticism  of 
Harrison  v.  Berkley,  1  Strobh.  L.  525,  on  page 
830,  but  disapprove  the  criticism  of  Poland 
V.  Earhart,  70  Iowa,  285,  found  on  page  817. 
The  criticism  overlooks,  among  other  things, 
the  fact  that  the  minor  was  fifteen  years  of  age, 
and  hence  presumably  of  years  of  discretion. 

Reprehensible  as  the  conduct  of  the  appel- 
lee was,  tested  by  these  rules  the  sale  was  the 
causa  sine  qva  non,  the  drinking  the  chloro- 
form the  caiLsa  causans;  and  (he  judgment  is 
affirmed. 


MISSOURI  SUPREME  COURT  (Division  2). 


Henry    P.     HARRINGTON'S    ADMINIS- 
TRATOR, Eespt,, 

Dugal  CRAWFORD,  Appt. 


.Mo.. 


.) 


A  bond  to  Indemnify  a  sherilT  afiralnst  lia- 
bility for  failure  to  execute  final  process,  given 
by  the  person  aeraiost  whom  the  process  is  di- 
rected, is  invalid. 

(December  16, 1896.) 

TRANSFER  by  the  St.  Louis  Court  of  Ap- 
peals for  the  opinion  of  the  Supreme  Court 
«fter  judgment  of  reversal  of  a  judgment  of 
the  St.  Louis  Circuit  Court  in  favor  of  plain- 
tiff in  an  action  brought  to  enforce  a  bond 
which  had  been  given  to  plaintiff's  iu testate  to 
jndemnif^r  him  against  loss  in  refusing  to  exe- 
cute a  writ.    Reversal  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  St. 
Louis  Court  of  Appeals  by  Rombauer»  J. , 
as  follows: 

*'In  January,  1885,  the  circuit  court  of  the 
•city  of  St.  Louis,  which  had  full  juris 
•diction  of  the  parties  and  subject-matter,  or- 
dered a  writ  of  restitution  to  issue  to  Henry  F. 
Harrington,  the  then  sheriff  of  the  city.  The 
writ  commanded  said  Harrington  to  oust  Au- 
gust Zelle,  Michael  Kinealy,  and  Sarah  Wat- 
son from  certain  premises,  and  to  deliver  the 
possession  thereof  to  the  plaintiff  in  the  action. 
The  sheriff  found  one  Mamie  Williams  in  pos- 
rsession,  and  having  reason  to  believe  that  she 
did  not  come  into  possession  under  either  of 

Note.— For  public  policy  as  affectinff  indemnity 
to  persons  who  become  sureties  on  bail  bonds,  see 
United  States  v.  Simmons  (C.  C.  S.  D.  N.  Y.)  14  L. 
B.  A.  78,  and  note. 


the  defendants,  but  claimed  under  a  para- 
mount tit]e,he  made  the  following  return  on  the 
writ:  *  I  return  that  I  decline  to  execute  this 
writ  bv  delivering  possession  thereunder,  be- 
cause 1  found  the  premises  occupied  by  Mamie 
Williams,  alias  Mamie  Moss,  not  a  party  de- 
fendant nor  claiming  under  them  or  either 
defendant,  and  not  in  possession  of  the  prem- 
ises when  the  suit  was  instituted.'  The  plain- 
tiff in  the  writ  thereupon  sued  the  sheriff  upon 
his  bond,  and  in  that  action  such  proceeding 
were  had  that  the  court  found  the  sheriff 
guiltv  of  a  breach  of  official  duty,  and  ren- 
dered judgment  against  him  and  his  sureties 
for  the  damages  sustained  by  the  plaintiff  in 
the  writ.  The  present  action  is  brought  by  the 
sheriff's  administrator  upon  a  bond  of  inaem- 
nity  which  Kinealy,  one  of  the  defendants  in 
the  writ  of  restitution,  had  given  to  the  sheriff, 
with  his  (Kinealy's)  wife  and  the  defendant 
Crawford  as  his  sureties.  The  bond  is  condi- 
tioned to  indemnifv  the  sheriff  for  all  loss  or 
damages  to  which  be  may  be  subiected  by  rea- 
son of  any  claim  or  recovery  had  against  him 
for  or  on  account  of  his  failure  to  execute  said 
writ  of  restitution.  The  petition  states  the 
facts  above  stated;  that  the  sheriff  made  dili- 
gent inquiry  as  to  the  validity  of  the  claim  of 
Mamie  Williams  when  the  writ  of  restitution 
came  to  his  hands;  that  such  inquiries  left  the 
question  in  doubt  as  to  whether  said  Mamie 
Williams  came  into  possession  and  claimed  un- 
der either  of  said  defendants;  and  that  the 
sheriff  took  said  bond  of  indemnity  in  good 
faith.  The  petition  then '  alleges  that,  when 
the  sheriff  was  sued,  he  notified  the  obligors  of 
the  bond,  Kinealy  and  Crawford,  to  defend 
the  suit,  but  they  failed  to  do  so.  Judgment 
is  prayed  for  the  damages  which  the  sheriff 
was  required  to  pay,  and  for  costs  and  attor- 
ney's fees  incurred  and  paid  by  him  in  the  de- 
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fense  of  said  suit.  The  answer  of  the  defend- 
ant Ciawford,  anaoog  other  defenses,  set  up 
the  following:  '  That  the  said  acts  of  the  said 
sheriff  set  forth  in  said  petition  were  illegal, 
against  public  pK>licv,  and  wholly  yoid.  and  that 
such  acts  furnished  no  consideration  for  the 
execution  and  delivery  of  said  obligation  so  de- 
scribed in  said  petition,  and  the  same  is  wholly 
void/  The  cause  was  tried  by  the  court  with- 
out a  jury,  and  upon  the  trial,  the  foregoing 
facts  appearing,  the  defendant  Crawford  asked 
the  court  to  declare  the  law  that,  upon  the 
pleadings  and  evidence,  the  plaintiff  could  not 
recover.  The  court  refused  so  to  declare,  and 
upon  the  request  of*  the  plaintiff  declared  the 
law,  in  substance,  that  if  the  sheriff  acted  in 
good  faith,  and  after  diligent  inquiry  was  unable 
to  ascertain  whether  Mamie  Williams  came  into 
possession  and  held  possession  under  either  of 
the  defendants,  or  by  a  paramount  title,  then 
the  bond  taken  by  the  sheriff  for  not  executing 
the  writ  was  supported  by  a  sufficient  consid- 
eration, and  not  opposed  to  public  policy,  and 
was  a  valid  bond.  The  court  thereupon  found 
for  the  plaintiff,  and  the  defendant  Crawford 
appeals  from  such  judgment. 

*'The  refusal  to  give  the  declaration  of 
law  asked  by  the  defendant  is  the  sub- 
stantial error  assigned  by  him  on  this  appeal. 
The  authorities,  from  the  earliest  date,  are 
uniform  in  holding  that  a  contract  to  in- 
demnify a  sheriff  or  other  ministerial  officer 
for  omitting  to  do  that  which  he  ought  to 
do  is  void,  as  against  public  policy.  Black- 
ett  V.  Cri9»op,  1  Ld.  Raym.  27«;  GoU  v. 
Parker,  7  Iowa,  167,  71  Am.  Dec.  439;  Cass 
County  V.  Beck,  76  Iowa,  487;  Hodhdon  v.  Wil- 
kins,  7  Me.  113,  20  Am.  Dec.  847;  Buffendeau 
V.  Brooks,  28  Cal.  641;  GHffln  v.  Hasty,  94  N. 
C.  488;  Millard  v.  Canfield,  5  Wend.  61;  Web- 
bers V.  Blunt,  19  WeDd.  190.  82  Am.  Dec.  445; 
Morgan  V.  Hale,  12  W.  Va.  713;  Carroll  v.  Part- 
ridge, 12  Mo.  App.  588. 

'*As  it  often  happens  that  a  sheriff,  in  execut- 
ing process,is  met  with  opposing  claims,and  has 
to  act  at  his  peril,  modern  legislation  has  pro- 
vided for  his  indemnity  in  cases  of  seizure  of 
personal  property.  Statutes  to  that  effect  ex- 
ist in  this  state.  No  such  indemnity  is  pro- 
vided for  where  the  writ  affects  the  possession 
of  real  estate,  and  if  this  be  a  legislative  omis- 
sion, courts  cannot  supply  it  by  judicial  con- 
struction. It  is  true  that  indemnity  obliga- 
tions given  to  officers  to  proceed  with  the 
execution  of  process  placed  in  their  hands  have 
been  upheld  in  some  of  the  states,  on  the  ground 
that,  the  act  being  one  in  the  furtherance 
of  official  duty,  the  only  question  which  can 
arise  is  the  sufficiency  or  the  consideration,  and 
not  its  legality  or  illegality.  To  that  effect  are 
the  decisions  in  Marsh  v.  Gold,  2  Pick.  289; 
Long  V.  Neville,  36  Cal.  455,  95  Am.  Dec.  199; 
and  Com.,  Hood,  v.  Vandyke,  57  Pa.  34. 
Whether  such  a  case  is  distinguishable  from 
Kick  V.  Merry,  23  Mo.  72.  66  Am.  Dec,  658, 
followed  in  Thornton  v.  Missouri  P.  R.  Co, 
42  Mo.  App.  58,  where  it  was  held  that  a  prom- 
ise of  a  reward  offered  to  a  public  officer  for 
doing  his  duty  was  not  supported  by  a  suffi- 
cient consideration,  we  need  not  decide,  as 
^ere  the  promise  was  one  held  out  to  the  offl- 
for  obstructing  the  execution  of  final  pro- 
and  such  promises  have  been  held  uni- 
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formly  unlawful,  as  tainted  with  an  illegal 
consideration.  Murfree,  Sheriffs,  §  635.  Courts 
have  gone  to  a  great  extent  towards  relievinsr 
officers  placed;  without  their  fault,  in  a  poef 
tion  where  in  doubtful  cases  they  must  act  at 
their  peril  In  FosUr  v.  Clark,  19  Pick.  329, 
which  case  goes  further  in  that  direction  than 
any  we  have  been  able  to  find,  an  officer  was 
upheld  in  enforcing  the  promissory  note  of  a 
third  person  given  to  him  to  release  an  attach- 
ment on  mesne  process.  The  court  lays  stresa 
upon  the  fact  that  the  process  was  mesne  pro- 
cess, and  that  the  note  was  that  of  a  third  per- 
son, which  might  be  treated  in  the  nature  of  a 
forthcoming  obligation,  such  obligations  being 
always  upheld  in  the  law.  We  have,  however, 
been  unable  to  find  any  case  which  goes  to  the 
extent  that  an  obligation  taken  to  protect  the 
officer  in  disobeying  the  final  process  of  a 
court,  from  the  person  against  whom  the  pro- 
cess is  directed,  can  be  upheld.  In  holding 
that  such  an  obligation  can  be  upheld  as  law- 
ful, provided  the  officer  acted  upon  a  well- 
founded  doubt  as  to  the  rights  of  the  plaintiff 
in  the  writ,  the  trial  court  made  a  dangeroua 
departure  from  principles  recognized  as  gov- 
erning the  rights  and  duties  of  executive  offi- 
cers. This  departure  we  cannot  sanction,  and 
hence  must  reverse  the  judgment.  As.  in  the 
opinion  of  two  members  of  this  court,  there 
can  be  no  recovery  on  the  bond  sued  upon  un- 
der the  conceded  facts,  the  cause  will  not  be 
remanded.  Judgment  reversed.  Judge  Bond 
concurs.  Judge  Biggs  is  of  opinion  that  the 
decision  of  the  court  is  opposed  to  the  decision 
of  the  supreme  court  in  McCartneys,  Shepard, 
21  Mo.  573,  64  Am.  Dec.  250,  and  hence  dis- 
sents. The  case  will  therefore  be  certified  ta 
the  supreme  court  for  final  determination." 

Mr.  W.  B.  Homer*  for  appellant: 

The  bond  sued  upon  was  void  as  being  with- 
out any  consideration  or  upon  a  consideration 
which  was  against  the  law.  A  sheriff  may 
take  a  bond  to  keep  himself  harmless  in  doing 
that  which  he  ought  to  do,  but  if  he  takes  a 
bond  to  keep  himself  harmless  for  omitting  to 
do  that  which  he  ought  to  do,  the  bond  is  void 
as  against  public  policy. 

Blackett  v.  Crissop,  1  Ld.  Raym.  278;  Mur- 
free,  Sheriffs,  ed.  Ib90,  §  9S6a,  p.  801;  Cole  v. 
Parker,  7  Iowa,  167,  71  Am.  Dec.  489;  Cass 
County  V.  Beck,  76  Iowa,  487;  Hodsdon  v. 
Wilkins,  7  Me.  113, 20  Am.  Dec.  847;  Denson  v. 
Sledge,  2  Dev.  L.  186;  Onffln  v.  Hasty.  94  N. 
C.  488;  Carroll  v.  Partridge,  12  Mo.  App.  588; 
Buftndeau  v.  Brooks,  28  Cal.  641;  Denny  v. 
Lincoln,  5  Mass.  885;  Oreenioood  v.  Cokock,  2 
Bay,  67;  Kick  v.  Merry,  23  Mo.  72,  66  Am. 
Dec.  658;  Thornton  v,  Missouri  P.  R.  Co.  42 
Mo.  App.  58;  Morgan  v.  HaU,  12  W.  Va.  713; 
Webbers  v.  Blount,  19  Wend.  190,  82  Am.  Dec. 
445;  Millard  v.  Canfidd,  5  Wend.  61;  Preudtt 
v.  Oarrett,  6  Ala.  128, 41  Am.  Dec.  40;  Ayer  v. 
Hutchins,  4  Mass.  371.  3  Am.  Dec.  282;  Lone 
V.  Palmer,  7  Johns.  159;  Porter  v.  Stapp,  f^ 
Colo.  82;  Mo.  Const,  art.  2,  §  10;  Bailey  v. 
Gentry,  1  Mo.  164,  13  Am.  Dec.  484;  Baum- 
gardner  v.  Hoioard  County  Circuit  Ct.  4  Mo. 
50;  Stevens  v.  Andrews,  81  Mo.  205;  State, 
Wolff,  V.  Finn,  13  Mo.  App.  285;  Waiker  v. 
Bradbury,  57  Mo.  66. 

The  action  of  the  sheriff  in  returning  said 
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execaticn  unexecuted,  and  declining  to  execute 
the  same  in  accordance  with  the  agreement 
with  said  Kinealy,  was  illegal. 

State,  Planet  Property  d  F.  Co,,  v.  Harring- 
ton, 41  M.O.  App.  480,  44  Mo.  App.  297. 

Plaintiff  cannot  recover  whenever  it  is  nec- 
essary for  him  to  show  as  a  part  of  his  cause  of 
action  his  own  illegal  transaction. 

Parsons  y.  Randolph,  21  Ma  App.  858; 
BuMngham  v.  Vitch,  18  Mo.  App.  99;  Wekh 
y.  Wesson,  6  Gray,  505:  Harrison  v.  McCluney, 
84 Mo.  App.  489;  White  v.  Buss,  8  Cuab.  448; 
Spragne  y.  Roonep,  104  Mo.  859. 

The  only  question  which  the  sheriff  and  his 
counsel  .had  to  determine  was  a  question  of 
law.  And  the  sheriff  is  presumed  to  know  the 
law. 

Meleher  y.  Scruggs,  72  Mo.  406;  MiBnim  y. 
State,  Bay,  11  Mo.  188,  47  Am.  Dec.  148; 
Patzack  y.  Von  GerichUn,  10  Mo.  App.  429. 

The  sheriff  should  look  to  the  plaintiff  alone 
for  directions  as  to  the  manner  of  serving  the 
writ,  and  all  the  directions  of  the  plaintiff  should 
be  obeyed 

Freem.  Executions,  gg  108.  472;  StaU,  Planet 
Property  A  F.Co.,  v.  Harrington,  44  Mo.  App. 
800. 

Mr.  E.  T.  Farish»  for  respondent: 

A  distinction  is  to  be  drawn  between  cases 
where  a  bond  of  indemnity  is  giyen  to  induce 
an  act  which  is  a  palpable  wrwg  and  plainly 
a  breach  of  duty,  and  cases  where  there  is 
doubt  and  uncertainty  as  to  the  duty  of  the 
officer,  and  the  bond  is  taken  in  good  faith  as 
indemnity  against  loss  or  damage  which  may 
accrue  to  such  officer.  Such  indemnity  so 
taken  is  not  illegal,  or  yoid  as  against  public 
policy. 

Murfree,  Official  Bonds,  §  885;  Chitty,  Cont. 
p.  678;  Stark  y.  Baney,  18  Cal.  622;  Wolfe  y. 
MeClure,  79  ill.  564;  Anderson  y.  Farns,  7 
Blackf.  848;  Forniquet  y.  Tegarden,  24  Miss. 
96;  Mays  y.  Joseph,  84  Ohio  St.  22;  Miller  y. 
Bhoades,  20  Ohio  St.  494;  Dams  y.  Arledge,  8 
Hill.  L.  170,  80  Am.  Dec  860;  Jameison  y.  Oal- 
hovn,  2 Speers,  L.  19;  Com.,  Hood,  y,  Vandyke, 
57  Pa.  84;  Marsh  y.  Gold,  2  Pick.  289;  Train 
y.  Gold,  5  Pick.  880;  Stanton  y.  MeMullen,  7 
111.  App.  826;  McCartney  y.  Shepard,  21  Mo. 
573,  64  Am.  Dec.  250;  Carroll  y.  Partridge,  12 
Mo.  App.  588;  Foster  y.  Clark,  19  Pick.  829; 
Pwrter  y.  Stapp,  6  Colo.  82;  Stone  y.  Hooker, 
9  Cpw.  156. 

A  bond  to  indemnify  an  officer  against  law- 
ful or  apparently  lawful  acts,  is  yalid,  but  it  is 
otherwise  if  the  act  is  illegal 

Anderson  y.  Farns,  7  Blackf.  848;  Chitty, 
Cont.  527;  Btaekett  y.  Crissop,  1  Ld.  Raym. 
278;  Wright  y.  Lard  Vemey,  8  Dougl.  240; 
Forniquet  y.  Tegarden,  24  Miss.  96. 

An  engagement  to  indemnify  a  sheriff  in  the 
execution  of  a  lawful  or  apparently  legal  act 
is  good,  and  indemnity  bonds  giyen  to  him  in 
cases  of  disputed  property  in  goods,  and  giyen 
to  induce  him  to  execute  or  not  to  execute 
85  L.R.  A. 


a  fieri  facias  against  such  goods,  are  clearly 
lawful. 

Arundel  y.  Gardiner,  Cro.  Jac.  652;  Black- 
ett  y.  Crissop,  1  Ld.  Raym.  279;  Marshall  y. 
Hosmer,  4  Mass.  68;  Marsh  y.  Gold,  2  Pick. 
289;  Anderson  v.  Farns,  7  Blackf.  848;  Lamp- 
ton  y.  Taylor,  1  Litt.  Sel.  Cas.  278;  Mays  y. 
Joseph,  84  Ohio  St.  22;  Miller  y.  Bhoades,  20 
Ohio  St.  494;  Dams  f .  Arledge,  8  Hill,  L.  170, 
80  Am.  Dec.  860;  Lord  Mansfield  in  Holman 
y.  Johnson,  1  Cowp.  841. 

The  act  performed  here  is  certainly  not 
malum  in  se,  nor  is  it  a  transgression  of  a  pod- 
tiye  statutory  enactment:  as  to  its  morality,  it 
is  indifferent;  as  to  its  legality,  it  may  well  be 
supposed  the  plaintiff  was  not  informed. 

Coventry  y.  Barton,  17  Johns.  142,  8  Am. 
Bee.  876;  Jameison  y.  Calhoun,  2  Speers,  L. 
19:  Davis  y.  Arledge,  8  Hill,  L.  170. 80  Am. Dec. 
860;  Com.,  Hood,  y.  Vandyke,  57  Pa.  39;  i^ng- 
ler  y.  Com.  16  Serg.  &  R.  68, 16  Am.  Dec,  54^; 
Marsh  y.  Gold,  2  Pick.  289;  MarshaU  y.  Hos- 
mer, 4  Mass.  68;  Train  y.  Gold,  5  Pick,  880; 
Foster  y.  Clark,  19  Pick.  829;  Stanton  y.  Me- 
Mullen, 7  111.  App.  329;  Nelson  y.  Cook.  17 
111.  448;  Coventry  v.  Barton,  17  Johns.  142,  8 
Am.  Dec.  876;  Carroll  y.  Partridge,  12  Mo. 
App.  588. 

It  so  happens,  and  naturally  so,  that  such 
indemnity  will  be  more  frequently  offered  to 
induce  an  officer  to  execute  process  than  to 
refrain  from  it,  and  hence  the  greater  num- 
ber of  cases  in  the  former  instance  than  in 
the  latter. 

But  that  is  not  the  criterion  by  which  indem- 
nity is  to  be  held  valid  or  inyalid. 

Kemper  y.  Kemper,  3  Rand.  (Va.)  8;  Mc- 
Cartney y.  Shepard,  21  Mo.  578,  64  Am.  Dec. 
250. 

Even  a  party  guilty  of  an  illegal  act  may 
afterwards  take  an  indemnity  against  its  con- 
seouences. 

Doty  Y.'Wilson,  14  Johns.  879;  Kneeland  v. 
Bogers,  2  Hall,  579;  Stone  v.  Hooker,  9  Cow. 
154. 

Where  two  alternative  courses  of  action  are 
open  to  an  officer,  and  all  the  facts  which  should 
govern  him  are  necessarily  unknown,  there  is 
generally  no  impropriety  in  his  securing  him- 
self against  the  consequences  of  an  unfor- 
tunate choice. 

Carroll  v.  Partridge,  12  Mo.  App.  588. 

Burgess*  J. : 

This  cause  was  transferred  to  tbe  supreme- 
court  from  the  St.  Louis  court  of  appeals,  be- 
cause of  the  dissent  of  one  of  the  members  of 
that  court  from  the  opinion  filed  therein.  61 
Mo.  A  pp.  221.  We  approve  that  opinion,  and, 
in  accordance  therewith,  affirm  the  judgment  of 
that  court  reversing  the  judgment  of  the  Circuit 
Courts 

Gantt,  P.  J.,  and  Sherwood,  J.,  concur. 
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(Id  Banc.) 


J.  W.  McCOLLUM,  BespU, 

V. 

Callie  G.  BOUGHTON,  Appt. 
032  Mo.  001.) 

1.  A  wife*s  deed  of  trust  of  her  land* 
^▼en  to  flecnre  a  pronnissory   note 

sifirned  by  her  husband  and  three  other  persona, 
makes  her  a  surety  of  ail  the  other  slflrners,  and 
not  merely  of  her  husband,  when  the  deed  of 
trust  on  its  face  makes  no  distinction  between 
the  makers  in  respeet  to  their  liability. 

2.  Oral  evidence  in  inadmissible  to 
.show  that  a  wife's  deed  of  trust  of  her 
le^^al  estate  is  security  for  her  husband  alone 
as  the  principal  debtor  on  a  note  sifrned  bylhim 
and  several  other  persons  for  the  purpose  of 
making  her  land  liable  for  the  debt  before  hold. 
ing  the  other  sifirners  liable. 

On  rehearinO' 

8«  The  maker  of  a  note  cannot  make  an 
agreement  binding  on  his  wife  who  is  not 
a  party  thereto,  that  a  deed  of  trust  executed  by 

'  her  of  her  real  estate  to  secure  payment  of  a 
note  executed  by  him  as  principal,  and  other 
makers  as  sureties,  will  be  used  to  exonerate  the 
sureties  from  their  liability  on  the  note. 

(Brace,  Ch.  J.,  and  Oantt  and  BurgesB^  JJ„  dissent.) 
(March  3, 1808.) 

APPEAL  by  defendant  from  a  Jud^nnent  of 
the  Circuit  Court  for  Stoddard  County  in 
favor  of  plaiDtift  in  an  action  brought  to  re- 
cover real  estate.     Reversed. 

StatemeDt  by  Barclay*  J. : 

The  material  parts  of  the  deed  of  trust  men- 
tioned in  the  opinion  are  as  follows:  "This 
deed,  made  and  entered  into  this  24th  day  of 
August,  1888.  by  and  between  Geo.  N.  Bough- 
ton  and  Callie  G.  Boughton,  his  wife,  of  the 
first  part,  and  F.  M.  Ladd,  of  the  second  part, 
and  Chas.  D.  Mathews  of  the  third  part,  witness- 
eth:  That  the  parties  of  the  first  part,  in  con- 
sideration of  the  debt  and  trust  hereinafter 
mentioned  and  created,  and  the  sum  of  $1  to 
them  paid  by  the  said  party  of  the  second 
part,  the  receipt  of  which  is  hereby  acknowl- 
edged, do  by  these  presents  grant,  bargain,  and 
sell  unto  the  said  party  of  the  second  part,  and 
to  his  heirs  and  assigns  forever,  the  following 
described  tract  of  land,  situated  in  the  county 
of  Stoddard  and  state  of  Missouri,  to  wit; 
[Here  follows  description.]  The  said  Geo.  N. 
Boughton  and  Callie  G.  Boughton  remain  in 
possession  of  said  premises  as  tenants  of  said 
F.  M.  Ladd,  and  in  the  event  of  a  sale,  how- 
ever, we  hereby  covenant  to  quit  and  deliver 
possession  thereof  to  the  purchaser,  without 
notice  to  quit,  with  all  the  rights,  privileges, 
and  appurtenances  thereto  belonging.  In 
trust,  however,  for  the  following  purposes: 
Wbereas,  the  said  Geo.  N.  Boughton  and 
others  did  on  the  24th  day  of  August,  1888, 
make  and  deliver  to  the  said  C.  D.  Mathews  a 
promissory  note   as   follows: 


Note.— For  many  authorities  as  to  the  admissi- 
bility of  oral  e\idence  in  respect  to  contracts,  see 
note  to  Ferffuson  v.  Ratferty  (Pa.)  6  L.  R.  A.  88. 
-35  L.R.  A. 


"  '$1,500.  Sikeston,  Mo.,  August  24,  1898. 

**  Two  years  after  date,  we  promise  to  pay  to 
C.  D.  Mathews,  or  order,  fifteen  hundred  dol- 
lars ($1,500),  for  value  received,  with  ten  (10) 
per  cent  per  annum  thereon  from  date,  which 
interest  shall  be  due  and  payable  annually; 
and  if  interest  is  not  paid  annually  the  same 
shall  become  a  part  of  the  principal,  and  bear 
interest  at  the  sam^  rate. 

[Signed  by]  Geo.  N.  Boughton, 

Thos.  J.  Ulen, 
J.  W.  McCollum, 
and  £.  J.  Malone.' 

'*And  whereas,  for  the  purpose  of  better  se- 
curing said  indebted  oess,  said  parties  of  the 
first  part  contract  and  agree:  [Then  follow  a 
number  of  agreements  regardiug  taxes,  insur- 
ance, and  liens.]  Now,  if  said  promissory 
note  shall  be  paid  at  maturity,  and  if  the  cov- 
enant aforesaid  shall  be  met  and  truly  kept, 
and  all  amounts  expended  as  aforesaid  shall 
be  refunded  and  paid  to  the  said  party  of  the 
third  part, or  his  assigns,  by  the  said  party  of  the 
first  part,  or  their  legal  representatives,  then 
the  property  hereinbefore  conveyed  shall  be 
released  at  the  cost  of  the  said  parties  of  the 
first  part;  but  if  said  promissory  note,  or  either 
or  any  part  of  any  one  of  them,  shall  be  al- 
lowed to  remain  due  and  unpaid,  or  in  case  of 
payment  of  any  amount  expended  as  aforesaid 
shall  not  be  made,  or  in  case  of  said  covenants, 
or  any  part  thereof,  shall  not  be  fully  kept, 
then  this  deed  shall  remain  in  force,  and  the 
said  party  of  the  second  part,  or  in  case  of  his 
death  or  absence  from  the  state  of  Missouri, 
or  failure  or  refusal  to  act,  then  the  sheriff  of 
the  county  of  Stoddard,  in  the  state  of  Mis- 
souri, acting  as  such  for  the  time  being,  may 
proceed  to  sell  the  property  hereinbefore  de- 
scribed, or  any  part  thereof,  at  public  vendue, 
to  the  highest  bidder,  at  the  court-house  door 
in  the  county  of  Stoddard,  state  of  Missouri, 
for  cash,  first  giving  thirty  days'  public  notice, 
etc.  [Then  follow  a  number  of  the  usual  stip- 
ulations in  regard  to  sale  by  trustee,  applica- 
tion of  proceeds,  and  maturity  of  whole  debt 
in  case  of  failure  to  meet  any  instalment  when 
due,  etc.]  In  witness  whereof,  the  parties 
have  hereunto  set  their  bands  and  seals  the 
day  and  year  aforesaid. 

"Geo.  N.  Boughton.    (Seal) 
••CaUie  G.  Boughton.    (Seal.)" 

Acknowledged  in  due  form  August  24, 
1888,  and  filed  for  record  August  29,  1888. 

Messrs.  C.  L.  Keaton  and  J.  J.  Russell, 

for  appellant: 

The  sale  under  the  deed  of  trust  was  void, 
and  the  deed  thereunder  passed  no  title  to 
plaintiff. 

Siemers  v.  Schroder,  88  Mo.  20;  German 
Bank  V.  Stuvipf,  78  Mo.  811;  Sdianevoerk  v, 
HoberecJU,  117  Mo.  22. 

This  deed  of  trust  specified  on  its  face  that 
"for  the  purpose  of  better  securing  said  in- 
debtedness," etc.,  so  that  the  makers  of  the 
note.  Including  plaintiff,  were  primarily  liable 
in  the  premises. 

Henry  v.  Sneed,  99  Mo.  407. 

The  court  permitted  witnesses  to  testify  to 
agreements  made  with  Geo.  N.  Boughton  in 
defendant's  absence  as  to  this  property  being 
first  liable  for  this  debt    This  was  inpompe- 
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tent  and  very  prejudicial  to  defendant's  rights 
to  a  court  that  believed  the  same  to  be  material, 
and  chaDges  the  written  instruments. 

Beer9  v.  Wolf,  116  Mo.  179;  Harding  ▼. 
Wright,  119  Mo.  1;  Ford  v.  French,  72  Mo. 
260;  Dunlap  v.  Henry,  76  Mo.  106;  Henry  v. 
8need,  supra;  BidcUe  v.  Ramsey,  52  Mo.  158. 

The  payment  of  the  note  by  plaintiff,  a  co- 
maker thereof,  extinguished  the  deed  of  trust. 

Johnson  v.  Johnson,  81  Mo.  886;  Hagerman 
▼.  Sutton,  91  Mo.  519;  Meads  v.  Hutchinson, 
an  Mo.  620. 

It  is  immaterial  what  the  theory  of  defend- 
ant's evidence  was,  as  long  as  all  the  evidence 
fails  to  show  any  cause  of  action  upon  plain- 
tiff's part. 

Barnett  v.  Nolte,  56  Mo.  App.  185. 

The  plaintiff  and  others  executed  the  note  (to 
which  defendant  was  not  a  party)  and  became 
principally  liable  and  independently  bound 
and  liable,  and  the  defendant's  undertaking 
was  secondary  and  collateral  and  wholly  de- 
pendent. 

Hagerman  v.  Svtton,  supra;  McNeiUy  v. 
Patehtn,  23  Mo.  40,  66  Am.  Dec.  651;  Wilcox 
V.  Todd,  64  Mo.  388;  Henry  v.  Sneed,  99  Mo. 
426;  Ikers  v.  Wolf,  supra;  Harris  v.  Warner, 
18  Wend.  400;  Sayles  v.  Sims,  78  N.  Y.  551. 

When  the  note  was  satisfied  by  plaintiff,  one 
of  the  makers  thereof,  the  deed  of  trust  was 
.'Satisfied,  and  the  deed  to  plaintiff  was  void 
and  conveyed  no  title.    He  was  not  entitled  to 

Freeman  v.  Moffltt,  119  Mo.  280:  Wolff  v. 
Walter,  56  Mo.  2U2;  McNair  v.  Picotte,  38  Mo. 
57;  Pease  v.  Pilot  Knob  Iron  Co.  49  Mo.  128; 
AUen  V.  Bermott,  80  Mo.  56. 

If  Ulen.  McCollum  (plaintiff),  and  Malone 
signed  the  note  after  defendant  had  executed 
the  deed  of  trust  to  secure  the  note  of  George 
N.  Bough  ton,  then  the  deed  of  trust  was 
•changed  after  its  execution  by  the  defendant 
without  her  knowledge  or  consent,  and  a  new 
and  altered  note  made.  The  deed  of  trust,  as 
a  security  was  avoided,  was  stillborn  and  per- 
ished before  delivered  to  F.  M.  Ladd. 

Hord  V.  Tattbman,  79  Mo.  101,  and  cases 
cited;  MwreY,  Hutchinson,  69  Mo.  429;  First 
Nat.  Bank  v.  Fricke,  75  Mo.  182.42  Am.  Rep.  897. 

As  the  deed  of  trust  owed  its  birth  and  be- 
ing to  the  note,  if  the  names  were  added  to 
the  note  as  makers,  as  contended  by  plaintiff, 
without  Mrs.  Boughton's  knowlenge  or  con- 
sent, the  note  was  rendered  void  and  defend- 
ant's suretyship  was  thereby  wholly  destroyed, 
and  she  was  wholly  released  from  her  surety- 
ship before  the  delivery  of  the  deed  of  trust. 

Haskell  v.  Champion,  80  Mo.  186;  Allen  v. 
Dornan,  57  Mo.  App.  288;  Lunt  v.  Silver,  5 
Mo.  App.  186. 

Bo  from  the  theory  of  both  plaintiff  and 
defendant,  of  the  rights  and  relations  of  the 
plaintiff  and  defendant  as  shown  bv  the  evi- 
dence and  record,  plaintiff  has  no  title  and  no 
standing  in  this  court,  and  must  fail. 

Barnett  v.  Nolte,  55  Mo.  App.  185;  Ackley 
V.  Staehlin,  56  Mo.  561. 

Oral  evidence  of  the  intentions  of  the  parties 
to  instruments  of  writing  has  been  universally 
excluded  (Johnson  County  v.  Wood,  84  Mo. 
^18;  Bunee  v.  Beck,  48  Mo.  279),  and  this  is 
•elementary  law. 

McLeod  V.  Skiles,  61  Ma  608. 
$6  L.  R.  A.  81 


Plaintiffs  Ulen  and  Malone  bound  themselves 
as  principals,  as  makers  of  the  note  secured  by 
the  deed  of  trust. 

Beers  v.  Wolf  116  Mo.  188;  Chapese  v. 
Young,  87  Ky.  476. 

George  N.  Boughton  had  no  separable  inter- 
est or  estate  in  the  propertjr  pledged,  and  was 
not  defendant's  agent  to  bind  her  or  her  real 
estate,  and  plaintiff's  alleged  arrangement  with 
Georee  N.  Boughton  was  nugatory  and  void, 
and  did  not  affect  defendant's  rights. 

Wilcox  V.  Todd,  and  Henry  v.  Sneed,  supra; 
Hord  V.  Taubman,  79  Mo.  104;  Biley  v. 
Vaughan,  116  Mo.  169;  Morrison  v.  Thistle,  67 
Mo.  596;  Wolff  V.  Walter,  supra;  Owin  v. 
Smvrr,  101  Mo.  651. 

Mr,  J.  L.  Fort*  for  respondent: 

It  was  competent  for  Mrs.  Boughton  and  her 
husband  to  execute  this  mortgaG:e. 

Schneider  v.  Staihr,  20  Mo.  269;  Hagerman 
V.  Sutton,  91  Mo.  519;  Bines  v.  Mansfield,  96 
Mo.  394;  Wilcox  v.  Todd,  64  Mo.  890;  Ferguson 
V.  Soden,  111  Mo.  208;  Comings  v.  Leedy,  114 
Mo.  454. 

From  the  moment  the  mortgage  was  exe- 
cuted Mrs.  Boughton  occupied  the  position  of 
a  surety. 

Wilcox  V.  Todd,  64  Mo.  888;  Hagerman  v. 
Sutt07i,  91  Mo.  625;  BarreU  v.  Davis,  104  Mo. 
556;  Hubbard  v.  Ogden,  22  Kan.  864;  Stafford 
Sat.  Bank  v.  Underwood,  54  Conn.  2;  Hagen- 
buch  V.  PhiUips,  112  Pa.  284;  Burlde  v.  Levy,  70 
Cal.  250;  Cartan  v.  David,  18  Nev.  810;  Brandt, 
Suretyship  &  Guaranty,  §_85;  1  Jones,  Mortg. 
§  114;  Robinson  v.  Gee,  1  Ves.  8r.  251;  Lowryy. 
McKinney,eS  Pa.'  294;  Hill  v.  Witmer,  2Phila. 
72;  Rnwan  v.  Sharps  Rifle  Mfg.  Co,  38  Conn.  1; 
Christner  v.  Brown,  16  Iowa,  130;  White  v. 
Ault,  19  Ga.  651;  Price  v.  Dime  Sav.  Bank,  124 
111.  317;  Home  Nat.  Bank  v.  Waterman,  80111. 
App.  586;  Allen  v.  &  Donald,  28  Fed.  Rep.  846; 
Campion  v.  Whitney,  80  Minn.  177;  Leffingwell 
V.  Freyer,  21  Wis.  398;  Walker  v.  Goldsmith, 
7  Or.  161. 

The  fact  that  the  note  was  not  signed  by 
Ulen,  McCollum,  and  Malone  until  after  the 
mortgage  was  executed,  did  not  prevent  the 
running  of  her  suretyship  from  that  time,  for 
it  is  well  settled  that  the  mortgage  would  have 
been  valid  if  they  had  never  signed  the  note. 
In  such  event  the  difference  in  the  description 
of  the  debt,  as  contained  in  the  note,  and  that 
contained  in  the  mortgage,  would  be  imma- 
terial. 

Meads  v.  Hutchinson,  111  Mo.  627;  Jones. 
Mortg.  §  368;  Smith  v.  Peoples  Bank,  24  Me. 
185;  Mitchell  v.  Burnham,  44  Me.  286;  Goodhue 
V.  Berrien,  2  Sandf.  Ch.  630;  BcUdwinr.  Rap- 
lee,  4  Ben.  433;  New  York  v.  Kent,  25  Jones  & 
S.  109;  Jackson,  Merrit,  v.  Bowen,  7  Cow.  13; 
McLaughlin  v.  McGotern,  34  Barb.  208;  Loew 
V.  Stocker,  68  Pa.  226. 

Where  the  debt  is  erroneouslv  described, 
parol  testimonv  is  admissible  to  identify  it. 

AuU  V.  Lee,'Ql  Mo.  160;  WiUiams  v.  Mon- 
iteau Nat.  Bank,  72  Mo.  295;  Deusery.  Walkup, 
43  Mo.  App.  628;  Scott  v.  Bailey,  23  Mo.  140; 
Stevens  v.  Hampton,  46  Mo.  410;  Jackson,  Mer- 
rit, V.  Bowen,  7  Cow.  19. 

It  is  competent  for  a  subsequent  surety  to 
limit  his  liability  against  a  prior  surety  bv  a 
contract  to  that  effect  with  the  principal 
debtor. 
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Chapezey.  Young,  87  Ky.  478;  Adams  v. 
Flanagan,  86  Vt.  400;  Keith  v.  Goodwin,  31 
Vt.  288,  73  Am.  Dec.  346;  Oldham  v.  Broon,  28 
Ohio  St.  41:  Bishop,  Cont.  §  1257. 

The  rights  and  relations  of  the  parties  as 
sureties  are  Dot  changed  by  reason  of  the  fact 
that  their  obligations  arose  out  of  the  execu- 
tion of  difFerent  Instruments.  The  suretyship 
of  each  runs  from  the  execution  of  the  instru- 
ment whereby  the  obligation  was  created. 

Deering  v.  Earl  Winchelseay  2  Bos.  &  P. 
270;  Armitagey.  Puher,  37  N.  Y.  494;  Pickens 
V.  Miller,  88  N.  C.  543;  Monson  v.  Drakeley,  40 
Conn.  552,  16  Am.  Rep.  74;  Bell  v.  Jasper,  2 
Ired.  Eq.  597;  Bright  v.  Lennon,  83  N.  C.  188; 
Perrin  v.  Bagland,  5  Leigh,  552;  Botiey  v.  Tay- 
lor, 5  Dana,  157,  30  Am.  Dec.  677;  Salyers  v. 
Boss,  15  Ind.  130. 

Parol  testimony  is  competent  to  show  that 
Mrs.  Bough  ton  executed  the  mortgage  before 
respondent  signed  the  note. 

Kuntz  V.  Tempel,  48  Mo.  77;  Wilcox  v.  Todd, 
64  Mo.  388;  Dunn  v.  Wade,  23  Mo.  207. 

The  respondent  is  not  bound  by  the  recitals 
in  the  mortgage,  because  he  is  not  a  party  to 
it.  The  rule  excluding  parol  testimony  is  lim- 
ited to  stipulations  between  the  parties  actually 
contracting  with  each  other  by  a  written  in- 
strument. 

Brandt,  Suretyship  &  Guaranty,  §  261;  ^7i- 
dersonY.Peareson,2Bfa\.  L.  107;  17  Am.  &Eng. 
Enc.  Law,  p.  453;  McMaster  v.  Insurance  Co.  of 
N.  A.  55  N.  Y.  234, 14  Am.  Rep.  239;  Lowell 
Mfg.  Co.  V.  Safeguard  F.  Ins.  Co.  88  N.  Y.  591 ; 
Brown  v.  Thurber,  11  N.  Y.  613;  New  Berlin 
Overseers  v.  Norwich  Overseers,  10  Johns.  229; 
Thomas  v.  Truscott,  ^  Barb.  200;  Artcher  v. 
Douglass,  5  Denio,  509;  Barry  v.  Ransom,  12 
N.  Y.  462;  Murphy  v.  People's  R.  Co.  15  Mo. 
App.  595;  Cordes  v.  Straszer,  8  Mo.  App.  61. 

Barclay*  J.,  delivered  the  opinion  of  the 
court: 

The  petition  is  in  ejectment  for  certain  lots 
in  the  town  of  Dexter,  Stoddard  county.  Mis- 
souri. It  follows  the  usual  statutory  form, 
and  lays  the  ouster  September  21,  1890.  The 
answer  denies  the  petition,  in  general  terms, 
and  then  sets  up  a  defensive  state  of  facts, 
which  will  be  discussed  further  along.  The 
plaintiff  filed  a  reply  bringing  into  tne  case 
more  new  matter,  the  nature  of  which  will 
soon  appear.  A  trial  came  on  in  due  course, 
resulting  in  a  finding  and  judgment  for  plain- 
tiff, from  which  defendant  appealed,  after  the 
usual  motions  and  exceptions  to  preserve  her 
rights  for  review. 

The  defendant  was  the  owner  of  the  prop- 
erty in  suit  when  the  deed  of  trust  upon  whose 
effect  this  appeal  must  turn  was  given.  As 
she  charges  in  her  answer,  and  the  evidence  of 
both  parties  shows,  she  is  a  married  woman, 
and  was  such  at  all  the  dates  mentioned  in  the 
case.  The  property  belonged  to  **her  general 
estate,"  as  the  plaintiff's  evidence  disclosed. 
The  deed  of  trust  which  she  and  her  husband 
executed  August  24,  1888,  was  duly  acknowl- 
etlged  by  both  of  them.  In  August,  1890,  Mr. 
Boughton  disappeared,  and  the  note  described 
in  the  deed  of  trust  was  not  paid  at  maturity. 
The  trustee,  Mr.  Ladd,  after  the  usual  prelim- 
laries,  put  up  the  property  to  be  sold,  in  con- 

rmiiy  to  the  deed,  to  meet  the  demands  of 
L.  R.  A. 


the  trust,  September  19,  1890.  The  land  wa» 
bid  in  for  $1,891.40  by  an  attorney  represent- 
ing the  plaintiff  as  well  as  Messrs.  Ulen  &  Ma* 
lone.  These  three  made  such  an  adjustment 
of  the  matter  between  themselves  that  the 
trustee's  deed,  September  20,  1890,  was  finallv 
made  to  Mr.  McCollum,  the  present  plaintiff, 
who  was  also  one  of  the  signers  of  the  note  se- 
cured. The  defense  stat^  in  the  answer  i» 
based  upon  these  facts,  somewhat  elaborated. 
Defendant's  contention  is  that  plaintiff  and  the 
other  signers  of  the  note  are  primarily  liable, 
and  that  they  should  respond  for  the  debt 
which  the  note  represents  before  her  estate  cao 
be  held  for  it.  The  plaintiff  meets  this  claim 
with  a  charge  in  his  reply  that  he  and  all  the 
signers  of  the  note,  except  Mr.  Boughton, 
were  merely  sureties  for  the  latter,  and  that  it 
was  expressly  agreed  between  Mr.  Boughton 
and  them,  before  the  note  was  signed,  that  they 
were  not  to  be  liable  until  the  security  affordea 
by  the  deed  of  trust  was  exhausted.  Other 
matters  are  stated  in  the  reply,  but,  in  the  view 
we  take  of  the  admitted  facts,  it  will  not  be 
necessary  to  go  further  into  the  particulars  of 
the  pleadings. 

At  the  hearing  on  the  circuit  the  courts 
over  defendant's  objection  and  exception,  ad- 
mitted proof  that  plaintiff  and  the  last  three 
signers  of  the  note  executed  it  as  sureties  for 
Mr.  Boughton,  and  upon  the  faith  of  the  deed 
of  trust  which  had  been  prepared  before  the 
note  was  actually  executed.  But  no  person 
testified  or  asserted  that  Mrs.  Boughton,  the 
defendant,  was  even  present  when  Mr.  Bough- 
ton made  the  agreement  to  stand  as  primary 
debtor,  as  between  the  note  signers,  or  that 
she  ever  made  any  such  agreement  to  that  ef- 
fect herself  with  plaintiff,  or  with  her  hus- 
band, or  with  any  of  the  signers  of  the  note, 
other  than  as  appears  in  the  deed  of  trust.  It 
may  be  assumed  that  the  evidence  tends  to- 
prove  that  defendant  knew  that  the  money 
represented  by  the  note  was  borrowed  and  used 
by  Mr.  Boughton  alone.  The  question  tbea 
is'.  What  are  the  relations  between  Mrs.Bough- 
ton  and  the  plaintiff,  as  one  of  the  makers  of 
the  note,  touching  liability  for  this  debt,  on 
the  facts  above  disclosed?  On  the  face  of  the 
deed  of  trust,  the  land  of  Mrs.  Boughton  was 
pledged  to  secure  payment  of  the  note,  as  de- 
scribed in  that  instrument.  The  land  was 
part  of  defendant's  ''general  estate,"  as  her 
counsel  describe  it,  or  of  her  "leeal  estate,"  as- 
plaintiff's  counsel  assert.  No  claim  is  made 
that  the  land  was  her  separate  estate,  though 
the  date  of  its  acquisition  by  her  is  not  clearly 
given.  Whatever  the  nature  of  her  estate,  it 
is  not  claimed  that  she  entered  into  any  agree- 
ment that  affects  her  rights  touching  the  sub- 
ject-matter of  this  suit,  cither  than  the  one  em- 
bodied in  the  deed  of  trust,  even  if  she  had 
power  to  make  such  an  agreement.  Her  land, 
by  virtue  of  that  deed,  was  pledged  as  a  se- 
curity, to  be  resorted  to  if  said  promissory 
note  should  **be  allowed  to  remain  due  and 
unpaid."  Hagerman  v.  6't/«<?n  (1887)  91  Mo. 
519;  Barrett  v.  Dans  (1891)  104  Mo.  549.  But 
in  the  note  all  the  signers  were  ostensibly  prin- 
cipals: and,  as  between  the  defendant's  land 
and  the  makers  of  the  note,  the  latter  were 
primarily  liable,  according  to  the  deed  of  trust. 
It  may  be  conceded    that,  as   between    Mr. 
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Bougbton  and  the  other  signers  of  the  note,  he 
was  primarily  liable,  and  that  they  were  merely 
sureties,  by  reason  of  their  agreement  to  that 
effect  at  the  time  of  giving  the  note.  But  that 
relation  between  the  signers  of  the  note  did  not 
necessarily  change  the  relation  or  order  of  lia- 
bility between  them,  as  the  makers  of  the  note 
(whether  as  principals  or  sureties),  and  the  de- 
fendant, as  the  owner  of-  the  land  pledged  as 
security  for  the  payment  of  the  note,  without 
other  stipulations  than  those  contained  in  the 
deed  of  trust.  Mr.  Bougbton  was  not  author- 
ized, merely  by  reason  of  his  marital  relation 
to  defendant,  to  enter  into  other  agreements 
on  her  behalf  altering  her  liability  as  expressed 
in  the  deed  of  trust.  Wilcox  v.  Todd  (1877) 
64  Mo.  388;  Henry  v.  Sneed  (1889)  99  Mo.  407. 
No  other  authority  or  agency  on  his  part  to 
speak  for  her  on  that  topic  is  even  suggested. 
She  may  have  known  that  her  husband  was  in 
fact  principal  and  the  others  sureties,  upon  the 
note.  But  it  is  entirely  competent  for  one 
person  to  become  surety  for  another  surety,  or 
to  limit  the  extent  or  sequence  of  his  liability 
with  respect  to  other  sureties.  Such  agree- 
ments will  be  enforced  as  made.  The  true  test 
of  liability  in  these  cases  is  the  intent  of  the 
parties,  as  indicated  by  their  mutual  agree- 
ments. McNeiUy  v.  Patehin  (1856)  28  Mo.  40, 
66  Am.  Dec.  651.  Here  the  defendant's  atti- 
tude toward  the  parties  who  signed  the  note 
is  defined  by  the  deed  of  trust.  Whatever  be 
the  relations  of  those  signers  to  each  other, 
there  can  be  no  substantial  doubt  that  the  rela- 
tion of  the  defendant's  land  to  the  note,  as  it 
stands,  is  that  of  surety  for  the  payment  of  the 
note.  See  the  Hagennan  and  Barrett  Cases, 
above  cited.  In  Harris  v.  Warner  (1835)  13 
Wend.  400,  one  signed  a  note  as  ''surety  for 
the  above  names,"  following  four  other  signa- 
tures, to  three  of  which  the  word  "surety* 
was  added,  while  the  other  (that  of  the  princi- 
pal) stood  alone;  and  it  was  held  that  the  last 
signing  surety  was  not  bound  with  those  whose 
names  preceded  his.  but  that  he  was  liable  only 
after  them.  That  ruling  was  afterwards  fol- 
lowed in  the  same  state  by  Sayles  v.  Sims 
(1878)  73  N.  Y.  551.  Many  other  cases  illus- 
trate the  same  principle.  Graytharne  v.  Sicin- 
hurne  (1807)  14  Ves.  Jr,  160;  Dawson  v.  Pett- 
icay  (1839)  4  Dev.  &  B.  L.  396;  Sherman  v. 
Black  (1876)  49  Vt.  198;  Moffltt  v.  Boche  (1881) 
77  Ind.  48;  Baldwin  v.  Fleming  (1883)  90  Ind. 
177.  It  is  wholly  immaterial,  in  view  of  the 
terms  of  the  deed  of  trust,  that  defendant  was 
aware  that  her  husband  was  the  primary 
debtor,  as  between  him  and  the  other  signers 
of  the  note.  It  was  competent  for  her,  with 
such  knowledge,  to  pledge  her  estate  as  surely 
for  their  payment  of  the  note,  even  in  the  ca- 
pacity of  sureties  for  her  husband,  as  princi- 
pal, which  the  instrument  executed  by  her  in 
effect  did.  CJiapeze  v.  Young  (1888)  87  Ky. 
476.  Whether  the  case  be  viewed  as  legal  or 
equitable  in  its  nature,  it  is  very  clear  that  no 
person  liable  on  the  note  can  compel  payment 
of  the  note  from  the  land  pledged  only  to  re- 
spond for  the  debt  in  event  the  note  should 
not  be  paid,  according  to  its  promise.  Freeman 
V.  Moffitt  (1898)  119  Mo.  280.  By  the  terms  of 
the  deed  of  trust,  the  plaintiff  is  liable  to  an- 
swer for  the  debt  represented  by  the  note,  be- 
fore the  land  can  be  resorted  to  for  payment. 
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On  the  facts  established  by  plaintiff's  own  evi- 
dence, the  learned  trial  court  should  have 
found  for  the  defendant,  under  the  law  as  con- 
tained in  the  first  instruction  asked  by  her, 
and  it  committed  error  in  not  so  finding;  and 
it  is  wholly  unnecessary  to  consider  any  ques- 
tion as  to  the  form' in  which  the  case  was  dealt 
with  on  the  circuit. 

The  judgment  is  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  judgment  for 
defendant. 

Maefarlane  and  Robinson,  JJ.,  con- 
cur; and  Bracot  Oh.  J.,  dissents. 

The  case  was  subsequently  transferred  to  the 
court  in  banc  where  Barclay,  J.,  handed 
down  the  following  additional  opinion: 

Since  the  transfer  of  this  cause  to  the  court 
in  banc,  we  have  been  favored  with  an  opinion 
of  our  learned  Brother  Gantt,  upon  which  he 
would  reach  a  judgment  affirming  that  of  the 
circuit  court.  His  comments  on  the  case  seem 
to  call  for  a  few  remarks  supplemental  to  the 
opinion  delivered  in  the  first  division. 

Our  learned  brother  advances  the  proposi- 
tion that  Mrs.  Bougbton  and  the  plaintiff 
should  both  be  treated  as  sureties  for  Mr. 
Bougbton,  her  husband.  That  opinion  is 
based  upon  two  distinct  f^ounds,  if  we  cor- 
rectly analyze  the  reasoning:  First,  that  the 
legal  effect  of  the  instruments  was  to  make  her 
a  surety  for  her  husband;  and,  secondly,  that 
"it  was  entirely  competent  to  receive  parol 
evidence  of  the  collateral  contract  between 
Boughton  and  the  plaintiff,  McCollum,  Ulen, 
and  Malone,  that  they  were  only  sureties  for 
Boughton."  We  will  examine  each  of  these 
grounds. 

1.  By  the  terms  of  the  deed  of  trust,  Mrs. 
Boughton  was.  no  doubt,  surety  for  her  hus- 
band, as  he  was  one  of  the  signers  of  the  se- 
cured note.  But  that  proposition  is  stated  and 
used  as  though  she  became  surety  for  her  hus- 
band only,  and  not  surety  for  the  note,  with 
its  other  signers  besides  her  husband.  Accord- 
ing to  the  deed,  her  land  became  bound  for 
the  payment  of  the  note  by  those  whose  prom- 
ise to  pay  it  contains,  namely  the  four  makers, 
of  whom  Mr.  Boughton  was  but  one.  If  (as 
my  Brother  Gantt  appears  to  intimate)  the  deed 
of^  trust  made  her  surety  for  her  husband  only, 
then  the  conclusion  he  points  out  might  fol- 
low. But  that  interpretation  of  the  deed  is 
erroneous,  and  that  error  is  a  radical  one.  It 
vitiates  the  whole  argument  that  our  learned 
brother  has  founded  upon  it.  The  decision 
cited  to  confirm  it  (  WUcot  v.  Todd,  64  Mo.  388) 
deals  with  a  case  in  which  a  husband  (alone) 
borrowed  money,  and,  to  secure  his  debt,  he 
and  his  wife  joined  in  a  deed  of  trust  convey- 
ing a  piece  of  land  belonging  to  the  wife,  as 
well  as  another  piece  belonging  to  the  husband. 
It  was  held  that  she  was  surety  for  her  husband 
as  to  her  piece  of  land  so  conveyed.  That  case 
falls  far  short  of  deciding  that  the  legal  effect 
of  the  instruments  (namely,  the  note  and  deed 
of  trust  in  this  case)  was  to  make  her  a  surety 
for  her  husband,  if  by  that  statement  the 
husband  alone  is  meant.  The  effect  of  those 
instruments  seems  to  us  quite  different.  The 
principle  declared  in  the  very  precedent  cited 
sustains  the  conclusion  we  would  reach  on  the 
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present  appeal,  provided  we  are  right  in  inter- 
preting those  instruments  to  mean  this:  that 
Mrs.  Bough  ton  conveyed  her  legal  estate  to 
secure  payment  of  the  note  by  its  signers.  If, 
as  to  her,  all  the  makers  of  the  note  are  pri- 
marily liable,  and  her  land  is  securitv  for  the 
debt  represented  by  the  note  (which  all  of  them 
signed),  then  it  must  follow  that  no  one  of  the 
makers  of  the  note  can  eject  her  from  the  land 
by  a  title  obtained  through  that  very  deed  of 
trust. 

The  crucial  question,  then,  is,  What  is  the 
correct  meantng  of  the  deed  of  trust?  Did  it 
bind  Mrs.  Boughton's  land  to  secure  the  debt 
of  Mr.  Boughton  or  the  debt  of  all  the  makers 
of  the  note?  Cai^  there  be  any  reasonable 
doubt  that,  on  the  face  of  that  Instrument,  the 
land  is  conveyed  in  trust  to  secure  payment 
of  the  note,  and  the  note  is  recited  as  signed 
bv  four  persons,  of  whom  plaintiff  is  one  and 
Mr.  Boughton  another?  How,  then,  can  it  be 
properly  held  that  all  the  signers  of  the  note 
are  not  primarily  liable,  as  against  the  land  con- 
veyed to  secure  it,  when  the  terms  of  the  deed 
make  no  distinction  whatever  between  them  in 
respect  of  their  liability  as  makers?  So  far  as 
appears  from  the  note  and  deed  of  trust,  all  the 
makers  of  the  note  are  principals.  Its  lan- 
guage is,  **We  promise  to  pay,"  and  all  sign 
that  promise.  What  rule  of  law  justifies  the 
holding  that  only  one  of  these  makers  is  the 
principal,  and  that  the  others  are  only  sureties 
for  that  one,  assuming  now  that  we  stick  to  the 
construction  of  the  paper  itself?  No  word  or 
suggestion  in  the  deed  of  trust  is  pointed  out 
to  sustain  the  position  that,  on  the  face  of  that 
instrument,  its  legal  effect  was  to  make  Mrs. 
Boughton's  land  any  more  a  securitv  for  her 
husband  than  for  the  other  signers  of  the  note. 
That  effect  could  be  given  it  only  if  the  law 
were  such  that  she  might  mortgage  her  land  to 
secure  a  debt  of  her  husband,  but  not  to  secure 
the  debt  of  anyone  else.  But  there  is  no  such 
distinction  recognized  by  the  law  of  Missouri. 
If  a  wife,  at  the  time  of  the  deed  in  question 
(1888),  joined  her  husband  in  a  conveyance  of 
her  legal  estate,  in  the  manner  prescribed  by 
the  statute  touching  such  instruments  (Rev. 
Stat.  1879,  §  8296),  the  conveyance  could  as 
validly  secure  a  debt  of  a  third  party  as  a  debt 
of  her  husband.  That  proposition  was  as- 
sumed as  the  basis  for  the  judgment  reached 
In  BineH  v.  Mansfield  (1888)  96  Mo.  894;  and 
there  can  be  no  doubt  that  it  is  a  sound  state- 
ment of  the  la^  in  force  in  1888.  There  was 
nothing  in  our  statute  law  at  that  time  to  for- 
bid Mr.  and  Mrs.  Boughton  from  mortgaging 
her  land  to  secure  the  debt  of  third  persons, 
any  more  than  there  was  to  prevent  them  from 
mortgaging  it  to  secure  a  debt  of  her  husband. 
That  they  might  mortgage  it,  in  proper  form, 
for  the  latter  purpose,  is  settled  in  this  state. 
Hence  we  consider  that,  by  the  deed  of  tnist, 
Mrs.  Boughton  bound  her  land  as  security  to 
respond  to  the  promise  of  the  note  as  it  stands, 
but  not  to  respond  for  one  only  of  the  makers 
of  that  note. 

2.  We  then  come  to  the  other  contention,  as 
to  the  admissibility  of  oral  evidence,  in  such  a 
case  as  this,  to  show  that,  as  between  them- 
selves, Mr.  Boughton  was  the  principal  debtor, 
and  the  other  signers  of  the  note  were  his  sure- 
ties. My  Brother  Gantt  holds  that  it  "was 
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entirely  competent"  to  receive  such  evidence, 
as  against  the  defendant.  We  respectfully  dif- 
fer from  that  declaration.  We  have  nothing 
to  do  now  with  the  question  of  the  competency 
or  relevancy  of  such  evidence  in  a  controversy 
between  the  parties  to  the  note,  and  the  discus- 
sion of  such  a  question  would  be  wholly  foreign 
to  the  issues  in  the  actual  case  in  hand.  If,  on  the 
face  of  the  deed  of  trust,  Mrs.  Boughton's  land 
was  security,  and  all  the  makers  of  the  note  were 
principals,  that  sequence  in  the  order  of  liabil- 
ity could  not  be  broken  by  oral  evidence,  as 
against  her.  The  deed  of  trust  was  made  in 
1888,  and  her  rights  thereunder  were  then  fixed. 
The  property  was  not  her  separate  estate.  She 
could  only  bind  her  legal  estate  by  the  methods 
sanctioned  by  the  law.  Her  rights  and  liabil- 
ities under  the  deed  of  trust  were  measured  by 
its  terms.  They  cannot  properly  be  enlarged 
as  I  to  her  by  oral  evidence  to  the  effect  that 
some  of  those  who  are  stated  in  the  deed  of 
trust  to  be  makers  of  the  note  are  in  reality  (as 
between  themselves)  only  sureties.  As  against 
the  rights  of  a  married  woman  to  her  le^  es- 
tate, such  evidence  is  plainly  inadmissible  in 
this  state.  That  rule  of  law  is  so  well  settled 
in  Missouri  by  prior  decisions  that  it  is  not 
necessary  to  do  more  than  to  refer  to  a  few  of 
them.  8hroyer  v.  MckeU  (1874)  55  Mo.  264; 
Hagerman  v.  8%itU>n  (1887)  91  Mo.  519;  Qmn 
V.  Smurr  (1890)  101  Mo.  550;  Mead»  v.  Huteh- 
inson  (1892)  111  Mo.  620. 

The  plaintiff's  case,  therefore,  must  at  last 
be  brought  to  book  upon  the  interpretation  of 
the  deed  of  trust.  In  our  opinion,  with  all  due 
respect  to  the  views  of  our  dissenting  brethren, 
when  we  reach  that  point  the  result  that  should 
follow  seems  very  plain.  All  the  signers  of 
the  note  are  primarily  liable  to  pay  it  before 
resorting  to  the  wife's  legal  estate,  conveyed  to 
secure  that  note,  as  described  in  the  deed  of 
trust.  We  hold  that  the  conclusion  reached 
in  the  first  division  should  not  be  disturbed; 
and.  approving  the  opinion  there  delivered,  we 
direct  that  the  Circuit  judgment  be  reversed, 
and  the  cause  remanded,  as  then  ordered. 

Macfarlane,  Sherwood*  and  Robin- 
son, JJ.,  concur. 

Oantt,  J.,  dissenting: 

The  action  is  ejectment.  The  defense  set  up 
in  the  answer  is  that  plaintiff's  claim  to  the  lots 
in  suit  depends  wholly  upon  a  foreclosure  of  a 
deed  of  trust  executed  by  himself  and  her  hus- 
band, George  N.  Boughton,  to  F.  M.  Ladd.  as 
trustee,  to  secure  a  note  of  her  husband,  and 
J.  W.  McCollum,  the  plaintiff  herein.  Thomas 
J.  Ulen.  and  E.  J.  Malone;  that  she  (defendant) 
was  not  a  party  to  the  said  note,  and  received 
none  of  the  consideration;  that  she  was,  at 
most,  but  a  guarantor  for  the  makers  of  said 
note,  including  the  plaintiff  herein;  that  the 
note  had  been  fully  paid  off  by  plaintiff,  and 
that,  if  not,  all  of  the  makers  are  solvent,  and 
there  was  no  occasion  to  resort  to  a  sale  of  her 
lots;  that  the  sale  was  without  authority  of 
law  and  void. 

1.  So  much  of  the  answer  as  avers  that  de- 
fendant was  not  a  party  to  the  note  secured  by 
her  deed  of  trust  executed  jointly  with  her 
husband,  and  received  none  of  the  consideration 
for  which  the  same  was  executed,  constitutes 
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no  defense  to  this  action.  It  has  been  re- 
peatedly ruled  in  this  state  that  a  married 
woman  may,  jointly  with  her  husband,  exe- 
cute a  mortgage  or  deed  of  trust  conveying  her 
land  to  secure  his  sole  debt,  and  appoint  a  trus- 
tee to  sell  the  same  on  default,  and  it  would  be 
operative  even  though  her  undertaking  as  to 
the  note  itself  was  void.  Schneider  v.  btaifir, 
20 Mo.  269:  Hagermany.  Sutton,  91  Mo.  519; 
Meads  v.  Hutchinson,  111  Mo.  620;  Comings  v. 
Leedy,  114  Mo.  454. 

2.  What  was  the  relation  created  by  the 
several  parties  to  the  note  executed  by  Bough- 
ton,  McCollum,  Ulen,  and  Malone,  and  the 
deed  of  trust  executed  by  Bough  ton  and  wife 
to  secure  the  same  note,  on  the  same  day. 
I  maintain  that  as  these  two  instruments  were 
executed  at  the  same  time,  relative  to  the  same 
subject-matter,  to  wit,  the  securing  of  Bough- 
ton's  note,  they  should  be  read  and  construed 
as  one  instrument;  that,  when  so  read  and  con- 
sidered, it  should  be  held  that,  in  equity,  Mrs. 
Boughton  occupied  the  relation  of  surety  to 
her  husband,  by  reason  of  mortgaging  her  land 
for  his  sole  debt, — a  rule  well  established  in 
this  state,  and  generally  by  the  courts  of  chan- 
cery both  in  England  and  the  various  states  of 
the  Union.  Wilcox  v.  Todd,  64  Mo.  388;  Hach 
V.  Hill,  106  Mo.  18.  Without  violating  the 
rule  of  evidence  which  excludes  parol  evidence 
to  explain  or  vary  a  written  instrument,  it  was 
entirely  competent  to  receive  parol  evidence  of 
the  collateral  contract  between  Boughton  and 
the  plaintifiP,  McCollum,  Ulen,  and  Malone, 
that  they  were  only  sureties  for  Boughton,  and 
not  principals  on  said  note;  and  that  as  the 
note  and  deed  of  trust  were  contemporaneous, 
and  formed  parts  of  one  and  the  same  transac- 
tion, and  hence  must  be  read  together,  it  should 
be  held  that  Mrs.  Boughton  and  these  other 
sureties  were,  as  between  themselves,  cosure- 
ties for  the  same  debt,  to  wit,  the  debt  of  her 
husband,  who  was  the  principal  debtor  therein, 
both  as  to  her  and  the  other  sureties,  and  not, 
as  my  brethren  think,  that  she  was  merely  a 
guarantor  for  them,  and  that,  as  to  her,  they 
were  all  principals,  and  could  not  be  heard  to 
say  they  were  merely  sureties. 

My  brethren  hold  that  I  am  in  error  in  my 
assumptions  in  two  vital  and  radical  particu- 
lars: First,  that  while  it  is  true  that  Mrs. 
Boughton,  by  virtue  of  her  deed  of  trust,  be- 
came surety  for  her  husband,  it  is  not  true 
that  she  was  surety  for  him  alone,  but  for  the 
other  sureties  as  "well.  Their  conclusion  is 
reached  by  a  strict  technical  construction  of 
the  deed  of  trust.  The  deed  recites  the  con- 
veyance of  the  lots  in  suit  by  C^rge  N.  Bough- 
ton and  Gallic  G.  Boughton  to  F.  M.  Ladd, 
"in  trust,  however,  for  the  following  purposes: 
Whereas  the  said  George  N.  Boughton  and 
others  did,  on  the  24th  day  of  August,  1988, 
make  and  deliver  to  0.  D.  Matthews  a  promis- 
sory note,  as  follows,  to  wit,  the  note  for 
J  1,500,  signed  by  George  N.  Boughton,  Thos. 
.  Ulen,  J.  W.  McCollum,  and  £.  J.  Malone: 
.  .  .  Now,  if  said  promissory  note  shall  be 
punctually  paid  at  maturit^r,  then  the  property 
shall  be  released;  but  if  said  promissory  note, 
or  any  part  thereof,  shall  remain  unpaid  after 
maturity,  then  the  trustee  should  sell  the  lots 
to  pay  the  same."  I  concede  that  if  a  court  of 
equity  is  powerless  to  inquire  and  ascertain 
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who  was  in  fact  the  principal  in  this  note,  as 
between  the  signers  thereof  and  Mrs.  Boughton, 
who  made  the  contemporaneous  deed  of  trust 
executed  also  to  secure  it,  and  delivered  with 
it,  then  my  brethren  are  right,  as,  upon  the 
face  of  the  note  itself,  all  the  makers  are  prin- 
cipals. But  I  have  been  under  the  impression 
for  manjr  years  that  it  was  no  longer  an  open 
question  in  this  state  that  when  several  persons 
executed  a  joint,  or  a  joint  and  several,  note  or 
bond,  and  there  was  nothing  on  tjie  face 
of  the  instrument  to  indicate  that  any  of 
them  were  sureties,  if  some  of  them  were  in 
fact  sureties,  and  received  none  of  the  consider- 
ation, they  could,  both  at  law  and  in  equitv, 
establish  that  fact  by  parol  testimony.  As 
early  as  Garrett  v.  Ferguson  (1845)  9  Mo.  125, 
Judge  Napton  reviewed  the  English  and  Amer- 
ican cases,  and  reached  the  conclusion,  what- 
ever doubts  had  once  existed  on  the  subject, 
"that  the  law  here  is  considered  well  settled  in 
favor  of  the  admissibility  of  such  evidence." 
Foster  v.  Wallace,  2  Mo.  231;  MecJianics'  Bank 
V.  Wright,  53  Mo.  153;  Coats  v.  Swindle,  55 
Mo.  31;  1  Brandt,  Suretyship,  S  29.  The 
ground  upon  which  it  was  opposed  was  that  it 
contradicted  or  varied  the  terms  of  a  written 
contract,  but  the  answer  is  that  such  proof 
does  not  controvert  the  terms  of  the  contract, 
but  is  simply  proving  a  fact  outside  of  and  be- 
yond such  terms.  Rase  v.  Williams,  5  Kan. 
483.  "It  is  a  fact  collateral  to  the  contract, 
and  no  part  of  it."  Chief  Justice  Shaw,  in 
Carpenter  v.  King,  9  Met.  511,  48  Am.  Dec. 
405.  "It  is  not  to  affect  the  terms  of  the  con- 
tract, but  to  prove  a  collateral  fact  and  rebut 
a  presumption."  Chief  Justice  Shaw,  in  Har- 
ris V.  Brooks,  21  Pick.  195,  32  Am.  Dec.  254; 
Ward  V.  Stout,  32  111.  399;  Bank  of  St.  Marys 
V.  Muinford,  6  Ga.  44. 

But  it  is  said  that  this  evidence  is  inadmis- 
sible because  Mrs.  Boughton  is  a  married 
woman,  and  her  obligations  cannot  be  enlarged 
by  oral  evidence :  that  ber  liability  must  be  meas- 
ured by  the  terms  of  the  instrument  she  exe- 
cuted. Shroyer  v.  Nickell,  55  Mo.  264;  Hager- 
man  v.  Sutton,  91  Mo.  519;  Qwin  v.  Smurr,  101 
Mo.  560;  Meads  v.  Hutchinson,  111  Mo.  620,-are 
all  cited  to  sustain  the  view  that  this  evidence  is 
inadmissible.  If  these  cases  throw  any  light 
on  this  particular  question,  I  have  not  been 
able  to  discover  it.  They  hold  simply  that  a 
married  woman  can  only  bind  or  convey  her 
legal  estate  to  a  third  person  in  the  manner 
prescribed  by  law,  and  that  by  joining  her  hus- 
band, as  she  has  in  this  case,  she  may  mort- 
gage her  real  estate  to  secure  the  sole  debt  of 
her  husband  or  other  person.  Nothing  that  I 
have  said  or  shall  say  tends  in  the  slightest  de- 
gree, in  mv  opinion,  to  change  one  word  said 
in  either  of  those  cases.  On  the  contrary,  I  rely 
upon  them  as  controlling  authority.  I  do  not 
propose  to  extend  Mrs.  Boughton's  liability  by 
any  contract  outside  of  or  dehors  h»ir  obliga- 
tion assumed  by  her  mortgage.  I  am  simply 
endeavoring  to  ascertain  the  true  meaning  of 
her  undertaking  upon  equitable  principles, 
and  to  maintain  that,  as  she  is  now  invoking 
the  equitable  doctrine  of  exoneration  from  all 
liability  for  this  note,  it  is  entirely  competent 
to  show  by  parol  evidence  the  relation  of  all 
the  parties  to  that  debt.  I  hold  that  the  doc- 
trine which  regards  the  wife  who  mortgages 
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her  pro^rty  for  the  debt  of  another  as  entitled  | 
to  the  rights  of  a  surety  is  itself  the  outgrowth 
of  equity  jurisprudence.  But  certainly  I  am 
at  a  loss  to  see  why  it  is  not  competent  to 
show  by  parol  evidence  that  McCollum,  Ulen, 
and  Malone  were  merely  sureties,  even  if  Mrs. 
Boughton  is  to  be  cd'nsidered  a  surety  for  all 
of  them.  I  think  that  evidence  was  compe- 
tent, whether  she  be  held  a  cosurety  or  merely 
a  guarantor.  Craythorne  ^.Smnhume,  14  Ves. 
Jr.  160 J.  Hunt  v.  GhamUiss,  7  Smedes  &  M. 
532;  Roe  v.  Rae,  6  Ir.  Ch.  490;  Brandt,  Surety- 
ship, §  261. 

8.  Granting,  then,  that  Mrs.  Boughton's  li- 
ability and  rights  must  be  determined  by  the 
deed  of  trust,  which  I  cheerfully  do,  what  are 
her  equities  as  against  McCollum,  Ulen,  and 
Malone,  who  are  confessedly  also  merely  sureties 
for  her  husband, as  between  him  and  them  ?  Are 
her  equities  to  be  determined  solely  by  the  se- 
quence of  signine  the  note,  and  the  forfeiture 
clause  of  the  deed  of  trust?  Are  not  the  right 
and  duty  of  contribution  founded  upon  the 
maxim  that  * 'equality  is  equity,"  and  not  upon 
contract  ?  I  insist  that  in  determining  whether 
McCollum,  Ulen,  and  Malone,  who  were  only 
sureties  for  Boughton  on  the  note,  shall  be 
treated  as  cosureties  with  Mrs.  Boughton,  who 
is  entitled  to  be  treated  as  a  surety  by  virtue 
of  mortgaging  her  lots,  equity  will  disregard 
the  mere  formal  sequence  of  signing  the  note, 
and  the  circumstance  that  there  are  two  instru- 
ments instead  of  one.  It  will  look  to  the  sub 
stance,  rather  than  the  form,  of  tbe  engage 
ments  entered  into  by  all  the  parties  to  those 
instruments.  Now,  it  must  be  admitted  there 
is  no  evidence  of  any  express  agreement  be- 
tween Mrs.  Boughton  and  the  other  sureties 
whereby  she  limited  her  liability  to  that  of 
guarantor  for  all  the  other  parties,  neither  is 
there  any  evidence  of  such  an  agreement  with 
her  husband  to  that  effect,  as  in  Harris  v. 
Warner,  13  Wend.  400.  Whatever  claim  she 
has  to  absolute  exoneration  must  grow  out 
of  the  implied  contract  on  the  part  of  the  other 
sureties  to  reimburse  her  if  her  land  should  be 
sold,  or  to  shield  it  from  sale  in  case  of  her 
husband's  default.  To  the  proposition  that 
contribution  between  sureties  is  not  founded 
upon  contract,  as  the  majority  of  my  brethren 
seem  to  hold,  but  rests  upon  a  principle  of 
natural  equity  and  justice,  to  wit,  that  "equal- 
ity is  equity,  among  persons  standius  in  the 
same  relation.  I  cite  Bering  v.  EaH  Wincliel- 
sen,  1  White  &  T.  Lead.  Cas.  in  Eq.  pt.  1,  pp. 
120,  134,  and  notes,  and  Gtnnphell  v.  Mmer,  4 
Johns.  Ch.  334-338,  8  Am.  Dec.  570,  in  which 
the  doctrine  is  clearly  stated,  which  has  since 
been  uniformly  declared  and  acted  upon  by 
the  courts  of  chancery  in  this  country.  Mrs. 
Boughton  testified  that  it  was  her  husband's 
debt;  that  she  did  not  read  the  deed  of  trust. 
Knowing  that  it  was  her  husband's  debtalone, 
she  could  not  suppose  that  the  other  makers 
bore  any  other  relation  than  sureties,  and  hav- 
ing made  no  stipulation  that  she  should  only 
be  liable  as  guarantor  or  surety  for  all  the 
sifirners,  as  I  agree  she  mis^ht  have  done,  I  am 
stTll  of  tbe  opinion  that  she  should  be  held  as  a 
cosurety  with  the  other  signers.  Wariier  v. 
Price,  8  Wend.  397. 

When  the  fact  was  established,  as  it  was  by 
abundant  evidence,  that  Boughton  was  prin- 
ts L.  R  A. 


cipal,  and  all  the  others,  including  Mrs.  Bough- 
ton, were  sureties,  the  presumption  arose  that 
they  were  cosureties.  Baldwin  v.  Fleming,  90 
Ind.  177;  Oldham  v.  Broom,  28  Ohio  St.  41. 
That  presumption  was,  of  course,  subject  to 
rebuttal,  and  tbe  trial  court,  upon  the  evidence, 
found  against  Mrs.  Boughton,  and  I  think  cor- 
rectly. In  the  absence  of  any  effort  upon  her 
part  lo  compel  the  holder  of  the  note  to  proceed 
first  against  the  other  sureties,  it  seems  clear  to 
me  that  he  could  rightfully  elect  to  have  her 
land  sold  under  the  deed  of  trust,  and  the 
trustee  could  convev  a  good  legal  title. 
Schanewerk  v.  Hoberecht,  117  Mo.  22. 

The  only  question  then,  remaining  is,  "Was 
the  conveyance  void  because  McCollum,  one 
of  the  sureties,  and  against  whom  she  had  a 
right  of  contribution  for  his  proportionate 
share  of  the  debt,  bought  the  land  and  took 
the  deed?"  Freeman  v.  Moffitt,  119  Mo.  280. 
is  cited  as  sustaining  tbe  proposition  that, 
when  one  has  assum^  the  payment  of  a  debt 
secured  by  mortgage,  he  could  not  default  and 
permit  a  foreclosure  and  purchase  the  land, 
and  in  this  way  obtain  title,  but  that  such  a 
transaction  simply  amounted  to  a  payment  of 
his  own  debt.  The  principle  of  that  case  does 
not  reach  the  proposition  involved  here.  It 
must  be  remembered  that  the  liability  of  all 
these  sureties,  as  between  them  and  their  prin- 
cipal, defendant's  husband,  is  secondary  and 
contingent.  It  is  not  their  debt  as  between 
him  and  them.  If  all  the  sureties  are  solvent, 
then  plaintiff  McCollum's  share  of  that  debt 
would  be  only  one  fourth,  and  Mrs.  Bough- 
ton's  one  fourth.  If  plaintiff  should  be  com- 
pelled to  pay  the  whole  debt,  if  we  are  correct 
in  our  premise  that  Mrs.  Boughton  is  a  co- 
surety, then  she  would  be  liable  for  one  fourth 
over  to  him.  But  it  bein);^  apparent  that  the 
only  fund  to  which  plaintiff  could  resort  to  se- 
cure contribution  was  the  mortgaged  lots,  and 
they  were  liable  to  be  sacrificed,  what  princi- 
ple'of  law  or  equity  forbade  his  buying  in  this 
lot,and  thus  protecting  himself  against  a  contin- 
gent liability,  for  which  Mrs.  Boughton  was 
primarily  liable,  and  he.  as  to  her  one  fourth, 
only  secondarily  bound  therefor?  I  do  not 
think  the  conveyance  to  him  was  void,  and, 
not  being  void,  t  think  he  may,  as  against  the 
defenses  asserted  in  this  answer,  maintain  his 
ejectment.  This  view  "will  not  prevent  a  suit 
for  contribution,  to  which  all  the  sureties  and 
the  principal  should  be  made  parties,  but  it 
would  result  in  an  afiSrmance  of  the  judgment 
In  other  words,  I  understand  that  McCiillum, 
by  paying  Mrs.  Boughton's  share  of  that  debt, 
in  the'  purchase  of  her  lots,  was  subrogated 
to  all  the  rights  of  Matthews,  the  holder 
of  the  note;  that  Matthews  could  have  pur- 
chased and  taken  a  title,  and  so  could  Mc- 
Collum, as  to  all  but  his  own  share  of  the 
debt:  and  that  the  question  of  contribution 
cannot  be  adjusted  on  these  pleadings  because 
no  such  right  is  asserted  in  the  answer  and 
because  contribution  depends  upon  the  sol- 
vency of  the  sureties  who  are  not  parties  to  this 
action.  Of  course  a  party  may  plead  an  equita- 
ble defense 'and  obtain  affirmative  equitable 
relief  on  his  answer,  but  I  do  not  agree  that 
every  equitable  defense  converts  an  action  at 
law  into  one  in  equity.  Rev.  Stat.  1889,  g  2181; 
Wolff  V.    Schaeffer,    74  Mo.    154;    Carter  v. 
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Prior,  78  Mo.  222;  Kerstner  v.    Voryteg,  180 
Mo.  196. 
Burfl^ess^  J.,  concurs  in  my  views. 

Brace*  Ch.  J.,  also  dissents. 

A  petition  for  rehearing  having  been  filed, 
Sherwood*  J.,  on  March  8»  1896,  handed 
down  the  following  response: 

For  lots  5,  6.  and  7  in  block  28  in  the  town 
of  Dexter,  McColIum  brings  ejectment  against 
Mrs.  Boughton.  a  married  woman,  who,  it  ap- 
pears, lived  upon  the  lots,  her  husband  having 
left  her  and  disappeared  in  1890.  In  1877  she 
she  bought  the  Jots  with  money  in  part  ob- 
tained from  her  mother's  estate,  and  in  part 
from  the  proceeds  of  her  own  labor.  These 
lots,  it  is  asserted  by  counsel  for  defendant, 
belonged  to  Mrs.  Bough  ton's  "general  estate." 
It  was  her  home,  she  havinsr  built  a  house 
thereon  in  1880  at  a  cost  of  |1,500,  of  which 
she  furnished  l|800,  and  her  husband  $700.  at 
a  time  when  he  was  free  from  debt.  This  ac- 
tion had  its  origin  in  a  deed  of  trust  executed 
on  the  24th  day  of  August,  1888,  on  the  lots 
aforesaid,  by  George  N.  Boughton  and  Mrs. 
Boughton  (defendant),  his  wife.  This  deed 
of  trust  was  in  ordinary  form,  with  QeorgeN. 
Boughton  and  his  wife,  of  the  first  part,  E. 
M.  Ladd,  of  the  second  part,  and  Chas.  D. 
Matthews,  of  the  third  part,  and  was  given 
to  secure  the  following  note: 

$1,500.        Sikeston,  Mo.,  August  24.  1888. 

Two  years  after  date,  we  promise  to  pay  to 
C.  D.  >Iatthews  or  order  fifteen  hundred  dol- 
lars ($1,500),  for  value  received,  with  ten  (10) 
per  cent  per  annum  thereon  from  d.ate,  which 
interest  shall  be  due  and  payable  annually; 
and,  if  interest  is  not  paid  annually,  the  same 
shall  become  a  part  of  the  principal,  and  bear 
interest  at  the  same  rate. 

[Signed  by]  Geo.  N.  Boughton,  Thos.  J. 
Ulen,  J.  W.  McCullum,  and  E.  J.  Malone. 

After  the  insertion  of  the  note,  then  follow 
the  usual  clauses  about  the  payment  of  taxes, 
insurance  of  the  buildings,  etc.  Then  this 
common  clause  occurs:  ''Now.  if  said  promis- 
sory note  shall  be  paid  at  maturity,  and  if  the 
covenant  aforesaid  shall  be  met  and  truly  kept, 
and  all  amounts  expended  as  aforesaip  shall 
be  refunded  and  paid  to  the  said  party  of  the 
third  parr,  or  his  assigns,  by  the  said  party  of 
the  first  part,  or  their  legal  representative  >, 
then  the  property  hereinbefore  conveyed  shall 
be  released  at  the  cost  of  the  said  parties  ot  the 
:first  part;  but  if  said  promissory  note,  or  either 
or  any  part  of  any  one  of  them,  shall  be  al- 
lowed to  remain  due  and  unpaid,  or  in  case  of 
payment  of  any  amount  expended  as  aforesaid 
shall  not  be  made,  -or  in  case  of  said  cove- 
nants or  any  part  thereof  shall  not  be  fully 
kept,  then  this  deed  shall  remain  in  force, 
and  the  said  party  of  the  second  part,  or  in 
case  of  his  death  or  absence  from  the  state  of 
Missouri,  or  failure  or  refusal  to  act,  then 
the  sheriff  of  the  county  of  Stoddard,  in  the 
state  of  Missouri,  acting  as  such  for  the  time 
being,  may  proceed  to  sell  the  property  here- 
inbefore described,"  etc.  This  deed  was  ac- 
knowledged by  Boughton  and  wife  on  the  24th 
of  August,  1888,— the  date  of  the  note.  The 
35  L.  R  A. 


answer  of  defendant  was  first  a  general  denial, 
and  then,  in  substance,  sets  up  that  at  the  time 
of  executing  the  dibed  of  trust  she  was,  and 
still  is,  a  married  woman,  and  still  the  absolute 
owner,  in  fee  simple,  of  the  property  in  dis- 
pute; that  the  deed  of  trust  was  made  to 
secure  the  debt  contracted  and  promissory  note 
of  plaintiff.  George  K.  Boughton,  Thomas  J. 
Ulen,  and  E.  J.  Malone,  for  the  sum  of  $1,500; 
that  the  defendant  was  not  a  party  to  said  con- 
tract and  promissory  note  so  made  and  executed 
by  said  parties  aforesaid;  that  no  part  of  the 
consideration  realized  out  of  the  deed  of  trust 
was  received  by  her;  that  at  most,  she 
was  but  a  guarantor  for  the  makers  of  said 
note,  and  the  deed  of  trust  was  only  col- 
lateral thereto,  that  plaintiff,  as  one  of  the 
comakers  of  said  note,  has  paid  off  the  note, 
and  thereby  fully  released  her  property;  that 
the  sale  of  the  same  was  without  lawful  au- 
thority, and  is  a  cloud  on  her  title.  Then  fol- 
lows a  prayer  for  the  cancelation  of  the  deed 
of  trust,  etc.  In  his  reply,  plaintiff  admits 
that  his  title  rests  on  the  sale  under  the  deed 
of  trust  aforesaid,  etc.;  that  such  deed  was 
made  to  secure  the  payment  of  the  promissory 
note  of  George  N.  Boughton,  defendant's  hus- 
band, for  $1,500;  that  the  note  became  due, 
and  on  the  I9th  of  September,  1890,  Ladd, 
trustee,  sold  the  premises  and  made  deed  to 
plaintiff;  that  plaintiff  Ulen,  and  Malone  were 
not  comakers  of  said  note,  but  only  sureties  of 
George  N.  Boughton  on  the  same,  etc. ;  that 
George  N.  Boughton  agreed  with  them,  before 
they  signed  the  note,  that  a  deed  of  trust  of 
the  premises  in  dispute  was  to  be  made  to 
Matthews  to  secure  payment  of  the  same;  that 
when  said  parties,  plaintiff  and  others,  signed 
the  note  as  sureties,  the  deed  of  trust  was  al- 
already  made  and  executed,  and  in  the  hands 
of  George  N.  Boughton;  that  it  was  the  ex- 
press agreement  between  George  N.  Boughton, 
plaintiff,  and  the  other  sureties,  at  the  time  of 
signing  the  note,  that  said  sureties  were  not  to 
pay  any  part  of  it  until  Matthews  had  first  ex- 
hausted his  remedies  by  selling  the  premises  con- 
veyed by  the  deed  of  tru8t,ana  applying  the  pro- 
ceeds on  the  note;  that  it  was  upon  the  faith  of 
such  agreement  that  plaintiff  and  the  other  sure- 
ties were  induced  to  sign  the  note;  that  George 
N.  Boughton  failed  to  pay  the  note,  and  in  con- 
sequence the  premises  were  sold,  and  plaintiff 
becanif  the  purchaser,  etc.  The  reply  then 
aiiinits  tlmt  defendant  is  a  married  woman  and 
liad  the  legal  title  to  the  premises,  and  then 
denies  new  matter,  etc.  At  the  hearing  the 
common  source  of  title  was  admitted,  ana  the 
following  evidence,  in  substance  and  effect, 
adduced:  The  deed  of  trust,  and  the  deed 
made  by  Ladd,  trustee,  to  plaintiff.  Plain- 
tiff then  introduced  his  own  testimony,  tending 
to  support  his  reply,  and  to  show  that  an 
a^eement  was  made  between  Boughton  and 
himself  whereby  it  was  arranged  by  and 
between  them  that  Boughton  was  to  get  Ulen 
and  Malone  to  sign  the  note  as  sureties,  and 
plaintiff  was  to  sign  it  also  in  that  capacity, 
provided  that  Boughton  would  secure  them  on 
his  home  place;  that  on  the  24th  day  of  August, 
1888,  Boughton  came  bringing  with  him  the 
deed  of  trust  already  executed,  and  plaintiff 
signed  the  note,  which  had  at  that  time  only 
the  names  of  Boughton  and  Ulen  on  it.    Objec- 
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tioxM  were  taken  to  plaintiiTs  testifyiDg  as  to 
any  agreement  made  with  Boughton,  defendant 
not  being  present,  and  exceptions  saved  on  its 
admission.  Ulen  also  gave  similar  testimony 
to  that  given  by  plaintiff ,— that  when  he  signed 
the  note  the  deed  of  trust  was  executed  and  in 
Bougbton's  hands,  and  only  Boughton's  name 
was  on  the  note  at  the  time  witness  signed  his 
name;  and  objection  was  made,  as  before 
stated,  to  a  certain  portion  of  it.  Defendant 
testified  that  she  never  read  the  deed  of  trust, 
that  the  note  was  attached  to  that  deed  and 
that  the  signatures  to  the  note  were  on  it  when 
she  signed' the  deed  of  trust.  This  is  the  sub- 
stance of  the  evidence  and  a  sufficiency  of  the 
pleadings  bearing  on  the  questions  at  issue. 

1.  This  answer  of  defendant  converted  this 
action  at  law  intoa  proceeding  in  equity,  and 
therefore  it  becomes  wLoily  unnecessary  to 
consider  declaraiions  of  law  Iriven  or  refused. 
AUen  V.  Logan,  96  Mi).  591;  Wevdoter  v. 
Baker,  l2l  Mo.  loc.  cit.  290,  and  cases  cited; 
Durfee  v.  Motan,  57  Mo.  374;  Hodges  v.  Black, 
76  Mo.  587,  8  Mo.  App.  389;  EUs  v.  Pacific  R, 
Co.  51  Mo.  200;  Beat  Estate  Sav.  In^U  v.  Col- 
Umious,  63  Mo.  290.  Notwithstandini;  this 
line  of  decisions.  It  is  asserted  *'that  the  ques- 
tion of  contribution  cannot  be  adjusted  on  tnese 
pleadings."  Why  it  cannot  be,  we  are  not  told 
and  no  authority  is  cited  in  support  of  the  as- 
sertion. In  this  state  it  is  abundantlv  settled, 
as  seen  by  the  cases  heretofore  cited,  and  by 
other  adjudications,  that  an  equitable  defense 
can  be  set  up  in  and  to  any  action  at  law. 
These  adjudications  are  bottomed  on  the  ex- 
press statutory  provision  that  "the  defendant 
may  set  forth  by  answer  as  many  defenses 
.  .  .  as  he  may  have,  whether  they  be  such 
as  have  been  heretofore  denominated  legal  or 
equitable  or  both."  Rev.  Stat.  1889.  §  2050; 
Allen  V.  Logan,  Durfee  v.  Moran,  EUs  v. 
Pacific  R,  Co,,  and  Beat  Estate  Sav.  Inst.  v. 
Cellonums,  supra,  were  all  actions  of  eject- 
ment; and  yet  it  was  held  that  the  answers  be- 
ing of  an  equitable  nature  converted  the  whole 

.  proceeding  into  one  in  equity,  to  be  deter- 
mined on  CTounds  recognized  and  enforced  in 
courts  of  chancery.  If,  then,  this  defendant 
has  any  ground,  on  the  facts  stated,  to  be  heard 
in  a  court  of  equity,  I  can  discover  no  reason 
why  her  rights  should  not  be  adjusted  in  the 
present  action  as  well  as  in  any  other,  nor  why 
she  should  be  turned  out  of  court,  mulcted  in 
costs,  and  forced  to  institute  an  affirmative 
equitable  proceeding  at  additional  expense 
and  further  delay.  The  rule  is  that,  when  a 
court  of  equity  once  becomes  possessed  of  a 
cause,  it  will  not  let  it  go  until  it  has  accom- 
plished complete  justice  between  the  parties. 
It  will  not  kick  a  party  out  of  one  door,  and 
then  invite  him  to  come  in  at  another.  It  will 
not  take  two  bites  at  a  cherry.  ReaX  Estate 
Sav.  Inst.  V.  CoUonious,  63  Mo.  loc.  cit.  295,  and 
cases  cited. 

2.  Having  thus  disposed  of  these  preliminary 
questions,  it  will  be  proper  to  examine  the 
merits  of  the  cause,  and  of  the  defense  set  up 
by  Mrs.  Bough  ton  as  subsequent  surety  or 
guarantor.  Being  the  possessor  of  a  mere 
legal  estate,  under  the  married  woman's  act, 
she  was  powerless  to  bind  or  in  any  manner 
charge  that  estate,  except  in  the  precise 
method  authorized  and  pointed  out  by  law. 

L.RA. 


This  point  has  been  so  frequently  and  flat- 
footedly  decided  by  this  court  that  it  would 
seem  needless  to  cite  the  authorities  which  an- 
nounced the  often-declared  principle.  The 
assertion  that  defendant,  a  married  women, 
possessed  only  of  real  estate  in  the  ordinary 
way,  under  the  act  mentioned,  cannot  bind  that 
j  estate  except  she  does  so  in  black  and  white, 
I  as  permitted  and  prescribed  by  law,  is  by  no 
j  means  **a  strict  technical  construction  of  the 
I  deed  of  trust."  It  is  no  more  technical  than 
■  the  law  itself  whose  behests  are  thus  obeyed. 
Outside  of  the  terms,  words,  and  letters  of  the 
I  deed,  defendant  could  bind  nothing,  convey 
I  nothing,  charge  nothing.  As  to  that  real 
I  estate,  and  as  to  any  power  of  contracting, 
t  sbeisn(?n  sui  juris,  and  for  that  reason  cannot 
contract  so  as  to  bind  it,  except  by  going 
through  prescribed,  written,  legal  forms.  Nor 
can  she  for  the  same  reason,  have  an  agent  in 
her  husband,  who  could  bind  her  estate  by  his 
agreement  with  others,  whether  she  were  pres- 
ent or  absent.  Her  husband  could  not  bind 
her  estate  by  his  deed,  and  his  word  of  mouth 
is  on  a  par  with  his  deed.  Mueller  v.  Kaess- 
mann,  84  Mo.  318,  and  numerous  cases  therein 
cited.  This  has  been  the  doctrine  in  this  state, 
concerning  the  married  woman's  act,  from 
Silvey  v.  Summer,  61  Mo.  253,  down  to  Mac- 
farlan  v.  Eeim,  127  Mo.  327.  See  also  Henry 
V.  Sneed,  99  Mo.  407.  And  in  the  very  notice- 
able case  of  Hickman  v.  Green,  123  Mo.  166, 
29  L.  R.  A.  39,  that  a  married  woman,  seised 
as  aforesaid,  could  have  no  agent  to  bind  -her 
property  by  his  representations,  is  strictly 
announced.  After  so  many  rulings  on  these 
points  here  involved,  it  ought  not  to  be  claimed 
for  a  moment  that  Boughton  had  any  power,  by 
promises  to  McCullum  and  others,  to  so  bind 
his  wife's  estate  that  it  should  first  be  exhausted, 
before  his  sureties  should  be  called  on  to  pay 
the  note.  To  hold  otherwise  is  to  make  a  rul- 
ing at  war  with  a  long  line  of  decisions  in  this 
state  and  elsewhere.  Equally  at  war  with  all 
our  former  decisions  on  this  topic  is  the  decla- 
ration that  Mrs.  Boughton  could  make  an 
"express  agreement,"  either  with  her  husband 
or  with  the  "other  sureties,  whereby  she  lim- 
ited her  liability  to  that  of  guarantor  for  all 
the  other  parties."  Nor  was  such  an  agree- 
ment made  between  husband  and  wife,  or  be- 
tween wife  and  sureties,  in  Harris  v.  Warner, 
13  Wend.  400;  for  there  the  agreement  was 
made  between  men,-:— parties  laboring  under 
no  disability.  And  the  like  remark  applies  to 
Warner  v.  Price,  3  Wend.  397. 

3.  We  have  then  left  for  examination  the 
deed  of  trust  as  the  sole  representative,  re- 
pository, and  expositor  of  the  contract  between 
the  parties.  No  outside  agreement,  no  verbal 
understanding,  no  evidence  o^iun^f^,  can  abate 
or  alter  the  force  and  effect  of  the  contract 
therein  contained.  What  is  that  contract?  It 
is  this:  That,  "if  said  promissory  note  shall  be 
paid  at  maturity, .  .  .  then  the  property  herein- 
before  conveyed  shall  be  released,"  etc.:  '*but, 
if  said  promissory  note  shall  remain  due  and 
unpaid,  then  this  deed  shall  remain  in  force, 
and  the  said  party  of  the  second  part  may 
proceed  to  sell  the  property,"  etc.  It  will  lie 
at  once  seen  that  there  is  no  hint  or  intimation 
contained  in  the  deed  that  the  wife's  property 
should  be  first  exhausted  before   the  sureties 
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.  could  be  called  on  to  pay.  On  the  contrarv.  the 
property  mortgaged  is  to  be  sold  only  in  the 
event  that  the  parties  to  the  note  fail  to  pay  it. 
Now,  in  New  York  this  case  arose:  The  prin- 
cipal's  name.  Hovey,  was  first  signed  to  the  note. 
Then  followed  the  names  of  Harris,  as  surety; 
Spencer,  surety;  Warner,  "surety  for  the  above 
names."  And  thereupon  it  was  determined 
that  if,  after  a  principal  and  his  sureties  have 
signed  a  promissory  note,  and  another  party 
signs  his  name  thereto  as  "surety  for  the  above 
names,"  such  surety  was  not  a  cosurety  with 
the  first  surety,  and  was  not  liable  to  him  for 
contribution,  and  could  not  be  made  thus  liable 
unless  it  was  shown  * 'positively,  or  by  legal  in- 
tendment, that  the  last  signer  had  placed  him- 
self in  that  relation  to  him"  (the  plaintiff)  who 
sought  contribution,— Nelson,  J.,  remarking: 
'*The  defendant  had  a  right  to  qualify  his  con- 
tract  as  he  pleased,  consistent  with  the  rules  of 
law.  He  refused  to  sign  as  cosurety  with  the 
other  sureties,  but  did  sign  as  surety  for  the 
whole,  in  which  there  was  certainly  nothing 
unlawful."  EarrxB  v.  Warner,  13  Wend,  400. 
To  the  like  effect,  see  Singer  Mfg.  Co.  v.  Ben- 
nett, 28  W.  Va.  16;  Sayles  v.  Sims,  78  N.  Y. 
551;  RoherUon  v.  Deatherage,  82111.  511;  Gray- 
thorne  v.  Stcinbumey  14  Ves.  Jr.  160.  When 
Mrs.  Boughton  executed  the  deed  of  trust,  her 
land  thereby  became  surety  for  the  whole  debt. 
The  result  of  her  act,  so  far  as  binding  her  land 
was  concerned,  was  the  same,  in  legal  effect,  as 
though  she  had  been  9ui  juris,  and  last  of  all, 
sign^  her  name  to  the  note,  adding  the 
words,  * 'Surety  for  the  above  names.^'  In 
which  case,  under  the  authorities  cited,  she 
could  not  have  been  regarded  as  a  cosurety, 
unless  it  were  affirmatively  shown  by  proof, 
or  by  legal  intendment,  that  she  had  as- 
sumed the  relation  of  cosurety  to  the  other 
sureties.  But  here,  in  the  present  case,  Mrs. 
Boughton  being  incapable  of  contracting 
with  the  other  sureties,  except  as  expressed 


I  in  the  deed  of  trust,  and  no  legal  intendments^ 
being  allowable  against  her, — 1  Brandt,  Surety- 
ship, 2d  ed.  g  98,  and  cases  cited.— it  must 
follow  that  her  land  is  not  bound  as  a  cosurity , 
but  only  as  a  subsequent  surety.  In  this  case 
it  would  seem  that  the  contract  of  Mrs.  Bough- 
ton was  that  of  guarantor  rather  than  surety. 
It  was  collateral  and  secondary.  Her  land  was 
not  to  be  sold,  but  in  the  event  the  note 
was  not  paid.  She  was  not  bound  with  her 
principal  and  his  sureties  in  the  same  in- 
strument. She  was  only  joined  with  her 
husband  in  the  deed  because  of  statutory  con- 
formity. Id.  §  1,  and  cases  cited.  But 
whether  guarantor  or  subsequent  surety  is  im- 
material. The  result  is  the  same.  As  to  her 
the  parties  to  the  note  were  all  principals, 
and  her  land  was  surety  for  them,  and  not  a 
cosurety,  in  any  sense  of  the  term,  and  so  is 
not  liable  to  the  rule  of  contribution.  Harris, 
Subrogation,  g  170,  and  cases  cited. 

4.  And  it  is  wholly  immaterial  whether  Mrs. 
Boughton  acknowledged  the  deed  of  trust  be- 
fore all  the  sureties  had  signed  it,  or  not,  since 
the  deed  would  not  take  effect  until  delivery, 
and  then  the  signatures  of  the  sureties  would 
take  effect  by  relation,  and  in  any  event  the- 
terms  of  the  deed  of  trust  would  not  be  affected.  • 
Inasmuch  as  the  sureties  on  the  promissory 
note  were  all  principals,  as  towards  Mrs. 
Boughton,  the  purchase  by  McCuUum  of  Mrs. 
Bough  ton's  land  inured  to  her  benefit  Qreer 
V.  Wintersmith,  85  Ky.  516;  1  Brandt,  Surety- 
ship, 2d  ed.  ^  226.  For  these  reasons  I  think 
the  motion  for  a  rehearing  should  be  denied, 
and  the  cause  remanded,  with  directions  to 
proceed  in  conformity  to  the  views  expressed 
in  this  opinion. 

Barclay*  Macfarlane*  and  Robinsooy. 

JJ. ,  concur.    Braee»  Ch.  J. ,  and  Oantt  and 
Bnrgemu*  JJ.,  dissent. 
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CENTRAL  PARK,  NORTH  &  EAST 
RIVER  RAILROAD  COMPANY,  Bespt. 

(161 N.  Y.  237.)] 

!•  The  reaoonableness  of  a  tender  of  a 
five-dollar  bill  in  payment  of  fare  on  a  street 
car  Is  a  question  of  law  for  the  court 


2*  A  rule  requiring  change  to  the 
amomit  of  $2  to  be  furnished  by  conductors 
on  street  cam  to  paaseofirers  is  a  reasonable  pro- 
vision for  the  convenience  of  the  public,  and  the 
conductor  cannot  be  required  to  furnish  cbanve 
for  a  flve-doilar  bill. 

8.  Notice  need  not  be  bron^ht  home  to  a 
street-car  passenirer  of  a  rule  reasonably  limit- 
ing the  amount  of  change  which  a  conductor  is 
required  to  furnish  in  order  to  make  the  rule 
operative. 


yoTB.— If /lat  te  a  reasonctble  mm  out  of  which  a 
common  carrier  may  be  required  to  take  a  pcuuen- 
oer^sfare  and  return  the  change. 

The  above  case  of  Barker  v.  Central  Park,  N. 
&  B.  R.  R.  Co.  fully  accepts  the  rule  that  a  carrier 
is  bound  to  furnish  chancre  for  a  reasonable  sum  to 
a  paasengrer  who  does  not  tender  the  exact  fare; 
but  it  dlifeni  from  the  California  case  below  cited  in 
holding  that  $5  is  an  unreasonably  large  sum  to 
tender  for  a  street-car  fare. 

A  tender  of  a  five-dollar  gold  piece  in  payment  of 
a  five- cent  fare  on  a  street  car  is  held  reasonable 
and  sufficient  in  Barrett  v.  Market  Street  R.  Co.  81 
Cal.  296,  6  L.  R.  A.  896.  The  court  says:  ''It  is  a 
well-known  fact  that  the  live-dollar  gold  piece  is 
85L.R.A. 


practically  the  lowest  gold  coin  in  use  in  this  section 
of  the  country."  But  it  was  also  said:  **It  does  not 
follow  that  the  passenger  may  tender  any  sum,, 
however  large.  If  he  should  tender  a  one-hun« 
dred-dollar  bill,  for  example,  it  would  be  clear 
that  the  carrier  would  not  be  bound  to  furnish 
change.  The  true  ru le  must  be,  not  that  the  passe n- 
ger  must  tender  the  exact  fare,  but  that  he  must 
tender  a  reasonable  sum,  and  that  the  carrier  must 
accept  such  tender,  and  must  furnish  change  to  a 
reasonable  amount.  The  obligation  to  furnish  a< 
reasonable  amount  of  change  must  be  considered 
as  one  which  the  law  imposes  from  the  nature  of 
the  business."  In  answer  to  the  contention  that 
the  same  principle  which  sustained  a  tender  of  $5. 
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4«  A  passenger  on  a  street  car  is  not 
bound  to  tender  the  exact  fare,  but  the  con- 
ductor is  bound  to  f urnisb  change  for  a  reasona- 
ble sum. 

(December  22, 1886.). 

APPEAL  by  plaintiff  from  a  judgment  of  a 
General  'Term  of  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York 
affirming  a  judgment  of  the  Trial  Term  in  fa- 
vor of  defendant  in  an  action  brought  to  re- 
cover damages  for  alleged  wrongful  ejection 
from  one  of  defendant's  cars.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  H.  Ordiraj*,  for  appellant: 

Plaintiff  became  a  lawful  passenger  upon 
entering  the  car  for  the  purpose  of  transporta- 
tion thereby,  even  although  he  had  not  yet 
paid  his  fare. 

Cleveland  v.  New  Jersey  8.  B,  Co,  68  N.  Y. 
806;  Gordon  v.  Grand  Street  &  N.  R,  Co.  40 
Barb.  546. 

Being,  then,  a  lawful  passenger  upon  defend- 
ant's car,  defendant  was  bound  to  transport 
him  to  his  destination  unless  he  refused  to  pay 
his  fare,  or  became  disorderly,  or  infringed 
some  reasonable  regulation  of  the  defendant. 

Nor  can  the  defendant  disclaim  responsi- 
'  bility  for  its  conductor's  acts,  however  unjusti- 
fiable they  may  have  been,  as  a  common 
carrier  of  passengers  is  responsible  even  for 
wilful  misconduct  on  the  p^rt  of  its  conduct- 
ors and  drivers. 

Steimrt  v.  Brooklyn  dk  C  T,  R.  C<?.  90  N. 
Y.  588,  48  Am.  Rep.  185. 

It  was  not  necessary  that  the  plaintiff  should 


make  a  precise  legal  tender  of  his  fare,  that  is, 
offer  the  exact  sum  of  5  cents  when  called 
upon  to  pay  his  fare. 

Piekford  v.  Grand  Jvnction  R.  Co.  8  Mees. 
&  W.  372;  Thompson.  Carriers  of  Passengers, 
29;  28  Am.  &  Eng.  Enc.  Law,  p.  1017;  Bar- 
ren V.  Market  Street  R.  Go.  81  Cal.  296,  6  L. 
R.  A.  886. 

The  plaintiff  was  only  required  to  be  ready 
and  willing  to  pay  his  fare  in  a  reasonable 
manner,  to  tender  a  reasonable  sum,  and  that 
reasonable  sum  the  defendant  was  bound  to  be 
prepared  to  change,  if  the  plaintiff  did  not 
have  the  exact  fare. 

Re  Loader,  14  Misc.  208,  and  cases  there 
cited:  Barrett  v.  Market  Street  R.  Co.  guvra; 
Thompson,  Carriers  of  Passengers,  and  23 
Am.  &  Eng.  Enc.  Law,  supra;  Corhett  v. 
Tioenty-Third  Street  R.  Co.  42  Hun,  587;  Tar- 
bell  V.  Central  P.  R.  Co.  34  Cal.  616;  Jersey 
City  di  B.  R  Co.  v.  Morgan,  52  N.  J.  L.  60, 
558:  2  Story,  Cont.  §  1407,  and  cases  cited. 

The  evidence  sufficiently  shows  that  the  con- 
ductor was  able  to  change  the  plaintiff's  five- 
dollar  bill  without  inconvenience  to  himself, 
for  he  practically  conceded  it  at  the  time;  but, 
at  any  rate,  there  was  sufficient  evidence  to 
entitle  the  plaintiff  to  go  to  the  jury  upon  this 
point,  and  the  court  erred  in  taking  the  case 
from  them  and  dismi.<ising  the  complaint. 

Weil  V.  Dry  Dock,  E.  B.  d  B.  R.  Co.  119  N. 
Y.  147. 

This  does  not* become  a  question  of  law, 
simply  because  the  facts  are  undisputed.  If 
different  Inferences  can  be  drawn  from  them. 


would  apply  to*,the  offer  of  $10  or  $20,  the  court 
says:  "It  does  not  follow.  If  it  be  established  as  a 
rule  that  $5  ie  a  reasonable  amount  to  be  tendered 
to  a  conductor,  that  $20  or  $50  is  also  a  reasonable 
amount,  and  must  be  accepted.*^ 

These  two  cases  constitute  about  all  that  can  be 
found  in  the  decisions  on  the  subject,  and  these, 
although  agreeing  in  principle,  diMtgree  as  to  Che 
reasonableness  of  the  specific  sum  tendered.  The 
New  York  case  evidently  allows  for  a  possible  dif- 
ference between  the  present  condition  of  affairs  in 
New  York  and  the  condition  in  Calif ornia  when  the 
Barrett  case  was  decided. 

A  tender  of  a  twenty-dollar  gold  coin  in  pay- 
ment of  tare  amounting  to  $1.35  (or  $1.35)  was  made 
in  Fulton  v.  Grand  Trunk  K.  Co.  17  U.  C.  Q.  B.  428. 
In  that  case  the  passenger  had  refused  to  pay  until 
after  the  train  had  been  stopped  and  then  tendered 
the  coin.  As  to  this  it  is  said,  by  Robinson,  Ch.  J.: 
*'Tbe  plaintiff  tendering  at  last  a  twenty- dollar 
gold  coin  in  payment,  either  when  he  was  about 
being  put  off  or  after  he  had  been  put  off,  makes 
no  difference,  I  ihtnk,  in  the  case,  for  that  was  not 
a  reasonable  offer  to  pay  which  required  more  than 
$18  to  be  paid  back  in  change.  The  general  prac- 
tice is  for  the  passengers  to  pay  at  the  office  and 
get  tickets.  The  officer  attending  there  might 
reasonably  object  to  an  offer  of  a  twenty-dollar 
gold  piece,  in  order  that  $l.:ii5  might  be  taken  out 
of  it.  If  any  or  all  of  the  passengers  might  put 
him  to  the  trouble  of  giving  back  so  much  change 
as  that  it  would  be  Impossible  that  the  business 
could  be  transacted  with  the  expedition  which  is 
necessary,  or  with  proper  caution,  for  there  would 
be  people  probably  who  would  soon  take  their 
chance  of  putting  off  counterfeit  coin  or  bills  If 
they  found  that  the  officer  was  obliged  to  receive 
them  under  circumstances  which  did  not  admit  of 
his  taking  time  to  scrutinize  them;  and  a  person 
rushing  into  a  car  without  a  ticket  has  no  reason 
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to  expect  that  he  will  find  the  conductor  prepared 
to  change  a  twenty-dollar  gold  piece,  for  he  relies 
upon  receiving  tickets  from  the  parties,  or,  if 
money  is  to  be  paid  to  him  instead,  that.it  will  be 
paid  with  reasonable  regard  to  what  is  convenient 
under  the  circumstances." 

To  allege  that  a  passenger  was  ready  and  will- 
ing and  offered  to  pay  the  carrier  such  sum  of 
money  as  it  was  legally  entitled  to  charge  Is  held 
sufficient  in  Tar  bell  v.  Central  P.  R.  Co.  34  Cal.  616, 
without  alleging  a  strictly  legal  tender  of  his  fare. 
The  court  says  It  would  have  been  more  certain 
bad  the  amount  of  the  fare  which  the  plaintiff  of- 
fered to  pay  been  stated,  but  that  the  court  Is  not 
prepared  to  say  that  the  allegatioo  made  is  not 
sufficiently  certain.  But  in  this  case  there  Is  no 
question  raised  as  to  the  reasonableness  of  a  ten- 
der of  money  in  excess  of  the  fare  charged,  but 
the  refusal  of  the  tender  was  based  on  the  fact  that 
it  was  made  in  legal-tender  not^s,  and  not  in  coin. 

This  case  cites  as  authority  for  the  proposition 
that  of  Piekford  v.  Grand  Junction  R.  Co.  8  Mees. 
&  W.  873,  which  was  a  case  of  a  carrier  of  goods, 
and  the  court  said  that  an  offer  of  a  reasonable 
sum  was  sufficient  to  impose  on  the  carrier  the 
duty  of  receiving  the  goods,  and  that  a  strict  ten- 
der in  the  form  required  by  law  was  not  necessary. 
But  the  question,  what  would  bo  a  reasonable 
amount  to  tender  if  it  was  more  than  the  amount 
charged,  is  not  discussed  in  the  case. 

The  prevalent  custom  of  buying  tickets  on  rail- 
roads prevents  the  question  from  arising  very  oft- 
en in  railroad  cases.  And  in  street-railroad  eases 
the  question  at  issue  is  so  small  in  any  event  that  it 
is  not  strange  that  it  is  rarely  litigated.  The  re- 
sult of  the  decisions  is  to  lay  down  the  rule  that  a 
reasonable  sum  may  be  tendered  and  change  re- 
quired, but  to  leave  the  question  what  is  reasona- 
ble quite  uncertain.  R  A«  R. 
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and  reasoDable  men  might  differ  as  to  those 
inferences,  then  those  inferences  should  be 
-drawD  by  a  jury  under  proper  instructions 
from  the  court. 

Mmd  V.  Parker,  111  N.  Y.  259:  8alt  Springs 
Jfat.  Bank  v.  Sloan,  185  N.  Y.  371;  Pierson  v. 
Crooks,  115  N.  Y.  539;  WHl  v.  Dry  Dock,  E, 
B.  fk  B.  R.  Co.  svpra. 

Messrs.  Henrjr  Thompson  and  Henry  A. 
Robinson,  for  defendant: 

A  passenger  upon  a  railway  car  becomes  a 
debtor  to  the  company  for  the  amount  of  his 
fare,  which  may  be  legally  demanded  in 
advance,  and  if  not  paid,  the  passenger  may  be 
expelled  from  the  car. 

HMard  v.  New  York  <§  E.  R.  Co,  15  N. 
Y.  455;  lownsend  v.  New  York  C.  d  K 
E.  R.  Co.  56  N.  Y.  295,  15  Am.  Rep.  419; 
Sanford  v.  Eighth  Ave,  R.  Co,  23  N.  Y.  848, 
80  Am.  Dec.  286:  Lynch  v.  Metropolitan  Elev. 
R.  Co,  90  N.  Y.  77,  48  Am.  Rep.  141;  Wentz 
V.  Erie  R.  Co,  8  Hun.  241;  Railroad  Law, 
§40(N.Y.  Laws  1850,  chao.  140,  §35);  Wyman 
V.  Northern  P,  R.  Co,  34  Minn.  210;  Jefferson- 
Ttlle  R.  Co.  V.  Rogers,  28  Ind.  1,  92  Am.  Dec. 
276. 

Tender  in  payment  of  a  debt  must  be  uncon- 
ditional; tender  of  a  larger  amount  with  a 
demand  of  change  is  invalid,  if  the  creditor 
objects  on  that  ground. 

Addison.  Cont.  8th  ed.  1888*  1215:  2  Par- 
fions,  Cont.  8th  ed.  1898,  756;  Broom,  Legal 
Maxims,  ed.  1884,  168;  McAdam,  Land.  &T. 
889.  840:  17  Am.  L.  Reg.  N.  8.  749;  Robinson 
V.  Cook,  6  Taunt.  336:  Betterbee  v.  Davis,  8 
Carapb.  70:  Wood  v.  Hitchcock,  20  Wend.  47; 
Howard  v.  Hayes,  15  Jones  &  S.  89. 

If  the  creditor  knows  the  amount  due  and  is 
offered  a.Iarger  sum,  and,  without  making  any 
objection  on  the  ground  of  change,  makes 
quite  a  collateral  objection,  that  will  be  a  good 
tender. 

Broom,  Legal  Maxims,  supra;  Bevans  v. 
Rees,  5  Mees.  &  W.  806;  Cradle  v.  Warner, 
140  111.  123. 

The  defendant  was  justified  in  enforcing  a 
reasonable  rule  for  the  government  of  its 
passengers,  and  this  although  the  rule  was  not 
in  terms  brought  to  plaintiff's  attention. 

That  a  carrier  of  passengers  has  a  right  to 
make  rules  for  the  government  of  aud  admis- 
sion of  passengers  upon  its  trains,  and  to  eject 
those  who  refuse  to  comply  with  them,  is  well 

Hibhard  v.  Neic  York  &  E,  R.  Co.  15  N.  Y. 
455;  ToicnsendY.  New  York  C.  dt  H.  R.  R,  Co. 
56  N.  Y.  295,  15  Am.  Rep.  419;  Lynch  v.  Met- 
ropolitan Elev.  R.  Co,  svpra;  Pease  v.  Dela- 
ware, L.  d  W.  R.  Co,  101  N.  Y.  867;  Avery  v. 
New  York  C  &  H,  R.  R,  Co,  121  N.  Y.  81; 
Peck  V.  New  York  C,  d  H.  R.  R,  Co.  70  N.  Y. 
6S1'  Putnam  v.  Broadway  dk  S.  A.  R,  Co.  55 
N.  Y.  108.  14  Am.  Rep.  190. 

The  reasonableness  of  such  regulations  is  a 
question  of  law  for  the  court. 

Avery  v.  New  York  C.  d  H,  R,  R.  Co.  121 
N.  Y.  31;  Vedder  v.  Fellows,  20  N.  Y.  126; 
Lynch  v.  Metropolitan  Elev,  R.  Co.  90  N.  Y. 
77,  43  Am.  Rep.  141;  Hibbard  v.  New  York  d 
E.  R,  Co.  15  N.  Y.  455. 

Where  the  matter  regulated  is  of  such  a 
nature  that  some  limitation  must  necessarily 
«xist,  and  the  regulation  of  the  carrier  is  a 
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proper  one,  but  the  passenger  fails  to  inform 
himself  thereof,  his  ignorance  is  immaterial. 

Dunphy  v.  Erie  R.  Co,  10  Jones  &  8.  128; 
Toledo,  W.  d  W.  R.  Co,  v.  WHght.  68  Ind. 
586,  34  Am.  Rep.  277. 

Under  the  view  most  favorable  to  the  plain- 
tiff, he  would  only  be  entitled  to  nominal 
damages,  since  he  has  shown  no  actual  damage, 
and  the  coiu't  will  not  grant  a  reversal  for 
such  error. 

Hamilton  v.  Third  Are.  R,  Co.  53  N.  Y.  25: 
Townsend  v.  New  York  C.  d  H.  R,  R.  Co.  56 
N.  Y.  295,  15  Am,  Rep.  419. . 

Bartlett*  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  presents  a  novel  question  which 
has  not  been  considered  by  this  court  in  any 
case  to  which  our  attention  has  been  called. 

No  opinion  wais  written  in  the  court  below. 

The  defendant  corporation  operates  a  horse 
railroad  in  the  city  of  New  York  as  a  common 
carrier  of  passengers. 

On  the  12th  of  January,  1889,  the  plaintiff 
entered  one  of  the  defendant's  cars  as  a  passen- 
ger, and  when  called  upon  for  his  fare  of  5  cents 
found  that  the  smallest  amount  of  money  in 
hispossession  was  a  five-dollar  bill. 

The  plaintiff  offered  the  bill  to  the  conductor, 
who  stated:  ''I  am  not  supposed  to  change 
it;  you  must  get  off."  To  this  the  plaintiff 
replied:  ''Iwonlget  off;  you  must  put  me 
off."  The  conductor  thereupon  put  the  plain- 
tiff off  the  car. 

It  is  not  claimed  that  he  used  any  more  vio- 
lence than  was  necessary,  or  that  the  plaintiff 
was  actually  injured  in  person  or  property. 

The  transaction  was  undoubtedly  a  technical 
assault  and  battery,  and  the  plaintiff  seeks  in 
this  action  to  recover  his  damages  therefor. 
It  may  be  conceded,  as  was  urged  bT' plaintiff's 
counsel  in  his  very  able  argument,  t^  '  if  plain- 
tiff was  unlawfully  ejected  from  :  car,  this 
is  a  case  for  substantial  damages/ 

A  number  of  points  were  dy  sed  at  the 
bar,  but  in  the  view  we  take  of  a  case  there 
is  but  one  question  to  be  consi^      jd. 

The  plaintiff's  counsel  askco  to  go  to  the 
jury  on  several  questions  and  among  others  the 
following: 

"Whether  the  $5  was  in  this  case  and  under 
the  circumstances  testified  to  a  reasonable 
amount  for  the  plaintiff  to  tender  the  conduc- 
tor in  payment  of  his  fare?" 

The  complaint  was  dismissed  at  the  close  of 
the  plaintiff's  case,  and  the  point  is  made 
whether  the  reasonableoess  of  the  tender  of 
$5  to  the  conductor  is  a  question  of  law  or  a 
question  of  fact  on  the  evidence. 

It  was  stipulated  at  the  trial  that  the  defend 
ant  had  a  rule  requiring  its  conductors  to  be 
prepared  to  furnish  change  to  the  amount  of 
$2,  and  that  such  rule  was  not  brought  to  the 
attention  of  plaintiff. 

It  was  further  stipulated  that  there  was  no 
regulation  forbidding  the  conductors  to  make 
change  to  a  greater  extent  than  $2. 

On  cross-examination  of  the  plaintiff  he  tes- 
tified as  follows: 

Q.  Why  did  you  say  to  the  conductor,  be- 
fore making  any  tender,  "I  have  only  got  a 
five-dollar  bill." 
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A,  Well,  because  I  felt  rather  apologetic 
about  offeriDg  that  large  amount;  because  I 
didn't  know  whether  it  might  inconvenience 
him  with  using  up  a  great  deal  of  his  change 
or  not,  and,  of  course,  I  wouldn't  have  offered 
$5  if  I  had  anything  else,  and  I  wanted  to  ex- 
plain it. 

It  thus  appears  that  the  plaintiff  regarded 
his  offer  of  the  five-dollar  bill  as  unusujal  and 
requiring  explanation. 

'There  is  no  evidence  of  a  custom  on  the  part 
of  the  plaintiff  or  the  public  of  tendering  to 
defendant  $5  in  payment  of  a  five-cent  fare 
and  receiving  the  change,  nor  of  any  rule  of 
the  defendant  imposing  upon  its  conductors 
the  duty  of  furnishing  passengers  with  change 
in  so  large  an  amount. 

The  plaintiff  swore  to  one  occasion  when 
he  had  offered  a  five-dollar  bill  for  his  fare 
and  had  it  changed,  but  it  was  on  the  car  of 
another  line. 

There  is  no  evidence  which  would  have 
warranted  the  trial  judge  in  submitting  to  the 
jury  the  question  whether  the  plaintiff's  tender 
of  the  five-dollar  bill  under  the  circumstances 
was  unreasonable. 

On  the  evidence  as  it  stands,  the  plaintiff's 
tender  of  the  five-dollar  bill  was  unreasonable, 
as  a  matter  of  law,  and  the  undisputed  facts  are 
not  of  such  a  nature  that  reasonable  men  might 
differ  in  regard  to  the  inferences  proper  to  be 
drawn  from  them. 

In  this  state  of  the  record  it  is  well  settled 
that  there  is  no  question  for  the  jury.  Vedder 
V.  FelUncs,  20  N.  Y.  126;  Hibbard  v.  New  York 
&i  E,  R  Co,  15  N.  Y.  455,  459.  460;  Avery  v. 
New  York  C.  d  H.  R.  H,  Co.  121  N.  Y.  31,  44. 

It  is  quite  apparent  that  a  carrier  of  passen- 
gers roust  make  and  enforce  such  reasonable 
rules  as  will  enable  it  to  discharge  its  duties 
to  the  general  public  in  a  proper  manner,  and 
if  the  facts  are  undisputed  and  not  susceptible 
of  different  inferences,  the  question  of  their 
reasonableness  ought  not  to  be  submitted  to  a 
jury  who  might  not  readily  understand  the 
reasons  upon  which'the  rule  is  sought  to  be 
founded.  If  the  question  is  treated  as  one  of 
law,  uniformity  is  secured,  a  matter  in  which 
the  public  are  interested  quite  as  much  as  the 
corporations  who  are  carriers  of  passengers. 


In  the  case  at  bar  the  reasonableness  of  the 
rule  established  by  the  defendant  is  obvious. 
In  a  large  city  like  New  York  the  round  trip 
of  a  car  of  any  street  line  means  a  verv  consid- 
erable number  of  fares  paid  in,  and  the  neces- 
sity for  the  conductor  to  carry  and  pay  out  a 
large  amount  of  small  change.  When  the  de- 
fendant enacted  the  rule  requiring  its  conduc- 
tors to  furnish  change  to  a  passenger  to  the 
amount  of  $2,  it  did  all  that  could  reasonably 
be  expected  of  it  in  consulting  the  convenience 
of  the  general  public,  and  it  would  be  unrea- 
sonable and  burdensome  to  extend  the  amount 
to  $0.  It  would  require  conductors  to  carry 
a  large  amount  of  bills  and  small  change  on 
their  persons,  and  greatly  impede  the  rapid 
collection  of  fares. 

It  is  not  necessary  that  a  common  carrier 
should  bring  home  to  each  passenger  a  per- 
sonal knowledge  of  any  reasonable  and  just 
rule  which  it  is  seeking  to  enforce;  to  so  hold 
would  render  the  enforcement  of  the  rule  im- 
practicable. 

We  have  been  cited  to  but  one  case  holding 
with  the  plaintiff  in  this  action.  Barrett  v. 
Market  Street  R  Co.  81  Cal.  296,  6L.  R.  A.  386. 

We  agree  with  the  learned  supreme  court  of 
California,  that  a  passenger  upon  a  street  rail- 
road is  not  bound  to  tender  the  exact  fare,  but 
must  tender  a  reasonable  sum,  and  the  carrier 
must  accept  such  tender  and  furnish  change  to 
a  reasonable  amount,  but  we  cannot  assent  to 
the  conclusion  that  a  tender  of  $5  is  a  reason- 
able sum. 

It  is  quite  possible  that  there  existed  local 
reasons  for  the  decision  in  California,  as  the 
judge  writing  the  opinion  suggested  that  the 
five-dollar  gold  piece  was  practically  the  low- 
est gold  coin  in  use  in  that  section  of  the 
country. 

The  plaintiff  urges  that  there  are  several 
other  questions  than  the  one  of  reasonableness 
of  amount  tendered  that  should  have  been  sub- 
mitted to  the  jury.  We  have  considered  these 
questions  in  the  light  of  the  record  as  it  stands, 
and  are  of  opinion  that  the  dismissal  of  the 
complaint  was  proper. 

The  judgment  appealed  from  should  be  af- 
firmed, with  costs. 

All  concur. 


CALIFORNIA  SUPREME  COURT  (Department  2). 


Jane   Mason  McCULLY,  Admrz.,  etc.,    of 

James  L.  Mason,  Deceased,  Appt., 

tJ. 

George  H.  COOPER,  Reept. 

(114  Cal.  258.) 

An  anclUary  administratrix  appointed 
in  Califbnda  may  recover  from  the  domiciU 


NOTB.— As  to  the  relation  of  domiciliary  and 
ancillary  administrators,  see  also  Schluter  v.  Bow. 
ery  8av.  Bank  (N.  Y.)  5  L.  R.  A.  541,  and  note;  Gara 
V.  Austin  (Iowa)  9  L.  H.  A.  218,  and  note;  Welch  v. 
Adams  (Mass.)  9  L.  K.  A.  244,  and  Ttote. 
L.  R.  A. 


iary  administrator  appointed  in  Indiana,  who 
is  temporarily  within  the  former  state,  a  cer- 
tificate of  deposit  Issued  by  a  California  bank 
and  belonging  to  the  estate,  which  the  receiver 
of  the  bank  has  refused  to  allow  as  a  valid 
claim,  and  for  the  recovery  of  wbicli  the  domi- 
ciliary administrator  cannot  maintain  an  action 
in  California. 

(September  le,  1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  San  Diego  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  possession  of  a  certificate  of  deposit 
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which  was  alleged  to  be  part  of  the  assets  be- 
loDjdng  to  decedent's  estate.    Rewrted, 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs,  Trippet  ft  Neale*  for  appellant: 

An  administrator  appointed  in  one  state 
<;annot  perform  any  acts  in  another. 

1  Wms.  Exrs.  (362)  419,  note;  WUkins  y. 
mutt,  108  U.  8.  256.  27  L.  ed.  718;  AlUn  v. 
Fairbanks,  86  Fed.  Rep.  402;  MUls  v.  Knapp, 
S9  Fed.  Rep.  592;  Vaug/ian  v.  Northup.  40  U. 
8. 15  Pet.  1, 10  L.  ed.  639;  Noonan  v.  Bradley, 
79  U.  8.  12  Wall.  121,  20  L.  ed.  279. 

For  the  purpose  or  administration  simple 
contract  debts  due  the  deceased  are  assets 
where  the  debtor  resides. 

Loio  V.  Burroiffs,  12  Cal.  188;  Wyman  v. 
United  States,  Halstead,  109  U.  8.  654,  27  L. 
ed.  1068;  3  Wms.  Exrs.  (1663)  1761,  note  j, 
2.  1762.  note  ?i,  1. 

8imple- contract  debts  are  bona  notabilia  in 
the  state  where  the  debtor  resides,  and  neither 
an  administrator  appointed  in  another  state 
cor  the  assignee  of  such  can  control  or  release 
them. 

1  Woerner,  American  Law  of  Administra- 
tion, 368,  §  162;  Dial  v.  Gary,  14  8.  C.  578; 
Morton  v.  Hatch,  54  Mo.  408;  Steams  v.  Bum- 
ham,  5  Me.  261.  17  Am.  Dec.  228;  McCarty 
V.  Hall,  13  Mo.  480;  Be  Ameits  Estate,  52  Mo. 
•290;  Cooper  v.  Beers,  148  111.  25. 

So  careful  are  courts  to  administer  the  as- 
sets of  a  deceased  in  a  jurisdiction  where  the 
asset  is  located  in  favor  of  the  creditors  of  that 
jurisdiction  that  they  have  held  that  the  cred- 
itors having  the  same  domicil  as  the  deceased 
cannot  prove  their  claims  in  the  ancillary  ad- 
ministration. 

1  Woerner,  American  Law  of  Administra- 
tion, §167,  note  1. 876;  Barry's  Appeal,  88  Pa. 
131;  Churchill  v.  Boyden,  17  Vt.  819;  Hays  v. 
Cecil,  16  Lea,  160. 

Replevin  will  lie  for  the  possession  of  a 
note. 

20  Am.  &  Eng.  Enc.  Law,  p.  1061;  Cobbey. 
Replevin,  §g  6,  976;  Carrillo  v.  MePhiUips,  55 
Cat  180. 

Bills  of  exchange  and  promissory  notes  are 
merely  evidence  of  title,  and  debts  due  on 
these  instruments  are  assets  for  the  purpose  of 
administration  where  the  debtor  lives,  and  not 
where  the  instrument  is  found. 

Low  V.  Burrows,  12  Cal.    188;  Wyman  v. 

United  States,  HalsUad,  109  U.  8.  654,  27  L. 

■ed.   1068;  3  Wms.  Exrs.  (1668)  1761,  note^. 

2;  1762,  note  h,  1;  Owen  v.  Miller,  10  Ohio  8t. 

136,  75  Am.  Dec.  502. 

Jfr.  J.  W.  Hughes  for  respondent. 

Searls,  C,  filed  the  following? opinion: 
This  is  an  action  to  recover  possession  from 
George  H.  Cooper,  the  defendant,  of  a  certifi- 
cate of  deposit,  issued  by  the  Consolidated  Na- 
tional Bank  of  8an  Diego,  located  in  8an 
Diego.  California,  for  $8,000,  dated  April  2, 
1892,  payable  to  the  order  of  James  L.  Mason, 
and  upon  which  certificate  there  is  indorsed  a 
credit  of  $2,200.  Defendant  had  judgment, 
from  which  judgment,  and  from  an  oraer  de- 
nying her  motion  for  a  new  trial,  plaintiff  ap- 
peals. 

James  L.  Mason,  the  holder  and  owner  of 
the  certificate  of  deposit,  was  a  resident  of  the 
«5  L.  R.  A. 


county  of  Hancock,  in  the  state  of  Indiana,  at 
which  place  he  died  on  the  2d  day  of  January. 
1894,  leaving  a  large  amount  of  property,  real 
and  personal,  situate  and  beine  in  said  county 
and  state.  On  the  20th  day  of  January.  1894, 
George  H.  Cooper  was,  by  an  order  of  the  cir- 
cuit court  in  and  for  said  cotmtv  of  Hancock, 
state  of  Indiana,  duly  appointed  administrator 
of  the  estate  of  said  James  L.  Mason,  deceased, 
duly  qualified  as  such  administrator,  and  let- 
ters of  administration  were  d«ly  issued  to  him, 
and  he  is  still  such  administrator.  At  the  time 
of  his  death  the  said  James  L.  Mason  was  the 
owner  of,  and  in  possession  of.  said  certificate 
of  deposit,  in  said  county  and  state;  and  the 
same  came  into  the  possession  of  said  Cooper, 
as  his  administrator,  on  the  20th  day  of  Janu- 
ary. 1894.  In  June,  1898,  the  Consolidated 
National  Bank  of  8an  Diego  became  insolvent, 
closed  its  doors,  and  refused  to  pav  its  deposit- 
ors; and  thereafter,  in  said  year  1898,  Andrew 
J.  O'Connor  was  duly  appointed  and  quali- 
fied as  receiver  of  said  bank,  and  is  still  acting 
as  such  receiver.    On  the  24th  day  of  January, 

1894,  defendant  Cooper,  as  such  administra- 
tor, sent  by  mail  the  said  certificate  of  deposit 
to  said  Andrew  J.  O'Connor,  receiver  at  8an 
Diego,  California;  for  the  purpose  of  proving 
up  his  claim  as  said  administrator  of  said  Ma- 
son, deceased,  against  said  insolvent  bank:  and 
thereupon  the  receiver  of  the  bank  declined 
either  to  permit  Cooper  to  prove  up  the  claim, 
or  to  return  the  certificate  of  deposit  to  him 
upon  demand.    On  the  9th  day  of  March, 

1895,  the  said  receiver,  upon  a  second  demand, 
returned  the  certificate  of  deposit  to  Cooper,  as 
administrator,  at  the  county  of  8an  Diego,  Cal- 
ifornia, where  it  was  retained  when  this  action 
was  brought,  and  for  twenty  days  thereafter, 
and  then  was  returned  to  the  state  of  Indiana, 
where  it  has  since  been  held  by  said  Cooper, 
as  administrator  of  said  Mason,  deceased.  Un- 
der the  laws  of  the  state  of  Indiana,  adminis- 
trators appointed  therein  may.  by  order  of  the 
circuit  court  of  said  state,  sell  and  dispose  of 
all  certificates  of  deposit  in  the  state  of  Indi- 
ana, lawfully  in  their  possession  as  such  ad- 
ministrators. The  status  of  Jane  Mason  Mc- 
Cullv,  the  plaintiff  herein,  may  be  thus  stated: 
On  the  20th  da^  of  March,  1894,  said  plaintiff 
was  duly  appointed,  by  order  of  the  superior 
court  in  and  for  the  county  of  8an  Diego,  state 
of  California,  the  administratrix  of  the  estate 
of  said  James  L.  Mason,  and  thereupon  duly 
qualified  as  such  administratrix,  and  letters  of 
administration  were  duly  issued  to  her;  and 
she  ever  since  has  been,  and  still  is,  the  admin- 
istratrix of  the  estate  of  said  Mason.  The  es- 
tate of  said  James  L.  Mason  had  not,  so  far  as 
appears  in  this  action,  any  property  or  assets 
in  the  county  of  8an  Diego,  or  state  of  Califor- 
nia, save  and  except  the  demand  hereinbefore 
mentioned  against  the  Consolidated  National 
Bank  of  San  Diego,  evidenced  by  the  certifi- 
cate of  deposit  hereinbefore  mentioned.  Be- 
fore this  action  was  brought,  plaintiff  de- 
manded possession  of  said  certificate  of  deposit 
from  defendant  Cooper,  but  defendant  refused, 
and  still  does  refuse,  to  deliver  the  same  to  her. 
Plaintiff  sought  judgment  for  possession  of  the 
certificate,  if  such  possession  could  be  had, 
and,  if  not,  for  $5,800.  the  value  thereof,  and 
for  damages  and  costs. 
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The  question  inyolved  Is  this:  Can  the  Cal- 
ifornia administratrix  recover  from  the  domi- 
ciliary administrator,  appointed  in  the  state  of 
Indiana,  who  is  temporarily  in  this  jurisdic- 
tion, with  the  evidence  of  a  simple  contract 
deht,  which  contract  debt  is  due  and  owing 
here,  the  certificate  of  deposit  which  is  the  evi- 
dence of  such  debt?  There  are  a  number  of 
propositions  bearing  more  or  less  upon  the 
question,  which  are  either  universally  con- 
cedeii,  or  established  by  such  a  preponderance 
of  authority  as  not  to  call  for  comment. 
Among  these  are: 

1.  Save  as  otherwise  provided  by  statute,  the 
proper  jurisdiction  in  which  to  obtain  letters 
testamentary  or  of  administration  is  in  the  state 
and  place  of  the  decedent's  domicil  at  the  time  of 
his  death.  Wms.  Exrs.  6th  Am.  ed.  495  et  seg.  ; 
Wilktns  V.  Ellett,  108  U.  S.  256,  27  L.  ed.  718; 
Crosby  v.  Leavitt,  4  Allen,  410. 

2.  The  authority  of  an  executor  or  admin- 
istrator does  not  extend  beyond  the  jurisdic- 
tion of  the  state  or  government  under  which 
he  is  invested  with  his  authority.  Code  Civ. 
Proc.  §  1913;  Story,  Confl.  L.  §  512,  and  cases 
there  cited. 

3.  Where  there  are  no  debts  owing  by  the 
estate  in  the  jurisdiction  where  the  foreign 
debtor  resides,  and  no  ancillary  administration 
has  been  granted  there,  the  principal  adminis- 
trator may.  in  such  foreign  state,  receive 
a  voluntary  payment  from  the  debtor,  which 
will  be  a  good  acquittance  to  him,  even  if  an 
ancillary  administrator  should  be  subsequently 
appointed.     Kleiti  v.  French,  57  Miss.    662; 

yfUkin%  V.  EUtit,  supra;  Schluter  v.  Batrery 
Sao.  Bank,  117  N.  Y.  125,  5  L.  R.  A.  541; 
Beynddsv,  Mc Mullen,  55  Mich.  568.  54  Am. 
Rep.    386;  (rmjy'*  .4pp«a^,  116  Pa.  256. 

4.  So  an  administrator  who  has,  within 
the  jurisdiction  of  his  appointment,  obtained 
a  Judgment  against  a  debtor  of  a  foreign  state, 
or  has  reduced  the  personal  property  of  the  es- 
tate to  possession  so  as  to  acquire  the  legal 
title  thereto,  which  is  wrongfully  taken  from 
him  and  carried  to  a  foreign  state,  may  in 
such  foreign  state  maintain  an  action,  not  offi- 
cially, but  in  his  individual  capacity,  upon 
such  judgment,  or  to  recover  such  personal 
property  so  wrongfully  taken  from  him.  Tal- 
ma(/ev.  Chapel,  16  Mass.  71;  Biddlev.Wtlkins, 
26  U.  S.  1  Pet.  6*i6,  7  L.  ed.  315;  Greasans  v. 
Davis.  9  Iowa,  219;  I^iris  v.  Adams,  70  Cal. 
403;  For  v.  Tay,  89  Cal.  339;  Low  v.  Burrous, 
12  Cal.  188;  Story,  Confl.  L.  ^  516. 

5.  If  there  be  assets  in  another  state  or  states 
than  that  in  which  the  principal  letters  are 
granted,  an  administration  may  be  obtained 
there,  and  such  administration  will  be  re- 
garded as  ancillary  to  the  administration  of  the 
domicil;  and,  as  a  general  rule,  the  excess  of 
the  assets  resulting  from  such  ancillary  admin- 
istration, after  the  payment  of  local  debts,  ex- 
penses of  administering,  and  local  legacies,  if 
any,  in  the  jurisdiction  of  the  ancillary  admin- 
istration, will  be  transmitted  to  the  adminis- 
trator of  the  domicil,  to  be  there  distributed 
according  to  the  law  of  the  vicinage.  Be  Ap- 
ple's Estate,  66  Cal.  432. 

6.  A  certificate  of  deposit  is  a  negotiable  se- 
curity, and  to  that  extent  is  upon"  the  same 
footing  with  promissory  notes.  Welton  v. 
Adams^i  Cal.  37, 60  Am.  Dec.  579;  Brummagim 
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V.  Tallant,  29  Cal.  603,  89  Am.  Dec.  61;  MiUt 
V.  Barney,  22  Cal.  240;  Poarman  v,  MUU,  35 
Cal.  118,  95  Am.  Dec.  90. 

7.  An  executor  or  administrator  duly  quali- 
fied to  act  as  such  may  assign  negotiable  se- 
curities due  and  owing  to  his  decedent  at  the 
time  of  his  death,  which  have  come  to  him  by 
virtue  of  his  office;  and  his  assignee  may  sue  the 
maker  thereof  in  another  state  without  the  ne- 
cessity of  letters  testamentary  or  of  adminis- 
tration being  had  in  such  latter  state,  if  by  the 
law  of  the  forum  actions  are  maintainable  by 
the  assignees  of  negotiable  securities.  Harper 
V.  Butler,  27  U.  8.  2  Pet.  239.  7  L.  ed.  410; 
Sanford  v.  McCreedy,  28  Wis.  103;  Bobinson 
V.  Crandall,  9  Wend.  425;  PatcJien  v.  Wilson, 
4  Hill.  57.  There  are  some  authorities  in  op- 
position to  the  proposition  last  enunciated,  but 
it  is  thought  that  the  cases  cited,  and  others  to 
like  effect,  are,  upon  principle,  correct. 

8.  For  the  purpose  of  founding  administra- 
tion, a  simple-contract  debt  is  assets  where  the 
debtor  resides,  even  if  a  bill  of  exchange  or 
promissory  note  has  been  given  for  it,  and 
without  regard  to  the  place  where  the  bill  or 
note  is  found  payable.  Wyman  v.  United  States, 
Halstead,  109  IT.  S.  654,  27  L.  ed.  106a 

Under  this  state  of  the  law,  and  upon  the 
facts  of  the  case  as  demonstrated  in  the  bill  of 
exception  and  findings,  what  was  the  duty  of 
the  defendant  when  plaintiff  was  appointed  ad- 
ministratrix in  California?  He  had  not  in- 
dorsed or  assigned  the  certificate.  The  re- 
ceiver had  refus,ed  to  allow  it  as  a  valid  claim 
against  the  bank.  Defendant  could  not  main- 
tain  an  action  to  eatablish  it  as  a  claim  in  this 
state.  The  very  object  of  the  ancillary  admin- 
istration in  this  state  is  to  collect  assets  of  the 
estate  here,  and  it  is  the  bounden  duty  of  plain- 
tiff to  so  collect  them.  A  paramount  object  of 
the  local  or  ancillary  administration  is  to  col- 
lect the  assets  locally  situated,  and  to  pay 
therefrom  the  demand  of  local  creditors,  if  any 
there  be.  Whether  there  are  any  such  credit- 
ors can  only  be  determined  by  giving  the  no- 
tice to  creditors  required  by  our  law.  It 
would  seem  that,  upon  principle,  it  became  the 
duty  of  defendant,  when  plaintiff  was  ap- 
pointed and  qualified,  to  surrender  to  the  lat- 
ter the  evidence  of  the  debt  in  question,  which 
is  upon  simple  contract,  the  payment  of  which 
can  only  be  enforced  here.  We  concur  in  the 
views  of  the  supreme  court  of  the  state  of 
Mississippi,  as  expressed  in  Klein  v.  French, 
57  Miss.  670,  671,  where,  after  discussing 
cognate  questions,  and  enunciating  the  gen- 
eral principles  applicable,  it  is  said  of  the 
domiciliary  administrator:  ''He  has  the  title 
and  the  possession;  he  has  the  right  to  receive 
voluntary  payment:  he  has  the  right  to  apply 
for  and  receive  the  appointment  of  ancillary 
administration,  or  to  secure  it  to  his  nominee. 
He  cannot,  therefore,  hold  the  evidence  of  debt 
and  do  nothing,  for  this  would  be  most  unjust 
to  the  distributees,  and  would  result  in  a  losa 
of  the  debt  to  them,"  etc.;  and  after  pointing 
out  his  duty  to  secure  his  own  appointment,  if 
practicable,  and.  if  not,  it  is  said:  "He should 
then  take  proper  steps  to  have  another  ap- 
pointed, and  turn  over  to  him  the  collection  of 
the  debt."  We  conclude  that  when,  after  her 
appointment,  plaintiff  demanded  from  defend- 
ant possession  of  the  certificate  of  deposit,  it 
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was  the  duty  of  tbe  latter  to  have  deliyered 
the  same  to  her,  and  that  upon  his  refusal  so  to 
do,  as  against  plaintiff,  he  was  the  wrongful 
holder  thereeor.  It  follows  that  tbe  findings 
of  the .  court  that  plaintiff  at  the  time  of  the 
filing  of  the  complaint  was  not,  never  has  been, 
and  IS  not  now  the  owner  of,  or  entitled  to  the 
possession  of,  the  certificate  of  deposit,  and 
that  defendant  was  and  is  the  owner  of,  and 
lawfully  entitled  to  the  possession  of,  said  cer- 
tificate of  deposit,   are  not  supported  by  the 


evidence.  We  recommend  that  the  judgment 
and  order  appealed  from  be  reversed,  and  a 
new  trial  .ordered. 

We  concur:    Haines*  C. ;  Belcher*  C. 

Per  Cnriajn: 

For  the  reasons  given  in  the  foregoing  opin- 
ion the  judgment  and  order  appealed  from  art 
revened,  and  a  new  trial  ordered. 


CONNECTICUT  SUPREME  COURT   OF  ERRORS. 


Henry  E.  RUSSELL,  Jr.,  Trustee,  etc., 

Frank  H.  HOOKER  et  al.,  Exrs.,   etc.,  of 
Henry  E.  Russell,  Deceased. 

(67  Conn.  U.) 

1.  An  aetion  to  recover  stock  g^ven  Yny 
a  testator  who  resided  In  one  state  where  the 
will  is  probated  cannot  be  brought  in  another 
state,  although  the  corporation  which  Issued  the 
stock  is  located  there,  and  one  of  the  executors 
is  a  resident  of  that  state  and  has  taken  out  an- 
cillary letters  of  admioistratlon  there. 

2.  A  claim  by  a  devisee  agralnst  ezeca- 
tors  for  stock  of  a  corporation  devised  to 
him  cannot  be  transferred  for  adjudication  to 
the  courts  of  another  state  where  the  corpora- 
tion which  issued  it  is  located  by  attachlner  divi- 
dends which  were  declared  after  the  testator's 
death  but  had  not  been  paid  over  to  the  execu- 
tors. 

(November  22. 1896.) 

EESERVATION  by  the  Superior  Court  for 
Hartford  Countv  for  the  opinion  of  the 
Supreme  Court  of  Errors  of  an  action  to  re- 
cover certain  stock  of  a  corporation  which 
was  alleged  to  have  been  devised  to  plaintiff 
by  Henry  E.  Russell,  deceased.  Dismissal  of 
ca8€  advised. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  L.  Hungerford,  for  plaintiff: 

A  legacy  specific  consists  of  some  specific 
thing  belonging  to  the  estate,  which  is  by  the 
legacy  intended  to  be  transferred,  in  ^cie,  to 
the  legatee. 

Redf.  Wills,  181;  2  Wms.  Exrs.  1040;  Walton 
V.  Walton,  7  Johns.  Ch.  258,  11  Am.  Dec.  468, 
note. 

Whether  a  legacy  is  specific  or  not  depends 
of  course  upon  the  intention  of  the  testator  as 
it  may  be  gathered  from  the  construction  of 
the  entire  will,  aided,  if  there  be  any  ambigu- 
ity in  the  will  itself,  by  the  condition  of  the 
estate  of  the  testator,  and  the  circumstances 
surrounding  him  when  his  will  was  made. 

2  Wms.  Exrs.  1047;  Kunkel  v.  MaqgilL  56 
Md.  120;  Morton  v.  Murrell,  68  Ga.  142. 

If  the  legacy  to  the  plaintiff  was  specific, 


Note.— As  to  domiciliary  and  ancillary  adminis- 
tration, see  preceding  case  of  McCuUy  v.  Cooper 
(Cal.)  antc^  485. 

For  injunction  against  suit  in  another  state  in 
respect  to  decedent^s  estates,  see  cases  in  note  to 
Tbomdike  v.  Thomdlke  (III.)  21 L.  li.  A.  on  page  73. 
35  L.  R.  A. 


then  the  title  to  the  stock  vested  in  the  plaintiff 
upon  tbe  death  of  tbe  testator,  or  as  soon 
thereafter  as  his  will  was  probated,  subject 
only  to  the  liability  of  being  wanted  for  the 
payment  of  debts  of  the  estate,  and  the  in- 
come from  the  shares  of  stock  belonged  to  the 
plaintiff  from  and  after  the  death  of  the  testa- 
tor. It  is  conceded  that  no  part  of  the  stock 
was  needed  for  the  payment  of  debts. 

2  Redf.  Wills.  141;  tichouler,  Exrs.  & 
Admrs.  §  480. 

The  courts  of  this  state  have  jurisdiction 
over  the  subject-matter  of  this  suit. 

This  suit  is  brought  by  a  resident  of  this 
state,  against  a  resident  executor  of  a  will 
probated  in  this  state,  and  the  plaintiff  seeks 
to  recover  under  one  of  the  claims  of  the 
complaint  for  money  had  and  received  by  this- 
executor  for  the  use  of  the  plaintiff  since  the 
death  of  the  testator. 

1  Woerner,  American  Law  of  Administra- 
tion, •:  167;  Daicea  v.  Head,  8  Pick.  144;  Bs 
Hughes,  95  N.  Y.  55;  Parsons  v.  Lyman,  20 
N.  Y.  108;  Cook,  Stock  &  Stockholders,  §  485; 
Winslow  V.  Fletcher,  53  Conn.  894,  55  Am. 
Rep.  122. 

The  plaintiff  obtains  his  title  from  the  will, 
and  not  from  the  probate  court,  .and  accept- 
ance of  the  trust  is  the  only  qualification  nec- 
essary to  enable  plaintiff  to  bring  suit. 

Baldicin  v.  Porter,  12  Conn.  473. 

Mr.  Samuel  A.  York,  for  defendants: 

Plaintiff  cannot  maintain  tbis  action  in  thi& 
state. 

An  executor  in  his  official  capacity  cap  nei- 
ther sue  nor  be  sued  outside  of  the  jurisdic- 
tion of  the  state  from  which  he  derives  hia 
authority. 

8  Am.  &  Eng.  Enc.  Law,  p.  421;  3  Am.  & 
Eng.  Enc.  Law,  p.  046;  Riley  v.  Riley.  3  Day, 
74,  3  Am.  Dec.  260:  Siory,  Confl.  L.  ^  514;  Ho- 
hart  V.  Connecticut  Tump,  Co.  15  Conn.  145; 
Upton  V.  Hubbard,  28  Conn.  274,  73  Am.  Dec. 
670;  Holcomb  v.  Phelps,  16  Conn.  127;  Hederh- 
berg  v.  Hedenberg,  46  Conn.  80,  33  Am.  Rep. 
10;  2  Kent.  Com.  18th  ed.  ♦  431,  note  c. 

All  questions  as  to  tbe  faithful  or  unfaithful 
discharge  of  an  executor's  duty  must  be  de- 
cided by  the  laws  of  the  state  where  he  is  ap- 
pointed. 

The  plaintiff  as  trustee,  never  having  quali- 
fied in  this  state,  or  in  any  other,  so  far  as  it 
appears,  cannot  maintain  suit  here  in  his  rep- 
resentative capacity. 
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•8  Am.  &  EDg.  Edc.  Law,  p.  421;  8  Am. 
&    Eng.    Edc.    Law,   p.    646,    and    note   2, 

£649;  Riley  v.  Biley,  supra;  Story,  Confl. 
.  §  514;  Hobart  v.  Connecticut  Tump.  Co.^ 
Upton  V.  Hubbard,  Holcomb  v.  Phelps,  and  He- 
denberg  v.  Hedenberg,  supra;  2  Kent,  Com. 
13th  ed.  ♦431,  note  e. 

The  property  in  question  is  not  and  never 
has  been  within  the  jurisdiction  of  the  courts 
of  this  state,  and  must  be  disposed  of  by  the 
surrogate's  court  of  New  York,  whose  juris- 
diction is  complete  and  exclusive. 

2  Kent.  Com.  13th  ed.  *429;  Hedehberg  v. 
Hedenberg,  46  Conn.  30.  33  Am.  Rep.  10;  Hol- 
eomb  V.  Phelps,  16  Coon.  127;  SiU  v.  Worsvoick, 
1  H.  Bl.  690;  3  Am.  &  Eng.  Enc.  Law.  pp.  567. 
668;  Story,  Confl.  L.  §  379,  p.  478. 

Even  i^  this  legacy  is  specific,  it  was  not 
payable  at  the  time  suit  was  brought,  and 
therefore  there  is  no  reason  for  the  interven- 
tion of  this  court. 

Davis  V.  CrandaU,  101  N.  Y.  311. 

The  supreme  court  of  Massachusetts  decided 
in  Richards  v.  Dutch,  8  Mass.  506,  that  an  an- 
cillary administrator  could  not  pay  legacies, 
but  that  the  legatees  must  resort  to  the  coun- 
try of  the  testator's  domicil. 

'The  legacy  of  these  100  shares  of  stock  in 
•question  is  a  general  legacy,  not  specific. 
There  is  nothing  in  the  will  to  indicate  in  any 
way  that  any  particular  shares  of  the  stock  of 
this  company  were  given  to  the  plaintiff. 

Redfieid,  Pr.  of  L.  in  Surrogate's  Court, 
587;  13  Am.  &  Eng.  Enc.  Law,  p.  22.  note  4; 
Brainerd  v.  Gowdrey,  16  Conn.  1;  Tifft  v. 
Porter,  8  N.  Y.  516;  2  Wms.  Exrs.  1047. 

Baldwin*  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  by  a  citizen  of  Con- 
necticut against  another  citizen  of  Connecticut 
and  two  citizens  of  New  York.  The  defend- 
ants are  sued  as  executors  of  the  will  of  a  New 
^ork  testator,  which  has  been  duly  admitted 
to  probate  in  that  state.  A  legacy  of  100  shares 
•of  stock  in  a  Connecticut  corporation  was  left 
in  the  will  to  the  plaintiff,  in  trust  for  a  citizen 
of  this  state,  and  the  ground  upon  which  he 
rests  his  action  is  that  this  legacy  was  a  specific 
•  one.  The  will  under  which  th&plaintiff  claims 
was  that  of  a  citizen  of  New  York,  and  the 
property  bequeathed  to  him,  so  far  as  any 
question  of  testamentary  succession  is  con- 
cemod,  had  its  situs,  in  the  eye  of  the  law,  at 
the  testator's  domicil.  Marcy  v.  Marcy,  82 
Conn.  808. 319.  The  executors  were  bound  to 
inventory  and  account  for  it  before  the  proper 
surrogate's  court  in  that  state.  This  obliga- 
tion was  not  affected  by  the  grant  of  ancillary 
administration  to  one  of  them  by  a  court  of 
probate  in  this  state.  He  did  not  include,  and 
ought  not  to  have  included,  the  stock  in  ques- 
tion in  his  inventory  filed  in  that  court.  It  was 
an  asset  to  be  administered  under  the  laws  of 
New  York,  and  under  those  only.  If  the  ex- 
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ecutors  transfer  it  to  the  plaintiff,  or  pay  him 
any  dividends  which  they  may  have  coUected 
on  it,  they  must  justify  their  action  in  the  sur- 
rogate's court  by  which  their  letters  testa- 
mentary were  issued.  The  shares  of  stock 
which  are  in  controversy  in  effect  are  in  the 
possession  of  that  court.  It  would  therefore 
be  manifestly  unreasonable  and  improper  to 
require  the  executors  to  account  for  them  in 
an  action  brought  by  a  legatee  in  tbe  courts  of 
another  state.  Byersv.  McAuley,  149  U.  S.  608. 
613,  614.  37  L.  ed.  867,  870,  871.  The  plaintiff's 
title  is  derived  through  the  statutes  of  New 
York  which  regulate  testamentary  succession. 
A  will  operates  as  a  conveyance  from  the  tes- 
tator, but  his  right  to  dispose  thus  of  personal 
property  by  a  transfer  taking  effect  only  after 
his  decease  is  derived  wholly  from  the  positive 
law  of  the  state  of  his  domiciL  A  legatee  is  in 
the  position  of  a  mere  volunteer.  He  takes 
only  what  the  law  may  allow  the  testator  to 
give  him.  and  it  is  that  law  which  must  de- 
termine the  construction  of  the  bequest,  and 
the  conditions  of  payment. 

This  action  was  commenced  by  a  process  of 
foreign  attachment,  which  was  served  upon 
the  Connecticut  corporation  at  a  time  when  it 
bad  in  its  possession  a  dividend  on  the  shares 
formerly  owned  by  the  testator,  and  still  stand- 
ing in  his  name  upon  his  books,  which  had 
been  declared  and  become  payable  after  his 
death.*  The  plaintiff's  case  is  not  helped  by 
this  attachment.  The  moneys  which  were 
thus  separated  from  the  general  assets  of  the 
corporation,  and  divided  among  its  share- 
holders, came  to  them  as  an  incident  of  their 
stock  interests.  Whoever  owned  the  shares  in 
question  when  the  dividend  was  declared  was 
entitled  to  collect  it.  In  law,  these  shares  were 
then  owned  by  the  three  executors  claiming 
under  the  New  York  probate  proceedings. 
The  plaintiff  claims  his  legacy  under  the  same 
proceedings.  If  it  is,  as  be  contends,  a  specific 
one,  he  can  still  gain  possession  only  through 
a  transfer  made  uy  the  executors,  or  at  least 
by  one  of  them.  The  dividends  likewise  are 
payable  only  to  them  or  to  their  order.  Their 
relations,  so  far  as  the  present  controversy  is 
concerned,  to  the  shares  and  the  dividends, 
arc  the  same.  Both  are  equally  assets  of  the 
estate,  to  be  accounted  for  before  the  surrogate's 
court  in  which  it  is  in  course  of  settlement 
The  plaintiff  can  no  more  transfer  his  contro- 
versy with  them,  as  to  the  true  meaning  of  the 
will,into  the  courts  of  Connecticut,  by  this  pro- 
cess of  attachment,  than  he  could  transfer  it  to 
any  other  state  in  which  he  might  make  some 
other  corporation  a  garnishee,  from  which  div- 
idends were  due  and  payable  upon  stock  stand- 
ing in  the  testator's  name. 

The  Superior  Court  is  advised  to  dismiss  the 
plaintiff's  compHaint, 

The  other  Judges  concur. 


1895. 
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SINGER  MANUFACTURING  COMPANY, 
Plff,  in  Err,, 

V. 

'William  A.  WRIGHT,  Comptroller-General, 
et  al. 


SkME,  Piff.inSrr., 

V. 

L.  P.  THOMAS,  Sheriff  of  Fulton  County. 
(97  Ga.  114.) 

-^1 .  It  is  within  the  eonstitutioiua  power 
of  the  ^neral  assembly  of  this  Btate,  in  the 
impoflition  of  speoiflc  taxes  upon  occupations, 
•to  classify  the  subjects  of  taxation,  taxing  some 
and  omitting  to  tax  others;  and  the  principle  of 
-uniformity  required  by  1 1, 8  2,  art.  7,  of  the  Con- 
stitution, is  not  violated  so  long  as  a  given  tax  is 
made  uniform  upon  all  Individuals  belonging  to 
the  particular  class  on  which  it  is  imposed. 

2*  A  specific  tax,  levied  under  a  stat- 
ute of  this  state  upon  persons  engaged  in 
the  conduct  of  a  particular  business,  is  not  violat- 
ive of  5  3,  •  8,  art.  1,  of  the  Constitution  of  the 
dnited  States,  as  being  an  interference  on  the 
part  of  the  state  with  commerce  between  the  sev. 
eral  states,  where  the  property  employed  in  such 
business  has  been  brought  into  th  is  state,  and  has. 
Itself,  become  subject  to  taxation  therein.  Nor  is 
•such  a  tax  obnoxious  to  the  Uth  Amendment  to 
the  Federal  Constitutlon^as  denying  to  any  person 
**the  equal  protection  of  the  laws,"  where  all  per- 
:8ons  of  a  given  class,  designated  and  described 
•by  the  special  occupation  in  which  they  engage, 
•are  subjected  to  the  same  specific  tax,  and  the  in- 
dividual CO japlainlnir  falls  within  the  class  upon 
•which  such  tax  is  imposed. 

3,  The  law  in  question  bein^^  constitu- 
tlonalf  and  the  taxes  thereby  imposed  being 
legal,^he  Judgments  below  were  right,  irrespect- 
ive of  the  question  whether  the  plea  of  res  judi- 
cata was  or  was  not  well  founded  in  law. 

(July  15, 1805.) 

WRITS  of  error  to  the  Superior  Court  for 
Fulton  County  to  review  judgments  in 
favor  of  defendants  in  actions  brought  to  re- 
cover money  which  bad  been  paid  by  plaintiff 
to  defendants  as  taxes  alleged  to  have  been  il- 
legally exacted.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Oeorge  Hillj^ery  for  appellant: 

The  law  is  so  framed  as  to  tax  the  Singer 
Company  $200  general  license  and  $10  license 
tax  for  each  of  its  agents;  but  so  as  to  tax  the 
other  hundreds  of  retail  dealers— its  rivals  in 
trade— nothing  whatever. 

The  law  in  question  violates  the  14th  Amend- 
ment to  the  Constitution  of  the  United  States 
because  it  denies  to  con»plainant  ''the  equal 
protection  of  the  laws." 

*'Headnotes  by  Lumpkin,  J. 


Santa  Clara  County  v.  Southern  P.  R,  Go, 
18  Fed.  Rep.  885;  San  Mateo  County  v.  South- 
ern P.  JJ.  Co.  13  Fed.  Rep.  145. 

A  license  tax  must  be  ...  so  laid  that 
none  who  followed  that  occupation  escaped  it. 

Cooley,  Taxn.  pp.  170,  171,  and  notes. 

The  phrase  "equal  protection  of  the  laws" 
embraces  all  the  rights  of  the  citizen. 

Slavghter-House  CaMs,  88  U.  S.  16  Wall.  57- 
100,  21  L.  ed.  40^-416;  Missouri  y,  Lewis,  101 
U.  S.  22,  25  L.  ed.  989;  Barbier  v.  Connolly, 
118  U.  S.  27-81,  28  L.  ed.  928, 924;  Cincinnati, 
N.  0.  &  T.  P.  B.  Co.  V.  Kentucky  {''Kentucky 
Railroad  Tax  Case^\  115  U.  S.  822.  29  L.  ed. 
414. 

Municipal  restrictions  imposed  upon  one 
class  of  persons  engaged  in  a  particular  busi- 
ness, which  are  not  imposed  on  others  engaged 
in  the  same  business  and  under  like  conditions, 
impair  the  equal  rights  which  all  can  claim  in 
the  enforcement  of  the  laws. 

Soon  Ring  v.  Crwoley,  118  U.  S.  708,  28  L. 
ed.  1145. 

The  inhibition  of  the  amendment,  that  no 
state  shall  deprive  any  person  within  its  juris- 
diction of  the  equal  protection  of  the  laws, 
was  designed  to  prevent  any  person  or  class  of 
persons  from  being  singled  out  as  a  special 
subject  for  discriminating  and  hostile  legisla- 
tion. 

Petnlnna  Consol.  Silver  Min.  <t  Mill.  Co.  v. 
Pennsylvania,  125  U.  S.  188,  189,  81  L.  ed. 
658,  654,  2  Inters.  Com.  Rep.  24;  Tick  Wo  v. 
Hopkins,  118  U.  8.  867,  80  L.  ed.  225. 

Enforcement  of  the  collection  of  tax  in  such 
case  by  a  criminal  prosecution  is  illegal  and 
void. 

Tiedeman,  Pol.  Power,  286. 

The  14th  Amendment  applies  to  cor|;K>ra- 
tions. 

Santa  Clara  County  v.  Southern  P.  R.  Co. 
118  U.  8.  896.  80  L.  ed.  118;  Pembina  Consol. 
Silver  Min.  d  MiU.  Co.  v.  Pennsylvania,  125 
U.  S.  181,  81  L.  ed.  650.  2  Inters.  Com.  Rep. 
24;  Minnesota  dh  St.  L.  R.  Co.  v.  Beckwith,  129 
U.  S.  26,  82  L.  ed.  585. 

If  a  foreign  corporation  is  permitted  to  do 
business  in  the  state,  it  is  "entitled  to  protec- 
tion" just  the  same  as  is  a  domestic  corpora- 
tion. 

San  Francisco  v.  Liverpool  db  L.  SO.  Ins. 
Co.  74  Cal.  118;  E>rie  R.  Co.  v.  State,  81  N.  J. 
L.  531,  86  Am.  Dec,  226;  Railroad  Tax  Cases, 
18  Fed.  Rep.  788;  Morawetz,  Priv.  Corp.  §  978. 

No  conditions  can  be  imposed  by  the  state 
which  are  repugnant  to  the  Constitution  and 
laws  of  the  United  States. 

Barron  v.  Burnside,  121  U.  S.  200.  80  L.  ed. 
919;  Lafayette  Ins.  Co.  v.  French,  69  U.  S.  18 
How.  404,  407,  15  L.  ed.  451.  452;  Ducat  v. 
Chicago,  77  U.  S.  10  Wall.  410,  415.  19  L.  ed. 
972.  973;  St.  Clair  v.  Cox,  106  U.  S.  850,  856, 
27  L.  ed.  222.  225;  Fire  Asso.  of  Philadelphia 


Note.— For  peddlers  and  drummers  as  related  to 
Interstate  commerce,  see  note  to  Re  Spain  (C.  C.  E. 
D.  N.  C.)  U  L.  R.  A.  07:  Titusville  v.  Breonan  (Pa.) 
14  L.  R.  A.  ino.  Reversed  in  Brennan  v.  Titusville. 
168  U.  S.  289, 88  L.  ed.  719;  State  v.  Gorham  (N.  C.)  26 
L.  R.  A.  810;  State  v.  Morehead  (8.  C.)  26  L.  R.  A. 
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585;  South  Bend  v.  Martin  (Ind.)  29  L.  R.  A.  681; 
Com.  V.  Harmel  (Pa.)  27  L.  R.  A.  888;  Ck>m.  v.  Myers 
(Va.)  81  L.  R.  A.  879;  CarroUton  v.  Bazzette  (111.)  81 
L.  R.  A.  622;  State  v.  Harrinffton  (Vt.)  84  L.  R.  A. 
100. 
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V.  New  TarkM^  U.  S.  110, 120,  SOL.  ed.  342, 
847. 

The  law  in  questioD  violates  the  commerce 
xjlause  of  the  CoDStitution  of  the  United  States. 

Asher  v.  Texas,  128  U.  S.  129,32  L.  ed.  368, 
2  Inters.  Com.  Hep.  241:  Robbim  v.  Shelby 
County  Taxing  Dist.  120  U.  S.  489,  30  L.  ed. 
694;  Leloup  v.  Port  of  Mobile,  127  U.  S.  640,  32 
L.  ed.  311,  2  Inters.  Com.  Rep.  134. 

The  law  in  question  violates  the  rule  of  uni- 
formity required  by  the  state  Constitution. 

Burcli  V.  Savannah,  42  Ga.  596;  Bohler  v. 
Schneider,  49  Ga.  195;  Home  Ins.  Co.  v.  Au- 
gusta, 50  Ga.  530;  Borne  v.  Me  Williams,  52  Ga. 
251;  Ooodmnv.  Savannah,  63  Ga.  410;  Macon 
V.  Macon  Sav.  Bank,  60  Ga.  133. 

A  municipality  or  state  may  impose  a  license 
tax  on  all  persons  exercising  a  certain  calling 
or  business,  but  not  upon  a  part  of  them. 
There  must  be  uniformity  in  this  respect 
throughout  the  municipality  or  state,  both  as 
to  the  person,  whether  natural  or  corporate, 
and  as  to  the  business  or  calling. 

Pullman  Palace  Car  Co.  v.  State,  64  Tex. 
274,  53  Am.  Rep.  758;  Santa  Clara  County  v. 
Southern  P.  R.  Co.  118  U.  S.  896,  30  L.  ed.  118; 
Pembina  Consol.  SUrer  Min.  dt  Mill.  Co.  v. 
Pennsylvania,  125  U.  S.  181,  31  L.  ed.  650,  2 
Inters.  Com.  Rep.  24;  Minnesota  &  St.  L.  R. 
C^.  v.  Beckwith,  129  U.  8.  26,  82  L.  ed.  585; 
Santa  Clara  County  v.  Southern  P.  R.  Co.  18 
Fed.  Rep.  385;  Cooley,  Taxn.  169,  179,  notes, 
and  p.  200;  Marsh  v.  Clark  County  Suptrs.  42 
Wis.  502;  Barhier  v.  Connolly,  118  U.  S.  30,  31, 
28  L.  ed.  924,  925;  Soon  HingY.  Crowley,  113 
U.  S.  703,  28  L.  ed.  1145;  Cummings  v.  Na- 
tional Bank,  101  U.  S.  158,  25  L.  ed.  905; 
Wiaginsv.  Chicago.  68  111.  372;  Wiley  v.  Par- 
mer, 14  Ala.  627;  Oliver  v.  Washington  Mills, 
11  Allen,  268. 

An  occupation  tax  which  is  not  equal  and  uni- 
form, but  which  exempts  one  class  of  persons 
pursuing  an  occupation,  and  imposes  a  tax  on 
others  pursuing  the  same  occupation,  is  uncon- 
stitutional, void,  and  can  be  enforced  against 
neither  class  of  persons. 

Pullman  Palace  Car  Co,  v.  State,  supra;  Nor- 
ris  V.  Waco,6'7  Tex. 635 ;  Lexington  v. McQuillan , 
9  Dana,  513,  85  Am.  Dec.  159;  Livingston  v. 
Paducah,  80  Ky.  656;  Danville  v.  Shelton,  76 
Va.  825;  Worth  v.  Wilmington  d;  W,  R.  Co.  89 
N.  C.  291,  45  Am.  Rep.  679. 

Where  production  is  the  business  and  sell- 
ing is  merely  incident  thereto,  and  the  incident 
only  is  within  the  territorial  jurisdiction  of  the 
authority  levying  the  tax,  then  the  law  levy- 
ing  the  lax  is  void. 

Ounnv.  Macon,  84  Ga.  365. 

Mr.  J.  M.  Terrell,  Attorney  (General,  for 
defendants  in  error: 

When  products  are  shipped  from  one  state 
and  lodged  in  another  state,  there  to  be  offered 
for  sale  in  open  market,  such  products  lose  the 
character  of  interstate  commerce  and  assume  a 
domestic  character,  merging  and  sinking  into 
and  becoming  intermingled  with  the  general 
mass  of  property  in  such  state,  and  are  subject 
to  the  laws  of  taxation  obtaining  therein. 

Brotcn  y.IJouiton,\U  U.S.  622,  29  L.  ed.  257. 

The  true  test  is,  whether  there  is  any  dis- 
crimination in  favor  of  the  state  or  its  pro- 
ducts of  growth  or  manufacture,  and  against 
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other  states  and  th^ir  products  of  growth  or 
manufacture. 

Webber  v.  Virginia,  103  U.  S.  844,  26  L.  ed. 
565;  Welton  v.  Missouri,  91  U.  S.  275,  23  L.  ed. 
847. 

Nothing  appears  in  the  statute  discriminat- 
ing, directly  or  indirectly,  in  favor  of  machines 
manufactured  within  this  state  or  any  given 
state  or  states,  and  against  machines  manufac- 
tured in  other  states. 

Hinson  v.  LoU,  75  U.  S.  8  Wall.  148,  19  L. 
ed.  387;  Singer  Mfg.  Co.  v.  Wright,  33  Fed. 
Rep.  121;  Weaver  v.  StaU,  89  Ga.  639. 

The  mere  classification  of  dealers  in  a  giveiv 
article  of  merchandise  and  specification  of 
different  conditions  for  each  class  does  not  nec- 
essarily work  an  infringement  upon  rights- 
arising  under  the  Federal  Constitution. 

Davis  V.  Macon,  64  Ga.  128,  37  Am.  Rep. 
60;  CutliffY.  Albany,  60  Ga.  597;  Singer  Mfg. 
Co.  V.  Wright,  supra;  Cooley,  Taxn.  2d  ed. 
p.  165. 

A  law  taxing  all  of  a  class  alike,  as  liquor 
dealers  within  5  miles  of  a  town  at  one  price, 
and  liquor  dealers  at  wayside  inns  at  a  less- 
price,  was  held  not  to  be  invalid  on  the  ground 
of  uniformity. 

Territory  v.  Connell  (Ariz.)  16  Pac.  209;  Sa- 
vannah V.  Weed,  84  Ga.  683,  8  L.  R.  A.  270. 

Mettsrs.  Dorsey,  Brewster,  A  Howell 
and  C.  I.  Winn  also  for  defendants  in  error. 

Lumpkin,  J. ,  delivered  the  opinion  of  the 
court:    • 

These  two  actions  were,  by  consent,  consoli- 
dated, and  tried  together  as  one  case  by  the  pre- 
siding judge  without  a  jury.  They  were 
brought  to  recover  amount.<«  of  money  paid  at 
different  times  by  the  plaintiff  in  error  for  the 
purpose  of  preventing  a  sale  of  its  goods  un- 
der executions  which  had  been  issued  for  cer- 
tain taxes  alleged  to  be  due  the  state  of  Georgia. 
The  payments  were  made  under  protest,  and 
the  sewing-machine  company  insists  that  the 
law  under  which  these  taxes  were  levied  is  un- 
constitutional, (1)  because  in  conflict  with  T  1 
of  g  2  of  art.  7  of  the  Constitution  of  Georgia 
(Code,  §  5181),  which  provides  that  "all  taxa- 
tion shall  be  uniform  upon  the  same  class  of 
subjects,  and  ad  valorem  on  all  property  sub- 
ject to  be  taxed  within  the  territorial  limits  of 
the  authority  levying  the  ta$.  and  shall  be 
levied  and  collected  under  general  laws;"  (2; 
because  in  conflict  with  cl.  8  of  ^8  of  art.  1 
of  the  Constitution  of  the  United  States, 
familiarly  known  as  the  "Interstate  Commerce 
Clause:"  and  (8)  because  violative  of  the  14th 
Amendment  of  that  Constitution,  which  for- 
bids any  state  from  denying  to  any  person 
within  its  jurisdiction  the'  equal  protection  of 
the  laws.  The  particular  language  of  the  stat- 
ute thus  called  in  question  is  to  be  found  is 
^  17  of  ti  2  of  the  general  tax  act  of  1886.  and  is 
in  the  following  words:  "Upon  every  sewing 
machine  company  selling  or  dealing  in  sewing 
machines,  by  itself  or  its  agents,  in  this  state, 
and  upon  all  wholesale  dealers  in  sewing  ma- 
chines selling  sewing  machines  manufactured 
by  companies  that  have  not  paid  the  tax  herein 
required,  $200  for  each  fiscal  year  or  fractional 
part  thereof,  to  l)e  paid  to  the  comptroller 
general  at  the  time  of  commencement  of  busi- 
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oess;  and  in  addition  to  the  above  amount, 
said  companies  or  wholesale  dealers  shall  fur- 
nish the  comptroller  general  a  list  of  all  agents 
authorized  to  sell  machines,  and  shall  pay  to 
said  comptroller  general  the  sum  of  $10  for 
each  of  their  agents,  in  each  county ,  for  each 
fiscal  year  or  fractional  part  thereof,  and  upon 
the  payment  of  said  sum,  the  comptroller  gen- 
eral shall  issue  to  each  of  said  agents  a  certifi- 
cate of  authority  to  transact  business  in  this 
Slate."    Acts  1886.  pp.  16. 17. 

1.  There  is  no  longer  any  ground  for  ques- 
tioning, in  this  state,  the  constitutional  power 
of  the  general  assembly,  in  the  imoosition  of 
specific  taxes  upon  occupations,  to  classify  the 
subjects  of  taxation,  taxing  some  and  omitting 
to  tax  others;  or  for  asserting  that  the  "uni- 
formity clause''  in  the  article  of  our  Constitu- 
tion which  relates  to  taxation  is  violated  so 
long  as  a  given  tax  is  made  uniform  upon  all 
individuals  belonging  to  the  particular  class  on 
which  it  is  imposed.  In  Savannah  v.  Weed^  84 
Qa.  688,  8  L.  K.  A.  270,  it  was  held  flatly  that 
the  general  assembly  could  classify  all  subjects 
of  taxation,  exclusive  of  property,  and  tax  all 
classes  at  a  rate  operating  uniformly  upon  each 
of  its  members;  and  the  conclusion  reached  by 
the  court  is  well  supported  by  the  opinion  de- 
livered by  the  present  chief  justice.  The  rule 
as  to  the  taxation  of  property  is  stated  in  Wells 
V.  Savannah,  87  Ga.  400,  and  recognized  in 
Atlanta  A  F,  E,  Co.  v.  Wright,  87  Ga.  487. 
The  question  of  the  authority  of  the  general 
assembly  to  classify  and  tax  business  occupa- 
tions was  also  involved  in  the  case  of  Weaver  v. 
State,  89  Ga.  639,  and  the  following  lacguage, 
quoted  from  the  opinion,  and  to  be  found 
on  page  642,  89  Ga.,  is  pertinent  and  applica- 
ble to  the  point  now  under  consideration :  **It 
is  too  well  settled  to  require  discussion  that  a 
tax  upon  a  business  or  occupation  is  not  a  tax 
upon  property  within  the  meaning  of  the  ad 
talorem  and  uniformity  clause  of  the  Constitu- 
tion. And  it  is  not  a  valid  objection  that  an- 
other business  or  occupation  is  not  taxed,  or  is 
taxed  a  different  amount.  The  requirement 
as  to  this  kind  of  taxation  is  that  it  shall  be 
uniform  upon  all  business  of  the  same  class." 
In  McGhee  v.  State,  92  Ga.  21,  distinction  be- 
tween the  taxing  powers  of  the  general  as- 
sembly over  property  and  other  subjects  of 
taxation  is  pointed  out.  the  reason  for  this  dis- 
tinction stated,  the  doctrine  of  the  Weed  Case, 
supra  (though  it  is  not  cited),  practically  re- 
affirmed, and  the  extent  of  its  operation  still  fur- 
ther illustrated.  For  instance,  it  is  there  said 
(p.  26,  92  Ga.,):  *' We  think,  further,  that  oc- 
cupations which  are  taxed  may  be  divided  into 
various  classes."  And  this  is  true  upon  prin- 
ciple, and  as  a  sequence  from  the  reasoning  of 
the  previously  adjudicated  cases.  It  would 
therefore  seem  to  be  established  that  it  is  not 
only  within  the  power  of  the  general  assembly 
to  make  one  general  class  of  all  persons  en- 
gaged in  manufacturing  or  dealing  in  sewing 
machines,  for  the  purpose  of  taxing;  them  upon 
their  occupations,  but  it  may  constitutionally 
make  for  this  purpose  a  more  limited  class, 
composed  of  persons  engaged  in  the  sewing- 
machine  business,  and  consisting  of  those  trans- 
acting such  business  in  specified  or  particular 
ways.  The  general  assembly  can  tax  the  oc- 
cupations of  all  persons  engaged  in  the  liquor 
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traffic;  but,  if  it  saw  proper,  it  could  undoubt- 
edly impose  an  occupation  tax  upon  those  only 
who  sold  liquors  at  wholesale.  So  it  may  im- 
pose an  occupation  tax  upon  persons  engaged 
in  the  sewing-machine  business  without  oeing 
constrained  to  make  the  tax  universal  in  its 
operation  upon  all  persons  engaged  in  all 
branches  of  that  business.  We  understand  the 
words,  "sewing-machine  companjr,"  as  used 
in  the  statute  now  under  consideration,  to  mean 
a  company  which  manufactures  sewing  ma- 
chines: and  therefore,  in  the  present  instance, 
the  general  assembly  has  made  a  class  consist- 
ing of  manufacturers  of  sewing  machines  who 
sell  by  wholesale  or  by  retail,  and  of  wholesale 
dealers  selling  machines  manufactured  bj  com- 
panies that  have  not  paid  the  tax  reqmred  by 
the  law  in  question.  Thus  manufacturers  and 
certain  wholesale  dealers  are  put  in  the  same 
class.  This  is  a  natural  and  reasonable  classi- 
fication. Companies  engaged  in  selling  their 
own  machines  at  retail,  through  various  agents, 
doubtless  do  a  very  large  business,  and  are, 
therefore,  reasonably  classified  with  wholesale 
dealers.  The  plaintiff  contends  that  the  tax  is 
not  uniform,  because  no  tax  is  required  of  re- 
tailers of  machines  who  are  not  manufactur- 
ers. This  contention,  in  view  of  what  has  al- 
ready been  said,  cannot  be  sound;  for,  if  the 
right  to  classify  at  all  is  conceded  (and  we  have 
shown  it  must  be),  even  an  arbitrary  classifica- 
tion would  not,  for  that  reason  alone,  be  un- 
constitutional. But,  as  just  intimated,  we  do 
not  wish  to  be  understood  as  saying  that  the 
classification  made  in  this  instance  is  arbitrary 
or  unreasonable.  It  is  not  necessary  to  the 
legality  or  fairness  of  the  tax  that  all  retailers 
of  machines  should  be  included,  and  required 
to  pay  the  same  amount.  The  general  assem- 
bly might  well  deem  it  in  accord  with  a  sound 
public  policy  to  encourage  the  small  dealer  in 
his  initial  efforts  to  build  up  a  business  by  ex- 
empting him  from  a  tax  he  could  ill  afford  to 
pay,  and  taxing  others  in  the  same  line  of 
trade,  but  doing  a  business  the  volume  of 
which  warranted  the  additional  burden  of  an 
occupation  tax.  Whenever  the  small  dealer, 
by  reason  of  success,  became  a  wholesaler,  he 
would,  of  course,  become  liable  to  taxation  as 
a  member  of  the  class  to  which  he  would  then 
belong. 

The  most  serious  question  for  determination 
as  10  the  constitutionality  of  the  law  in  hand, 
in  view  of  the  "uniformity  clause"  above  men- 
tioned, is  this:  Is  its  language  sufflcientlv 
comprehensive  in  meaning  to  embrace  all 
manufacturers  of  sewing  machines  who  sell  at 
retail  ?  Unless  it  is,  the  hiw  must  fail ;  because, 
when  once  a  class  is  established,  every  member 
properly  belonging  to  that  class  must  be  taxed, 
or  else  the  uniformity  required  is  distroyed. 
If  the  words  "every  sewing-machine  company" 
are  applicable  onlv  to  corporations  or  partner- 
ships, then  individuals  manufacturing  and  sell- 
ing sewing  machines  would  not  be  reached.  It 
may  be  true,  in  point  of  fact,  that  there  are 
no  single  individuals  in  Georgia  answering  to 
this  description;  but  the  law  should  be  broad 
enough  in  its  terms  to  include  any  person  who 
may  at  any  time,  upon  his  (tkji  account,  enter 
upon  such  business,  for  otherwise  it  would  be 
possible  for  an  individual  to  begin  the  transac- 
tion of  this  very  business,  and  escape  a  tax 
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which  corporations  in  the  same  business  are 
compelled  to  pay.  An  omission  of  this  kind  in 
a  taxing  law  might,  in  some  instances,  operate 
as  an  invitation  to  individuals  to  undertake 
business  enterprises,  because  of  an  attendant 
nonliability  for  taxes,  and  a  consequent  advan- 
tage to  be  gained  over  competitors  engaged  in 
the  same  business  who  are  specifically  named 
and  taxed.  At  an^  rate,  such  an  omission 
makes  a  discrimination  which  the  Constitution 
forbids.  We  think,  however,  that  so  far  as 
the  law  with  which  we  are  now  dealing  is 
concerned,  the  whole  diflaculty  may  be 
properly  removed  by  simply  holding  that, the 
words  "every  sewing-machine  company" 
would  apply  to  a  sewing-machine  ''man" 
who  undertook  to  engage  in  the  manufacture 
and  sale  of  such  machines  in  this  state. 
This  construction,  upon  reflection,  will  be 
found  not  to  be  a  strained  or  unreasonable 
one.  On  the  contrary,  we  think  it  is  en- 
tirely permissible,  when  reference  is  had  to  the 
object  of  the  law  in  question,— that  object  be- 
ing, not  to  tax  a  company  or  person  carrying 
on  the  business,  but  the  business  itself.  Of 
course,  if  the  tax  be  upon  the  business,  it  is 
entirely  immaterial  whether  such  business  be 
carried  on  by  an  individual,  a  partnership,  or  a 
corporation.'  As  has  been  seen,  the  power  of 
the  legislature  extends  only  to  classifying  busi- 
ness occupations  into  different  branches,  and 
laying  upon  each  separate  branch  thus  created 
such  a  tax  as  is  deemed  proper.  The  legisla- 
ture has  absolutely  no  power  to  classify  per- 
sons, natural  or  artificial,  engaged  in  precisely 
the  same  occupation,  laying  a  tax  upon  some 
of  them  and  exempting  others,  or  imposing  a 
tax  not  operating  uniformly  upon  all.  There- 
fore it  would  certainly  seem  the  most  natural 
and  reasonable  inference  that  the  general  as- 
sembly, in  passing  the  law  in  question,  at- 
tempted to  accomplish  what  it  had  an  un- 
doubted right  to  do,  rather  than  that  which 
the  Constitution  expressly  forbids.  It  should 
be  the  purpose  of  courts  to  give  effect  to  legis- 
lative intention,  and,  where  that  intention  is 
not  perfectly  clear,  the  unbending  rule  is  that 
such  a  reasonable  construction  of  the  statute 
as  will  render  it  harmonious  with  constitu- 
tional restrictions  should  invariably  be  adopted. 
In  the  present  instance  we  are  quite  sure  the 
legislature  intended  that  this  tax  should  apply 
to  the  business  in  question,  no  matter  by  whom 
the  same  might  be  conducted.  Literally,  the 
word  **company"  could  only  mean  a  corpora- 
tion or  a  partnership;  but  a  literal  construction 
is  not  demanded,  and  a  few  illustrations,  taken 
from  our  legislative  enactments  on  the  subject 
of  taxation,  wiU  show  that  this  word  ''com- 
pany" has  often  been  used  therein,  not  only 
loosely,  but  in  a  sense  which  renders  it  per- 
fectly evident  it  was  intended  to  embrace  single 
individuals.  Thus,  in  the  tax  acts  of  1886, 
1888,  1890.  1892,  and  1894,  taxes  were  imposed 
upon  telephone,  circus,  brewing,  and  sewing- 
machine  companies.  It  can  hardly  be  doubted 
that  in  some,  at  least,  of  these  several  in- 
stances, the  legislature  unquestionably  in- 
tended that  the  tax  should  be  imposed  upon 
the  business  designated,  even  though  con- 
ducted by  an  individual.  For  instance,  if 
Adam  Forepaugh  exhibited  in  this  state  his 
great  circus  and  menagerie,  of  which  he  was 
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the  sole  owner  and  proprietor,  although  he 
was  not  literally  a  * 'circus  company,"  it  would 
surely  not  be  denied  that  he  would  be  subject 
to  the  tax  imposed  on  such  companies.  Again, 
if  a  single  individual  had  sufficient  capital  to 
establish  and  conduct  a  brewery,  he  would  in 
like  manner  have  to  pay  the  tax  imposed  on 
brewing  companies,although  .strictly  speaking, 
not  himself  a  company.  These  illustrations 
might  be  further  extended,  but  it  is  deemed 
unnecessary.  It  is  quite  probable  that  our 
general  assembly  did  not,  in  express  terms, 
impose  a  tax  on  single  persons  who  might  en- 
gage in  the  sewing-machine  business,  for  the 
reason  that,  in  point  of  fact,  none  such  were 
then  engaged  in  conducting  the  business  in 
this  state  exclusively  upon  their  own  account. 
But,  however  this  may  be,  we  think,  in  view 
of  what  has  above  been  said,  the  law  would 
reach  such  a  person,  if  one  could  be  found 
carrying  on  the  business  in  question.  While, 
as  a  genera]  rule,  tax  laws  must  be  strictly 
construed  as  to  their  operation  up>on  those  to 
be  thereby  affected,  it  will  not  do  in  every  in- 
stance to  confine  words  to  their  literal  and  or- 
dinary signification.  Certainly,  if  so  doing 
would  render  a  statute  unconstitutional,  the 
court  should  extend  the  letter  so  as  to  save  the 
statute,  if  possible,  the  presumption  always 
being  in  favor  of  its  constitutionality.  "Stat- 
utes relating  to  taxation  ...  are  to  be  so 
construed  as  to  carry  into  effect  the  obvious 
intent  of  the  legislature,  rather  than  to  de- 
feat that  intent  by  a  too  strict  adherence  to 
the  letter."  Cornwall  v.  Todd,  88  Conn.  443. 
So,  likewise,  it  was  said  in  Big  Black  Creek 
Improv.  Co.  v.  Com.  94  Pa.  450:  ''Statutes 
are  to  be  construed  so  as  may  best  effectuate 
the  intention  of  the  makers,  which  some- 
times may  be  collected  from  the  cause  or  oc- 
casion of  passing  the  statute,  and  where  dis- 
covered it  ought  to  be  followed  with  judgment 
and  discretion  in  the  construction,  though  the 
construction  may  seem  contrary  to  the  letter 
of  the  statute."  A  clause  in  the  general  cor- 
poration law  of  the  state  of  Illinois  provided 
that  no  city  council  should  grant  the  right  to 
lay  down  railway  tracks  in  any  street  of  a  city 
to  any  steam  or  horse  railway  company,  ex- 
cept upon  certain  conditions,  and  it  was  held 
that  the  word  "company,"  as  employed  in  that 
clause,  embraced  natural  persons  as  well  as 
corporations.  Chicago  Dock  d  Canal  Co.  v. 
Qarnty,  115  111.  156.  Mr.  Justice  Bcholfleld, 
in  delivering  the  opinion  of  the  court,  said 
(p.  164):  ' 'It  is  very  clear  that  'natural  persons' 
are  here  within  the  intention,  although  not 
within  the  letter,  of  the  act,  for  the  injury 
against  which  protection  is  intended  to  be  af- 
forded is  the  laying  of  railway  tracks  in  the 
streets.  By  whom  the  tracks  shall  be  laid  and 
the  cars  thereon  operated  is,  manifestly,  of  no 
consequence  whatever.  The  same  result,  in  all 
respects,  will  follow  the  laying  of  railway 
tracks  in  the  streets  and  operating  cars  thereon 
by  individuals  as  will  follow  the  laying  of  them 
by  corporations.  The  use  of  the  word  'com- 
pany, we  have  no  doubt,  was  simply  because 
such  tracks  are  almost  always  laid  and  operated 
by  companies.  The  clause  should  be  read  as 
including  both  corporations  and  individuals." 
The  langua||;e  just  quoted  will,  upon  a  very 
casual  consideration,  be  found,  in  principle. 
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precisely  applicable  to  oar  present  question. 
We  are  therefore  of  tlie  opinion  that  the  law 
imposing  the  tax  complained  of  is  not  violative 
of  the  "uniformity  clause"  of  the  article  of  the 
Constitution  of  this  state  relating  to  taxation. 
2.  Another  objection  to  this  law  was  that  it 
was  violative  of  the  * 'interstate  commerce 
clause"  of  the  Federal  Constitution.  We  think 
otherwise.  While  it  is  exclusively  the  prov- 
ince of  Congress  to  regulate  commerce  be- 
tween the  several  states,  and  to  protect  the  same 
from  hostile  state  legislation,  yet,  when  prod- 
ucts are  shipped  from  one  state  and  lodged  in 
another,  there  to  be  offered  for  sale  in  open 
market,  the  business  of  selling  them  there  is 
no  longer  interstate  commerce,  but  assumes  a 
domestic  character,  and  becomes  subject  to  the 
laws  of  taxation  in  force  in  the  state  where 
such  business  is  pursued.  The  property  in- 
volved in  the  conduct  of  this  business,  having 
become  intermingled  with  the  general  mass  of 
property  in  the  state,  has  itself  become  subject 
to  taxation  there;  and.  upon  principle,  the 
business  of  selling  it  is  alike  taxable  in  that 
jurisdiction.  This  conclusion  is  deducible 
from  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Brown  v.  Hauston,  114  U.  S. 
622,  29  L.  ed.  257.  It  is  true  that  where  prop- 
erty has  been  shipped  from  one  state  to  be  sold 
in  another,  the  business  of  conducting  sales  of 
it  would  be  protected  from  local  legislation 
burdening  it  with  a  tax  not  imposed  upon  the 
same  business  carried  on  in  articles  produced 
within  the  state  levying  the  tax.  But  our  stat- 
ute makes  no  discrimination  whatever  as  to  the 
business  of  sewing-machine  companies  with 
reference  to  the  question  whether  or  not  the 
machines  sold  are  manufactured  within  this 
state  or  elsewhere.  The  general  tax  act  of  1 890 
with  reference  to  the  sewing-machine  business 
is  quite  similar  to  that  of  1886  on  this  subject, 
except  that  the  language  employed  in  the  act 
of  1890  expressly  includes  within  the  class  of 
persons  subject  to  the  tax  "all  wholesale  and 
retail  dealers  in  sewing  machines,  selling  ma- 
chines manufactured,"  etc.  In  the  case  of 
Weaver  v.  State,  supra,  that  act  was  attacked 
as  being  in  conflict  with  the  Federal  Constitu- 
tion, "because  it  is  an  attempt  to  discriminate 
against  the  productions  of  other  states,"  con- 
cerning which  this  court  said:  "The  tax  is 
imposed  upon  the  business  of  selling  or  deal- 
ing in  sewing  machines  in  this  state,  irrespect- 
ive of  the  state  or  county  in  which  the  ma- 
chines are  manufactured;"  and  accordingly 
held  that  the  act  was  not  unconstitutional  in 
the  respect  indicated,  citing  Singer  Mfg.  Co,  v. 
Wright,  88  Fed.  Rep.  124,  where  the  same 
question  now  in  controversy  under  our  tax  act 
of  1886  was  involved.  In  concluding  our  dis- 
cussion as  to  the  paragraph  of  that  act  upon 
the  construction  and  constitutionality  of  which 
the  present  case  turns,  we  need  only  add  that, 
if  it  is  not  in  conflict  with  the  Constitution  of 
this  state,  or  with  the  "interstate  commerce 
clause"  of  the  Constitution  of  the  United 
States,  it  necessarily  follows  that  this  law  is 
DOt  obnoxious  to  the  14th  Amendment  to  the 
Federal  Constitution,  which  forbids  denying 
to  any  person  "the  equal  protection  of  the 
laws;"  for,  except  as  above  indicated,  no  rea- 
son was  urged  or  suggested  why  it  was  not  in 
complete  harmony  with  that  amendment. 
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8.  Another  interesting  and  important  ques- 
tion was  made  in  this  case,  upon  which,  how- 
ever, we  do  not  deem  it  essential  to  pass.  The 
defendants  below  filed  a  plea  alleging  that  in  a 
case  between  the  same  parties  as  are  now  be- 
fore the  court  it  had  been  finally  adjudicated 
by  the  Supreme  Court  of  the  United  States 
that  the  Singer  Manufacturing  Company  was 
liable  for  the  very  taxes  now  made  the  subject- 
matter  of  controversy.  Having  reached  the 
conclusion  that,  irrespective  of  any  former  ad- 
judication in  that  case,  the  sewmg-machine 
company  was  liable  for  the  taxes  imposed  upon 
it,  it  is  obviously  unnecessary  to  determine 
whether  the  plea  of  res  judicata  was  or  was 
not  well  founded  in  law. 

Judgment  affirmed. 


John  COLLINS,  Plff.  in  Err., 

TO. 

STATE  of  Georgia. 

(97  6a.  438.) 

*  Construing  tofl^ether  all  the  provisions 
of  the  act  of  October  80»  1879.  '*for  the 
prevention  of  cruelty  to  children/*  a  male  person 
who  has  attained  the  physical  strength  and  stat- 
ure of  manhood,  and  who  is  **almost  as  large  as 
his  father,  but  not  quite  as  strong,*'  is  not  a 
*'child,**  in  the  sense  in  which  this  word  is  used  in 
that  portion  of  the  act  in  question  now  embodied 
in  9  4612h  of  tho  Code.  This  word,  as  here  used, 
means  a  child  of  tender  years,  or  a  person  be- 
tween infancy  and  youth. 

(October  21, 18»5.) 

Ti'^RROR  to  the  Superior  Court  for  Gwinnett 
J-i  County  to  review  a  judgment  convicting 
defendant  of  cruelly  beating  his  child.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  L*  F.  McDonald  and  R.  W. 
Peoples  for  plaintiff  in  error. 

Mr.  R.  B.  Russell,  Solicitor  General, 
contra. 

Simmons*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

John  Collins  was  tried  in  the  county  court 
of  Gwinnett  county  upon  an  accusation  under 
§  4612A  of  the  Code,  charging  him  with  cruellv 
beating,  etc.,  Robert  Collins,  his  minor  child. 
He  was  found  guilty,  and  took  the  case  by 
certiorari  to  the  superior  court.  The  certiorari 
was  overruled,  and  he  excepted.  The  main 
ground  of  exception  is  that  it  did  not  appear 
from  the  evidence  that  the  person  alleged  to 
have  been  beaten  was  a  child.  The  evidence 
in  the  record  does  not  show  directly  the  age 
of  this  person,  but  does  show  that  be  was  of 
the  size  and  strength  of  a  man;  that  he  was 
almost  as  large  and  strong  as  his  father,  who 
was  only  ''a  little  the  best  man."  and  that  he 

Head  note  by  Siitmons,  Ch.  J. 


Note.— The  case  above  reported  seems  to  be  the 
hrst  to  define  the  class  of  persons  that  is  to  be  re- 
garded as  children  within  the  meaning  of  statutes 
for  the  prevention  of  cruelty  to  children. 

As  to  the  power  of  the  state  to  protect  children, 
see  also  People  v.  Ewer  (N.  T.)  25  L.  R.  A.  T94. 
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bad  worked  the  public  road  for  three  years, 
which  would  make  him  nineteen  years  old  if  be 
commenced  such  work  at  the  age  when,  under 
the  law,  he  became  subject  to  road  duty.  Sec- 
tion 4612A  of  the  Code,  upon  which  the  accusa- 
tion was  based,  is  taken  from  the  8d  section  of 
the  act  of  October  20,  1879,  entitled  "An  Act 
for  the  Prevention  of  Cruelty  to  Children." 
Acte  1878-79,  p.  162.  The  1st  and  2d  sections 
of  the  act  (Code,  §J  4612/,  4612^)  have  refer- 
ence ^pressly  to  children  under  twelve  years 
of  age.  The  8d  and  last  section  reads  as  fol- 
lows: "Whoever  shall  torture,  torment,  de- 
prive of  necessary  sustenance,  mutilate,  cruelly, 
unreasonably,  and  maliciously  beat  or  ill  treat, 
or  cause  to  be  tortured,  tormented,  deprived  of 
necessary  sustenance,  mutilated,  cruelly,  un- 
reasonably, and  maliciously  beaten,  any  child, 
shall  be  guilty  of  misdemeanor,"  etc.  Con- 
struing together  all  the  provisions  of  the  act, 
and  giving  the  word  **child"  its  ordinary  and 
popular  meaning,  the  section  above  quoted  is 
clearly  inapplicable  to  the  case  at  bar.  Except 
where  used  as  a  term  of  relationship, — which 
is  not  the  case  here,  for  the  language  is,  **  Who- 
ever" shall  torture,  etc.,  '*any"  child, — no  one, 
in  the  ordinary  use  of  the  term,  would  apply 


it  to  a  person  who  had  attained  the  physical 
strength  and  stature  of  manhood,  or  even  to  a 
person  who  had  entered  the  i>eriod  of  youth: 
and  there  is  nothing  in  the  iauguage  of  tbe 
statute  to  indicate  that  the  legislature  intended 
to  use  the  term  in  a  broader  sense  than  that  in 
which  it  is  ordinarily  employed.  There  is  no 
reason  to  suppose  that  it  was  intended  to  in- 
clude youths  who  are,  in  law,  old  enonirii 
to  perform  road  duty  and  military  service. 
Indeed,  it  is  manifest  that  the  statute  wa^ 
intended  for  the  protection  oily  of  those  of 
tender  years,  who,  by  reason  of  their  physical 
immaturity,  are  unable  to  protect  themselves, 
and  are  helpless  against  the  crueltv  of  older 
persons.  Black's  Law  Dictionary,  in  defining 
the  term  "child,"  says  that,  in  laws  for  the 
protection  of  children,  it  means  generally  the 
young,  uuder  the  age  of  puberty.  See  al^ 
Allen  v.  StaU,  7  Tex.  App.  298.  As  used  in 
the  present  instance,  we  think  it  means  chii 
dren  of  the  period  between  early  infancy  and 
youth.  At  any  rate,  we  are  quite  clear  that  it 
does  not  apply  to  a  person  of  the  age,  size,  and 
strength  of  the  person  alleged  to  have  been 
beaten  by  the  accused  in  this  case. 
I      Judgment  reversed. 
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PEOPLE  of  the  State  of  New  York,  Bespls.. 

V. 

Daniel  W.  POWERS,  Impleaded,  etc.,  Appt. 
(147  N.  Y.  104.) 

1.  An    indefinite    unenforceable   tniat 

under  the  will  of  a  person  who  died  before  the 
act  of  1893,  chap.  701,  took  effect.  Is  not  made 
valid  by  that  statute,  since  the  legislature  could 
not  change  vested  rights  in  the  property. 

2.  Cluuritable  oaes  ajre  not  exempt  from 
the  provisions  of  1  Rev.  Stat.  p.  727,  fl  45,  abolisliiog 
uses  and  trusts  except  such  as  are  authorized 
thereby. 

8.'  Judicial  notice  may  be  taken  that  in 
the  prominent  cities  of  a  state  there  are  numer- 
ous organized  charities  that  are  not  Incorporated, 
as  welt  as  those  that  are  incorporated. 

4.  A  trust  under  a  will  to  dispose  of  prop- 
erty amon^  the  charitable  and  benevo- 
lent institutions  or  corporations  in  a 
city  as  the  trustee  shall  choorte,  and  in  such  sums 
and  proportions  as  he  shall  deem  proper,  wbich  is 
unaffected  by  the  Law  of  1893,  chap.  701,  is  unen- 
forceable because  of  the  failure  to  designate  or 
describe  a  class  or  kind  of  beneficiaries  to  whom 
distribution  is  practicable  or  that  can  with  rea- 
sonable certainty  be  identified. 

(October  8, 1895.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Suprenie  Court, 


Fifth  Department,  affirming  an  interlocutory 
judgment  of  a  special  term  for  Monroe  County 
overruling  a  demurrer  to  the  complaint  in  an 
action  brought  to  compel  him  to  account  for 
certain  property  which  was  alle^d  to  have 
been  given  him  in  trust  for  certam  charitable 
institutions.     Reversed. 

The  facts  are  staled  in  the  opinion. 

Mr.  George  F.  Danforth*  for  appellant: 

If  the  plaintiff  has  any  right  or  cause  of 
action  at  all,  it  primarily  depends  upon  the 
creation  of  a  trust  for  the  use  and  benefit  of  a 
definite  grantee,  devisee,  donee,  or  beneficiary 
capable  of  coming  into  court  and  claiming  the 
benefit  of  the  grant,  devise,  or  bequest. 

Lecy  V.  Levy,  83  N.  Y.  97. 

The  gift  is  of  a  * 'residue"  of  a  residue, 
and  is  absolute.  The  use  or  distribution  of 
the  property  given  being  left  wholly  in  the 
discretion  of  the  donee,  as  to  amount,  manner, 
time  of  distribution,  if  any,  and  the  bene- 
ficiary, the  exercise  of  which  discretion  cannot 
be  interfered  with  by  the  court. 

Lawrence  v.  Cw>he,  104  N.  Y.  832;  PhiUipg 
V.  Phillips,  112  N.  Y.  197;  Riker  v.  CornmU, 
113  N.  Y.  115;  Re  InaersolCs  Will,  131  N.  Y. 
573. 

In  a  legal  or  an  efficient  trust,  "the  trustee 
is  considered  as  merely  the  instrument  of  con- 
veyance, and  he  can  m  no  other  shape  affect 
the  estate." 

2  Bl.  Com.  337. 

Here    Powers  is  made  the  donee  of   the 


NOTB.— As  to  the  definiteness  of  charitable  jrifts, ' 
especially  as  affected  by  the  discretion  of  trustees, 
see  also  Bullard  v.  Chandler  (Mass.)  5  L.  R.  A.  104,  i 
and  -note ;  Gambel  v.  Trippe  (Md.)  15  L.  R.  A.  235;  I 
35  L.  R  A. 


Tilden  v.  Grefen  (N.  Y.)  U  L.  R.  A.  33;  Kelly  v. 
Nichols  <R.  I.)  19  L.  R.  A.  413;  Crerar  v.  Williams 
(111.)  21  L.  R.  A.  454;  Johnson  v.  Johnson  (Tenn.J  2 
L.  R.  A.  179. 
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remainder.  Id  its  disposition  be  is  not  to 
represent  the  person  of  the  testatrix,  or  carry 
out  her  wishes.  He  is  not  to  act  in  her  right 
or  by  her  will.  He  ma^  dispose  of  that  given 
him,  but  if  he  does,  it  is  to  be  done  according 
lo  his  own  discretion  and  choice. 

Phillips  V.  Phillips y  supra. 

There  is  a  class  of  cases  which  clearly  point 
out  the  distinction  between  expressions  which 
create  or  from  which  a  trust  may  be  implied 
and  those  which  do  not. 

Ibid,;    Warner  v.  BaUs.  98  Mass.  274. 

If  a  trust  can  be  spelled  out  of  the  words  of 
the  twelfth  clause  of  the  will  it  is  void  for 
indeflniteness  and  uncertainty. 

WhiU  V.  Howard,  46  N.  Y.  144;  Wms. 
Exrs.  638;  Dammert  v.  0^)arn,  140  N.  Y.  48; 
Re  JarmarCs  Estate,  L.  R.  8  Ch.  Div.  584; 
Levy  V.  Levy,  38  N.  Y.  97;  Dashiell  v.  AUy, 
Gen.  5  Harr.  &  J.  400,  9  Am.  Dec.  573. 

A  trust  without  a  certain  beneficiary  who 
can  claim  its  enforcement  is  void,  whether 
good  or  bad,  wise  or  unwise. 

Levy  v.  Levy,  33  N.  Y.  107;  Bascom  v.  Albert- 
son,  84  N.  Y.  584;  People  v.  Simonson,  126  N. 
Y.  307. 

Within  the  terms  of  the  devise  are  included 
relief  societies  and  many  other  * 'institutions," 
"corporations,"  besides  those  specifically  or 
technically  described  as  benevolent.  Indeed, 
the  word  applies  to  any  institution  intended 
for  the  conferring  of  benefits  as  distinguished 
from  making  a  profit. 

Kerr  v.  Dougherty,  79  N.  Y.  327;  Norris  v. 
Thomson,  19  N.  J.  Eq.  307;  Kennedy  v.  Hoy, 
105  N.  Y.  137;  Morice  v.  Durham,  9  Ves. 
Jr.  399;  Power  v.  Cassidy,  79  N.  Y.  602. 
85  Am.  Rep.  550;  Prichard  v.  Thompson, 
95  N.  Y.  76,  47  Am.  Rep.  9;  lie  a  Harass  WiU, 
95  N.  Y.  403.  47  Am.  Rep.  53;  Holland  v. 
Alcoek  (1888)  108  N.  Y.  812;  Fosdiek  v.  Hemp- 
stead (1891)  125  N.  Y.  592.  11  L.  R.  A.  715; 
Read  v.  Williams  (1889)  27  N.  Y.  S.  R.  505; 
Fairchild  v.  Edson  (1894)  77  Hun,  298,  301. 

If  a  cause  of  action  exists  it  belongs  to  all 
the  charitable  and  all  the  benevolent  insti- 
tutions and  corporations  in  the  city  of  Roch- 
ester. 

The  action  cannot  be  maintained  in  the 
name  of  the  People  or  by  the  attorney  gen- 
eral. 

People  V.  IngersoU,  58  N.  Y.  1,  17  Am.  Rep. 
178. 

Ur,  Theodore  Bacon,  with  Mr.  Theo- 
dore E«  Hancock,  for  respondents: 

If  a  good  cause  of  action  is  shown  against 
the  demurrant,  he  must  show,  to  sustain  his 
demurrer,  that  upon  the  face  of  the  complaint 
^'his  interest  requires  that  the  absent  person 
fihould  be  made  a  party. to  the  litigation." 

HiUman  v.  HiUman,  14  How.  Pr.  456;  New- 
dould  V.  Warri,  14  Abb.  Pr.  80;  Anderton  v. 
Wolf,  41  Hun,  571. 

The  will  of  Martha  Dunlap  by  its  twelfth 
clause  establishes  an  enforceable  trust  in  favor 
of  "the  charitable  and  benevolent  institutions 
or  corporations  in  the  city  of  Rochester "  or 
of  some  one  or  more  of  them,  to  be  determined 
in  the  first  instance  by  the  reasonable  dis- 
cretion of  the  trustee. 

Pcnoer  v.  Cassidy,  79  N.  Y.  602,  35  Am. 
Rep.  550;  WiUiams  v.  Williams,  8  N.  Y.  558; 
Owens  V.  Missionary  Soc.  of  M.  E.  Church,  14 
85L.R.  A. 


N.  Y.  408,  67  Am.  Dec.  160;  White  v.  White, 
1  Bro.  Ch.  12;  Atty.  Gen.  v.  Syderfen,  1  Vem. 
224;  Atty.  Gen.  v.  Hickman,  2  Eq.  Cas.  Abr. 
198. 

The  instrument  which  the  executor  now  ap- 
pears in  court  to  argue  insufficient  in  law  to 
accomplish  the  purpose  which  beyond  ques- 
tion the  testatrix  entertained  and  supposed  she 
had  expressed,  was  drawn,  every  syllable,  by 
his  own  band. 

The  court  is  justified  in  applying  to  him  the 
familiar  doctrine  of  estoppel,  and  declaring 
that,  however  it  might  otherwise  adjudge  in 
favor  of  other  parties,  as  against  the  man 
who  drew  the  will,  it  should  be  interpreted, 
according  to  the  broadest  sense  of  which  its 
language  is  capable,  against  his  contention 
that  its  obvious  meaning  shall  be  thwarted 
and  defeated 

Re  (/Harass  Will,  95  N.  Y.  408,  47  Am. 
Rep.  53;  GumbU  v.  Pfluger,  62  How.  Pr.  118; 
Prichard  v.  Thompson,  95  N.  Y.  76,  47  Am. 
Rep.  9;  Read  v.   Williams,  125  N.  Y.  560. 

So  far  as  the  jurisdiction  of  the  supreme 
court  is  concerned,  it  is  quite  enough  if  it 
shall  be  made  to  appear  that  the  English 
court  of  chancery  had,  on  the  4th  day  of  .July, 
1776,  the  jurisdiction  which  is  now  invoked. 

Const,  art.  6,  §  6;  Code  Civ.  Proc.  §  217. 

The  English  court  of  chancery,  prior  to  the 
date  in  question,  not  only  had,  but  exercised 
continually  upon  the  suit  or  information  of 
the  attorney  general,  the  fullest  supervisory 
powers  over  public  trusts  in  the  hands  of 
charitable  corporations,  upon  the  dereliction 
of  such  .corporations  in  the  discbarge  of  their 
duty. 

"  The  King  as  parens  patrice  has  the  gen- 
eral superintendence  of  all  charities,  which  he 
exercises  by  the  keeper  of  his  conscience,  the 
chancellor."  The  attorney  general,  therefore, 
proceeds  by  information  in  the  court  of  chan- 
cery, when  necessary  to  have  a  charity  prop- 
erly established. 

3  Bl.  Com.  427;  1  Spence,  Eq.  Jur.  589;  2 
Story,  Eq.  Jur.  §  1162. 

If  there  be  any  abuse  or  misuse  of  the  funds 
by  the  trustees,  the  court  of  chancery  will  inter- 
pose at  the  instance  of  the  attorney  general  or 
the  parties  in  interest,  to  correct  such  abuse 
or  misuse  of  the  funds. 

2  Story,  Eq.  Jur.  §  1191;  8  Pom.  Eq.  Jur. 
§  1096;  Atty.  Gen.  v.  Smart,  1  Ves.  Sr.  72; 
Atty.  Gen.  v.  Jea7ies,  1  Atk.  355;  Atty.  Gen. 
V.  Whiteley,  11  Ves.  Jr.  241;  Atty.  Gen.  v.  Bre- 
ton, 2  Ves.  Sr.  425;  Parker  v.  May,  5  Cush. 
386;  Atty.  Gen.  v.  Johnson,  1  Ambl.  190. 

It  is  true  that  an  information  in  the  name 
of  the  attorney  general  as  an  officer  of  the 
Crown  was  not  a  head  of  the  statute  of  char- 
itable uses,  because  that  original  jurisdiction 
was  exercised  in  this  court  before. 

Atty.  Gen.  v.  Middleton,  2  Ves.  Sr.  827. 

Courts  of  equity  have  an  original  and  in- 
herent jurisdiction  over  charities,  independent 
of  the  statute. 

2  Perry,  Tr.  §694;  Palmer  v.  Newman,! 
Cas.  in  Oh.  157;  Atty.  Gen.  v.  Harrow  School 
Governors,  2  Yes.  Sr.  551;  Atty.Gen.v.  Dixie, \^ 
Ves.  Jr.  519;  Atty.  Gen.  v.  Stephens,  3  Myl.  & 
K.  347;  Atty. Gen.,  Reid,Y.  Stamford,  2 Swanst. 
591;  Atty.  Gen.  v.  Newbury,  8  Myl.  &  K.  647; 
Atty.  Gen.  v.  Gleg,  I  Atk.  356.  2  Ambl.  584; 
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Atiy,  Gen.  v.  Oarrtson,  101  Mass.  228:  Jackson 
Y.  Phillips,  14  Allen,  589;  Oioensy.  Missionary 
Soc.  of  M,  E.  Church,  14  N.  Y.  380,  67  Am. 
Dec.  160;  Ally.  Oen,  v.  Utica  Ins.  Co.  2 
Johns.  Ch.  871;  People  v.  Miner,  2  Lans.  896; 
PeopU  V.  Ingersoll,  58  N.  Y.  14.  17  Am.  Rep. 
178;  People  y.  Lowe,  117  N.  Y.  175;  Charitable 
Corporation  v.  Sutton,  2  Atk.  400. 

Haifl^ht,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to. compel  the  de- 
fendant Powers  to  account  for  the  estate  of 
Martha  Dunlap  in  his  hands,  and  that  he,  as 
executor  and  trustee,  be  adjudged  to  pay  over 
to  the  five  defendant  corporations,  and  to  such 
others  as  may  come  in  and  duly  establish  their 
claims,  all  the  estate  which,  upon  such  ac- 
counting, shall  be  found  applicable  thereto 
under  the  provisions  of  the  will  of  Martha 
Dunlap,  etc.  Powers  interposed  a  demurrer 
to  the  complaint  upon  the  grounds,  first,  that 
the  complaint  does  not  state  facts  suflScient  to 
constitute  a  cause  of  action,  and,  second,  that 
there  is  a  defect  of  parties  because  it  is  not  al- 
leged that  *'all  the  charitable  and  benevolent 
institutions  or  corporations  in  the  city  of  Roch- 
ester," referred  to  in  the  complaint,  are  plain- 
tiffs or  defendants  in  the  action. 

It  appears  from  the  complaint  that  Martha 
Dunlap  died  on  the  15th  day  of  May,  1882,  at 
the  city  of  Rochester,  leaving  an  estate  of  real 
and  personal  property  amounting  to  $100,000; 
that  on  the  22d  day  of  March,  1882,  she  made 
her  last  will  and  testament,  in  and  by  which 
she  bequeathed  certain  specific  legacies  to  cer- 
tain persons  named,  and  created  a  trust  for  the 
benefit  of  her  sisters,  Mary  Dunlap  and  Nancy 
Dunlap,  during  their  lives,  and  then,  by  the 
twelfth  clause  of  the  will,  provided  as  follows: 
•'I  give,  bequeath,  and  devise  unto  Daniel 
W.  Power8,of  Rochester, N.  Y.,all  the  property 
given  and  devised  by  the  eleventh  clause  of  this 
will  which  shall  remain  after  the  execution  and 
termination  of  the  said  trust  at  the  death  of  the 
said  Nancy  and  Mair  Dunlap.  This  gift  and  de- 
vise is  made  upon  the  trust  and  confidence  re- 
posed in  the  said  Daniel  W.  Powers,  that  he 
will  dispose  of  the  said  property  among  the 
charitable  and  benevolent  institutions  or  cor- 
porations in  the  city  of  Rochester,  as  he  shall 
choose,  and  such  sums  and  proportions  as  he 
sh^l  deem  proper."  Upon  her  death  the  will 
was  duly  admitted  to  probate  by  the  surrogate 
of  Monroe  county  as  a  will  of  real  and  personal 
property,  and  letters  testamentary  were  issued 
to  Powers.  Mary  Dunlap  and  Nancy  Dunlap 
have  since  died.  It  is  alleged  that  each  of  the 
tye  corporations  is  a  domestic  corporation  or- 
ganized and  incorporated  under  the  laws  of  the 
state  of  New  York  for  charitable  and  benevo- 
lent purposes,  located  in  the  city  of  Rochester; 
that  Powers  had  neglected  and  refused  to  dis- 
tribute the  estate  of  Martha  Dunlap  or  any 
part  thereof  among  them,  and  that  notwith- 
standing such  neglect  and  refusal,  the  defend- 
ant corporations  have  hitherto  neglected  or  re- 
fused to  institute  any  proceedings  in  the  sur- 
rogate's court  of  Monroe  county  or  elsewhere 
for  the  establishment  and  enforcement  of  the 
trust. 

For  the  purposes  of  this  case  we  shall  assume 
that  the  testatrix  in  and  by  the  twelfth  clause 
85  L.  R.  A. 


of  her  will  undertook  to  create  a  trust,  and 
that  she  had  no  intention  of  devising  or  be- 
queathing any  part  of  her  estate  to  Powers  in- 
dividually. The  question  is  thus  presented  a» 
to  whether  the  trust  is  enforceable,  or  void  for 
indefiniteness.  In  the  consideration  of  this 
question  certain  eeneral  principles  most  be 
borne  in  mind.  The  provisions  of  the  will 
must  be  considered  as  of  the  time  of  the  testa- 
trix's death,  and  under  the  law  as  it  then  ex- 
isted. The  Law  of  1898,  chapter  701,  has  no 
application,  for  it  was  not  within  the  province 
or  power  of  the  legislature  to  .change  vested 
rights  of  persons  or  parties  in  property.  White 
V.  Howard,  46  N.  Y.  144;  Dammert  v.  Osborn, 
140  N.  Y.  48.  Charitable  uses  are  not  exempt 
from  the  provisions  of  the  statute  abolishing 
uses  and  trusts  except  such  as  are  authorized 
thereby.  1  Rev.  Stat  p.  727,  §  45.  The  sys- 
tem of  charitable  uses  as  recognized  in  Eng- 
land prior  to  the  Revolution,  together  with  the 
cy  pr^s  doctrine  available  to  give  effect  to  trusts 
for  charitable  uses  without  any  definite  bene- 
ficiary has  no  application  in  the  law  of  this 
state.  Bascom  v.  AWertson,  84  N.  Y.  684; 
Holmes  v.  Mead,  52  N.  Y.  882;  Holland  v.  Al- 
cock,  108  N.  Y.  812;  Tilden  v.  Oreen,  180  N. 
Y.  29, 45,  67,  14  L.  R.  A.  88;  Fosdick  v.  Hemp- 
stead,  125  N.  Y.  581,  11  L.  R.  A.  715. 

When  a  donee  of  a  power  has  been  given  a  dis- 
cretion to  exercise  it  for  the  benefit  of  others  he 
must  exercise  the  discretion,  and  its  execution 
cannot  be  delegated  to  others,  and  in  case  he,  for 
any  reason,  fails  to  exercise  the  discretion  and 
the  power  falls  upon  the  court  for  execution,, 
the  court  distributes  equally  among  the  whole 
class  in  which  the  donee  was  authorized  to  ex- 
ercise his  discretion.  1  Rev.  Stat.  784.  §  100; 
Hoey  V.  Kenny,  25  Barb.  896-899;  Crooke  v. 
Kings  County,  97  N.  Y.  421-4'58.  The  fact 
that  the  trustee  is  competent  and  willing  to  ex- 
ecute the  trust  does  not  validate  it,  for  the 
validity  or  invalidity  of  the  trust  cannot  de- 
pend on  the  will  of  the  trustee.  And  in  order 
to  create  a  valid  trust,  there  must  be  a  bene- 
ficiary designated.  It  may  not  be  necessary  to 
name  him.  It  will  be  sufiScient  if  he  is  so  desig- 
nated or  described  that  he  can  be  identified. 
But  where  the  gift  to  a  charitable  use  is  so  in- 
definite as  to  be  incapable  of  being  executed 
by  a  judicial  decree,  the  gift  is  void.  Holland 
V.  Alcock,  108  N.  Y.  812;  Holmes  v.  Mead,  52 
N.  Y.  382;  Prichard  v.  Thompson,  95  N.  Y. 
76,  47  Am.  Rep.  9;  Read  v.  Williams,  125  N. 
Y.  560;  Lery  v.  Levy,  88  N.  Y.  97. 

As  we  have  seen,  the  trust  is  that  Powers 
will  dispose  of  the  property  among  ''the  char- 
itable and  benevolent  institutions  or  corpora- 
tions in  the  city  of  Rochester  as  he  shall  choose 
and  such  sums  and  proportions  as  he  shall 
deem  proper."  Charity  means  one  thine,  be- 
nevolence quite  another.  Benevolence  includes 
all  acts  or  gifts  prompted  by  good  will  or  kind 
feelings,  and  may  be  entirely  independent  of 
an^r  thought  or  intention  of  charity.  The  re- 
cipient or  beneficiary  may  be  well  to-do  and  in 
no  need  of  charity.  In  England,  under  the 
law  of  charitable  uses,  bequests  for  charity 
have  been  sustained,  whilst  benevolent  gifts 
without  a  designated  beneficiary  have  been 
held  to  be  too  indefinite,  and  therefore  void. 
Norris  v.  Thomson,  19  N.  J.  Eq.  807.  It  is 
urged,  however,  that  the  word  "benevolent*' 
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as  used  in  this  will  is  coupled  with  the  word 
'^charitable/'  aod  that  the  institutioD  or  insti- 
tutioDs  intended  as  beneficiaries  must  be  both 
charitable  and  benevolent;  in  other  words,  that 
benevolent  as  here  used  was  intended  to  mean 
charitable.  This  view,  we  think,  we  may 
properly  adopt.  Powers  was,  then,  required  to 
dispose  of  the  property  among  the  charitable 
institutions  or  corporations  in  the  city  of  Roch- 
ester, either  or  both,  or  exercise  his  discretion 
in  selecting  from  them.  We  think  we  may 
take  judicial  notice  that  in  the  prominent  cities 
of  our  state  there  are  numerous  organized  char- 
ities that  are  not  incorporated  as  well  as  those 
that  are  incorporated.  What  are  they?  City 
hospitals,  homes  for  the  friendless,  industrial 
schools,  orphan  asylums,  aged  female  societies 
and  children's  homes,  are  common  names  in 
every  city  with  which  we  are  familiar.  Again, 
we  have  charities  connected  with  nearly  every 
religious  denomination  and  church.  Many 
schools  are  supported  by  charity.  Then  come 
the  social  societies,  the  Masons,  the  Odd  Fel- 
lows, the  Knights  of  Pythias,  and  numerous 
others,  all  incorporated  and  maintaining  insti- 
tutions of  charity.  Then  there  are  the  benev- 
olent associations,  the  Ancient  Order  of  United 
Workmen,  Supreme  Tent  of  the  Knights  of  the 
Maccabees  of  the  World,  the  Benevolent  and 
Protective  Order  of  Elks  and  numerous  others 
of  like  character,  organized  for  the  purpose  of 
affording  relief  to  a  member  or  his  family 
under  certain  contingencies,  charitable  in 
nature.  Then,  if  we  leave  the  list  of  corpora- 
tions and  enter  the  field  of  unincorporated  in- 
stitutions, we  will  find  the  King's  Daughters, 
the  Willing  Workers  and  the  sewing  societies 
in  nearly  every  circle  and  society.  It  will,  thus, 
readily  be  seen  that  the  including  of  all  of  the 
charitable  institutions  of  a  large  city,  both  cor- 
porate and  unincorporated,  as  the  beneficiaries 
of  the  fund,  was  probably  never  contemplated 
or  intended  by  the  testatrix,  and  so  including 
them  would  devolve  duties  upon  the  court 
which  could  only  be  discharged  with  the 
greatest  difficulty,  if  capable  of  execution  at  all. 
The  special  and  general  terms  appear  to  have 
considered  the  case  of  Bower  v.  Cassidy,  79  N. 
Y.  602.  85  Am.  Rep.  550,  as  controlling  in  the 
support  of  the  trust.  In  that  case  the  bequest 
was:  "I  give  to  my  executors,  to  be  divided 
by  them  among  such  Roman  Catholic  chari- 
ties, institutions,  schools,  or  churches  in  the 
city  of  New  York  as  a  majority  of  my  execu- 
trix and  executors  shall  decide,  and  in  such 
proportion  as  they  may  think  proper."  It  does 
not  appear  to  us  that  the  two  cases  are  parallel, 
or  that  the  decision  in  one  should  control  the 
other.  The  beneficiaries  in  each  case  are  lim- 
ited in  locality  to  a  single  city.  In  this  respect 
only  are  the  cases  parallel.  The  Roman  Cath- 
olic is  a  well-known  religious  denomination 
whose  societies  cover  a  gcKKlly  portion  of  the 
civilized  part  of  the  globe.  The  territory  is 
divided  into  dioceses.  It  maintains  churches, 
schools,  institutions,  and  charities  in  each  dio- 
cese, which  are  under  the  control  and  manage- 
ment of  a  bishop.  The '  Catholic  charitable 
institutions,  schools,  and  churches  in  a  city 
are,  therefore,  substantially  under  the  charge 
and  management  of  one  man.  They  consti- 
tute a  limited  and  well-defined  class  by  them- 
selves, as  distinguished  from  all  other  religious 
35  L.  R.  A. 


or  denominational  societies,  and  are  easily 
know  and  readily  ascertained.  It  was  upon 
this  ground,  and  for  this  reason,  the  bequest 
in  that  case  was  sustained.  That  case  was 
considered  to  be  upon  the  border  line,  and  in 
sustaining  the  bequest  the  court  felt  tbat  it  was 
going  to  the  extreme  limit  of  the  rule,  and,  on 
several  occasions  since,  it  has  taken  the  oppor- 
tunity to  say  that  the  rule  would  not  be  ex- 
tended beyond  the  facts  of  tbat  case.  In  the 
will  under  consideration  very  different  facts 
are  presented.  There  is  no  limitation  by  class 
or  kind;  the  only  limitation,  as  we  have  seen, 
is  as  to  locality.  Roman  Catholic  charities, 
institutions,  schools,  etc.,  are  included  with 
like  institutions  of  every  other  denomination. 
Neither  are  the  beneficiaries  limited  to  re- 
ligious denominations,  for  all  kinds  and  classes 
of  charities,  religious  or  otherwise,  are  in- 
cluded. 

In  the  Levy  Case,  iupra,  a  testator  devised  a 
farm,  together  with  the  residue  of  his  rpal  and 
personal  property,  to  the  people  of  the  United 
Utates,  or  such  persons  as  Congress  should  ap- 
point to  receive  it  in  trust  for  the  purpose  of 
establishing  and  maintaining  on  the  farm  so* 
devised  an  agricultural  school  for  the  purpose 
of  educating  children  of  warrant  ofiScers  of  the 
United  States  Navy,  whose  fathers  were  dead, 
as  practical  farmers;  that  if  the  United  States 
refused  to  accept  the  bequest,  he  devised  the 
same  to  the  people  of  the  state  of  Virginia  for 
a  like  purpose,  and  if  the  legislature  of  Yir- 
^nia  declined  to  accept  the  trust  he  then  gave 
It  to  certain  Hebrew  societies,  naming  them,  in 
New  York,  Philadelphia,  and  Richmond,  with 
directions  for  them  to  carry  out  the  trust  for 
the  benefit  of  the  children  of  such  societies 
who  were  between  the  ages  of  twelve  and  six- 
teen years  whose  fathers  were  dead,  etc.  It 
was  held  that  the  beouest  was  too  indefinite  to 
be  valid.  Wright,  J.,  in  delivering  the  opin- 
ion of  the  court,  says  with  regard  to  the  trust 
to  the  Hebrew  societies:  **It  is  so  utterly  vague 
and  indefinite  tbat  it  could  not  be  executed  in 
the  English  chancery  without  invoking  its  ey 
pr^  power;  a  power  in  case  of  charity,  as  has- 
been  held  by  this  court,  having  no  existence  in 
the  jurisprudence  of  this  state." 

In  Holmes  v.  Mead,  supra,  a  certain  parcel 
of  land  was  devised  to  Mead  and  others  to  have 
and  to  hold  the  same  during  the  lifetime  of 
two  persons,  naming  them,  and  the  survivor 
of  them,  upon  a  trust  that  the  same  should  bo 
used  as  a  place  of  public  worship  for  the  per- 
formance of  religious  offices  according  to  the 
doctrine  and  discipline  of  the  Protestant  Epis- 
copal Church  in  the  United  States  of  America, 
and  upon  the  death  of  the  longest  liver  of  the 
two  persons  named  then  to  convey  the  same  to 
any  trustee  who  may  be  authorized  by  any  act 
of  the  legislature  of  the  state  to  take  and  hold 
such  church  and  premi.^es  as  a  place  of  public 
worship,  and  in  case  no  such  act  of  the  legis- 
lature is  then  in  force,  to  convey  the  same  to 
the  rector,  wardens,  and  vestrymen  of  St. 
Mary's  Church,  Beach  wood,  if  such  church 
shall  be  incorporated  under  any  act  of  the  leg- 
islature, and  if  there  be  no  such  incorporation 
then  the  said  premises  to  go  to  his  heirs.  Five 
thousand  dollars  was  also  bequeathed  to  the 
trustees  to  be  invested  and  the  income  thereof 
paid  annually  for  the  support  of  the  rector  foi 
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the  time  being  of  St.  Mary's  Church,  or  for  the 
support  of  the  clergyman  of  the  Protestant 
Episcopal  Church  employed  as  a  missionary, 
or  otherwise,  and  who  tshall  officiate  therein, 
with  the  principal  and  income  to  be  paid  and 
transferred  or  disposed  of  in  like  manner  as 
the  lot  of  land  devised  to  the  trustees  is  di- 
rected to  be  conveyed  or  disposed  of.  It  was 
held  that  the  trust  was  invalid  and  could  not 

In  PHchard  v.  Thomjmn,  95  N.  Y.  76,  47 
Am.  Rep.  9,  the  testator  bequeathed  to  his 
executors  the  sum  of  $150,000  upon  the  trust 
that  they  shall  distribute  and  apply  the  same 
"to  such  charitable  and  educational  uses,  and 
in  such  manner  as  shall  be  specified  and  di- 
rected in  a  codicil."  He  then  declared  that  it 
was  his  purpose  to  prepare  a  codicil  without 
unnecessary  delay,  and  provided  that  in  case 
a  codicil  should  not  be  executed,  that  then  the 
bequest  was  "upon  trust  to  distribute  the  said 
sum  of  $150,000  to  and  among  such  incorpo- 
rated societies,  organized  under  the  laws  of  the 
state  of  New  York,  or  the  state  of  Maryland, 
having  lawful  authority  to  receive  and  hold 
funds  upon  permanent  trusts  for  charitable  or 
educational  uses,  as  my  said  executors,  the 
survivors  or  survivor  of  them,  shall  select  for 
that  purpose,  and  in  such  several  sums,  not 
exceeding  in  any  case  the  amount  that  such 
incorporated  body  is  empowered  by  law  to 
take  and  hold  upon  the  uses  aforesaid,  as  they, 
my  executors,  the  survivors  or  survivor  of 
them,  shall  determine."  He  died  without 
making  a  codicil.  It  was  held  that  the  gift 
was  too  indefinite  to  be  capable  of  bein^  exe- 
cuted by  a  judicial  decree;  that  where  a  be- 
quest embraces  unknown  beneficiaries  to  an 
unlimited  extent  so  as  to  render  it  almost  im- 
possible to  ascertain  their  number  or  character, 
it  cannot  be  carried  into  eflfect.  Miller,  J.,  in 
delivering  the  opinion  of  the  court,  speaking 
of  the  executors,  says:  "If  they  are  unable,  or 
for  any  reason  fail  to  perform,  it  is  difficult 
to  see  how  a  court  of  equity  could  enforce  a 
performance.  It  could  not  well  control  their 
oiscreMon  or  exercise  the  power  conferrej  in 
their  place  and  stead  or  of  the  survivors  or 
survivor  of  either  of  them.  If  they  refuse 
to  execute  it,  or  the  power  remains  unexecuted, 
it  is  not  apparent  how  the  court  could  make  a 
selection,  from  the  extensive  range  of  societies 
referred  lo,  of  those  that  should  receive  the  be- 
quest or  of  the  proportion  in  which  it  should 
be  divided.  Neither  could  the  court  select  in- 
dividuals to  perform  a  duty  devolving  upon 
the  trustees,  who  are  selected  no  doubt  by 
reason  of  personal  confidence  in  their  judg- 
ment and  their  capacity  for  the  task  imposed. 
Another  difficulty  presents  itself  as  an  obstacle 
in  carrying  out  the  trust  in  question.  The 
beneficiaries  referred  to,  consisting  of  every 
corporation  within  two  states  of  the  character 
named  in  the  will,  would  be  almost  innumer- 
able and  none  of  them  could  claim  that  any 
specific  portion  of  the  bequest  belonged  to 
them.  Until  selected  by  the  trustees  they 
would  have  no  such  interest  as  would  give 
them  a  standing  to  compel  an  enforcement  of 
the  bequest.  It  is  a  well-settled  and  estab- 
lished rule  that  where  a  gift  to  a  charitable 
use  is  so  indefinite  as  to  l£  incapable  of  being 
executed  by  a  judicial  decree,  the  representa- 
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tive  of  the  donor  must  prevail  over  the  char- 
ity." Again,  he  says:  *'Here  no  class  is  desig- 
nated: and  as  we  have  already  intimated,  if  a 
court  of  equity  should  be  called  upon,  or  as- 
sume to  take  upon  itself  the  responsibility  of 
carrying  into  effect  the  bequest  of  the  testator, 
it  would  be  obliged  to  bestow  upon  every 
charitable  and  educational  institution  within 
the  two  states  named  a  portion  of  the  fund  in 
question.  This  would  be  a  matter  of  great 
difficulty  if  not  impracticability,  and  would 
inevitably  lead  to  serious  embarrassment  in  the 
discharge  of  the  duty  of  disposing  of  the  fund 
in  question.  In  such  a  contingency  it  would 
seem  to  be  reasonable  that  the  fund  should  be 
equally  divided  among  all  the  institutions 
named,  and  thus  the  right  of  selection  which 
was  intrusted  to  the  judgment,  good  sense, 
and  kindly  feelings  of  the  executors  as  a  mat- 
ter of  personal  confidence,  would  be  of  no 
avail." 

In  Holland  v.  Alcock,  108  N.  Y.  812,  the  be- 
quest was  to  executors  in  trust  to  be  applied 
by  them  for  the  purpose  of  having  prayers 
offered  in  a  Roman  Catholic  church,  to  be  by 
them  selected,  for  the  repose  of  the  soul  of 
the  testator  and  the  souls  of  his  family,  and 
also  the  souls  of  all  others  who  may  be  in  pur- 
gatory. It  was  held  that  the  trust  attempted 
to  be  created  was  invalid ;  that  there  was  no 
beneficiary  in  existence  who  could  demand  the 
execution  of  the  trust. 

In  Read  v.  Williams,  125  N.  Y.  560.  the  be- 
quest was  to  such  charitable  institutions  and 
in  such  proportions  as  the  executors  by,  and 
with  the  advice  of  the  testatrix's  friend.  Rev. 
John  Hall,  D.  D.,  shall  choose  and  designate. 
After  the  death  of  the  testatrix  the  executors, 
with  the  advice  of  Hall,  made  a  written  desig- 
nation of  certain  incorporated  charitable  insti- 
tutions to  take  the  bequest.  It  was  held  that 
under  the  language  used  the  charitable  insti- 
tutions of  the  whole  world  capable  of  taking 
by  devise  or  bequest  were  eligible,  and  that  ft 
was  not  such  a  trust  as  could  be  carried  into 
execution  by  the  court,  and  it  was  therefore 
void. 

In  Fosdick  v.  Hempstead,  125  N.  Y.  581,  11 
L.  R.  A.  715,  the  bequest  was  to  the  town  to 
keep  as  a  fund  for  the  support  of  the  poor  of 
the  town.  It  was  held  that  the  bequest  was 
indefinite  and  invalid  for  a  want  of  an  ascer- 
tained beneficiary,  the  poor  of  the  town  being 
too  general. 

In  the  Tilden  Case,  180  N.  Y.  29,  14  L.  R. 
A.  33,  the  bequest  was  to  executors  in  trust, 
authorizing  them  upon  the  organization  of  the 
Tilden  trust  to  convey  or  apply  to  the  use  of 
the  same  his  residuary  estate,  or  so  much 
thereof  as  they  may  deem  expedient,  but  in 
case  such  institution  should  not  be  incorpor- 
rated,  or  if  for  any  cause  or  reason  the  exec- 
utors shall  deem  it  inexpedient  to  convey  the 
residuary  estate  or  any  part  thereof,  or  to  ap- 
ply the  same  or  any  part  thereof  to  such  insti- 
tution, be  authorized  his  executors  and  trustees 
to  apply  the  rest,  residue,  and  remainder  to  such 
charitable,  educational,  and  scientific  purposes 
as  in  the  judgment  of  the  executors  and  trus- 
tees will  render  the  rest,  residue,  and  remainder 
of  his  property  most  widely  and  substantially 
beneficial  to  the  interests  of  mankind.  It  was 
held  that  no  property  had  been  devised  or  be- 
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queatbed  to  the  Tilden  trust:  that  the  payment 
of  any  sum  to  it  wa8  left  discretionary  with 
the  executors  and  trustees;  that  it  was  con- 
nected with  and  could  not  be  separated  from 
the  concluding  clause  directing  them  to  dispose 
of  the  estate  to  such  charitaBle,  educational, 
und  scientific  purposes  as  in  their  judgment 
would  most  widely  and  substantially  benefit 
the  interests  of  mankind,  and  that  the  pro- 
vision was  too  vague  and  indefinite  to  be 
•capable  of  execution. 

Applying  the  rule  of  these  cases  to  that  under 
consideration,  it  appears  to  us  that  the  conclu- 
sion is  inevitable  that  the  trust  attempted  to  be 
•created  is  unenforceable,  for  the  reason  of  a 


failure  to  designate  a  beneficiary,  Qr  to  desig- 
nate or  describe  a  class  or  kind  of  beneficiary  to 
whom  distribution  is  practicable,  or  that  can 
with  reasonable  certamty  be  identified  and 
ascertained. 

Upon  the  argument  it  was  contended  that 
the  attorney  general  or  the  people  had  no 
standing  in  court  to  enforce  a  trust  for  the 
benefit  of  others,  but  the  view  taken  by  us 
with  reference  to  the  validity  of  the  trust  ren- 
ders it  unnecessary  to  consider  this  question. 

The  interlocutory  judgme fit  should  be  reversed 
and  the  demurrer  sttstained,  with  costs. 

All  concur. 

Judgment  accordingly. 


OHIO  SUPREME  COURT. 


PITTSBURG,  CINCINNATI,  CHICAGO. 
&  ST.  LOUIS  RAILWAY  COMPANY, 
Plff.  in   Err., 

V. 

Charles  C.  COX. 


(. 
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^An  employee  of  a  railroad  company 
▼oluntarUy,  and  with  ftill  knowled^ 
of  the  character  and  effect  of  the  cim- 
tract  he  was  assuming*  applied  for 
admission  to  an  association  composed  of 
the  company  aod  a  portion  of  its  emploj'ees, 
called  the  "Voluntary  Relief  Department,"  and, 
belDff  admitted,  contracted  that  the  company 
might  deduct  from  bis  wages  the  sum  of  75  cents 
per  month  for  the  purpose  of  forminsr,  with 
other  like  contributions  by  other  employee  mem- 
i)er8,  and  contributions  which  by  the  contract 
the  company  was  obligated  to  make,  a  relief 
fund  for  the  benefit  of  the  employees  in  case 
of  sickness,  accident,  or  death;  and  contracted, 
further,  that  in  case  of  accident  the  acceptance 
by  him  thereafter  of  relief  from  the  relief  fund 
«o  accumulated  should  have  the  effect  to  release 
the  company  from  liability  for  damages.    Held: 

(1)  Such  contract  is  not  interdicted  by  the  act 
of  April  2, 1890  .87  Ohio  Laws,  148),  "  for  the  pro- 
tection and  relief  of  railroad  employees,"  etc 

(2)  The  contract  is  not  contrary  to  public  pol- 
icy. (3)  The  contract  does  not  lack  mutuality. 
(4)  It  is  based  upon  a  valid  consideration. 

(December  15, 1896.) 

ERROR  to  the  Circuit  Court  for  Warren 
County  to  review  a  judgment  reversing  a 
judgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendant  in  a  suit  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.     Reversed. 

Statement  by  Spear,  J. : 

The  action  of  the  defendant  in  error  against 

^Headnote  by  the  Court. 


the  company  was  to  recover  for  injuries  by  rea- 
son of  the  alleged  negligence  of  the  company. 
By  its  tlrst  defense  the  company  denied  negli- 
gence on  its  part,  and  alleged  that  the  accident 
was  caused  by  the  negligence  of  a  fellow  serv- 
ant, for  which  the  company  was  not  liable. 
The  second  defense  was  as  follows:  (2)  For  a 
second  defense  to  the  plaintiff's  petition,  the 
defendant  says  that,  if  it  is  chargeable  with 
the  negligent  acts  complained  of  therein  (a  fact 
which  this  defendant  wholly  denies),  neverthe- 
less the  said  plaintilt  ought  not  to  maintain 
this,  his  action,  for  that,  on  or  about  the  16th 
day  of  April,  1889,  the  Pennsylvania  Com- 
pany,  a  railroad  corporation  of  the  state  of  Penn- 
sylvania, owning  and  operating  railroads  in 
and  through  the  states  of  Pennsylvania,  Ohio, 
and  Indiana,  the  Chicago,  St.  Louis,  &  Pitts- 
burg Railroad  Company,  a  railroad  corpora- 
tionof  the  states  of  Indiana  and  Illinois,  own- 
ing and  operating  a  railroad  in  the  said  states 
of  Indiana,  Illinois,  and  also  in  Ibe  state  of 
Ohio,  and  the  Pittsburg,  Cincinnati.  &  St. 
Louis  Railway  Company,  a  railroad  corpora- 
tion of  the  state  of  Ohio,  owning  and  operating 
certain  railroads  in  the  states  of  Pennsylvania, 
Ohio,  and  in  the  state  of  West  Virginia,  hav- 
ing formed,  each,  respectively,  a  relief  depart- 
ment for  the  benefit  of  its  service  and  employ- 
ees, and  in  order  to  secure  uniformity  and 
economy  in  the  management  thereof,  on  the 
Isi  day  of  July,  1889,  associated  themselves  to- 
gether for  the  purpose  of  a  joint  administra- 
tion and  regulation  of  the  said  respective  relief 
departments  under  one  common  organization 
known  as  '*The  Voluntary  Relief  Department 
of  the  Pennsylvania  Lines  West  of  Pittsburg." 
That  on  the  1st  day  of  October.  1890,  the  said 
the  Chicago,  St.  Louis,  &  Pittsburg  Railroad 
Company  and  the  Pittsburg,  Cincinnati,  &  St. 
Louis  Railway  Company  were  consolidated 
under  the  corporate  name  of  the  Pittsburg, 
Cincinnati.  Chicago,  &  St.  I^ouis  Railway 
Company,  which  company  succeeded  to  all  of 
the  rights,  and  assumed  all  of  the  liabilities,  of 


Note.— As  to  railroad  relief  associations,  see  also  I 
Owens  V.  Baltimore  &  O.  R.  Co.  (C.  C.  8.  D.  Ohio)  1 1 
L.  R.  A.  Til,  and  noU ;  Baltimore  &  O.  Employees* 
Belief  Asso.  v.  Post  (Pa.)  2  L.  R.  A.  44;  Kinney  v. 
85  L.  R.  A. 


Baltimore  &  O.  Employees*  Asso.  (W.  Va.)  16  L.  R.  A. 
142;  and  Donald  v.  Cbicairo,  B.  &  Q.  R.  Co.  (Iowa) 
83  L.  R.  A.  4d2. 
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said  coDstituent  companies  in  said  relief  de- 
partmeDt.  '  That  the  object  of  said  voiuntary 
relief  department  wad  and  is  the  establishment 
and  management  of  a  fund  known  as  the  ''Re- 
lief Fund,  and  which  has  been  estHblished  in 
accordance  therewith,  for  the  payment  of  defi- 
nite sums  to  employees,  contributing  to  the 
fund,  who,  under  the  regulations  of  said  relief 
department,  shall  be  entitled  thereto  when  they 
are  disabled  by  accident  or  sickness,  and,  in 
the  event  of  their  death,  to  the  relatives  or 
other  beneficiary  specified  in  the  application 
of  such  employee  for  membership,  in  sixid  re- 
lief fund  and  department.  That  said  relief 
fund  from  which  benefits  are  paid  is  formed 
by  voluntary  contributions  from  employees, 
and  appropriations,  when  necessary  to  make 
up  any  deficiency,  by  the  several  companies 
respectively,  for  the  benefit  of  the  employees 
of  each  who  may  be  members  thereof,  and  in- 
come or  profit  derived  from  investments  of  the 
moneys  of  the  fund,  and  such  gifts  or  legacies 
as  may  be  made  for  the  use  of  the  fund.  That 
those  participating  in  the  benefits  of  the  relief 
fund  must  be  employees  in  the  service  of  at 
least  one  of  said  associated  companies,  are 
known  as  "members  of  the  relief  fund,"  and 
are  classified  according  to  the  amount  of  their 
regular  pay  per  month, — the  first  class  consist- 
ing of  those  employees  who  receive  not  more 
than  $40  per  month.  Under  the  regulations 
of  said  relief  department  no  employee  is  re- 
quired to  become  a  member  of  said  relief  fund, 
and  his  membership  therein  is  purely  volun- 
tary, and  he  may  withdraw  therefrom  at  pleas- 
ure, upon  giving  notice,  b&t  when  he  does  be 
come  a  member  thereof  he  authorizes  his 
employer  company  to  withhold  from  his 
monthly  wages  contributions  for  said  relief 
fund;  and  which  in  the  first  class  thereof  is  75 
cents  per  month,  and  which  contribution  en- 
titles him  during  membership  to  benefits  for 
disablement  by  accident,  sickness,  or  death. 
That  to  entitle  an  employee  to  participate  in  the 
benefits  of  said  relief  fund  he  must  be  not  over 
forty-five  years  of  age,  pass  a  satisfactory  med- 
ical examination,  and  make  an  application  in 
the  form  prescribed  by  the  regulations  of  said 
department,  addressed  to  the  superintendent 
of  the  relief  department,  and  containing,  among 
other  things,  the  following  stipulations,  to  wit: 
*'I  also  agree  that  the  said  company  [being  his 
employer  company]  bv  its  proper  agent,  and 
in  the  manner  provided  in  said  regulations, 
shall  apply  as  a  voluntary  contribution  from 
any  wages  earned  by  me  under  said  employ- 
ment, or  from  benefits  that  may  hereafter  be- 
come payable  to  me,  at  the  rate  of  per 

month,  for  the  purpose  of  securing  the  benefits 
provided  for  in  the  regulations  for  a  member 
of  the  relief  fund  of  the  class,  and  additional 

death  benefit  equal  to the  death  benefit 

of  the  first  class.  The  death  benefit  shall  be 
payable  to (here  designate  the  benefi- 
ciary or  beneficiaries).  And  I  agree  that  the 
acceptance  of  benefits  from  the  said  relief  fund 
for  injury  or  death  shall  operate  as  a  release  of 
all  claims  for  damages  against  said  company 
[being  his  employer  company]  arising  from 
such  injury  or  death,  which  could  be  made  by 
or  through  me,  and  that  I.  or  my  legal  repre- 
sentatives, will  execute  such  further  instru- 
ment as  may  be  necessary  formally  to  evidence 
85  L.  R,  A. 


such  acquittance.  I  also  agree  that  this  ap> 
plication,  when  approved  by  the  superintend- 
ent of  the  relief  department,  shall  make  me  a 
member  of  the  relief  fund,  and  constitute  a 
contract  between  myself  and  the  said  company 
[being  his  employer  company],  or  with  any 
other  company  that  is  now,  or  may  be  hereaft- 
er, associated  with  said  company  in  the  man- 
agement of  the  relief  department,  in  case  of  a 
transfer  of  my  services  to  any  such  other  com- 
pany during  membership  in  the  relief  fund." 
That  said  applicant,  if  he  passes  the  necessary 
medical  examination,  and  is  approved  by  the 
superintendent  of  the  relief  department,  be- 
comes a  member  of  said  relief  fund,  contribut- 
ing as  aforesaid  and  receiving  benefits  in  the 
manner  as  aforesaid.  That  the  said  associated 
companies,  in  addition  to  the  guaranty  as 
aforesaid,  supply  all  necessary  facilities  for 
conducting  the  business  of  said  relief  depart- 
ment, at  their  own  expense,  pay  all  of  the  oper- 
ating expenses  thereof;  take  charge  of  the- 
funds  thereof,  pay  interest  thereon,  and  are 
responsible  for  their  safekeeping.  That  said 
relief  department  is  managed  by  a  superintend- 
ent, subject  to  the  control  of  the  eeneral  man- 
ager of  the  said  Pennsylvania  ifnes  west  of 
Pittsburg,  medical  examiners,  and  necessary 
clerical  force.  That  in  addition  there  is  an  ad- 
visory committee,  consisting  of  said  general 
manager,  as  aforesaid,  who  is  ex  officio  a  mem- 
ber and  chairman  of  said  committee,  and 
twelve  members,  one  half  of  whom  are  chosen 
by  said  companies,  and  the  other  half  by  the 
employees  of  said  companies  who  are  members 
of  saia  relief  fund.  That  iaid  advisory  com- 
mittee has  general  supervision  of  the  operations 
of  said  relief  department,  and  holds  stated 
meetings  once  in  three  months  at  such  time 
and  place  as  it  shall  determine,  and  shall  meet 
at  other  times  at  the  call  of  the  general  man- 
ager as  chairman.  That  if  during  the  period 
prior  to  the  1st  of  July,  1802,  or  during  any 
one  of  the  successive  periods  of  three  years 
thereafter,  the  amount  contributed  by  the 
members  of  the  fund  and  received  from  other 
sources  should  not  be  suflScient  to  meet  the  lia- 
bilities incurred  for  such  period,  the  proper 
company  or  companies  in  whose  account  the 
same  occurs  will  pay  the  deficiency,  and  if  at  the 
end  of  any  such  period  there  should  be  a  sur- 
plus, after  making  due  allowance  for  liabilities 
incurred  and  not  paid,  such  surplus  shall  not  be 
used  to  make  up  any  deficiency  in  any  other 
such  period,  but  shall  be  used  in  the  promotion 
of  a  fund  for  the  benefit  of  superannuated  mem- 
bers, or  in  some  other  manner,  for  the  sole  bene- 
fit of  the  relief  fund,  as  shall  be  determined  by 
a  vote  of  two  thirds  of  the  advisory  committee, 
and  approved  by  the  board  of  directors  of  the 
associated  companies.  That,  during  the  last 
five  years  immediately  preceding  the  filing  of 
this  petition,  this  defendant,  under  its  guaranty 
as  aforesaid,  has  paid  into  said  fund,  for  the 
benefit  of  plaintiff  and  other  emoloyees  of  the 
defendant,  the  sum  of  $21,000,  in  addition  to 
its  share  of  operating  expenses  of  said  depart- 
ment and  interest  upon  tbe  fund.  That  on 
the  25th  day  of  October,  1892,  the  said  plain- 
tiff, with  full  knowledge  of  all  the  foregoing, 
except  that  he  may  not  have  had  actual  knowl- 
edge of  the  payment  of  said  $21,000,  made  his 
voluntary  written  application,  containing  the 
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«tipulatioo8  as  aforesaid,  to  the  superintendent 
of  said  relief  department,  for  membership  in 
the  first  class  of  said  relief  fund,  agreeing  in 
said  application  that  the  defendant  should  ap- 
ply, as  a  voluntary  contribution  from  his 
wages,  75  cents  per  month  for  the  purpose  of 
securini?  to  him  the  benefits  provided  for  in  the 
regulations  for  a  member  of  the  relief  fund  of 
the  first  class,  and  further  agreeing  therein 
that  the  acceptance  of  benefits  from  said  relief 
fund  for  injury  or  death  should  operate  as  a 
release  of  all  claims  for  damages  against  said 
defendant  arising  from  said  injury  or  death 
which  could  be  made  by  or  through  him,  and 
that  he  or  his  legal  representatives  would  exc- 
-cute  such  further  instrument  as  might  be  nec- 
•essary  formally  to  evidence  such  acquittance. 
That  having  passed  the  medical  examiner's 
examination,  and  said  application  having  been 
approved  by  the  superintendent  of  said  relief 
•department,  the  said  plaintiff,  on  the  Ist  day 
•of  I^ovember,  1892,  became  a  member  of  said 
relief  fund,  contributing  as  aforesaid,  and  en- 
titled to  the  benefits  provided  by  the  regula- 
tions of  said  relief  department  for  members  of 
the  first  class.  That  after  the  injuries  received 
by  the  said  plaintiff,  and  for  a  period  from  the 
flth  day  of  May.  1898,  to  June  80, 1894,  be  re- 
ceived as  a  member  of  said  relief  fund  the  ben- 
fits  to  which  he  was  entitled  for  his  injuries, 
amounting  to  |196.25,  with  full  knowledge 
upon  his  part  that  he  was  not  bound  to  accept 
the  same,  but  that  in  so  doing  he  released  the 
-said  defendant  company  from  any  claim  for 
•damages  against  it  arising  from  the  injuries  re- 
ceived by  him  on  or  about  the  6th  day  of  May, 

1893,  and  of  which  he  complains  in  his  peti- 
tion in  this  action.  That  he  has  never  been 
dismissed  from  said  fund,  although  he  has  re- 
ceived no  benefits  since  the  80th  day  of  June, 

1894,  pursuant  to  a  regulation  of  said  depart- 
ment which  provides  that,  if  the  member  in- 
jured brings  suit  against  his  employer  com- 
pany to  recover  damages-  for  the  injuries  on 
account  of  which  benefits  are  paid,  the  said 
benefits  cease  until  such  time  as  said  suit  is  dis- 
continued by  said  inlured  member,  when  pay- 
ment of  benefits  will  be  resumed.  Heply  to 
the  first  defense  was  interposed,  and  a  demur- 
rer to  the  second.  This  was  overruled  by  the 
common  pleas;  and,  upon  trial  on  the  plead- 
ings, issue  was  found  for  defendant,  and  a 
Judgment  for  it  rendered.  The  circuit  court 
reversed  that  judgment  for  error  in  overruling 
the  demurrer,  and  the  company  now  seeks  a 
reversal  of  the  latter  judgment. 

Mr.  Charles  Darlinfi^on*  for  plaintiff  in 
^rror: 

The  act  "For  the  Protection  and  Relief  of 
Railroad  Employees,"  etc.,  passed  April  2, 
1890  (87  Ohio  Laws,  p.  149).  in  so  far  as  it 
strikes  down  the  voluntary  right  to  contract,  is 
unconstitutional  and  therefore  void. 

Frorer  v.  People,  141  111.  171,  16  L.  R  A. 
492;  State  v.  Goodmll,  33  W.  Va.  179,  6  L.  R. 
A.  621:  Peoj]^  v.  OilUon,  109  N.  T.  398; 
Butcher's  Union  S,  H.  dt  L,  8.  L.  Co,  v.  Ores- 
'cent  City,  I.  8.  L.  <k  8.  E.  Co.  Ill  U.  S.  755, 
28  L.  ed.  590;  Live  Stock  Dealers  d  B,  Asso.  v. 
Crescent  City  L,  8.  L.  cfe  8,  H,  Co,  1  Abb. 
(N.  S.)  898;  WaUy  v.  Kennedy,  2  Yerg.  554,  24 
Am.  Dec.  511. 
«5  L.  R.  A. 


It  is  an  encroachment  both  upon  the  just 
liberty  and  rights  of  the  workman  and  his 
employer,  or  those  who  might  be  disposed  to 
emplov  him,  for  the  legislature  to  interfere 
with  the  freedom  of  contract  between  them. 

Tick  Wo  V.  Hopkins,  118  U.  S.  856.  30  L. 
ed.  220;  Slaughter- Bouse  Cases,  88  U.  8.  16 
Wall.  86,  21  L.  ed.  894;  Butcliers'  Union  8,  H. 
d  L,  8.  L.  Co.  V.  Crescent  City  L.  8,  L.  d  8, 
H.  Co,  111  U.  S.  746,  28  L.  ed.  585;  Re  Jacobs, 

98  N.  Y.  98,  50  Am.  Rep.  686:  PeopU  v.  Marx, 

99  N.  Y.  877,  52  Am.  Rep.  34;  Ex  parte  West- 
erfiM,  55  Cal.  550.  36  Am.  Rep.  47;  Bagio  v. 
8taU,  86  Tenn.  272;  8taU  v.  Divine,  98  N.  C. 
778. 

The  right  to  use,  buy,  and  sell  property,  and 
contract  in  respect  thereto,  including  contracts 
for  labor,  is  protected  by  the  Constitution. 

Brown  v.  Maryland,  25  U.  8. 12  Wheat.  419. 
6  L.  ed.  678;  Oodcharles  v.  Wigeman,  118  Pa. 
481;  Com,  v.  P^rry,  155  Mass.  117,  14  L.  R. 
A.  825;  Ex  parte  Kuback,  85  Cal.  274,  9  L. 
R.  A.  482. 

The  contract  certainly  is  a  fair  one,  bearing 
lightly  upon  the  employee,  far  more  heavily 
upon  the  company;  and,  in  the  absence  of 
fraud  or  imposition,  the  law  will  not  enter 
into  an  inquiry  as  to  the  adequacy  of  the  con- 
sideration, but  will  leave  the  parties  to  be  the 
sole  judges  of  the  benefits  to  be  derived  from 
their  contracts. 

Judy  V.  Louderman,  48  Ohio  8t.  562. 

Police  power  is  not  above  or  superior  to  the 
Constitution. 

Be  Jacobs,  98  N.  Y.  107,  50  Am.  Rep.  686; 
Cooley,  Const.  Lim.  4th  ed.  719;  Potter's 
Dwarr.  8tat.  458;  Slaughter- House  Cases,  88 
U.  8.  16  Wall.  36,  87,  21  L.  ed.  394,  412;  Re 
CheesehrougK  78  N.  Y.  282;  PeopU  v.  Marx, 
99  N.  Y.  377,  52  Am.  Rep.  34;  People  v.  Oill- 
9on,  109  N.  Y.  889;  MilUtt  v.  People,  117  111. 
294,  57  Am.  Rep.  869;  StaU  v.  Goodwill,  33 
W.  Va.  179.  6  L.  R.  A.  621. 

The  natural  law  of  supply  and  demand  is 
the  best  law  of  trade. 

The  police  power  must  have  reference  to  the 
comfort,  safety,  or  welfare  of  society.  It 
must  not,  under  pretense  of  regulation,  take 
from  the  corporation  any  of  the  essential  rights 
and  privileges  which  the  charter  confers. 

Wlieeling  Bridge  d  T.  R,  Co.  v.  Qilmore,  8 
Ohio  C.  C.  658. 

The  contract  in  controversy  is  not  void  as 
against  public  policy. 

In  determining  whether  the  contract  in 
question  is  against  public  policy,  it  is  not  suf- 
ficient that  the  statute  should  so  declare  it, 
but  it  must  in  fact  be  so. 

Bailey,  Master's  Liability  for  Injuries  to 
Servant,  p.  480;  Lake  Shore  d  M.  8.  R.  Co.  v. 
Svangler,  44  Ohio  8t.  471;  Johnson  v.  Phila- 
delphia d  R.  R.  Co,  163  Pa.  127;  Fuller  v. 
Baltimore  d  0.  Employees,  Relief  Asso.  67  Md. 
438;  Oy>ens  v.  Baltimore  d  0.  R,  Co.  35  Fed. 
Rep.  715,  1  L.  R.  A.  75;  Shaver -v,  Pennsylva- 
nia Co.  35  Ohio  L.  J.  106,  71  Fed.  Rep.  931; 
Baltimore  d  0,  R,  Co.  v.  Bryant,  9  Ohio  C.  C. 
832;  Martin  v.  Baltimore  d  0,  R,  Co.  41  Fed. 
Rep.  125. 

The  following  Pennsylvania  decisions  sus- 
tain such  a  contract  as  the  one  in  controversy. 

Graft  y.  Baltimore  d  0.  R.  Co,  (Pa.)  8  Atl. 
206;  Johnson  V,  Philadelphia  d  R.  R,  Co.  163 
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Pa,  127;  RingU  v.  Pennsylvania  R.  Co.  164 
Pa.  529. 

In  Indiana  the  Pennsylvania  relief  contracts 
Lave  been  upheld  as  not  against  public  policy. 

Lease  v.  Pennsylvania  Co.  10  Ind.  App.  47. 

In  Iowa  the  Chicago,  Burlington,  &  Quincy 
Railroad  relief  contract,  similar  to  the  one  in 
controversy,  has  been  sustained  as  not  against 
public  policy. 

Donald  v.  Chicago,  B.  dt  Q.  B.  Co,  93  Iowa, 
— ,  38  L.  R.  A.  492. 

The  Federal  courts  have  in  other  instances 
sustained  these  contracts. 

Otis  V.  Pennsyltania  Co.  71  Fed.  Rep.  136; 
Vickers  v.  Chicago,  B.  &  Q.  B.  Co.  71  Fed. 
Rep.  139;  Chicago,  B.  <fc  Q.  R.  Co.  v.  Bell,  44 
Neb.  44. 

The  contract  is  not  void  for  want  of  mutual- 
ity. 

Lease  v.  Pennsylvania  Co.  supra. 

Messrs.  Albert  Anderson  and  W.  F. 
Eltsroth,  for  defendant  in  error: 

It  is  the  duty  of  courts  to  construe  statutes 
liberally  in  order  to  save  them  from  constitu- 
tional infirmities.  Before  the  legislation  shall 
be  declared  void  on  that  account,  there  shall 
be  no  reasonable  doubt. 

Gilpin  V.  Williams,  25  Ohio  St.  294;  West- 
ern U.  TeUg.  Co.  v.  Mayer,  28  Ohio  St.  540; 
Cooley,  Const.  Lim.  1st  ed.  pp.  182,  188. 

The  circumstances  are  grave  and  the  full 
bench  should  sit. 

Cooley,  Const.  Lim.  1st  ed.  pp.  161,  162. 

Courts  will  not  declare  acts  void  because 
against  the  spirit  of  the  Constitution.  They 
must  be  against  its  letter  and  lanp^uage. 

State,  llerron,  v.  Smith,  44  Ohio  St.  348, 
Opinion  by  Minshall,  J.,  p.  874;  People,  Smith, 
V.  Fisfier,  24  Wend.  220;  CocJiran  v.  Van  Sur- 
lay,  20  Wend.  381,  32  Am.  Dec.  570;  People 
V.  OaUagher,  4  Mich.  244;  Benson  v.  Albany, 
24  Barb.  252:  Grant  v.  Courier,  Id.  282; 
Wyjiehamerv.  People,  13  N.  Y.  391,  Comstock, 
J.;  Id.  433,  Seldeo.  J.;  Cooley,  Const.  Lim. 
1st  ed.  p,  171;  Lake  Shore  dt  M.  S.  R.  Co.  v. 
Cincinnati.  S.  &  C.  R.  Co.  30  Ohio  St.  614. 

The  legislative  act  is  a  valid  exercise  of  the 
police  power  of  the  state;  a  power  defiaed  to 
be  inherent  and  plenary,  enabling  it  to  prohibit 
all  things  hurtful  to  the  comfort,  safety,  and 
welfare  of  society. 

Cooley,  Const.  Lim.  Ist  ed.  p.  574;  Palmer 
V.  State.  89  Ohio  St.  238,48  Am.  Rep.  429; 
Lake  Shore  A  M.  S.  R.  Co.  v.  Spangkr,  44 
Ohio  St.  471. 

The  legislature  has  the  right,  within  consti- 
tutional requirements,  to  decide  for  itself 
what  is  for  tne  public  good. 

Cooley,  Const.  Lim.  1st  ed.  p.  129;  Weil  v. 
State,  46  Ohio  St.  452. 

The  contract  is  void  as  against  public  policy. 

The  term  "public  policy"  is  equivalent  to 
"the  policy  of  the  law." 

Lake  Shore  <k  M.  S.  R.  Co.  v.  Spangler,  44 
Ohio  St.  471. 

The  contract  is  void  for  want  of  mutuality. 

Spear,  J.,  delivered  the  opinion  of  the 
court: 

The  rulingof  the  common  pleas  on  the  demur- 
rer is  assailed  on  the  ground  that  the  contract 
set  up  is  invalid  because  (1)  it  is  prohibited  by 
the  act  of  April  2,  1890  (87  Ohio  Laws.  149), 
36  L.  R.  A. 


"for  the  protection  and  relief  of  railroad  em- 
ployees," etc.;  (2)  because  it  is  against  public 
policy;  (3)  for  want  of  mutual itv;  and  (4)  for 
want  of  consideration  moving  from  the  com- 
pany to  Cox  for  the  agreement  to  release  claims^ 
for  damages.  In  support  of  the  second  de- 
fense, it  is  insisted  that  the  act  of  April  2, 1890. 
as  to  the  clauses  referred  to,  is  unconstitutional, 
because  it  strikes  down  the  voluntary  right  to- 
contract;  that  the  contract  is  not  in  fact  against 
public  policy,  whether  declared  so  by  the  stat- 
ute or  not.  and  that  the  mutual  bene&cial  stip- 
ulations and  averments  of  fact  abundantly 
show  both  mutuality  and  consideration. 

1.  It  would  be  a  needless  waste  of  effort  to- 
discuss  the  constitutional  question  propounded, 
unless,  upon  an  examination  of  the  contract 
and  the  statute,  it  shall  be  found  that  such  a 
contract  is  among  those  forbidden.  First, 
therefore,  we  give  attention  to  that  inquiry. 
The  part  of  the  statute  to  which  attention  i» 
directed  is  the  following;  "And  no  railroad 
company,  insurance  society,  or  association  or 
other  person  shall  demand,  accept,  require,  or 
enter  into  any  contract,  agreement,  stipulation 
with  any  person  about  to  enter,  or  in  the  em- 
ploy of  any  railroad  company  whereby  such 
person  stipulates  or  agrees  to  surrender  or 
waive  any  right  to  damages  against  any  rail- 
road company,  thereafter  arising  for  personal 
injury  or  death,  or  whereby  he  agrees  to  surren- 
der or  waive  in  case  he  asserts  the  same,  any 
other  right  whatsoever."  To  what  sort  of  a 
contract  does  this  language  apply?  It  is  to  be 
assumed  that  the  legislature  intended  to  confine 
its  action  in  forbidding  the  making  of  con- 
tracts upon  subjects  in  themselves  lawful,  by 
persons  sui  juris,  to  such  contracts  as  are  in- 
imical to  the  state, — that  is,  against  public  pol- 
icy; for  the  right  to  contract  is  one  not  given 
by  legislation,  but  inherent,  necessarily  in- 
volved in  the  ownership  of  property,  and  as 
a  primary  prerogative  of  freedom  (2  Whart. 
Cont.  §  1061),  and  we  should  not  construe  the 
words  of  an  act  so  as  to  restrain  this  right, 
where  the  conflict  with  public  policy  is  not 
clear,  unless  the  language  will  bear  no  other 
construction.  As  to  the  first  clause,  perhaps 
it  is  sufficient  to  say  that  it  clearly  appears  the 
contract  does  not  come  within  the  terms  of  the 
inhibition, for  the  reason  that  the  employee  doea 
not  therein  agree  to  waive  a  right  to  damages 
thereafter  arising  for  personal  injur}-  or  death. 
He  agrees  simply  that  he  will  elect,  after  the  in- 
jury is  incurred^  which  form  of  recompense  he 
will  demand.  In  what  essential  does  the  sec- 
ond clause  differ  from  the  first?  It  is  the 
same,  in  effect,  as  though  it  should  be  worded: 
"or  whereby,  in  case  he  asserts  his  right  to  sue 
the  company  for  personal  injury  or  death,  he 
agrees  to  surrender  or  waive  any  other  right 
whatsoever."  He  may  not  stipulate  that,  in 
case  he  sues  the  company  for  damages  for  per- 
sonal injury,  he  will  surrender  any  other  right. 
What  here'  is  meant  by  the  term  "right?"' 
Does  it  mean  any  fanciful  claim  which  an  in- 
genious person  may  invent,  or  does  it  mean  a 
tangible  legal  right,  one  resting  on  contract  or 
in  ion,  which  would  be  recognized  and  en- 
forced by  law?  Common  sense  would  say,  it 
seems  to  us,  that  it  means  the  latter.  Thifr 
leads  to  an  inquiry  as  to  the  character  of  the 
right  which  is  secured  to  an  employee  who  be- 
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comes  a  member  of  the  "voluDtary  relief  de- 
partment," and  entitled  to  the  benefits  of  the 
'  *relief  fund."  If  the  contract  be  valid  it  gives 
to  the  member  a  right,  in  case  of  disability  on 
account  of  hurt  or  sickness,  to  receive  certain 
payments  from  the  relief  fund  so  long  as  the 
disability  continues;  but,  as  a  condition  of  the 
exercise  of  this  right,  and  as  a  modification  of 
it,  the  member  must  disclaim  any  right  to  sue 
the  company  in  whose  employ  he  is  for  dam- 
ages arising  from  the  injury.  That  is,  the 
right  to  the  benefits  is  not,  by  the  terms  of 
the  contract,  an  absolute  right.  It  is,  at 
best,  a  contingent  right:  and,  if  this  be  so, 
then  it  is  not,  unless  the  stipulation  is  to  be 
overthrown  as  against  public  policy,  a  legal 
right,  after  the  party  has  elected  to  sue  the 
company,  which  the  law  recognizes  and  will 
enforce,  for  the  law  will  not  enforce  as  an  ulti- 
mate right  a  claim  which  rests  upon  a  condi- 
tion which  is  repudiated  by  the  party  making 
the  claim.  Perhaps  the  point  would  be  clearer 
if  the  party  had,  without  accepting  benefits, 
recovered  against  the  company,  and  then  sought 
to  recover  also  the  benefits  against  the  fund. 
No  one  could  possibly  suppose,  in  such  case, 
that  his  right  to  recover  was  absolute,  or  could 
in  any  aspect  have  a  legal  existence,  or  become 
the  subject  of  a  waiver,  if  the  party's  own  con- 
tract is  to  be  observed.  This  for  the  reason  that 
be  has  no  other  right  to  surrender  or  waive, 
because,  the  moment  he  asserts  the  right  to  sue 
the  company,  the  other,  which  is  but  a  right 
inchoate,  by  the  very  terms  of  the  contract 
which  gave  it  existence,  disappears.  And,  if 
the  right  is  not  an  absolute  one  in  the  one  case, 
how  can  it  be  in  the  other?  Putting  the  con- 
clusion in  a  sentence,  the  second  inhibition  is 
not  essentially  different  from  the  first;  it  is 
but  an  extension  of  it.  That  applies  only  to 
waiver  of  a  right  to  damages  arising  from  per- 
sonal injuries  or  death:  this  extends  to  all 
rights  whatsoever.  But,  in  any  case,  the  law 
contemplates  a  legal  right.  Taking  the  statute 
as  a  whole,  the  contract  inhibited  is  a  contract 
which,  by  its  terms,  waives  the  right  of  action 
on  the  part  of  the  employee,  while  the  contract 
in  question  does  not  seek  to  waive  a  right  of 
action,  but  expressly  reserves  it,  and  only 
fives  to  his  election  of  remedies  made  after  the 
injury  the  effect  of  a  waiver  of  the  other  rem- 
edy. To  deny  such  a  right  would  be  to  deny 
the  right  to  settle  controversies.  The  law  fa- 
vors the  exercise  of  this  ripht;  it  does  not  dis- 
approve it.  The  contract  in  question  in  Lake 
Shore  &  M.  8.  R.  Co.  v.  Spongier,  44  Ohio  St. 
471.  is  of  a  class  prohibited  by  this  statute. 
In  that  case  it  was  held  that  "the  liability  of 
railroad  companies  for  injuries  caused  to  their 
servants  by  the  carelessness  of  other  employees 
who  are  placed  in  authority  and  control  over 
them,  is  founded  upon  considerations  of  pub- 
lic policy,  and  it  is  not  competent  for  a  rail- 
road company  to  stipulate  with  its  employees 
at  the  time,  and  as  a  part  of  their  contract  of 
employment,  that  such  liability  shall  not  at- 
tach to  it."  We  think  the  contract  set  up  in 
the  answer  is  not  fairly  within  the  inhibitory 
terms  of  the  act,  when  reasonably  construed: 
and  this  conclusion  makes  it  unnecessary  to 
consider  the  question  of  the  unconstitutionality 
of  the  statute. 

2.  Is  the  contract  itself  against  public  pol- 
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icy  ?  To  be  so,  it  must  in  some  manner,  con- 
travene public  right  or  the  public  welfare.  It 
must  be  shown  to  have  a  mischievous  ten- 
dency, as  regards  the;public.  And  this  should, 
clearly  appear.  The  ground  urged  is  that  it 
tends  to  make  the  company  less  careful  in  tho- 
operation  of  its  road;  in  other  words  it  encour- 
ages negligence.  And,  if  it  be  of  that  charac- 
ter, then  it  would  contravene  public  policy 
and  be  void,  in  that  it  would  have  a  tendency 
to  induce  the  employment  of  men  less  prudent 
and  careful,  which  would  tend  to  endanger 
the  property  and  the  lives  of  travelers,  as  well 
as  of  its  employees.  But  this  claim  arises,  w& 
think,  from  a  misconception  of  the  contract, — 
in  assuming  that,  by  the  contract,  the  em- 
ployee releases  some  future  right  of  actioo^ 
against  the  company.  On  a  previous  page  we 
have  undertaken  to  show  that  such  is  not  the 
case:  that  there  is  no  waiver  of  any  cause  of  ac- 
tion which  the  employee  may  become  entitled 
to,  and  that  it  is  not  the  signing  of  the  contract,, 
but  the  acceptance  of  benefits  after  the  acci- 
dent, that  constitutes  the  release.  When  that 
occurs  he  is  not  stipulating  for  the  future;  he- 
is  but  settling  for  the  past.  He  accepts  com- 
pensation for  injury  already  received.  A  con- 
trolling distinction  between  iMke  Shore  db  M. 
S.  R.  Co.  V.  Spangler^  supra,  and  this  case,  is 
that  in  that  case  the  party  bargained  away  his 
right  to  an  action  in  advance,  while  in  this^ 
case  he  retains  whatever  right  of  action  he 
may  have  until  after  knowledge  of  all  the 
facts.  Then  he  elects  between  the  relief  fund 
and  the  treasury  of  the  company, — between  a 
relief  sure,  immediate,  and  continuous,  and 
one  depending  upon  the  hazards  of  litigation, 
and  certain  to  be  delayed.  If  he  is  injured  and 
the  company  is  not  liable  (a  condition  which* 
follows  in  much  the  larger  proportion  of  the  ac- 
cidents to  employees  on  railroads),  he  may  ac- 
cept the  benefits;  if  the  company  is  liable  he 
may  decline  benefits  and  sue.  How  can  this  in- 
juriously affect  the  public?  Is  it  not,  on  the 
other  hand,  a  wise  and  humane  provision  for 
many  of  a  class  who,  without  it,  when  sick  or 
injured,  whould  be  compelled  to  look  to  public 
charily  for  aid  ?  And  does  it  not  hold  out  an 
incentive  to  faithful,  elficient  service,  by 
encouraging  expectation  of  benefits  when  the 
member  becomes  superannuated,  and  en- 
courage economy  and  thrift  by  laying  up  some- 
thing against  a  time  of  need  ?  We  fail  to  see 
how  the  contract,  taken  as  a  whole,  encourages 
the  employment  of  careless  men.  Those  who 
apply  for  membership  in  this  relief  fund  must 
not  be  over  forty-five  years  of  age,  and  they 
must  pass  a  satisfactorv  medical  examination. 
Thus,  feeble  men,  and  those  made  infirm  by 
old  age.  are  likely  to  be  excluded,  and  a  class 
of  active,  healthy  men  selected  for  the  control 
of  those  operations  of  the  road  that  require 
skill  and  care,  all  of  which  manifestly  have  a 
tendency  to  secure,  in  the  interest  of  the  public, 
competent  service  and  watchful  vigilance. 
It  cannot  be  said  that  the  beneficial  feature  of 
the  contract  tends  to  make  the  employee  less 
careful,  and,  therefore,  is  inimical  to  the  pub- 
lic, for  to  do  so  would  be  to  condemn  the  whole 
theory  of  insurance,  and  especially  that  relat- 
ing to  fire  and  accident.  Nor  is  the  contract 
a  compulsory  one.  It  is  entered  into  volun- 
tarily.    If  the  employee  conceives  it  to  be  for 


512 


Onto  Supreme  Court. 


Dbc. 


bis  interest  to  enter  the  relief  class,  he  applies 
for  the  privilege;  if  not,  he,  with  like  exercise 
of  his  own  judgment,  slays  out.  The  liberty 
of  contract,  being  one  of  those  rights  secured 
by  our  Constitution,  is  not  to  be  restrained  upon 
any  insufficient  or  mere  fanciful  conceit  of 
what  may  possibly  happen.  The  citizen  who 
is  sui  jvris  has  a  right  to  make  a  contract 
beneficial  to  himself,  when  neither  immoral, 
fraudulent,  nor  illegal,  and  he  should  not  be 
restrained  in  the  exercise  of  such  right,  unless 
the  public  welfare  clearly  compels  it.  Nor 
should  the  employment  of  corporate  capital, 
where  its  use  is  for  beneficial  purposes,  be  in- 
terfered with,  unless  the  public  welfare  clearly 
demands  such  interference.  If  the  laborer, 
having  in  mind  the  future,  and  desiring  to 
provide  against  a  condition  of  sickness  or  ac- 
cident, joins  a  beneficial  association  having  in- 
surance features,  and  devotes  a  portion  of  his 
monthly  earnings  to  that  purp(»e;  and  if.  on 
the  other  hand,  the  corporation,  actuated  by 
a  desire  to  advance  its  material  prosperity  by 
attaching  iU  employees  the  more  firmly  to  its 
interests,  and  by  the  humane  purpose  of  con- 
tributing from  its  earnings  to  their  personal 
welfare,  or  acting  from  any  other  motive,  good 
•or  bad,  becomes  a  party  to  such  contract,  and 
renders,  in  effort  and  money,  valuable  assist- 
ance in  effecting  its  beneficial  purposes,— why 
should  the  law  assume,  unreasonably  and  ar- 
bitrarily, to  deny  the  exercise  of  these  rights? 
We  think  it  should  not,  and  we  fail  to  perceive 
how  the  contract  in  question  contravenes  any 
interest  of  the  public.  Contracts  similar  in 
every  essential  particular  have  been  sustained 
by  the  courts  of  Pennsylvania,  Maryland,  In- 
diana, Iowa,  and  Nebraska.  Graft  v.  BcUti- 
more  db  0.  R.  Co.  (Pa.)  8  Atl.  206;  Johnwn  v. 
Philadelphia  A  R,  R.  Co,  163  Pa.  127;  Ringle 
V.  Pennsylvania  R.  Co.  164  Pa.  529;  Fuller  v. 
Baltimore  d:  0,  Empioyeet^  Relief  Asso.  67  Md. 
483;  Lease  v.  Pennsylvania  Co.  10  Ind.  App. 


47;  Donald  v.  Chicago,  B.  dk  Q.  R,  Co.  98  Iowa, 
— ,  88  L.  R.  A.  492;  Chicago,  B,  &  Q.  R.  Co. 
V.  BeU,  44  Neb.  44.  See  also  Owens  v.  Balti- 
more iSt  0.  R.  Co.  (opinion  by  Sage,  J.) 85  Fed. 
Rep.  715,  1  L.  R.  A.  75;  Martin  v.  Baltimore 
iSb  0.  R.  Co.  41  Fed.  Rep.  125;  Otis  v.  Pennsyl- 
vania Co.  7  Fed.  Rep.  136;  8hav^  v.  Penn- 
sylvania Co,  (opinion  by  Ricks,  J.)  Id.  931; 
Bailev.  Master's  Liability  for  Injuries  to  Serv- 
i  ante,  '480;  Baltimore  db  0.  R.  Co.  v.  BryanU  9 
Ohio  C.  C.  882;  and  Oriffiifis  v.  Earl  Dudley, 
L.  R.  9  Q.  B.  Div.  867. 

8.  Nor  is  the  contract  void  for  want  of  mutu- 
ality, nor  for  lack  of  consideration.  Moved 
thereto  by  the  stipulations  of  the  employee 
members,  the  company  assumes  the  obligation 
to  take  charge,  in  part,  of  the  administration 
of  the  association,  to  pav  all  its  operating  ex- 
penses, to  take  care  of  hs  funds,  pay  interest 
thereon,  and  be  responsible  for  their  safe  keep- 
ing, and  to  make  appropriations  to  supply  any 
deficiencies.  The  promises  are  concurrent  and 
obligatory  upon  both.  Both  promise  and  both 
pay  in  consideratioa  of  promises  and  pay- 
ment by  the  other,  and  the  fact  that  third 
persons  are  interested  does  not  impair  the  force 
of  the  obligation.  If  these  stipulations  do  not 
supply  consideration,  it  would  be  difficult  to 
frame  such  as  would:  and,  there  being  express 
assent  to  the  terms  of  the  contract  by  both  par- 
ties, the  element  of  mutuality  is  not  wanting. 
The  law  upon  this  subject  in  Ohio  is  too  well 
established  to  need  elaboration.  Jvdy  v. 
Louderman,  48  Ohio  St.  562,  See  also  Lease 
V.  Pennsylvania  Co.  and  Otis  v.  Pennsylvania 
Co.  supra. 

Our  conclusion  is  that  the  contract  set  up  is 
not  interdicted  by  the  statute,  and  that  it  is 
neither  against  puolic  policy  nor  void  for  want 
of  mutuality  or  consideration. 

Judgment  of  the  Circuit  Court  reversed,  and 
that  of  the  Common  Pleas  affirmed. 
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1.  An  ai^reement  to  g^ve  a  person  per- 
maAent  employment  at  stipulated  wages 
if  be  would  give  up  his  business  and  enter  the 


service  of  the  other  party  in  the  same  oocupatioa 
is  not  too  indellnite  to  be  capable  of  enforoe. 
ment  when  properly  construed  as  a  contract  to 
employ  him  so  long  y  the  employer  was  engaged 
in  that  business,  and  bad  work  which  the  em- 
ployee could  do  and  desired  to  do  and  was  able  to 
do  satisfactorily. 

2.   A  contract  for  permanent  employ- 
ment* whereby  one  is  induced  to  give  up  his 


NOTK.— Contract*  for  permanent  em'ployment^  and 
Hmilar  aareementa. 
I.  In  general. 

II.  IndefiniteneM  and  uncertainty. 
in.  lUeaaltty;  public  policy;  restraint  of  Hade. 
IV.  Statute  of  frauds  as  to  contracts  not  to  be 

performed  vrttMn  a  year. 
V.  ComsideratUm, 

a.  OenerallVM 

b.  Mutuality. 

VI.  Substantial  performance  by  employer;  dxity 

of  servant  to  accept  work  offered. 
VII.  Damages  for  brecich  by  employer. 
vni.  Practice  and  pleading. 
85  L.  R.  A. 


I.  IngeneraL 

Most  contracts  of  hiring  either  specify  with  pre- 
cision the  period  for  which  they  are  to  remain  ol>- 
llgatory  or  make  no  provision  whatever  as  to  tbelr 
duration.  In  the  latter  case  the  element  of  uncer- 
tainty may  always  be  eliminated  by  reading  into  the 
agreements  some  usage  of  the  business  In  which 
the  services  are  to  be  rendered,  and  the  rights  of 
the  parties  may  then  be  passed  upon  exactly  as 
though  they  had  themselves  stated  how  long  they 
intended  the  employment  to  last.  In  other  words, 
a  hiring  may.  as  a  general  rule,  be  dealt  with  as 
one  which  Is  to  continue  for  so  many  days,  months. 
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own  similar  buslneaa,  la  not  laokin?  in  mutuality 
because  be  does  not  bind  himself  to  continue  in 
the  employment. 
8«  The  fact  that  an  apreement  whose 
performance  would  otherwise  extend 
beyond  a  year  may  by  the  happening  of 
some  contingency  be  completely  performed 
within  a  year  takes  it  out  of  the  statute  of  frauds. 


4*  The  restraint  of  an  employee  fk*om 
engaging  in  business  so  long  as  he  con- 
tinues m  the  employment  of  a  person  wbo  agrees 
to  give  him  permanent  employment  does  not 
make  the  contract  unlawful  or  against  public 
policy. 

(February  24, 1W7.) 


or  years,  whether  there  is  any  mention  of  time  or   to  time  that  it  cannot  be  enforced.    The  provision 


not. 

Contracts  like  those  reviewed  in  Cabnig  v. 
Carb  belong,  in  some  respects,  to  a  category  of 
their  own,  and  partake  of  the  characteristics  both 
of  the  class  in  which  the  duration  is  specified  by 
the  parties  themselves,  and  the  class  in  which  such 
duration  is  a  matter  of  legal  implication. 

On  the  one  hand,  if  the  servant  is  wrongfully  dis- 
charged, the  damages  (see  subd.  YIL,  infra)  will 
be  estimated  on  the  theory  that  the  employment 
was  to  have  continued  for  a  definite  period,— not 
necessarily,  however,  limited  to  a  year,  though 
that  is  the  longest  time  for  whicb  a  general  hiring 
can  be  presumed  to  last,  wherever  such  a  hiring  is 
treated  as  anything  more  than  a  hiring  at  will. 

On  the  other  hand.these  contracts  are  indefinite  in 
the  sense  that  they  are  not  within  the  purview  of 
the  section  of  the  statute  of  frauds  which  declares 
that  no  action  shall  be  brought  upon  any  agree- 
ment which  is  not  to  be  performed  within  a  year, 
unless  there  is  some  memorandum  thereof  signed 
by  the  party  to  be  charged.    See  subd.  IV.,  infra. 

As  regards  the  circumstances  under  which  agree- 
ments for  permanent  employment  and  the  like  are 
entered  into,  it  will  be  noticed  that  by  far  tbe 
larger  number  of  them  form  a  part  of  some  trans- 
action by  which  a  claim  for  damages  for  personal 
injuries  received  by  the  servant  has  been  com- 
promised. 

In  spite  of  the  theoretical  stability  which  special 
provisions  for  insuring  permanence  impart  to  con- 
tracts of  hiring,  it  may  fairly  be  doubted  whether 
the  actual  benefit  accruing  to  the  servant  is  pro- 
portionally augmented.  Possibly  it  amounts  to 
no  more  than  this,— that  by  a  sort  of  tacit  under- 
standing, the  employer  consents  to  put  up  with  a 
lower  standard  of  capacity  in  the  employee,  and 
permits  him  to  retain  a  position  for  which,  apart 
from  the  agreement,  he  would  not  have  been 
deemed  a  fit  incumbent.  At  least  it  would  seem 
that,  if  there  is  a  complete  restoration  to  health, 
the  promise  of  permanent  employment  can  scarcely 
strengthen  the  hold  of  the  servant  upon  his  place, 
or  place  bim  in  a  situation  appreciably  more  ad- 
vantageous than  if  tbe  duration  of  his  service  were 
left  to  be  decided  by  the  operation  of  the  master^s 
unwiUingness  to  discharge  a  tried  and  competent 
assistant;  for,  like  all  other  contracts  of  hiring, 
these  are  subject  to  the  implied  incident  that  they 
may  be  rightfully  put  an  end  to,  if  the  servant 
misconducts  himself.    See  subd.  III.,  infra. 

The  substance  of  the  decisions  may  be  set  out 
most  conveniently  by  grouping  them  under  subdi- 
visions suggested  by  tbe  elementary  principles  of 
the  law  of  contracts  with  reference  to  which  they 
liave  been  rendered. 

II.  Indeflntteness  and  uncertainty, 

A  general  principle  applicable  to  contracts  of 
biring  is  that  .they  they  are  no<:  incapable  of  en- 
forcement on  the  ground  of  indefiniteness  merely 
because  the  precise  number  of  days,  months,  or 
years  that  the  service  is  to  continue  are  not  speci- 
fied.   McMullan  v.  Dickinson  Co.  (1896)  63  Minn.  406. 

Hence,  a  contract  by  a  railroad  company  to  give 
an  injured  employee  *'steady  and  permanent"  em- 
ployment, as  long  as  he  is  able,  ready,  and  willing 
to  perform  such  services  as  the  company  may  de- 
mand of  him,  is  not  so  vague  and  indefinite  as 
55  L.  R.  A. 


relative  to  the  ability,  readiness,  and  willingness 
of  the  servant  supplies  a  definite  standard  to  which 
the  duration  of  the  contract  may  be  referred. 
Pennsylvania  Co.  v.  Dolan  (1880)  6  Ind.  App.  100 

A  like  rule  pre^'ails  where  the  contract  is  limited 
solely  by  tbe  volition  of  the  servant,  or  the  con- 
tinuance of  the  master's  business. 

Thus,  a  contract  by  which  a  company,  in  consid- 
eration of  the  release  of  a  claim  against  it  for 
damages,  agrees  to  employ  the  claimant  at  speci- 
fied wages  so  long  as  the  company's  works  are  run- 
ning, or  until  the  latter  shall  see  fit  to  quit,  is  not 
void  for  uncertainty.  Carter  White  Lead  Co.  v. 
Kinlin  (1896)  47  Neb.  400,  Belying  on  Pennsylvania 
Co.  V.  Dolan.  8U))ra, 

So  a  contract  is  sufficiently  certain  as  to  time 
where  the  servant  is  to  be  employed  as  long  as  tbe 
business  of  a  corporation  continues,  and  the  serv- 
ant himself  holds  a  specified  number  of  shares  of 
paid-up  stock.  McMullan  v.  Dickinson  Co.  (1896) 
68  Minn.  406. 

A  contract  to  give  a  servant  steady  and  perma- 
nent emplo3rment  as  long  as  he  shall  do  the  work 
properly  is  not  indefinite  as  to  its  term,  for  the 
natural  implication  is  that  tbe  employment  is  to 
last  during  the  servant's  life,  and  the  law  treats 
as  certain  anything  which  depends  on  a  certain 
event.  Harrington  v.  Kansas  City  Cable  R.  Co. 
(1894)  60  Mo.  App.  23!8. 

There  the  court  suggested  that  possibly  a  con- 
tract for  steady  and  permanent  employment  might 
be  construed  as  a  hiring  for  an  indefinite  time,  and 
therefore  determinable  at  the  will  of  either 
party,  if  the  sole  consideration  of  thA  employment 
was  the  services  rendered  during  its  currency,  but 
said  that,  even  if  that  should  be  granted,  another 
principle  must  prevail  where  the  consideration  is 
not  only  the  work  done,  but  tbe  release  of  a  cause 
of  action  against  the  employer. 

Whatever  merit  there  may  be  in  this  distinction 
it  is  scarcely  necessary  to  point  out  that  the  court's 
theory  must  be  modified  pro  tanto  wherever  the 
rule  prevails  that  an  indefinite  hiring  is  not  a  hir- 
ing at  will,  but  a  hiring  for  some  fixed  period  de- 
pending on  usage. 

III.  TllegdlUy:  ptiblic  pcHicy;  restraint  of  trade. 

There  is  no  such  absolute  restraint  of  trade  stip- 
ulated for  as  will  invalidate  a  contract  by  which 
one  person  agrees  to  serve  another  for  tbe  term  of 
his  natural  life  in  the  same  trade.  Such  a  contract 
merely  limits  the  servant  to  the  manner  of  carry- 
ing on  the  trade  viz.,  as  assistant  to  the  employer. 
Wallis  V.  Day  (1887)  2  Meee.  &  W.  ^278,  Murph.  &  H. 
222. 1  Jur.  78. 

In  that  case  Lord  Abinger  in  answer  to  the  ob- 
jection that  the  contract  was  illegal,  cited  15  Yin. 
Abr.  823  (N)  6,  Master  and  servant^  where  it  is  laid 
down  that,  in  order  to  maintain  an  action  against  a 
person  who  contracts  to  serve  another  for  life,  the 
contract  must  be  by  deed.  It  is  somewhat  remark- 
able that,  in  the  principal  case,  neither  counsel  nor 
court  referred  to  these  authorities,  which  are  quite 
in  point,  and  uphold  a  contract  of  a  much  more 
restrictive  character  than  the  one  under  discussion. 

A  contract  by  a  railroad  company,  in  settiement 
of  a  claim  for  personal  injuries,  to  give  an  em- 
ployee permanent  employment  on  a  switch  engrine, 
is  not  void,  as  contrary  to  public  policy,  in  that  it 
83 
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EXCEPTIONS  by  defendant  to  rulings  of  I 
the  Superior  Court  for  Suffolk  County  in  | 
favor  of  plaintiff  in  an  action  to  recover  dam- 
af es  for  breach  of  contract  to  employ  plaintiff.  | 
Overruled,  I 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oharles  S.  Uncoln  and  Ed- 
ward G.  Melimes*  for  defendant: 

Even  had  the  defendant  agreed  to  give  the 
plaintiff  permanent  employment,  the  plaintiff 
must  enter  into  that  employment  in  accord- 
ance with  the  defendant's  usual  methods  of 
employing  men,-— especially »  if  they  became 
known  to  nim  and  were  assented  to. 

2  Chitty.  Cont.  840;  Hunt  v.  Otis  Co.  4  Met. 
464;  Canada  v.  Canada,  6  Cush.  15. 

The  plaintifTs  promise  was  of  such  a  char- 
acter that  the  defendant  could  maintain  no  ac- 


tion upon  a  breach  against  him.  It  was  a 
promise  to  work  at  his  pleasure.  This  marks 
the  want  of  mutuality  between  the  parties,  and 
furnishes  no  consideration  to  the  defendant. 

Tucker  v.  Woods,  12  Johns.  190,  7  Am.  Dec. 
305;  Keep  v.  Goodrieft,  12  Johns.  897;  Wood  v. 
Edwards,  19  Johns.  205;  2  Chitty,  Cont.  lllb 
ed.  1478;  1 -Chitty.  Com.  20,  21,  52;  Euins  v. 
Gordon,  49  N.  H.  457. 

If  the  plaintiff's  alleged  agreement  to  give 
up  his  business  is  to  be  construed  as  meaning 
never,  or  to  refrain  indefinitely,  to  carry  on 
said  business,  it  is  a  contract  in  restraint  of 
trade,  and  void,  as  aniinst  public  policy,  as  it 
is  limited  neither  in  duration  nor  space. 

2  Chitty,  Cont.  11th  Am.  ed.  984;  Palmer  v. 
Stehbins,  3  Pick.  188, 15  Am.  Dec.  204:  Game- 
leell  Fire  Alarm  Teleg.  Co.  v.  Crane,  1003Ias8. 


binds  the  company  to  employ  him,  even  if  inca- 
pable of  service,  for  it  wlil  not  compel  the  com- 
pany to  employ  bim  in  that  event.  Jessup  v.  Chi- 
cago k  X.  W.  R.  Co.  (1891)  82  Iowa.  243.  The  court 
said:  '*Tbe  defendant  insisis  that  this  contract  is 
contrary  to  public  policy,  and  void,  for  the  reason 
tbat  It  does  or  may  bind  the  defendant  to  employ 
the  plaintiff  when  in  fact  he  was  not  so  skilful  and 
otherwise  capable  as  to  be  fit  for  service,  thus  ob- 
ligating the  defendant  to  em  ploy  the  plaintiff  when 
its  duty  and  obligation  to  the  public  forbid  it.  The 
contract  will  not  admit  of  a  construction  which  will 
require  the  defendant  to  keep  the  plaintiff  at 
work  as  an  employee  when  at  any  time  he  is  not 
capable  of  doing  such  work.  The  contract  would 
not  compel  the  defendant  to  permit  the  plaintiff  to 
takechargeof  anengineif  he  is  or  should  he  in- 
capable of  running  it.  The  defendant  is  therefore 
not  required  by  the  contract  to  violate  its  duty  to 
the  public.  We  do  not  determine  whether  the 
plaintiff  may  recover  compensation  when  he  is  un- 
fit to  run  the  engine.  If  the  defendant  should  be 
at  such  times  liable  to  the  plaintiff,  it  would  not  be 
required  to  give  the  plaintiff  work  if  he  should  not 
be  fit  for  any  reason  to  do  it.  [f  the  contract  so 
provides,  or  may  be  so  interpreted,  the  defendant 
would  be  liable  to  plaintiff  for  wages  when  he  may 
be  unfit  to  work  as  an  engiueer.** 

So,  an  agreement  by  a  railroad  company  to  give 
an  injured  employee  ^'steady  and  permanent  em- 
ployment,** as  long  as  he  Is  able,  ready,  and  willing 
to  perform  such  service  as  the  company  may  have 
for  him  to  perform,  is  not  void  as  being  against 
public  policy  on  the  ground  that  the  company,  be- 
ing quasi  public  servant,  cannot  tie  its  hands  by 
such  an  agreement.  Pennsylvania  Co.  v.  Dolan 
(18e2)6Ind.App.  100.  The  court  merely  said  that 
*'the  rights  of  the  public  could  not  be  in  any  manner 
Impaired  or  made  to  suffer  by  holding  the  company 
to  the  contract;"  but  as  it  was  discussing  a  demur- 
rer, and  went  on  to  remark  that  If  the  company 
intended  to  rely  on  the  Incapacity  of  the  servant 
as  a  reason  for  escaping  liability,  tbat  would  be 
matter  of  defense  for  the  answer,  it  may  be  pre- 
sumed that  the  view  taken  was  virtually  the  same 
as  that  explained  in  Jessup  v.  Chicago  &  N.  W.  R. 
Co.  itapra. 

The  same  conclusion  is  Indicated  by  a  decision 
rendered  on  general  principles,  and  without  any 
reference  to  the  question  of  public  policy,  to  the 
effect  tbat  a  servant,  who,  in  consideration  of  his 
releasing  a  claim  for  damages,  is  to  t)e  retained  as 
long  as  he  is  able  to  do  the  work,  may  be  discharged 
for  any  conduct  in  respect  to  the  use  of  intoxicat- 
ing liquors,  which  would  render  the  retention  neg- 
ligence on  the  part  of  the  company  toward  its 
passengers.  Smith  v.  St  Paul  &  D.  K.  Co.  (1685)  60 
Minn.  33a 

"  L.  R.  A. 


IV.  statute  of  frauds,  as  to  contracts  not  to  be  per- 
formed within  a  year. 

Contracts  of  the  kind  now  under  discussion  come- 
under  the  general  principle  that,  where  the  per- 
formance of  a  contract  depends  upon  a  contin- 
gency, or,  in  other  words,  where  it  is  capable  of  a 
complete  performance  within  a  year,  it  is  not 
within  the  statute,  even  though  the  parties  may 
contemplate  as  possible  a  much  longer  continuance 
of  the  contract.  See  Peter  v.  Compton,  Skin.  368. 
1  Smith,  Lead.  Cas.  f^h  Am.  ed.  p.  58d,  and  notes;  2 
Parsons,  Cont.  p.  45;  8  Parsons,  Cont.  p.  90. 

This  principle  has  been  applied  with  reference  to 
the  contingency  of  death,  where  the  contract  was 
to  give  an  injured  employee  '^steady  and  perma- 
nent employment,"  Pennsylvania  Co.  v.  Dolan 
(18RS)  6  Ind.  App.  109. 

To  employ  a  person  as  long  as  he  shall  properly 
do  the  work  assigned  to  him.  Harrington  v.  Kan^ 
sas  aty  Cable  R.  Co.  (1894)  60  Mo.  App.  228. 

To  retain  an  injured  servant  in  the  employment 
of  the  master  until  he  gets  well,  and  to  pay  him  so 
much  per  day,  whether  he  is  able  to  work  or  not. 
East  Tennessee,  V.  &  G.  R.  Co.  v.  Staub  ( 1881>  7  Lea, 
397. 

As  bearing  upon  this  subject.  It  may  be  noticed 
that  a  contract  to  serve  another  person  during  the 
natural  term  of  the  servant^s  life  is  not  within  the 
statute.  Kent  v.  Kent  (1875)  62  X.  Y.  500,  20  Am. 
Uep.  502.  Approving  Dresser  v.  Dresner  (1861)  85 
Barb.  578;  Updike  v.  Ten  Broeck  (1W6)  32  N.  J.  L. 
105. 

Similarly  it  has  been  held  that  the  statute  does 
not  cover  a  contract  to  employ  a  person  at  speci- 
fied wages  so  long  as  the  works  of  the  employer 
are  kept  running,  or  until  the  employee  shall  see 
fit  to  quit.  Carter  White  Lead  Co.  v.  Kinlln  (1896) 
47  Neb.  409,  CiUng  Pennsylvania  Co.  v.  Dolan  (1898) 
6  Ind.  App.  109. 

Nor  an  agreement  givinir  a  person  a  position  as 
engineer  so  long  as  he  desires  to  be  employed. 
East  Line&  K.  Biver  R.  Co.  v.  Scott  (1888)  72  Tex.  70. 

In  Ketzer  v.  Jacob  Dold  Packing  Co.  (1894)  58  Mo. 
App.  264,the  court  declined  to  pass  upon  the  question 
whether  a  provision  in  a  compromise  agreement^ 
tbat  a  master  should  employ  an  injured  servant  for 
such  length  of  time  as  the  latter  should  desire,  was 
within  the  statute,  but  the  more  recent  ruling  by 
the  same  court.  In  Harrington  v.  Kansas  City  Gable 
R.  Co.  (1894)  00  Mo.  App.  223,  would  appear  to  bring 
the  views  of  that  court  Into  line  with  those  ex- 
pressed in  the  two  cases  last  cited. 

One  court,  in  a  case  where  the  breach  by  the 
employer  occurred  during  the  first  year  of  the  em- 
ployment, confined  itself  to  ruling  that  a  verbal 
promise  to  furnish  steady  employment,  but  not 
specifying  any  time  during  which  it  was  to  be 
furnished,  was  valid  for  one  year  at  least.  Hobba> 
v.  Brush  Electric  Light  Co.  (1889)  75  Mich.  56a 
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51,  29  L,  R.  A.  678;  Bishop  v.  Palmer,  146 
Mass.  469;  Alger  v.  Thacher,  19  Pick.  58,  31 
Am.  Dec.  119. 

The  plaintiff  was  only  to  be  employed  when 
the  defendant  had  any  work  of  his  peculiar 
kind  to  do.  It  was  for  the  defendant  to  say 
whether  he  needed  the  plaintiff's  services. 
The  plaintiff  did  not  claim  work  when  there 
was  none  to  be  done,  and  there  was  no  evi- 
dence to  show  how  much,  if  any,  the  defend- 
ant had  for  him  to  do,  and  there  is,  therefore, 
no  definite  or  intelligent  basis  upon  which  the 
plaintiff  can  grounda  claim  for  damages. 

1  Chitty,  Cont.  92.  93;  Fogg  v.  Price,  145 
Mass.  518;  2  Chitty,  Cont.  1477;  Waterman  v. 
Meige,  4  Cush.  497;  Fartoell  v.  Mather,  10  Al- 
len, 822,  87  Am.  Dec.  641;  Parker  v.  Tainter, 
128  Mass.  185;  Freeland  v.  Rite,  154  Mass.  257, 
12  L.  R.  A.  561 ;  White  v.  Bigehw,  154  Mass. 


598;  Hunt  v.  0<mO.  4Me.  467;  Pray  v.  Clark, 
118  Mass.  283;  LynesY.  Hayden,  119  Mass.  488. 

No  damages  would  be  recoverable  for  the 
breach  of  such  an  agreement. 

Davie  v.  Lumberman's  Min.  Co,  98  Mich. 
491.  24  L.  R,  A.  857. 

The  contingencies  that  might  determine  it 
earlier  would  not  take  the  case  out  of  the  stat- 
ute, if  the  parties  themselves  clearly  contem- 
plated that  it  would  extend  beyond  a  year. 

Doyle  V.  Dixon,  97  Mass.  208,  98  Am.  Dec. 
80;  Hill  V,  Hooper,  1  Gray,  131. 

Messrs.  Sherman  L.  Whipple  and 
William  R.  Sears,  for  plaintiff: 

The  fact  that  the  parties  did  not  in  figures 
state  the  exact  duration  of  the  term  of  employ- 
ment does  not  invalidate  the  contract. 

Avery  v.  Tyringham,  8  3Ia8S.  180,  8  Am. 
Dec.  105. 


V.  CoTWideration. 

a.  OeneraUy, 

Ad  afirreement  by  the  servant  to  release  the  em- 
ployer from  liability  for  damages  is  a  sufficient 
coDsideration  to  support  a  promise  to  furnish 
steady  employment.  Hobbs  v.  Brush  Electric 
Light  Co.  (1888)  75  Mich.  550;  Pennsylvania  Co.  v. 
Dolan  (1862)  6  Ind.  App.  109. 

Or  a  promise  of  employment,  as  long  as  the  busi- 
ness is  carried  on.  Carter  White  Lead  Co.  v.  Kin- 
llD  (1886)  47  Neb.  408. 

Or  a  promise  of  employment  for  so  long  as  the 
servant  may  desire.  East  Line  &  R.  River  R.  Co. 
V.  Seott  (1888)  72  Tex.  70. 

The  same  principle  is  obviously  assumed  to  be 
correct  in  all  the  other  cases  cited  in  the  present 
note,  even  where  the  question  was  not  raised.  Re- 
specting the  prevention  of  litigation  as  a  considera- 
tion for  a  contract,  1  Parsons,  Cont.  p.  467  and  1 
Chitty,  C^nt.  p.  46,  may  be  consulted. 

b.  MutuaHty, 

Many  refined  distinctions  have  been  drawn  in  the 
cases  in  which  the  objection  of  the  want  of  mu- 
tuality has  been  raised.  These  it  would,  of  course, 
be  beyond  the  scope  of  this  note,  to  discuss.  Per- 
haps the  most  Important  principle  to  be  remem- 
bered in  the  present  connection  Is  that  a  contract 
does  not  lack  mutuality  merely  because  every  ob- 
ligation of  the  one  party  is  not  met  by  an  equiva- 
lent counter  obligation  of  the  other  party.  Carter 
White  Lead  Co.  v.  Klnlin  (1896)  47  Neb.  409. 

In  Pennsylvania  Co.  v.  Dolan  (1892)  6  Ind.  App. 
108,  an  agreement  by  a  railroad  company  to  give 
an  injured  employee  'Steady  and  permanent  em- 
ployment," In  consideration  of  his  releasing  the 
company  from  further  liability  for  his  Injuries, 
was  attacked  on  the  ground  that  it  lacked  mutu- 
ality. The  position  of  the  defendant's  counsel  was 
that  in  every  contract  of  hiring  there  must  be  a 
twofold  obligation,— on  the  part  of  the  employer, 
to  hire,  and  on  the  part  of  the  employee,  to  serve, 
—and  that  these  correlative  obligations  must  bind 
both  parties  for  a  definite  flme.  He  also  insisted 
that  an  employment  for  an  indeflnite  time  Is  an 
employment  at  the  will  of  the  parties,  and  there- 
fore, when  the  term  of  service  is  left  to  the  discre- 
tion of  either.  It  is  at  the  will  of  either.  Tu  this 
argument  the  court  replied  as  follows: 

'These  propositions  are  doubtless  correct  as  ab- 
stract statements  of  law,  and  whatever  force  they 
might  have  when  applied  to  an  ordinary  case  of 
hire,  they  can  have  no  application  where  the  con- 
sideration for  the  employment  is  paid,  partially  at 
least,  as  it  was  here,  in  advance.  Suppose  that,  in- 
stead of  the  release  executed  by  the  appellee,  he 
bad  paid  the  appellant  $500  in  cash,  in  considera- 
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tion  of  which  the  latter  had  agreed  to  employ  the 
former  as  a  flagman  in  its  yards,  during  his  life,  at 
the  rate  of  $2  per  day.  Could  It  be  held  that  the 
want  of  mutuality  would  entitle  the  appellant  to 
keep  the  S50(),  and  after  a  few  months  of  employ- 
ment and  without  any  fault  on  his  part,  discharge 
him?  We  think  not.  There  is  no  want  of  mutual- 
ity In  such  a  case.  The  appellee  has  parted  with 
value  and  the  appellant  owes  him  a  reciprocal 
obligation,  and  that  is  to  furnish  him  work  at 
stated  wages  to  enable  him  to  make  a  living,  or 
partly  so.  There  is  no  difference  in  principle  be- 
tween the  case  supposed  and  the  one  in  hand. 
Here  the  appellee  has  relinquished  a  claim  against 
the  appellant  that  had  a  certain  value.  He  has 
placed  It  beyond  his  power  to  recover  upon  that 
claim,  and  the  appellant  has  received  a  correspond- 
ing benefit.  The  appellant,  recognizing  bis  obliga- 
tion in  the  premises,  gives  the  appellee  employ- 
ment for  a  short  time,  and  then,  without  the  lat- 
ter's  fault,  and  without  any  Just  cause,  and  in  vio- 
lation of  the  terms  of  its  agreement,  dischargee 
him  and  leaves  him  in  his  crippled  condition  to 
buffet  with  the  world  as  best  he  can.  This  is.  In 
our  estimation,  a  flagrant  breach  of  contract,  and 
courts  exist  to  a  poor  purpose  if  they  can  give  no 
redress  for  such  a  wrong." 

In  line  with  this  decision  are  the  following: 

A  contract  of  service  is  not  invalid  on  the  ground 
of  lack  of  mutuality,  because  the  master  binds 
himself  to  furnish  employment  for  a  definite  or 
Indefinite  period  not  depending  on  his  own  voli- 
tion, and  at  the  same  time  gives  the  servant  the 
option  of  releasing  himself  from  the  contract 
whenever  he  sees  fit.  Carter  White  Lead  Co.  v. 
Klnlin  (1896)  47  Neb.  408. 

The  objection  of  a  want  of  mutuality  in  such  a 
contract  will  not  be  sustained  merely  for  the  rea- 
son that  the  claim  for  damages  is  not  shown  to  be 
one  which  can  be  enforced.  Ibid.  LSee  generally, 
as  to  the  principle  here  applied,  1  Chitty,  Ck)nt.  29, 
and  cases  cited.] 

An  agreement  by  a  railroad  company  to  give  an 
injured  employee  work  for  so  long  a  period  as  he 
may  desire,  in  consideration  of  his  releasing  the 
company  from  liability,  is  not  void  for  want  of 
mutuality.  No  reciprocal  promise  binding  the 
servant  to  serve  the  employer  is  necessary  In  such 
a  case,  as  the  compromise  Is  a  consideration  suffi- 
cient to  support  the  contract.  East  Line  &  R. 
River  R.  Go.  v.  Scott  (1888)  7S  Tex.  70. 

A  release  of  a  claim  for  damages  by  an  employee 
against  his  employer,  In  consideration  that  the  lat- 
ter shall  give  him  work  as  long  as  he  is  able  to 
perform  it  Is  not  void  for  want  of  mutuality.  By 
releasing  the  claim  the  employee  pays  in  advance 
fov  an  optional  contract,  and  having  done  this,  he 
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The  fact  that  the  contract  is  uncertain  as  to 
its  duration  at  the  time  of  its  inception  does 
not  destroy  its  validity. 

Parker  v.  Russell,  138  Mass.  74. 

Cases  where  the  promise  is  to  continue  to  do 
something  until  an  implied  contingency  occurs, 
as,  for  instance,  to  pay  during  the  promisee's 
life,  to  pay  during  the  life  of  another;  to  board 
the  promisee  during  his  life;  toeducatea  child; 
to  support  a  child:  to  pay  during  coverture, — 
are  not  within  the  statute. 

Browne,  Stat.  Fr.  §  276,  and  cases  cited. 

Morton*  J.,  delivered  the  opinion  of  the 
court: 

There  was  evidence  tending  to  show  that  the 
defendant  agreed  that  if  the  plaintiff  would 
give  up  his  business,  which  was  that  of  an 
enameler,  and  enter  his  service  in  the  same  oc- 
cupation, he  would  furnish  him  with  perma- 
nent employment  at  stipulated  wages;  that  the 
plaintiff  gave  up  his  business,  and  entered  the 
defendant's  employment,  and  continued  therein 
several  months,  receiving  wages  at  the  rate 
agreed,  when  the  defendant  suspended  his  em- 
ployment, and  finally  ceased  altogether  to  em- 
ploy him,  though  he  had  work  of  the  kind  which 
the  plaintiff  was  to  do.  The  defendant  contends 


that  the  contract  is  too  indefinite  to  be  capable 
of  enforcement;  that  it  is  within  the  statute  of 
frauds:  that  the  plaintiff's  agreement  to  give 
up  his  business  was  unlawful;  and,  there- 
fore, the  contract  is  void  for  want  of  consider- 
ation; and  that  the  action  cannot  be  maintained 
on  the  declaration. 

To  ascertain  what  the  parties  intended  by 
"permanent  employment,"  it  is  necessary  to 
consider  the  circumstances  surrounding  the 
making  of  the  contract,  its  subject,  the  situa- 
tion and  relation  of  the  parties,  and  the  sense 
in  which,  taking  these  things  into  account,  the 
words  would  be  commonly  understood;  for  it 
fairly  may  be  assumed  that  the  parties  used 
and  understood  them  in  that  sense.  Schuylkill 
Nav,  Co.  V.  Mo(yre,  2  Whart.  491.  Looking  at 
the  matter  in  that  way,  we  think  that  the 
words  would  be  commonly  understood  as 
meaning  that  so  long  as  the  defendant  was  en- 
gaged in  enameling,  and  had  work  which  the 
plaintiff  could  do,  and  desired  to  do,  and  so 
long  as  the  plaintiff  was  able  to  do  his  work 
satisfactorily,  the  defendant  would  employ 
him,  and  that  in  that  sense  the  employment 
would  be  permanent;  that  is,  the  plaintiff  would 
be  under  no  necessity  of  looking  for  work  else- 
where, but  could  rely  on  the  arrangement  thus 


has  a  right  to  have  it  remain  optioDal  with  him, 
how  ionir  he  will  continue  to  work  for  the  em- 
ployer, while  the  latter  owes  him  a  reclprooal  duty 
to  furnish  him  with  work,  so  long  as  he  is  able  to 
perform  it.  Smith  v.  St  Paul  &  D.  R.  Co.  (1B05)  eu 
Minn.  880. 

An  airreement  by  a  corporation  to  employ  a  per- 
son at  a  stated  salary  as  long  as  its  business  con- 
tinues, provided  he  discharges  his  duties  efficiently, 
and  continues  to  hold  in  his  own  name  a  specified 
amount  of  the  capital  stock,  is  supported  by  mut- 
ual consideration  on  both  sides.  Here,  if  the  serv- 
ant disposes  of  his  stock,  the  employer  suffers  a 
loss,  while  if  the  employer  ceases  doing  business* 
the  servant  is  injured.  McMullan  v.  Dickinson 
Co.  asee)  es  Minn.  405. 

VI.  SubstarUiaX  performance  hy  employer;  duty  of 
servant  to  accept  ivork  offered. 
A  refusal  to  perform  the  conditions  imposed 
upon  him  by  the  contract  will  prevent  recovery  by 
an  employee  for  a  breach  of  a  contract,  whereby 
the  employor  was  released  from  liability  for  in- 
juries sustained  by  the  employee,  in  consideration 
of  the  latter^s  being  given  permanent  employment, 
where  it  appears  that  he  refused  to  accept  a  position 
within  the  terms  of  the  contract.  The  mere  fact 
that  notice  of  the  appointment  was  delayed  one 
day  will  not  excuse  such  refusal.  Chicago,  B.  k 
Q.  K.  Co.  V.  Cochran  (1894)  42  Neb.  681. 

vn.  Damaaea  for  breach  by  employer. 
In  Pennsylvania  Co.  v.  Dolan  (1882)6  Ind.  App. 
100,  the  court,  having  determined  that  a  contract 
for  ^'steady  employment"  as  long  as  the  servant 
was  able  and  willing  to  do  the  work,  was  suffi- 
ciently definite  as  to  time  to  be  enforceable,  held 
that  the  amount  of  the  recovery  for  its  breach 
should  be  estimated  with  reference  to  the  princi- 
ple that  the  measure  of  damages  for  the  breach  of 
a  contract  to  employ  a  person  for  so  many  days, 
months,  or  years,  is  the  sum  due  to  him  as  wages 
at  the  time  of  the  trial,  together  with  compensa- 
tion tor  the  future  benefit  the  plaintiff  would  prob- 
ably have  realized  under  the  contract,  iwith  the 
proper  deductions.  Sedgw.  Damages,  8th  ed.  M  608, 
66^. 

^  It  would  seem  only  proper  that  such  a  rule 
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should  be  followed  where  the  duration  of  the  con- 
tract depends  solely  on  the  will  of  the  servant,  for 
it  is  clear  that  the  right  of  the  servant  to  terminate 
the  service  at  his  own  volition  is  the  controlling 
factor  of  any  contract  of  the  class  under  discus- 
sion, in  which  that  right  is  reserved.  Other  author- 
ities, however,  are  to  a  different  effect.  Thus  it 
has  been  held  that  in  order  to  recover  more  than 
merely  nominal  damages  in  an  action  for  refusing 
to  accept  the  services  of  one  who  has  compromised 
a  claim  for  damages,  in  conslderadon  of  his  being 
given  work  for  so  long  a  period  as  he  wills,  the 
plaintiff  must,  either  before  or  at  the  time  he  de- 
mands the  performance  of  the  contract,  exercise 
his  option  as  to  the  length  of  the  period  during 
which  he  desires  that  the  employment  shall  con- 
tinue. Until  he  thus  exercises  his  option,  the  con- 
tract is  not  sufficiently  definite  to  be  enforced. 
East  Line  &  K.  River  R.  Co.  v.  Scott  (1888)  72  Tex.  70. 
There  the  understanding  was  that  the  employment 
was  to  be  for  11  fe,  but  the  plaintiff  declared  on  an 
optional  contract.  The  court  said  that,  taking  the 
contract  as  giving  the  plaintiff  the  right  to  termin- 
ate the  service  when  he  pleased,  the  case  was  one 
for  the  application  of  the  rule  that,  when  the  tenn 
of  service  is  left  to  the  discretion  of  either  party, 
or  the  term  left  indefinite,  either  party  may  put  an 
end  to  it  at  will.  It  was  therefore  merely  a  case  of 
a  breach  of  a  contract  for  future  services  which 
the  defendant  was  not  bound  to  accept.  The  serv- 
ant had  the  right  to  change  the  character  of  the 
contract,  but  until  that  right  was  actually  exercised 
the  incidents  of  the  contract  remained  as  though 
the  right  had  not  been  reserved. 

Similarly,  it  has  been  held  that,  where  a  contract 
for  the  employment  of  a  person  in  a  particular  bus- 
iness as  long  as  the  latter  may  elect  to  serve,  has 
been  broken  by  the  employer,  the  employee,  if  be 
has  never  fixed  by  his  election  the  period  of  service, 
cannot  recover  substantial  damages,  inasmuch  as 
the  obligation  violated  is  too  uncertain  to  furnish 
a  basis  for  measuring  the  damages.  BoUes  v.  Sachs 
(1887)  87  Minn.  315.  The  court  reasoned  as  follows: 
*'But  here  we  come  to  a  difficulty  which  must  avoid 
the  verdict,lnvolving,  as  it  does,  a  receiving  of  some 
$1,100  for  the  breach  of  this  agreement.  The  dam- 
ages so  assessed  consisted  of  the  supposed  loss  of 
the  profits  of  the  business  for  a  little  more  than  a 
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made.  So  conslraed,  the  contract  would  be 
capable  of  eu force ment,  and  there  would  be 
no  want  of  mutuality  because  the  plaintiff 
might  not  have  bound  himself  to  continue  in 
the  defendant's  employment.  The  construction 
contended  for  by  the  defendant,  namely,  that 
it  was  for  him  to  say  whether  he  needed  the 
plaintiff's  services  or  not,  would  put  the  plain- 
tiff entirely  at  the  defendant's  mercy,  and,  in 
view  of  the  fact  that  the  plaintiff  was  to  give 
up  his  business  to  enter  the  defendant's  em- 
ployment, would  be  such  an  agreement  as  he 
could  not  reasonably  have  been  expected  to 
make.  See  Busaell  v.  AUerton,  108  N.  Y.  388. 
On  the  other  hand,  it  would  be  equally  un- 
reasonable to  hold  that  the  defendant  could 
have  intended  to  bind  himself  to  employ  the 
plaintiff  so  long  as  they  both  lived,  regardless 
of  his  continuing  in  the  enameling  business,  or 
of  the  plaintiff's  rendering  satisfactory  service. 
The  plaintiff  does  not,  indeed,  contend  for  such 
a  construction.     If  it  is  difficult,  as  the  defend- 


ant insists  that  it  is.  to  lay  down  a  rule  for  esti- 
mating the  damages  arising  from  the  breach  of 
such  a  contract  as  we  have  construed  this  to  be, 
the  difficulty  is  no  greater  than  exists  in  many 
other  cases,  and  does  not  present  an  io super- 
able  objection  to  recovery. 

The  construction  which  we  have  given  to  the 
contract  disposes  of  the  defense  of  the  statute 
of  frauds.  It  has  been  repeatedly  held  that,  if 
an  agreement  whose  performance  would  other- 
wise extend  beyond  a  year  may  be  completely 
performed  within  a  year  on  the  happening  of 
some  contingency,  it  is  not  within  the  statute 
of  frauds.  Peters  v,  Westborough,  19  Pick.  364, 
81  Am.  Dec.  142;  Lyon  v.  King,  11  Met.  411, 
45  Am.  Dec.  219;  Doyle  y.  Dixon,  97  Mass.  208, 
93  Am.  Dec.  80;  Worthy  v.  Jones,  11  Gray, 
168,  71  Am.  Dec.  696;  JSomerbv  v.  ISnntin,  118 
Mass.  279,  19  Am.  Rep.  459;  Bartlett  v.  Mystic 
Riter  Corp.  151  Mass.  435;  McGregor  v.  Mc- 
Gregor, L.  R.  21  O.  B.  Div.  424.  In  this  case 
to  say  nothing  of    other    contingencies,  the 


year  interreniDg  between  the  time  of  the  plaintlff^s 
discharge  and  tbe  time  of  the  trial.  The  difficulty 
to  which  we  refer  is  the  want  of  certainty  in  tbe 
contract  respecting  the  period  of  service.  The  con- 
tract was  perhaps  effectual  to  give  to  tbe  plain- 
tifr  the  option  to  himself  fix  the  duration  of  it;  but 
unless  he  exercised  that  election,  and  actaally  de- 
termined the  period  so  as  to  make  certain  that 
which  by  the  terms  of  the  contract  was  uncertain, 
he  could  recover  only  for  the  period  of  his  actual 
service.  He  could  not  recover,  as  damages  for  the 
breach  of  tbe  contract,  the  profits  or  remuneration 
which  the  business  might  have  yielded  during  any 
period  beyond  the  time  when  the  contract  was 
broken  and  the  employment  terminated.  It  is  self- 
evident  that  courts  can  neither  specifically  enforce 
contracts,  nor  award  substantial  damages  for  their 
breach,  when  tbey  are  wanting  in  certainty.  Dam- 
ages cannot  be  measured  for  tbe  breach  of  an  ob- 
ligation when  tbe  nature  or  extent  of  tbe  obligation 
is  unknown,  being  neither  certain  nor  capable  of 
being  made  certain.  It  does  not  appear  that  the 
plaintiff  ever  determined  that  he  would  continue 
in  this  business  for  any  definite  period,  or  that  he 
declared  his  election  in  this  respect.  Had  he  not 
been  discharged,  be  might  at  will,  at  any  time  after 
t  be  making  of  the  contract,  have  himself  aban- 
doned the  employment  because  of  dissatisfaction  in 
respect  to  the  profits,  or  for  any  other  reason. 
Since  the  period  of  his  service  was  thus  left  to  de- 
pend upon  his  mere  volition,  and  never  became 
fixed,  it  cannot  be  assumed  that  be  would  have 
voluntarily  remained  in  this  employment  up  to  the 
time  of  tbe  trial,— more  than  a  year,— so  as  to  jus- 
tify an  assessment  of  damages  upon  that  theory. 
Perhaps  tbe  defendants  could  not,  by  abruptly 
breaking  the  contract,  by  discharging  the  plaintiff, 
deprive  him  of  the  right  to  exercise  his  option  to 
fix  a  definite  and  reasonable  period  of  service. 
But,  though  he  might  have  exercised  and  declared 
his  election  even  when  he  was  notified  of  his  dis- 
charge (assuming  that  his  discharge  was  unjustifi- 
able), and,  by  then  tendering  performance  under 
the  terms  thus  reduced  to  certainty,  have  placed 
himself  in  a  position  to  recover  damages  measured 
with  reference  to  the  terms  of  tbe  contract  thus 
fixed,  he  does  not  appear  to  have  done  so.  For  the 
reasons  above  set  forth  the  verdict  cannot  stand.'* 
The  view  adopted  in  these  decisions  is  far  from 
satisfactory.  The  essential  feature  of  al  1  such  con- 
tracts is  that  the  master^s  obligation  to  employ  is 
coextensive  with  the  term  of  tbe  servant^s  natural 
life  if  the  latter  so  desires.  In  other  words^  he  has 
paid  a  certain  consideration  for  a  contract  which, 
85  U  R.  A. 


as  to  duration,  is  optional  on  bis  own  side,  and 
compulsory  on  the  side  of  the  master.  The  doc- 
trine of  the  Minnesota  and  Texas  courts  is  that  the 
right  to  exercise  the  option  is  lost  if  the  servant 
omits  to  state  bis  wishes  before  the  contract  is 
broken.  It  is  difficult  to  see  bow  this  position  dif- 
fers from  an  assertion  that  the  master  may  take 
advantage  of  bis  own  wrong.  The  optional  rights 
of  the  servant  are  clearly  a  mere  pretense  if  they 
can  be  cut  off  by  the  simple  method  of  refusing  to 
take  him  into  tbe  employment  stipulated  for,  or 
discharging  him  after  tbe  commencement  of  his 
service. 

After  a'refusal  to  accept  his  services,  or  a  wrong- 
ful discharge,  the  servant  should,  according  to  all 
legal  analogies,  l)e  considered  as  constructively  en- 
gaged in  the  employment  to  which  he  is  entitled, 
until  the  law  has  finally  declared  what  compensa- 
tion he  shall  receive.  The  master  certainly  cannot 
complain  that  his  position  is  rendered  worse  than 
that  which  he  deliberately  assumed  when  he  made 
the  contract,  if  he  is  forced  to  pay  any  damage 
which  the  servant  has  a  right  to  receive  as  a  result 
of  the  exercise  of  bis  option,  whether  it  is  exer- 
cised before  or  after  the  breach  of  the  contract. 
It  is  surely  nothing  but  the  narrowest  of  techni- 
calities to  debar  tbe  servant  from  expressing  his 
will  by  bis  petition,  or  even  by  some  statement 
pending  the  trial  of  bis  action. 

VIII.  ProxiieeaxuivUadi'nQ, 

In  a  suit  for  damages  for  tbe  breach  of  a  con- 
tract to  give  an  injured  employee  steady  and  per- 
manent employment,  in  consideration  whereof  he 
released  tbe  employer  from  all  liability,  tbe  re- 
lease need  not  lie  filed  with  the  complaint  as  an  ex- 
hibit, as  tbe  action  is  on  the  promise  to  do  the  things 
for  which  the  release  was  given,  and  not  on  the  re- 
lease itself.  Pennsylvania  Co.  v.  Bolan  (1802)  6Ind. 
App.  109. 

There  is  no  fatal  variance  between  tbe  proof  and 
the  complaint,  where  the  averment  is  that  the  em- 
ployment is  to  be  ^*steady  and  permanent"  and  the 
testimony  of  the  plaintiff  is  that  the  defendant  em- 
ployed him  for  tbe  term  of  his  natural  life.    IMd. 

The  consideration  of  a  compromise  agreement 
containing  a  provision  that  tbe  servant  is  to  be  em- 
ployed for  such  length  of  time  as  he  shall  wish, 
must  be  returned  before  the  servant  will  be  per- 
mitted to  maintain  an  action  for  the  original 
claim,  lletzer  v.  Jacob  Dold  Packing  Co.  (1894)  58 
Mo.  App.  264.  C.  B.  L. 
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contract  would  have  been  completely  per- 
formed if  the  defendant  had  ceased  to  carry  on 
business  within  a  year. 

The  contract  did  not  impose  an  unlimited 
restraint  upon  the  plaintiff,  but,  at  the  most, 
only  restrained  him  from  engagine:  in  business 
so  long  as  he  continued  in  the  employment  of 
the  defendant.  There  was  nothing  unlawful 
or  against  public  policy  in  such  a  contract. 
M<yrae  Twist  DriU  d  Mach.  Co.  v.  Morse,  108 
Mass.  73,  4  Am.  Rep.  813. 

The  defendant  did  not  demur  to  the  declara- 
tion, and,  although  his  answer  raised  certain 
objections  to  it,  he  seems  to  have  been  content 
to  go  to  trial  on  it  as  it  stood.    He  does  not 


claim  that  he  was  misled  by  it  as  to  the  real 
nature  of  the  plaintiff's  demand,  and  we  do 
not  think  that  the  declaration  was  so  fatally 
defective  as  to  require  the  court  to  instruct  the 
Jury  that,  at  the  stage  of  the  case  at  which  the 
request  was  present^,  the  action  could  not  be 
maintained.  Moor  v.  Bostcell,  5  Mass.  305: 
Tlaverh ill  Loan  cfc  Fund  Asto.  v.  Cronin,  4  Al- 
len, 141. 

Whether  the  contract  was  waived  or  annulled 
was  properly  submitted  by  the  court  to  the  jury, 
and  decided  by  them  adversely  to  the  defendant. 
It  was  a  question  of  fact  for  them  to  decide. 

Exceptions  overruled. 
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STATE    of  North    Dakota 

V. 

William   Wilder  PANCOAST,  Plff.  in  Err, 
(5  X.  D.  514.) 

*1.  UBderfl7818,  ComfK  Laws,  provid- 
ing for  a  chancre  of  place  of  trial  in  cer- 
tain orinainal  oases,  a  trial  does  not  befrin  until 
the  jury  is  impaneled:  and  a  cbanfrc  of  venue 
granted  before  that  time  is  granted  **bef  ore  the 
trial  is  begun." 

2*  Where  an  accused  charged  with  the 
crime  of  murder  has  established  his 
rig^ht  to  achann^e  of  place  of  trial  to  tbeeat- 
Isfaction  of  the  court,  he  may,  in  open  court, 
consent  that  the  case  be  sent  for  trial  to  the  dis- 
trict  court  of  some  county  that  is  not  ''near  or 
adjoininfr'*  the  county  of  original  venue;  and,  af- 
ter trial  in  the  court  to  which  the  case  is  so  sent 
by  his  request,  he  cannot  be  heard  to  object  to 
the  jurisdiction  of  such  court. 

8.  A  motion  to  set  aside  an  information 
cannot  be  made  after  a  plea  of  not  guilty 
and  one  trial  upon  that  plea.  Neither  can  the 
point  be  raised  by  motion  in  arrest.  Under  our 
statutes,  a  motion  in  arrest  only  reaches  defects 
that  are  available  on  demurrer. 

4«  While  a  Jury  was  beings  impaneled* 
the  state  had  exercised  five  of  the  six 
peremptory  challeni^s  allowed  by  law. 
The  state  challenged  a  proposed  Juror  for  cause. 
The  examination  of  the  Juror  disclosed  that  he 
was  generally  disqualified.  The  court,  however, 
denied  the  challenge,  and  thereupon  the  state 
challenged  the  Juror  peremptorily.  Immediately 
thereafter  the  court  sustained  the  challenge  for 
cause,  and  the  Juror  stepped  aside.  Subsequently 
the  court  permitted  the  state  to  exercise  another 
peremptory  challenge.    Held,  no  error. 

6.  It  is  the  duty  of  the  state's  attorney 
to  indorse  upon  an !  information,  at  the 
time  of  filing  the  same,  the  names  of  all  witnesses 
for  the  state  known  to  him  at  that  time:  and  or- 
dinarily no  witnesses  should  be  permitted  to  tes- 

^Headnotes  by  Bartholomew,  J. 

Note.— Among  the  Important  questions  involved 
in  the  above  case  particular  interest  attends  that 
of  the  cross-examination  of  the  defendant.  On 
this  question,  see  People  V.  Tice  (N.  Y.)  15  L.  K.  A. 
660. 
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tify  for  the  state  whose  names  are  not  so  indorsed, 
unless  it  is  clearly  made  to  appear  that  such  wit- 
nesses were  not  known  to  the  staters  attorney  at 
the  time  of  filing  the  information;  but  upon  a 
second  trial  upon  the  same  information  this  rule 
will  not  apply  to  witnesses  for  the  state  who  tes- 
tified upon  the  first  trial,  without  objection  on 
the  part  of  the  accused. 

6.  It  is  not  error  to  permit  preliminary 
questions  to  be  answered  when  such 
answers  lead  up  to  or  connect  what  follows  either 
In  the  testimony  of  the  witne^  under  examma- 
lion  or  any  other  witness  who  testifies  in  the  case, 
even  though  the  relevancy  of  such  questions 
may  not  be  apparent  when  asked. 

7.  An  accomplice,  as  a  witness,  caAnot 
by  any  means  corroborate  himself, 
within  the  meaninirot  the  statute  which  requires 
the  testimony  of  an  accomplice  to  be  corrobo- 
rated in  order  to  warrant  conviction;  but  the 
state  has  the  right  to  Introduce,  through  the  ac> 
complice,  all  matters  of  probative  force  in  the 
case  to  which  he  can  testify,  whether  written  or 
otherwise,  in  order  to  make  his  testimony  as 
strong  and  inherently  probable  as  the  facts  will 
warrant. 

8.  The  flight  and  secretion  of  the  ac- 
cused may  always  be  shown;  and.  to  this  end.  it 
is  entirely  proper  to  prove  by  the  oflloers  of  the 
law  what  steps  were  taken  by  them  to  locate  and 
arrest  the  accused. 

9.  While  it  is  true  in  this  jurlsdtctioB 
that  the  cross-examination  of  a  wit- 
ness (except  as  to  matters  affecting  credibilliy^ 
must  be  confined  to  the  subjects  to  which  the  d'i* 
rect  examination  was  addressed,  }'et  this  does  not 
limit  cross-examination  to  the  particular  facts  to 
which  the  witness  testified  on  direct  examination. 
A  subject,  having  been  once  opened,  may  be  ex- 
hausted. 

10.  For  the  purpose  of  affecting^  the 
credibility  of  a  witness,  it  is  proper  to  ask 
him  on  cross-examination  questions  the  answers 
to  which  may  tend  to  degrade,  disgrace,  or  crim- 
inate him;  but  this  is  subject  to  his  constitutional 
privilege  to  refuse  to  answer  any  question  tbe 
answer  to  which  will  tend  to  criminate  him. 

1 1.  A  defendant  in  a  criminal  case  who 
takes  the  witness  stand  in  his  own  behalf 
is  subject  to  the  same  rules  of  croas-examlDatlon 
that  govern  other  witnesses;  and  he  is  required  to 
answer  any  relevant  and  proper  question  on 
cross-examination  that  will  tend  to  convict  him 
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of  the  crime  for  wtalcb  he  is  beingr  tried,  even 
though  such  answer  may  also  tend  to  convict  him 
of  some  collateral  crime. 

15.  It  1b  proper,  in  a  criminal  case*  to 
prove  the  commission  by  the  accneed 
of  another  and  collateral  erime«  where 
such  crime  furniahes  a  motive  for  the  commis- 
sion of  the  Clime  for  which  the  accused  is  beinar 
tried:  and  where  the  accused,  as  a  witness  for 
himself,  has  denied  the  existence  of  the  motive 
which  the  evidence  of  the  state  tended  to  show 
prompted  the  commission  of  the  crime  for  which 
he  is  beinff  tried,  it  is  proper  to  show  by  him,  on 
cross-examination,  the  commission  of  the  collat- 
eral crime  that  furnishes  such  motive. 

18.  For  the  purpose  of  showing  motive, 
the  remoteness  in  point  of  time  of  the  commission 
of  tbii  collateral  crime  cannot  be  considered;  the 
sole  question  being  whether  it  furnished  an  ac- 
tive, existing  motive  for  the  commission  of  the 
crime  for  which  the  party  is  on  triaL 

14.  A  defendant  in  a  criminal  case,  who 
becomes  a  uritness  in  his  own  behalf,  while 
he  thereby  waives  his  constitutional  privilege  of 
not  answering  proper  questions  that  may  tend  to 
convict  him  of  the  crime  for  which  he  is  on  trial, 
does  not  thereby  waive  his  privilege  to  decline  to 
answer  questions  the  answers  to  which  may  tend 
to  convict  him  of  collateral  crimes,  when  such 
questions  are  asked  solely  to  affect  his  credibility. 

16*  A  witness  who  desires  to  daini  his 
constitutional  privilegr^'of  decliniDg  to  an. 
swer  a  question  on  the  ground  that  the  answer 
will  tend  to  criminate  him,  must  make  his  claim 
in  person,  and  under  the  sanctity  of  his  oath,  and 
with  sufBclent  deflniteness  to  render  bis  claim 
clear  to  the  court:  otherwise,  he  cannot  com- 
plain if  his  privilege  is  denied. 

16.  Even  when  the  witness  is  also  the 
party  defendant,  he  cannot  claim  his  privi- 
lege through  bis  attorney;  but  it  is  highly  proper 
in  such  a  case  that  the  attorney  suggest  to  the 
court  that  the  witness  be  apprised  of  his  consti- 
tutional rights. 

17.  When  it  is  soug^ht  to  impair  the 
credibility  of  a  witness  on  cross-examina- 
tion by  showing  bad  moral  character,  the  inter, 
rogatories  should  be  confined  to  specific  facts, 
and  should  be  so  framed  that  the  witness  can 
squarely  admit  or  deny.  Insinuating  questions, 
from  which  a  possible  inference  of  guilt  as  to  col- 
lateral crimes  might  arise,  are  not  proper. 

18.  Nor  does  it  Impair  the  credibility  of 
a  witness  to  show  the  commission  of  a 
collateral  crime  more  than  twenty  years  be- 
fore the  examination.  There  has  been  ample 
time  to  repent  and  atone.  The  offense  may  have 
been  forgiven  and  forgotten,  and  public  Interest 
demand  that  it  be  left  buried  in  its  seclusion. 

19.  Where  evidence  is  properly  ad- 
mitted in  the  case  for  one  purpose,  it  will  not 
be  presumed,  in  the  absence  of  all  showing,  that 
it  was  considered  for  a  purpose  for  which  it  was 
not  proper;  particularly  when  the  court,  in  Its 
charge,  directs  the  Jury  to  consider  it  only  for 
the  proper  purpose. 

SO.  The  remarks  of  counsel  in  address- 
ings the  Jury  are  largely  within  the  discretion 
of  the  trial  court,  and  no  error  will  be  declared 
thereon  except  In  case  of  a  clear  abuse  of  .discre- 
tion. Counsel  should  not  be  fettered  in  arguing  his 
case  to  the  Jury.  Objectionable  remarks  in  this 
case,  with  the  rulings  and  instructions  of  the 
court  thereon,  considered,  and  held  not  error. 

21.  Instructions  of  the  court  in  this  case 
examined,  and  held  not  vulnerable  to  the  gen- 
eral objections  that  they  'Mnvaded  the  province 
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of  the  Jury,"  or  were  "argrumentative,"  or  "as- 
sumed that  certain  facts  were  proved"  or  were 
"prejudicial  to  the  accused." 

2S.  Plaintiir  in  error  requested  that  a 
larg^  number  of  instructions  be  i^ven 
to  the  Jury,  some  of  them  correctly  stating  the 
law  applicable  to  the  case,  and  others  not.  They 
were  all  refused,  but  the  court,  in  its  charge, 
had  fully,  fairly,  and  correctly  covered  every 
point  upon  which  instruotions  were  requested. 
Held,  no  error  in  refusing  the  Instructions  re- 
quested. 

S8«  It  is  the  duty  of  the  court  to  properly 
control  and  restrain  counsel  in  the  mat- 
ter of  cross-examining  witnesses.  In  doing  so  in 
this  case,  there  were  passages  between  court  and 
counsel  indicative  of  some  feeling  and  ill  temper. 
If  there  was  anything  connected  with  this  matter 
prejudicial  to  the  accused,  it  was  fully  cured  by 
an  instruction  which  called  the  attention  of  the 
Jury  to  the  specific  matters,  and  directed  tbem 
not  to  permit  such  matters  to  prejudice  them 
against  the  accused  in  any  manner. 

S4.  Where»  after  the  Jury  has  been 
sworn  and  placed  in  charge  of  bailiflSi* 
and  before  the  case  is  fully  submitted  to  them, 
the  Jurors  separate  without  the  consent  of  the 
court,  under  circumstances  which  give  an  oppor- 
tunity for  the  exercise  of  Improper  influences 
over  the  Jurors,  prejudice  to  the  accused  will  be 
presumed:  and,  when  such  separations  are 
brought  to  the  attention  of  the  court  by  affidavit 
on  motion  for  new  trial,  the  burden  is  on  the 
state  to  overcome  such  presumption  of  prejudice. 
But  when  the  counter  affidavits  of  the  state  fully 
meet  every  point  raised  in  the  affidavits  for  the 
motion,  and  show  clearly  that  no  improper  influ- 
ences were  used  or  attempted,  such  separations 
furnish  no  ground  for  new  trial. 

S6«  While  the  Jury  was  so  inchai^^  of 
the  baililb,  and  before  the  case  was 
finally  submitted  to  them,  by  order  of  the 
court,  and  with  the!  consent  of  counsel  on  both 
sides,  the  Jurors  were  permitted  to  attend  church 
on  a  certain  Sabbath:  and  a  portion  of  them,  in 
charge  of  a  bailiff,  did  attend  church.  A  new 
trial  was  asked  upon  the  ground  of  improper  in- 
fluence exerted  over  them  by  reason  of  the  na- 
ture of  the  sermon  to  which  they  listened;  but 
held,  that  no  prejudice  could  be  presumed;  and 
7ield,  further,  that  as  it  is  conceded  that  the  dis- 
course was  not  delivered  with  any  intention  or 
thought  of  influencing  the  Jury,  and  was  a  proper 
and  ordinary  emanation  from  a  Christian  pulpit, 
even  if  its  tendency  was  prejudicial  to  the  ac- 
cused he  cannot  be  heard  to  complain  thereof, 
after  consenting  that  the  Jurors  might  attend 
church. 

S6«  Evidence  examined,  and  heid  amply  suf- 
ficient to  sustain  the  verdict. 

(Junes,  1896.) 

ERROR  to  the  District  Court  for  Cass 
County  to  review  a  judgment  convicting 
defendant  of  murder.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  F.  Amidon,  with  Messrs. 
M.  A.  Hildreth,  James  E.  Campbell* 
and  William  H.  Barnett,  for  plaintiff  in 
error: 

The  cross-examination  of  the  defendant  was 
not  competent  for  the  purpose  of  showing  a 
motive  on  his  part  for  the  commission  of  the 
homicide. 

The  matter  brought  out  on  the  cross  exam- 
ination is  insufficient  in  its  nature  to  establish 
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a  motive  on  the  part  of  the  defendant  for  the 
commission  of  the  crime. 

In  every  case  in  which  evidence  of  an  inde- 
pendent offense  has  been  admitted  for  the  pur- 
pose of  showing  the  defendant's  guilt  b^  estab- 
lishing the  motive  we  are  now  considenng,  the 
foUowingelements  have  been  present:  1.  The 
indepennent  offense  has  been  recent  in  its  oc- 
currence. 2w  Prosecution  therefor  has  either 
been  actually  commenced  or  imminently  pend- 
ing. 3.  There  was  clear  evidence  connecting 
the  defendant  with  the  offense.  4.  The  de- 
ceased was  either  active  in  the  prosecution 
(usually  being  the  complaining  witness)  or  pos- 
sessed important  evidence  of  the  defendant's 
guilt.  5.  Knowledge  and  belief  on  the  part  of 
the  defendant  that  the  deceased  possessed  this 
evidence,  and  that  it  would  be  used  against 
him  on  the  trial  for  the  independent  offense. 

Moore  v.  UniUd  States,  150  U.  S.  57,  37  L. 
ed.  996;  R(st  v.  Clewes,  4  Car.  &  P.  221;  John- 
son V.  State,  29  Tex.  App.  150;  Kunde  v.  State, 
22  Tex.  App.  «5;  Grass  v.  StaU,  31  Tex.  Crim. 
Rep.  312. 

The  facts  of  the  case  at  bar  present  none  of 
these  elements. 

When  an  independent  offense  is  put  forth 
by  the  state  as  supplying  a  motive  for  the  of- 
fense charged,  it  is  not  enough  that  the  inde- 
pendent offense  might  have  been  the  motive. 
No  conjecture  will  be  indulged.  The  state  is 
bound  to  prove  by  clear  and  satisfactory  evi- 
dence that  the  independent  offense  was  directly 
connected  with  the  principal  offense,  or  else 
evidence  of  the  independent  offense  will  be  ex- 
cluded. 

State  V.  Lapage,  57  N.  H.  246,  24  Am.  Rep. 
69;  StaU  v.  FaOon,  2  N.  D.  510;  Shaffner  v. 
Com.  72  Pa.  60,  13  Am.  Rep.  649;  Thayer  v. 
Thayer,  101  Mass.  Ill,  100  Am.  Dec.  110;  Com. 
v.  Abbott,  130  Mass.  478;  Billings  v.  State,  52 
Ark.  308. 

The  proof  of  motive  was  a  part  of  the  state's 
own  case.  The  subjects  covered  by  the  cross- 
examination  were  in  no  way  alluded  to  on  the 
examination  in  chief,  and  it  was  therefore  in- 
competent for  the  state  to  prove  its  own  case 
by  the  cross-examination  of  the  defendant  on 
subjects  which  were  not  opened  in  his  exam- 
ination in  chief. 

Stephen,  Dig.  of  Ev.  Chase's  ed.  225;  Greenl. 
Ev.  §  445;  Best,  Ev.  Chamberiayne's  ed.  631. 

The  cross-examination  of  the  defendant  was 
not  competent  for  the  purpose  of  impeaching 
his  credibility  as  a  witness. 

When  the  defendant  takes  the  stand  as  a 
witness  in  his  own  behalf,  the  cross-examina- 
tion should  be  confined  to  matters  relevant  to 
the  issue  on  which  he  is  being  tried,  and  he 
should  not  be  subjected  to  impeachment  by 
cross-examination  as  to  other  and  independent 
offenses,  for  conduct  tending  to  disgrace  him 
in  the  eyes  of  the  jury. 

It  is  not  true  that  the  defendant  takes  the 
stand  by  his  own  voluntary  act. 

People  V.  BrotPn,  72  N.  Y.  571,  28  Am.  Rep. 
183;  State  v.  Ixtwrence,  57  Me.  581. 

It  is  not  true  that  the  defendant  in  a  crim- 
inal case  stands  in  the  same  position  as  any 
other  witness  with  respect  to  impeachment 
by  proof  of  independent  offenses. 

Here,  two  rules  of  law  come  in  conflict.  On 
the  one  side  is  the  right  to  impeach  a  witness 
•"^  L.  R.  A. 


by  proof  on  cross-examination  of  facts  which 
tend  to  degrade  him.  On  the  other  side  stands 
the  right  of  the  defendant  not  to  be  convicted 
of  the  crime  with  which  he  is  charged  by  proof 
of  other  and  independent  offenses.  Which  of 
these  rules  shall  prevail? 

Is  it  not  more  just  that  the  right  of  croes- 
examination  should  be  limited  as  to  the  defend- 
ant rather  than  that  the  defendant  should  be 
prejudiced  by  proof  that  he  is  a  bad  man. 

People  V.  Brown,  supra;  Clarke  v.  State,  78 
Ala.  474;  miott  v.  State,  34  Neb,  48. 

Thompson  in  his  work  on  Trial  Evidence, 
g§  652,  653,  says  that  the  weight  of  authority 
confines  the  cross-examination  of  the  defend- 
ant, when  he  takes  the  stand  as  a  witness  in 
bis  own  behalf,  to  matters  relevant  to  the 
issue. 

The  defendant  was  entitled  to  claim  his 
privilege  as  to  matters  embraced  in  the  cross- 
examination. 

Greenl.  Ev.  g  451;  Whart.  Crim.  Ev.  §  432; 
suite  V.  White,  19  Kan.  445,  27  Am.  Rep.  142. 

The  subject-matter  of  the  cross  examination 
was  insufficient  for  the  purpose  of  impeaching 
the  defendant's  credibility  as  a  witness. 

Greenl.  Ev.  t^  459;  Whart.  Crim.  Ev.  g  472; 
Carroll  v.  State  (Tex.  Crim.  App.)  28  S.  W. 
464;  Bolder  v.  State,  58  Ark,  473;  Turner  v. 
King,  98  Ky.  253. 

A  defendant  cannot  be  asked  if  he  has  been 
indicted  for  the  purpose  of  impeaching  him. 

Van  Bokkelenv.  Berdell,  130  N.  Y.  145;  Peo- 
pU  V.  Crapo,  76  N.  Y.  288.  82  Am.  Rep.  302; 
People  V.  Irving,  95  N.  Y.  541;  People  v. 
JUloelke,  94  N.  Y.  137,  46  Am.  Rep.  128. 

If  a  defendant  cannot  be  impeached  by 
showing  that  he  has  been  formally  accused  by 
a  grand  jury  under  oath  pursuant  to  the  forms 
of  law,  how  much  less  can  be  be  impeached 
by  being  asked  whether  people  in  general  did 
not  accuse  him  of  some  offense. 

Tifft  V.  Moor,  59  Barb.  619;  Hannah  v. 
MeKellip,  49  Barb.  342. 

The  impeaching  act  must  be  inquired  in  re- 
gard to  directly.  No  court  has  ever  held  that 
a  witness  can  be  impeached  by  proof  of  a 
series  of  facts,  from  the  existence  of  which  the 
inference  of  the  perpetration  of  a  crime  might 
be  drawn. 

Stephen,  Dig.  of  Ev.  Chase's  note:  Scknltz 
V.  Third  Ave.  R.  Co.  89  N.  Y.  242;  Stat4i 
V.  Punshon,  138  Mo.  44. 

A  defendant  can  be  impeached  only  by 
showing  that  he  has  been  guilty  of  crime  or 
been  confined  in  the  penitentiary  or  public 
jail.  The  standard  on  the  subject  is  not  the 
general  standard  of  morality. 

People  V.  Crapo,  supra;  Hyan  v.  People,  79 
N.  Y.  594;  Bates  v.  State,  60  Ark.  450. 

The  fact  that  the  defendant  answered  all 
these  questions  in  the  negative  did  not  show 
that  he  was  not  prejudiced  by  the  examination. 

Bates  V.  StaU,  supra;  People  v.  Wells.  100 
Cal.  459;  PeopU  v.  Mullings,  83  Cal.  188;  Gale 
yf.  People,  26  Mich.  161. 

As  to  all  matters  drawn  out  of  defendant 
in  the  cross-examination  for  the  purpose  of 
impeachment  the  defendant  was  the  witness  of 
the  state,  and  his  answers  were  absolutely  con- 
clusive upon  the  state,  and  he  could  not  be 
impeached  by  proof  showing  that  his  answers 
were  in  fact  untrue. 


1896. 


State  v.  Pancoast. 
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Butler  V.  Cooper,  3  Kan.  App.  145;  Greenl. 
Ev.  §  449;  Stokes  v.  People,  53  N.  Y.  164,  13 
Am.  Rep.  493. 

On  petition  for  rehearing. 
Did  the  accused  raise  and  claim  his  privilege 
that  the  testimony  sought  to  be  drawn  out  on 
ctoss-ezamination  was  criminating  testimony? 
This  court  practically  reverses  and  destroys 
the  ruling  oi  the  court  of  appeals  of  New 
York  in  People  v.  Brown,  72  N.  Y.  571,  28 
Am.  Rep.  183. 

A  witness  claiming  his  constitutional  privi- 
lege cannot  be  questioned  concerning  the  way 
in  which  he  fears  he  may  criminate  himself, 
or,  at  least,  only  so  far  as  may  be  needed  to 
satisfy  the  court  that  he  is  making  his  claim  in 
good  faith,  and  not  as  a  pretext. 

Field,  J.,  in  Brown  v.  Walker,  161  U.  S. 
591,  40  L.  ed.  819,  5  Inters.  Coul  Rep.  369; 
jri€he7'  v.  Bonalds,  12  C.  B.  762;  Adams  v. 
Lloyd,  3  Hurlst.  &  N.  351;  Beg.  v.  Boyes,  7 
Jur.  N.  S.  1158;  Ex  parte  Reynolds,  22  Am. 
L.  Reg.  pp.  21,  28,  note;  Temple  v.  Com,  75 
Va.  892. 

Illegitimate  and  not  constitutional  practices 
^et  their  first  footing  in  that  wa^,  viz.,  by  si- 
lent approaches  and  slight  deviations  from 
le^al  modes  of  procedure. 

~Boyd  V.  United  States,  116  U.  S.  616,  685,  29 
L.  ed.  746,  752. 

Where  a  witness  called  by  the  government 
refuses  to  answer  certain  questions  on  the 
ground  that  the  answers  may  tend  to  criminate 
him,  it  is  reversible  error  for  the  court  to 
charge  the  jury  that  such  refusal  is  a  circum- 
stance from  which  it  may  be  argued  that  the 
object  of  the  witness  was  to  shield  the  defend- 
ant rather  than  himself,  and  to  allow  the  dis- 
trict attorney  to  argue  that  such  refusal  was  a 
circumstance  to  be  considered  by  the  jury  in 
making  up  their  verdict. 

Beach  v.  United  States,  46  Fed.  Rep.  754; 
Trial  of  Aaron  Burr,  pp.  208,  255;  People  v. 
Brown,  72  N.  Y.  571,  28  Am.  Rep.  183. 

Mr.  W.  P.  MiUer,  with  Messrs  H.  G. 
Voss  and  John  F.  Cowan,  for  defendant  in 
error: 

As  to  the  defendant  the  issue  was,  first, 
whether  or  not  there  was  a  conspiracy  as  al- 
leged; second,  whether  or  not  Julia  C.  Kent 
was  murdered  in  pursuance  thereof;  and  third, 
whether  or  not  the  object  of  the  conspiracy  and 
the  plan  of  the  conspirators  did  not  include  as 
well  the  terrible  drama  that  was  to  be  enacted 
upon  the  day  of  the  homicide  and  preceding 
the  same,  and  also  acts  and  declarations  upon 
the  part  of  both  the  boy  Earle  Kent  and  Swi- 
densky  by  which  it  should  be  made  to  appear 
after  the  killing  that  the  shooting  was  acciden- 
tal. 

The  word  "relevant"  means  that  the  fact  to 
which  it  is  applied  is  so  related  to  another  fact 
that  according  to  the  common  course  of  one 
either  taken  by  itself  or  in  connection  with 
other  facts  proves,  or  renders  probable,  the  past, 
present,  or  future  existence  or  nonexistence  of 
the  other. 
3  Rice,  Grim.  Ev.  p.  64. 
Whatever  testimony  is  offered,  which  would 
assist  in  knowing  which  party  speaks  the  truth 
of  the  issue,  is  relevant. 

TruU  V.  True,  33  Me.  367;  Seller  v.  Jenkins, 
86  L.  R.  A. 


97  Ind.  430;  Coleman  v.  People,  58  N.  Y.  555; 
Keyes  v.  State,  122  Ind.  527. 

Circumstances  so  trivial  and  remote  in  them- 
selves that  if  individually  and  separately  ap- 
plied they  might  justly  be  rejected  may,  from 
their  multitude  and  relation,  become  important 
and  relevant. 

State  V.  Watkins,  9  Conn,  52,  31  Am.  Dec. 
712;  Taylor,  Ev.  §  298;  Bloomer  v.  State,  48 
Md.  521. 

Evidence  to  be  relevant  need  not  be  conclu- 
sive. 

1  Phillips,  Ev.  622;  Benedict  v.  State,  14 
Wis.  424. 

The  state  might  have  established  as  part  of 
its  case  the  existence  of  such  facts  and  events 
in  the  past  life  and  history  of  the  defendant  as 
would  have  the  logical  tendency  of  making  it 
probable  that  Kent  did  tell  Swidensky  of  such 
past  events  or  facts. 

Ford  V.  State,  112  Ind.  373;  Whart.  Crim. 
Ev.  484;  Wekh  v.  State,  104  Ind.  347;  Boyle  y. 
State,  105  Ind.  475,  55  Am.  Rep.  218;  Keyesy. 
State,  supra. 

In  respect  to  the  admission  of  evidence  tend- 
ing to  show  motive  the  trial  court  has  a  certain 
discretion  which  a  court  of  error  will  not  in- 
terfere with  unless  it  manifestly  appears  that 
the  testimony  admitted  has  no  legitimate  bear- 
ing on  the  question  in  issue,  and  is  only  calcu- 
lated to  prejudice  the  defendant  in  the  mind 
of  the  jurors. 

Moore  v.  United  States,  150  U.  8.  57,  37  L. 
ed.  996;  Hendrickson  v.  People,  10  N.  Y.  13,  61 
Am.  Dec.  721;  Kennedy  v.  People,  39  N.  Y. 
245;  Murphy  v.  People,  63  N.  Y.  590;  Peo- 
pU  v.  Earns,  136  N.  Y.  423. 

No  matter  how  remote  in  point  of  time  the 
facts  are  from  which  it  is  sought  to  show  mo- 
tive, the  question  always  is,  Do  such  facts 
warrant  or  have  a  tendency  to  show  or  estab- 
lish the  possible  or  probable  motive? 

Shatter  v.  Bumstead,  99  Mass.  112;  Com.  v. 
Abbott,  130  Mass.  472. 

The  fact  that  the  evidence  competent  to 
show  the  motive  sought  to  be  elicited  in  the 
cross-examination  of  the  defendant  as  to  rele- 
vant matters  might  have  a  tendency  to  show 
that  Kent  was  guilty  of  another  crime,  even 
that  of  murder,  would  not  be  sufficient  to  ex- 
clude it. 

Farris  v.  People,  129  111.  521,  4  L.  R.  A.  582; 
People  V.  Uarns,  136  N.  Y.  423;  State  v.  Madi- 
gan,  67  Minn.  425;  State  v.  Porter,  45  La.  Ann. 
661;  People  v.  Walters,  98  Cal.  138;  People  v. 
Sharp,  107  N.  Y.  467;  Crass  v.  State,  31  Tex. 
Crim.  Rep.  312;  State  v.  Wells,  54  Kan.  161; 
Vieksburg  v.  Briggs,  102  Mich.  551;  State  v. 
Hoyt,  46  Conn.  330;  Stephen,  Dig.  of  Ev.  art.  7; 
Rex  V.  Clemn,  4  Car.  &  P.  221;  7  Am.  &  Eug. 
Enc.  Law  J).  50;  Holder  v.  State,  58  Ark.  473- 
1  Greenl.  Ev.  459. 

However   remote   from  the  main  issue  in 
point  of  time,  place,  or  other  circumstances  a 
fact  may  be,  if  relevant,  and  tending  to  ex- 
plain the  main  issue,  the  safer  practice  is  to 
admit  the  evidence  thereof,  leaving  the  ques- 
tion of  its  weight  for  the  jury. 
Russell  V.  StaU,  11  Tex.  App.  288. 
Proffered  evidence  is  always  relevant  when 
it  tends  to  show  a  motive  for  the  crime. 
3  Rice,  Crim.  Ev.  71;  State  v.  Dearborn,  59 
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N.  H.  348;  State  v.  Cohn,  9  Nev.  179;  Oliver 
V.  State,  38  Tex.  Crim.  Rep.  541;  Com.  v.  Mc- 
Carthy, 119  Mass.  354;  WhiU  v.  State,  72  Ala. 
195;  State  v.  C^«?<fZ/,  12  Nev.  387;  Peoj^  v. 
TJu/mion,  4fi  Hun,  643;  ^Yafe  v.  Oreen,  92  N. 
C.  779;  6Ya<€  v.  Boyt,  supra;  Territory  v.  Bob- 
erts,  9  Mont.  12;  Bedd  v.  iSYafd,  68  Ala.  492. 

When  evidence  is  circumstantial  the  mind 
«eek8  and  is  permitted  to  ask  light  and  knowl- 
edge from  e^rery  source,  however  dim,  calcu- 
lated to  throw  light  on  the  transaction. 

yoftsinger  v.  State,  7  Tex.  App.  301;  Green 
V.  State,  12  Tex.  App.  51;  Means  v.  State,  10 
Tex.  App.  16;  People  v.  Tice,  131  N.  Y.  657, 
15  L.  R.  A.  669. 

A  defendant  by  voluntarily  testifying  waives 
4ill  privilege,  whether  at  common  law  or  by 
virtue  of  constitutional  provisions,  which  be 
lias  from  being  compelled  to  testify  against 
himself  or  being  compelled  to  be  a  witness 
against  himself,  however  the  constitutional 
provisions  may  be  expressed,  and  such  a  wit- 
ness becomes  subject  to  cross-examination  to 
the  same  extent  as  other  witnesses. 

Territory  v.  O'Hare,  1  N.  D.  30;  Peojde  v. 
Tice,  »upra,  and  cases  cited:  Stat€  v.  Wells, 
supra;  Brandon  v.  People,  42  N.  Y.  265;  Con- 
nors y.  People,  50  N.  Y.  240;  People  v.  Brown, 
72  N.  Y,  571,  28  Am.  Rep.  183;  PeopU  v. 
Casey,  12  N.  Y.  395;  PeopU  v.  Noelke,  94  N. 
Y.  137,  46  Am.  Rep.  128;  People  v.  Ouidici, 
100  N.  Y.  503;  People  v.  Irving,  95  N.  Y.  541; 
People  V.  Giblin,  115  N.  Y'.  196.  4  L.  R.  A. 
757;  PeopU  v.  Webster,  139  N.  Y.  73.  Affirm- 
ing 68  Hun.  11;  Greton  v.  Smith,  33  N.  Y. 
245;  PeopU  v.  Clark.  102  N.  Y.  736;  Buloffy. 
People,  45  N.  Y.  213;  PeopU,  P/ieips,  v.  Neie 
York  Court  of  Oyer  d-  Terminer,  83  N.  Y". 
436;  PeopU  w,  Hooghkerk,  96  N.  Y.  149;  PeopU 
V.  McCormiek,  135  N.  Y.  663:  La  Beau  v. 
People,  34  N.  Y.  223;  StaU  v.  Wenticc/rth,  65 
Me.  234.  20  Am.  Rep.  688;  State  v.  Withayn, 
72  Me.  531;  Thompson  v.  Thompson,  79  Me. 
286;  StaU  v.  Ober,  52  N.  H.  459,  13  Am.  Rep. 
88:  State  v.  Cohn,  9  Nev.  179:  Bains  v.  State, 
88  Ala.  91:  PeopU  v.  Bussey,  82  Mich.  49; 
Thomas  v.  StaU,  103 Ind.  419:  Statey.  Bugan, 
68  Mo.  214:  State  v.  Testerman,  68  Mo.  408; 
StaU  V.  Pritehett,  106  N.  C.  667;  Com.  v.  Jfcf'  «- 
ier,  135  Pa.  221;  Com.  v.  Tolliver,  119  Mass.  312; 
.Cfe^w.  V.  Lannan,  13  Allen,  563;  *Sto^«  v.  AlUn, 
107  N.  C.  805;  State  v.  2%07/2fl«,  98  N.  C.  599: 
Perjple  V.  /?<«f//e.  78  Cal.  84;  Keyes  v.  StaU,  122 
Ind.  527;  ^<>y^«  v.  StaU,  105  Ind.  469,  55  Am. 
Rep.  218;  Ritchie  v.  Stenivs,  73  Mich.  563; 
State  V.  /fwjT,  11  Nev.  17;  McKeone  v.  P^p^^j, 
6  Colo.  346:  State  v.  PMj9«,  5  S.  D.  480:  State 
T.  Red,  53  Iowa,  69;  A^orm  v.  State,  87  Ala. 
85:  United  States  v.  TFo<>rf,  4  Dak.  455;  PeopU 
V.  //lYe.  8  Utah,  461. 

The  scope  and  limit  of  cross-examination  are 
a  matter  of  discretion  for  the  trial  court,  and 
this  is  especially  true  as  to  disparaging  ques- 
tions not  relative  to  the  issue. 

PeopU  V.  Webster,  139  N.  Y.  73;  StaU  v. 
PfeferU.  36  Kan.  90;  La  Beau  v.  PeopU,  34N. 
Y.  223;  StaU  v.  Bacon,  13  Or.  143;  Com,  v.  Bon- 
ner, 97  Mass.  587;  Driscoll  v.  PeopU,  47  Mich. 
413:  Hamilton  v.  People,  29  Mich.  173:  Storm 
V.  United  States,  94  U.  S.  76,  24  L.  ed.  42;  Gut- 
terson  v.  Morse,  58  N.  H.  165;  Com,  v.  Lyden, 
118  Mass.  452;  UniUd  States  v.  Durland,  65 
i.  Rep.  413;  State  v.  TT/irrf,  49  Conn.  429: 
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Com.  V.  ^iwY*,  163  Mass.  411;  Leslie  v.  5tofe. 
35  Fla.  171:  StaU  v.  Kennade,  121  Mo.  4a5; 
Pe65pi«  V.  Sutherland,  104  Mich.  468;  i8te<tf  v. 
Anderson,  126  Mo.  542:  StaU  v.  .4«ry.  113 
Mo.  475;  Peck  v.  -Ster<',  86  Tenn.  259;  Lockard 
V.  CV?m.  87  Ky.  201;  StaU  v.  Saunders,  14  Or. 
300;  Cn»Yed  States  v.  Mullaney,  82  Fed.  Rep. 
370;  2>M7M€  V.  5ra^<?.  49  N.  J.  L.  249;  Roberts 
V.  Com.  14  Ky.  L.  Rep.  219;  Pyland  v.  StaU, 
33  Tex.  Crim.  Rep.  382;  Thomas  v.  5tete,  100 
Ala.  58;  Burdstte  v.  a?7?i.  93  Ky.  76;  Cooper 
V.  State,  86  Ala.  610:  (7tor*tf  v.  State,  78  Ala. 
474;  Statey.  WaUh,  44  La.  Ann.  1122:  State 
V.  AUjris,  45  La.  Ann.  973;  flaw^  v.  Brown, 
72  N.  Y.  571,  28  Am.  Rep.  183;  Ryan  v.  People, 
79  N.  Y.  594;  People  v.  Co^y,  72  N.  Y.  893: 
PeopU,  Phelps,  V.  New  York  Court  of  Oyer  d: 
Terminer,  supra;  Hanoff  v.  StaU,  87  Ohio  St. 
178,  41  Am.  Rep.  496:  Tanke  v.  SUiU,  51  Wis. 
464:  Outterson  v.  Morse,  supra. 

To  impeach  a  witness  evidence  may  be  given 
of  the  general  moral  character,  but  in  cross-ex- 
amination the  courts  hold  that  you  may  go 
beyond  this  and  even  show  specific  acts  of  im- 
morality. 

Plough  V.  Parry  (Ind.)  40  N.  E.  70;  Long  v. 
Morrison,  14  Ind.  595,  77  Am.  Dec.  72;  Cttn- 
ningham  v.  StaU,  Zartman,  65  Ind.  877; 
Meyncke  v.  State,  Lines,  68  Ind.  401;  Bawles 
V.  State,  Ford,  56  Ind.  433;  Bessette  v.  State, 
101  Ind.  85;  Spencer  v.  Bobbins,  106  Ind.  580; 
Wachstetter  v.  SUiU,  99  Ind.  296,  50  Am.  Rep. 
94. 

To  attack  the  credibility  of  a  witness  you 
mav  attack  his  general  moral  character. 

Peck  V.  State,  and  Lockard  v.  Com.  supra; 
StaU  V.  Murphy,  45  La.  Ann.  958;  Parker  v. 
State,  186  Ind.  281;  Bessette  v.  State,  supra; 
Conrad  v.  State,  132  Ind.  254. 

Where  a  witness  under  cross-examination  is 
the  defendant  himself  it  is  pretty  well  settled 
that  he  may  be  interrogated  as  to  previous  ar- 
rests and  convictions,  and  even  mere  charges  of 
crime  with  a  view  to  injuring  his  credit. 

Rapalje,  Witnesses.  337:  PeopU  v.  Foote,  93 
Mich.  38;  Wilbur  v.  Flood,  16  Mich.  40, 93  Am. 
Dec.  203;  Clemens  v.  Conrad,  19  Mich.  169; 
PeopU  V.  Robinson,  86  Mich.  415;  SUite  v. 
Klitzke,  46  Minn.  343:  PeopU  v.  Howard,  73 
Mich.  10;  State  v.  Curtis.  89  Minn.  357. 

Suggestive  facts,  or  facts  supporting  mate- 
rial inferences,  are  competent,  relevant,  and 
material. 

State  V.  Bhodes,  111  N.  C.  647;  Keyes  v. 
State,  122  Ind.  527;  State  v.  PnUhett,  106  N. 
C.  667. 

By  swearing  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  he  waives  all 
right  to  keep  anything  back,  even  in  the  case 
of  questions,  the  answers  to  which  would  tend 
to  criminate  him. 

Cnn.  V.  Tolliver,  119  Mass.  312;  Com.  v. 
Smith,  163  IVfass.  411;  Com.  v.  Lannan,  13 
Allen,  568;  Com.  v.  Mullen,  97  Mass.  545;  StaU 
V.  Allen,  107  N.  C.  805:  Spies  v.  PeopU,  122 
111.  1;  Com.  V.  Morgan,  107  Mass.  199;  Com, 
V.  Nichols,  114  Mass.  285,  19  Am.  Rep.  346: 
State  V.  Klitzke,  supra;  StaU  v.  Fay,  43  Iowa, 
651;  State  v.  Nichols,  29  Minn.  857;  Peoj/le  v. 
Casey,  72  N.  Y.  394;  PeopU  v.  Irving,  95  N. 
Y'.  541;  BoyU  v.  State,  105  Ind.  475,  55  Am, 
Rep.  218;  Green  v.  State,  12  Tex.  App.  51; 
Russell  V.  StaU,  11  Tex.  App.   288;  StaU    v. 
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Dearborn,  59  N.  H.  848;  8tat€  v.  CaweU,  12 
Nev.  837;  People  v.  Gallagher,  100  Cal.  466; 
People  V.  Rozdle,  78  Cal.  84;  People  v.  Croteley, 
100  Cal.  478;  Disque  v.  5te<tf.  supra;  People  v. 
Jf€3/6r,  75  Cal.  383;  People  v.  MulUngs,  83  Cal. 
138. 

A  witness  will  not  be  excused  from  answer 
ioff  the  question  concerning  a  matter  which  is 
relevant  or  material  lo  the  issue  on  trial  on  the 
sole  ground  that  the  answer  will  tend  to 
disgrace  him. 

29  Am.  &  Eng.  Enc.  Law,  p.  838,  and  cases 
cited. 

The  witness  must  allege  under  oath  that  the 
answer  to  the  question  will  tend  to  criminate 
him  (not  may  tend  to  criminate  him). 

People  V.  Sharp,  107  N.  Y.  427;  People, 
Haekley,  v.  Kelly,  24  N.  Y.  83. 

When  a  question  is  asked  it  is  for  the  court 
to  determine  whether  any  possible  answer  to  it 
might  tend  to  criminate. 

29  Am.  &  Eng.  Enc.  Law«  p.  843,  and  cases 
cited  in  note  7;  State  v.  Duffy,  15  Iowa,  425. 

Counsel  cannot  interpose  the  objection. 

29  Am.  &  Eng.  Enc.  Law,  p.  843;  State  v. 
Wentic(yrth,  65  Me.  234,  20  Am.  Rep.  688; 
Ward  V.  People,  6  Hill,  144;  State  v.  Foster, 
23  N.  H.  348,  55  Am.  Dec.  191;  Brandon  v. 
Peojyle,  42  N.  Y.  265;  La  Beau  v.  People,  34  N. 
Y.  223;  Connors  v.  People,  50  N.  Y.  240;  Os- 
born  V.  London  Dock  Co.  lOExch.  698;  Thomp- 
son V,  Farmer,  Moody  &  M.  48;  Kingv,Adey, 
1  Moody  &R.  94. 

If  the  witness  himself  claims  the  privilege 
by  distinctly  claiming  that  an  answer  to  a  ques- 
tion will  tend  to  criminate  him,  still  it  is  the 
duty  of  the  trial  court  to  take  care  that  the  ex- 
ercise of  the  privilege  shall  not  extend  on  sim- 
ulated pretense  that  the  answer  will  tend  to 
criminate  to  the  suppression  of  evidence. 

CaUioun  v.  Thompson,  56  Ala.  166,  28  Am. 
Rep.  754;  State  v.  Thaden,  43  Minn.  253; 
Trial  of  Aaron  Burr,  p.  255;  People  v.  Mather, 
4  Wend.  229.  21  Am.  Dec.  122;  3  Rice,  Crim. 
Ev.  pp.  800,801. 

A  defendant  in  a  criminal  action  in  North 
Carolina  who  offers  himself  as  a  witness  in  his 
own  behalf,  may  be  asked  if  he  was  accused 
of  the  commission  of  a  criminal  offense  in  the 
state  from  which  he  came,  and  what  such  of- 
fense was. 

Stfitev.  Thomas,  98  N.  C.  599;  State  v.  Efler, 
85  N.  C.  585. 

Bartholomew,  J.,  delivered  the  opinion 
of  the  court : 

The  plaintiff  in  error,  William  W.  Pancoast, 
was  informed  against  by  the  slate's  attorney  of 
Morton  county^  under  the  name  of  Myron  R. 
Kent;  and,  by  such  information,  he  was  ac- 
cused of  the  murder  of  one  Julia  C.  Kent,  in 
said  county,  on  the  13th  day  of  March,  1894. 
The  information  was  dated  on  the  8th  day  of 
November,  1894.  As  the  record  refers  to 
plaintiff  in  error  by  the  name  of  Kent,  we 
shall  use  the  same  name  in  this  opinion.  A 
trial  of  the  case  resulted  in  a  verdict  of  guilty 
of  murder  in  the  first  degree,  and  the  death 
penalty  was  alBxed.  The  judgment  on  the 
verdict  was  brought  to  this  coiirt  by  writ  of 
error,  and  was  reversed,  by  reason  of  the  error 
of  the  trial  court  in  refusing,  upon  a  proper 
application,  to  call  in  another  judge  to  sit  in 
85  L.  R.  A. 


the  case.  and«a  new  trial  was  ordered.  See  4 
N.  D.  577.  27  L.  R.  A.  686.  In  due  time,  after 
the  record  in  the  case  was  returned  to  the  dis- 
trict court  of  Morton  county,  the  application 
for  another  judge  was  renewed;  and  Hon. 
William  B.  McConnell.  judge  of  the  third  ju- 
dicial district,  was  called  to  sit  in  the  case. 
Subsequently,  proceedings  were  had  in  the 
district  court  of  Morton  countjr,  and  before 
Judge  McConnell,  that  resulted  m  a  change  of 
the  place  of  trial  from  Morton  county,  in  the 
sixth  judicial  district,  to  Cass  county,  in  the 
third  distriot.  A  trial  of  the  case  in  Cass 
county  resulted  in  a  second  verdict  of  murder 
in  the  first  degree,  with  the  death  penalty  af- 
fixed. The  judgment  pursuant  to  that  ver- 
dict is  now  before  us  for  review.  The  trial  of 
the  case  in  district  court  occupied  some  three 
weeks  of  time,  and  was  most  ably  (even  bit- 
terly) contested  on  both  sides. 

'niere  is  an  extended  assignment  of  errors, 
all  of  which  have  been  vigorouslv  urged  in 
this  court.  The  first  assignment  of  error  that 
we  shall  consider  relates  to  the  jurisdiction  of 
the  district  court  of  Cass  county  to  try  the  case. 
It  was  raised  after  verdict  by  motion  in  arrest. 
Without  expressing  any  opinion  as  to  whether 
or  not  it  could  properly  be  raised  in  that  man- 
ner, we  will  dispose  of  it  on  its  merits.  The 
point  is  based  upon  the  contention  that  the 
change  of  venue  from  Morton  county  was  or- 
dered after  the  trial  had  begun,  and  hence  was 
unauthorized,  under  §  7312,  Com  p.  Laws, 
which  authorizes  a  change  of  venue  in  such 
cases  "at  any  time  before  trial  is  begun,"  and, 
as  the  district  court  of  Morton  county  was 
without  the  power  to  order  the  change  of 
venue  at  that  time,  the  unauthorized  order  con- 
ferred no  jurisdiction  upon  the  district  court 
of  Cass  county.  The  facts  were  that,  when 
the  case  was  called  for  trial  in  Morton  county, 
the  plaintiff  in  error  moved  for  change  of 
place  of  trial,  on  the  ground  of  bias  and  preju- 
dice on  the  part  of  the  inhabitants  of  said 
county.  The  motion  was  supported  by  affida- 
vits, and  counter  affidavits  were  filed  by  the 
state,  and  oral  evidence  heard  on  the  motion. 
The  court  denied  the  motion,  but  with  leave 
to  renew  it  later.  An  attempt  was  then  made 
to  impanel  a  jury,  and  jurors  were  called  and 
examined  on  their  voir  dire,  until  the  regular 
panel  was  exhausted,  and  no  juror  had  been 
accepted.  At  that  time  the  court  intimated  to 
counsel  for  plaintiff  in  error  that,  if  the  mo- 
tion for  change  of  venue  was  renewed,  he  felt 
inclined  to  crant  it;  whereupon  plaintiff  in 
error,  both  by  counsel  and  in  person,  asked 
that  the  place  of  trial  be  changed  to  Cass 
county,  and  expressly  agreed  that  the  case 
should  be  tried  in  Cass  county.  The  court, 
acting,  we  are  bound  to  believe,  upon  the  affi- 
davits and  evidence  and  the  added  knowledge* 
that  he  had  obtained  in  the  attempt  to  impanel 
a  jury,  and  upon  the  express  agreement  stated, 
ordered  the  place  of  trial  changed  to  Cass 
county.  We  think  that,  so  far  as  the  simple 
change  of  venue  was  concerned,  it  was  strictly 
within  the  statute.  There  was  no  second  ap- 
plication for  the  change.  It  was  simply  a  re- 
newal of  the  original  application,  made  on  the 
suggestion  of  the  court,  and  in  pursuance  of 
leave  expressly  reserved  in  the  original  ruling, 
clearly  showing  that  such  ruling  was  tentative 
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onlv.  But,  further,  we  do  not  think  the  trial 
had  begun,  within  the  meaning  of  the  statute, 
when  the  application  was  renewed.  In  con- 
struing another  section  of  the  Code  of  Crimi- 
nal Procedure,  we  held,  in  State  v.  UazledaJd, 
2  N.  D.  521,  16  L.  R.  A.  150,  that  the  trial  be- 
gan after  the  jury  was  impaneled.  It  is  clearly 
in  the  interests  of  justice  to  persons  accused  of 
crime  that  this  section  should  receive  the  same 
construction,  and  there  is  ample  authority  to 
support  this  ruling.  Price  v.  State,  8  Gill, 
296:  Smith  v.  State,  44  Md.  530;  JenksY.  State, 
39  Ind.  1;  Wearer  v.  State,  y3Ind.  289;  Bun- 
nel  V.  State,  86  Ind.  431;  Edwards  y.  State,  25 
Ark.  444.  The  wording  of  §  8111  of  the  Re- 
vised Codes  of  this  slate  differs  to  such  an  ex- 
tent from  the  wording  of  §  7312  of  the  Com- 
piled Laws,  under  which  this  action  was  tried, 
that  we  may  be  required  to  rule  differently  in 
cases  tried  under  the  Revised  Codes.  We  take 
judicial  notice,  however,  that  Caas  county  is 
not  a  near  or  adjoining  county  to  Morton,  nor 
was  it  claimed  that  an  impartial  trial  could  not 
be  had  in  any  of  the  intermediate  counties. 
But  the  district  court  of  Cass  county  had  full 
jurisdiction  to  try  felonies.  Plaintiff  in  error 
asked  that  the  case  be  sent  to  that  county,  and 
expressly  agreed  in  open  court  that  it  might  be 
tried  in  such  county.  It  is  well  settled  by  the 
authorities  that  the  right  to  a  change  of 
venue  having  been  established,  and  having 
thus  selected  the  tribunal  by  which  he  would 
be  tried,  such  tribunal  having  full  jurisdiction 
to  try  offenses  of  the  kind  charged,  and  hav- 
ing been  tried  by  that  tribunal,  plaintiff  in  er- 
ror cannot,  after  verdict,  be  heard  to  question 
the  jurisdiction  of  the  court,  or  to  allege  that 
the  change  should  have  been  to  some  other 
county.  Lightfoot  v.  Com.  80  Ky.  524;  Ilour- 
igan  v.  Com,.  94  Ky.  520;  State  v.  Potter,  16 
Kan.  80;  State  v.  Kivdig,  55  Kan.  113;  People 
V.  Fredericks,  106  Cal.  555;  State  v.  Gamble. 
119  Mo.  427. 

When  the  case  was  called  for  trial  in  Cass 
county,  plaintiff  in  error  moved  to  set  aside 
the  information,  on  the  ground  that  it  was  not 
verified  as  the  law  requires.  The  information 
was  verified  by  the  state's  attorney  of  Morton 
county,  to  the  effect  that  he  believed  it  to  be 
true.  Without  in  any  manner  intimating  that 
this  was  not  a  good  verification,  we  think  the 
motion  came  too  late.  Our  statutes,  as  found 
in  the  Compiled  Laws  of  1887,  were  framed 
when  accused  persons  were  presented  by  in- 
dictment, and  not  by  information;  but  chapter 
71  of  the  Laws  of  1890  substitutes  an  informa- 
tion by  the  state's  attorney  for  the  indictment 
of  a  grand  jury,  and  §  5  of  said  act  declares 
that  the  proceedings  under  indictment  should, 
"as  near  as  may  be,  apply  to  prosecutions  by 
informations."  Section  7283  of  the  Compiled 
,Laws  specifies  the  ground  for  setting  aside  an 
indictment;  and  these  grounds,  as  applied  to 
an  information,  would  cover  a  defective  veri- 
fication. The  next  section  provides:  "If  the 
motion  to  set  aside  the  indictment  be  not  made, 
the  defendant  is  precluded  from  afterwards 
taking  the  objections  mentioned  in  the  last 
section."  The  substance  and  almost  the  lan- 
guage of  these  provisions  was  borrowed  from 
Minnesota.  See  chapter  110,  Gen.  Stat.  1878. 
The  supreme  court  of  Minnesota,  in  State  v. 
Schumm,  47  Minn.  373,  and  State  v.  Dick,  47 
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I  Minn.  375,  held  that  a  motion  to  set  aside  the 
I  indictment  could  not  be  made  after  plea  en- 
tered. In  this  case,  plaintiff  in  error,  prior  to 
his  first  trial,  was  regularly  arraigned,  and 
pleaded  not  guilty.  He  has  never  withdrawn, 
or  asked  to  withdraw,  that  plea  for  any  pur- 
pose whatever,  and  hence  the  motion  to  set 
aside  the  information  came  too  late.  But 
counsel  sought  to  save  the  point  by  motion  in 
arrest.  It  has  been  held  in  Minnesota  that  a 
matter  which  might  furnish  a  ground  for  a 
motion  to  set  aside  an  indictment  cannot  be 
raised  by  demurrer  or  in  any  manner  except 
by  such  motion.  State  v.  Brecht,  41  Minn.  50. 
By  §  7452,  Comp.  Laws,  the  grounds  for  mo- 
tion in  arrest  are  the  same  as,  and  none  other 
than,  the  grounds  for  a  demurrer  to  the  infor- 
mation, as  specified  in  §  7292,  Comp.  Laws. 
As  the  objection  under  consideration  was 
proper  ground  for  motion  to  set  aside,  and  was 
not  proper  ground  for  demurrer,  it  follows 
that  it  cannot  be  raised  by  motion  in  arrest. 
Learned  counsel  admit  in  argument  that  the 
point  could  not  be  raised  on  demurrer,  and 
this  must  be  so  because,  under  our  practice,  a 
demurrer  goes  only  to  the  body  of  the  infor- 
mation. 

In  the  process  of  impaneling  the  trial  jury> 
one  Holzer  was  called  as  a  juror,  and  was 
challenged  by  the  state  for  cause.  In  sup- 
port of  this  challenge,  Holzer  was  examined 
under  oath  as  to  his  qualifications.  His  an- 
swers disclosed  a  state  of  disqualification  that 
would,  as  we  view  it.  have  fully  warranted 
the  court  in  sustaining  the  challenge.  The 
record,  however,  recites:  **  The  court  denies 
the  state's  challenge  for  cause,  and  the  state 
exercises  a  peremptory  challenge.  At  this 
time  the  court  sustains  the  challenge  for  cause." 
The  plaintiff  in  error  excepted  to  this  last  rul- 
ing, on  the  ground  that  its  effect  was  to  ex- 
tend to  the  state  an  additional  peremptory 
challenge.  Prior  to  that  time  the  state  had 
exhausted  five  of  the  six  peremptory  chal- 
lenges allowed  by  law.  Subsequently,  one 
Cruso  was  called  as  a  juror,  and  was  challenged 
peremptorily  by  the  state,  and  stood  aside. 
Plaintiff  in  error  excepted  to  this  ruling,  upon 
the  ground  that  the  state  had  used  its  sixth 
and  last  peremptory  challenge  upon  Holzer. 
These  exceptions  cannot  be  sustained.  Nor 
can  we  for  a  moment  entertain  the  suggestion 
that  the  trial  court,  by  reversing  its  ruling  as 
to  the  juror  Holzer,  manifested  any  bias  or 
favoritism  toward  the  state.  Indeed,  the  sug- 
gestion approaches  the  absurd,  as,  had  such 
been  the  case,  the  court  would  certainly  have 
sustained  the  challenge  for  cause  in  the  first 
instance,  as  in  fact  it  ought  to  have  done.  In 
denying  the  challenge  the  state  was  wronged, 
and  in  changing  the^  ruling  the  state  had  re- 
stored to  it  that  which  it  had  been  improp- 
erly compelled  to  use  in  rejecting  Holzer.  It 
must,  we  think,  be  conceded,  that  a  court 
may,  in  the  process  of  impaneling  a  jury,  re- 
verse its  own  rulings;  and,  the  last  ruling  be- 
ing correct,  it  would,  indeed,  be  a  novel  doc- 
trine that  either  party  could  assign  as  error 
that  the  court  did  not  adhere  to  an  erroneous 
ruling.     See  State  v.  Cohn,  9  Nev.  179. 

When  the  information  was  filed,  the  names 
of  but  two  witnesses  were  indorsed  thereon, 
and  their  testimony  simply  proved  the  corpus 
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delicti,  about  which  there  was  no  controversy. 
Many  other  witnesses  were  called  by  the 
state,  and  plaintiff  in  error,  in  each  case,  ob- 
jected to  such  witnesses  giving  any  testimony 
m  the  case,  on  the  ground  that  their  names 
were  not  indorsed  on  the  information.  Sec- 
tion 2,  chap.  71,  Laws  1890  (being  the  statute 
authorizing  prosecutions  by  information),  pro- 
vides that  the  state's  attorney  shall  indorse  on 
the  information  **the  names  of  all  witnesses 
for  the  prosecution  known  to  him  at  the  time 
of  filing  the  same;  but  other  witnesses  may 
testify  on  the  trial  of  such  cause  in  behalf  of 
the  prosecution  thereof  the  same  as  if  their 
names  had  been  indorsed  thereon.*'  Similar 
statutory  provisions,  though  usually  more 
stringent  in  their  terms,  are  almost  universal. 
The  practice  of  indorsing  the  names  of  wit- 
ness for  the  prosecution  upon  the  indictment 
or  information  has  long  prevailed  in  this 
country  and  Eneland.  The  object  is  to  ap- 
prise the  accused  beforehand  of  the  names  of 
the  witnesses  against  him,  to  the  end  that  he 
may  investigate  their  characters  and  anteced- 
ents, and  be  the  better  prepared  to  meet  and 
overcome  or  weaken  their  testimony  by  counter 
testimony  gathered  in  advance  of  the  trial. 
It  is  repugnant  to  the  instincts  of  justice  that 
an  accused  should  be  required  to  battle,  it 
may  be  for  his  life,  in  total  ignorance  of  the 
witnesses  by  whose  words  the  state  expects 
to  condemn  him,  and  thus,  necessarily,  wholly 
unprepared  to  subject  them  to  those  tests  of 
accuracy  and  credibility  so  potent  in  the  inves* 
ligation  of  truth.  In  PeopU  v.  HaU,  48  Mich. 
482,42  Am.Kep.  477,  the  court  said:  **The 
court  allowed  the  names  of  several  witnesses 
to  be  added  to  the  information  during  the 
trial,  under  objection,  without  any  showing 
that  they  were  not  known  earlier  and  in 
time  to  give  defendant  notice  in  season  to 
anticipate  their  presence  before  trial.  The 
statute  is  explicit  that  this  shall  be  done  before 
trial,  where  witnesses  are  known.  §  7988 
fComp.  Laws].  This  is  not  a  mere  formality; 
and,  wherever  it  has  been  provided  for  by 
statute,  it  has  been  treated  as  a  substantial 
right."  See  also  8taU  v.  Reddington  (S.  D.) 
64  N.W.170. 

When  plaintiff  in  error  objected  to  the  tes- 
timony of  witnesses  whose  names  were  not 
on  the  information,  he  offered  to  prove  that 
such  witnesses  were  known  to  the  prosecut- 
ing attorney  when  the  information  was  filed, 
and  the  court  heard  evidence  on  the  point. 
The  objection  was  overruled.  If  this  ruling 
rested  only  upon  the  evidence  adduced,  we 
should  hesitate  to  sustain  it.  Indeed  it  is  dif- 
ficult to  conceive  how  an  information  can  be 
verified  by  the  state's  attorney  without  his 
having  some  definite  knowledge  of  the  source 
or  sources  of  evidence  upon  which  the  state 
relies  for  a  conviction.  But  in  this  case  there 
had  been  one  trial  of  the  case.  For  months 
plaintiff  In  error  had  known  who  the  impor- 
tant witnessses  for  the  state  were,  and  also 
what  their  testimony  was.  All  the  purposes 
for  which  the  law  required  their  names  to  be 
indorsed  on  the  information  had  been  fully 
met.  Hence  there  could  have  been  no  preju- 
dicial error  in  the  court's  ruling  so  far  as  it 
related  to  witnesses  that  were  used  on  the  for- 
mer;trial.  Section  7250,  Comp.  Laws,  reads: 
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•'No  indictment  is  insufficient,  nor  can  the 
trial,  judgment,  or  other  proceedings  thereon 
be  affected,  by  reason  of  a  defect  or  imper- 
fection in  matter  of  form,  which  does  not  tend 
to  the  prejudice  of  the  substantial  rights  of 
the  defendant  upon  the  merits."  Two  wit- 
nesses were  used  by  the  state  on  the  second 
trial  whose  names  were  not  on  the  informa- 
tion, and  who  were  not  used  on  the  first,  but 
it  is  clear  from  the  evidence  that  they  were 
not  known  to  the  prosecution  when  the  infor- 
mation was  filed.  However,  had  this  obiec- 
tion  been  seasonably  made  at  the  first  trial,  it 
might  have  proved  fatal.  We  cannot  indorse 
counsel's  position  that,  under  our  statute,  all 
witnesses  can  testify,  whether  their  names  are 
indorsed  or  not.  We  cannot  permit  the  Hatter 
clause  of  the  provision  to  thus  emasculate  and 
destroy  the  former.  True,  the  statute  says, 
"  But  other  witnesses  may  testify  for  the  state 
the  same  as  thouj^h  their  names  were  indorsed 
on  the  information;"  but  such  *' other"  wit- 
nesses must  be  witnesses  who  were  not 
known  to  the  prosecutor  when  he  filed 
the  information.  Prosecutions  by  informa- 
tion are  an  innovation.  The  law  authorizing 
them  places  a  great  power  in  the  hands  of  one 
man.  and  that  power  should  not  be  abused. 
Public  prosecutors  must  treat  those  whom 
they  accuse  of  crime  with  perfect  fairness. 

Earle  Kent,  the  son  of  deceased  and  the  ac- 
cused, was  a  witness  for  the  state  in  this  case, 
and  several  questions  were  asked  this  wit- 
ness, and  answered,  over  defendant's  objec- 
tions, which,  standing  alone,  would  have  no 
bearing  upon  any  issue  in  the  case.  But  all 
such  questions  were  preliminarv  in  their  na- 
ture, and  became  competent  by  reason  of 
what  followed  either  in  his  own  testimony  or 
that  of  the  witness  and  accomplice  Swidensky. 
This  practice  is  universal  and  absolutely  nec- 
essary to  the  due  administration  of  justice,  and 
no  authorities  need  be  cited  to  support  it.  A 
careful  examination  of  this  evidence  discloses 
no  legal  prejudice  to  plaintiff  in  error. 

A  large  number  of  assignments  of  error  are 
directed  against  the  rulings  of  the  court  up- 
on the  admission  of  evidence  during  the  ex- 
amination of  the  witness  SwidensKy.  The 
testimony  of  this  witness  was  exceedingly 
Important.  He  was  the  confessed  accomplice, 
the  man  who  fired  the  shot  that  killed  Mrs. 
Kent.  Whhout  his  testimony  it  is  safe  to  say 
that  no  conviction  would  have  been  secured  on 
the  trial.  His  story  was  revolting  in  its  de- 
tails, and,  if  true,  showed  a  depth  of  deprav- 
ity, both  on  his  part  and  that  of  the  plaintiff 
in  error,  that  humanity  seldom  reaches.  In 
view  of  the  prominence  of  this  witness  in  the 
case,  we  will  notice  these  assignments  at 
some  length. 

Two  assignments  relate  to  questions  that 
were  asked  for  the  purpose  of  showing  what 
personal  property  Kent  had  on  his  farm  at  the 
time  of  the  murder.  On  the  former  trial, 
Kent's  absence  from  home  at  the  time  of  the 
murder,  and  his  subsequent  fiight  and  efforts 
to  elude  officers  that  were  in  pursuit  of  him, 
were  attempted  to  be  accounted  for  on  the 
theory  that  he  had  embezzled  $300  or  |400 
belonging  to  certain  insurance  companies  that 
he  represented,  and  that  he  left  home  the  day 
preceding  the   murder    for   the  purpose  of 
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raising  $300  with  which  to  cover  this  shortage, 
and,  failing  in  that,  he  fled,  and  tried  to  elude 
the  officers,  because  he  thought  they  were  af- 
ter him  for  that  offense.  The  object  of  the 
state  in  asking  the  questions  was  to  show  that 
he  had  property  out  of  which  he  could  realize 
the  sum  of  (800,  and  hence  his  story  was 
false.  True,  this  evidence  might  more  prop- 
erly have  been  reserved  for  rebuttal;  but  it  is 
only  in  a  few  well-recognized  instances  that 
error  can  be  assigned  upon  the  order  of  proof, 
certainly  not  in  this  instance. 

Again,  the  witness  was  asked:  ''State  what 
his  [Kent's]  habits  were  with  respect  to  go- 
ing and  coming  to  the  house  and  the  office." 
This  was  proper.  The  witness  testified  that 
the  conspiracy  was  first  broached  by  Kent 
while  witness  was  driving  him  from  his  house 
to  his  office.  Kent  testified  to  his  habits  in 
this  respect,  and  his  testimony  agreed  with 
that  of  the  witness. 

Another  assignment  is  directed  at  a  ques- 
tion that  simply  required  the  witness  to  state 
the  circumstances  under  which  he  was  arrested 
and  was  clearly  proper. 

A  number  of  assignments  of  error  are  di- 
rected against  the  little  black  book,  known  as 
"Exhibit  C."  that  figured  so  prominently  upon 
the  former  trial.  It  is  sufficient  here  to  say 
that  it  was  a  small  blank  book,  such  as  is  fre- 
quently carried  in  the  pocket;  and  in  it  Swi- 
densky  swore  that  he  had  written  out  in  full, 
but  in  the  Bohemian  languaere,  and  at  Kent's 
dictation,  just  what  he  should  say  at  the  cor 
oner's  inquest  concerning  the  manner  in  which 
Mrs.  Kent  met  her  death.  He  also  testified 
that  he  finished  the  writing  in  the  book  on 
Sunday  morning  preceding  the  homicide,  and 
that  Kent  urged  him  to  study  it  until  he  had 
his  story  thoroughly  committed  to  memory, 
and  then  destroy  the  book.  But  the  book  was 
on  his  person  when  he  was  arrested,  and  was 
taken  by  the  sheriff.  But,  as  the  writing  in  the 
book  was  in  the  Bohemian  language,  the  sheriff 
knew  nothing  about  what  it  contained  until 
months  later.  At  the  coroner's  inquest  held 
immediately  after  the  murder,  Swidensky  did 
tell  practically  the  identical  story  that  was  after- 
wards found  to  be  written  in  the  book.  This 
book  was  received  in  evidence  over  the  objec- 
tion of  the  defendant.  We  ruled  in  the  for- 
mer opinion  that  the  book  was  properly  re- 
ceived, but  counsel  again  attack  certain  ques- 
tions concerning  the  book,  with  great  ability 
and  zeal;  insisting  that  they  were  asked  sim- 
ply to  corroborate  bwidensky's  sworn  state- 
ments, and  that  nothing  that  the  accomplice 
may  have  done  and  that  nothing  that  he  may 
do  or  say  after  the  homicide  can  be  used  to 
corroborate  him.  Counsel  misapplies  the  law 
relating  to  the  corroboration  of  an  accom- 
plice. True  it  is  that  no  conviction  can  be 
had  upon  the  testimony  of  the  accomplice 
alone;  and  it  matters  not  now  inherently 
probable  that  testimony  may  be.  It  may  be 
so  connected  with  and  related  to  known  facts 
and  conditions  as  to  render  fabrication  impos- 
sible, and  produce  absolute  moral  conviction 
of  its  truthfulness.  Still,  standing  alone,  it 
cannot,  under  the  statute,  warrant  conviction. 
It  must  be  corroborated  by  some  evidence 
ng  to  connect  the  accused  with  the  com- 
n  of  the  offense,  and  this  evidence  must 
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come  from  an  entirely  independent  source. 
It  may  be  but  slight,  and  wholly  insufficient 
in  itself  to  procure  a  conviction;  yet,  if  it  rea- 
sonably tends  to  connect  the  delfeudant  with 
the  commission  of  the  offense,  the  statute  ia 
satisfied.  But  in  such  a  case  the  state  must 
still  place  its  main  dependence  for  conviction 
upon  the  testimony  of  the  accomplice.  The 
corroborating  testimony  required  by  the  stat- 
ute may  in  no  manner  strengthen  the  particu- 
lar facts  to  which  the  accomplice  testifies.  It 
is  the  right  of  the  prosecution  to  make  the  tes- 
timony of  the  accomplice  as  strong  and  as  in- 
herently probable  as  the  case  will  admit;  and, be- 
cause one  portion  of  his  testimony  may  tend  to 
make  another  more  probable, — may  strengthen 
and  support  it, — he  is  not  thereby  corroborat- 
ing himself,  within  the  meaning  of  the  statute. 
All  the  questions  asked  the  witness  for  the 
purpose  of  showing  under  what  circumstancea 
and  when  the  book  was  taken  from  him,  and 
that  it  was  in  the  same  condition  when  pro- 
duced at  the  trial  as  when  taken  from  him, 
were  clearly  competent. 

We  have  discussed  only  such  assignments 
relating  to  Swidensky's  testimony  as  are  ar- 
gued in  the  brief.  Others  were  made,  but  an 
mspection  shows  them  to  be  without  merit,  aa 
counsel  concedes  by  not  arguing  them. 

A  presumption  of  guilt  arises  from  flight. 
This  presumption  will  have  more  or  less  force, 
according  to  the  facts  and  circumstances  at- 
tending it.  But  the  flight,  with  its  attendant 
facts  and  circumstances,  can  always  go  to  the 
iury,  under  the  instructions  of  the  court  as  to 
how  its  effect  Aould  be  weighed.  Whart.  Cr. 
£v.  §  1269,  and  cases  cited.  For  the  purpose 
of  showing  flight  and  secretion,  the  sheriff  of 
Morton  county  was  asked  and  permitted  to  an- 
swer a  series  of  questions  tending  to  disclose 
what  he  did  by  way  of  locating  and  arresting 
the  defendant,  between  the  time  of  the  com- 
mission of  the  murder  and  his  final  arrest,  on 
September  2d  following.  While  learned  coun- 
sel do  not  strenuously  contend  that  the  general 
purport  of  this  examination  was  improper,  yet 
he  does  urge  that  certain  portions  of  the  an- 
swers of  the  witness  had  no  tendency  to  estab- 
lish the  ultimate  fact  sought;  hence  it  was 
error  to  receive  such  portions,  or  permit  them 
to  stand.  We  may  concede  counsel's  proposi- 
tion that  some  portions  of  the  testimony  did 
not  necessarily  tend  to  show  fiight.  For  in- 
stance, the  fact  that  the  sheriff  got  out  a  large 
number  of  circulars,  or  sent  telegrams,  from 
which  he  received  no  results,  majr  not  strongly 
tend  to  establish  flight  or  secretion.  But  we 
are  by  no  means  prepared  to  accept  counsel's 
conclusion  that  this  is  necessarily  reversible 
error.  We  do  not  believe  there  is  a  court  of 
last  resort  in  the  United  States  that  would  hold 
to-day  that  the  admissibn  of  improper  testi- 
mony is  necessarily  and  in  every  instance 
ground  for  reversal.  Certainly,  the  authorities 
cited  do  not  support  the  doctrine.  It  is  true, 
generally  speaking,  and  particiilarly  in  crim- 
inal cases,  that  prejudice  will  be  presumed 
from  the  admission  of  improper  testimony; 
and  when  the  influence  of  such  testimony  upon 
the  jury  is  to  any  extent  a  doubtful  question, 
courts  can  indulge  in  no  speculations,  but  must 
conclusively  presume  prejudice,  and  correct 
the  error.    But  when,  from  the  character  of 
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the  irrelevant  testimooy  or  from  the  record,  it 
is  clear  that  no  prejudice  could  result  in  any 
conceivable  view  of  the  case,  then  the  admis- 
sion of  such  improper  testimony  should  never 
reverse  the  case.  This  is  the  rule  of  reason 
and  justice,  as  well  as  of  authority.  McMUlen 
V.  AitcJiiwn,  3  i^.  D.  185;  State  v.  McOahey, 
3  N.  D.  298;  Begar  v.  DeGroat,  3  N.  D.  354; 
Coleman^.  People,  2  Cow.  Grim.  Kep.  19;  Van- 
dertxxyrt  v.  Oauld,  36  N.  Y.  689;  Erben  v. 
Lorillard,  19  N.  Y.  299.  In  this  case  the  de- 
fendant himself,  on  the  stand,  testifies  that  he 
left  his  home,  in  Morton  county,  on  the  morn- 
ing of  the  day  preceding  that  on  which  the 
murder  was  committed,  and  for  nearly  six 
months  thereafter  he  spent  the  time  at  out  of 
the  way  places  in  Michigan,  Nebraska,  and 
Coloraao.  He  also  swears  that  during  this 
time  he  passed  under  several  different  names, 
none  of  them  being  his  real  name  of  William 
W.  Pancoast  or  his  assumed  name  of  Myron 
R.  Kent.  He  also  admits  that  he  changed  his 
locality  to  avoid  appiehension.  The  flight 
and  secretion  are  so  indisputably  established 
that  no  prejudice  to  defendant  could  possibly 
have  resulted  from  permitting  the  sheriff  to 
testify  that  he  sent  out  circulars  and  telegrams 
in  his  efforts  to  locate  and  apprehend  the 
defendant.  The  error,  if  any,  was  entirely 
harmless. 

A  vigorous  attack  is  made  upon  certain  rul- 
ings relative  to  the  evidence  of  the  witness 
Hoy.  This  witness  was  a  detective,  and  was 
no  doubt  largely  instrumental  in  procuring  the 
arrest  and  conviction  of  the  defendant.  It  is 
perhaps  natural  that  counsel,  in  his  zeal, 
should  assail  this  witness  with  some  bitterness. 
We  have  examined  his  testimony  and  the  rul- 
ings thereon  with  utmost  care,  and  we  find 
absolutely  no  error  connected  therewith.  Nor 
do  we  conceive  that  the  rulings  raise  any  ques- 
tions of  law  whatever  that  are  not  too  ele- 
mentary to  warrant  any  discussion.  We 
mention  the  matter  simply  that  counsel  may 
understand  that  it  was  not  overlooked. 

The  plaintiff  in  error  took  the  witness  stand 
in  his  own  behalf,  and,  in  discussing  the  ques- 
tions that  arise  upon  the  exceptions  saved  on 
his  cross-examination,  we  must  keep  constantly 
in  mind  certain  well- settled  principles.  The 
object  of  a  cross-examination  is  to  break  or 
weaken  the  force  of  the  testimony  given  by  the 
witness  on  his  direct  examination.  To  this 
end,  it  is  always  proper  to  show  the  relations 
of  the  witness  to  the  case  and  the  parties,  the 
interest,  if  any.  he  may  have  in  the  result,  his 
motives  for  testifying  in  any  particular  man- 
ner. Likewise,  it  is  proper  to  show  his  rela- 
tion to  the  facts,  his  means  of  knowledge,  and 
opportunities  for  information ,  his  powers  of 
observation,  and  his  tenacity  of  memory;  and. 
subject  to  the  constitutional  privilege  of  a  wit- 
ness to  refuse  to  answer  questions  the  answers 
to  which  may  tend  to  criminate  him,  it  is 
proper  to  show  collateral  facts  that  might  tend 
to  criminate,  disgrace,  or  degrade  the  witness 
if  such  other  facts  tend  to  weaken  his  credi- 
bility. Territory  v.  (THare,  1  N.  D.  30;  Peo- 
ple V.  Casey,  72  N.  Y.  894;  People  v.  Irving, 
95  N.  Y.  541;  United  States  v.  Wood,  4  Dak. 
455;  State  v.  McCartey,  17  Minn.  76  (Gil.  54); 
Wilbur  V.  Flood,  16  Mich.  40.  It  is  also  well 
established  that,  when  a  defendant  in  a  crim- 
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inal  case  voluntarily  takes  the  witness  stand  in 
his  own  behalf,  he  thereby  subjects  himself  to 
the  same  rules  of  cross-examination  that  gov- 
ern other  witnesses,  with  the  exception  that 
his  privileges  are  to  some  extent  curtailed,  in 
that  he  is  not  only  required  to  answer  any 
relevant  and  proper  question  on  cross-examina- 
tion that  may  tend  to  convict  him  of  the  of- 
fense for  which  he  is  being  tried,  but  he  must 
also  answer  any  such  relevant  and  proper  ques- 
tion that  may  tend  to  convict  him  of  any  col- 
lateral offense,  when  such  answer  also  tends 
to  convict  him  of  the  offense  for  which  he  is 
being  tried,  or  bears  upon  any  of  the  issues 
involved  in  such  case.  Connors  v.  People,  50 
N.  Y.  240;  People  v.  Howard,  73  Mich.  10; 
StaU  V.  Ober,  52  N.  H.  459,  13  Am.  Rep.  88; 
People  V.  Courtney,  31  Hun,  199;  Chambers  v. 
People,  105  111.  409;  McKeonev.  PeopU,  6  Colo. 
346;  Fralich  v.  People,  65  Barb.  48;  State  v. 
Wentw<n'th,  65  Me.  234,  20  Am.  Rep.  688; 
Hanoffy,  State,  37  Ohio  St.  1«0,  41  Am.  Rep. 
496;  SlaU  v.  Pfefferle,  36  Kan.  90;  Boyle  v. 
StaU,  106  Ind.  469,  55  Am.  Rep.  218;  Keyes 
V.  State.  122  Ind.  528;  PeopU,  Phelps,  v.  New 
York  Court  of  Oyer  d  Terminer,  83  N.  Y.  436; 
People  V.  Booghkerk.  96  N.  Y.  149;  State  v. 
Red,  53  Iowa,  69;  Clarke  v.  State,  78  Ala.  474; 
Cotton  V.  State,  87  Ala.  108;  Karris  v.  State, 
87  Ala.  85.  The  cross-examination  of  plaintiff 
in  error  in  this  case  was  greatly  extended,  oc- 
cupying several  days,  and  covering  his  past  life 
since  1878.  The  questions  raised  upon  this 
cross-examination  cover  a  wide  ranfi:e  in  crim- 
inal evidence,  are  very  interesting,  and  not 
free  from  diflQculty. 

It  is  undisputed  in  this  case  that  Julia  C. 
Kent  was  murdered  by  the  direct  act  of 
Thomas  Swidensky,  between  11  and  12  o'clock 
on  the  night  of  March  13,  1894.  Death  was 
caused  by  the  discharge  of  a  shotgun  held, 
at  most,  but  a  few  feet  from  her  head.  The 
tragedy  occurred  in  the  house  where  plaintiff 
in  error  and  Julia  C.  Kent,  his  wife,  had  lived 
for  about  a  year  and  a  half  then  last  past,  on  a 
farm  about  one  mile  and  a  quarter  from  the 
city  of  Mandan,  in  Morton  county.  Plaintiff 
in  error  was  a  lawyer,  with  an  office  in  Mandan, 
and  it  was  his  general  custom  to  go  from  his 
home  to  the  citv  in  the  morning,  and  return  in 
the  evening.  It  was  the  theory  of  the  state 
that  plidntiff  in  error  hired  the  man  Swidensky 
to  kill  Mrs.  Kent,  or,  in  other  words,  that 
plaintiff  in  error  and  Swidensky  entered  into  a 
conspiracy  to  accomplish  that  object.  Swi- 
densky was  a  Bohemian  laborer,  who  had  been 
in  Kent's  employ  for  some  time.  His  testi- 
mony indicates  that  he  was  a  man  of  considera- 
ble intelligence.  He  was  a  witneas  for  the  state, 
and  his  testimony  was  vital.  Without  it  no 
conviction  could  have  been  expected  on  the 
testimony  adduced.  He  testified  in  detail  to 
an  arrangement  which  he  claimed  was  entered 
into  between  plaintiff  in  error  and  himself,  and 
said  that,  early  in  February  preceding,  Kent 
broached  the  subject  to  him  one  morning, 
while  they  were  driving  to  Mandan;  that  Kent 
said  to  him,  "I  am  goin^  to  tell  you  something. 
There  is  a  big  thing  in  it  if  you  promise  not  to 
give  it  away."  Then,  as  preliminary,  Kent 
proceeded  with  a  statement  that  he  "was  pretty 
well  fixed"  in  Minneapolis,  but  lost  $15,000  in 
a  mining  deal  in  California,  through  his  wife's 
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brother  Frank;  that  his  wife  urj?ed  him  to  go 
into  the  deal,  but,  as  soon  as  his  money  was 
gone.  Frank  Laird  "was  after  him,  to  drive 
nim  out  of  Minneapolis. "  He  then  said  to  wit- 
Dess:  "Noir,  Tom,  I  am  going  to  get  $30,000 
from  England,  from  my  mother.  As  soon  as 
my  wife  hears  about  it,  the  first  thing  she  will 
want  to  do,  she  will  want  to  go  straight  to 
Minneapolis,  where  her  folks  are,  and  they  will 
want  to  handle  my  money  again,  and  I  will 
be  in  the  same  fix  I  was  before."  Further, 
witness  testified:  "He  said,  *Tom,  I  will  tell 
you  what  to  do,  and  will  give  you  118,000 
if  you  will  help  me  to  get  rid  of  my  wife.' " 
Witness  refused  to  consider  the  proposition, 
and  Kent  proceeded  to  urge  him,  by  rep- 
resenting the  great  financial  advantage  to 
witness.  The  next  day,  Kent  approached 
him  again,  and  witness  *  still  refused,  saying 
he  was  "afraid  they  would  hang  him."  But 
lit  every  opportunity  Kent  continued  to  im- 
portune him,  and  developed  the  whole  scheme 
by  which  it  could  be  made  to  appear  that 
the  killing  was  accidental,  so  that  Swidensky 
^ould  be  released  after  the  coroner's  inquest. 
Kent  should  be  away,  and  should  proceed 
to  England,  get  the  money,  meet  Swidensky 
at  a  town  in  the  Indian  Territory,  and  pay 
iiim  the  $18,000.  Witness  still  refused,  stat- 
'  ing  that  he  did  not  want  to  kill  Mrs.  Kent, 
that  she  had  always  been  good  to  him,  and 
that  he  was  afraid.  In  one  interview,  Kent 
«aid  to  witness:  "Kent  is  not  my  right  name; 
my  name  is  W.  W.  Pancoast.  1  changed  my 
name  the  time  I  put  away  my  first  wife, 
and  took  $25,000  out  of  a  bank  in  Ohio.  Then 
I  went  to  England.  I  got  some  of  that  money 
there,  and  I  got  it  now."  Then  Kent  saia: 
•"Tom,  my  wire  is  suspicious  about  something, 
and  I  cannot  let  it  go  much  longer.  I  am 
afraid  she  will  get  onto  it  some  way  or  other." 
Finally,  witness  says  that,  on  the  Saturday  be- 
fore the  homicide,  he  accepted  the  offer;  and, 
at  Kent's  dictation,  he  wrote  down  in  a  book, 
while  in  the  barn,  detailed  instructions  as  to 
what  he  was  to  do  and  say. 

Plaintiff  in  error,  when  on  the  witness  stand, 
testified  on  his  direct  examination  as  follows: 
"I  am  the  defendant  here.  I  am  the  husband 
of  Julia  C.  Kent.  I  have  heard  the  testimony 
of  Thomas  Swidensky.  I  heard  his  testimony 
in  regard  to  my  having  approached  him  some 
time  in  the  month  of  February,  1894,  while  on 
the  road  to  the  city  of  Mandan,  when  he  said 
I  suggested  the  idea  to  him  that  I  wanted  to 
get  rid  of  my  wife.  His  statement  is  false.  I 
never,  at  any  time,  place,  or  manner,  suggested 
to  Thomas  Swidensky  that  I  wanted  to  get  rid 
of  my  wife."  Again,  he  said:  "I  heard  Swi- 
densky's  statement  that  I  importuned  him  in 
the  month  of  February  to  destroy  my  wife,  as- 
signing as  a  reason  that  she  was  suspicious  of 
me,  and  was  getting  onto  something,  and  that 
there  was  big  insurance  on  her  life.  There 
never  was  anything  of  that  kind  said  or  done." 
And,  further:  "Swidensky's  statement  that  I 
importuned  him  from  time  to  time,  and  finally, 
on  the  9th  of  March,  made  a  contract  with 
him,  by  which  he  was  to  kill  my  wife,  and 
was  to  receive  the  sum  of  $18,000  is  false  as  false 
can  be.  Never  was  such  a  thing  ever  thought 
of,  either  in  my  heart,  mind,  or  brain.  ...  I 
Iso  heard  his  statement  in  regard  to  this  book, 
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that,  some  time  during  the  week  preceding  the 
homicide,  I  had  conversations  in  the  bam  and 
vicinity,  in  which  I  dictated  to  him  certain 
things  which  have  been  introduced  here  as  part 
of  this  book.  That  statement  is  all  false.  I 
never  was  in  the  bam  and  dictated  to  him  one 
word  in  my  life  concerning  this  or  any  other 
(crime,  or  any  other  act.  .  .  .  I  heard  Tom's  tes- 
I  timony  that  on  Saturday  night  he  finished  writ- 
ing  this  story  in  the  cow  shed,  sitting  on  a  little 
box,  and  that  I  dictated  it  to  him.  and  that 
Sunday  morning  he  finished  it.  That  state- 
ment is  false  as  can  be.  I  never  did  such  a 
thing.  .  .  .  I  never  heard  of  such  a  thing  that 
I  was  to  meet  Tom  at  the  Cherokee  Nation,  and 
there  deliver  to  him  $18,000,  until  I  heard  his 
testimony.  It  is  false.  All  of  his  statements 
in  regard  to  shooting  my  wife,  or  pretending 
that  burglars  were  around  the  bouse,  and  that 
he  should  say  that  the  shooting  was  accidental, 
etc.,  are  untrue.  There  never  was  such  an 
arrangement  made. "  We  think  it  should  be  con- 
ceded for  these  denials  that  they  fully  and  fairly 
deny  that  any  conspiracy,  arrangement,  plan, 
or  understanding  was  entered  into  or  existed 
between  plaintiff  in  error  and  Swidensky.  for 
killing  Julia  C.  Kent;  and,  the  conspiracy  be- 
ing thus  denied,  it  follows  that  everything  in 
Swidensky 's  testimony  that  tends  to  establish 
such  conspiracy  is  denied.  It  will  be  conceded 
by  the  state  tnat.  in  his  direct  examination, 
plaintiff  in  error  said  nothing  in  terms  about 
his  past  life,  or  his  connection  with  any  bank 
in  Ohio,  or  the  death  of  his  first  wife,  or  what 
name  he  had  traveled  under,  or  where  his 
parents  resided,  or  when  he  last  saw  them. 
The  cross-examination  of  plaintiff  in  error 
went  immediately  to  a  time  when  he  lived  in 
Medina,  Ohio,  in  1878;  and  the  following  ques- 
tions were  asked,  all  of  which  were  objected  to 
as  incompetent,  irrelevant,  immaterial,  and  im- 
proper cross-examination,  the  objection  being 
overruled  in  each  instance: 

Were  your  parents  there? 
.  They  were  living  in  the  same  county, 
about  15  miles  from  Medina. 

Q.  What  business  were  you  engaged  in,  in 
Medina,  Ohio,  in  the  vear  1878,  or  about  that 
time? 

A,  I  was  interested  in  the  First  National 
Bank.  I  was  one  of  the  directors.  In  1878  I 
was  cashier.    I  was  married  at  the  time. 

Q.  When  did  your  first  wife  die? 

A.  In  April,  1873. 

Q.  What  month  was  it  you  left  Ohio? 

A.  .   .  .  It  was  the  following  year,  in  May. 

Q.  Did  your  wife  die  suddenly? 

A.  She  did.  She  was  not  ill  but  a  couple 
of  weeks,  but  had  been  ill  at  times  for  over  a 
year. 

Q.  What  happened  this  week  before  you  left 
Ohio? 

A.  Nothing  that  I  personally  know  of. 

Q.  Was  there  anything  that  you  heard  of? 

A,  1  heard  that  the  bank  was  in  difllculty. 

Q.  How  long  did  you  hear  that  the  bank 
was  in  difficulty  before  you  left  Ohio? 

A,  I  should  think  it  was  only  one  day,  etc. 

Q.  What  was  your  name  at  this  time, --that 
is.  under  what  name  were  you  known? 

A.  W.  W.  Pancoast. 

Q,  Where  did  you  go  when  you  left  Ohio  at 
this  time? 
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This  question  and  all  that  we  hereafter 
quote  were  objected  to  on  the  following 
grounds:  *'Tbat  it  is  incompetent,  irrelevant, 
immaterial,  improper  cross-examination,  an  at- 
tack on  character  on  a  collateral  matter  drawn 
out  on  cross-examination,  and  declines  to  an- 
swer the  question,  cmi  the  ground  that  the  state- 
ments are  privileged,  which  privilege  is  claimed 
by  both  counsel  and  defendant,  and  that  the 
question  is  asked  for  the  sole  and  exclusive 
purpose  of  prejudicing  him  in  the  eyes  of  the 
jury,  and  declmes  to  answer  the  question  on 
the  ground  that  it  may  disgrace  him."  The  ob- 
jection was  overruled  in  each  instance.  The 
vritness  answered: 

I  went  to  Toronto,  Canada. 
Q,  Where  did  you  go  then? 
A.  I  went  to  Liverpool. 
Q.  Under  what  name  were  you  known  when 
you  went  to  Liverpool? 
A.  I  assumed  the  name  of  Angel  Herrick. 
Q.  You  lived  under  that  name  during  vour 
tir  *     ^     '     '^ 


entire  stay  in  England? 
A,  Yes,  sir. 


Q.  Is  it  not  a  fact  that  you  went  away  [from 
Ohio]  knowing  that  you  were  accused  of  hav- 
ing embezzled  the  funds  of  that  bank  yourself? 

A.  I  never  did  appropriate  the  funds.  No, 
«ir;  there  was  no  such  accusation  against  me. 

Q.  Don't  you  know  that  it  is  true  that  you 
were  accused  of  having  taken  $7,000  worth  of 
bonds  belonging  to  another  person,  and  $7,000 
worth  of  bonds  of  vour  own  brother's,and  made 
use  of  those  bonds,  never  having  entered  the 
transaction  upon  the  books  of  the  bank,  and  after 
you  went  away  from  Medina,  Ohio,  you  wrote 
a  letter  to  your  brother  trying  to  make  an  ex- 
planation of  yoar  connection  with  that  bank, 
■and  the  disposition  of  the  funds  of  the  bank  by 
you? 

A.  No,  sir;  that  is  not  true.  I  can  explain 
that. 

This  same  letter  was  afterwards  introduced 
in  evidence  by  the  state,  as  Exhibit  P,  for  the 
purpose  of  contradicting  the  witness.  Again; 
the  witness  was  asked,  under  the  same  objec- 
tion: 

Q,  Now,  between  the  period  when  you  claim 
you  left  Ohio,  in  1874,  until  1879,  when  you 
say  you  went  to  Chicago,  had  you  been  back 
to  the  state  of  Ohio? 

A,  No.  sir. 

Q.  Have  you  seen  your  mother  at  all  up  to 
1879,  between  the  time  you  left  Ohio  and  your 
visit  to  Chicago? 

A.  No,  sir. 

Q.  Mr.  Kent,  when  and  where  did  you  see 
your  parents  last? 

A.  I  think  it  was  in  1874. 

Much  more  of  the  cross-examination  is  of  a 
-similar  purport,  but  we  have  quoted  enough 
to  explain  our  rulings.  The  learned  counsel 
for  the  state  claim  that  this  cross-examination 
was  proper  for  three  purposes:  First,  to  show 
Kent's  motive  for  desiring  to  have  his  wife  put 
out  of  the  wav:  second,  to  corroborate  the  testi- 
mony of  Swidensky  as  to  what  Kent  told  him; 
and,  third,  to  destroy  or  weaken  the  credibility 
of  the  witness.  The  counsel  for  plaintiff  in 
error  claim  that  this  cross-examination  was 
proper  for  no  purpose. 
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It  must  be  conceded  that,  to  be  competent 
for  either  the  first  or  second  purposes  claimed, 
it  must  be  proper  cross-examination,  that  is,  it 
must  be  relevant,  and  must  pertain  to  the  mat- 
ter about  which  the  witness  testified  in  his  di- 
rect examination.  While  it  would  be  entirely 
proper  for  the  state,  by  witnesses  for  the  prose- 
cution, to  show  Kent's  motives,  and  to  corrob- 
orate Swidensky  by  any  testimony  competent 
for  these  purposes,  yet  it  could  not  accom- 
plish those  results  through  this  witness,  un- 
less the  direct  examination  had  opened  the 
door.  We  are  aware  that  cases  may  be  found 
opposed  to  this  statement.  See  State  v.  Alien, 
107  N.  C.  SObi-Disque  v.  State,  49  N.  J.  L.  249; 
Com,  V.  Lannan,  13  Allen,  663;  Com.  v.  Tol- 
liver,  119  Mass.  812.  But  in  those  jurisdic- 
tions the  more  liberal  English  rule  of  cross- 
examination  exists,  and  not  the  strict  American 
rule,  which  limits  it  to  the  particular  subjects 
covered  by  the  direct  examination.  Greenl. 
Ev.  §  445;  Whart.  Ev.  §  529;  Rice,  Ev.  p.  585. 
But,  while  the  strict  rule  limits  the  cross-ex- 
amination to  the  subjects  about  which  the  wit- 
ness testified  in  chief,  this  does  not  mean  the 
particular  facts  to  which  the  witness  directed 
his  testimony.  Any  subject  that  has  been 
opened  may  be  exhausted.  A  defendant,  on 
the  witness  stand,  cannot  testify  to  just  such 
facts  as  may  be  in  his  favor,  and.  by  stopping 
there,  preclude  inquiry  into  all  the  facts  per- 
taining to  the  subject.  See  cases  already  cited. 
There  are  statutes  in  some  of  the  states  limit- 
ing the  cross-examination  of  defendants  in 
criminal  cases,  and,  under  these  statutes,  a 
stricter  rule  of  cross-examination  has  been  en- 
forced by  the  courts.  But  we  have  no  such 
statute  in  this  state,  and  certainly  the  adminis- 
tration of  justice  does  not  require  this  limita- 
tion upon  the  ascertainment  of  truth.  In  this 
case,  plaintiff  in  error,  on  direct  examination, 
made  his  denials  so  broad  that  he  necessarily 
denied  his  guilt,  denied  the  existence  of  any 
conspiracy,  and  denied  all  the  statements  of 
Swidensky  concerning  the  formation  of  a  con- 
spiracy, denied  the  motives  as  stated  by  Swi- 
densky, and  hence  denied  the  statements  upon 
which  Swidensky  testified  those  motives  were 
based.  We  restate  what  Swidensky  testified 
Kent  said  to  him:  "Kent  is  not  my  right  name. 
My  name  is  W.  W.  Pancoast.  I  changed  my 
name  the  time  I  put  a  wav  my  first  wife,  and 
took  $25,000  out  of  a  bank  in  Ohio.  Then  I 
went  to  England.  I  got  some  of  that  money 
there,  and  I  got  that  now.  Then  Mr.  Kent 
said,  'Tom,  my  wife  is  suspicious  about  some- 
thing, and  I  cannot  let  it  go  much  longer.  I 
am  afraid  she  will  get  onto  it  some  way  or 
other.' "  Here  is  a  sworn  statement  of  the  ad- 
mission of  the  commission  of  at  least  one  hein- 
ous crime,  and  also  a  statement  that  his  wife 
was  suspicious  of  something,  and  that  he  could 
not  let  it  go  much  longer,  because  he  was  afraid 
she  might  unearth  the  crime  committed  in 
Ohio.  All  this  was  denied,  in  effect,  bv  the 
direct  examination  of  plaintiff  in  error.  We  do 
not  care  to  say  in  this  case,  and  it  is  not  neces- 
sary that  we  should  say.  that  the  proof  that  he 
committed  the  crimes  alluded  to  would  furnish 
any  legal  proof  that  he  told  Swidensky  that  he 
committed  such  crimes.  We  do  not  say 
whether  such  evidence  would  or  would  not 
weaken  his  denial,  or  corroborate  Swidensky. 
84 
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There  is  a  deeper  question  behiod,  and  that  is 
the  question  of  motive.  PlaiutifT  in  error  had 
denied  what  Swidensky  had  testified  was  his 
selfdecUred  motive;  and,  the  subject  of  motive 
being  thiis  opened  up,  it  was  proper  to  cross- 
examine  him  upon  the  entire  subject.  And, 
indeed,  there  are  authorities  (and  they  are  sup- 
ported by  good  reasoning)  which  would  admit 
a  cross-examination  as  to  motive  under  nothing 
more  on  the  direct  examination  than  a  general 
denial  of  the  crime,  or  even  less  than  that. 
Thomas  V.  State,  108  Ind,  419;  Com.  v.  Clark, 
145  Mass.  251;  People  v,  Tice,  181  N.  Y.  651. 
15  L.  R.  A.  669;  United  States  v.  MuUaney,  32 
Fed.  Rep.  370.  There  is  ample  authority 
for  the  proof  of  alias  and  collateral  crimes 
for  the  purpose  of  showing  a  motive  for  the 
commission  of  the  crime  for  which  a  de- 
fendant is  being  tried;  the  limitation  being 
that  such  alias  crime  must  bear  such  a  re- 
lation to  the  crime  for  which  the  party 
is  being  tried  that  a  court  can  clearly  see 
that,  if  established,  it  will  have  a  tend- 
ency to  furnish  a  motive  for  the  commission 
of  the  other  crime.  People  v.  Bussey,  82  Mich. 
49,  63,  64;  Farris  v.  People,  129  111.  521,  4 
L.  R.  A.  582:  Peoples,  Harris.  136  N.  Y.  423; 
State  V.  Hoyt,  46  Conn.  330;  Moore  v.  Vmted 
States,  150  U.  S.  57,  87  L.  ed.  996;  Com.  v.  Mc- 
Carthy, 119  Mass.  354;  Crasji  v.  State,  31  Tex. 
Crim.  Rep.  312;  State  v.  Co7in,  9  Nev.  179; 
State  V.  Dearborn,  59  N.  H.  348;  Oliter  v. 
SiaU,  33  Tex.  Crim.  Rep.  541;  State  v.  Wat- 
kins,  9  Conn.  52,  21  Am.  Dec.  712. 

This  case  is  unusual  in  its  facts.  The  proof 
of  the  commission  of  the  crime  or  crimes  at 
Medina,  Ohio,  would  not,  as  we  view  it,  have 
had  any  legal  tendency  to  furnish  a  motive 
for  the  murder  of  Julia  C.  Kent,  but  for  the 
declared  state  of  mind,  according  to  Swiden- 
sky's  testimony,  under  which  Kent  was  labor- 
ing. It  was  the  theory  of  the  state  that  Kent 
believed  that  Mrs.  Kent  was  suspicious  of 
something;  that  he  was  haunted  with  a  fear  or 
dread  that  she  might  become  cognizant  of  cer- 
tain crimes  that  he  had  committed  in  Ohio; 
and  that  this  fear  was  the  motive  that  actuated 
him  in  conspiring  for  her  death.  Obviously, 
this  theory  of  the  motive  would  be  greatly 
strengthened  by  proof  that  he  had  committed 
the  specified  crimes  in  Ohio.  While  it  is  true 
that,  in  the  cases  where  proof  of  a  collateral 
crime  has  been  admitted  for  the  purpose  of 
showing  motive,  the  relation  between  the  two 
crimes  was  usually  such  as  to  indicate  that  the 
latter  was  committed  in  order  to  prevent  an 
investigation  into  and  exposure  of  the  former 
crime,  that  it  was  feared  would  be  followed 
by  prosecution  and  punished,  yet  we  can  dis- 
cover no  reason  in  principle  for  the  limitation 
of  the  rule  to  that  class  of  cases  strictly.  Any 
strong  incentive  must  furnish  an  equally 
cogent  reason  for  the  admission  of  such  testi- 
mony. It  may  be  true  in  this  case,  as  counsel 
learnedly  argue,  that  plaintiff  in  error  had  no 
reasonable  ground  to  apprehend  prosecution 
for  his  past  crimes,  if  any  there  were,  as  a  re- 
sult of  his  wife's  suspicions  or  investigations. 
He  was  her  husband  and  had  been  such  for 
nearly  twelve  years.  He  was  the  father  of  her 
only  child,  and  to  expose  him  to  the  world  as 
a  felon  would  bring  disgrace  upon  herself  and 
an  indelible  stigma  upon  her  son.  But  who- 
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ever  reads  the  record  in  this  case,  and  particu- 
larly Kent's  letters,  will  be  irresistibly  im- 
pressed with  the  thought  that  Kent  at  all  times 
assumed  high  moral  grounds,  with  an  exalted 
standard  of  personal  purity.  There  is  evi- 
dence tending  to  show  that  he  claimed  for  him- 
self a  higher  social  position  than  he  was  will- 
ing to  concede  to  his  wife.  Under  these  circum- 
stances, it  would  be  intolerablv  galling  to  him 
to  have  his  wife  learn  that  be  was  m  fact  a 
felon,  that  he  had  married  her  under  an  as- 
sumed name,  and  that  during  all  these  years 
he  had  led  a  life  of  duplicity  and  hypocrisy. 
But  courts  cannot  speculate  as  to  the  suffi- 
ciency of  the  motive.  It  cannot  be  doubted 
that  the  evidence  tended  to  show  a  motive; 
and  that  motive  that  might  be  all  powerful  with 
one  man  might  be  of  little  or  no  force  whatever 
with  another,  depending  upon  temperament 
and  natural  or  acquired  tendencies,  and 
particularly  upon  the  predisposition  to  commit 
crime. 

In  this  connection  it  is  proper  to  remark 
that  there  is  an  exhibit  in  the  record  (Exhibit 
L),  bein^  a  letter  written  by  plaintiff  in  error 
to  his  wife  in  1892,  which  clearly  shows  that 
Mrs.  Kent  was  suspicious  of  her  husband. 
The  letter  was  in  answer  to  one  written  by  her. 
and  the  contents  of  hers  can  be  gathered  from 
his  replv;  and  it  is  certain  that  Mrs.  Kent 
had  at  least  sug^sted  an  investigation  of  her 
husband's  past  life.  This  exhibit  was  prop- 
erlv  admitted  in  evidence. 

Inhere  is  another  exhibit,  marked  '*P,"  which 
was  admitted  over  objections.      This  was  a 

letter  written  in by  plaintiff  in  error  to 

his  brother,  from  Ostend,  Bel^um.  The  state 
claims  that  this  letter  contains  an  admission 
of  the  crime  in  connection  with  the  bank  at 
Medina.  It  certainly  will  admit  of  such  a 
construction,  and  as  we  have  held  that  it  wa» 
proper  to  prove  that  crime  for  the  purpose 
of  showing  motive,  and  as  the  letter  was  com- 
petent, in  that  it  tended  to  prove  that  crime» 
its  admission  was  not  error. 

The  evidence  showing  that  Kent's  parents 
resided  near  Medina,  Ohio,  and  that  Kent  had 
not  seen  them  since  1874,  was  introduced  for 
the  purpose  of  showing  that  there  was  some 
reason  for  his  avoiding  that  locality,  and  thua 
indirectly  furnishing  proof  of  the  crime.  The 
inference  is  neither  plain  nor  strong,  and  yet 
we  cannot  say  that  the  evidence  has  no  proba- 
tive force  in  that  direction.  It  maybe  that 
the  public  prosecutor's  duty  would  have  been 
fuWj  performed  without  pressing  these  in- 
quiries to  the  extent  that  they  were  pressed, 
but  we  discover  no  reversible  error  in  so  do- 
ing. Nor  can  we  sanction  the  views  of  the 
learned  counsel  that  these  collateral  crime? 
were  too  remote  in  time  to  furnish  any  mo- 
tive for  the  commission  of  the  crime  here 
charged.  Motive  may  or  may  not  be  affected 
by  the  lapse  of  time.  Ordinarily,  a  man  who 
had  committed  a  murder  twenty  years  in  the 
past  would  be  just  as  much  concerned  to  pre- 
vent exposure  and  punishment  for  that  crime 
as  though  it  were  but  one  year  in  the  past 
And  in  this  case,  if  the  discovery  by  Mrs.  Kent, 
at  the  time  of  her  death,  of  these  dark  and 
criminal  spote  in  her  husband's  life,  would 
have  been  just  as  galling  and  bumiliatine  to- 
him  as   if  discovered  the  first  year  of  iheir 
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married  life,  then  his  motive  to  prevent  such 
discovery  would  be  just  as  strong  at  the  former 
time  as  at  the  latter. 

Having  held  that  this  cross-examination  was 
proper  for  the  purpose  of  showing  motive,  we 
might  here  leave  this  branch  of  the  case,  but 
the  question  of  the  propriety  of  such  examina- 
tion as  affecting  the  credibility  of  the  witness 
is  squarely  raised  upon  the  record,  is  im- 
portant in  its  bearinjB:  upon  other  matters  in 
the  case,  and  its  decision  has  been  urged  upon 
us  by  counsel  upon  both  sides,  in  arguments 
that  evidence  unusual  research  and  care.  We 
shall  therefore  proceed  to  state  without  elabora- 
tion our  views  upon  the  point. 

We  have  already  stated  that,  for  the  pur- 
pose of  affecting  his  credibility,  a  witness  may 
be  asked  questions  the  answers  to  which  may 
tend  to  disgrace,  degrade,  and  criminate  him. 
In  Peopk  V.  Brown,  73  N.  Y.  571, 28  Am.  Rep. 
188,  and  People  v.  Crapo,  76  N.  Y.  288,  82 
Am.  Rep.  302,  an  effort  seems  to  have  been 
made  to  break  away  from  the  rule  which  bur- 
dens a  defendant  in  a  criminal  case  who  be- 
comes a  witness  in  his  own  behalf  with  the 
same  latitude  of  cross  examination  which  may 
be  applied  to  every  other  witness,  so  far  as  an 
attack  upon  his  credibility  by  proof  of  col- 
lateral crimes  was  concerned.  But  we  dis- 
cover no  reason  sufficiently  persuasive  to  in- 
duce us  to  depart  from  the  rule.  It  is  said,  in 
effect^  in  those  cases,  and  is  urged  upon  us  in 
argument,  that  to  prove  by  an  ordinary  wit- 
ness criminal  transactions  in  his  past  life  has 
no  effect  other  than  to  weaken  the  credibil- 
ity of  the  witness,  while  to  adopt  the  same 
course  with  a  defendant  not  only  weakens  his 
credibility,  but  also  tends  to  so  prejudice  him 
in  the  minds  of  the  jury  as  to  increase  the 
probabilities  of  a  verdict  of  guilty  at  their 
hands.  But  this  same  argument  would  pre- 
clude proof  of  any  collateral  crime,  however 
relevant  and  pertinent  to  the  issues  in  the  case, 
because  the  prejudice  arising  from  proof  of 
the  collateral  crime  would  be  just  as  great  in 
one  case  as  the  other.  But  guarded,  as  a  de- 
fendant in  a  criminal  case  always  should  be, 
by  the  instructions  of  the  court,  and  as  he  is 
by  his  constitutional  privilege  to  refuse  to  an- 
swer any  question  when  the  answer  misht 
tend  to  criminate  him,  and  by  the  rule  of  law 
which  makes  his  answers  on  collateral  mat- 
ters absolutely  conclusive  upon  the  opposite 
party,  we  think  appreherision  of  injustice  re- 
sulting from  the  enforcement  of  the  rule  has 
no  sufficient  warrant,  and  rests,  indeed,  almost 
exclusively  in  imagination.  The  contrary  rule 
would  present  a  temptation  to  commit  perjury 
that  few  men  with  criminal  instincts  would  re- 
sist. 

But  neither  can  we  take  the  view  that  by 
becoming  a  witness  in  the  case,  and  thus  sub- 
jecting himself  to  a  cross-examinatioi\^  that 
mi^ht  tend  to  convict  him  of  the  crime  for 
which  he  is  on  trial,  thereby  a  defendant 
waives  all  protection,  and  has  no  longer  any 
right  to  invoke  his  constitutional  privilege  of 
declining  to  answer  questions  the  answers  to 
which  might  criminate  him.  Counsel  for  the 
state  urges  this  view  with  great  plausibility, 
but  we  do  not  think  there  is  an  authority  that 
supports  him.  It  is  true  that  in  Com.  v. 
Smith,  168  Mass.  the  court  says,  at  page  482: 
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'*Nor  can  we  assent  to  the  doctrine  that  the 
waiver  by  the  defendant  of  his  constitutional 
privilege  is  only  partial.  Bv  becoming  a  wit- 
ness he  throws  away  his  shield."  But  this 
language  is  qualified  by  what  subsequently  ap- 
pears in  the  opinion:  **If,  however,  he  seeks 
the  benefit  of  testifying,  he  cannot  stop  short 
with  matters  which  are  favorable  to  himself, 
but  must  submit  to  be  questioned  also  as  to 
relevant  matters  which  are  adverse."  This 
brings  the  case  in  harmony  with  thegeneral 
line  of  authorities  already  cited.  We  find 
nothing  that  necessarily  goes  furtfler  in  Coyn, 
V.  Tolliver,  119  Mass.  812,  or  Com.  v.  NiehoU, 
114  Mass.  285,  19  Am.  Rep,  846,  or  Com.  v. 
Mullen,  97  Mass.  545.  In  8taU  v.  Allen,  107 
N.  C.  805.  cited  by  counsel,  the  court  says: 
"He  cannot  be  compelled  to  testify,  and  no  in- 
ference to  his  detriment  can  be  drawn  from 
his  failure  to  go  upon  the  stand.  .  .  .  When 
he  voluntarily  does  so,  he  waives  his  constitu- 
tional privilege  of  not  being  required  to  give 
evidence  tending  to  criminate  himself,  and,  to 
impeach  him  and  shake  his  evidence,  can  be 
asked  questions  as  to  other  and  distinct  of- 
fenses like  any  other  witness."  This  an- 
nounces the  general  rule  and  no  more.  Both 
authority  and  reason  demand  that,  when  a  de- 
fendant in  a  criminal  case  takes  the  witness 
stand,  his  constitutional  privilege  should  fur- 
nish him  the  same  protection  and  immunity 
that  it  furnished  any  other  witness.  The  law's 
solicitude  that  no  innocent  man  be  punished, 
and  that  every  man  accused  of  crime  be  tried 
by  a  jury  unswayed  by  prejudice  or  passion, 
furnishes  ample  excuse  for  the  constant  ten- 
dency in  many  courts  to  strengthen  the  protect- 
ive armor  of  a  defendant  when  on  the  wit- 
ness stand.  But  exact  justice  is  better  served 
when  his  credibility  receives  the  same  protec- 
tion that  shields  tnat  of  every  ^witness  who 
goes  into  the  witness  box.  and  nothing  more. 

But  it  is  urged  by  plaintiff  in  error  that, 
regarding  this  cross  examination  as  an  attack 
upon  his  credibility,  his  constitutional  privi- 
lege was  repeatedly  denied.  Our  constitu- 
tional provision  declares  that  "no  person  shall 
be  compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself"  (Const,  art.  1.  §  18), 
which  is  identical  with  the  provision  in  the 
Federal  Constitution,  and  in  the  Constitu- 
tions of  New  York,  California,  Georgia,  and 
perhaps  some  others.  In  considering  this 
point,  we  must  first  determine  whether  or  not 
this  privilege  was  properly  claimed.  We  have 
already  quoted  the  form  in  which  the  claim 
was  made.  The  material  portion  consists  in 
the  statement  that  the  question  was  "an  attack 
on  character  on  a  collateral  matter  drawn  out 
on  cross-examination,  and  declines  to  answer 
the  question  on  the  ground  that  the  statements 
are  privileged,  which  privilege  is  claimed  by 
both  counsel  and  the  defendant."  It  is  urged 
by  the  prosecution  that  this  claim  is  too 
indefinite  and  ambiguous,  and  that  it  can- 
not be  made  by  counsel,  but  must  be  made 
by  the  defendant  in  person.  We  find  no 
instance  where*  the  claim  has  ever  been  put 
forward  in  this  language,  and  we  think 
counsel,  in  his  efforts  to  avoid  making  a 
record  that  might  serve  as  a  basis  for  un- 
favorable comment  to  the  jury,  failed  to  make 
an  objection  upon  which  a  court  could  intelli- 
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gently  rule.  This  matter  of  claiming  the  cod- 
stitutional  exemption  is  not  a  mere  form,— not 
a  barricade  behind  which  a  witness  can  take 
shelter  at  his  pleasure,  and  without  incurring 
the  risk  of  some  injurious  consequences  to  him- 
self. It  is  doubtless  true  that,  when  a  witness 
declines  to  answer  on  the  ground  that  his  answer 
will  tend  to  criminate  him.  a  jury  will  always 
draw  a  conclusion  more  or  less  unfavorable  to 
him  by  reason  of  his  refusal.  But  that  is  the 
price  he  must  pay  for  his  protection.  He  can 
claim  his  privilege  on  no  other  ground,  and.  if 
he  refuses  to  disclose  that  basis  for  his  claim, 
he  cannot  be  heard  to  complain  that  his  claim 
was  denied.  Whether  or  not  this  claim  could 
properly  be  made  by  counsel  is  a  more  difficult 
question.  This  privilege  is  a  personal  matter, 
which  a  witness  may  always  waive  at  his 
pleasure.  8  Rice,  Ev.  §  204.  And,  with  re- 
spect to  an  ordinary  witness,  counsel  in  the 
case  can  have  no  legal  interest  in  the  matter  of 
his  protection.  It  is  purely  a  question  between 
the  witness  and  the  court.  Cloves  v.  Tftayer, 
8  Hill,  564;  Southard  v.  Bezford,  6  Cow.  254. 
Not  only  must  the  witness  claim  the  privilege 
in  person,  but  he  must  state  under  oath  that 
the  answer  will  tend  to  criminate  him.  See  1 
Roscoe,  Crim.  Ev.  282  et  »eg.;  Ktrscliner  v. 
8taU,  9  Wis.  140;  BeopU,  Hackley,  v.  Kelly,  24 
N.  Y.  74-88;  People,  Taylor,  v.  Seaman,  8 
Misc.  152.  And  this  ought  to  be  so  on  prin- 
ciple. The  privile|[e  is  not  given  to  screen  the 
credibility  of  the  witness.  The  opposite  party 
has  the  absolute  right  to  impeach  that  credi- 
bility in  the  case  on  trial.  But  he  has  no  ri^ht 
to  compel  the  witness  |o  furnish  an  admission 
that  might  be  used  against  him  in  a  prosecu- 
tion for  the  offense  about  which  he  is  iuterro- 
gated.  If  the  witness,  on  his  oath,  declines  to 
answer  because  his  answer  will  tend  to  crim- 
inate him.  his  credibility  stands  impeached  be- 
fore the  jury,  as  fully  as  if  he  had  answered  in 
the  atflrmative;  but  no  admission  is  left  that 
could  ever  be  used  against  him.  In  many  ju- 
risdictions it  is  statutory  that  a  witness  shall  not 
be  excused  from  answering  questions,  upon  the 
ground  that  his  answers  will  tend  to  criminate 
him,  but  that  his  answers  cannot  be  used  in 
any  case  against  him.  Of  course,  under  such 
statutes,  he  is  protected  from  furnishing  evi- 
dence to  be  used  against  himself,  but  his  con- 
stitutional privilege  of  silence  is  swept  away. 
We  must  not  be  understood  to  mean  that,  in 
every  case  where  a  witness  under  oath  claims 
his  privilege  on  the  ground  that  his  answer 
will  tend  to  criminate  him,  the  privilege  will 
be  granted.  Ordinarily  it  will,  and  the  witness 
cannot  be  required  to  specify  in  what  manner 
his  answer  may  be  incriminating.  This  would 
be  to  destroy  the  privilege.  But,  when  a  court 
can  discover  no  reasonable  theory  upon  which 
the  answer  could  be  incriminating,  lurther  in- 
vestigation may  be  made,  or  the  privilege  de- 
nied. A  witness  will  not  be  permitted  to  make 
any  fraudulent  use  of  his  privilege.  For  full 
discussion  of  this  point,  see  8  Rice,  Ev.  §§  208 
et  seq.  This  case,  however,  presents  a  still 
further  complication,  in  that  the  witness  was 
also  a  party,  and  a  party  most  vitally  inter- 
ested. Generally  speaking,  a  party  to  an  action 
in  court  speaks  through  his  counsel.  It  is  the 
right  and  duty  of  counsel  to  protect  his  client 
at  every  point.  These  considerations  led  the 
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court  of  appeals  in  New  York,  in  PeopU  v. 
Bro^tn,  72  N.  Y'.  571,  28  Am.  Rep.  183;  and  in 
the  supreme  court  of  Iowa,  in  Clifton  v, 
O ranger f  86  Iowa,  578,  to  hold  that  this  priv- 
ilege could  be  claimed  by  counsel  when  the 
witness  was  also  a  party.  But  there  is  a  prac- 
tical difficulty  in  such  a  holding  that  was  not 
discussed  in  either  of  these  cases.  The  claim 
of  privilege,  when  made  by  counsel  alone, 
even  when,  as  in  this  case,  counsel  says,  "the 
privilege  is  claimed  by  both  counsel  and  the 
defendant,"  is  not,  and  cannot  be.  supported 
by  the  oath  of  the  witness.  This,  as  we  have 
seen,  is  demanded  both  by  authority  and  rea- 
son, and  we  can  conceive  of  no  sufficient  ground 
to  support  an  exception  in  favor  of  a'partv. 
State  V.  Wentworth,  65  Me.  234.  20  Am.  Rep. 
688.  No  doubt,  counsel  have  the  right,  in  pro- 
tecting their  clients,  to  raise  the  point,  and  call 
the  attention  of  the  court  to  the  matter,  and  de- 
mand that  the  witness  be  apprised  of  his  riehts. 
and  given  an  opportunity  to  make  the  claim 
under  oath,  if  he  so  elect.  We  think  this  would 
be  the  proper  method  of  raising  the  point  in 
these  cases.  Of  course,  the  witness  might  do 
it  without  the  intervention  of  counsel.  A  re- 
fusal of  the  trial  court  to  properly  instruct  a 
witness  when  thus  requested  by  his  counsel 
might  constitute  reversible  error.  We  hold, 
then,  that  the  claim  of  privilege,  by  reason  of 
the  incriminating  nature  of  the  answer  sought, 
was  not  made  with  sufficient  definiteness  to  ap- 
prise the  court  of  the  nature  of  the  claim;  and. 
further,  that  the  claim  cannot  be  made  by 
counsel,  even  when  the  witness  is  also  a  party. 
But  there  are  reasons  why  we  think  this 
cross-examination  improper  as  affecting  the 
credibility  of  the  witness.  The  insinuating 
style  of  questioning  in  which  the  prosecution 
Indulged  should  never  be  permitted  for  this 
purpose.  That  method  of  examination  does 
not  affect  the  credibility  of  the  witness,  be- 
cause it  neither  shows  him  to  be  untruthful  nor 
necessarily  of  bad  moral  character.  The  rule 
in  these  cases  is  somewhat  strict,  and  neces- 
sarily so,  because  it  is  dangerous  ground.  In- 
justice  may  be  done  if  the  rule  is  relaxed, 
where  a  cross-examiner  seeks  to  impair  the 
credibility  of  a  witness  by  proof  of  collateral 
crimes,  he  should  be  connned  to  specific  acta. 
He  may  ask  the  witness  whether  or  not  he 
committed  the  act,  or  whether  he  has  been  con- 
victed thereof  or  imprisoned  therefor.  But, 
manifestly,  the  interrogatories  should  be  so 
framed  as  to  permit  the  witness  to  admit  or 
deny  the  act  itself.  He  should  not,  for  im- 
peachment purposes,  be  asked  questions  which 
simply  suggest  inference.  It  has  repeatedly 
been  held  that  a  party  could  not  be  asked 
whether  or  not  he  had  been  indicted  for  a  par- 
ticular offense,  on  the  ground  that  an  indict- 
ment did  not  prove  guilt.  People  v.  Crapo,  76 
N.  Y.  288.  82  Am.  Rep.  802;  People  v.  Noelke, 
94  K.  Y.  144,  46  Am.  Rep.  128;  iW?  v.  /rr- 
ing,  95  N.  Y.  541;  VanBokkeUn  v.  Berddl.  180 
N.  Y.  145.  For  the  purpose  of  proving  the 
commission  of  the  crime  for  which  a  party  is 
being  tried,  any  evidence  is  proper  that  raises 
a  legal  inference,  or  makes  it  probable  that  the 
crime  was  committed  by  the  accused.  Not  so, 
however,  where  it  is  sought  to  show  a  collateral 
crime  to  affect  credibility.  That  issue  is  not 
on  trial,  and  the  jury  must  not  be  called  upon 
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to  iuvesti^ate  it.  It  was  not  proper,  then,  to 
ask  plaintiff  in  error  in  this  case,  when  speak- 
ing about  the  alleged  crime  in  connection  with 
the  bank,  whether  or  not  he  was  not  •*accused," 
etc.,  and  whether  or  not  it  was  not  * 'claimed" 
by  the  bank  officers,  etc.,  because  all  that  may 
have  been  true,  and  yet  no  such  crime  as 
claimed  have  been  committed.  This  applies 
also  to  the  examination  relative  to  the  death  of 
his  first  wife,  and  the  fact  that  he  had  not  seen 
his  parents  since  1874.  See  Whart.  Crim.  Ev. 
§  482;  Schnltz  v.  Third  Ave,  H.  Co.  89  N.  Y. 
250;  State  v.  Punshon,  133  Mo.  44;  BaUs  v. 
State,  60  Ark.  450. 

There  is  yet  another  objection.  The  col- 
lateral crimes  sought  to  be  established  were  too 
remote  to  necessarily  show  a  present  bad  moral 
character.  They  had  been  committed,  if  at  all, 
nearly  twenty-two  years  before  the  trial.  They 
may  have  been  long  since  sincerely  repented  of 
and  atoned  for.  In  Greenleaf  on  Evidence 
(g  459)  it  is  said:  "The  examination  being 
governed  and  kept  within  bounds  by  the  dis- 
cretion of  the  judge,  all  inquiries  into  transac- 
tions of  a  remote  date  will,  of  course,  be  sup- 
pressed; for  the  interests  of  justice  do  not  re- 
quire that  the  errors  of  any  man's  life,  long 
since  repented  of  and  forgiven  by  the  com- 
munity, should  be  recalled  to  remembrance, 
and  their  memory  be  perpetuated  in  judicial 
documents,  at  the  pleasure  of  any  future  liti- 
gant. The  state  has  a  deep  interest  in  the  in- 
ducements to  reformation  held  out  by  the  pro- 
tecting veil  which  is  thus  cast  over  the  past 
offenses  of  the  penitent.  But  where  the  inquiry 
relates  to  transactions  comparatively  recent, 
bearing  directly  upon  the  present  character 
and  moral  principles  of  the  witness,  and  there- 
fore essential  to  the  due  estimation  of  bis  testi- 
mony by  the  jury,  learned  judges  have  of  late 
been  disposed  to  allow  it"  And  see  also 
Holder  v.  State,  58  Ark.  473. 

Another  objection  absolutely  fatal  if  this 
cross-examination  was  for  the  purpose  of  af- 
fecting credibility  only  was  the  introduction 
of  Exhibit  P.  Nothing  is  better  settled  than 
that,  where  a  witness  is  asked  as  to  collateral 
crimes  for  this  purpose,  his  answers  are  abso- 
lutely conclusive  on  the  party  asking.  3  Rice, 
Ev.  §  222,  and  cases  cited. .  Nor  does  it  change 
the  rule  that  the  denial  comes  by  the  written 
admission  of  the  witness.  The  principle  is  not 
different  from  introducing  another  witness  to 
prove  oral  admissions.  But,  as  this  evidence 
was  all  properly  admitted  for  the  purpose  of 
showing  motive,  it  is  elementary  that  the  judg- 
ment cannot  be  disturbed  because  it  was  inad- 
missible for  another  purpose,  unless  the  jury 
were  expressly  instructed  that  they  might  con- 
sider the  evidence  for  such  improper  purpose. 
We  cannot  presume  that  any  improper  use  was 
made  of  such  evidence.  Indeed,  the  instruc- 
tions in  this  case  rebut  any  such  presumption, 
because,  while  the  jury  was  repeatedly  told 
that  such  evidence  might  be  considered  as 
bearing  upon  the  question  of  motive,  they  were 
at  no  time  instructed  to  consider  it  as  bearin&r 
upon  the  question  of  the  credibility  of  plaintiff 
in  error.  The  court  said  in  the  charge:  "The 
defendant  is  not  being  tried  for  any  other 
crime  or  offense  than  that  charged  in  the  infor- 
mation, and  it  would  not  be  competent  evi- 
dence, and  you  could  not  consider  any  evidence, 
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of  the  commission  by  the  defendant  of  any 
other  crime  or  offense,  except  so  far  as  such 
other  crime  or  offense,  if  any,  tends  to  estab- 
lish the  crime  of  which  the  defendant  is 
charged,  and  upon  which  he  is  being  tried,  or 
tends  to  establish  the  question  of  his  intent  or 
motive  as  to  the  commission  of  the  crime  in 
question,  or  tends  to  establish  his  guilty  knowl- 
edge of  the  crime."  This  was  equivalent  to  a 
direct  instruction  not  to  consider  such  testi- 
mony as  affecting  the  credibility  of  the  ac- 
cused as  a  witness.  See,  on  this  subject,  Dows 
V.  Glaapel,  4  N.  D.  251-267;  McKemiev.  Van- 
deear,  105  Mich.  232. 

Errors  are  assigned  upon  certain  remarks 
made  by  counsel  for  the  state  in  arguments  to 
the  jury,  and  to  which  exceptions  were  taken 
at  the  time.  We  had  occasion  in  State  v.  Mc- 
Gahey,  3  N.  D.  293,  to  discuss  this  question  at 
some  length,  and  we  will  here  enter  into  no 
general  discussion.  It  is  not  claimed  in  this 
case  that  there  was  a  violation  of  any  statutory 
limitations  upon  counsel.  The  objections  are 
placed  upon  broader  grounds,  and,  to  support 
them,  it  must  clearly  appear  that  counsel  have 
stepped  beyond  the  bounds  of  any  fair  and 
reasonable  criticism  of  the  evidence,  or  any 
fair  and  reasonable  argument  based  upon 
any  theory  of  the  case  that  has  support  in 
the  testimony.  This  rule  was  never  intended 
to  limit  counsel  in  any  manner  that  could 
injuriously  affect  his  case  upon  the  merits. 
He  is  allowed  a  wide  latitude  of  speech,  and 
must  be  protected  therein.  He  has  a  right  to 
be  heard  before  the  jury  upon  every  ques- 
tion of  fact  in  the  case,  and  in  such  decorous 
manner  as  bis  judgment  dictates.  It  is  his 
duty  to  use  all  the  convincing  power  of  which 
he  has  command,  and  the  weapons  of  wit 
and  satire  and  of  ridicule  are  all  available  to 
him  so  long  as  he  keeps  within  the  record. 
He  may  draw  inferences,  reject  theories  and 
hypotheses,  impugn  motives,  and  question 
credibility,  subject  only  to  the  restriction  that, 
in  so  doing,  he  must  not  get  clearly  outside 
the  record,  and  attempt  to  fortify  his  case  by 
his  own  assertions  of  facts,  unsupported  by 
the  evidence.  See  Tucker  v.  Uenniker,  41  N. 
H.  317;  Brown  v.  Svtineford,  44  Wis.  282, 
28  Am.  Rep.  582;  Martin  v.  State,  63  Miss. 
505,  56  Am.  Rep.  813;  Bolfe  v.  Rumford,  66 
Me.  564;  McDonald  v.  People,  126  111.  155. 
But  this  matter  is,  and  of  necessity  must  be, 
largely  within  the  discretion  of  the  trial  court, 
and  the  action  of  the  trial  court  should  be  re- 
versed only  in  cases  of  clear  and  prejudicial 
abuse  of  this  discretion.  Bulliner  v.  People,  95 
111.  396;  Festner  v.  Omaha  &  S.  W.  B,  Co.  17 
Neb.  280;  Batch  v.  State,  8  Tex.  App.  416. 

Let  us  apply  these  principles.  One  of  the 
counsel  for  the  state.  Mr.  Voss,  said:  "Kent 
claimed  he  had  been  short  in  his  insurance  ac- 
counts in  the  sum  of  about  $300.  Kent  could 
have  raised  this  money  in  half  an  hour's  time  in 
Mandan ,  If  he  had  desired  to  do  so;"  and,  again, 
"Kent,  on  the  morning  he  went  away,  had 
ample  funds  in  his  pocket  with  which  to  pay 
the  embezzlement;"  and,  again,  "that  the  de- 
fendant had  robbed  a  bank  in  Ohio,  changed 
his  name,  and  gone  to  England;"  and,  again, 
"that  he  assumed  that  every  time  the  defend- 
ant changed  his  name  he  committed  a  crime;" 
and,  finally,  "that  one  Allison  had  been  sub- 
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pcjtnaed  hj  the  state,  bad  sat  in  the  court-roooi 
durioiE  the  entire  trial,  and  haJ  not  been  called 
by  the  defendant  to  disprove  Swidenskj's  state 
ment  that  be  received  a  letrer  from  Allison  of 
Steele."  Tberc  is  evidence  upon  which  the 
first  statement  might  be  fairlv  ba.«ed.  and  there. 
is  ample  evidence  in  the  record  to  justify  the 
remark  abr>ut  rob  bin/;  the  baok.  The  assump 
tion  connected  with  the  change  of  name  was 
simply  eiven  to  the  jury  as  an  aa«umption, 
and  could  not  have  misled  them,  and  the  re- 
mark respecting  Mr.  Allison  was  expressly  taken 
from  the  jury  in  the  charge:  and  when  we  also 
consider  the  fact  that,  in  speaking  of  the  state- 
ment of  the  attorney  the  court  told  the  jury  lo 
''give  it  no  consideration  except  so  far  as  it  is 
sustained  by  the  evidence,  if  at  all/*  and  again 
said  to  the  jury:  "You  are  not  to  consider 
any  statement  made  by  the  attorney •>  on  either 
side  outside  of  the  testimony,"  and  when  we 
consider  also  tbe  careful  manner  in  wbich  the 
court  throughout  tbe  charge  guarded  tbe  jury 
against  being  influenced  by  anything  except 
the  evidence  only,  we  arc  clear  that  there  was 
no  abuse  of  discretion,  either  in  rulin*:  upon 
the  remarks  of  Mr,  Voas.  or  those  of  Mr.  Nye 
which  followed,  and  which  we  will  not  par- 
ticularly set  forth. 

Tbe  exceptions  to  the  charge  as  given  and 
the  refusal  to  charge  as  requested  need  only 
general  mention.  We  have,  severally,  studied 
The  charge  with  care.  It  bears  unmistakable 
evidence  that  the  trial  court  fully  appreciated 
the  gravity  of  his  duties,  and  the  imp<jrtaDce 
of  tbe  case  both  to  the  state  and  tbe  accused. 
It  is  a  fair  judicial  statement  of  the  law  appli- 
cable to  tbe  case.  If  it  contains  any  errors, 
they  are  certainly  not  against  tLe  accused. 
The  charge  is  always  as  favorable  to  him  as 
the  law  would  permit.  We  doubt  not  that 
counsel,  in  their  intense  zeal  (and  it  is  highly 
commendable  in  a  capital  case),  honestly  urge 
their  exceptions  to  the  charge,  and  honestly  lie- 
lieve  that  portions  of  the  same  were  *  mislead- 
ing," and  'invaded  the  province  of  tbe  jury," 
were  "argumentative,"  and  "assumed  that 
certain  facts  were  proved."  and  were  ••preju- 
dicial to  tbe  accused;"  but  all  these  claims  are 
general  in  their  nature,  and  raise  no  specific 
questions  of  law  for  discussion,  but  simply  in- 
volve a  construction  of  tbe  language  used.  We 
do  not  look  at  the  language  from  counsers 
point  of  view.  To  us  it  seems  vulnerable  to 
none  of  these  objections,  and  it  would  be  an 
unwarranted  use  of  space  to  reproduce  tbe  lan- 
guage here.  Counsel  contend  for  no  principle 
of  law  in  this  connection  which  may  not  be 
conceded.  It  is  true  that  a  court  should  not 
sum  up  one  side  of  tbe  case  only,  and  should 
not  and  must  not  argue  the  testimony  to  the 
jury,  and  should  not  assume  that  certain  facts 
have  been  proved,  and  it  is  also  true  that  a 
bad  instruction  is  not  generally  cured  by  a 
good  one  on  the  same  subject;  but,  as  already 
stated,  these  principles  were  not  violated  by 
the  instructions  given. 

Thirty  two  errors  are  assigned  upon  the  re- 
fusal of  the  court  to  give  instructions.  Their 
length  precludes  their  reproduction,  but  they 
may  be  disposed  of  somewhat  summarily. 
The  abstract  shows  that  these  instructions 
were  refused,  but  an  inspection  of  the  charge 
shows  that  the  greater  portion  of  them  were 
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adopted  by  the  court  as  its  own.  and  were 
given  either  verbatim,  as  requested,  or  in 
language  of  identical  import.  When  this 
is  not  the  case,  the  subject  upon  which  the  in- 
struction is  asked  is  always  covered,  and  cor- 
rectly covered,  by  the  charge  given.  This 
leaves  plaintiff  in  error  no  ground  of  complaint 
upon  which  to  stand,  ^tatf  v.  McGafity.  3 
N-  D.  2»3;  ^aU  v.  La  Grange,  M  Iowa.  60; 
Dondion  v.  Sfafe,  135  Ind.  254;  Fet^pfe  v. 
H*trn$.  136  X.  Y.  423:  Com.  v.  Farreil,  16<) 
Mass,  525:  Clark  v.  :State  (Tex.  Crim.  App.)26 
S.  W.  68:  Thompton  v.  SiaU.  33  Tex.  Crim. 
Rep.  217;  SiaU  v.  Freidrich,  4  Wash.  226. 

In  this  connection,  it  will  be  proper  to  notice 
some  assignments  of  error  baaed  upon  certain 
language  used  by  the  court  towards  senior 
counsel  for  plaintiff  in  error  in  the  cross  ex- 
amination of  certain  witnesses  for  the  sfate. 
It  is  apparent  from  the  record  that  the  learned 
senior  counsel  was  conducting  the  cross-exam- 
ination in  a  manner  which  the  trial  court  re- 
garded as  unfair  to  the  witness,  and  incompat- 
fble  with  that  decorum  that  should  always 
attend  trials  in  courts  of  justice.  If  such  we're 
tbe  ca^.  It  was  the  right  and  duty  of  the  court 
to  correct  it.  And.  while  there  is  no  doubt 
but  that  some  sharp  language  was  used,  yet 
it  is  clear  that  counsel  was  the  aggressor,  and 
we  f-annot  say  that  the  court  went  further  than 
was  necessary  to  protect  tbe  witness  and  con- 
trol tbe  examination.  Yet.  in  his  charge  to 
the  jury,  the  court,  by  specific  instruction  di- 
rected the  jury  not  to  permit  any  passage  of 
words  or  manifestation  of  temper  between 
court  and  counsel  to  prejudice  them  in  any 
manner  against  the  accused.  We  do  not  say 
this  instruction  was  necessary,  but  it  cured 
any  possible  error.  People  v.  'Xorthey,  77  Cal. 
61(5.  and  634:  Com,  v.  Ward,  157  31a8s.  482; 
Ryan  v.  :<t'tte,  83  Wis.  4S6;  StaU  v.  Whitirorth, 
126  Mo.  573. 

All  the  points  presented  by  the  motion  in 
arrest  that  require  special  notice  have  already 
been  discussfd,  and  decided  adversely  to  plain- 
tiff in  error.  One  ground  much  relied  u|)on 
in  the  motion  for  a  new  trial  was  misconduct 
of  the  trial  jury.  It  was  desired  by  the  court,  . 
and  doubtless  by  tbe  parties  also*  that  great 
I  care  should  be  exercised  in  keeping  all'  im- 
I  proper  influences  from  the  jury.  To  that  end 
the  jury,  a6  soon  as  impaneled,  was  placed  in 
I  charge  of  two  bailiffs,  and  all  tbe  usual  and 
I  projiier  rules  in  such  cases  were  given.  It 
I  was  claimed,  nevertheless,  that  after  the  jury 
I  was  impaneled,  and  before  the  case  was  finally 
submitted  to  them  (a  period  of  about  three 
weeks),  the  jurymen  did  separate,  without 
leave  of  court,  and  under  such  circumstances 
and  in  such  situations  as  rendered  it  possible 
for  them  to  be  improperly  influenced  in  the 
performance  of  their  duties  as  jurors.  These 
matters  of  separation  were  brought  to  the  at- 
tention of  the  court  by  affidavits,  at  £r^eat 
length,  and  with  great  particularity.  They 
consisted  for  the  greater  part  of  brief  inter- 
views by  individual  jurors  with  their  respect- 
ive wives,  not  in  the  immediate  presence  of 
their  fellow  jurors,  and  not  always  within 
hearing  of  the  bailiffs.  On  one  occasion  there 
was  another  lady  with  the  wife  of  one  juror, 
and  such  lady  also  spoke  to  such  juror.  It  is 
not  claimed  in  these  aflidavits  or  on  argument 
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that  any  juror  was  improperly  influenced,  or 
that  any  attempt  was  made  to  improperly  in- 
fluence any  juror.  It  was  evidently  the  theory 
of  plain tiflf  in  error  that,  when  once  it  was 
shown  that  an  opportunity  had  been  given  for 
improper  influence,  prejudice  would  be  pre- 
sumed, and  the  burden  thrown  upon  the  state 
to  overcome  such  presumption;  and  such,  no 
doubt,  is  the  law,  at  least  in  capital  cases,  and 
where  such  opportunity  arises  from  disobe- 
dience to  the  court's  order.  See  Mass  v.  Com. 
107  Pa.  267;  Goersen  v.  Cam.  106  Pa.  477.  51 
Am.  Rep.  584;  Keenan  v.  State,  8  Wis.  132; 
Madiny.  State,  44  Ark.  115;  Statev.Bdrritan, 
56  W.  Va.  729,  18  L.  R.  A.  224;  StaU  v.  DaU- 
ing,  37  Wis.  396.  The  stale  seems  to  have  ac- 
cepted that  view  also,  and  filed  a  large  num- 
ber of  counter  affidavits,  including  affidavits 
of  eleven  of  the  twelve  jurors,  and^all  the  per- 
sons who  were  known  to  have  spoken  to  any 
juror  at  any  of  the  alleged  interviews,  and  also 
of  the  two  bailiffs  who  had  the  jury  in  charge. 
The  members  of  this  court  have  severally  taken 
the  time  to  carefully  consider  these  affidavits 
on  both  sides,  and  we  are  all  of  the  opinion 
that  every  point  made  in  the  affidavits  in  sup- 
port of  the  motion  has  been  met  by  the  coun- 
ter affidavits  in  a  manner  which  leaves  no  pos- 
sible ground  to  believe  that  any  juror  was 
improperly  influenced,  or  any  effort  made  to 
improperly  influence  any  juror,  at  any  of  the 
alleged  separations. 

But  it  is  claimed  that  an  improper  influence 
came  from  another  source.  By  leave  of  court 
and  with  the  full  consent  of  counsel  on  both 
sides,  the  jury  was  permitted  to  attend  church. 
Pursuant  to  such  leave,  a  portion  of  the  jury, 
in  charge  of  the  bailiff,  attended  the  Episco- 
pal Church  in  Fargo.  There  is  no  claim  that 
it  was  known  beforehand  that  any  jurors 
would  attend  that  church,  or  that  anything 
that  was  said  was  spoken  with  the  purpose  or 
expectation  of  influencing  the  jury  in  any 
manner  in  the  discharge  of  their  duiies.  But 
it  BO  happened  that  the  minister  upon  that  par- 
ticular day  discoursed  upon  the  familiar  sub- 
ject of  doubting  Thomas.  A  large  portion  of 
the  sermon  has  been  brought  upon  tbe  record, 
in  it  the  minister  animadverts  upon  the  in- 
credulity of  Thomas  in  refusing  to  accept  the 
statements  of  his  friends  and  fellow  disciples 
as  to  the  existence  of  a  risen  Lord ,  and  demand- 
ing ocular  and  manual  evidence  thereof.  It 
is  claimed  that  the  whole  tenor  of  the  sermon 
was  such  as  to  induce  the  jurors  to  accept  facts 
as  proved  on  less  positive  and  convincmg  evi- 
dence than  they  otherwise  would  have  done. 
Granting  this,  it  is  difficult  to  perceive  why 
the  jurors'  doubts  would  not  be  resolved  just 
as  readily  in  favor  of  the  testimony  of  the  de- 
fense as  of  the  prosecution.  But  the  whole 
theory  is  wrong.  It  is  speculative  and  almost 
chimerical.  The  preacher  was  speaking  of 
spiritual  matters,  and  his  whole  application 
was  spiritual.  No  reasonable  man  would  be  in- 
fluenced in  the  performance  of  his  duties  as 
a  juror  in  the  slightest  degree  by  what  was 
said.  Were  it  otherwise,  we  do  not  see  how 
error  could  be  assigned  in  this  connection. 
Counsel  for  tbe  accused,  in  open  court,  con- 
sented that  tbe  jurors  might  attend  church. 
He  knew  they  must  hear  something,  and  his 
consent  carried  with  it  an  assent  that  they 
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should  hear  .'anything  that  was  a  proper  and 
ordinary  enunciation  from  a  Christian  pulpit. 
They  beard  nothing  more. 

There  remains  but  a  single  further  point 
for  consideration.  It  was  "urged  upon  the 
motion  for  a  new  trial,  and  is  urged  here, 
that  the  verdict  has  not  sufficient  support  in 
the  evidence.  The  members'of  this  court, 
knowing  full  well  the  grave  results  that  hang 
upon  their  words,  unhesitatingly  declare  that 
they  have  no  doubt  whatever  upon  that  point. 
No  unprejudiced  person  could  read  this  record 
and  entertain  a  doubt.  A  murder  has  been 
committed  cold,  cruel,  causeless,  and  with  a 
deliberation  of  preparation,  and  an  inexorable 
determination  of  execution,  that  stand  almost 
unparalleled.  An  innocent  woman  in  the 
prime  of  life,  whose  misfortune  it  was  that 
she  had  been  sinned  against,  in  her  own  home, 
at  the  dead  of  night,  was  killed  by  an  assassin. 
Did  the  accused  hire  that  assassin  to  commit 
the  deed?  He  has  been  twice  tried,  and  it  has 
been  his  good  fortune  to  be  defended  at  all 
points  by  able  and  faithful  attorneys.  The 
senior  counsel  has  clung  to  the  fortunes  of  his 
client  with  an  intelligent,  tenacious,  unselfish 
zeal  that  honors  the  profession  to  which  he  be- 
longs. The  first  trial  was  held  in  the  county 
where  the  crime  was  committed.  An  impar- 
tial jury  declared  the  accused  guilty.  That 
verdict  this  court  reversed,  by  reason  of  an 
error  of  law  occurring  at  the  trial.  In  due 
time  another  trial  was  had,  and  at  a  distance 
of  200  miles  from  the  scene  of  the  tragedy, — 
far  removed  from  all  influence  of  prejudice  or 
malice.  Another  jury  was  selected,  with  un- 
usual care.  The  case  was  tried  by  the  court 
with  absolute  fairness,  and  again  the  jury  de- 
clared that  the  accused  was  guilty,  and  that 
he  should  suffer  death.  If  the  story  as  de- 
tailed in  evidence  by  the  assassin,  Swidensky, 
can  be  believed,  no  more  righteous  verdict  was 
ever  pronounced.  This  story  was  straight- 
forward, probable,  and  consistent  in  all  its 
parts,  and  bore  much  inherent  evidence  of  its 
own  truthfulness.  By  it,  the  accused  was 
declared  to  be  the  party  who  originated  the 
crime,  and  planned  every  ghastly  detail  of  its 
execution,  and  promised  the  assassin  $18,000 
for  its  performance.  All  the  abilitv  and  skill 
of  counsel,  aided  by  the  powerful  leverage  of 
the  self-confessed  depravity  of  the  witness, 
were  unable  to  weaken  this  story  on  cross- 
examination.  Nor  could  the  ingenuity  of 
counsel  weave  into  the  case  any  possible  mo- 
tive on  tbe  part  of  Swidensky  for  the  murder 
of  Mrs,  Kent,  unless  his  story  was  true.  It 
will  serve  no  purpose  to  set  out  the  corrobora- 
tive testimony  tending  to  connect  the  plaintiff 
in  error  with  this  crime.  His  own  words  and 
conduct  condemn  him. 

A  lawyer,  a  respectable  citizen,  possessed  of 
property  which  he  valued  at  several  thousand 
dollars,  with  a  wife  and  son,  for  whom,  in  his 
testimony  and  in  certain  letters  in  the  record, 
he  professes  the  most  ardent  attachment.  He 
left  his  home  on  the  morning  of  the  day  pre- 
ceding the  homicide,  to  return  that  evening. 
But  the  next  day  he  was  with  his  old  friend, 
Mr.  Seavey,  at  West  Superior,  Wisconsin,— 
one  who  had  known  him  only  as  Myron  R. 
Kent.  He  told  Mr.  Seavey  that  he  was  on  his 
way  to  England,  to  get  a  large  sum  of  money 
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from  his  mother.  His  old  mother  was  in  Ohio, 
and  bad  lived  there  certainly  since  1873.  He 
bad  no  money  in  England,  and  no  expectation 
of  any.  On  April  9.  1894,  we  find  him  at 
Trenton,  Nebraska,  writing  to  Mr.  Seavey, 
using  another  alias,  and  asking  for  the  loan  of 
a  small  amount  of  money,  still  claiming  that 
he  was  going  to  England.  It  was  now  nearly 
a  month  since  he  had  so  unceremoniously  left 
that  wife  and  child.  He  had  received  no  word 
concerning  them,  nor  does  it  appear  that  he 
had  made  any  effort  to  let  them  hear  from 
him.  Did  be  send  ihem  the  messiage  of  a  hus- 
band and  father  through  their  old  friend  Mr. 
Seavey?  By  no  means.  But  he  wrote:  *'Let 
BO  living  soul  know  where  I  am.  I  know  I 
can  trust  my  wife  in  your  hands."  Mr.  Sea- 
vey wired  him:  '*Do  you  know  your  wife  has 
been  murdered?"  He  replied:  "No.  Comply 
with  the  request  of  my  letter."  At  Trenton 
the  officers  located  him,  and  had  him  arrested, 
ostensibly  for  larceny.  While  awaiting  re- 
quisition papers,  he  escaped  from  the  oflScers, 
and  became  a  tramp  across  the  plains  of  Ne- 
braska and  Colorado,  stopping  at  a  ranch  in 


Colorado,  where  he  worked  for  some  time; 
but,  learning  that  the  Lairds  (his  deceased 
wife's  brothers)  knew  of  his  locality,  he  imme- 
diately left,  and  again  became  a  tramp,  and  i» 
next  heard  of  &s  a  section  hand  at  Arlington, 
Colorado,  where  he  was  arrested.  How  it 
could  ever  be  supposed  that  an  intelligent  jury 
would  believe  that  a  man  of  his  financial  and 
social  standing  would  desert  a  loved  wife  and 
child,  drop  to  the  level  of  a  fugitive  felon,, 
hiding  and  fleeing  from  place  to  place,  and 
later  pass  unheeded  the  terrible  news  of  the 
murder  of  his  wife,  and  permit  his  valuable 
property,  unwatched  and  uncared  for,  to  be 
dissipated  and  lost,  all  because  be  was  short  a 
few  hundred  dollars  with  some  insurance  com- 
panies, passes  comprehension.  The  verdict 
has  ample  support.  The  whole  record  pre- 
sents no  error. 

The  law  demands  that  this  Judgment  be  af- 
firmed.    It  is  so  ordered. 

All  concur. 

Rehearing  Denied,  July  9,  1896. 
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1.    Collection  of  a  mortg^a^e  loan  so  as 
bind  the  owner  of  the  mortg^a^  is  not 

effected  by  a  mortirafre  company  havlDe:  author- 


ity to  make  the  collection,  if  it  takes  a  new  morc- 
ftag^  in  the  place  of  the  old  one,  sends  it  to  a 
third  person  in  satisfaction  of  its  old  debt  to  him, 
and  transfers  bis  claim  upon  it  to  the  credit  of  the 
owner  of  the  mortgage.  [Per  Hoffker  and  Grants 
JJ.l 

i.   Satisfkction  of  a  pre-exiatiny  debt 

does  not  make  one  a  bona  fide  purchaser  within 
the  protection  of  the  recording:  act. 


'Sorz^—Neaotiahility  of  note  secured  hy  mort- 
oage  as  affected  b//  provisions  in  mortgages. 

The  conflicting  opinions  of  the  Judges  in  Brooke 
V.  STRUTHERS  and  Wilson  v.  Campbell,  upon  this 
question  disclose  a  singular  situation.  This  situa- 
tion has  been  approached  gradually  apparently 
with  no  thought  as  to  the  logical  conclusions  of 
the  rulings  made  from  time  to  time. 

The  practice  of  securing  commercial  paper  by 
mortgage  appears  to  be  of  recent  growth. 

In  1863  the  supreme  court  of  Ohio,  in  Baily  v. 
Smith.  U  Ohio  St.  396,  in  deciding  that  a  mortgage 
executed  to  secure  a  note  does  not  pass  with  the 
note  free  from  equities,  states  that  against  any 
amount  of  mere  theory  advanced  to  sustain  the  po- 
sition that  commerce  requires  these  instruments  to 
be  invested  with  negotiable  qualities  may  be  suc- 
cessfully opposed  the  stubborn  fact  that  in  the 
first  commercial  country  of  the  world,  as  well  as 
in  the  great  commercial  states  of  the  American 
union,  they  have  never  been  used  for  such  pur- 
poses or  heard  of  in  such  connection.  That  court, 
however,  subsequently  adopted  the  rule  that  the 
assignment  of  the  note  would  carry  the  mortgage 
given  to  secure  it.  Kernohan  v.  Manas,  58  Ohio  St. 
118. 29  L.  K.  A.  317. 

And  without  attempting  to  ascertain  the  exact 
limits  of  the  rule  here,  it  may  be  stated  that  in 
quite  a  large  number  of  cases  the  rule  that  the  ne- 
gotiation of  the  note  would  carry  the  mortgage 
has  been  adopted,  and  that  the  nogotiability  of  the 
note  is  not  affected  by  the  execution  of  the  mort- 
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gage  to  secure  It.  Falrchild  v.  Brown,  11  Conn.  36; 
Fisher  v.  Otis,  3  Chand.  (Wis.)  83:  Martineau  v.  Mc- 
Ck)llum,  4  Chand.  (Wis.)  163;  Croft  v.  Bunster.  » " 
Wis.  604;  Cornell  y.  Hichens,  11  Wis.  354;  Andrews 
V.  Hart,  17  Wis.  298;  Heath  v.  SUverthorn  Lead  Mln. 
Co.  39  Wis.  146. 

A  mortgage  passes  as  an  incident  to  the  note, 
and  may  be  enforced  in  spite  of  equities  which  may 
exist  between  the  mortgagor  and  mortgagee.  Rel- 
ley  V.  Whitney,  45  Wis.  110,  3D  Am.  Rep.  697. 

The  mere  fact  that  the  note  is  secured  by  mort- 
gage will  not  make  the  note  subject  in  the  hands  o€ 
a  bona  tide  indorsee  to  equities  subsisting  between 
the  original  parties.  Keeves  v.  Scully,  Walk.  Ch. 
(Mich.)  248. 

This  rule  has  not  been  established  without  dis- 
sent. The  Minnesota  supreme  court  in  Johnson  v. 
Carpenter,  7  Minn.  176,  does  not  permit  the  mort- 
gage which  is  given  to  secure  payment  of  a  prom- 
issory  note  to  partake  of  the  character  of  the  note 
so  as  to  pass  to  assignees  free  from  equities. 

But  the  rule  having  been  so  far  established,  an- 
other rule  presented  itself  for  recognition  and  ap- 
plication which  Beems  destined  to  give  trouble. 
That  was  the  rule  that  all  instruments  executed  at 
the  same  time  and  as  par^of  the  same  transaction  are 
to  be  construed  together.  The  law  of  commercial 
paper  requires  that  it  shall  be  absolutely  untram- 
meled  with  uucertainties  or  conditions,  and  so  long 
as  the  mortgage  was  regarded  simply  as  security 
for  the  note,  and  the  right  to  enforce  it  passed 
with  the  negotiation  of  the  note  without  regard  to 
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8.  Giving^  a  new  mortgtLgB  whieli  b€i- 
comes  a>  valid  lien  in  lieu  of  an  old  one  f^ven 
to  secure  non-neirotiable  securities  without  no- 
tice that  they  have  been  assigrned  will  discharge 
the  old  mortgrasre  even  as  against  the  claim  of 
the  asslfrnee.    IPer  Hooker  and  Orant^  JJ.^ 

4«  One  who  accepts  in  satlBfoction  of  a 
pre-ei^stin§^  debt  a  transfer  of  a  re- 
newal mortfl^afi^e  securing:  non-negrotiabie 
paper  from  one  who  had  transferred  the  orierinal 
mortgage  to  a  third  person  In  whose  hands  it  is 
still  outstanding  without  the  knowledge  of  the 
mortgagor  acquires  no  valid  claim  agrainst  the 
mortgagor.    \Pcr  Hooker  a7id  OranU  JJ-I 

6.   The  terms  of  a  note  may  be  modified 

and  controlled  by  an  accompanying  mortgage. 

6.  A  provision  in  a  mortgrafl^  securinfl:, 
and  referred  to  in,  a  note  otherwise  negro- 
tiable.  that  the  mortgragor  shall  pay  taxes  and 
assessments,  and  that  failure  to  do  so  for  thirty 
days  shall  render  the  whole  debt,  principal  and 
interest,  immediately  due,  destroys  the  neg'oda- 
bility  of  the  instru menis.  [Per  Hooktr  and  Grant, 

7.  The  assi^^ee  of  a  mortfl^ag^e  secur- 
ing non-neg^otiable  paper  may  enforce 


his  claim  against  the  mortsagor,  although  the- 
latter  without  notice  of  the  assignment  executes 
to  the  mortgagee  a  renewal  mortfirage,  also  non- 
negotiable,  which  is  assigned  to  a  third  person, 
since  such  third  person  acquires  no  valid  lien,  the 
obligation  of  the  mortgagor  is  not  discharged, 
and  the  equities  of  the  first  assignee  should  pre- 
vail. 

(JulySl.lbm) 

APPEAL  by  complainant  frona  a  decree  of 
the  Circuit  Court  for  Charlevoix  County 
canceling  a  mortgage  and  dismissing  the  bill 
in  a  suit  brought  to  foreclose  the  mortgage. 
He  versed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Harlow  P.  Davock,  for  appellant: 

An  instrument  by  which  the  makers  promise 
to  pay  to  the  order  of  the  payees  at  the  lime 
and  place  named  a  specified  sum  of  money 
with  current  exchange  on  New  York  is  a 
promissory  note,  and  the  indorser  may  bring 
suit  upon  it  in  his  own  name. 

Smith  V.  Kendall,  9  Mich.  241;  Johnson  v. 
Frtsbie,  15  Mich.  291;  Bullock  v.  Taylor,  39' 
Mich.  137,  33  Am.  Rep.  368. 


the  equities  or  conditions  of  the  mortgage,  all  went 
well.  But  as  soon  as  the  rule  was  adopted  that  the 
note  and  mortgage  must  be  construed  together  it 
would  seem  that  by  that  very  fact  the  transaction 
became  a  mere  contract  which  ceased  to  have  the 
characteristics  of  negotiable  paper.  A  mortgage 
certainly  has  never  been  considered  as  negotiable, 
and  if  the  mortgage  is  part  of  the  contract  and  not 
a  mere  incident,  it  is  difficult  to  see  how  the  nego- 
tiable  character  of  the  transaction  would  con- 
tinue. But  apparently  without  much  regard  to  the 
effect  upon  negotiability  there  are  quite  a  number 
of  decisions  which  hold  that  the  terms  of  the  note 
may  be  changed  by  those  of  the  mortgage.  Thus 
it  is  held  that  the  two  instruments  are  to  be  con- 
strued together  so  that  in  case  the  mortgage  pro- 
vides that  general  execution  shall  not  issue  thereon 
a  general  judgment  cannot  be  recovered  on  the 
note.    Kennion  v.  Kelsey,  10  Iowa.  443. 

So.  the  mortgage  may  change  the  time  of  pay- 
ment as  provided  In  the  note.  Chick  v.  Willetts,  2 
Kan.  384. 

So,  the  interest  will  be  payable  annually  if  the 
mortgage  so  provides,  although  it  is  not  so  ex- 
pressly provided  in  the  note.  Dobbins  v.  Parker, 
48  Iowa,  357;  Muzzy  v.  Knight,  8  Kan.  456;  Meyer  v. 
Graeber.  19  Kan.  185. 

And  a  provision  in  a  deed  of  trust  given  to  secure 
payment  of  several  notes,  that  none  shall  become 
due  and  that  the  deed  shall  not  be  foreclosed  till 
the  maturity  of  the  note  last  payable,  controls  the 
time  of  maturity  of  the  notes.  Brownlee  v.  Ar- 
nold. 00  Mo.  79. 

And  it  has  even  been  held  that  a  note  which  is  not 
negotiable  because  it  does  not  contain  the  words 
**order"  or  "bearer"  may  be  made  negotiable  by  a 
provision  in  the  mortgage  securing  it  showing  that 
it  is  to  be  paid  to  the  payee  or  bearer.  Elliott  v. 
Deason,  84  Gla.  68. 

And  in  Howry  v.  Eppinger,  34  Mich.  29,  it  seems 
to  be  intimated  that  the  mortgage  might  destroy 
or  affect  the  negotiable  character  of  the  notes,  al- 
though that  point  was  not  necessary  to  the  decision 
of  the  case  and  is  in  fact  not  expressly  stated. 

But  in  LittleQ^ld  v.  Hodge,  6  Mich.  336.  it  is  stated 
that  nothing  short  of  a  repugnance  between  the 
note  and  mortgage  would  impair  the  negotiability 
of  the  security. 

The  tendency  of  these  decisions  was  pointed  out 
by  Hough,  J.,  In  a  dissenting  opinion  in  Noell  v. 
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Gaines,  68  Mo.  649,  in  which  he  states  that  with  the 
exception  of  Brownlee  v.  Arnold,  **I  have  been  un- 
able to  And  a  single  case  in  the  books  which  holds 
that  the  owner  of  a  note  secured  by  mortgage  ia- 
bound  by  the  terms  of  the  mortgage  if  he  knows 
of  its  existence,  although  he  may  not  wish  to  resort 
to  or  rely  upon  the  mortgage  security."  Continu- 
ing, he  said  that  the  rule  that  two  Instruments  ex- 
ecuted at  the  same  time  are  to  be  read  together,, 
was  never  intended  to  be  so  applied  as  to  make  a 
negotiable  promissory  note  a  mortgage  contempo- 
raneously or  subsequently  executed  to  secure  its 
payment  as  much  one  instrument  as  if  they  were 
one  in  form.  The  rule  relates  to  an  entirely  differ- 
ent class  of  cases.  A  note  and  mortgage  do  not 
constitute  a  single  contract.  They  are  separate 
instruments  executed  for  different  purp(^es  and 
differ  in  nature.  The  mortgage  is  goveraed  by 
the  law  of  real  property  and  the  note  by  the  law 
merchant.  If  the  holder  of  a  negotiable  note  se- 
cured by  a  mortgage  chooses  to  disregard  or  aban- 
don the  mortgage  security,  undoubtedly  he  may 
do  so,  and  the  note  will  then  be  enforced  accord- 
in  g  to  its  terms  and  the  law  of  negotiable  paper. 
If  the  note  and  mortgage  are  but  one  instrument 
the  note  will  lose  its  character  as  a  promissory  note 
and  become  an  ordinary  contract  merely. 

This  difficulty  seems  to  have  presented  itself  very 
strongly  to  the  Michigan  court  in  the  cases  of 
Brooke  v.  Strittheiis  and  Wn^soN  v.  Campbell, 
and  the  court  seems  to  t)e  unable  to  dispose  of  the 
question,  while  no  other  case  has  been  found 
which  passes  upon  the  exact  point  upon  which  thi» 
court  split.  The  difficulty  appears  to  be  in  the  at- 
tempt to  apply  the  rule  governing  the  construc- 
tion ot  different  instruments  executed  at  the  same 
time.  If  that  rule  is  to  be  applied  to  such  a  trans- 
action the  logical  conclusion  would  seem  to  be 
that  the  result  of  the  transaction  is  simply  a  con- 
tract which  cannot  be  regarded  as  negotiable* 
The  other  alternative  is  that  which  appears  to  have 
been  originally  adopted,  that  the  mortgage  is  sim- 
ply an  incident  to  the  note,  and  is  to  be  regarded 
as  the  pledge  of ,  any  other  collateral  security 
would  be  regarded,  so  that  the  note  will  be  en- 
forced by  the  holder  according  to  its  terms  and  the 
law  merchant,  and  for  bis  additional  security  he 
will  have  the  right  to  rely  on  the  collateral  mort- 
gage which  was  executed  to  accompany  the  paper* 

H.  P.  F. 
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Specifying  in  the  note  the  particular  consid- 
eration for  which  it  was  given  does  not  affect 
negotiability,  nor  does  the  insertion  of  a  war- 
ranty which  is  no  way  to  affect  the  time  or 
amount  of  payment. 

Beardslee  v.  Horton,  8  Mich.  560:  Preston  v. 
WJntney,  28  Mich.  260. 

How.  Stat.  §  5867,  which  provides  that  the 
recording  of  an  assignment  of  a  mortgage 
shall  not  in  itself  be  deemed  notice  to  the 
mortgagor  so  as  to  invalidate  any  payments 
made  by  him  to  the  mortgagee  is  construed  to 
mean  that  the  mortgagor  shall  not  be  required 
to  search  the  records  before  making  payment 
to  one  prima  facie  entitled  to  secure  it,  who  in 
case  of  negotiable  securities  is  the  holder  alone. 

Williams  v.  Keyes,  90  Mich.  290. 

The  assignee  of  a  mortgage  takes  the  same 
subject  to  all  equities  existing  against  it  in  the 
hands  of  mortgagors,  but  when  the  mortgage 
is  given  to  secure  negotiable  paper  the  assignee 
who  takes  the  same  for  a  valuable  considera- 
tion before  it  is  due  and  without  notice  of  ex- 
isting equities  is  not  affected  by  any  such 
equities. 

Dytto?i  V.  Ives,  5  Mich.  515;  2  Dan.  Neg. 
Inst.  §  1283. 

If  a  mortgage  is  given  to  secure  a  negotiable 
note,  and  both  the  mortgage  and  note  are  trans- 
ferred before  maturity  to  a  bona  fide  indorsee, 
such  indorsee  takes  the  benefit  of  the  mortgage 
as  well  as  of  the  note  clear  of  any  equities  l^- 
tween  the  original  parties. 

1  Dan.  Neg.  Inst.  884. 

One  who  deals  with  an  asent  is  bound  to  in- 
quire into  his  authority,  and  ignorance  of  the 
extent  of  such  authority  is  no  excuse. 

Hammond  v.  Michigan  State  Bank,  Walk. 
Ch.  (Mich.)  214. 

One  who  makes  payments  upon  non  negotia- 
ble securities  to  one  presuming  to  act  as  an 
agent  should  see  to  it  that  the  securities  are  in 
the  haids  of  that  person. 

Eaton  V.  Knowles,  61  Mich.  625:  Hurley  v. 
Watson,  QS  Mich.  581:  Smith  v.  Kidd,  68  K 
Y.  130,  28  Am.  Rep.  157. 

Defendant  was  guilty  of  negligence  and  bad 
faith  in  making  the  payments  without  the  pro- 
duction of  the  bonds  and  mortgages. 

Broitn  V.  Blydenburgh,  7  N.  Y.  141,  57  Am. 
Dec.  506;  Kellogg  v.  Smith,  26  N.  Y.  18; 
Purdy  v.  Huntington,  42  N.  Y.  389,  1  Am. 
Rep.  582:  Smith  v.  Kidd,  supra;  Dun  lap's 
Paley,  Agency,  274;  Story,  Agency,  98;  2 
Green).  Ev.  65. 

Where  one  of  two  innocent  parties  must 
suffer  he  who  is  most  in  fault  must  be  the  vic- 
tim. V*^- 

Wilson  V.  Arnold,  5  Mich.  98;  Joy  v.  Vance, 
104  Mich.  97:  Bromley  v.  Lathrop,  105  Mich. 
492;  Trowbridge  v.  Boss,  Id.  598. 
f  k  The  authority  of  the  company  does  not  de- 
pend upon  the  amount  of  business  done  by  it 
for  the  complainants,  but  upon  the  character 
and  extent  of  the  employment  as  evidenced 
by  the  express  authority  conferred  and  the 
method  of  their  dealings  with  it. 

Campbell  v.  Sherman,  49  Mich.  586. 
r  Negotiable  quality  is  imparted  by  making 
the  note  payable  to  the  order  of  the  payee  or  to 
bearer,  etc. 

Story.  Prom.  Notes.  4,  §  27. 

The  certainty  of  time  required  is  simply  a 
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positive  certainty  that  the  time  must  come 
sooner  or  later;  it  is  not  nece&sary  that  the 
exact  date  be  known  beforehand. 

Carlon  v.  Kenealy,  12  Mees.  &  W.  189;  Cota 
V.  Buck,  7  Met.  588,  41  Am.  Dec.  464;  Capron 
V.  Capron,  44  Vt.  410;  Riker  v.  Sprague  Mfg. 
Co.  14  R.  I.  402,  51  Am.  Rep.  418;  Kiskadden 
V.  Allen,  7  Colo.  206;  Mattison  v.  Marks,  81 
Mich.  421,  18  Am.  Rep.  197;  Cooke  y.Colehan, 
2  Strange.  1217;  Crump  v.  Berdan,  97  Mich. 
298;  Bvles,  Bills,  *92;  Dan.  Neg.  Inst.  «"  48; 
Ernst  V.  Sieckman,  74  Pa.  18,  15  Am.  Rep. 
542;  Cis7ie  v.  Chidester,  85  111.  528;  Walker  v. 
WoolUn,  54  Ind.  164,  28  Am,  Rep.  689;  Cor- 
nell V.  Neheker,  58  Ind.  425;  Woollen  v.  Ul- 
rich,  64  Ind.  120;  Charlton  v.  Beed,  61  Iowa. 
166;  Curtis  v.  Horn,  58  N.  H.  504;  CarU  v. 
Brown,  2  Mich.  401;  W&rks  v.  Hershey,  85 
Iowa,  340;  Chicago  Railway  Equip.  Co,  v. 
Merchant  Nat.  Bank,  186  U.  S.  268,  84  L.  ed. 
349;  Independent  School  Dist.  v.  HaU,  113  D. 
S.  185,  28  L.  ed.  954. 

The  negotiability  of  the  notes  in  suit  was 
not  affected  by  the  provision,  upon  the  failure 
of  the  maker  to  pay  any  one  of  the  series  to 
which  those  in  suit  belonged,  the  rest  would 
become  due  and  payable  to  the  holder. 

When  a  note  secured  by  a  mortgage  is  trans- 
ferred to  a  bona  fide  holder  for  value  before 
maturity,  and  a  bill  filed  to  foreclose  mort- 
gage, no  other  or  further  defenses  are  allowed 
against  the  mortgage  than  would  be  allowed 
were  the  action  brought  in  a  court  of  law 
upon  the  note. 

Chicago  Railway  Equip,  Co,  v.  Merchants* 
Nat.  Bank,  186  U.  S.  283,  84  L.  ed.  853;  Car- 
penter V.  Longan,  63  U.  S.  16  Wall.  271.  21 
L.  ed.  813;  Collins  v.  Bradbury,.  64  Me.  37; 
Towne  v.  Rice,  122  Mass.  67;  Reeves  v.  SevUy, 
Walk.  Ch.  (Mich.)  248;  Dutton  v.  Ives,  5  Mich. 
519:  Judge  v.  Vogel,  88  Mich.  569;  WiUiams 
V.  Keyes,  90  Mich.  296;  LitUefield  v.  Hodge,  6 
Mich.  327. 

As  the  terms  of  the  mortgage  correspond 
with  those  expressed  in  the  note,  there  is 
nothing  to  affect  its  negotiability. 

The  assignee  before  maturity  of  a  negotia- 
ble promissory  note  secured  by  mortgage  takes 
it  free  from  all  equities  which  existed  be- 
tween the  original  parties  thereto. 

Ijpdegrajt  v.  Ed^rards,  45  Iowa,  513:  Farm- 
ers' Nat.  Bank  v.  Fletcher,  44  Iowa.  252;  Pres- 
ton V.  Morris,  42  Iowa,  549;  Taylor  v.  Paige, 
6  Allen,  86:  Moore  v.  Metropolitan  Nat.  Bank, 
55  N.  Y.  41,  14  Am.  Rep.  173;  Carpenter  v. 
Longan,  83  U.  S.  16  Wall.  273,  21  L.  ed.  314; 
Jones,  Mortg.  §  834;  Burhans  v.  Hutcheson,  25 
Kan.  625,  87  Am.  Rep.  274;  Chick  v.  Willetts, 
2  Kan.  385;  Swenson  v.  Moline  Plow  Co.  14 
Kan.  887. 

The  doctrine  that  an  assignee  can  enforce 
the  mortgage  for  no  more  than  is  due  as  be- 
tween the  mortgagor  and  mortgagee  had  its 
origin  at  a  time  when  the  practice  of  giving 
mortgages  as  collateral  security  for  nego- 
tiable paper  was  unknown  and  rested  upon  the 
ground  that  in  an  action  at  law  on  the  covenant 
or  bond  in  general  use  such  was.the  rule. 

Duncan  v.  LouisHlle,  13  Bush,  878,  26  Am. 
Rep.  201:  Carpenter  v.  Longan,  eS  U.  S.  16 
Wall.  271,  21  L.  ed.  313. 

The  note  and  mortgage  are  inseparable;  the 
former  as  essential,  the  latter  as  an  accident. 


1896. 


Brooke  v.  Stbuthers. 


Ad  assigDment  of  the  note  carries  the  mort- 
gage with  it,  while  the  assignment  of  the  lat- 
ter alone  is  a  nullity. 

Jackson,  Biirday,  y.  Blodget,  5  Cow.  205; 
Jackson,  Norton,  v.  Willard,  4  Johns.  43;  In- 
diana &  L  C,  R,  Co,  V.  Sprague,  103  U.  S. 
761,  26  L.  ed.  556;  Kenicott  v.  Wayne  County 
Supers.  88  U.  S.  16  Wall.  452.  21  L.  ed.  819; 
MurpJty  V.  Barnard,  162  Mass.  72;  Crane  v. 
March,  4  Pick.  131. 

A  mortgagor  who  pays  the  mortgage  to  the 
mortgagee  after  the  latter  has  assigned  it  with- 
out the  production  of  the  mortgage  or  col- 
lateral note  does  so  at  his  peril,  and  must 
again  pay  the  assignee  if  the  mortgagee  fails 
to  turn  the  payment  over  to  him. 

Baumgartner  v.  Peterson,  93  Iowa,  572. 

Messrs.  Lyon  &  Doolingr  ^or  appellees. 

Hooker,  J.,  delivered  the  opinion  of  the 
■court: 

The  complainant  filed  a  bill  to  foreclose  a 
real-estate  mortgage  given  by  Struthers  to  the 
Michigan  Mortgage  Company  to  secure  a  writ- 
ing which  reads  as  follows: 

<1, 100.00.  3.706. 

St.  Johns,  Mich..  April  Ist,  1890. 
For  value  received,  April  1st,  1895,  I  prom- 
ise to  pay  the  Michigan  Mortgage  Company, 
Limited,'  or  bearer,  eleven  hundred  dollars, 
with  interest  at  seven  per  cent  per  annum,  paya- 
ble semiannually,  which  said  interest  is  repre- 
sented by  six  coupon  notes,  one  payuble  at  the 
maturity  of  each  instalment  of  interest,  and 
when  paid  shall  be  a  voucher  for  the  payment 
of  said  instalments  of  interest  respectively. 
All  payable  at  tbe  office  of  the  Michigan  Mort- 
gage Company,  Limited,  St.  Johns,  Michigan, 
with  exchange  on  New  York.  It  is  expressly 
agreed  that  if  the  interest  should  be  unpaid, 
and  in  arrears  for  the  space  of  thirty  days.then, 
from  and  after  the  lapse  of  the  said  thirty  days, 
the  whole  of  said  principal  sum.  with  all  inter- 
est unpaid,  may,  at  the  option  of  the  holder 
thereof,  become  and  be  due  and  payable  imme- 
diately thereafter.  This  note  is  of  even  date 
wfth  a  certain  real- estate  mortgage  made  by 
the  maker  hereof  to  said  payee  and  collateral 
hereto.  Andrew  R.  Struthers. 
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These  were  assigned  by  instrument  in  writ- 
ing to  tbe  complainant  in  the  following  lan- 
uage:  *'The  Michigan  Mortgage  Company, 
.limited,  does  hereby  sell,  assign,  and  transfer 
unto  said  Fannie  I.  Brooke  all  its  right,  title, 
and  interest  in  and  to  a  certain  mortgage  (and 
note  accompanying),"  etc.  After  the  mortgage 
became  due,  the  Michigan  Mortgage  Company 
accepted  a  new  mortgage  upon  the  premises,  to 
take  tbe  place  of  the  first;  Struthers  having 
DO  notice  of  the  complainant's  ownership,  and 
having  made  such  adjustment  in  good  faith. 
Under  such  circumstances  tbe  mortgagor 
would  be  protected  if  he  had  paid  the  mort- 
gage, unless  the  mortgage  were  given  to  secure 
negotiable  paper  which  was  negotiated  before 
due.  How.  Anno.  Stat.  §  5687,  provides: 
**The  recording  of  an  assignment  of  a  mort- 
gage shall  not,  in  itself,  be  deemed  notice  of 
such  assignment  to  the  mortgagor,  his  heirs,  or 
personal  representatives,  so  as  to  invalidate 
any  payment  made  by  them,  or  either  of  them, 
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to  the  mortgagee.*'  See  also  Jones,  Mortg. 
§§  473,  791;  Jones  v.  Smith,  22  Mich.  368. 
and  cases  cited.  Any  such  payment  need  not 
necessarily  have  been  made  in  money.  If  it 
were  negotiable  paper  that  could  be  enforced 
against  him.  or  propertv  which  had  come  to 
the  hands  of  a  bona  fide  holder  for  value, 
the  same  would  be  true.  But  a  new  prom- 
ise, uni)erformed,  would  not  relieve  tbe 
mortgagor,  so  long  as  it  remained  in  the 
hands  of  the  mortgagee,  and  was  not  of 
negotiable  character.  But,  if  the  mortgage 
were  given  to  secure  negotiable  paper,  and  was 
itself  negotiable,  because  so  given,  then  the 
mortgagor  would  pay  at  his  peril  if  he  did  not 
require  the  production  of  the  obligations. 
Jones,  Mortg.  §  957.  Hence,  if  this  paper  was 
negotiable,  and  was  assigned  for  value  before 
maturity,  and  the  mortgage  company  had  no 
authority  to  take  a  new  mortgage  to  itself  in 
satisfaction,  the  complainant's  claim  as  against 
the  defendant  Struthers  would  not  be  affected. 
Mar  key  v.  Corey  (decided  at  the  present  term) 
(Mich.)  2  Det.  L.  N.  939.  Again,  Knapp 
claims  equities  as  against  the  complainant,  as 
assignee  of  the  second  mortgage,  which,  as  to 
its  provisions,  was  exactly  like  the  first.  If 
he  has  acquired  rights  against  Struthers,  it  is 
for  the  reason  that  the  note  is  negotiable,  be- 
cause, if  it  is  not,  be  took  it  subject  to  all 
equities  existing  between  Struthers  and  the 
mortgage  company,  on  the  principle  that  the 
assignee  of  a  chose  in  action  takes  it  subject  to 
equities  existing  between  the  parties.  The 
principle  is  elementary,  and  does  not  require 
the  citation  of  authorities.  That  it  applies  in 
cases  of  mortgages  where  unaccompanied  by 
negotiable  paper,  see  Jones,  Mortg.  §  842,  and 
cases  cited;  Reeves  v.  Scully,  Walk.  Ch.  (Mich.) 
248;  Russell  v.  Waits,  Id.  31;  Nichols  v.  Lee,  10 
Mich.  526,  82  Am.  Dec.  57.  That  he  has  a 
prior  claim  to  the  complainant  unless  his  mort- 
gage was  valid  as  against  Struthers.  may  not 
be  contended,  but,  should  it  be,  the  same  ques- 
tion— i.  e.  negotiability— is  involved.  His 
connection  with  the  matter  is  as  follows:  He 
had  done  business  for  many  years  with  the 
Michigan  Mortgage  Company,  and,  becoming 
dissatisfied  with  it,  a  correspondence  began 
October  9,  1890,  in  relation  to  his  securities 
which  he  had  procured  from  the  company. 
This  continued  until  March  21.  1892,  when  he 
threatened  to  employ  an  attorney,  and  use 
force  in  settling  up  his  matters,  which  he 
seems  to  have  expected  the  mortgage  company 
to  attend  to.  This  appears  to  have  been  ad- 
justed, and  on  March  15,  1893,  he  sent  the 
mortgage  company  $1,750  to  purchase  a  mort- 
gage of  a  Mr.  Brown,  about  which  there  had 
apparently  been  correspondence.  On  March 
29,  1893,  the  mortgage  company  wrote  to 
Knapp,  stating  that  the  Brown  mortgage  was 
sold  before  the  draft  came,  and  staling,  **In- 
closed  we  hand  you  our  draft,  $1,750."  This 
letter  described  another  loan  for  $1,800.  apolo- 
gized for  keeping  the  draft  ten  days,  after  pur- 
chasing it  for  him,  and  adds:  *'lf  this  meets 
your  approval,  return  the  draft  to  us  by  return 
mail,  as  loan  will  commence  April  1st,  and 
send  us  another  draft  for  the  other  $50."  On 
March  30th  Knapp  wrote,  saying  that  he  had 
Just  sent  Walker  $15.75  in  coupons,  and  would 
inclose  the  balance  of  $50,  needed  to  make  the 
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i(l,800.  This  was  acknowledged  April  8, 
with  the  promise  to  report,  and  on  April  29, 
Knapp  wrote  again,  having  heard  nothing, 
and  asked  the  return  of  the  money  if  a  safe  in- 
vestment could  not  be  made.  On  >Jay  1. 
the  companv  wrote,  saving  that  the  $1,800 
loan  had  fallen  through^  and  that  they  "had 
sent  out  papers  for  two  loans,  one — Struthers, 
$1,100,"  they  would  forward  as  soon  as 
papers  were  returned  from  register's  office. 
On  May  4,  the  Struthers  mortgage  was  sent. 
On  May  8,  Knapp  asked  them  for  information 
about  the  true  situation  and  value  of  Struthers's 
property.  This  was 'given.  Correspondence 
continued  about  the  remainder  of  the  $1,800. 
Knapp  kept  the  Struthers  mortgage.  Struth- 
ers, as  against  the  company,  had  a  right 
to  have  the  first  mortgage  discharged.  That 
was  the  only  consideration  for  the  second 
mortgage.  As  long  as  the  company  held  it, 
the  existence  of  the  first  mortgage  in  the  hands 
of  the  complainant  was  a  complete  defense 
against  it,  and,  unless  the  note  was  negotiable, 
Knapp  took  it  subject  to  these  equities,  and 
had  no  greater  right  to  enforce  the  mortgage 
against  Struthers  than  the  company  had,  in  the 
absence  of  an  estoppel.  The  complainant  had 
asked  the  company  to  collect  the  mortgage, 
and  to  let  her  know  when  they  needed  a  dis- 
charge. The  correspondence  shows  that  it 
was  expected  that  the  company  would  collect 
the  money,  and,  had  payment  been  made  to 
them  by  Struthers,  we  should  think,  upon  this 
record,  that  it  amounted  to  a  payment  to  her. 
On  April  21,  complainant  wrote  the  company 
as  follows: 

Detroit.  April  21.  1893. 
E.  E.  White,  Esq..  St.  Johns,  Mich. 

Dear  Sir:  Your  favor  of  the  20th  inst.  at 
hand,  and  noted.  We  understand  from  what 
you  say  regarding  Struthers  that  he  does  not 
expect  to  pay,  for  we  gave  sixty  davs*  notice, 
and,  if  he  expected  to,  would  have  done  so  by 
this  time.  If  he  wants  to  renew  can  you  not 
place  the  security  with  someone  else,  and  get 
the  money  for  us  in  that  way?  We  have  fig- 
ured on  using  this  money,  and  it  will  incon- 
venience us  if  arrangements  are  not  made 
shortly. 

To  this  she  received  the  following: 

April  22d,  1893. 

Howard  Brooke,  Esq.,  50  Buhl  Block,  De- 
troit, Mich. 

Dear  Sir:  Replying  to  yours  of  the  2lst,  I 
acknowledge  the' receipt  of  the  circulars  in- 
closed therein.  In  reference  to  Struthers, 
would  say  that  I  see  that  I  did  not  make  my- 
self clear  to  you.  We  have  already  sent  re- 
newal papers  to  Mr.  Struthers  to  take  up  your 
loan,  having  placed  it  with  other  parties,  it 
beine  exceedingly  choice;  and  as  soon  as  the 
papers  are  in  we  will  remit  you  for  same.  We 
think  it  will  be  a  matter  of  no  great  delay. 
We  notified  him  when  you  notified  us,  that  the 
same  may  be  adjusted  at  once. 

Respectfully, 
The  Michigan  Mortgage  Company,  Limited. 

by  E.  E.  While,  Treas. 

After  repeated  solicitations,  she  received  the 
interest  due  at  the  maturity  of  the  mortgage, 
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but  nothing  more.  It  is  contended  that  she 
authorized  the  company  to  take  the  course  it 
did.  and  that  Knapp  is  therefore  protected 
aeainst  her  .claim.  We  think  this  is  not  de- 
ducible  from  the  record.  It  did  not  need  au- 
thority from  Mrs.  Brooke  to  authorize  Struth- 
ers to  give,  or  the  company  to  take,  a  new 
mortgage  for  any  purpose  of  their  own;  and 
under  our  view  of  the  facts,  if  such  mortgage 
had  produced  the  money,  and  it  had  come  to 
the  hands  of  the  mortgage  company  as  the  re- 
sult of  the  giving  of  tlie  mortgage,  and  its  pur- 
chase by  Knapp,  we  should  consider  the  com- 
plainant bound  by  it,  and  Struthers  discharged, 
for  the  reason  that  we  think  that  the  mortgage 
company  was  authorized  to  collect  the  obliga- 
tion. But  such  was  not  the  fact.  The  com- 
pany received  the  money  on  March  15.  which 
was  a  month  before  the  mortgage  assigned  to 
Knapp  was  acknowledged,  and  a  month  and 
six  days  before  the  letter  suggesting  a  loan  as  a 
means  of  getting  her  money  was  written  bv 
Mrs.  Brooke.  It  was  thenceforth  Knapp^s 
debtor.  The  money  was  not  sent  to  buy  this 
mortgage,  and  we  find  nothing  to  satisfy  us 
that  It  was  in  the  hands  of  the  company  at  the 
time  the  mortgage  was  given  or  assigned.  On 
the  contrary,  we  are  convinced  that  the  mort- 
gage was  sent  him  because  of  his  importunity, 
and  that  the  money  had  been  otherwise  dis- 
posed, or  it  would  have  been  sent  to  complain- 
ant to  satisfy  her,  thereby  adjusting  the  whole 
matter. 

We  will  next  consider  the  effect  of  the  re- 
cording act.  At  the  time  that  Knapp  received 
his  mortgage  the  complainant's  assignment  had 
not  been  recorded.  Knapp  had  a  right  to  sup- 
pose that  the  mortgage  was  still  owned  by  the 
mortgage  company,  and,  if  he  can  be  consid- 
ered a  bona  fide  purchaser  for  value,  he  is 
within  the  protection  of  the  recording  act 
(How.  Anno.  Stat.  $;  5683).  Any  such  claim 
would,  of  necessity,  be  based  upon  the  failure 
of  the  complainant  to  record  her  assignment 
under  IIow.  Anno.  Stat.  §  56S3.  As  he  re- 
ceived it  upon  a  pre-existing  debt,  he  was  not 
a  bona  fide  purchaser  within  this  act,  under 
the  case  of  Scldcm  v.  Feltus,  103  Mich.  525,  un- 
less he  was  the  purchaser  of  negotiable  paper. 
Hence  the  conclusion  that,  whatever  view  may 
be  taken  of  the  case,  the  question  of  negotia- 
bility must  govern  the  case. 

We  may  deduce  the  following  propositions 
from  what  has  gone  before:  Struihers's  defense 
of  payment  by  giving  the  second  mortgage 
was  complete,  unless  (1)  the  first  note  and 
mortgage  were  negotiable;  (2)  Knapp  bad  not 
a  valid  claim  against  him  for  any  reason. 
Knapp  has  not  a  valid  claim  against  Struthers 
unless  the  second  note  was  negotiable,  for  the 
reason  that  the  note  and  mortgage  were  invalid 
in  the  hands  of  his  assignor.  Knapp  has  not 
a  valid  claim  against  the  complainant  unless 
the  second  note  was  negotiable,  for  the  reason 
that  his  pre-existing  debt  due  from  the  mort- 
gage company  is  not  a  sufficient  consideration 
to  constitute  him  a  bona  fide  purchaser  for 
value. 

We  will  next  consider  the  question  of  ne- 
gotiability. A  mortgage,  executed  simulta- 
neously with  a  note  is  a  part  of  the  contract,, 
and  they  are  to  be  construed  together.  Jones, 
Mortg.  Ji  71;  Dan.  Neg.  Inst.  fcS  156.     This  is 
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but  the  reccgnilion  of  a  rule  of  general  appll- 
•cation  that  applies  to  all  contemporaneoue 
writings.  And  where  a  note  is  secured  by  a 
mortgage,  and  there  is  a  provision  in  the 
mortgaize  not  contained  in  the  note,  it  will  con- 
trol. Dan.  Neg.  Inst.  §  885.  The  case  of 
Ooodenow  v.  Curtis,  38  Mich.  505,  is  a  case  de- 
pending upon  this  principle.  A  defense  of 
ifrauduleut  alteration  of  a  promissory  note  by 
the  insertion  of  the  words  '  *or  bearer"  was  in- 
terposed. Ordinarily  such  alteration  would 
Invalidate  the  instrument,  but  it  was  held  that 
it  did  not.  because  it  did  not  change  the  effect 
of  the  note  in  any  material  particular,  inas- 
much as  by  the  terms  of  the  mortgage,  to 
which  the  note  referred,  certain  conditions 
which  might  excuse  payment,  or  change  and 
fix  the  time  of  maturity,  took  away  any  ne- 
gotiable character  the  note  might  otherwise 
possess.  See  also  Humphrey  v.  Beckirith,  48 
Mich.  151;  mm<yre  v.  Hoffman.  6  Wis.  71;  Nor- 
t&n  V.  Kearney,  10  Wis.  444;  Goodwin  v.  Nick- 
erson,  51  Cal.  169;  MeOroskey  v.  Ladd,  96  Cal. 
455.  In  Waples  v.  Jones,  62  Mo.  440,  it  was 
held  that  a  note  and  a  deed  of  trust  securing 
it  must  be  read  together.  See  also  Brownlee  v. 
Arnold,  60  Mo.  79;  Missouri  P.  R.  Co,  v.  At- 
Jcison,  17  Mo.  App.  494.  In  the  case  of  Noell 
V.  Gaines,  68  Mo.  649,  this  doctrine  was  ap- 
plied, where  the  reference  to  the  deed  of  trust, 
•contained  in  the  note,  was,  "this  note  is  se- 
cured by  deed  of  trust,  stamped  according  to 
law."  On  the  other  hand,  there  are  cases 
where  the  contemporaneous  writing  is  invoked 
to  make  the  note  certain,  and  therefore  ne- 
gotiable. Elliott  V.  Deason,  64  Ga.  67.  See 
also  Muzzy  v.  Knight,  8  Kan.  456;  Meyer  v. 
Graeber,  19  Kan.  165:  Dobbins  v.  Parker,  46 
Iowa,  857;  Winchell  v.  Coney,  54  Conn.  24; 
Parks  V.  Cooke,  3  Bush,  178;  Hill  v.  Huntress, 
48  N.  H.  480;  Sogers  v.  Broadnax,  24  Tex.  588; 
Wheeler  db  TF.  Mfg.  Co.  v.  Hmtard,  28  Fed. 
Rep.  741. 

At  our  request  counsel  have  furnished  us 
additional  briefs  upon  this  question  of  the  ne- 
^tiability  of  the  note  and  mortgage  in  ques- 
tion, but  we  do  not  find  much— if,  indeed, 
there  can  be  said  to  be  any — authority  contro- 
verting the  proposition  that  the  terms  of  a  note 
may  be  modified  and  controlled  by  the  accom- 
panying mortgage.  Several  cases  are  cited  to 
the  proposition  that  "when  a  note  secured  by 
a  mortgage  is  transferred  to  a  bona  fide  holder 
for  value  before  maturity,  and  a  bill  is  filed  to 
foreclose  the  mortgage,  no  other  or  further  de- 
fenses are  allowed  against  the  mortgage  than 
would  be  allowed  were  the  action  brought  in  a 
court  of  law  upon  the  note."  But  this  propo- 
sition does  not  militate  against  the  contention 
that  the  mortgage  and  note  are  to  be  construed 
together,  for  a  court  of  law  would  be  bound  to 
notice  and  apply  the  rule,  and  equity  might  do 
the  same.  We  have  been  unable  to  find  any 
<;ase  which  holds  or  implies  that  the  nego- 
tiability of  a  note  will  not  be  taken  away  oy 
provisions  which  affect  the  certainties  requisite 
to  negotiable  paper  contained  in  a  contempora- 
neous mortgage  to  which  the  note  refers. 
We  do  find  cases  which  hold  that  a  mortgage 
partakes  of  the  negotiable  character  of  the  note 
so  long  as  the  provisions  of  the  mortgage  are 
not  inconsistent  with  negotiability.  These 
may,  and  probably  do,  go  so  far  as  to  imply  I 
85  L.  R.  A. 


that  provisions  contained  in  the  mortgage  pro- 
viding for  the  method  and  expense  of  foreclo- 
sure should  not  affect  the  negotiable  character 
of  the  instruments,  though  that  is,  in  our  opin- 
ion, an  innovation  on  the  rule  that  distinguishes 
between  a  negotiable  note  and  a  contract,  al- 
though the  latter  may  contain  the  requisites  of 
a  negotiable  note.  Johnson  v.  Carpenter,  7 
Minn.  176  (Gil.  120);  Baily  v.  Smith,  14  Ohio 
St.  896. 

The  importance  of  this  question  is  great,  in 
view  of  the  prevalence  of  the  practice  of  issiA 
in^  coupon  bonds  secured  by  mortgages  upon 
railroad  and  other  corporate  property,  which 
sometimes  contain  stipulations  and  undertak- 
ings which,  under  the  rule  stated,  would  make 
such  bonds  and  coupons  non-negotiable,  where 
they  contain  reference  to  the  mortgage.  But 
we  think  this  does  not  justify  a  disregard  of 
the  rule,  nor  are  they  eiceptions  to  it.  In  the 
case  of  McClelland  v.  Norfolk  Southern  R.  Co. 
HON.  y.  469,  1  L.  R.  A.  299,  this  doctrine 
was  applied  to  coupons  clipped  from  bonds  and 
sold.  The  coupon  was  in  the  following  lan- 
guage, viz.: 

On  the  first  day  of  (blank  month  and  year) 
the  Elizabeth  City  &  Norfolk  Railroad  Com- 
pany will  pay  to  the  bearer,  at  its  financial 
agency  in  the  citv  of  New  York,  thirty  dollars 
in  golii  ($80),  being  six  months'  interest  then 
due  upon  its  first  mortgage  bonds. 

No .     W.  G.  Dominick,  Treasurer. 

The  bond  referred  to  a  deed  of  trust  as  se- 
curity. The  court  said:  ''In  determining 
the  character  of  the  coupons,  in  respect  to  their 
negotiability,  the  court  is  required,  we  think, 
to  examine  each  of  the  securities  simultaneously 
executed  by  the  defendant,  viz.,  the  mortgage, 
the  bonds,  and  the  coupons,  for  the  purpose  of 
discovering  the  intent  and  meaning  of  the  con- 
tract thereby  made.  The  reference  in  the 
coupons  to  the  mortgage  and  bonds,  and  in  the 
bonds  to  the  terms  and  conditions  of  the  mort- 
gage, clearly,  we  think,  charges  the  holders  of 
both  coupons  and  bonds  with  notice  of  the  pro- 
visions contained  in  each  of  such  instruments." 
"If,  however,  these  couoons  contained  notice 
to  the  holders  of  any  facts  or  circumstances 
showing  that  the  time  of  their  payment  was 
subject  to  a  contingency  over  which  the  holder 
had  no  control,  and  which  might  postpone 
their  payment  indefinitely,  then  they  could  not 
be  said  to  be  bona  fide  holders  thereof,  as  the 
negotiability  of  the  paper  would  be  thereby  de- 
stroyed. It  is  undoubtedly  the  general  rule 
that  the  bonds  of  railroad,  manufacturing, 
municipal,  and  other  like  corporations,  paya- 
ble to  bearer,  issued  for  the  purpose  of  secur- 
ing loans  of  money,  are,  in  this  country, 
deemed  negotiable,  and  coupons  thereto  at- 
tached partake  of  the  same  character.  Rorer. 
Railroads,  250;  Eoertson  v.  National  Bank,  66 
N.  Y.  14.  23  Am.  Rep.  9;  Thompson  v.  Lee 
County,  70  0.  S.  8  Wall.  827,  18  L.  ed. 
177:  Knox  County  Comrs.  v.  Aspinwall,  62 
U.  S.  21  How.  589,  16  L.  ed.  208  But 
when  such  instruments  contain  special  stipu- 
lations, and  their  payment  is  subject  to 
contingencies  not  within  the  control  of 
their  holders,  they  are,  by  established 
rules,  deprived  of  the  character  of  negotiable 
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iDStruments,  and  become  exposed  to  any  de- 
fense existing  thereto,  as  between  the  ori^nal 
parties  to  the  instrument.  It  is  essential  by 
such  rules  that  such  paper  should  provide  for 
the  unconditional  payment  to  a  person,  or  or- 
der, or  bearer,  of  a  certain  sum  of  money  at  a 
time  capable  of  exact  ascertainment.  3  Hev. 
Stat.  7th  ed.  p.  2248;  Dan.  Neg.  Inst.  ^§  27- 
104;  EwTtson  v.  National  Bank,  supra; Frank 
V.  Wessels,  64  N.  Y.  155;  Dinsmore  v.  Duncan, 
57  N.  Y.  580.  It  would  seem,  therefore,  if 
these  coupons  were  subject  to  the  condition 
that  the  time  •  of  their  payment  could  be 
changed,  altered,  and  postponed  from  time  to 
time  at  the  option  of  a  maiority  of  the  holders 
of  the  series  of  bonds  simultaneously  issued 
therewith,  it  would  deprive  them  of  one  of  the 
essential  characteristics  of  negotiable  paper." 
A  similar  holding  will  be  found  in  McClure  v. 
Oxford  Twp.  94  U.  8.  429,  24  L.  ed.  129.  Also 
in  Kenosha  v.  Lamscn,  9  Wall.  478,  19  L.  ed. 
725,  both  cited  in  the  New  York  case.  See  also 
Clark  V.  Imca  City,  87  U.  S.  20  Wall.  588.  22 
L.  ed.  427.  These  cases  would  seem  to  dispose 
of  any  claim  that  paper  secured  by  mortgages 
may  be  treated  as  primary  and  the  mortgages 
ancillary  in  anv  such  sense  as  to  deprive  the 
latter  of  effect  in  the  construction  of  the  for- 
mer. Clearly,  they  constitute  one  contract. 
All  must  be  read  together,  and  construed  to- 
gether, to  ascertain  the  nature  of  the  agree- 
ment, upon  which  negotiability  depends. 

If  we  are  right  in  the  foregoing,  the  nego- 
tiability of  the  note  depends  in  part  upon  what 
the  mortgage  contains,  at  least  so  far  as  to  af- 
fect all  who  have  notice  of  the  provisions  of 
the  mortgage.  Unless  we  are  to  admit  that 
the  note,  being  upon  its  face  negotiable,  must 
be  so  considered  regardless  of  the  provisions 
of  the  contemporaneous  mortgage,  to  which  it 
refers,  we  must  fix  the  character  of  the  note 
by  the  whole  contract.  Suppose  that  A  gives 
B  his  note,  negotiable  in  form,  for  $1,  000, 
due  in  a  year,  but  accompanies  it  with  a  con- 
tract to  take  $500,  if  paid  within  a  month,  or 
to  allow  two  years  if  the  mortgagor  shall  de- 
liver to  him  ten  cords  of  wood.  If  this  ap- 
peared upon  the  face  of  the  note,  all  aeree  that 
the  note  would  not  be  negotiable.  The  con- 
tract must  be  construed  with  the  note.  It 
Hmits  and  qualifies  it,  and  it  renders  uncertain 
the  amount  to  be  paid,  and  the  time  when  it  is 
due.  By  what  process  of  reasoning  can  it  still 
be  said  that  the  note  is  negotiable?  If  it  is, 
then  a  contract  written  upon  one  paper  is  a 
radically  different  thing  in  effect  from  the  same 
contract  written  upon  two  pieces  of  paper. 
This  would  be  none  the  less  true  if  the  provi- 
sion were  incorporated  in  a  mortgage  or  other 
simultaneous  writing,  given  as  security.  Con- 
ceding, then,  that  a  mortgage  given  as  secur- 
ity for  a  negotiable  note,  which  refers  to  it, 
may  partake  of  the  negotiable  character  of  the 
latter,  the  rule  should  be  limited'  by  the  propo- 
sition that  when  the  terms  of  the  mortgage  so 
affect  the  note  as  to  render  it  uncertain  in 
amount,  or  in  time  of  payment,  or  ingraft 
upon  it  conditions  as  to  the  payment  of  the 
amount,  it  takes  away  the  negotiable  character 
of  the  note,  and  leaves  its  owner  or  purchaser 
in  the  same  position  as  the  owner  or  purcha.ser 
of  any  other  chose  in  action.  No  good  reason 
is  suggested  for  a  contrary  rule.  It  a  negotia- 
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ble  note  is  "a  courier  without  luggage'*  that 
passes  from  hand  to  hand,  and  choses  in  ac- 
tion which  are  burdened  with  uncertainties 
and  conditions  are  not,  why  should  the  courier 
who  carries  his  luggage  in  a  trunk  be  held  to 
be  not  excluded  from  the  negotiable  class  be- 
cause he  has  no  hand  baggage?  If  it  be  said 
that  the  general  usage  justifies  it,  tw  should  at 
least  be  able  to  find  cases  in  the  books  which 
support  such  general  usage.  Yet  it  is  confi- 
dently believed  that  such  cannot  be  found 
where  the  language  of  the  mortgage  goes  be- 
yond provisions  for  the  collection  of  the  secur- 
ity, and  undertakes  to  increase,  diminish,  or 
place  conditions  upon  the  obligations  of  the 
parties,  ther^y  rendering  the  instrument  un- 
certain. DiUey  v.  Van  Wte,  6  Wis.  211.  In 
Chick  V.  WUletts,  2  Kan.  884,  a  mortgage  was 
held  to  extend  time  of  payment  two  years.  See 
also  Round  v.  Donnel,  5  Kan.  54,  and  Dobbins 
V.  Parker,  4«  Iowa,  368.  It  is  plain  that  ad- 
judicated cases  in  this  and  other  states  bold 
that  mortgages  are  negotiable  when  not  in  con- 
travention of  the  characteristics  of  negotiable 
paper  which  they  secure;  and  it  may  be  that 
this  is  true  in  cases  where  they  contain  provi- 
sions that  could  not  be  incorporated  in  the  note 
itself  without  destroying  its  negotiability;  e.  g. 
provisions  for  foreclosing  and  realizing  upon 
the  security,  including  the  application  of  a 
portion  of  the  fund  to  the  expenses  of  foreclo- 
sure. May  we  legitimately  ^o  further,  and  say 
that  provisions  intended  to  increase  the  value 
of  or  preserve  the  security  may  be  included, 
and,  if  so,  to  what  extent,  without  fastening 
upon  the  agreement,  the  elements  of  a  contract^ 
as  contradi^stinguished  from  a  promissory  note? 
A  familiar  instance  would  be  the  provision  that 
the  mortgagee  may  pay  taxes  or  procure  in- 
surance, and  charge  the  cost  to  the  mortgagor; 
or,  to  go  further,  a  provision  that  he  might 
keep  the  premises  in  repair,  or  build  a  levee, 
and  add  the  amount  to  the  debt.  All  of  these 
provisions  may  be  proper  and  valid  if  the  par- 
ties choose  to  agree  upon  them,  but  they  con- 
stitute additional  agreements  to  the  promise  to 
pay  the  debt,  calling  for  the  payment  of  addi- 
tional sums  of  money  and  they  are  usually  con- 
ditional, and  most  always  uncertain  in  amount; 
and  we  are  not  aware  of  any  such  urgent  ne- 
cessity that  such  instruments  be  considered 
negotiable  as  to  justify  the  disregard  of  plain 
and  generally  recognized  principles  for  its  ac- 
complishment, when  all  agree  that  the  same 
provisions,  if  in  the  note  itself,  would  make  it 
non -negotiable  in  any  court  in  the  land,  except 
where  statutes  intervene.  We  have  been  un- 
able to  find  any  case  which  holds  that  such  un- 
dertakings do  or  do  not  render  the  note  non- 
negotiable,  except  as  the  general  principle* 
discussed  appear  to  lead  to  the  conclusion  that 
they  do. 

In  the  present  case  the  mortgages  bind  the 
mortgagor  to  pay  all  taxes  and  assessments 
upon  the  premises.  Now,  if  this  might  be 
said  to  be  a  provision  to  protect  the  security, 
and  therefore  not  affecting  the  note,  yet  when 
it  provides,  in  addition,  that  when  the  mort- 
gagor shall  leave  any  tax  or  assessment,  valid 
or  invalid,  unpaid  for  thirty  days,  that  sucb 
taxes  and  assessments,  whether  previously 
paid  by  the  mortgagee  or  not,  and  the  whole 
amount  of  the  principal  and  interest  shall  be- 
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come  due  and  payable  immediately,  it  injects 
Id  to  the  obligation  a  contract,  as  much    as 
though  the  maturity  and  amount  of  the  obliga- 
tion were  to  depend  upon  the  performance  of 
an  undertaking  to  clear  a    portion    of    the 
premises  mortgaged,  or  to  open  a  mine,  sink  a 
•well,  or  perform  any  other  act  or  service  agreed 
upon,  calculated  to  enhance  or  maintain  the 
value  of  the  security.     See  Windsor  S^r.  Bank 
V.  McMahon,  88  Fed.  Rep.  383,  8  L.  R.  A.  192; 
Siegel  v.  Chicago   Trust  &  Sav.  Bank,  131  111. 
569,  7  L.  R.  A.  537;    Hegeler  v.  Comsiock,  1  S. 
D.  138,  8  L.  R.  A.  393;    Wright  v.    Trater,  73 
Mich.  498,  3  L.  K.  A.  50.     The  question  was 
expressly  reserved  in  the  case  of  LittUfield  v. 
Hodge,  6  Mich.  327.     Mr.   Justice  Campbell 
says:     '*It  was  urged  that  the  note  in  question 
here,  although  payable  to  order,  and  without 
contingency,  on  a  day  certain,  was  not  negoti- 
able,  because  it  purported  to  be  according  to 
the  condition  of  mortgage.     But,  as  the  terms 
of   the  mortgage  correspond   with   those  ex- 
pressed in  the  note  there  is  nothing  to  affect 
its  negotiability.     Whatever  might  be  the  ef- 
fect of  a  repugnancy  (upon  which  we  expres^s 
no  opinion),  nothing  short  of  that  could  im 
pair  the  negotiable  character  of  the  security.  * 
Our  own  decisions  will  be  found  to  require 
certainty  in  negotiable  paper.     The  question 
has  arisen  in  various  ways,  and  this  court  has 
invariably    recognized   this  requirement.     In 
Brooks  V.  Bargreaves,  21  Mich.  254,  it  was  held 
that  a  note  was  not  negotiable  when  the  cri- 
terion of  time  or  payment  depend  upon  the 
volition  of  a  third    party;  Mr.  Chief  Justice 
Campbell  saying  that  'Hhat  must  be  payable 
at  a  time  which^must  certainly  arrive   in  the 
future,  upon  the  happening  oi   some  event  or 
the  completion  of  some  period  not  depending 
on   the  future  volition  of  anvone."     See  also 
Smith  V.  Van  Blarcom^  45  Mfch.  873:  iMmh  v. 
Story,    45    Mich.    488.     In     Cayuga    County 
H^at.     Bank    v.     Prudy,   56    Mich.     6,     Mr. 
Justice     Champlin     said:       "The     modern 
tendency    to    interpolate    into    such     instru- 
ments engagements  and  stipulations  not  rec- 
ognized by  the  law  merchant,  affecting  the 
certainty  as  to  the  amount  due  and  payable 
thereon  at  the  time  of  maturity,  or  superadd- 
ing 'duties  to  be  performed   by  the  maker,  or 
additional  obligations  other    than    the    pay- 
ment of  a  sum  certain  at  maturity,  should  be 
discountenanced,   and    held  to  d'estroy  their 
negotiability,  and  deprive  them  of  the  char- 
acter of    promissory  notes,  and  they  shonld 
be  relegated  to  the  domain  of  ordinary  contracts. 
Otherwise  it  is  difficult  to  see  where  the  line 
of  distinction  is  to  be  drawn,  and  it  may  be 
apprehended  that  in  a  few  years,  as  one  clause 
after   another  is  ingrafted  onto  the  original 
terms  of  such  instruments,  any  contract  pay- 
able   to  order,  no  matter    how  uncertain  or 
cumbersome  its  provisions  may  be,  will  be 
held  to  be  negotiable  paper,  and  the  holder 
entitled  to  all  the  benefits  and  protection  of 
bona  fide  holders  of  commercial  paper."      In 
Altman  v.  Rittershofer,  68  Mich.  290,  Mr.  Jus- 
tice   Long  mentions  with  approval  the  lan- 
guage of  Mr.  Justice  Champlin  just  quoted, 
and  adds:     **We  see  nogood  reason  to  depart 
from  this  principle.     We  think  the  certainty 
requisite  to  the  negotiability  of  the  instrument 
must   continue    until    the  obligation    is  dis- 
charged, and  that  any  provision  which  before 
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that  time  removes  such  certainty  prevents  the 
instrument  being  negotiable  at  all."    In  Bird 
V.  Pope,  73  Mich.  488,  Mr.  Justice  Morse  again 
quotes  the  language  of  Mr.  Justice  Champlin 
as    the  guiding  principle.     This  was  a  case 
where  the  note  contained  a  contract  that,  if  the 
note  was  not  paid  at  maturity,  the  property 
for  which  it  was  given  should  belong  to  the 
payee.     In  the  case  of  First  Nat.  Bank  v.  Car- 
son, 60  Mich.  437,  the  note  provided:     *'Itia 
expressly  understood,  and  I  hereby  agree,  that 
the  above-mentioned  piano  shall  remain  the 
propertv  of  L.  &  N.  Phenix  until  fully  paid 
for;  and  that  they  or  their  authorised  agent  or 
attorney  may  take  possession  of  the  same  at 
any  time,  and  for  that  purpose  may  enter  upon 
whatever  premises  it  may  be  on  at  any  time- 
thereafier,  sell  at  public  or  private  sale,  and 
apply  the  proceeds,  after  deducting  all  their 
expenses  in  taking  possession  of  and  selling  the 
same,  towards  the  payment  of  this  note.     I 
further  agree  that,  in  case  of    any  removal 
from  the  county  of  Sanilac,  or  the  sale  or  re- 
moval of  ibo  a Dove- mentioned  property,  that 
this  note  shall  become  due."    "I  do  not  think 
the  contract  is  a  negotiable  promissory  note. 
A  promissory  note  must  be  certain  as  to  the 
sum  to  be  paid  and  the  time  of  payment.     In 
this  case  the  sum  is  sufficiently  certain,  but 
the  time  of  payment  is  not.     It  is  made  de- 
pendent, until  the  contract  matures,  upon  tho 
fact  of  whether  the  detendant  shall  sell  or  re- 
move the  property  for  which  the  contract  was 
made.    Such  a  degree  of  uncertainty  is  not  al- 
lowable in  a  promissory  note."    This  case  is 
similar  to  the  one  before  us.     The  fatal  stipu- 
lation was  a  provision  in  relation  to  the  secur- 
ity.    Its  breach  made  the  note  due  at  once. 
The  only  difference  is  that  in  that  case  the 
stipulation  was  upon  the  face  of  the  note;  in 
this  it  is  in  the  mortgage,  which  is  to  be  con- 
strued with  the  note,  and  to  which  the  note 
expressly  points  the  purchaser  for  information. 
By  reason  of  ihis  provision,  which  renders  the 
note  uncertain  in  time  of  payment,  and  which 
ingrafted  upon  it,  as  a  part  of  it,  and  to  which 
it  was  subject,  certain  contract  obligations,  the 
note  was  rendered  non-negotiable,  unless,  as 
already  said,  the  holders  of  these  notes  are  to 
enjoy  immunity  because  of  some  peculiar  sanc- 
tity arising  from  the  fact  that  the  mortgage, 
and  not  the  note,  contains  the  stipulation. 

Having  concluded  that  these  notes  are  non- 
negotiable,  it  follows  that  Struthers  is  liable 
to  the  complainant,  and  is  not  liable  upon  the 
mortgage  held  by  Knapp,  for  the  reason  that 
he  took  it  subject  to  equities.  It  would  seem 
to  follow  that  the  mortgage  received  by 
Knapp.  being  void  as  against  Struthers,  would 
be  void  as  against  complainant.  But,  if  it 
could  be  said  otherwise,  yet  Knapp  must  fail, 
for  the  reason  that  he  has  not  paid  value  for 
it,  inasmuch  as  it  was  non-negotiable  paper. 
It  being  determined  that  Knapp's  mortgage  ia 
invalid  as  against  bo'th  Struthers  and  the  com- 
plainant, there  is  no  reason  why  complainant 
should  cot  be  entitled  to  a  decree  of  foreclo- 
sure against  Struthers,  with  costs  of  both 
courts,  and  we  think  it  should  be  so  ordered. 

Grant,  J.,  concurred  with  Hooker,  J. 

Montgfomery,  J. : 

I  agree  with  the  conclusions  reached  by  Mr. 
Justice  Hooker,  first,  that  as  between  the  de- 
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fendaDt  Struthers  and  complainant  the  giving 
of  a  new  mortgage  to  the  Michigan  Mortgage 
•Company,  Limit^,  did  not  discharge  the  ob- 
ligation to  the  complainant;  and  I  concur  in 
the  result  which  he  has  reached  in  his  opin- 
ion, and  in  holding  that  the  mortgage  of  com- 
plainant is  a  subsisting  lien  upon  the  mort- 
gaged premises.  I  also  concur  in  holding 
that  the  note  which  was  given  to  the  Michigan 
Mortgage  Company,  Lin^ited.  secured  by  the 
mortgage  assigned  to  defendant  Knapp,  was 
non-negotiable,  for  the  reason  that  at  the  time 
the  note  and  mortgage  were  executed— April  1, 
189a— the  law  of  1891  was  in  force,  and  the 
mortgage  which  was  assigned  contained  the 
provision  that  the  mortgagor  should  ''pay  any 
and  all  taxes  that  may  be  levied  upon  the  lands 
herein  conveyed,  or  upon  this  mortgage,  in  ad- 
•dition  to  the  payment  of  interest  herein  stipu- 
ilated  for."  This  provision  was  in  addition  to 
an  undertaking  to  ''pay  all  taxes  and  assess- 
ments of  whatever  nature  which  may  be 
levied  upon  said  premises  above  described  as 
-soon  and  as  often  as  the  same  may  become  due 
and  payable."  In  view  of  the  fact  that  under 
the  law  as  it  then  existed  the  mortgagee  was 
liable  to  pay  the  tax  upon  the  mortgage,  or 
upon  his  interest  as  mortgagee  in  the  proi>erty, 
these  provisions  Indicate  a  purpose  by  the 
mortgagor  to  undertake  to  relieve  the  mort- 
gagee of  the  obligation,  and  to  that  extent  ren- 
ders the  amount  payable  to  or  on  behalf  of  the 
'mortgagee  uncertain,  and  the  note  non-nego- 
tiable. My  views  as  to  the  negotiability  of  5ie 
earlier  mortgage  to  complainant  are  sufAcientlv 
•  expressed  in  the  case  of  WiUon  v.  Campbell 
« (decided  at  the  present  term),  poei^  544. 

lioaff,  Ch.  J.,  and  Moore,  J.,  concurred 
\with  montgoukeryt  J. 


Robert  H.  WILSON 

V. 

Elizabeth  A.  CAMPBELL,  Avpt. 


Elizabeth  A.  CAMPBELL.  Appt., 

V. 

Preeling  H.  POTTER  et  al. 


(. 
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1.  The  maker  of  a  neirotiable  note  se- 
cured bF  mortflraffe  cannot  discbarge  bis  liability 
by  payment  to  one  not  the  holder  or  authorized 
by  the  holder  to  receive  payment. 

~2«  A  morigrag^  company  is  not  by  mere 
force  of  the  fact  that  the  owner  of  a  mortfraire  is 
one  of  its  stockholders  constituted  his  agent  for 
the  collection  of  the  mortgage. 

•3.  I^fiT^ation  passed  after  the  makinfi^ 
of  a  mortflrag^  securing  a  promiseory  note 
which  relieves  the  mortgagor  of  a  portion  of  the 
burden  as  to  payment  of  taxes,  and  imposes  it  on 
the  mortgagee,  will  not  make  the  note  non-nego- 
tiable if  it  is  otherwise  negotiable. 

4.  A  provision  in  a  ukortgWLge  securing 
a  promissory  note  requiring  the  mortgagor 
to  pay  taxes  and  assessments  for  default  of  which 

Note.— See  note  to  preceding  case  of  Brooke  v. 
.Struthers. 
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the  whole  debt  may  be  declared  Immediately 
payable.'does  not  make  the  note  non-negotiable. 
IPer  Montgomet'u  and  Moore,  JJ.I 

6.  One  who  takes  an  assi|piment  of  a 
nkortgm,ge  while  the  records  show  the  exist- 
ence of  a  prior  mortgage  upon  the  same  property 
to  his  assignor  will  be  subordinated  to  the  lien  of 
the  prior  mortgage  In  case  it  is  in  the  hands  of  an 
assignee  although  there  is  no  record  of  the  prior 
assignment. 

6.  An  option  in  a  note  to  declare  the 
^rhole  amount  due  upon  default  in  payment 
of  an  instalment  does  not  render  the  note  non> 

B negotiable.    [Per  Montgomei-y  and  Moore,  JJ.} 

(July  31,  1898.) 

APPEAL  by  defendant  and  cross  complain- 
ant from  a  decree  of  the  Circuit  Court  for 
Grand  Traverse  County  denying  her  right  to 
foreclose  a  mortgage  and  directing  the  mort- 
gage to  be  canceled.     Beversed. 

The  facts  are  state<l  in  the  opinion. 

Mestrs.  Lyon  A  Doolingf,  for  appellant: 

The  reCoid  does  not  disclose  such  a  course 
of  business  dealings  between  Mrs.  Campbell 
and  the  mortgage  company  that  any  authority 
in  the  company  to  collect  the  principal  of  the 
Potter  mortgage  can  be  impHea. 

Wilson  V.  La  Tour  (Mich.)  2  Det.  L.N.  935. 

Even  if  it  could  be  found  from  the  testimony 
in  this  record  that  the  mortgage  company  had 
any  general  implied  authority  to  collect  inter- 
est for  Mrs.  Campbell  that  authority  would 
not  carry  with  it  the  authority  to  collect  the 
principal  of  the  Potter  mortgage 

Joy  V.  Vance,  104  Mich.  97;  Bromley  v. 
iMthrop,  105  Mich.  492;  Trowbridge  v.  Rom, 
Id.  598. 

The  fact  that  Mrs.  Campbell  was  a  stock- 
holder of  the  Michigan  Mortgage  Company, 
Limited,  did  not  give  the  company  either  ex- 
press or  implied  authority  to  collect  the  Potter 
mortgage. 

Mrs.  Campbell  is  not  estopped  from  collect- 
ing her  mortgage. 

Wilson  was  bound  to  inquire  into  the  extent 
of  the  authority  of  the  mortgage  company. 
He  had  ample  opportunity  to  do  so,  and  noth- 
ing occurred  to  excuse  his  failure  to  do  so.  He 
was  bound  to  know  that  the  authority  of  the 
agent  to  collect  money  for  his  principal  does 
not  authorize  him  to  receive  anything  but 
money  in  payment  from  the  debtor. 

Hurley  v.  WaUon,  68  Mich.  581;  Smith  y. 
Kidd,  68  N.  Y.  180.  23  Am.  Rep.  167. 

He  was  bound  to  require  the  production  of 
the  securities  in  order  that  he  might  be  sure 
that  he  was  making  payment  to  the  proper 
person. 

Eaton  V.  Knowles,  61  Mich.  625;  Smith  ▼. 
Kidd,  Crane  v.  Qrumwald,  126  N.  Y.  274; 
Stiger  v.  Bent,  111  111.  828;  Baumgartner  v. 
Peterson,  98  Iowa,  572;  LawBon  v.  Carson,  50 
N.  J.  Eq.  870. 

Had  the  mortgagor  been  as  careful  to  ascer- 
tain the  authority  of  the  company  as  the  com- 
plainants were  to  restrain  it  no  one  would  have 
suffered.  As  it  is  the  loss  should  fall  upon 
him  and  not  upon  complainants,  who  are  in 
no  way  responsible  for  it. 

Joy  V.  Vance,  and  Trowbridge  v.  Ross,  supra; 
Williams  v.  Keyes,  90  Mich.  290. 


1896. 


WiLsoK  V.  Campbell. 


545 


Notice  to  White  and  to  the  Michigan  Mort- 
gage Company  was  also  notice  to  Mrs.  Nichols. 

Baker  v.  Fierson,  5  Mich.  456;  Converse  v. 
Blumrich,  14  Mich.  109,  90  Am.  Dec.  280. 

Notice  to  the  agent  of  the  condition  of  the 
title  to  land  which  he  buys  for  his  principal  is 
notice  also  to  the  principal  whatever  may  be 
the  actual  knowledge  of  the  latter. 

Taylor  v.  Young,  56  Mich.  285;  Littauer  v. 
Houck,  92  Mich.  162;  Macomh  v.  Wilkinson, 
88  Mich.  48(5;  Campau  v.  Konan,  89  Mich. 
862. 

Mrs.  Nichols  cannot  accept  her  agent's  con- 
tract so  far  as  it  favors  her,  and  repudiate  the 
rest  of  it 

BvMh  V.  Wilcox,  63  Mich.  315:  Johnston 
Harvester  Co.  v.  Miller,  72  Mich.  265;  Ripley 
V.  Case,  86  Mich.  261;  Bacon  v.  Johnson,  56 
Mich.  182. 

Messrs.  Dodg^e  &  Covell,  for  appellees: 

The  complainant  was  a  subsequent  purchaser 
in  good  faith  and  for  a  valuable  consideratidn 
of  the  land  covered  by  said  mortgage,  and  his 
deed  having  been  recorded  prior  to  the  record- 
ing of  the  assignment  of  said  mortgage  and 
without  notice  of  such  assignment,  such  as- 
signment was  therefore  void  as  to  him  under 
How.  Slat.  §  5688. 

Burns  v.  Berry,  42  Mich.  176;  Pritchard  v. 
Kalamazoo  College,  82  Mich.  587. 

Parties  may  rely  upon  the  record  as  their 
guide  in  dealing  with  titles  that  appear  there. 

Hull  V.  Swarthout,  29  Mich.  249;  Reynolds 
V.  Ruckman,  35  Mich.  80:  Drake  v.  McLean, 
47  Mich.  102;  Atwood  v.  Bearss,  Id.  72;  Burns 
V.  Berry,  supra. 

The  instrument  accompanying  the  mortgage 
was  not  a  negotiable  promissory  note,  its 
negotiability  was  destroyed  by  the  insertion 
therein  of  the  express  agreement  in  regard  to 
the  payment  and  effect  of  nonpayment  of  in- 
terest. 

Larrib  v.  Story ^  45  Mich.  488;  Story  v.  Lamb, 
52  Mich.  525. 

The  course  of  dealing  between  the  Michigan 
Mortgage  Company  and  defendant  was  such 
as  to  create  an  implied  agency,  authorizing  the 
mortgage  company  to  collect  the  mortgage. 

Bromley  v.  Lathrop,  105  Mich.  492;  1  Par- 
dons. Cont.  304,  footnote. 

The  mortgage  company  was  a  partnership 
association,  limited,  orsranized  under  the  pro- 
visions of  How.  Stat.  chap.  79,  and  at  the  time 
of  such  payment  the  defendant,  Elizabeth  A. 
Campbell,  was  a  stockholder  therein. 

As  such  a  stockholder  her  relations  with  the 
company  and  the  other  stockholders  were  the 
same  as  those  of  a  partner  in  a  common-law 
partnership,  and  it  is  a  general  principle  that 
every  partner  has  full  and  absolute  authority 
to  bind  all  the  partners  by  his  acts  and  con- 
tracts in  relation  to  the  business  of  the  firm. 

Parsons,  Partn.  99;  Moran  v.  PcUnier,  13 
Mich.  367:  Burgan  v.  Lyell,  2  Mich.  102,  55 
Am.  Dec.  58. 

The  Wilson  mortgage  having  been  recorded 
prior  to  Mrs.  Campbell's  assignment  when  Mrs. 
Nichols  took  her  assignment  she  had  the  right 
to  rely  upon  the  record,  and  the  burden  was 
upon  the  defendant  to  show  that  Mrs.  Nichols 
had  actual  notice  of  defendant's  assignment; 
and  absence  of  such  notice  would  deprive  her 
of  any  rights  under  the  Potter  mortgage  as 
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against  the  rights  of  Mrs.  Nichols  under  the 
Wilson  mortgage. 

Hull  V.  Swarthout,  Reynolds  v.  Ruekman, 
and  Drake  v.  McLean,  supra. 

Montgromery*  J.,  delivered  the  opinion  of 
the  court: 

The  hearing  is  on  a  bill  filed  by  the  com- 
plainant to  compel  the  discharge  of  a  mort- 
gage executed  by  Freeling  H.  Potter  and  wife 
to  defendant  and  on  a  cross  bill  filed  to  fore- 
close the  mortgage.  The  complainant  has  suc- 
ceeded to  the  title  of  Potter.  The  facts  are 
that  on  January  27, 1896, Potter  made  his  prom- 
issory note  payable  to  E.  E.  W  hite  or  bearer  for 
$550  due  Apiil  1,  1892,  with  coupons  attached 
representing  the  instalments  of  interest.  Prin- 
cipal and  interest  were  made  payable  at  the 
office  of  S.  8.  Walker,  St.  Johns,  Michigan. 
The  note  contained  a  provision  that  in  case  of 
default  in  the  payment  of  interest  continuing 
for  thirty  days  the  whole  principal  and  interest 
unpaid  should  at  the  option  of  the  holder  of  the 
note  become  due.  This  note  was  secured  by  a 
mortgage  with  a  condition  for  the  payment  of 
the  principal  and  interest  of  the  note  and  all  taxes 
and  assessments  of  whatever  nature  which  may 
be  levied  upon  the  described  premises  as 
soon  and  as  often  as  the  same  may  become 
due  and  payable.  The  mortgage  contained 
the  following  agreement:  "Should  any  default 
be  made  in  the  payment  of  said  taxes,  assess- 
ments, interest,  or  any  part  thereof,  on  any  day 
whereof  the  same  is  made  payable  as  above 
expressed,  and  should  the  same  remain  unpaid 
and  in  arrears  for  the  space  of  thirty  days, 
then  and  from  thenceforth— that  is  to  say  from 
the  lapse  of  thirty  days— the  aforesaid  pnncipal 
sum  of  $550  with  all  arrearages  of  interest 

thereupon,  and  all  taxes,  assessments,  and 

unpaid,  shall  at  the  option  of  said  obligee,  his 
executors,  administrators,  or  assigns,  become 
and  be  due  and  payable  immediately  thereafter 
although  the  time  above  limited  for  the  pay- 
ment thereof  may  not  then  have  expired,  any- 
thing hereinbefore  contained  to  the  contrary 
notwithstanding."  The  note  and  mortgage 
were  assigned  to  the  defendant  June  14,  1887, 
and  possession  of  the  same  delivered  to  her. 
She  has  since  retained  possession  of  the  securi- 
ties at  her  home  in  Skaneateles,  N.  Y.  At  about 
the  date  of  the  maturity  of  the  coupons  the 
defendant  was  accustomed  to  detach  the  cou- 
pons and  send  them  forward  to  Walker, 
Walker,  &  White  and  the  Michigan  Mortgage 
Company,  Limited,  for  collection.  The  assign- 
ment of  the  mortgage  to  complainant  was  not 
recorded  until  April  18, 1894.  October  8, 1888, 
Potter  and  wife  sold  the  mortgaged  premises  to 
the  complainant,  he  talking  subject  to  the  mort- 
gage. At  about  the  date  of  the  maturity  of  the 
mortgage,  complainant  supposing,  as  he  testi- 
fies, that  the  Michigan  Mortgage  Company, 
Limited,  owned  this  mortgage,  applied  for  a 
loan  of  an  additional  sum,  and  negotiations  cul- 
minated in  his  executing  under  the  date  of  April 
1.  1892,  a  note  and  mortgage  in  the  sum  of 
$700  payable  to  the  Michigan  Mortgage  Com- 
pany, Limited.  This  mortgage  was" on  the 
27th  of  April,  1892,  assigned  to  Mrs.  John 
F.  Nichols,  who  is  made  defendant  in  the 
cross  bill.  It  appears  that  the  defendant. 
Mrs.  Campbell,  became  a  stockholder  in  the 
85 
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Michigan  Mortgage  Company,  Limited,  in  i 
1891.  The  court  below  decreed  a  discharge  I 
of  defendant's  mortgage  and  stated  the  rea- : 
SODS  as  follows:  ''The  course  of  dealing 
between  Mrs.  Campbell  and  the  Michigan 
Mortgage  Company,  Limited,  in  submitting  to 
the  company  the  interest  coupon  notes  for 
collection  as  they  matured,  her  neglect  to  re- 
cord her  assignment  until  after  the  execution 
of  the  second  mortgage  of  $700,  April  1,  1892, 
and  the  fact  that  she  was  a  member  and  stock- 
holder of  the  partnership  association  Michigan 
Mortgage  Company,  Limited,  at  the  date  of  the 
execution  of  said  $700  mortage,  estops  her 
from  challenging  the  authority  of  said  com- 
pany to  receive  payment  of  her  mortgage,  in- 
asmuch as  the  reception  of  said  paynient  by 
said  company  was  an  act  within  the  scope  of 
its  authority."  Defendant,  Mrs.  Campbell,  ap- 
peals. 

The  original  bill  asserts,  and  apparently 
bases  the  claim  for  relief  on  the  statement,  that 
Uie  Michigan  Mortgage  Company,  Limited, 
was  duly  appointed  by  the  defendant,  Mrs. 
Campbell,  as  her  duly  authorized  agent  to  re- 
ceive, accept,  and  account  for  any  and  all 
money  received  in  payment  upon  said  mort- 
gage, either  as  interest  or  principal:  and  avers 
payment  to  her  agent,  the  mortgage  company, 
for  the  defendant.  The  sworn  answer  of  de- 
fendant denies  such  agency.  The  bill  does  not 
proceed  upon  the  theory  that  the  complain- 
ant was  misled  by  defendant's  failure  to  record 
the  assignment,  but,  as  Mrs.  Nichols  is  brought 
in  to  answer  the  cross  bill,  and  entitled  to  be 
heard,  we  find  it  necessary  to  treat  of  this  ques- 
tion. In  Williams  v.  Keyes,  90  Mich.  296,  we 
held,  following  Button  v.  Ires,  5  Mich.  515, 
that  the  holder  of  a  negotiable  security  is 
alone  the  one  prima  facie  entitled  to  receive  the 
payment,  and  that  the  maker  is  not  authorized 
to  assume  that  negotiable  paper  secured  by 
mortgage  has  not  been  transferred.  See  also 
Jones,  Slortg.  ^  957.  However  the  failure  to 
record  the  assignment  may  affect  one  subse- 
quently deriving  title  or  right  through  the 
mortgagor,  the  maker  of  a  negotiable  note  se- 
cured by  a  mortgage  cannot  discharge  his  lia- 
bility by  payment  to  one  not  the  holder, 
or  authorized  "by  the  holder  to  receive  the  pay- 
ment. We  are  not  able  to  discover  that  the 
defendant  ever  authorized  the  Micbifan  Mor^ 
gage  Company,  Limited,  to  collect  tne  princi- 
pal of  this  note,  or  to  collect  more  than  the 
interest  coupons  on  the  same  being  forwarded 
to  it  for  the  purpose.  In  this  respect  the  case 
is  so  similar  to  others  decided  by  this  court  that 
we  think  it  unprofitable  to  discuss  this  feature 
here  at  length.  See  Joy  v.  Vance,  104  Mich.  97, 
and  cases  cited;  Bromley  v.  Lathrop,  105 
Mich.  492;  Trowfmdge  v.  Ross,  Id.  598. 

We  are  at  a  loss  to  understand  how  the  fact 
that  the  defendant  is  a  stockholder  in  the 
Michigan  Mortgage  Company,  Limited,  affects 
her  right  to  assert  that  the  officers  of  the  com- 
pany exceeded  their  authority  in  accepting  pay- 
ment of  the  mortgage.  To  the  extent  that  she 
contributed  to  the  stock  of  the  corporation  it 
may  be  said  that  she  risked  her  investment, 
and  relied  upon  the  honesty  of  the  managers, 
but  beyond  this  the  company  was  not  her 
agent  by  mere  force  of  the  fact*  that  she  was  a 
stockholder.  If  the  note  and  mortgage  were 
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negotiable,  it  follows  that  the  complainant  has 
not  made  a  payment  to  one  either  in  fact  or 
apparently  clothed  with  authority  to  receive  it. 
But  it  is  contended  that  the  note  is  not  nego- 
tiable, the  ground  being  that  the  note  gives  an 
option  to  declare  the  whole  amount  due  in'oase 
of  default  in  payment  of  an  instalment  of  in- 
terest, and,  while  the  point  is  not  made,  the 
question  suggests  itself  whether  the  similar 
provision  contained  in  the  mortgage,  giving 
a  like  option  in  case  of  default  in  payment  of 
taxes,  renders  the  security  non- negotiable,  and, 
as  the  question  is  discussed  in  Brooke  y.  StrutA- 
ers  (now  pending  before  us),  3  Det.  L.  N.  453, 
ante,  536.  we  consider  both  questions. 

In  Littkfield  v.  Hodge,  6  Mich.  827,  it  was 
held  that  a  note  in  form  negotiable  is  none  the 
less  negotiable  when  secured  by  a  mortgage 
containing  provisions  not  repugoant  to  it  We 
apprehend  the  test  in  such  cases  is.  Are  the  pro- 
visions of  the  mortgage  such  as  to  introduce 
uncertainty  as  to  time  or  amount?  What  ele- 
ments of  uncertainty  inconsistent  with  negotia- 
bility here  exist,  if  any?  Is  there  such  uncer- 
tainty as  to  time  as  renders  the  note  non- 
negotiable?  It  seems  to  me  very  clear  that 
the  answer  must  be  in  the  negative.  Carton 
V.  Kenealy,  12  Mees.  &  W.  139;  German  Mui. 
Ins.  Co.  V.  Franck,  23  Ind.  364;  Walker  v. 
Woollen,  54  Ind.  164.  23  Am.  Hep.  639;  Cata 
V.  Buck,  7  Met.  588.  41  Am.  Dec.  464;  Kis- 
kmdden  v.  Allen,  7  Colo.  206;  Dobbins  ▼.  Over- 
man, 17  Neb.  163;  Ernst  v.  Steckman,  74  Pa. 
13,  15  Am.  Rep.  542;  Charlton  v.  Retd,  61 
Iowa,  166:  Chicago  Railtoay  Equip.  Co.  v. 
Merchants*  NaU  Bank,  136  U.  S.268.  34L.  ed. 
349;  Cisne  v.  Chidester,  85  111.  525.  In  Carton 
V.  Kenealy,  it  was  determined  that  a  note 
payable  in  instalments,  subject  to  a  condition 
that,  on  default  being  made  in  payment  of  the 
first  instalment,  the  whole  amount  shall  be- 
come due,  is  assignable  within  the  Statute  3  & 
4  Anne,  chap.  9.  Parke,  J.,  in  deciding  the 
point,  said:  ''Almost  every  note  payable  by 
instalments  has  such  a  condition.  It  is  not 
a  contingency,  —  it  depends  on  the  act  of  the 
maker  himself:  and  on  his  default,  it  becomes 
a  promissory  note  for  the  whole  amount."  In 
Ernst  V.  Steckman,  a  note  payable  twelve 
months  after  date,  or  before,  if  made  out  of 
the  sale  of  Coffman's  Compound  Broadcast 
Seeding  Machine  was  held  negotiable.  The 
case  of  Walker  v.  Woollen  is  to  precisely  the 
same  effect,  as  is  also  the  case  of  Charlton  v. 
Reed.  In  Dobbins  v.  Obennan  the  note  read: 
"On  March  1,  1883,  for  value  received,  I  prom- 
ise to  pay  to  Anna  M.  Wilson,  or  order,  four 
hundred  dollars  with  seven  per  cent  interest 
from  this  date.  This  note  shall  become  due 
immediately  upon  Anna  M.  Wilson  delivering 
possession  to  me  of  the  northwest  quarter  of 
section  12,"  etc.  This  instrument  was  held 
negotiable,  the  court  finding  that  it  contained 
a  promise  to  pay  to  Anna  M.  Wilson,  or  order, 
a  sum  certain  absolutely  and  at  all  events,  and 
adding:  "It  matters  not,  then,  that  it  also  con- 
tains a  promise  to  pay  sooner  than  the  general 
date  of  payment  upon  the  happening  of  an  un 
certain  event."  In  Chicago  Railicay  Equip.  Co. 
V.  Merchants'  Nat.  Bank,  136  U.  S.  269,  34  L. 
ed.  350,  it  was  held  that  a  recital  that  the  note 
in  suit  was  one  of  a  series,  and  that  in  default 
of  payment  on  any  one  of  the  series  the  note 
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in  suit  should  become  due,  did  not  render  the 
note  non- negotiable,  the  same  containing  a 
promise  to  pay  at  a  certain  definite  date  at 
which  it  became  due  at  all  events.  The  case 
contains  a  review  of  the.  authorities  and  an  in- 
teresting discussion  by  Mr.  Justice  Harlan. 
The  present  case  is  unlike  Brooks  v.  Hargreates, 
21  Mich.  254,  as  in  that  case  the  maturity  of 
the  note  depended  upon  the  volition  of  a  third 
person  not  a  party  to  the  note.  In  Story  v. 
Lambj  52  Mich.  525,  an  option  was  given  to 
the  payee  to  take  possession  of  the  property 
which  was  the  consideration  of  the  note  in  case 
of  default  or  demand  payment  of  the  note,  the 
title  to  the  property  being  retained  in  the 
payee.  In  this  respect  the  case  is  like  Ilark- 
jiess  V.  Rumll,  118  U.  S.  6«3,  30  L.  ed.  285. 
which  case  is  distinguished  in  Chicago  Hailway 
Equip.  Co,  V.  Merchants*  Nat.  Bank,  186  U.  S. 
282,  34  L.  ed.  353.  In  Second  Nat.  Bank  v. 
Wheeler,  75  Mich.  546,  the  payee  was  given 
the  right  to  extend  the  time  or  renew.  Conrad 
Seipp  Brewing  Co.  v.  Mc  Kit  trick,  86  Mich. 
191,  follows  Cayuga  County  Nat.  Bank  v. 
Purdy,  56  Mich.  7,  and  must  rest  upon  the 
view  that  the  introduction  into  a  promissory 
note  of  extraneous  provisions  must  render  the 
note  non-negotiahle,  as  in  that  case  there  was 
an  absolute  promise  to  pay.  Whether  this  be 
viewed  as  a  departure  or  not,  such  a  rule  can- 
not be  applied  to  provisions  in  a  mortgage  col- 
lateral to  a  negotiable  note.  As  to  the  cer- 
tainty of  time  required,  I  think  it  sufficient  if 
a  time  be  fixed  which  must  inevitably  happen. 
Mattimii  v.  Marks,  81  Mich.  421, 18  Am.  Kep. 
197;  Dan.  Neg.  Inst.  §§  47,  48,  852;  Markey 
V.  Corey  (Mich.)  2  Det.  L.  N.  939.  There  is 
no  uncertainty  as  to  the  amount  stipulated  to 
be  paid.  The  engagement  to  pay  all  taxes  and 
assessments  adds  nothing  to  the  obligation  of 
the  mortgagor.  The  obligation  rests  upon  him 
independently  of  any  stipulation  on  the  sub- 
ject, and  his  failure  to  meet  the  obligation  gives 
the  mortgagee  the  right  to  discharge  the  lien 
for  the  purpose  of  preserving  his  security,  and 
add  the  amount  to  ihe  mortgage  debt.  2  Jones, 
Mortg.  §?  1137, 1683;  Connecticut  Mut.  L.  Ins. 
Co.  V.  Suite,  45  Mich.  122.  It  is  a  radical 
mistake,  therefore,  to  consider  this  an  obliga- 
tion to  pay  the  mortgagee  so  much  in  addition 
as  the  taxes  and  assessments  amount  to.  The 
obligation  is,  in  the  first  instance,  to  pay  to  the 
public  authorities  authorized  to  receive  the 
amount,  and  it  is  only  by  implication,  if  at  all, 
that  the  indebtedness  is  ever  to  be  added  to 
the  mortgage. 

At  the  time  this  mortgage  in  question  was 
executed  there  was,  under  the  law.  no  duty 
resting  upon  the  mortgagee  to  pay  the  tax  on 
any  portion  of  the  mortgaged  premises,  and 
we  think  it  cannot  be  said  that  subsequent  leg- 
islation which  for  a  time  relieved  the  mort- 
gagor of  a  portion  of  the  burden,  and  imposed 
Tt  upon  the  mortgagee,  should  be  so  construed 
as  to  render  an  Instrument  non-negotiable 
which  was,  when  made,  negotiable.  As  the 
parties  then  viewed  it,  there  was  no  uncertainty 
as  to  the  amount.  The  case  differs  from  Car- 
viody  V.  Crane  (decided  at  the  present  term)  3 
Det.  L.  N.  483.  as  in  that  case  the  contract  it- 
self contemplated  that  taxes  might  be  imposed 
on  the  mortgagee's  interest,  and  provided  for 
their  payment  by  the  mortgagor,  and  this  en- 
85  L.  R.  A. 


gagement  was  embodied  in  the  note,  bringing 
the  case  directly  within  the  rule  of  Cayyga 
County  Nat.  Bank  v.  Purdy,  56  Mich.  7,  and 
the  cases  which  have  followed  it,  holding  that 
it  is  incompetent  to  interpolate  into  negotiable 
notes  provisions  superadding  duties  to  be  per- 
formed by  the  maker,  or  additional  obligations 
other  than  the  payment  of  a  sum  certain  at  ma- 
turity. As  has  been  stated  above,  we  do  not 
think  this  limitation  precludes  the  parties  from 
making  provision  fur  the  security  of  the  note 
by  a  collateral  mortgage.  The  clause  in  the 
mortgage  is  clearly  not  open  to  a  construction 
which  entitles  the  mortgagee  to  foreclose  for 
the  amount  without  himself  paying  the  taxes, 
although  he  mav,  for  the  mortgagor's  default 
in  that  regard,  aeclare  the  whole  amount  due. 
The  question  of  priority  between  the  mort- 
gages of  Mrs.  Nichols  and  defendant  is  also 
involved.  The  mortgage  of  Mrs.  Campbell 
was  prior  in  point  of  time,  and  was  duly  re- 
corded. If  Mrs.  Nichols  is  to  be  given  prior- 
ity, it  must  be  because  the  record  showed  this 
mortgage  in  Erwin  £.  White,  and  because  she 
received  an  assignment  of  a  mortgage  executed 
by  the  Michigan  Mortgage  Company,  Limited, 
which  £rwin  £.  White  signed  as  treasurer. 
The  mortgage  company  listed  the  Wilson  mort- 
gage and  others,  and  stated  that  it  was  good 
security.  The  letter  accepting  this  mortgage 
was  as  follows:  *'I  think  the$700mort.  Grand 
Traverse  Co.  would  suit  me  if  all  right,  and 
prompt  payment  of  interest;  but,  of  course,  I 
must  trust  to  you  and  your  judgment.  I  send 
check  at  this  date.**  This  letter  was  sent  to 
Mr.  White,  and  in  response  to  it  the  Wilson 
mortgage  was  inclosed  to  her.  She  undoubtedly 
assumed  that  there  was  no  prior  encumbrance. 
Had  she  examined  the  record,  she  would  have 
discovered  a  mortgage  to  Mr.  White.  She 
must,  therefore,  be  held  bound  by  notice  of 
this.  The  case  is  certainly  not  stronger  for 
her  than  it  would  have  been  had  White  become 
the  purchaser  of  the  land,  and  attempted  to 
convey  or  encumber  the  fee.  Having  con- 
structive knowledge  of  the  existence  of  this 
mortgage,  Mrs.  Nichols  was  also  chargeable  in 
law  with  the  further  notice  that  the  mortgage 
is  a  lien  in  the  hands  of  any  person  to  whom 
it  may  have  been  legally  transferred,  and  that 
the  record  of  such  transfer  Is  not  necessary  to 
its  validity,  nor  as  a  protection  against  the 
purchaser  of  the  property  mortgaged,  or  any 
other  person  than  a  subsequent  purchaser  in 
good  faith  of  the  mortgage  itself  or  the  note  or 
debt  securing  it,  but  rather  that  one  purchas- 
ing the  premises  from  the  mortgagee  would 
take  them  subject  to  the  lien  of  the  mortgage, 
irrespective  of  the  ownership  of  it,  unless  the 
mortgagee  was  the  owner.  The  knowledge 
and  notice  would,  in  case  of  a  direct  purchase 
from  White,  have  made  it  her  duty,  in  the  ex- 
ercise of  proper  diligence,  to  inquire  whether 
her  vendor,  the  mortgagee,  was  still  the  owner 
of  the  mortgage;  and  her  omission  to  do  so 
would  have  deprived  her  of  the  protection  of 
a  bona  fide  purchaser.  1  Jones.  Mortg.  §  474; 
Purdy  V.  Huntington,  42  N.  Y.  334,  1  Am. 
Rep.  532;  Burhans  v.  Hutcheson,  25  Kan.  625, 
37  Am.  Rep.  274;  Oregon  dt  W.  Trust  Invest. 
Co.  V.  S7mtc.  5  Sawy.  336.  See  also  Uaeseigy, 
Brown.  34  Mich.  503;  Fletcher  v.  Carpenter,  37 
Mich.  412. 
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JlTLY, 


The  decree  qf  the  court  belote  teill  be  reter^ed,'     liOBS^*  ^-   ^•»  ^i^   °o^  ^-    Koore*  J., 
and  the  mortgage  of  Mrs.  Campbell  be  de-   coDcarred  with  M<Mitif«»aierj'»  J. 
dared  a  subeUting  claim  against  the  maker  of 


the  note,  and  a  lien  npoo  the  realty,  entitled 
to  priority  over  the  mortgage  of  Mrs.  Nichols. 
Appellant  will  recover  costs  in  both  courts, 
limited,  however,  to  costs  in  a  single  suiL 


Grmnt  and  Hooker*  JJ. :  We  concur  in 
the  above  opinion  because  it  is  ruled  by  the 
case  of  Brooke  v.  Struther$  (Mich.)  3  Det  L. 
N.  453.  ante,  536. 


DISTRICT  OF  COLUMBIA    COURT  OF  APPEALS. 


Joseph  FERERRO,  Appt., 
t. 
WESTERN  ^UNION  TELEGRAPH  COM- 
PANY. 

(9  App.  D.  C.  4».) 


1.  Tbe  I'OCoiTor  of  s 
■latntaiii  afl^mlnst  the  telegrmph 
panjr  AB  actiOB  on  the  case  as  for  a  tort  com- 
mitted whenever  he  shall  have  sustained  actual 
damages  without  his  own  fault  by  reason  of  the 
negligent  alteration  of  the  messace  In  its  trans- 
mlasiott. 

2*  Tbe  rale  ifeli  Iriing'  rtaieagea  for  a 
negHgeBt  altermtUm  of  a  teleirram  in 

the  course  of  transminion  to  the  sum  paid  for 
the  message,  ezcludinir  consequential  damages  If 
the  mesmge  was  in  cipher  or  in  language  evi> 
dentlj  intended  to  t)e  unintelligible  to  the  com- 
pany and  its  operators,  does  not  apply  where  the 
face  of  the  message  clearly  shows  thatabuainesB 
transaction  is  contemplated,  and  that  negligence 
Id  its  transmission  may  reasonably  be  attended 
with  pecuniary  loss,  although  it  does  not  disclose 
the  full  meaning  of  the  sender. 

8.  Atelesramreadi]iir*'Fmy-llveeeoti, 
veaal  tems,  quick  aeeepiance**  is  not 

within  the  rule  restricting  the  damages  for  neg- 
ligent alteration  of  a  telegram  in  the  course  of 
transmission  to  the  sum  paid  for  the  message, 
and  excluding  consequential  damages  where  the 
telegram  is  in  cipher  or  in  language  uninteUlgi. 
ble  to  tbe  company  and  its  operators. 

4.  Tbe  damages  recoverable  bjr  one 
wbogeta  a  telecram,  for  a  mistake  in  un- 
derstanding the  price  in  an  offer  to  sell  goods,  are 
limited  to  such  difference  in  price,  excluding  any 
loss  of  profits  on  a  contract  of  resale  which  he 
made  on  the  faith  of  the  telegram  but  failed  to 
carry  out  because  he  bad  himself  refused  to  re- 
ceive the  goods  without  any  excuse  except  nis 
disappointment  by  the  mistake  in  .tbe  pric«:. 

5«  The  meaenre  of  da  ma  gee  in  an  ac- 
tion aonndlng  in  tort  for  negligence  m  the 
performance  of  a  duty  based  on  contract  unat- 
tended by  circumstances  showing  evil  Intent, 
oppression,  or  wanton  disreganl  of  another*s 
rights,  is  practically  the  same  as  if  the  action 
were  for  the  breach  of  the  contract 'under  the 
same  circumstances. 

6.  I«oae  of  bosinefle  and  enetomers  by  a 
prodnce  dealer  as  an  indirect  result  of  his 
failure  to  perform  a  contract  is  too  remote  and 
speculative  for  consideration  as  an  element  of 


damages  recoverable  from  a  telegraph  company 
for  its  negligent  alteration  of  a  telegram  in  the 
ooune  of  tranamjssion.  which  was  the  cause  of 
his  inatrtlity  to  carry  out  his  contract. 

(December  L1»6l) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Sapreme  Court  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  failure 
to  properly  transmit  a  telegram.     Beveraed. 

The  facts  are  stated  in  the  opinion. 

Me»ar$,  Andrew  B.  Dnval  and  Left- 
wieh  Sinclair,  for  appellant: 

Tbe  ri^ht  of  the  addressee  to  sue  for  dam- 
ages which  accrue  to  him,  by  reason  of  the 
negligence  of  the  telegraph  company,  is  well 
established 

S5  Am.  &  Eng.  £na  Law,  pp.  824-826,  and 
cases;  Gray,  Communication  by  Tel^raph, 
^^  73,  74;  Thompson,  Electricity,  ^^  426- 
4a6;  8  Sutherland,  Damages,  814,  815;  Whart. 
l^eg.  ^  758;  Bigelow.  Lead.  Cas.  on  Torts.  626; 
Coolcy,  Torts,  775. 

The  sendee's  only  remedy  is  in  tort  for  a 
breach  of  the  company's  public  duty. 

Se\c  York  <fc  W,  Printing  Tdeg,  Co.  v.  Dry- 
burg,  35  Pa.  298;  Harris  v.  Weetern  U.  Teleg. 
Co.  9  Phila.  88;  Western  U.  Teleg.  Co,  ▼.  Eich- 
man  (Pa.)  16  Am.  &Eng.  Corp.  Cas.  263;  Wolf- 
skehl  V.  Western  U.  Teleg,  Co,  46  Hun,  542; 
Elsey  V.  Postal  Teleg,  Cable  Co.  20  N.  Y.  S.  R 
97;  Western  U.  Teleg.Co.  v.  LongwiU,  5  N.  M. 
308;  Western  U,  Teleg.  Co,  v.  Fenion,  52 
Ind.  1;  Pacific  Tdeg,  Co,  v.  Underwood,  37 
Neb.  315;  McCord  v.  Western  U,  Teleg.  Co.  39 
Minn.  181,  1  L.  R  A.  143;  Western  U,  Teleg. 
Co,  V.  Dubois,  128  HI.  248;  Mentzer  v.  Western 
U.  Teleg.  Co.  93  Iowa,  752,  28  L.  R  A.  72; 
Abraham  v.  Western  U,  TcIm,  Co.  11  Sawy. 
28;  6  Wait.  Act.  tfc  Def.  12;  Thompson,  Elec- 
tricity, ^  430;  Gray,  Communication  by  Tele- 
graph, ^  75. 

Tbe  message  when  delivered  to  appellee  for 
transmission  to  plaintiff  was  clearly  sufficient 
to  suggest  its  importance  to  tbe  company. 
This  is  all  that  can  be  required  in  the  way  of 
notice. 

Thompson,  Electricity,  ^  366;  4  Lawson, 
Rights,  Rem.  &  Pr.  «:  1969;  Pepper  v.  Western 
U.  Teleg.  Co.  87  Tenn.  554, 4  L.  R  A.  660;  West- 
ern U.  Teleg.  Co,  v.  Gristtold,  37  Ohio  St  801; 
TyUr  V.  Western  U.  Teleg.  Co.  60  lU.  421,  14 
Am.  Rep.  38;  Postal  Teleg.  CabU  Co.  v.  Lathrop, 


As  to  the  measure  of  damagesif  or  default 
smiasion  of  obsciuv  or  clpher.'telefframs, 
■>per  V.  Western  U.  Teleg.  Co.  (Tenn.)  4 

;  Postal  Teleg.  Cable  Co.  v.  Lathrop  (III.) 

474;  Western  U.  Teleg.  Co.   v.  Collins  '  (Pa.)  post,  6W. 


(Kan.)  10  L.  R.  A.  51&,  and  note:  Western  U.  Teleg. 
Co.  v.  Wilson  (Fla.)  22  L.  B.  A.  434;  Alexander  v. 
Western  U.  Teleg.  Co.  (Miss.)  8  L.  R.  A.  71;  also  the 
case  of  FergusBon  {Y,  Anglo-American  Teleg.  Co. 
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131  El.  575,  7  L.  R.  A.  474;  BierhausY,  West- 
em  U.  Teleg.  Co,  8  Ind.  App.  246:  Western  U. 
Teleg.  Co.  v.  Blanckard,  68  Ga.  299,  45  Am. 
Rep.  480;  United  States  Teleg,  Co.  v.  Werner, 
55  Pa.  262. 93  Am.  Dec.  751;  Western  U.  Teleg. 
Co.  V.  Sheffield,  71  Tex.  570;  Western  U.  TeUg. 
Co.  V.  Adams,  75  Tex.  581.  6  L.  R.  A.  844; 
Martin  v.  Western  U,  Teleg.  Co,  1  Tex.  Civ. 
App.  143;  Western  U.  Teleg.  Co.  v.  WiUiford, 
2  Tex.  Civ.  App.  574;  Primrose  v.  Western  U, 
Teleg,  Co,  154  U.  8.  80-82,  38  L.  ed.  895. 

The  damages  sought  to  be  recovered  in  this 
action  are  not  too  remote. 

25  Am.  &  Eng.  Enc.  Law,  pp.  848-855,  and 
cases;  Wettern  U.  Teleg.  Co,  v.  HaU,  124  U.  8. 
444,  81  L.  ed.  479. 

In  this  action— an  action  ex  delicto — plaintiff 
should  be  allowed  to  recover  all  damages  which 
have  resulted  to  him  by  reason  of  defendant's 
negligence  in  delivering  to  him  a  spurious  tele- 
gram. 

16  Am.  &  Eng.  Enc.  Law,  p.  476;  Baltimore 
City  Pass.  B.  Co.  v.  Kemp,  61  Md.  79,  Id.  619, 
48  Am.  Rep.  132;  Ehrgott  v.  New  Jiyrk,  96  N. 
Y.  264, 48  Am.  Rep.  622;  Murdoch  v.  Boston  ds 
A.  R.  Co.  133  Mass.  15,  43  Am.  Rep.  480; 
Beauekamp  y.^ Saginaw  Min.  Co.  50  Mich.  163, 
45  Am.  Rep.  30;  McNamara  v.  Clintonville,  62 
Wis.  207,  51  Am.  Rep.  722. 

Appellant  has  a  right  to  recover  full  compen- 
sation for  all  the  injury  sustained  bjr  the 
wrongful  acts  of  the  company's  agents  m  do- 
ing its  business,  and  to  be  placed  \n  the  same 
situation  as  he  would  have  been  in  if  its  agents 
had  acted  carefully  and  properly  and  without 

Barriss  v.  Mabry,  1  Ired.  L.  240;  Annapolis 
&  E.  R,  Co.  V.  Baldwin,  60  Md.  88,  45  Am. 
Rep.  711. 

There  may  be  recovery  for  loss  of  customers 
and  general'damage  occasioned  thereby. 

Roberts  v.  Graham,  73  U.  8.  6  Wall.  578,  18 
L.  ed.  791. 

In  the  absence  of  anything  to  indicate 
the  contrary,  the  presumption,  in  any  case,  is 
that  the  company  has  delivered  a  true  mes- 
sage; and  the  presumption  is  ooe  upon  which 
the  receiver  is  justified  in  acting. 

Tyler  v.  Western  D.  Teleg.  Co.  60  111.  438,  14 
Am.  Rep.  38;  Gray,  Communication  by  Tele- 
graph, ^  75;  Tobin  v.  Western  U,  Teleg.  Co. 
146  Pa.  375. 

Messrs.  J.  Hubley  Ashton  and  Leon 
Tobriner,  for  appellee: 

It  is  settled  law  in  England  that  there  is  no 
liability,  either  in  tort  or  contract  (except  in 
cases  of  agency),  on  the  part  of  a  telegraph 
company  to  the  person  to  whom  a  message  is 
addressed. 

Playford  v.  United  Kinqdom  Electric  Teleg. 
Co.  L.  R.  4  Q.  B.  706;  Dickson  v.  Renter's 
Teleg.  Co.  L.  R.  2C.  P.  Div.  62,  L.  R.  3  C.  P. 
Biv.  1;  Feawr,  Montreal  Teleg.  Co:  23  U.  C.  C. 
P.  150. 

Mr.  Gray,  in  his  work  on  the  Telegraph,  de- 
clares that,  despite  the  fact  that  in  most  of  the 
states  in  this  country  the  courts  have  not 
adopted  the  English  rule,  it  is  difficult  to  con- 
trovert the  principle  on  which  the  English  de- 
cisions rest. 

Gray,  Communication  by  Telegraph,  §  72. 

So  far  as  the  Federal  courts  have  bad  occa- 
35  L.  R.  A. 


sion  to  consider  the  question  upon  principle, 
the  inclination  is  to  follow  the  English  rule. 

WesUrn  U.  Teleg,  Co,  v.  Wood,  18  U.  8.  App. 
817,  57  Fed.  Rep.  471,  21  L.  R.  A.  706. 
i%The  public  duty  of  a  telegraph  company  ap- 
pears to  be  the  grounds  of  support  for  the  ac- 
tion by  the  addressee,  most  frequently  asserted; 
but  the  duty  of  such  companies  to  the  public 
is  defined  and  much  limited  by  the  Supreme 
Court  in 

Primrose  v.  Western  U.  Teleg.  Co.  154  U.  8. 
1,  88  L.  ed.  888. 

If  this  action  is  in  form  in  tort,  the  rule  of 
damages  is  the  same  as  that  applied  in  an  ac- 
tion in  form  in  contract. 

Western  U,  Teleg.  Go.  v.  Hall,  124  U.  8.  444, 
31  L.  ed.  479;  ffadley  v.  BaxendaU,  9  Exch. 
345. 

The  message  in  this  case  was  an  unintelligi- 
ble message. 

In  the  case  of  such  a  message  the  party  enti- 
tled to  sue  in  respect  to  a  demult  of  the  com- 
pany in  the  transmission  and  delivery  of  the 
message  can  recover  nothing  more  than  nomi- 
nal damages  or,  at  most,  the  price  paid  for  the 
transmission,  under  the  rule  which  limits  the 
damages  to  those  which  may  be  fairly  consid- 
ered as  arising,  according  to  the  usual  course 
of  things,  from  the  breach  of  the  very  contract 
in  question  or  negligence  of  the  defendant,  or 
which  both  parties  must  reasonably  have  un- 
derstood and  contemplated  at  the  time  of  mak- 
ing the  contract  as  likely  to  result  from  its 
breach  or  the  defendant's  negligence. 

Primrose  v.  Western  U.  Teleg.  Co.  154  U.  8. 
1,  33,  34,  38  L.  ed.  883,  896;  25  Am.  <&  Eng. 
Enc.  Law,  p.  842.  and  cases  cited  in  note  1, 
p.  843;  6  Wait,  Act.  &  Def.  19;  Thompson, 
Electricity,  §  358,  and  cases  cited. 

There  are  no  damages  more  than  nominal, 
or  at  most  the  price  of  the  message,  which  can 
fairly  and  reasonably  be  considered  as  arising 
naturally — i.  e.,  according  to  the  usual  course 
of  things— from  the  breach  of  such  a  contract, 
or  the  negligence  of  the  defendant. 

Sanders  v.  Stuart,  L.  R.  1  C.  P.  Div.  326. 

A  telegram  *'Sell  fifty  (50)  gold,"  was  held 
unintelligible. 

United  SUites  Teleg.  Co.  v.  Oild^rsleve,  29 
Md.  232,  96  Am.  Dec.  519.  8ee  also  Candee 
V.  Western  U.  Te^.g.  Co.  84  Wis.  471.  17  Am. 
Rep.  452;  Beaupre  v.  Pacific  &  A.  Teleg.  Co,  21 
Minn.  155;  Shields  v.  Washington  Teleg,  Co, 
Allen  Teleg.  Cas.  5;  Bart  'v.  Direct  United 
States  Cable  Co.  86  N.  Y.  633;  Daniel  v.  West- 
era  U.  Teleg,  Co.  61  Tex.  452,  48  Am.  Rep. 
305;  Mackay  v.  Western  U.  Teleg.  Co.  16  Nev. 
222;  Behm  v.  Western  U.  Teleg.  Co.  8  Biss.  131. 
.  The  damages  claimed  in  the  declaration 
could  not  be  recovered  even  if  it  could  be  said 
that  the  agents  of  the  company  might  have 
supposed  from  the  languaj^e  of  the  message 
that  a  commercial  transaction  of  some  kind, 
about  something,  was  intended. 

Western  U.  Teleg.  Co.  v.  Ball,  124  U.  8.  455, 
31  L.  ed.  483;  United  States  Teleg.  Co.  v.  QHd- 
erslete,  29  Md.  282,  96  Am.  Dec.  519. 

The  damages  alleged  and  claimed  in  the  dec- 
laration are  remote,  speculative,  and  contin- 
gent, and  as  such  cannot  be  recovered  in  this 
action. 

Western  U.  Teleg.  Co.  v.  Ball,  124  U.  8.  444, 
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81  L.ed.479;  Beanpre  v. Pacifie  d*  A.  Teleg.  Co.  21 
Minn.  155;  Western  U.  Teleg.  Co.  v.  Graham,  1 
Colo.  230,  9  Am.  Rep.  152.  and  notes;  Ca/in  v. 
Western  V.  Teleg.  Co.  46  Fed.  Rep.  40;  Thomp 
son.  Electricity,  §§  316-318;  Hibbard  v.  West- 
em,  U.  Teleg.  Co.  38  Wis,  558;  Clay  v.  West- 
em  U.  Teleg.  Co.  81  Ga.  285;  1  Sedgw.  Damages, 
§  127;  Sutherland,  Damages,  18,  19,  74;  Lane 
V.  Montreal  Tdeg.  Co.  7  U.  C.  C.  P.  23;  West- 
em  U.  Teleg.  Co.  v.  Dubois,  128  111.  255;  War- 
mck  V.  Hutchinson,  45  N.  J.  L.  61;  Gray, 
Communication  by  Telegraph,  §  80. 

Where  the  plaintiff  by  the  exercise  of  rea- 
sonable precaution  or  diligence  could  have  pre- 
vented or  reduced  the  damages,  then  such 
damages  are  excluded  from  the  recovery,  as 
remote. 

Western  U.  Teleg.  Co,  v.  Way,  83  Ala.  558; 
Baldwin  v.  United  States  Teleg.  Co.  45  N.  Y. 
744;  Marr  v.  Western  U.  Teleg.  Co.  85  Tenn. 
529;  Thompson,  Electricity,  §  410;  Miller  v. 
Manner's  Church,  7  Me.  51,  20  Am.  Dec.  341. 

Shepard,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  the  case  for  damages  for 
negligent  transmission  of  a  telegram.  The 
court  sustained  a  demurrer  to  plaintiff's  declara- 
tion, and,  upon  his  failure  to  amend,  rendered 
judgment  for  defendant,  from  which  this  ap- 
peal has  been  duly  prosecuted. 

The  case  stated  in  the  declaration  is  in  sub- 
stance: That  plaintiff  was  a  wholesale  dealer 
in  produce  in  the  city  of  Washington,  and 
Loomis  &  Woodward,  of  Victor,  in  the  state 
of  New  York,  were  in  like  business;  that 
Loomis  &  Woodward,  desiring  to  sell  plaintiff 
a  large  quantity  of  potatoes,  delivered  the  fol- 
lowing telegram  to  the  defendant,  a  telegraph 
company,  engaging  in  the  transmission  of  mes- 
sages by  wire,  etc.,  to  be  delivered  to  the  plain- 
tiff: 

Victor.  N.  Y.  May  17,  1895. 
To  Joseph  Fererro,  Washington,  D.  C. 

Fifty-  five  cents,  usual  terms,  quick  accept- 
ance. 

(Signed)  Loomis  &  Woodward. 

The  customary  charge  for  transmission  was 
prepaid  by  the  senders.  The  meaning  of  the 
despatch  was  that  the  senders  would  sell  plain- 
tiff potatoes  for  55  cents  per  bushel.  It  be- 
came defendant's  duty  to  correctly  transmit 
said  message  and  deliver  the  same  to  plaintiff. 
Neglecting  this  duty  through  the  negligence 
and  improper  conduct  of  its  agents  charged 
therewith,  defendant  delivered  the  said  mes- 
sage to  plaintiff  with  the  word  "forty-five" 
therein  written  instead  of  '*fifty-five"aa  written 
by  the  senders.  Believing  the  message  had 
been  correctly  transmitted, and  needing  a  large 
quantity  of  potatoes,  plaintiff  immediately  ac- 
cepted the  offer  of  Loomis  and  Woodward  and 
ordered  from  them  two  carloads  of  potatoes, 
expecting  to  pay  for  them  at  said  rate  of  45 
cents  per  bushel.  Relying  upon  the  execution 
of  the  order  at  said  price,  plaintiff  immediately 
proceeded  to  sell  said  potatoes  before  arrival, 
and  had  succedeedin  disposing  of  one  carload, 
to  wit,  525  bushels,  to  his  customers,  who  were 
"Her  dealers  in  said  city,  for  the  sum  of  75 
per  bushel,  the  same  to  be  delivered  upon 
R.  A. 


their  arrival.  Upon  the  arrival  of  the  potatoes 
the  bill  of  lading  was  accompanied  by  a  bill 
for  55  cents  per  bushel.  Plaintiff  declined  to 
pay  said  sum  but  offered  to  pay  45  cents  per 
bushel,  which  was  refused,  "and  said  potatoes 
were  immediately  otherwise  disposed  of." 
Plaintiff  made  diligent  efforts  to  obtain  pota- 
toes elsewhere  with  which  to  supply  his  cus- 
tomers aforesaid,  but  without  success,  the 
wholesale  price  of  said  potatoes  having  ad- 
vanced in  the  interim  to  80  cents  per  bushel, 
•*by  reason  whereof  plaintiff  was  compelled  to 
disappoint  his  said  customers,  and  in  conse- 
quence thereof  has  lost  the  confidence,  reliance, 
and  valuable  trade  and  patronage  of  divers  of 
them;  and  plaintiff  avers  that  by  reason  of  the 

{)remises,  and  in  consequence  of  the  gross  neg- 
igence,  carelessness,  and  improper  conduct  of 
said  defendant  as  aforesaid,  and  not  through 
any  negligence,  fault,  or  want  of  due  care  on 
his  part,  he  lost  the  sale  of  said  potatoes  and 
the  profits  thereon.  Wherefore  he  claims  tiie 
sum  of  $500.  Plaintiff  also  suffered  and  sus- 
tained great  damage,  inconvenience,  trouble, 
and  worry  in  and  about  his  said  endeavor  to 
obtain  other  potatoes  to  supply  bis  said  cus- 
tomers, and  has  suffered  and  sustained  great 
damage  to  his  said  business  by  the  loss  of  the 
aforesaid  valuable  trade  and  patronage. 
Wherefore  he  claims  the  sum  of  $10,000." 

1.  Although  an  earnest  effort  has  been  made 
to  sustain  the  judgment  upon  the  proposition 
that  the  receiver  of  a  telegraphic  message,  sent 
him  by  one  who  was  not  his  agent  for  tne  pur- 
pose, can  have  no  right  of  action  against  the 
carrier  of  that  message  for  its  negligent  altera- 
tion in  the  course  of  transmission,  we  do  not 
think  that  could  have  been  the  ground  upon 
which  the  learned  trial  justice  sustained  the  de- 
murrer. 

While  it  seems  to  be  the  prevailing  rule  in 
England  that  the  carrier  of  the  message  is  under 
no  legal  obligation  to  one  to  whom  it  has  been 
directed  by  another,  although  altered  beforede- 
livery  and  acted  upon  by  him  to  his  injury, 
and  that  in  a  case  like  this  the  receiver  i^  with- 
out remedy,  that  doctrine  has  rarely,  if  ever, 
met  with  the  approval  of  the  courts  of  this 
country. 

With  apparent  unanimity  the  courts  of  our 
states  have  upheld  the  right  of  the  receiver  of 
a  telegraphic  message  to  maintain  an  action  on 
the  case,  as  for  a  tort  committed,  whenever  he 
shall  have  sustained  actual  damage,  without 
bis  own  fault,  by  reason  of  the  negligent  alter- 
ation of  the  message  in  the  process  of  its  trans- 
mission. Gray,  Communication  bv  Telegraph, 
g§71,  78;  Bigelow,  Lead.  Cas.  on'TorU.  621  ei 
seq.;  2  Sedgw.  Damages,  §  878;  25  Am.  &  Eng. 
Enc.  Law,  p.  825.  See  also  a  few  of  the  num- 
erous cases:  New  York  d  W.  Printing  Teleg. 
Co.  V.  Dryburg.  35  Pa.  298,  78  Am.  Dec.  388; 
Western  U.  Teleg.  Co.  v.  Dubois,  128  III.  248; 
May  V.  Western  U.  Teleg.  Co.  112  Mass.  90; 
Oulf,  C.  &  S.  F.  R.  Co.  V.  Levy,  59  Tex.  568. 
46  Am.  Rep.  278;  Western  U.  Teleg.  Co.  v. 
Adams,  75  Tex.  531,  6L.  R.  A.  844;  We»Um 
U.  Teleg.  Co.  v.  Allen,  66  Miss.  549;  Yovng  v. 
Western  U.  Teleg.  Co.  107  N.  C.  ^70,  9  L.  R. 
A.  669. 

As  will  be  seen  on  examination  of  their  de- 
cisions, the  American  courts  have  not  all  agreed 
upon  a  common  reason  for  the  rule  so  gener- 
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ally  adopted.  The  majority,  apparently,  have 
rested  it  upon  the  idea  that  the  telegraphic 
agency  is  engaged  in  the  exercise  of  a  public 
franchise,  having  relation  to  the  commerce  of 
and  between  the  states,  and  in  consequence 
owes  to  the  sender  of  the  message  a  double 
duty,  one  by  reason  of  the  contract,  and  the 
other  by  virtue  of  the  general  obligation  to  per- 
form the  assumed  undertaking;  and  to  the 
person  addressed  a  single  duty,  by  virtue  of 
the  same  general  obligation.  Others  take  the 
ffround  Uiat  the  person  addressed  may  be  the 
beneficiary  of  the  contract  made  upon  its  de- 
livery to  the  transmitter,  and  that  his  right  of 
action  does  not  depend  upon  whether  the 
sender  had  been  constituted  his  agent  for 
the  purpose,  but  upon  the  question,  Who 
was  to  be  served  in  the  transaction,  and  who 
has  been  damaged?  Others,  again,  assign  for 
reason  that  the  act  of  the  telegraph  company 
in  altering  the  message  is  the  misrepresentation 
of  a  fact  which,  if  reasonably  resulting  in  injury 
to  the  receiver,  entitles  him  to  an  action  tor  his 
damages. 

There  may  be  difiSculty,  as  has  been  sug- 
gested by  writers  on  the  subject,  in  reconciling 
the  several  grounds  of  the  doctrine  of  the 
American  courts  with  some  general  and  famil- 
iar principles  that  obtain  both  in  the  law  of 
contracts  and  of  torts;  but  that  doctrine  un- 
questionably subserves  the  ends  of  justice, 
thereby  furnishing  another  example  in  recent 
history  of  the  enlightened  spirit  ofjthe  adminis- 
tration of  the  common  law,  wherein  is  demon- 
strated both  its  inclination  and  capacity  to  keep 
pace,  in  the  development  of  its  remedies,  with 
the  material  progress  of  the  age  in  the  inven- 
tion and  employment  of  new  agencies  that 
work  revolutions  in  pre-existing  methods  of 
business.  Nor,  may  we  add.  have  we  been 
able  to  see  any  real  violation  of  established 
principles  in  a  rule  of  law  that  meets  the  neces- 
sities of  an  urgent  situation  by  furnishing  a 
remedy  against  one  who,  undertaking,  though 
for  another,  to  deliver  a  message  to  a  third  per- 
son, having  a  right  and  who  may  be  reasonably 
expected  to  act  thereon,  so  changes  the  same, 
by  wrongful  or  negligent  act,  as  to  cause  that 
person,  when  proceeding  with  the  caution  of 
an  ordinary  business  man,  to  take  action  in  a 
material  matter  to  his  injury  and  damage. 

2.  That  brings  us  to  the  second  point  of  the 
appellee's  contention,  namely,  that  the  message 
was  obscure  and  unintelligible  and  therefore 
could  not  reasonably  convey  to  the  defendant 
any  information  of  its  commercial  importance 
or  pecuniary  value.  If  this  point  be  well  taken . 
and  the  rule  applied  thereto  that  the  measure 
of  damages  for  negligent  transmission,  in  ac 
tions  either  of  contract  or  of  tort,  must  be  lim- 
ited to  the  loss  that  must  naturally  and  directly 
result,  under  the  circumstances  as  they  ap- 
peared to  the  defendant,  the  only  liability 
would  be  the  cost  of  transmission,  and  that  not 
having  been  paid  by  or  for  the  account  of  the 
plaintiff,  he  could  have  no  right  of  action. 

Where  a  message  is  in  cipher,  or  in  language 
evidently  intended  to  be  unintelligible  to  the 
telegraph  company  and  its  operators,  the  rule 
by  which  we  must  be  guided  is.  that  conse- 
quential damages  are  to  be  excluded  from  con- 
sideration, and  the  recovery  limited  to  the  sum 
paid  for  the  message.  Primrose  v.  Western  U. 
85  L.  R.  A. 


TeUg,  Co.  154  U.  8.  1,  83.  38  L.  ed.  888,  896; 
It  is  true  that  in  the  foregoing  case  the  con- 
tract, which  was  in  evidence,  contained  a 
stipulation  to  the  effect  that  the  defendant 
would  not  be  liable  'Mn  any  case"  "for  errors 
in  cipher  or  obscure  messages."  and  this  was 
held  to  be  a  reasonable  restriction.  The  de- 
cision, however,  was  not  based  on  that  ground 
alone,  as  will  be  seen  in  the  opinion  of  Mr. 
Justice  Gray,  who  reviewed  the  cases  gener- 
ally on  the  question  of  the  measure  of  dam- 
ages, irrespective  of  contract  limitations,  in 
cases  where  the  despatches  were  in  cipher  or 
otherwise  unintelligible. 

The  rule  in  respect  to  cipher  despatches  has 
been  applied,  too,  to  others  which,  as  deliv- 
ered, were  "unintelligible  jargon"  {Eart  v. 
Direct  United  States  Cable  Co,  86  N.  Y.  683); 
or  conveyed  no  possible  suggestion  of  pecu- 
niary value  {Baldwin  v.  United  States  Teleg. 
Go.  45  N.  Y.  744.  749,  6  Am.  Rep.  165);  or 
were  so  obscure  as  to  require  explanation  in 
important  particulars.  United  States  Teleg. 
Co.  V.  Qildersteve,  29  Md.  232,  96  Am.  Dec. 
519.  In  this  last  case,  however,  the  court 
took  occasion  to  say:  "While  it  was  proved 
that  the  despatch  in  question  [sell  fifty  gold] 
would  be  understood  among  brokers  to  mean 
$50,000  of  gold,  it  was  not  shown  nor  was  it 
put  to  the  jury  to  find,  that  the  appellant's 
agents  so  understood  it,  or  whether  they  un- 
derstood it  at  all." 

Conceding  the  firm  establishment  of  the  rule 
aforesaid,  the  inquiry  remains  whether  the 
despatch  in  this  case  comes  clearly  within  its 
application.  Certainly  it  does  not  carry  the 
information  of  its  precise  meaning  and  pur- 
pose to  anyone  but  the  person  to  whom  it 
was  directed;  but,  at  the  same  time,  it  does 
convey  the  idea  that  a  sale  of  property  was  in 
contemplation  for  delivery  and  upon  prompt 
acceptance.  In  the  light  of  all  that  well- 
informed  people  must  be  presumed  to  know  in 
respect  of  the  nature,  purpose,  and  volume  of 
business  that  is  conducted  by  means  of  the 
telegraph,  we  cannot  say  that  this  despatch 
must  be  regarded  as  within  the  said  rule,  un- 
less, perhaps,  in  a  strictly  qualified  sense. 

It  is  well  known  to  all  persons,  as  well  as 
the  telegraph  managers  themselves,  that  in- 
numerable transactions  of  the  greatest  import- 
ance, relating  to  bargains,  sales,  and  invest- 
ments of  every  kind  and  character  known  to 
commerce,  are  constantly  begun  and  consum- 
mated by  telegraphic  communication  between 
widely  separated  persons  and  markets.  It  is 
equally  wellknown  also  that  all  reasonable  brev- 
ity of  expression  is  generally  cultivated  in  tele- 
graphic communications,  and  that  abbre- 
viations and  symbols,  in  accordance  with  the 
well-known  customs  of  trade,  are  constantly 
used  without  danger  of  misundersanding  on 
the  part  of  those  familiar  with  the  usages  and 
nomenclature  of  merchants,  brokers,  and  ex- 
changes. 

This  enormous  business  has  grown  up  in 
and  rests  upon  the  general  belief  in  the  ca- 
pacity of  the  telegraph's  operators,  and  the  legal 
duty  of  its  owners,  to  transmit,  with  reason- 
able celerity  and  accuracy,  all  messages  ac- 
cepted for  that  purpose.  Failure  of  these  ex- 
pectations would  tend  to  diminish  the  volume 
of  the  business  and  hence  prove  detrimental  to 
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the  telegraph  companies  themselves  through 
the  reduction  of  their  receipts. 

In  view  of  these  considerations  we  think  that 
a  different  rule  ought  to  be  established  for 
cases  where  the  face  of  the  message  clearly 
shows  that  a  business  transaction  is  contem- 
plated, and  that  negligence  in  its  transmis- 
sion may  reasonably  "be  attended  with  pecu- 
niary loss.  This  doctrine,  we  think,  is  conso- 
nant with  reason  and  conducive  to  justice, 
besides  having  the  support  of  weighty  author- 
ity. United  States  Teleg.  Co.  v.  Wenger,  55 
Pa.  262,  93  Am.  Dec.  751;  Western  U.  TeUg. 
Co.  V.  OristDold,  37  Ohio  St.  801;  Western  U. 
Teleg,  Co,  v.  Blanchard,  68  Ga.  299,  310,  45 
Am.  Rep.  480;  Pepper  v.  Western  U,  Teleg,  Co. 
87  Tenn.  554,  558,  4  L.  R.  A.  660;  Western  U. 
Teleg.  Co.  v.  Sheffield,  71  Tex.  570;  Western 
U.  Teleg,  Co.  v.  Adams,  75  Tex.  531,  6  L.  R. 
A.  844;  Squire  v.  Western  U,  Teleg.  Co.  98 
Mass.  282,  93  Am.  Dec.  157:  True  v.  Interna- 
tional Teleg.  Co.  60  Me.  9.  22,  11  Am.  Rep. 
156;  Tylers.  Western  U.  Teleg.  O?.  60  111.  421, 
14  Am.  Rep.  38;  Postal  Teleg,  Cable  Co.  v. 
Lathrop,  131  111.  575,  586.  7  L.  R.  A.  474; 
Bierhaus  v.  Western  U.  Teleg.  Co.  8  Ind.  App. 
246,  252;  Western  U.  Teleg.  Co.  v.  Lowrey,  32 
Neb.  734;  Biitenhouse  v.  Independent  Line  of 
Telegraph,  44  N.  Y.  263,  265,  4  Am.  Rep.  678. 
In  the  fast  case  cited,  the  despatch  as  delivered 
read:  "If  we  have  any  old  Southern  sell 
same  before  board.  Buy  nve  Hudson  at  board. 
Quote  price."  Referring  to  the  contention  for 
exemption  from  liability  founded  on  its  ob- 
scurity. Earl,  C,  said:  "If  the  defendant's 
agents  did  not  understand  the  importance 
or  import  of  the  message  they  could  have  in- 
quired of  the  plain tifif,  and  hence,  for  all  the 
purposes  of  this  action,  it  must  be  treated  as 
fully  understanding  the  message,  and  the  con- 
sequences which  would  result  from  its  errone- 
ous transmission." 

The  idea  expressed  is  (and  it  seems  reason- 
able), that  if  a  message  be  sufficiently  plain  to 
inform  defendant  that  negligence  in  its  trans- 
mission and  delivery  would  probably  be  at- 
tended with  pecuniary  loss  the  defendant  is 
thereby  put  upon  inquiry,  and  if  it  fails  to 
prosecute  the  same  to  the  attainment  of  full 
and  exact  information  the  fault  is  its  own,  and 
it  should  not  be  permitted  to  shield  itself  be- 
hind the  excuse  of  ignorance. 

Although  this  pomt  has  never  been  directly 
passed  upon  by  the  Supreme  Court  of  the 
United  States,  we  think  the  views  above  ex- 
pressed have  indirect  support  in  one  of  its  de- 
cisions. Western  U.  Teleg.  Co.  v.  Hall,  124  U, 
S.  444,  31  L.  ed.  479.  That  case  came  before 
the  court  on  a  certificate  of  division  of  opinion 
between  the  judges  of  the  circuit  court.  The 
despatch,  which  was  delaved  in  delivery,  read 
thus:  "Buy  ten  thousand  if  you  think  it  safe." 
The  judges  found  and  certified  as  facts,  that 
"ten  thousand"  had  reference  to  barrels  of 
petroleum;  and  the  defendant  had  no  informa- 
tion other  than  that  contained  in  the  despatch ; 
that  between  the  time  when  the  despatch  ought 
to  have  been  delivered  and  the  time  of  its  act- 
ual delivery,  oil  rose  from  $1.17  to  $1.35  per 
barrel,  and  that  if  it  had  been  delivered  the 
agent  to  whom  it  was  addres-sed  would  have 
made  the  purchase  at  $1.17,  though  bethought 
it  was  safe  to  buy  at  $1.35  per  barrel.  It  was 
35  L.  R  A. 


further  certified  that  the  evidence  did  not  dis- 
close whether  the  price  of  oil  had  advanced  or 
receded  since  the  day  of  the  delivery  of  the 
despatch.  Six  questions  were  certified,  of 
which  the  court  answered  but  one,  the  fourth. 
That  was,  whether  the  damages  should  be  lim- 
ited to  the  recovery  of  the  cost  of  the  despatch 
or  should  include  the  difference  in  value  of  the 
oil  at  the  time  it  would  have  been  purchased 
had  the  message  been  promptly  delivered,  and 
the  value  at  the  time  of  actual  delivery. 

The  court  held  that  the  difference  m  value 
could  not  be  recovered,  because  it  did  not  ap- 
pear that  if  the  oil  had  been  bought  upon  a 
prompt  delivery  of  the  message,  it  would  have 
been  sold  at  the  advanced  price  of  next  dav. 
There  was  no  order  to  sell,  and  it  is  not  certaSn 
that  a  resale  was  contemplated,  or  would  have 
been  made  on  the  next  day  at  the  advanced 
rate.  There  was  nothing  to  show  that  subse- 
quent to  that  date  he  could  have  sold  at  a  profit. 
As  was  said  by  Mr.  Justice  Matthews:  ''No 
transaction  was  in  fact  made,  and  there  being 
neither  a  purchase  nor  a  sale,  there  was  no 
actual  difference  between  the  sums  paid  and 
the  sums  received  in  consequence  of  it,  which 
could  beset  down  in  a  profit  and  loss  account. 
All  that  can  be  said  to  have  been  lost  was  the 
opportunity  of  buying  on  November  9,  and,  of 
making  a  profit  by  selling  on  the  10th,  the  sale 
on  that  day  being  purelylcontingent,  without 
anything  in  the  case  to  show  that  it  was  even 
probable  or  intended,  much  less  that  it  would 
certainly  have  taken  place."  (p.  454,  L.  ed. 
p.  483.) 

The  fifth  question  was,  whether  the  message 
was  so  obscure  that  defendant  should  not 
be  held  to  know  that  it  pertained  to  a  trans- 
action involving  loss  or  damage  if  the  message 
should  not  be  properly  and  promptly  for- 
warded. This  question  was  not  directly  re- 
sponded to,  but  it  would  seem  to  be  included 
in  the  answer  to  the  preceding  one;  because  the 
construction  of  the  message  was  the  first  neces- 
sary step  in  the  case,  and  bad  its  want  of  in- 
telficribility  been  considered  a  bar  to  the  plain- 
tiff's claim  of  loss  he  would  have  fallen  there. 

The  question  of  the  purport  of  the  despatch 
is  one  for  the  court,  of  course,  in  the  first  in- 
stance. If  in  cipher,  or  language  conveying 
no  reasonable  suggestion  of  its  importance  or 
value,  the  court  would  necessarily  charge  the 
jury  that  no  more  than  nominal  damages  could 
be  recovered  because  none  other  could  appear^ 
in  a  legal  sense,  to  have  been  within  the  con- 
templation of  the  parties  in  the  event  of  a 
breach  in  the  duty  of  transmission.  But  if  the 
despatch,  as  in  this  case,  shows  upon  its  face 
that  it  may  relate  to  a  matter  of  value,  and  that 
negligence  in  its  transmission  may  lead  to  pos- 
sible pecuniary  loss,  the  court  should  then, 
with  a  proper  charge,  leave  it  to  the  jury  to 
find  whether,  under  all  the  conditions  under 
which  the  business  is  carried  on  and  the  sur- 
rounding circumstances  of  the  particular  case, 
the  defendant  either  in  fact  knew,  or  was  rea- 
sonably put  upon  inquiry  that,  prosecuted  with 
ordinary  diligence,  would  have  caused  it  to 
know  the  particular  purpose  of  the  message, 
or  to  apprehend  as  a  reasonable  consequence  of 
culpable  neglieence,  the  accrual  of  the  partic- 
ular damage  claimed  as  the  natural  and  direct 
result  of  that  negligence. 
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8.  The  last  obiectioD  to  the  declaration  is 
founded  on  the  allegations  of  damages.  These 
are  in  two  specifications;  one  for  the  loss  of  the 
purchase  at  the  supposed  price,  including  the 
profits  contracted  for  in  the  resale  of  the  pota- 
toes, and  the  other  for  the  injury  to  the  plain- 
tiff's business  through  the  loss  of  valuable  trade 
and  patronage  consequent  upon  the  loss  of  his 
purchase  and  the  failure  to  supply  his  cus- 
tomers. It  follows  from  what  has  been  said 
hereinabove  in  the  discussion  of  the  intelligibil- 
ity of  the  despatch,  that  the  plaintiff  ought  to  re- 
cover the  actual  pecuniary  damage  that  he  may 
have  sustained  through  the  failure  to  obtain  the 
potatoes  at  the  price  which  he  had  reason  to 
suppose  they  had  been  offered  to  him.  As  he 
had  in  apparent  good  faith, ordered  the  potatoes 
for  resale  to  his  customers,  and  had  contracted 
therefor  at  a  certain  and  advanced  price,  there 
was  no  such  element  of  uncertainty  in  the 
matter  as  barred  the  recovery  in  the  case  of 
Western  U.  TeUg,  Co.  v.  HaU,  134  U.  8.  444, 
81  L.  ed.  479. 

His  loss  was  of  certain  ascertainment  and  ap- 
parently the  natural  and  direct  result  of  defend- 
ant's negligence  in  misquoting  the  price.  His 
case,  therefore,  to  that  extent,  seems  clearly 
within  the  rule  laid  down  in  the  above  case  and 
others.  Primroee  v.  Western  U.  Teleg.  Co.  154 
U.  8.  1.  29,  88  L.  ed.  888,  895. 

But  there  are  some  other  facts  alleged  in  the 
declaration,  the  effect  of  which  must  reduce 
the  claim  of  damage  under  this  specification 
within  narrower  compass.  If  plaintiff  had 
accepted  the  potatoes  when  tendered,  at  the 
true  price  of  the  offer  made  him,  namely.  55 
cents  per  bushel,  his  actual  loss  would  have 
been  10  cents  per  bushel,  and  that  must  be  the 
limit  of  his  recovery. 

He  cannot  recover  the  profits  that  he  would 
have  made  from  the  resales  that  he  had  con- 
tracted for  because  that  loss  was  the  result  of  bis 
own  conduct.  Had  he  accepted  the  potatoes,  as 
he  had  the  opportunity  to  do,  he  would  have  re- 
alized the  profits  of  the  resales  less  10  cents  per 
bushel  difference  in  the  price  of  purchase,  and 
for  that  he  would  still  have  had  his  remedy 
against  the  defendant. 

No  excuse  is  given  for  his  refusal  to  receive 
the  potatoes  other  than  the  fiimsj^  one  of  his 
disappointment  in  the  price,  and  it  is  difficult 
to  conceive  how,  under  any  circumstances, 
defendant  could  have  had  any  responsible 
agency  therein.  In  such  a  case,  it  is  a  just  and 
reasonable  rule  that  demands*  the  exercise  of 
ordinary  care  by  the  party  injured  to  prevent 
greater  injury  and  iocrease  of  damages. 

True  V.  International  Teleg.  Co.  60  Me.  9,  28, 
11  Am.  Rep.  156;  DaugJierty  v.  American  U. 
Teleg.  Co.  75  Ala.  168,  171,  51  Am.  Rep.  435; 
Western  U.  Teleg.  Co.  v.  Neill,  57  Tex.  283,  292, 
44  Am.  Rep.  689;  Parsons  v.  Sutton,  66  N.  Y. 
92,  98;  Marry.  Western  U.  Teleg.  Co.  85  Tenn. 
529;  Scott  v.  Boston  &N.  0.  S.  S.  Co.  106  Mass. 
468.  471;  1  Sedgw.  Damagres,  g  205. 

It  is  contend^  on  plaintiff's  behalf  that  this 
being  an  action  of  tort,  a  much  more  liberal 
rule  for  the  assessment  of  damages  must  obtain 
than  if  it  were  an  action  for  the  breach  of  the 
contract,  as  was  the  case  in  the  Hall  and  Prim- 
rose Cases,  supra.  Without  undertaking  to 
determine  the  distinctions  that  apply  in  the 
measure  of  damages  in  actions  of  contract  on 
85  L.  R.  A. 


j  the  one  hand,  and  of  tort  on  the  other  (for 
it  is  not  called  for  in  this  case),  we  may  say 
that  the  line  of  demarcation,  plain  enough  in 
some  instances,  is  not  always  of  easy  ascertain- 
ment. Where  the  tort  consists  merely  of  neg- 
ligence in  the  performance  of  a  duty,  the 
rule  ordinarily  is,  "that  in  order  to  warrant  a 
finding  that  negligence,  or  an  act  not  amount- 
ing to  wanton  wrong,  is  the  proximate  cause 
of  an  injury,  it  must  appear  that  the  injury 
was  the  natural  and  probable  consequence  of 
the  negligent  or  wrongful  act,  and  that  it 
ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances."  Milwaukee  dk  St. 
P.  R.  Co.  V.  Kellogg,  94  U.  S.  469.  24  L.  ed. 
266;  Seheffer  v.  Washington  City,  V.  M.  dk  Q. 
8.  R.  Co.  105  U.  8.  249,  26  L.  ed.  1070. 

This  is,  substantially,  the  oft-quoted  rule  of 
Hadley  v.  Baxendale  [9  Exch.  841],  in  casea 
of  breach  of  contract  that  has  been  so  generally 
adopted  by  the  courts  of  this  country,  including 
the  Supreme  Court  of  the  United  States. 
Primrose  v.  Western  U.  Teleg.  Co.  164  U.  S.  29, 
38  L.  ed.  895. 

Wherever,  then,  the  action  sounds  in  tort 
for  negligence  in  the  performance  of  a  duty,, 
unattended  by  circumstances  showing  evil 
intent,  oppression,  or  wanton  disregard  of 
another's  rights,  and  is,  as  in  this  case,  founded 
on  a  contract  which  raised  the  duty,  though 
that  contract  tvcus  made  with  another  person, 
the  measure  of  damages  must  be  regarded  as 
practically  the  same  as  if  the  action  were  for 
the  breach  of  the  contract  under  the  same  cir- 
cumstances. 

Take  this  case,  for  example:  if  the  damage 
had  accrued  to  the  senders  of  the  despatch,, 
instead  of  to  the  receiver,  it  would  be  unreason- 
able, as  well  as  most  unjust,  to  say  that  their 
consequential  damages  must  be  measured  by  a 
stricter  rule  than  applies  in  the  case  of  the 
injured  receiver,  simply  because  their  right  of 
action  may  be  for  the  breach  of  the  contract 
while  his  sounds  in  tort. 

In  respect  of  the  second  specification  of 
damages,  namely,  for  the  loss  of  business, 
customers,  etc.,  the  court  was  clearly  right  in 
considering  all  such  items  as  speculative  and 
entirely  too  remote  for  consideration.  There 
may  be  cases  where  a  breach  of  contract  mi^ht 
be  attended  with  such  circumstances  of  malice 
and  oppression  as  reasonably  to  make  that  con- 
tract but  an  element  of  the  tort  or  wrong  com- 
mitted, and  thus  extend  the  scope  of  conse- 
quential damages  in  an  action  appropriate  for 
that  purpose.  Rich  v.  ^ew  York  C.  db  H.  R. 
R.  Co.  87  N.  Y.  382.  There  are  cases  also  of 
contract  where,  from  their  nature,  a  losa 
of  custom  is  peculiarly  within  the  contempla- 
tion of  the  parties  as  a  probable  result  of  the 
breach,  as,  for  instance,  where  one  has  sold  a 
business  with  a  stipulation  not  to  reengage  in 
the  same  line  within  certain  limits,  and  the 
like.  Helphenstine  v.  Do\oney,  7  App.  D.  C. 
848;  Washington  &  O.  R.  Co.  v.  American  Car 
Co.  5  App.  D.  C.  524,  548. 

And  so,  too,  there  may  be  cases  of  tort 
where  by  the  nature  of  the  duty  that  ought  to 
have  been  performed,  or  of  the  wrong  done,  a 
loss  of  business  would  be  the  natural  and 
proximate  result. 

In  such  cases,  and  especially  where  the  act  ia 
accompanied  with  circumstances  of  aggrava- 


554 


District  op  Columbia  Coubt  op  Appeals. 


Dbc., 


tion,  the  law  will  not  always  scrutinize  with 
strictness  the  connection  between  the  wrongful 
act  and  the  injurious  consequences  in  fixing 
the  limit  of  responsibility.  And  when  neces- 
sary such  injuries  may  be  remedied  by  what 
are  called  exemplary  damages,  which  punish 
the  wrongdoer  while  at  the  same  time  compen- 
sating the  injured  party  on  a  liberal  scale.  It 
is  plain,  however,  that'  in  ordinary  cases  like 
the  one  at  bar,  loss  of  custom,  busmess,  credit, 
etc.,  involving,  as  they  must  do,  the  intervention 
and  independent  action  of  third  persons,  must 
necessarily  be  regarded  as  entirely  too  remote 
to  be  taken  into  consideration.  Any  other 
rule  would  be  unreasonable  and  fruitful  of 
oppression. 


But  even  if  this  were  not  the  proper  rule  to 
apply  in  this  class  of  cases,  plaintiff  could 
have  no  right  to  such  damages  in  this  case, 
because  of  the  conclusion,  before  announced, 
that  he  was  under  an  obligation  on  his  own 
part  to  prevent  any  increase  of  the  damages  if 
reasonablv  within  his  power;  for  it  is  clear  that 
if  he  had  accepted  the  potatoes  he  could  have 
supplied  his  customers  and  prevented  any 
possible  injury  to  his  trade. 

For  the  reasons  given,  the  judgment  must  be 
reversed^  with  costs,  and  the  cause  remanded 
for  f urtner  proceedings;  and  it  is  so  ordered. 


PENNSYLVANIA  SUPREME  COURT. 


Alexander  C.  FERGUSSON  ef  a^.,  Appts., 
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(November  U,  1896.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  2,  for  Phil- 
fidelphia  County  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  failure 
to  promptly  transmit  and  deliver  a  telegram. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  M.  Hampton  Todd,  for  appellants: 

The  ruling  in  this  case  in  effect  overruled  an 
unbroken  line  of  Pennsylvania  authorities,  in- 
cluding— 

Western  U,  Teleg.  Co.  v.  Landis,  21  W.  N. 
C.  38. 

The  loss  sustained  by  failure  to  deliver  the 
message  is  the  measure  of  damages. 

Vnited  States  Teleg.  Co.  v.  Wenger,  55  Pa. 
262,  9a  Am.  Dec.  751;  Western  U.  Teleg.  Co.  v. 
Stevenson.  128  Pa.  442,  5  L.  R.  A.  515. 

The  damage  which  one  contemplates  as  likely 
to  result  from  his  breach  of  his  contract,  or 
his  failure  of  duty,  is  not  ascertained  by  his 
knowledge,  or  want  of  knowledge,  in  the  sense 
of  actual  perception  of  the  subject,  but  is  de- 
termined by  the  fact  whether  the  damage  is 
proximate  or  remote.  If  it  is  proximate,  in  the 
«ye  of  the  law  he  contemplates  it  and  is  liable; 
if  it  is  remote,  he  does  not  contemplate  it  and 
is  not  liable. 

Pennypacker  v.  Jones,  106  Pa.  237;  Adams 
Exp.  Co.  V.  Egbert,  36  Pa.  360.  78  Am.  Dec- 
882. 

Common  carriers  have  frequently  contended 
before  this  court  that  they  should 'not  be  held 
responsible  for  the  loss  of  the  unknown  con- 
tents of  a  package,  box.  or  trunk,  but  invaria- 
bly without  success.     This  court  has  uniformly 


^s  to  the  measure  of  damsRes  for  delay 
g:  a  cipberor  oDscure  telegram,  see  also 
Vestern  U.  Telejr.  Co.  (D.  C.)  anit,  548. 


ruled  that  a  shipper  or  passenger  was  not 
bound  to  declare  or  disclose  value,  and  that 
the  carrier  was  bound  to  compensate  for  loss 
without  regard  to  the  question  of  knowledge 
of  the  contents  of  a  package  or  its  value. 

Relf  V.  Rapp,  8  Watts  &  S.  21,  87  Am.  Dec. 
528;  Camden  A  A.  R.  Co.  v.  Baldauf,  16  Pa. 
67,  55  Am.  Dec.  481;  Brown  v.  Camden  A  A. 
R.  Co.  83  Pa.  316. 

For  the  same  reasons  the  same  rule  should 
be  held  to  apply  to  a  telegraph  company. 

Passmore  v.  Wester nU.  Teleg.  Co.  78  Pa.  288; 
Western  U.  Teleg.  Co.  v.  Stevenson,  supra;  New 
York  iSb  W.  Printing  Teleg.  Co.  v.  Dryburg,  85 
Pa.  298,  78  Am.  Dec.  338;  WolfY.Western  U. 
Teleq.  Co.  62  Pa.  88,  1  Am.  Rep.  887;  Baldwin 
V.  United  States  Teleg.  Co.  1  Lans.  125;  WiUock 
V.  Pennsylvania  R.  Co,  166  Pa.  184,  27  L.  R. 
A.  228. 

Tbe  rule  laid  down  in  Hadley  v.  BaxendaU, 
0  Exch.  841,  which  is  certainly  correct  on  its 
own  facts,  has  been  perverted  in  the  cases  which 
have  followed  it. 

The  very  nature  and  character  of  the  business 
of  telegraphy  fixes  as  the  true  measure  of  dam- 
age for  the  nondelivery  of  a  message  the  loss 
which  a  party  actual Iv  sustains  from  a  breach 
of  the  contract  or  a  failure  to  perform  the  duty. 

Western  U.  Teleg.  Co.  v.  Reynolds  Bros.  77 
Va.  178,  46  Am.  Rep.  715;  WestemU.  Teleg.Co. 
V.  Fatman,  73  Ga.  285,  54  Am.  Rep.  877. 

MessTS.Qt^orete  H.  Fearons,  John  R. 
Read,  and  SUas  W.  Pettit,  for  appellee: 

That  the  condition  of  the  contract  under 
which  the  message  was  sent  which  exempts  the 
plaintiffs  from  liability  forerrors  in  transmission 
and  delay  in  delivery  of  an  unrepeated  mes- 
sage is  a  reasonable  regulation  of  the  business, 
calculated  to  insure  safety  and  diminish  loss  in 
case  of  accident,  has  been  so  frequently,  and 
almost  universally,  declared  by  the  courts 
throughout  tbe  United  States,  that  only  a  brief 
reference  to  some  few  of  the  cases  is  necessair. 

Breesey.  United  States  Teleg.  Co.  48  N.  Y. 
132,  8  Am.  Rep.  526;  Western  U.  Teleg.  Co.  v. 
Carew,  15  Mich.  525;  Ellis  y.  American  Teleg. 
Co.  95  Mass.  226;  Western  U.  Teleg.  Co.  v.  NeiU, 
57  Tex.  283,  44  Am.  Rep.  589;  Hart  v.  Western 
U.  Teleg.  Co.  66  Cal.  579,  55  Am.  Rep.  119; 
Pinckney  Bros.  v.  Western  U.  Teleg.  Co.  19  S. 
C.  71,  45  Am.Rep.  765;  Lassiter  v.  WesiernU. 
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TeUg.  Co.  89  N.  C.  334;  UniUd  States  Teleg, 
Go.  V.  Gildersleve,  29  Md.  232,  96  Am.  Dec. 
6\9;Wanny,W€8t€r7i  U.  TeUg.  Co.  87  Mo.  472, 
90  Am.  Dec.  395;  Becker  v.  Western  U.  TeUg. 
Go.  11  Neb.  87,  38  Am.  Rep.  356;  Gamp  v. 
Western  0.  TeUg.  Go.  1  Met.  (Ky.)  164,  71  Am. 
Dec.  461;  Candee  v.  Western  U.  Teleg.  Go.  34 
Wis.  471, 17  Am.  Rep.  452;  Aiken  v.  WesternU. 
Teleg.  Go.  5  S.  C.  N.  8.  358:  Passmore  v.  Western 
U.  Teleg.  Go.  78  Pa.  289;  Wolf  v.  Western  U. 
Teleg.  Go.  62  Pa.  83,  1  Am.  Rep.  387;  Western 
U.  Teleg.  Go.  v.  Stevenson,  128  Pa.  442.  5  L.  R. 
A.  515. 

The  terms  of  the  contract  apply  as  well 
where  there  is  delay  in  delivery  of  the  mes- 
8ag:e  as  where  there  is  an  error  in  transmission. 

Schwartz  v.  Atlantic  A  P.  Teleg.  Go.  18  Hun, 
157;  Kiley  v.  Western  U.  Ttleg.  Co.  109  N.  Y. 
231;  Clement  v.  WesUrn  U.  Teleg.  Go.  187 
Mass.  463;  Bedpath  v.  Western  U.  Teleg.  Go. 
112  Mass.  71,  17  Am.  Rep.  69. 

The  facts  that  the  message  was  in  cipher  and 
therefore  wholly  unintelligible,  and  that  tho 
•damages  which  would  naturally  arise  from  a 
delay  in  its  delivery  could  not  be  within  the 
reasonable  contemplation  of  the  parties,  pre- 
clude a  recovery  in  this  case  of  damages  to  a 
larger  amount  than  the  sum  paid  for  sending 
the  message. 

Hadley  v.  Baxendale,  9  Exch.  341 ;  Billmeyer 
T.  Wagner,  91  Pa.  92;  OHffln  v.  Goltter,  16  N. 
Y.  489,  69  Am.  Dec.  718;  Sedgw.  Damages, 
7-9;  Beauprey.Paciiict&A.Teleg.Co.  21  Minn. 
155;  Sanders  v.  Stvart,  L.  R.  1  C.  P.  Div.  326; 
Behm  V.  Western  U.  Teleg.  Co.  8  Biss.  131;  West- 
em  U.  Teleg.  Go.  v.  Martin,  9  111.  App.  587; 
Mackay  v.  Western  U.  Teleg.  Co.  16  Nev.  222; 
Daniel  v.  Western  U.  Teleg.  Co.  61  Tex.  452, 
48  Am.  Rep.  305. 

McCollum*  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  for  damages  caused  by  the 
failure  of  the  defendant  to  deliver  promptly  a 
telegraph  message  written  in  cipher.  The 
■evidence  was  to  the  following  effect:  Plain- 
tiffs, on  March  15,  1890,  sent  two  cable  mes- 
sages in  cipher  addressed  to  "  Octorara,"  "Liv- 
erpool," the  first  of  which  ordered  the  purchase 
of  50  tons  of  soda  ash,  and  the  second  ordered 
100  tons  of  the  same,  subject  to  shipment  on 
the  steamer  Kingsdale.  The  first  message 
was  duly  delivered  to  plaintiffs'  agents.  The 
second  was  not  delivered  until  six  days  after- 
wards. The  steamer  Kingsdale  had  sailed  in 
the  meantime.  The  delayed  message  read  as 
follows:  "Bewail  bearish,  bewail  bluster,  pro- 
vided steamer  Kingsdale,"  and  was  interpreted 
to  mean,  **  Purchase  for  our  account  50  tons 
jarrow  50-56  per  cent  soda  ash.  50  tons  jar- 
row  48  per  cent  soda  ash,  provided  shipment 
oau  be  made  per  steamship  Kingsdale."  The 
plaintiffs  had  contracted  for  a  resale  of  the 
•entire  150  tons,  and  when  the  100  tons  failed 
to  arrive  they  were  compelled  to  pay  a  higher 
price  to  fill  their  contract,  and  thereby  lost 
$892.72.  The  plaintiffs  claimed  that  this  was 
the  measure  of  damages, but  the  court  confined 
it  to  the  sum  paid  for  transmission  of  the  mes- 
sage. Was  this  ruling  erroneous?  It  seems 
that  the  question  now  presented  has  not  been 
decided  by  this  court.  It  has  been  frequently 
considered  in  many  of  the  courts  of  our  sister 
36  L.R  A. 


states  and  in  England,  and  the  great  prepon- 
derance of  authoritv  is  in  accord  with  the  rul- 
ing of  the  court  beiow.  The  rule  on  this  sub- 
ject is  stated  in  25  Am.  &  Eng.  Enc.  Law, 
pp.  842,  843,  as  follows:  "The  rule  already  sot 
out  as  to  the  measure  of  damages  confines  the 
plaintiff's  recovery  in  actions  against  the  com- 
pany for  negligence  to  such  damages  as  may 
fairly  be  supposed  to  have  been  In  contem- 
plation of  the  parties  at  the  time  of  making 
the  contract.  This  being  true,  it  follows  as  a 
logical  and  necessary  sequence  that  where  the 
message  as  delivered  for  transmission  is  unintel- 
ligible, except  to  the  sender  or  the  addressee, 
and  the  company  has  no  information  other- 
wise as  to  its  character  and  purport,  nor  of  its 
importance  and  urgency,  the  party  injured 
can  recover  of  the  company  nothing  more  than 
nominal  damages  or  at  most  the  price  paid 
for  transmission.  And  this  is  the  rule  which 
has  been  adopted  by  the  English  and  American 
courts  almost  without  exception."  Many  de- 
cisions of  the  courts  of  this  country  and  Eng- 
land are  cited  as  sustaining  the  rule  above 
stated.  The  numerous  decisions  of  the  courts 
of  many  states  will  be  found  to  be  opposed  to 
the  decisions  of  the  courts  of  only  three  states, 
—those  of  Virginia,  Georgia,  and  Alabama, 
Florida  has  recently  reversed  an  earlier  case, 
and  thus  joined  the  majority  of  the  states  on 
this  question.  The  reasons'  advanced  in  sup- 
port of  the  decisions  which  support  the  rul- 
ing of  the  court  below  have  been  various,  the 
one  most  commonly  applied  being  the  rule  of 
Hadley  v.  Baxendale,  9  Exch.  341.  It  is  ear- 
nestly contended  by  the  appellants  that  the 
rule  of  Hadley  y.  Baxendale  has  no  application 
to  the  case  in  hand;  that  the  word  *'contem- 
plate "  is  there  used  as  contradistinguishing 
what  is  proximate  and  direct  from  what  is  re- 
mote and  speculative,  as  in  Pennypaeker  v. 
Jones,  106  Pa.  237,  and  Adams  Exp.  Co.  v.  Eg- 
bert, 86  Pa.  360,  78  Am.  Dec.  382.  They 
also  call  our  attention  to  the  fact  that  the  view 
of  Uadley  v.  Baxendale  contended  for  by  the 
defendants  has  been  unsuccessfully  urged  up- 
on this  court  at  least  twice  before,  namely, 
in  United  States  Teleg.  Co,  v.  Wenger,  55  Pa. 
262,  93  Am.  Dec.  751,  and  Western  U.  Teleg. 
Co.  V.  LandU,  21  W.  N.  C.  38,  and  that  there- 
fore, this  question  is  not  an  open  one.  We  do 
not  concede  that  the  rule  of  Hadley  v.  Baxen- 
dale has  no  application  to  this  case,  nor  that 
the  decision  of  this  court  in  United  States  Teleg. 
Go.  V.  Wenger orm  WesternU.  TeUg,  Co.  v.  Lan- 
dis  is  opposed  to  the  ruling  of  the  court  below. 
The  message  in  United  States  Teleg.  Go  v.  Wen- 
ger disclosed  to  the  agent  of  the  company  the 
nature  of  the  business  to  which  it  related,  and 
there  was  uncontradicted  evidence  that  the 
sender  ••notified  the  operator  that  he  would 
look  to  the  company  for  damages  if  they 
failed  in  transmitting  the  message."  In  West- 
ern U.  Teleg.  Go.  v.  Landis  there  was  enough 
on  the  face  of  the  message  "to  indicate  to  the 
operator  that  it  referred  to  sheep  to  be  shipped 
to  Philadelphia,  and  their  price."  It  was  a 
case,  not  of  delay,  but  of  error  in  transmis- 
sion, and  Paxson.  J.,  speaking  for  this  court, 
said:  "It  seems  reasonable  that  where  damages 
are  claimed  for  mere  delay  in  delivery,  the 
face  of  the  telegram  ought  to  contain  some- 
thing to  put  the  company  upon  its  guard.    A 
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The  decree  of  the  court  beloic  will  be  reversed, 
and  the  mortgage  of  Mrs.  Campbell  be  de- 
clared a  subsistiDg  claim  agalDSt  the  maker  of 
the  note,  and  a  lien  upon  the  realty,  entitled 
to  priority  over  the  mortgage  of  Mrs.  Nichols. 
Appellant  will  recover  costs  in  both  courts, 
limited,  however,  to  costs  in  a  single  suit. 


Longf,  Oh.  J.,  did  not  sit.  Moore»  J., 
concurred  with  Montfl^omerj't  J. 

Grant  and  Hooker*  JJ. :  We  concur  in 
the  above  opinion  because  it  is  ruled  by  the 
case  of  Brooke  v.  Struthers  (Mich.)  8  Det.  L. 
N.  463,  ante,  686. 


DISTRICT  OF  COLUMBIA    COURT  OF  APPEALS. 


Joseph  FERERRO,  Appi., 

V, 

WESTERN  .UNION  TELEGRAPH  COM- 
PANY. 

(9  App.  D.  C.  4fi5.) 

1.  The  receiver  of  a  tele^am  may 
maintain  ag^inat  the  telegraph  com- 
pany an  action  on  the  case  as  for  a  tort  oom- 
mltted  whenever  he  shall  have  sustained  actual 
damages  without  his  own  fault  by  reason  of  the 
neffligeDt  alteration  of  the  message  lo  its  trans- 
mission. 

2.  The  role  restrictin§f  damages  for  a 
ne^lifi^nt  alteration  of  a  teleirram  in 
the  course  of  transmission  to  the  sum  paid  for 
the  message,  excluding  consequential  damages  if 
the  message  was  in  cipher  or  in  language  evi- 
dently intended  to  be  unintelligible  to  the  com- 
pany and  its  operators,  does  not  apply  where  the 
face  of  the  message  clearly  shows  that  a  business 
transaction  is  contemplated,  and  that  negligence 
in  its  transmission  may  reasonably  be  attended 
with  pecuniary  loss,  although  it  does  not  disclose 
the  full  meaning  of  the  sender. 

8.  Atelegrx'amreadlnir'Tifty-llwecentat 
vmial  terms,  quick  acceptance**  is  not 
within  the  rule  restricting  the  damages  for  neg- 
ligent alteration  of  a  telegram  in  the  course  of 
transmission  to  the  sum  paid  for  the  message, 
and  excluding  consequential  damages  where  the 
telegram  is  in  cipher  or  in  language  unintelligi- 
ble  to  the  company  and  its  operators. 

4.  The  damagrcs  recoverable  by  one 
Trho  gets  a  telegram,  for  a  mistake  in  un- 
derstanding the  price  in  an  offer  to  sell  goods,  are 
limited  to  such  difference  in  price,  excluding  any 
loss  of  profits  on  a  contract  of  resale  which  he 
made  on  the  faith  of  the  telegram  but  failed  to 
carry  out  because  he  had  himself  refused  to  re- 
ceive the  goods  without  any  excuse  except  nis 
disappointment  by  the  mistake  in.the  price. 

5.  The  meaeore  of  damag^es  in  an  ac- 
tion sounding  in  tort  for  negligence  m  the 
performance  of  a  duty  based  on  contract  unat- 
tended by  circumstances  showing  evil  intent, 
oppression,  or  wanton  disregard  of  another's 
rights,  is  practically  the  same  as  if  the  action 
were  for  the  breach  of  the  contract 'under  the 
same  circumstances. 

6.  Itfoss  of  business  and  customers  by  a 
produce  dealer  as  an  indirect  result  of  his 
failure  to  perform  a  contract  is  too  remote  and 
speculative  for  consideration  as  an  element  of 


damages  recoverable  from  a  telegraph  company 
for  its  negligent  alteration  of  a  telegram  in  the 
course  of  transmission,  which  was  the  cause  of 
his  inability  to  carry  out  his  contract. 

(December  1, 1806.) 

APPEAL  by  plainti£P  from  a  judgment  of  the 
Supreme  Court  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  failure 
to  properly  transmit  a  telegram.     Reverted. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Andrew  B.  Duwal  and  liolt- 
wich  Sinclair,  for  appellant: 

The  right  of  the  adaressee  to  sue  for  dam- 
ages which  accrue  to  him,  by  reason  of  the 
negligence  of  the  telegraph  company,  is  well 

aq4  o  f\l  I Q  fi  Am 

25  Am.  &  Eng.  Enc.  Law,  pp.  824-826,  and 
cases;  Gray,  Communication  by  Telegraph, 
It  73,  74;  Thompson,  Electricity,  fT  ^Ck 
430;  8  Sutherland,  Damages,  814,  315;  Whart. 
Neg.  IT  758;  Bigelow,  Lead.  Cas.  on  Torts,  (126; 
Cooley,  Torts,  775. 

The  sendee's  only  remedy  is  in  tort  for  a 
breach  of  the  company's  public  duty. 

^'ev)  York  db  W.  Printing  Teleg,  fo.  ▼.  Dry- 
burg,  85  Pa.  298;  Harris  v.  Western  U.  Teleg. 
Co.  9  Phila.  88;  Western  U.  Teleg.  Co.  v.  Rich- 
man  (Pa.)  16  Am.  &Eng.  Corp.  Cas.  263;  Wolf- 
skehl  V.  WesUrn  U.  Teleg.  Co.  46  Hun.  542; 
Elsey  V.  Postal  Teleg.  CdUe  Co.  20  N.  Y.  S.  R. 
97;  Western  U,  TeUg.Co.  v.  LongmU,  5  K  M. 
308;  Western  U.  Teleg.  Co.  v.  Fenton,  52 
Ind.  1;  Pactfie  Teleg.  Co.  v.  Undeneood,  37 
Neb.  815;  McCord  v.  Western  U.  Tdeg.  Co,  39 
Minn.  181.  1  L.  R.  A.  143;  Western  U.  Teleg. 
Go.  V.  Dubois,  128  111.  248;  Mentzer  v.  Western 
U.  Teleg.  Co.  93  Iowa,  752,  28  L.  R.  A.  72; 
Abraliam  v.  Western  U.  Teleg.  Co.  11  Sawy. 
28;  6  Wait.  Act.  &  Def.  12;  Thompson,  Elec- 
iricity,  •^  430;  Gray,  Communication  by  Tele- 
graph, T  75. 

The  message  when  delivered  to  appellee  for 
transmission  to  plaintiff  was  clearly  sufficient 
to  suggest  its  importance  to  the  company. 
This  is  all  that  can  be  required  in  the  way  of 
notice. 

Thompson,  Electricity,  1[  366:  4  Lawson, 
Rights,  Rem.  &  Pr.  «[  1969;  Pepper  v.  Western 
U.  Tdeg.  Co.  87  Tenn.  554, 4  L.  R.  A.  660;  West- 
ern U.  Teleg.  Co.  v.  Qriswold,  37  Ohio  St.  801; 
Tyler  v.  Western  U.  Teleg.  Co.  60  III.  421,  14 
Am.  Rep.  88;  Postal  Teleg.  Cable  Co.  v.  Lathrop, 


NOTB.— As  to  the  measure  of  damagreslf  or  default 
^n  the  transmission  of  obscure  or  clpheritele^rams, 
see  also  Pepper  v.  Western  U.  Telegr.  Co.  (Tenn.)  4 
L.  R.  A.  fleO;  Postal  Teleg.  Cable  Co.  v.  Lathrop  (111.) 
7  L.  R.  A.  474;  Western  U.  Teleg.  Co.   v.  Collins 
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(Kan.)  10  L.  R.  A.  515.  and  note;  Western  U.  Teletr. 
Co.  v.  Wilson  (Fla.)  22  L.  R.  A.  4d4;  Alexander  v. 
Western  U.  Teleg.  Co.  (Miss.)  8  L.  R.  A.  71:  also  tbe 
case  of  Fergusson  iv.  Anglo- American  Teleg.  Co. 
(Pa.)  post^  554. 
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131  111.  575,  7  L.  R  A.  474;  Bisrhaus  y.  West- 
ern U.  TeUg.  Co,  8  Ind.  App.  246:  WeiUm  U. 
TeUg.  Co,  v.  Blanchard,  68  Ga.  299,  45  Am. 
Rep.  480;  United  States  TeUg,  Co.  v.  Wenger, 
55  Pa.  262, 93  Am.  Dec.  751;  Western  U.  TeUg, 
Co.  V.  SAejffUld,  71  Tex.  570;  Western  U.  Teleg. 
Co,  ▼.  Adams,  75  Tex.  531.  6  L.  R  A.  844; 
Martin  v.  Western  U,  Teleg.  Co,  1  Tex.  Civ. 
App.  148;  Western  U.  Teleg.  Co.  v.  WiUiford, 
2  Tex.  Civ.  AppJ  574;  Primrose  v.  Western  U, 
Teieg.  Co,  154  U.  8.  30-32,  88  L.  ed.  895. 

Tbe  damages  sought  to  be  recovered  in  this 
action  are  not  too  remote. 

25  Am.  &  Eng.  Enc.  Law,  pp.  848-855,  and 
cases;  Western  U.  Teleg.  Co.  ▼.  HaU,  124  U.  S. 
444,  31  L.  ed.  479. 

In  this  action— an  action  ex  delicto — plaintiff 
should  be  allowed  to  recover  all  damages  which 
have  resulted  to  him  by  reason  of  defendant's 
negligence  in  delivering  to  him  a  spurious  tele- 
gram. 

16  Am.  &  Eng.  Enc.  Law,  p.  476;  Baitimore 
City  Pass.  R.  Co.  v.  Kemp,  61  Md.  79,  Id.  619, 
48  Am.  Rep.  132;  Ehrgott  v.  New  York,  96  N. 
Y.  264. 48  Am.  Rep.  622;  Murdoch  v.  Boston  <fc 
A.  R.  Co.  138  Mass.  15,  43  Am.  Rep.  480; 
Beauchamp  y. ^Saginaw  Min.  Co,  50  Mich.  163, 
45  Am.  Rep.  30;  McNamara  v.  Clintanville,  62 
Wis.  207,  51  Am.  Rep.  722. 

Appellant  has  a  right  to  recover  full  compen- 
sation for  all  the  injury  sustained  b^  the 
wrongful  acts  of  the  company's  agents  m  do- 
ing its  business,  and  to  be  placed  m  tbe  same 
situation  as  he  would  have  been  in  if  its  agents 
had  acted  carefully  and  properly  and  without 

Earriss  v.  Mabry,  1  Ired.  L.  240;  Annapolis 
<£  E.  R,  Co,  V.  Baldwin,  60  Md.  88,  45  Am. 
Rep.  711. 

There  may  be  recovery  for  loss  of  customers 
and  general'damage  occasioned  thereby. 

Roberts  v.  Graham,  73  U.  8.  6  Wall.  578,  18 
L.  ed.  791. 

In  the  absence  of  anything  to  indicate 
the  contrary,  the  presumption,  in  any  case,  is 
that  the  company  has  delivered  a  true  mes- 
sage; and  the  presumption  is  one  upon  which 
the  receiver  is  justitied  in  acting. 

Tyler  v.  Western  V.  Teleg.  Co.  60  111.  433.  14 
Am.  Rep.  38;  Gray,  Communication  by  Tele- 
graph, ^  75;  Tobin  v.  Western  U.  Teleg.  Co. 
146  Pa.  375. 

Messrs.  J.  Hubley  Ashton  and  Leon 
Tobriner,  for  appellee: 

It  is  settled  law  in  England  that  there  is  no 
liability,  either  in  tort  or  contract  (except  in 
cases  of  agency),  on  the  part  of  a  telegraph 
company  to  the  person  to  whom  a  message  is 
addressed. 

Playford  v.  United  Kingdom  Electric  Teleg. 
Co.  L,  R.  4  Q.  B.  706;  Dickson  v.  Renter's 
TeUg,  Co.  L.  R.  2C.  P.  Div.  62,  L.  R.  3  C.  P. 
Biv.  1;  Feaver,  Montreal  Teleg.  Co:  23  U.  C.  C. 
P.  150. 

Mr,  Gray,  in  his  work  on  the  Telegraph, de- 
clares ihBLl,  despite  the  fact  that  in  most  of  tbe 
states  in  this  country  tbe  courts  have  not 
adopted  the  English  rule,  it  is  difficult  to  con- 
trovert the  principle  on  which  the  English  de- 
cisions rest 

Gray.  Communication  by  Telegraph,  §  72. 

So  far  as  the  Federal  courts  have  had  occa- 
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sion  to  consider  the  question  upon  principle, 
the  inclination  is  to  follow  the  English  rule. 

WesUrn  U.  TeUg,  Co,  ▼.  Wood,  13  U.  S.  App. 
317.  57  Fed.  Rep.  471.  21  L.  R  A.  706. 
i%The  public  duty  of  a  telegraph  company  afy- 
pears  to  be  the  grounds  of  support  for  the  ac- 
tion by  tbe  addressee,  most  frequently  asserted; 
but  the  duty  of  such  companies  to  the  public 
is  defined  and  much  limited  by  the  Supreme 
Court  in 

Primrose  v.  We^em  U.  Tdeg,  Co.  154  U.  S. 
1,  38  L.  ed.  883. 

If  this  action  is  in  form  in  tort,  the  rule  of 
damages  Is  the  same  as  that  applied  in  an  ac- 
tion in  form  in  contract. 

Western  U,  Teleg.  Co.  ▼.  HaU,  124  U.  S.  444, 
31  L.  ed.  479;  Hadley  v.  BaxendaU,  9  Exch. 
345. 

The  message  in  this  case  was  an  unintelligi- 
ble message. 

In  the  case  of  such  a  message  the  party  enti- 
tled to  sue  in  respect  to  a  dcKiult  of  the  com- 
pany in  the  transmission  and  delivery  of  the 
message  can  recover  nothing  more  than  nomi- 
nal damages  or.  at  most,  the  price  paid  for  the 
transmission,  under  the  rule  which  limits  the 
damages  to  those  which  may  be  fairly  consid- 
ered as  arising,  according  to  the  usual  course 
of  things,  from  the  breach  of  the  very  contract 
in  (juestion  or  negligence  of  the  defendant,  or 
which  both  parties  must  reasonably  have  un- 
derstood and  contemplated  at  the  time  of  mak- 
ing the  contract  as  likely  to  result  from  its 
breach  or  the  defendant's  negligence. 

Primrose  v.  WesUrn  U.  TeUg.  Co.  154  U.  8. 
1,  33,  34,  38  L.  ed.  883,  896;  25  Am.  &  Eng. 
Enc.  Law,  p.  842.  and  cases  cited  in  note  1, 
p.  843;  6  Wait,  Act.  &  Def.  19;  Thompson, 
Electricity,  §  358,  and  cases  cited. 

There  are  no  damages  more  than  nominal, 
or  at  most  the  price  of  the  message,  which  can 
fairly  and  reasonably  be  considered  as  arising 
naturally — i.  e.,  according  to  tbe  usual  course 
of  things— from  the  breach  of  such  a  contract, 
or  the  negligence  of  the  defendant. 

Sanders  v.  Stuart,  L.  R.  1  C.  P.  Div.  326. 

A  telegram  "Sell  fifty  (50)  gold."  was  held 
unintelligible. 

United  States  Teleg.  Co.  v.  OildersUve,  29 
Md.  232,  96  Am.  Dec.  519.  8ee  also  Candee 
v.  Western  U.  TeUg,  Co.  34  Wis.  471,  17  Am. 
Rep.  452;  Beaupre  v.  Pacific  <£•  A.  TeUg.  Co,  21 
Minn.  155;  S/iields  v.  Washington  TeUg,  Co. 
Allen  Teleg.  Cas.  5;  Hart  v.  Direct  UniUd 
Slates  Cable  Co.  86  N.  Y.  633;  Daniel  v.  West- 
ern U.  TeUg.  Co.  61  Tex.  452,  48  Am.  Rep. 
305;  Mackay  v.  Western  U.  TeUg.  Co,  16  Nev. 
222;  Behm  v.  Western  U.  TeUg.  Co.  8  Biss.  181. 
.  The  damages  claimed  in  tbe  declaration 
could  not  be  recovered  even  if  it  could  be  said 
that  tbe  agents  of  tbe  company  might  have 
supposed  from  the  language  of  the  message 
that  a  commercial  transaction  of  some  kind, 
about  something,  was  intended. 

Western  U.  Teleg.  Co.  v.  Hall,  124  U.  S.  455. 
31  L.  ed.  483:  UniUd  States  TeUg.  Co.  v.  Gild- 
erslere,  29  Md.  232,  96  Am.  Dec.  519. 

The  damages  alleged  and  claimed  in  tbe  dec- 
laration are  remote,  speculative,  and  contin- 
gent, and  as  such  cannot  be  recovered  in  this 
action. 

Western  U.  TeUg.  Co.  v.  Hall,  124  U.  8.  444, 
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mon  an  impartial  jury  without  reference  to 
Any  particular  class  of  men."  and  referred  to 
People  V.  Kell^,  31  Hun,  225;  MandeHlk  v. 
Reynolds,  68  N.  Y.  528.  A  similar  doctrine 
has  been  held  in  several  of  the  other  states. 
Shaffer  v.  State,  1  How.  (Miss.)  243;  StaU  v. 
Nash,  46  La.  Ann.  194;  People  v.  Hall,  48 
Mich.  482.  42  Am.  Rep.  477;  People  v.  Cough- 
lin,  67  Mich.  466;  Eeicitt  v.  Gage,  71  Mich. 
291;  Babcock  v.  People,  13  Colo.  515;  Wash  v. 
Com.  16  Gralt.  531.  For  the  judge,  clerk,  or 
other  officer  of  the  court  to  direct  the  sheriff  to 
discriminate  in  the  selection,  in  favor  of  or 
against  any  class  of  citizens  eligible  to  jury 
duty,  is  held  generally  by  the  courts  to  be  a 
grievous  wrong,  and  that  such  practices  are 
unlawful;  and  when  the  sheriff  follows  such 
orders  and  instructions,  in  summoning  jurors, 
the  panel  should  be  quashed  and  discharged 
when  the  array  is  challenged.  His  honor,  the 
criminal  court  judge,  held  that  this  question 
was  determined  by  the  case  of  Ellis  v.  State, 
92  Tenn.  85.  and,  as  conclusive,  quotes  this 
language  of  the  court:  *'If  the  jury  is  made 
up  of  citizens  of  any  part  of  the  county  who 
are  otherwise  qualified,  the  requirement  of  the 
Constitution  is  complied  with."  This  decision 
does  not  apply  here.  In  that  case  an  act  of  the 
legislature  created  a  court  with  jurisdiction 
over  certain  districts  in  Roane  county  providing 
that  the  jurors  should  be  selected  from  those  dis^ 
tricts  within  its  jurisdiction.  The  act  was 
claimed  to  be  unconstitutional  because  these 
jurors  were  not  summoned  from  **the  body  of 
the  county."  This  court  held  that  a  jury  sum- 
moned from  that  portion  of  the  county  within  the 
jurisdiction  of  the  court  was  lawful,  using  the 
language  above  quoted.  Id.  92  Tenn.  97. 
In  this  slate,  in  the  CHse  of  Nashville  y.  Sheperd, 
8  Baxt.  873,  the  court  ordered  a  jury  to  consist 
of  one-half  white  men  and  one-half  colored 
men,  and  this  court  said:  ''We  regard  this  as 
so  fundamentally  erroneous,  and  so  likely  to 
lead  to  mischievous  consequences  and  per- 
nicious results,  that  we  feel  constrained  to  re- 
verse the  judgment."  And  in  the  case  of  Jack- 
son V.  Pool,  91  Tenn.  453,  the  court  ordered  the 
sheriff  to  summon  as  jurors  on  a  special  venire 
citizens  from  the  country,  and  not  to  summon 
any  taxpayers  or  residents  of  the  city  of  Jack- 
son. This  was  held  to  be  erroneous.  Judge 
Lea,  delivering  the  opinion  of  this  court,  said: 
'  'The  law,  in  its  provision  for  a  special  jury,  con- 
templates the  selection  of  men  with  reference  to 
their  superior  competency  and  fitness  to  try  and 
determine  the  particular  issues  involved  in  the 
case,  but  he  cannot  direct  the  sheriff,  where 
all  are  equally  competent,  not  to  summons  those 
whose  residence  is  within  the  city  limits,  but 
to  summons  only  those  who  reside  beyond  the 
city  limits,  no  more  than  he  can  authorize  him 
to  summons  those  citizens  only  of  German  de- 
scent, and  not  to  summons  those  of  Irish  de- 
scent, or  to  authorize  him  to  summons  negroes, 
and  not  to  summons  white  men." 

From  the  foregoing  authorities,  it  is  mani- 
fest that  the  action  of  his  honor  in  instructing 
thesheriff  and  his  deputies  to  summon  the  jurors 
from  the  country  entirely,  whereby  more  than 
half  of  the  citizens  of  Shelby  county  were  ex- 
cluded from  the  venire,  and  the  jurors  sum- 
moned on  the  venire  came  from  a  particular 
part  of  the  county  designated  by  the  judge, 
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was  illegal,  and  the  panel,  being  unlawful, 
should  have  been  quashed  and  discharged  when 
challenged  by  the  defendant.  The  sheriff* 
should  have  been  left  free  and  independent  ta 
summon  an  impartial  jury  from  the  county  of 
Shelby,  without  reference  to  any  particular 
class  of  men,  and  without  reference  to  any  par- 
ticular part  of  the  county.  The  trial  judge 
would  have  as  much  right  to  have  instructed 
the  sheriff  to  summon  the  venire  of  800  Ital- 
ians, and  not  to  summon  men  of  German  or 
Irish  descent,  or  to  summon  on  the  tenireonly 
men  from  one  particular  district  of  the  county, 
or  from  a  particular  ward  in  the  city  of  Mem- 
phis, or  to  summon  all  white  men,  or  half 
of  them  white  and  the  other  half  colored 
men,  which  would  have  been  unlawful. 
When  a  panel  is  thus  selected,  and  there  is  a 
plain  departure  from,  and  violation  of,  the  legal 
mode  of  summoning  the  panel,  it  is  unneces- 
sary to  show  injury  to  the  defendant.  The 
court  will  presume  injurv  to  him,  to  the  extent 
that  he  has  been  deprivedl  of  his  legal  rights  in 
the  manner  of  selecting  jurors;  and  the  convic- 
tion will  be  void,  and  a  new  trial  will  be 
granted  him. 

The  third  assignment  of  error  is  as  follows: 
"The  court  erred  in  its  rulings  excluding  the 
questions  propounded  on  cross-examination  by 
defendant  to  the  state's  witnesses  A.  G.  Slagle. 
Dessie  Slagle,  and  Carrie  Brown,  and  answers 
sought  thereto,"  which  questions  are  as  follows: 
Mrs.  Dessie  Slagle  was  the  first  witness  for  the 
state.  The  record  shows  that  the  following  ques- 
tions were  asked  heron  cross-examination,  and 
were  excluded  by  the  court :  *  'How  many  times 
have  you  been  married?"  "How  many  times 
have  you  been  married  to  Mr.  Slagle?"  "How 
many  living  husbands  have  you?"  "Did  you 
not,  while  married  to  Cooper,  cross  over  the 
Mississippi  river,  marry  Slairle  in  Arkansas, 
immediately  return  to  the  city  of  Memphis, 
and  reside  there  with  two  husbands;  Cooper 
and  Slagle?"  "Did  you  not  also  at  that  time 
know  that  Slagle  had  a  living  wife?"  "Did 
you  not  immediately  thereafter,  or  soon  there- 
after, go  back  and  live  with  Cooper,  and  have 
Alexander  Slagle  indicted  in  the  criminal  court 
of  Shelby  county  because  he  had  married  you, 
being  the  wife  of  Cooper?"  The  indictment 
referred  to,  against  Alexander  Slagle  for 
knowingly  marrying  Dessie  Cooper,  the  wife  of 
Archie  Cooper,  was  tendered,  and  the  witness 
was  asked,  "If  that  is  not  the  suit  against  her 
husband  for  marrying  her,  which  she  prosecut- 
ed. "  Again  she  was  asked,  "If  she  did  not  have 
Martin  Kensey,  Archie  Cooper,  W.  L.  Smith, 
and  A.  G.  Slagle,  four  husbands,  all  at  the  same 
time."  "Did  not  your  husband  Alexander 
Slagle,  in  the  city  of  Memphis,  in  your  own 
room,  shoot  at  a  man  because  of  his  intimacy 
with  you?"  "Did  not  your  husband  Archie 
Cooper  leave  you,  and  leave  the  city  of  Mem- 
phis, because  of  your  intimacy  with  other 
men?"  "Have  you  been  impeached  as  a  wit- 
ness in  any  court?  Have  you  had,  or  not.  wit- 
nesses to  swear  that  they  would  not  believe 
you  on  oath?"  "Have  you  not  recently  torn  the 
clothes  or  the  shirt  off  of  your  husband  A.  G. 
Slagle,  drawn  a  butcher  knife  on  him,  calling 
him  a  damn  son  of  a  bitch, and  said  you  were  go- 
ing to  kill  him?"  Upon  being  recalled  she  was 
tendered  the  record  in  the  divorce  case  of  Dessie 
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Slagle  v.  A,  O.  Single^  and  was  asked  if  she  filed 
the  bill  and  made  the  allegations  it  contained, 
and  if  there  was  not  a  cross  bill,  and  if  she  did 
not  file  the  answer  thereto,  as  it  appears  in  the 
case.  Also  the  following:  "Alexander  Slajrle 
is  charged  in  the  indictment  with  knowingly 
marrying  Dessie  Cooper,  the  wife  of  Archie 
Cooper.  I  wish  to  ask  the  witness  if  she  is  the 
Dessie  Cooper  therein  mentioned. "  *  'And  was 
not  the  verdict  of  'not  guilty'  entered  in  the  case 
before  the  trial  because  she  (the  witness)  had 
quit  Cooper,  and  had  j^ot  back  and  was  then 
living  with  Slagle,  and  if  that  was  not  the  rea- 
son the  verdict  of  'not  guilty'  was  entered?" 
The  court  was  apprised  that  the  answers  would 
be  such  as  to  bring  the  witness  into  disrepute, 
and  lower  the  standard  of  her  moral  character. 
The  ruling  excluding  them  was  not  based  on 
the  fact  that  the  court  was  not  aware  of  the 
nature  and  character  of  the  answers  the  wit- 
ness would  give,  but  that  it  was  not  competent 
to  assail  the  credit  of  a  witness  by  such  ques- 
tions, and  the  answer?}  thereto.  The  following 
questions  were  asked  of  A.  G.  Slagle,  and  ex- 
cluded by  the  court,  ««.;  "Here  is  an  indict- 
ment against  you  for  an  assault  and  battery  on 
one  Dessie  Cooper.  I  want  to  ask  you  if  Dessie 
Cooper  at  that  time  was  not  the  lady  who  testi- 
fied here  this  morning,  and  if  she  wasn't  your 
wife,  and  if  the  charge  against  you  wasn't  that 
of  beating  your  wife.  '  'The  witness  was  then 
asked  if  he  had  not  been  indicted  for  wife-beat- 
ing in  this  court,  or  for  assault  and  battery  on 
his  wife,  and  if  Dessie  Cooper  was  not  then, 
and  in  1888,  his  wife."  After  reading  the  in- 
dictment charging  him  with  marrying  Dessie 
Cooper,  then  the  wife  of  Archie  Cooper,  the 
witness  was  asked:  "Who  is  Dessie  Cooper?" 
•*If  Dessie  Cooper  was  not  then  the  wife  of  A. 
W.  Cooper,  and  isn't  she  the  woman  that  is 
now  living  with  you ,— your  wife  ?"  '  *  Was  not 
Dessie  Cooper,  upon  whom  you  are  alleged  at 
that  time  to  have  committed  this  assault  and  bat- 
tery, then  your  wife,  and  if  this  was  not  after 
the  marriage,  or  the  alleged  marriage,  in  Ar- 
kansas?" ^'Mr.  Slagle,  really,  could  you  tell 
the  jury  how  many  wives  you  have  at  present?" 
**1  want  to  know  if  you  haven't  one  wife  living 
in  Memphis,  and  one  in  Washington  city? 
"And  you  have  a  divorce  proceeding  pending 
against  you  now,  haven't  you?"  Also,  the  fol- 
lowing questions  were  asked  the  witness  Carrie 
Brown,  colored,  tiz.:  "How  many  times  have 
you  been  on  the  rock  pile?"  And,  after  refer- 
ring to  bawdyhouses:  "Were  not  the  women 
who  kept  these  houses  arrested  because  they 
were  charged  with  keeping  you  there  when  you 
were  too  young  to  be  there?"  "And,  further, 
wasn't  your  business  in  these  bawdyhouses 
that  of  plaving  the  piano?" 

The  trial  judge  excluded  all  these  questions 
to  these  several  witnesses,  and  the  answers 
sought  to  be  elicited,  upon  the  ground, as  stated 
by  his  honor,  that  the  Hill  Case  settled  the  law 
of  Tennessee  on  the  question;  and  hi^  honor 
said:  **I  shall  not  let,  on  cross-examination, 
the  domestic  relations  or  domestic  troubles,  or 
anything  of  that  sort,  be  brought  out  of  any 
witness,  or  any  particular  facts  that  would  tend 
to  disgrace  or  reflect  upon  the  witness."  In 
the  case  of  Hill  v.  State,  91  Tenn.  523,  the  de- 
fendant, when  being  cross-examined  as  a  wit- 
ness, was  asked,  and  required  to  answer  over 
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objection,  "if  he  had  not  been  charged  with 
stealing  money  from  a  negro  in  Huntingdon, 
and  if  he  did  not  pav  him  back  the  money." 
Defendant  answerea  he  had  been  charged 
with  the  offense,  and  had  paid  the  party  some 
money  to  keep  his  father  from  hearing  of  the 
charge  against  him.  but  there  was  no  truth  in 
the  charge.  This  court  held  (Judge  Caldwell 
delivering  the  opinion)  that,  "great  as  the  lati- 
tude of  cross-examination  is,  it  does  not  war- 
rant the  investigation  of  mere  personal  impu- 
tations, which  may  be  easily  instigated  and 
multiplied  by  unscrupulous  persons,  to  the  in- 
jury or  destruction  of  any  witness,"  and  that 
the  witness's  denial  of  the  truth  of  the  charge 
was  conclusive,  and  should  have  ended  that 
matter,  to  all  intents  and  purposes;  that  the 
trial  judge  erred  in  permitting  the  question  to  be 
asked  in  the  shape  that  it  was  put,  and  by  in- 
structing the  jurv  that  they  could  look  to  it  as 
affecting  the  credibility  of  the  witness,  after  the 
truth  of  the  charge  had  been  denied  by  the  wit- 
ness. This  was  all  that  was  settled  in  the  Hill 
Case,  The  questions  propounded  to  the  wit- 
nesses on  cross-examination  in  the  case  at  bar 
are  altogether  different  from  the  question  pro- 
pounded in  the  Hill  Case.  Here  these  witnesses 
were  asked  about  specific  acts,  relating  to  their 
conduct,  antecedents,  and  character,  involving 
moral  turpitude,  for  the  purpose  of  affecting 
and  injuring  the  credibility  of  the  witnesses^ 
and  they  were  not  inquiries  about  personal  im- 
putations or  charges  made  against  the  wit- 
nesses. Our  decisions  hold:  (1)  That  inde- 
pendent evidence  introduced  by  the  opposite 
party  to  impeach  a  witness  must  relate  to  gen- 
eral reputation,  and  that  specific  acts  cannot  be 
shown.  Ford  v.  Ford^  7  Humph.  92;  Qilliam 
V.  State,  1  Head,  88,  73  Am.  Rep.  161; 
Merriman  v.  State,  8  Lea,  894.  (2)  But  that 
on  cross-examination  of  a  witness,  we  think 
specific  acts,  including  indictments  involving 
moral  turpitude,  may  be  asked  about,  which 
disclose  his  conduct,  antecedents,  and  char- 
acter, and  thereby  tend  to  affect  and  injure  his 
credibility,  although  they  may  reflect  upon  and 
disgrace  the  witness;  and  the  answers  of  the 
witness  to  such  collateral  matters  are  conclu- 
sive, and  not  to  be  contradicted.  Franklin  v. 
Franklin,  90  Tenn.  49;  Hocco  v.  Parczyk,  9 
Lea,  831;  Hill  v.  State,  91  Tenn.  521;  Boyd  v. 
State,  94  Tenn.  505;  Braswell  v.  State,  8  Tenn. 
Legal  Rep.  283;  Clapp  v.  State,  94  Tenn.  402; 
Hoard  v.  State,  15  Lea.  323;  Peck  v.  State,  86 
Tenn.  259. 

It  was  considered  admissible  to  show  by  one 
witness  that  she  was  a  lewd  woman.  Hoard 
v.  State,  15  Lea,  323.  And  to  ask  a  witness 
whether  he  had  not  committed  forgeries,  and 
was  not  addicted  to  the  excessive  use  of  mor- 
phine and  whiskey,  was  allowed.  Franklin  v. 
Franklin,  90  Tenn.  49.  And  so  whether  the 
witness  had  not  been  indicted  for  an  infamous 
crime.  Hill  v.  StaU,  99  Tenn.  523;  Braswell 
V.  State,  3  Tenn.  Legal  Rep.  283.  And  so 
whether  he  had  been  arrested  for  theft,  or 
in  prison,  or  on  other  charges,  approved. 
Peek  V.  State,  86  Tenn.  259.  There  is  this 
qualification  to  the  rule:  If  the  witness  is 
asked  as  to  any  crime,  he  may  claim  his  privi- 
lege from  self-incrimination,  and  protect  him- 
self from  a  criminal  prosecution  by  refusing  to 
answer.     Clapp  v.  State,  94  Tenn.  202.     Judge 
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Snodgrass,  in  deliverinis^  the  opinion  of  this  court 
in  the  case  of  Boyd  v.  State,  quotes  approvingly 
from  a  New  York  decision  the  following  lan- 
guage, to  wit:  "The  better  rule  now  is  that 
on  cross-examination,  questions  as  to  specific 
facts  tending  to  disgrace  the  witness,  and  not 
questions  as  to  accusations  or  charges,  includ- 
ing indictments,  may  be  asked  on  cross-exam- 
ination, but  the  party  asking  them  is  bound  by 
the  answers  of  the  witness."  94  Tenn.  511. 
But  the  rule  has  not  been  definitely  settled  in 
Tennessee  as  to  what  extent  questions  of  this 
character  are  allowed,  except  as  to  ques- 
tions relating  to  indictments  for  offenses  involv- 
ing moral  turpitude,  the  cases  permit  them  to 
be  asked  about.  Braawell  v.  State,  3  Tenn. 
Legal  Rep.  288;  Hill  v.  StaU,  supra.  The 
case  at  bar  presents  the  question  as  to  what 
scope  shall  be  allowed  on  the  cross-examination 
of  witnesses  touching  their  character;  aDd,after 
a  careful  consideration  of  this  question,  we  think 
it  clear, uponithe  authority  of  our  own  decisions 
and  the  decisions  in  other  states,  and  the  best 
text-writers,  that  the  inquiry,  on  cross-exam- 
ination, may  go  to  the  extent  of  asking  about 
any  specificacts  of  the  witness  involving  moral 
turpitude,  and  the  witness  may  be  compelled 
to  answer  the  questions,  unless  the  questions 
involve  a  criminal  offense  for  which  the  wit- 
ness may  be  prosecuted;  and  in  that  case  '*the 
witness  is  permitted  to  judge,  for  the  most  part, 
for  himself,  and  refuse  to  answer  wherever 
it  would  tend  to  subject  the  witness  to  crim- 
inal punishment  or  forfeiture.  Here  the  court 
must  see  for  itself,  when  the  witness  claims 
the  privilege  of  not  answering,  that  the  answer 
will  directly  show  his  infamy  or  crime,  before 
it  will  excuse  him  from  testifying."  If  the 
offense  inquired  about  is  barred  by  the  statute 
•of  limitations  from  criminal  prosecution,  then 
the  witness  could  not  claim  the  privilege  of 
not  answering.  There  is  no  good  reason'why 
a  witness  may  not  be  asked  on  cross-examina- 
tion ''questions  touching  his  present  situation, 
emplovment,  and  associates,  if  they  are  of  his 
own  choice;  as,  for  example,  in  what  house  or 
family  he  resides,  what  is  his  ordinary  occupa- 
tion, and  whether  he  is  intimately  acquainted 
and  conversant  with  certain  persons,  and  the 
like.  However  these  may  disgrace  him,  his 
position  is  one  of  his  own  selection."  A  witness, 
on  cross  examination,  may  be  asked  any  ques- 
tions throwing  light  on  his  or  her  moral  char- 
acter, provided  they  involve  moral  turpitude, 
whether  they  relate  to  domestic  relations  or 
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other  habits,  if  the  tendency  is  to  show  that 
the  witness  is  guilty  of  wanton,  habitual  viola- 
tion and  disregard  of  the  most  sacred  marital 
relations,  or  of  the  law,  or  of  the  rules  of  decent 
society,  involving  the  witness  in  moral  turpi- 
tude; as,  for  example,  if  the  witness  has  more 
than  one  living  husband  or  more  than  one  wife 
at  the  same  time,  or  if  the  witness  has  been,  or 
is  then,  employed  in  a  house  of  ill  fame.  Mr. 
Greenleaf  says :  '  'The  examination  being  gov- 
erned and  kept  within  bounds  by  the  discretion 
of  the  judge,  all  inquiries  in  transactions  of  a 
remote  date  will,  of  course,  be  suppressed ;  for 
the  interests  of  justice  do  not  require  that  the 
errors  of  any  man's  life,  long  since  repented 
of,  and  forgiven  by  the  community,  should  be 
recalled  to  remembrance,  and  their  memory 
be  perpetuated  in  judicial  documents,  at  the 
pleasure  of  any  future  litigant.  The  state  has 
a  deep  interest"  in  the  inducements  to  reforma- 
tion held  out  by  the  protecting  veil  which  is 
thus  cast  over  ue  past  offenses  of  the  penitent. 
But  where  the  inquiry  relates  to  transactions 
comparatively  recent,  bearing  directly  upon 
the  present  character  and  moral  principles  of 
the  witness,  and  therefore  essential  to  the  due 
estimation  of  his  testimony  by  the  jury,  learned 
judges  have  of  late  been  (lisposed  to  allow  it." 
1  Greenl.  Ev.  15th  ed.  §  459.  It  is  obvious 
that  the  tendency  of  the  above  questions  was 
to  brin^  out  specific  facts  from  these  witnesses, 
on  their  cross  examination,  which,  if  true, 
would  have  tended  to  involve  their  moral  char- 
acters, and  to  show  them  guilty  of  moral 
turpitude  in  their  conduct  and  habits.  And. 
while  some  of  said  questions  related  to  trans- 
actions which  are  not  of  comparatively  recent 
date,  other  questions  of  a  similar  import  were 
put  to  the  same  witness,  in  the  series  of  ques- 
tions asked,  tending  to  show  a  continuation  of 
the  immoral  conduct  of  the  witness  to  within 
comparatively  recent  date,  bearing  directly 
upon  the  present  character  and  moral  princi- 
ples of  the  witness;  and  all  of  these  acts  and 
transactions  inquired  about  were  essential  to 
the  due  estimation  of  the  testimony  of  the  wit- 
nesses Mrs.  Dessie  Slagle,  A.  G.  Slagle,  and 
Carrie  Brown,  by  the  jury,  and  were  admis- 
sible, no  privilege  from  not  answering  having 
been  claimed  as  to  such  questions  as  might 
have  involved  the  witnesses  in  criminal  prose- 
cutions. 

For  these  errors,  the  Judgment  is  reversed, 
and  the  case  is  remanded  for  a  new  trial. 
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.  STATE  of  Louisiana,  ex  rel.  John  GARVEY, 
et  al,^ 

V. 

WHITAKER. 

(48  La.  Ann.  627.) 

*The  record  of  respondent's  court  dii- 
cloein^  th»t  relators  bad  been  com- 

*HeadDOte  by  Watkins,  J. 


mltted  to  the  parish  prison  for  a  period 
of  2,lfl0  days  in  default  of  their  making  payment 
of  fines  axirreiratinir  $780  in  amount  for  each, 
and  costs  of  prosecution,  for  the  violation  of  a 
city  ordinance  in  committing  a  trespass  upon  one 
of  the  public  parks  of  the  city  of  New  Orleans; 
and  it  further  appearlngr  therefrom  that  upon  es- 
sentially one  complaint  the  respondent  had  found 
them  guilty  of  seventy-two  distinct  violations  of 
one  ordinance  within  one  hour  and  forty  min- 
utes, each  one  of  said  offenses  sucoeediag  the 


Note.— Cruel  and  unusual  puniahmenU. 
I.  Constitutional  and  8tatutory  provisUms. 
;  IL  General  principlea  governing  punishments. 

a.  Cruel  and  unusuaL 

b.  Legislative  control, 

c.  Discretion  of  courU 
.  III.  Nature  of  punishments. 

a.  Penitentiary, 

b.  Flogging  and  other  corporcd  punishments, 

c.  ConiHct  labor, 

d.  Bard  labor, 

e.  House  of  refuge, 

f .  Imprisonment  for  costs. 

g.  Pine  or  imprisonment. 
h.  Special  statute. 

1.  Imprisonment  for  life, 
j.  Disfranchisement  and  forfeiture, 
k.  Ducking  stool. 
1.  Bread  and  water. 
IV.  Punishment  for  particular  crimes, 

a.  Arson  and  burning. 

b.  Assault  and  batteru. 
bb.  Bastardy, 

c.  Burglary. 

cc.  Carrying  coneeaied  wapans. 

d.  Cinnmnn  scold. 
dd.  C(mspiraev, 

e.  Counterfeit  coin. 

f .  Dis(yrderly  houses  and  persons. 

g.  Dueling. 

h.  False  pretenses,  cheats^  and  frauds. 

i.  Fishery  and  game-law  offenses. 

.  j.  ForniccUion, 

k.  Oamhling. 

1.  Highway  offenses, 

m.  Horsestealing, 

n.  Larceny. 

o.  Libel. 

p.  Liquor  laws  offenses, 

q.  Murder  and  manslaughter. 

r.  Nuisance. 

B.  Profane  language. 

t,  Petiury. 

u.  Rape, 

V.  Receiving  stolen  goods. 

w.  Robbery. 

X.  Special  statutory  off enses. 

y.  Unlawful  pul>lications. 
yy.  Vagrancy. 

z.  Violation  of  ordinances. 
V.  ExterU  of  UnUed  States  ConstUution. 
VI.  Increased  jmnishmenU  second  offense. 

The  question  involved  In  this  note  is  confined  to 

the  consideration  of  what  are  cruel  and  unjust 

punishments  wltbin  the  constitutional  inhibition, 

and  does  not  include  cases  wherein  the  excess! ve- 

ness  of  the  sentence  has  been  raised  merely  upon 

the  ground  of  its  exceeding  the  limits  imposed  by 

the  state  legislature,— especially  where  theconstitu- 

tionality  thereof  has  not  been  raised.    There  are, 

however,  quite  a  number  of  cases  wherein  it  has 

been  contended  that  the  sentence  imposed  has 

.  been  too  severe,  or  excessive,  but  the  grounds  of 

.  contention,  whethecconstitutionai  or  otherwise,  do 
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not  appear,  either  from  the  briefs  of  counsel  or  the 
opinions  of  the  court,  and  these  cases  it  has  been 
thought  better  to  include  in  the  note  for  the  rea- 
son that  they  are  very  similar  to  others  in  the 
same  line  wherein  the  constitutional  question  has 
been  raised. 

I.  Constitutional  and  statutory  provisions. 

The  8th  article  of  the  Amendments  to  the  Con- 
stitution of  the  United  States  provides  that  excess- 
ive bail  shall  not  be  required,  nor  excessive  fines 
imposed,  nor  cruel  and  unusual  punishments  In- 
flicted. 

So,  most  of  the  state  Constitutions  contain  a  pro- 
vision dealing  expressly  with  the  subject  of  this 
note,  by  which  cruel  and  unusual  punishments  are 
prohibited.  Such  is  the  case  in  Alabama,  art.  1, 6 16: 
Arkansas,  art.2,  S  9;  California,  art.  1,  §6;  Colorado. 
BiU  of  Rights,  ed.  1896,  art.  2,  fl  20,  p.  196;  Connecticut, 
art.  1.  fl  18;  Delaware,  art.  1,  fl  11;  Florida,  Declara- 
tion of  Rights,  art.  1, 8  8;  Georgia,  art.  1,  •  1,  Y  9;  In- 
diana, art.  1,  fl  16;  Iowa,  art.  1,  6  17;  Kansas,  Bill  of 
Rights,  art.  9;  Kentucky,  Bill  of  Rights,  art.  17; 
Maine,  Declaration  of  Rights,  art.  1,  fl  9:  Maryland, 
Declaration  of  Rights,  art.  16,  fl  25;  Maasachusetts, 
art.  1,  i  2B;  Michigan,  art.  6,  6  81;  Minnesota,  Bill  of 
Rights,  art  1,  fl  5;  Mississippi,  Bill  of  Rights,  art.  8, 
fl  28;  MissouH,  Bill  of  Rights,  art.  2,  8  26;  Nebraska, 
art.  1,  fl  9;  Nevada,  art.  1,  16:  New  Hampshire, 
Bill  of  Rights,  art.  88;  New  Jersey,  art.  1,  9  15, 
Amended,  1879;  art.  1,  i  6,  Amended  1894;  North 
Carolina.  Declaration  of  Rights,  art.  10;  North  Da- 
kota, Declaration  of  Rights,  art.  1,  •  6:  Ohio,  Bill  of 
Rights,  art.  1,  9  9:  Oregon,  BiU  of  Rights,  art.  1, 9 16; 
Pennsylvania.  Declaration  of  Riffhts,  art.  1,  fl  18; 
Rhode  Island,  Amended  Constitution,  art.  1,  •  8; 
South  Carolina,  Declaration  of  Rights,  art.  1, 
838;  Tennessee,  Declaration  of  Rights,  art.  1,  8 16; 
Texas,  art.  1,  8  13;  Virginia,  Bill  of  Rights,  art  1, 
811;  Washington,  Declaration  of  Rights,  art.  1, 
8  U;  West  Virginia,  Bill  of  Rights,  art.  8,  8  6;  Wis- 
oonsin,  Declaration  of  Rights,  art.  1,  S  6. 

And  the  Revised  Statutes  of  Arizona  contain  a 
like  provision  in  8  10  of  the  Bill  of  Rights,  ed.  1887, 
p.  514,  8  285L 

II,  General  principles  governing  punishments. 

a.  Cruel  and  unusual. 

Punishments  are  cruel  when  they  Involve  tor- 
ture, or  a  lingrering  death,  but  the  punishment  of 
death  is  not  cruel  within  the  meaning  of  that  word 
as  used  In  the  Constitution.  Be  Kemmler,  196  C.  S. 
486,  84  L.  ed.  519. 

Cruel  and  unusual  punishments  may  be  said  to 
be  such  as  disgraced  the  civilization  of  former  ages, 
and  made  one  shudder  with  horror  to  read  of  them, 
as  drawing,  queurtering,  burning,  etc,  Whitten  v. 
State,  47  Ga.  297. 

And  such  punishments  as  forbidden  by  the  United 
States  Constitution,  had  special  reference  to  the 
barbarities  of  the  old  law  of  felony.  Robison  v. 
Miner,  68  Mich.  549.  563. 

Tet  punishments  inflicted  by  barbarous  nations 
are  not  cruel  nor  unusual  when  judged  by  their 
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other,  only  oneandone-balf  minutoe  iotervenlD^ 
between  the  commencement  of  any  two  of  them, 
—Hdd.  that  such  a  penalty  Is  an  unusual  and  un- 
reasonable punishment  in  the  sense  of  the  Con- 
stitution. 

(February  24, 1806.) 


APPLICATION  for  the  writs  of  certiorari 
and  habeas  corpus  to  procure  petitioners* ' 
discharge  from  the  custody  to  which  they  had 
been  committed  by  defendant  for  a  Tiola- 
tion  of  a  city  ordinance.  Petitioners  dis- 
charged. 


standards,  and  they  become  so  only  when  meas- 
ured by  the  more  humane  one  of  civilization.  Re 
Bayard,  25  Hun.  549, 61  How.  Pr.  294,300. 

In  Tumipseed  v.  State,  8  Ala.  664, 66r>,  m  constru- 
ing 1 1  of  chap.  6  of  the  Alabama  Penal  Code, 
which  prohibits  cruel  or  unusual  punishment  upon 
a  slave,  and  punishes  the  master  or  other  person 
havinfiT  charge  of  the  slave  upon  conviction 
thereof,  by  fine  and  the  giving  of  security  for  good 
behavior,  the  court  stated  that  to  punish  cruelly 
was  one,  and  unusually  was  another,  breach  of  the 
criminal  law,  the  epithets  not  being  used  synony- 
mously. 

Cruel  as  indicating  the  infliction  of  punishment 
on  either  mind  or  body  is  a  word  of  most  extensive 
application,  yet  every  cruel  punishment  Is  not  per- 
haps unusual,  nor,  perhaps,  can  it  be  assumed  that 
every  uncommon  Infliction  is  cruel.  Tumipseed 
V.  State,  8i{pra. 

The  word  "cruel"  when  considered  in  relation  to 
the  time  when  it  found  place  in  the  Bill  of  Rights, 
meant,  not  a  fine  or  imprisonment,  or  both,  but 
such  as  that  inflicted  at  the  whipping  post,  in  the 
pillory,  burning  at  the  stake,  breaking  on  the 
wheel,  and  the  like.  The  word,  according  to  mod- 
em interpretation,  does  not  affect  legislation  pro- 
viding imprisonment  for  life,  or  for  years,  or  the 
death  penalty  by  hanginV«  or  electrocution,  and  if 
it  did,  the  laws  for  the  punishment  of  crime  would 
give  no  security  to  the  citizen.  Hobbs  v.  State,  182 
Ind.  404,  408, 18  L.  R.  A.  n4. 

It  has  been  stated  that  the  provision  of  the  Con- 
stitution has  application  to  that  class  of  punish- 
ments which  never  existed  in  the  state,  or  that 
class  which  the  public  sentiment  must  be  regarded 
as  having  deemed  as  cruel,  and  any  punishment 
which,  if  ever  employed  at  all,  has  become  alto- 
gether obsolete,  as  unusual.  Ibid.,  quoting  Cooley, 
Const.  Lim. 

The  interdict  of  the  Constitution  against  the  in- 
fliction of  cruel  and  unusual  punishments  applies 
to  such  punishments  as  amount  to  torture,  or  such 
as  would  shock  the  mind  of  every  man  possessed 
of  common  feeling,  such  as  drawing  and  quarter- 
ing the  culprit,  burning  him  at  the  stake,  cutting 
off  his  nose,  arms,  or  limbs,  starving  him  to  death, 
or  such  as  were  inflicted  by  the  act  of  The  English 
Parliament  in  the  23d  year  of  the  reign  of  Henry 
VIII.,  whereby  the  prisoner  was  ordered  to  be 
thrown  into  boiling  water  and  boiled  to  death  for 
the  offense  of  poisoning.  State  v.  Williams,  77  Mo. 
810,  AfBrming  12  Mo.  App.  415. 

The  word  "cruel"  as  used  in  a  mandatory  arti- 
cle of  the  Constitution,  was  intended  to  prohibit  a 
resort  to  the  process  of  torture,  resorted  to  for  so 
many  centuries,  as  a  means  of  extorting  con- 
fessions from  suspected  criminals,  under  the  sanc- 
tion of  the  civil  law,  but  was  never  designed  to 
abridge  or  limit  the  selection  ot  the  law-making 
power  of  such  kind  of  punishment  as  was  deemed 
most  effective  in  the  punishment  and  suppression 
of  crime.    Garcia  v.  Territory,  1 N.  M.  415,  418. 

b.  Leffialative  control. 

The  power  over  the  whole  subject  of  punishment 
for  crime  is  vested  in  the  legislature,  and  the  only 
limitation  upon  its  exercise  is  the  iohlbition  against 
the  infliction  of  cruel  and  unusual  punishments, 
which  are  held  to  mean  those  of  a  barbarous  char- 
acter and  unknown  to  the  common  law,  the  first 
object  of  punishment  being  the  protection  of  so- 
ciety, the  reformation  of  prisoners  being  only  sub- 
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sidiary  and  incidental  to  it.  State  v.  McCauley,  15  * 
Cal.  429.  456,  wherein  the  constitutionality  of  the 
California  act  of  March  21, 1856,  was  assailed  upon 
the  ground,  inter  cdia,  that  it  authorized  a  transfer 
of  convicts  to  private  individuals,  and  a  lease  of 
the  labor  of  future  convicts,  which  was  beyond  the 
power  of  the  legislature;  but  such  law  was  held  not 
to  conflict  with  the  Constitution,  the  punishment 
not  conflicting  with  the  constitutional  provislona 
against  cruel  and  unusual  punishments. 

The  Constitution  has  not  left  the  liberty  of  the 
citizen  of  any  state  entirely  to  the  discretion  or  - 
caprice  of  its  Judiciary,  but  enjoins  upon  ail  that 
unusual  punishments  shall  not  be  inflicted.  People 
V.  Murray,  72 Mich.  10. 

The  legislature  is  ordinarily  the  Judge  of  the  ex- 
pediency of  creating  new  crimes  and  of  prescrib- 
ing penalties,  whether  light  or  severe,  for  pro- 
hibited acts.  Com.  v.  Murphy,  165  Mass.  68,  80  L.  R. 
A.  734. 

And  the  legislature  alone  has  the  power  to  fix 
the  minimum  and  maximum  of  punishment  for  all 
crimes.    People  v.  Smith,  94  Mich.  644,  646. 

So,  in  most  criminal  offenses  the  legislature  has, 
in  the  exercise  of  its  power,  the  right  to  impose  - 
upon  the  court  the  duty  of  graduating  the  punish- 
ment within  those  limits,  according  to  its  own  best 
discretion.  State  v.  Lautensch lager,  22  Minn.  514, 
524. 

It  is  the  duty  of  the  commonwealth  to  promote 
and  protect  the  peace  and  good  order  and  happi- 
ness of  its  citizens  by  enacting  adequate  laws  for 
the  punishment  of  vice  and  crime,  and  to  prevent 
any  practices  that  lead  to  vice  and  crime.  Harper 
V.  Com.  98  Ky.  290. 

And  so  long  as  the  legislature  does  not  provide 
cruel  and  unusual  punishments  for  specific  of- 
fenses, the  Constitution  does  not  put  any  limit 
upon  the  legrislative  discretion.  Whitten  v.  State, 
47  Ga.  297. 

In  Barker  v.  People,  3  Cow.  700, 15  Am.  Dec  3S2, 
20  Johns.  457,  it  was  stated  that  the  power  of  the 
state  legislature,  in  the  punishment  of  crime,  was 
not  a  special  grant  or  limited  authority,  but  a  part 
of  the  legislative  or  sovereign  power  of  the  state, 
to  maintain  social  order  and  to  take  life  and  lib- 
erty and  all  the  rights  of  both  when  the  sacrifice 
was  necessary. 

So,  the  legislature  may  constitutionally  declare 
that  for  any  particular  immoral  or  disorderly  act, 
or  any  act  productive  of  injurious  consequences  or 
inconveniences  to  society,  the  person  committing 
the  same  shall  be  subject  to  a  temporary  privation 
of  his  personal  liberty.  State  v.  Adams,  1  Brev. 
279,283. 

And  the  mode  in  which  a  person  may  be  re- 
strained of  his  personal  liberty  as  a  punishment 
makes  no  difference  so  long  as  it  is  not  unusually 
harsh  or  cruel.    Ibid. 

So,  the  power  of  the  state  to  impose  fines  and 
penalties  for  a  violation  of  its  statutory  require- 
ments is  coeval  with  the  government:  and  the 
mode  in  which  they  should  be  enforced,  whether 
at  the  suit  of  a  private  party,  or  at  the  suit  of  the  ■ 
public,  and  what  disposition  should  be  made  of  the 
amounts  collected  Is  merely  a  matter  of  legislative 
discretion.  Missouri  P.  R.  Co.  v.  Humee,  115  U.  S. . 
512,29L.ed.463. 

The  imposition  and  regulation  of  fines  belong  to 
the  legislature,  and  to  its  discretion  and  Judgment  ^ 
the  widest  latitude  must  be  conceded,  and  snob 
fines  are  to  be  fixed  with  ret erenoe  to  the  object . 
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The  facts  are  stated  in  the  opinion. 
JUr,  John  Q.  Flgrnn  for  petitioners. 

Watkins,  J.,  delivered  the  opinion  of  the 
court: 
Relators  represent  that  on  the  89th  of  No- 


vember, 1895,  they  were  tried  befpre  the  re- 
spondent, judge  of  the  first  recorder's  court 
for  the  parish  of  Orleans,  on  the  charge  of 
having  violated  city  ordinance  No.  11,019  by 
destroying  plants,  etc.,  in  one  of  the  public 
squares;  that,  after  hearing  the  evidence  in 


^hey  are  designed  to  acoomplish,  the  degree  of 
criminality  of  the  offense,  or  the  illegality  or  im- 
policy of  the  act  th(\v  are  intended  to  punish  or 
prevent,  being  elements  which  must  enter  into 
their  consideration.  Southern  Exp.  Ck).  v.  Com., 
Walker,  98  Va.  W,  66. 

There  is  no  express  constitutional  requirement 
that  the  legislature  should  in  enacting  penalties  fix 
the  maximum  penalty,  and  when  such  act  is  not 
done  the  power  to  impose  a  One  is  limited  by  the 
constitutional  provisions  which  prohibit  excessive 
fines  and  cruel  and  unusual  punishments,  and 
therefore,  where  there  is  a  constitutional  provision 
prohibiting  such  fines  and  penalties  the  statute  is 
to  be  read  in  connection  with  it,  such  constitu- 
tional provisions  limiting  the  power  of  the  court 
administering  the  law.  Re  Tell  (Mich.)  3  Det.  L. 
N.  ft57. 

In  Whitten  v.  State,  47  Ga.  297,  it  was  said  that 
the  clause  of  the  Qeorgia  Constitution,  which  de- 
clares that  cruel  and  unusual  punishments  shall  not 
be  inflicted,  was  intended  to  prohibit  the  barbari- 
ties of  quartering,  hanging  in  chains,  and  such 
punishments. 

The  28th  article  of  the  Massachusetts  Declara- 
tion of  Rights,  which  declares  that  no  magistrate 
or  court  of  law  shall  demand  excessive  ball  or 
sureties,  impose  excessive  fines,  or  inflict  cruel  or 
unusual  punishments,  is  directed  to  courts,  and  not 
to  the  legislature.  Sturtevant  v.  Com.  158  Mass. 
506,600. 

And  the  provision  contained  in  the  Texas  Con- 
stitution was  intended  to  relate  specially  to  the  leg- 
islature of  the  state,  and  to  serve  as  a  limitation  on 
the  exercise  of  its  right  to  fix  punishments  for 
the  violations  of  its  laws,  and  binds  the  judicial  de- 
partment of  the  government,  and  may  be  invoked 
by  the  citizen  in  questioning  the  validity  of  a  fegis- 
lative  enactment  or  Judgment  of  the  court.  Mar- 
tin V.  Johnston  (Tex.  Civ.  App.)  33  S.  W.  308,  308. 

The  9th  section  of  the  Virginia  Bill  of  Rights,  de- 
nouncing cruel  and  unusual  punishments,  was 
never  designed  to  control  the  legislative  right  to 
determine,  ad  libitum^  upon  the  adequacy  of  pun- 
ishment, but  was  merely  applicable  to  the  modes  of 
punishment.    Aldridge  v.  Com.  2  Va.  Cas.  447.  449. 

Such  section  was  framed  effectually  to  exclude 
the  wanton  cruelty  of  many  of  the  punishments 
practised  in  other  countries,  so  that  no  future  leg- 
islature should  disgrace  the  Code  of  that  state  by 
the  introduction  of  any  of  those  odious  modes  of 
punishment.    Jhid, 

c.  Discretion  of  court. 

Where  the  legislature  has  given  the  judge  discre- 
tion, and  he  has  acted  within  the  limits  fixed  by  the 
law,  it  may  be  doubted  whether  the  section  of  the 
Bill  of  Rights  prohibiting  excessive  fines  and  cruel 
and  unusual  punishments  would  apply,  for  the 
reason  that  it  may  be  doubted  whether  it  is  the 
province  of  the  court  to  interfere  with  such  discre- 
tion under  any  circumstances,  the  object  of  pun- 
ishment t)eing  to  prevent  crime.  Whitten  v.  State, 
47  Ga,  207. 

Where  the  matter  of  the  amount  of  the  fine  is 
left  to  the  discretion  of  the  court  in  proportion  to 
the  nature  of  the  offense  committed,  and  its  grav- 
ity, it  must  be  presumed  that  the  act  is  constitu- 
tional and  that  such  discretion  will  be  wisely  and 
justly  exercised.  Burgh  v.  State,  McCormick,  108 
Ind.  132. 

So,  where  a  statute  fixes  a  minimum  penalty,  but 
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leaves  or  gives  the  court  or  jury  a  discretion  to  go 
beyond  it,  such  discretion  must  be  exercised  in  rea- 
son and  Justice,  and  in  subordination  to  the  consti- 
tutional provisions  prohibiting  cruel  and  unusual 
punishments.  Martin  v.  Johnston  (Tex.  Civ.  App.) 
33  S.  W.  308.  300. 

The  highest  penalty  which  the  law  allows  may  be 
infiicted  upon  a  defendant  for  breach  of  such  law, 
although  he  was  not  as  a  matter  of  course  liable  to 
such  punishment.    Leech  v.  Waugh,  24  111.  228. 

And  in  a  case  where  the  question  was  whether 
the  penalty  inflicted  upon  a  defendant  under  a 
state  statute  relating  to  the  obstruction  of  a  high- 
way was  not  contrary  to  S  17,  art.  1,  of  the  towa 
Constitution,  it  was  said  that  the  highest  penalty 
possible  under  a  statute  would  not  in  all  cases  be 
excessive,  even  in  the  cade  of  a  heavy  penalty  in- 
fiicted by  statute  for  the  obstruction  of  a  highway, 
where  such  obstruction  might  result  In  loss  of  life, 
or  property,  or  both,  the  statute  itself  not  impos- 
ing the  particular  fines,  but  the  court,  in  the  exer- 
cise of  its  discretion,  imposing  it  as  authorized  by 
the  statute.  State  v.  Teeters  (Iowa)  66  N.  W.  764, 
756. 

The  question  as  to  what  the  precise  limit  of  the 
power  of  the  judge  to  punish  is  cannot  be  pre- 
scribed, and  the  Constitution  does  not  fix  it,  nei- 
ther do  precedents,  neither  can  the  court  upon  ap- 
peal, and  it  ought  not  to  be  fixed  but  left  to  the 
Judge  who  inflicts  it,  under  the  circumstances  of 
each  case,  and  it  ought  not  to  be  Interfered  with 
except  when  the  abuse  is  palpable.  State  v.  Fettle, 
80  N.  C.  367,  360, 30  Am.  Rep.  88;  SUte  v.  Driver,  « 
N.C.428. 

The  discretion  Imposed  upon  the  court  in  fix- 
ing the  period  of  punishment,  is,  however,  a  legal, 
and  not  an  arbitrary,  discretion,  and  must  be  exer- 
cised within  the  limits  of  the  Constitution  and  the 
laws.    State  v.  Reid,  106  N.  C.  714. 

The  fact  that  the  penalty  fixed  by  law  is  greater 
than  the  judge  has  assessed,  and  that  he  in  his 
discretion  has  lessened  it,  though  not  so  much  as 
defendant's  counsel  thought  it  ought  to  havebeen« 
is  no  ground  for  holding  it  excessive,  cruel,  or  un- 
usual within  the  meaning  of  the  Constitution. 
Whitten  V.  State,  47  Ga.  207. 

Tet  where  the  punishment  for  an  offense  is  for  a 
term  of  years  to  he  fixed  by  the  Judge,  it  should 
never  be  made  to  extend  beyond  the  average  age 
of  persons  in  prison  life,  which  seldom  exceeds 
twenty-five  years.    People  v.  Murray,  72  Mich.  10. 

The  court  may  in  the  discretion  of  the  judge 
adapt  the  decree  of  whipping  to  the  crime,  but  the 
law  must  have  previously  designated  that  spe- 
cies of  punishment;  and  wherever  the  law  has  al- 
ready determined  and  fixed  the  nature  of  the  pun- 
ishment, its  duration  and  quantity  must  depend 
upon  the  discretion  of  the  court  according  to  the 
circumstances  of  the  case.  State  v.  Kearney,  1 
Hawks  (N.  C.)  53.  66. 

In  Durham  v.  State,  80  Tenn.  723,  782,  it  Is  stated 
that  where  a  conviction  is  for  a  misdemeanor,  and 
the  punishment  is  not  prescribed  by  statute,  the 
trial  judge  may  punish  by  a  fine  not  exceeding  $60 
and  Imprisonment  not  exceeding  one  year,  either, 
or  both,  in  bis  discretion,  and  that  such  punishment 
does  not  violate  any  constitutional  privilege,  a 
wide  discretion  l)eing  reposed  in  the  magistrate  so 
as  to  enable  him  to  graduate  punishment  with 
some  regard  to  the  circumstances  of  the  particular 
case,  such  discretion  as  to  the  nature  and  duration 
of  the  punishment  t)eing  committed  to  a  Judge 
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said  case,  the  respondent  found  them  (Tuilty, 
and  sentenced  them  **on  seventy-two  different 
counts  to  pay  a  fine  of  $10,  or,  in  default  of 
payment  of  said  fine,  to  imprisonment  in  the 
parish  prison  for  a  period  of  thirty  days  on 


each  and  every  count,  making?  a  total  fine  in- 
flicted on  each  and  every  one  of  relators  of 
$720,  or  in  default  of  payment  of  said  fine, 
imprisonment  in  the  parish  prison  for  a  pe- 
riod of  2,160   days, — nearly  six    years;  that 


without  any  yiolation  of  the  constitutional  pro- 
viso. 

And  where  the  question  was  raised  as  to  the  cod- 
stitutionality  of  the  penalty  Imposed  under  §  ISSSQ 
of  the  Virginia  Code,  the  contention  being  that  the 
same  violated  the  provisloos  relating  to  excessive, 
cruel,  and  unusual  punishments,  the  court  stated 
that  the  question  as  to  an  excessive  fine  was  a  ju- 
dicial one  and  did  not  affect  the  validity  of  a  state 
statute,  and  that  when  any  fine  was  imposed  by  a 
Jury  the  court  in  Its  power  to  correct  might  annul 
it  In  accordance  with  the  letter  and  spirit  of  the 
Bill  of  Rights.  Southern  Exp.  Co.  v.  Com.,  Walker, 
9SVa.5e,66. 

It  is  the  right  and  duty  of  a  Jury.  In  fixing  the 
amount  of  punishment,  to  act  according  to  their 
dlsoretlon  on  the  trial  of  common-law  offenses, 
and  such  right  has  never  been  questioned.  Such 
right,  however,  was  never  meant  to  be  exercised 
in  an  arbitrary  manner,  but  to  be  controUed  and 
apportioned  according  to  the  enormity  of  the  of- 
fense committed,  and  verdicts  given  under  the  in- 
fluence of  passion  or  for  excessive  puuisbments 
will  be  set  aside.    Bottom  v.  Com.  98  Ky.  17. 

The  discretion  given  to  the  court  by  the  Virginia 
statute  of  1828,  with  regard  to  the  infliction  of 
stripes  upon  the  person  convicted  under  the  pro- 
visions thereof.  Is  a  sound  discretion.  Com.  v.  Wy- 
att,  6  Hand.  ( Va.)  684,  700. 

For  the  purpose  of  determining  whether  punish- 
ment  Is  or  is  not  cruel  and  unusual,  within  the 
meaning  of  the  state  Constitution,  there  must  be 
some  standard  by  which  it  should  be  adjudged;  and 
it  is  but  Just  to  hold  that  when  a  state  has  by  a 
general  law  created  a  crime  and  fixed  the  maxi- 
mum of  its  punishment,  a  special  statute  operat- 
ing only  in  localities,  or  upon  particular  Individu- 
als, whereby,  for  no  perceptible  reason,  the  same 
Identical  crime,  which  exists  in  the  violation  of  a 
statute  applicable  to  the  whole  state,  can  therein, 
or  In  those  persons,  be  punished  with  double  the  se- 
verity that  it  could  be  elsewhere  in  the  same  state,  is 
within  the  constitutional  prohibition.  Re  Bayard, 
25  Hun,  549.  61  How.  Pr.  294,  800. 

In  no  case,  however,  should  the  sentence  exceed 
the  bounds  of  just  punishment,  as  little  reformation 
may  be  expected  from  a  prisoner  smarting  under  a 
disproportionate  and  unjust  sentence.  Charles  v. 
State,  27  Neb.  881. 

So  penalties  must  be  fixed  with  regard  to  the 
offense,  and  cannot  all  be  thrown  in  together,  largre 
and  small,  under  the  same  method  of  punishment. 
Re  Frazee.  63  Mich.  396.  406. 

In  Godf rey*s  Case,  6  Coke,  44a,  it  is  said  that  the 
reasonableness  of  a  fine  is  to  be  adjudged  by  the 
justices,  and  if  it  appears  to  them  to  be  excessive.  It 
Is  against  law  and  not  binding,  excessive  distress 
being  prohibited  by  the  common  law. 

And  any  fine  or  forfeiture  is  unusual  which  has 
not  some  limitation  of  value,  and  any  punishment 
Is  unusual  which  forfeits  any  civil  rights.  Robi- 
Bon  V.  Miner,  68  Mich.  549.  563. 

So,  any  fine  or  penalty  is  excessive  which  seri- 
ously impairs  the  ability  of  gaining  a  business 
livelihood.    Ibid. 

In  State  v.  Driver,  78  N.  C.  428,  4^,  the  court 
stated  that  it  was  clear  that  what  was  greater  than 
had  ever  been  prescribed,  or  known,  or  inflicted  as 
a  punishment,  must  be  excessive,  cruel,  and  un- 
usual. 

A  state  law  prescribing  punishments  for  crimes 
committed  within  a  certain  locality  must  be  judged 
by  its  own  general  standard,  and  Its  right  to  change 
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such  general  standard  Is  unquestioned,  but  its 
power  to  select  localities  or  individuals  for  greater 
or  more  severe  penalties  than  could  be  inflicted 
elsewhere  and  upon  others  is  most  emphatically 
denied  because  of  the  constitutional  provisions 
prohibiting  cruel  and  unusual  punishments.  Be 
Bayard,  supra. 

When  the  general  law  has  in  plain  words  declared 
what  should  be  the  maximum  of  punishment  for  a 
particular  crime  all  over  its  jurisdiction,  and  has 
thus  proclaimed  and  declared  a  sufficiency  of  the 
penalty  thereby  Imposed  for  the  offense,  a  special 
statute  which  excepts  from  the  operation  of  the 
general  law  a  small  portion  of  the  state,  and  gives 
to  a  local  magistrate  within  such  excepted  district 
power  to  inflict  double  that  punishment  for  the 
same  crime  when  committed  therein,  is  unconsti- 
tutional and  void.    Ibid, 

It  is  not  the  produce  of  the  courts  to  deal  with 
the  policy  of  the  law,  as  that  belongs  to  the  legis- 
lature, which  is  composed  of  the  representatives 
of  the  people,  who  alone  have  the  right  to  voice 
the  sentiments  of  the  people  In  public  enactments, 
and  when  such  sentiments  are  enadted  into  law,  the 
only  province  of  the  court  Is  to  determine  their  va- 
lidity under  the  Constitution.  People  v.  Morris, 
80Mich.687,8L.  H.  A.686. 

It  devolves  upon  the  legislature  to  flx  the  punish- 
ment for  crime,  and  in  the  exercise  of  their  judg- 
ment great  latitude  must  be  allowed,  and  courts 
may  reasonably  Interfere  only  when  the  punish- 
ment is  so  unreasonable,  or  so  cruel,  as  to  meet  the 
disapproval  and  condemnation  of  the  conscience 
and  reason  of  men  generally.  State  v.  Becker,  8 
S.  D.  29. 

But  the  court  has  no  right  to  say  that  the  pun- 
ishment is  cruel  and  unconstitutional,  unless  It 
clearjy  and  manifestly  so  appears.  Harper  v.  Com. 
98Ky.290. 

When  a  statute  Is  challenged  as  In  conflict  with 
the  fundamental  law,  a  clear  and  substantial  con- 
flict must  be  found  to  exist  to  justify  its  condem- 
nation.   People  V.  Morris,  supra. 

The  Pennsylvania  act  of  1790  abolished  all  Infa- 
mous and  disgraceful  public  punishments  for  all 
classes  of  minor  offenses  and  misdemeanors.  The 
pillory,  tumbrel,  and  ducking  stool  belong  to  that 
class,  and  being  punishments  Inflicted  in  a  barbar- 
ous age  were  abolished  thereby,  even  if  they  ever 
existed  in  the  state.  Ciellans  v.  Com.  8  Pa.  288, 
228. 

In  Miller  v.  Woods,  28  Neb.  200, 209,  which  was  an 
action  for  false  imprisonment,  in  which  the  de- 
fendant was  required  to  give  bail,  although  there 
was  no  point  made  in  the  case  as  to  its  excessive- 
ness,  yet  the  court  drew  attention  to  art.  1,  6  9,  of 
the  Nebraska  Constitution  relating  to  excessive 
bail  and  cruel  and  unusual  punishments. 

III.  Nature  of  punighmenU. 
a.  Penitentiary. 
With  regard  to  punishment  by  imprisonment  in 
a  penitentiary  it  may  as  a  general  rule  be  stated 
that  it  is  not  such  cruel  and  unusual  punishment  as 
is  forbidden  by  the  Constitutions  of  the  various 
states,  being  Imposed  for  crimes  less  than  capital 
committed  against  persons  or  property  or  the  safety 
of  well-ordered  society,  which  in  legislative  esti- 
mation amount  to  felony.  State  v.  Williams,  77 
Mo.  310,  Affirming  12  Mo.  App.  416,  in  which  case  it 
was  contended  that  a  punisment  of  two  years  in  a 
penitentiary  upon  conviction  of  obtainin^r  money 
by  false  and  fraudulent  representations  was  within 
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all  the  evidence  elicited  was  such  as  had  been 
adduced  oq  the  trial  of  the  first  affidavit; 
that  at  the  same  time  and  on  the  same  evi- 
dence, which  was  taken  down  in  shorthand 
at  the  said  trial,  and  constitutes  a  part  of  the 


record  [the  respondent],  committed  your  re- 
lators to  the  criminal  court  on  a  single  charge, 
which  was  subsequently  disposea  of."  etc. 
Relators  further  aver  '*that  the  offense  charged 
was  continuous,  and  could  not,  from  its  very 


the  constitutional  Inhlhition,  but  the  court  held 
otherwise. 

It  has  been  so  far  upheld  as  to  call  for  its  Inflic- 
tion in  order  to  stop  gambling;  the  court  in  Harper 
V.  Com.  88  Ky.  t290,  stating  that  if  it  required  a  sen- 
tence of  cooflnement  In  the  penitentiary  and  dis- 
franchisement to  prevent  such  practice,  it  was  the 
duty  of  the  legislature  in  its  constitutional  right  to 
enact  such  a  law,  such  body  being  the  necessary 
Judge  of  the  adequacy  of  the  penalty  to  prevent 
the  crime. 

So,  in  Lillard  v.  State,  17  Tex.  App.  114, 119,  con- 
finement in  a  penitentiary  was  held  to  be  not  an 
excessive,  cruel,  or  unusual  punishment  for  horse 
stealing,  such  offense  having  been  always  so  pun- 
ished in  that  state,  the  same  in  some  countries  being 
punishable  by  capital  punishment. 

And  so  where  the  legislature  bad  fixed  the  pun- 
ishment for  manslaughter  in  the  first  degree  at 
imprisonment  in  the  territorial  prison  for  not  less 
than  four  years,  but  fixed  no  maximum  punish- 
ment, the  court  stated  that  a  sentence  of  fifty 
years^  imprisonment  In  the  penitentiary  was  not 
as  a  matter  of  law  cruel  and  inhuman  per  m,  the 
legislature  having  left  the  maximum  punishment 
wholly  to  the  discretion  of  the  court,  so  that  it 
might  be  for  any  period  within tbe  probable  life  of 
the  person  convicted.    Jones  v.  Territory  (Ok  la.) 

43  Pac.  1072. 

Again,  where  there  was  reason  to  believe  that 
the  defendants  were  habitual  criminals  whose 
prey  was  mankind,  a  sentence  of  twenty-five  years 
in  the  penitentiary  for  robbery  in  tbe  first  degree 
was  held  not  to  be  exceesive.  even  though  such 
term  was  tantamount  to  a  life  estate  in  the  peni- 
tentiary, the  court  intimating  that  even  a  life  im- 
prisonment in  such  a  case  might  be  properly 
granted,— especially  where  tbere  was  no  Indication 
of  prejudice  or  passion  on  the  part  of  the  court. 
State  V.  Levy,  138  Mo.  664. 

And  BO  it  would  appear  that  sucb  sentences  will 
not  be  looked  upon  as  excessive  or  cruel  or  un 
usual,— especially  where  there  is  no  abuse  of  discre- 
tion on  the  part  of  tbe  court  in  fixing  the  same. 
Weinecke  v.  State,  84  Neb.  14. 

And  where  one  was  convicted  of  unlawfully  and 
feloniously  engaging  in  the  business  of  dissemi- 
nating a  newspaper  devoted  to  public  scandal  and 
dealings  of  an  improper  character  showing  im- 
moral conduct  a  sentence  of  two  years  in  the  peni- 
tentiary was  held  not  to  come  within  the  provi- 
sions of  the  Missouri  Constitution  which  prohibits 
such  punishment.  State  v.  Van  Wye  (Mo.)  87  8. 
W.  »88, 942. 

Again,  a  sentence  for  five  years  In  the  peniten- 
tiary upon  a  conviction  of  rape  was  held  not  to  vi- 
olate the  provisions  of  tbe  Kansas  Constitution, 
although  it  might  be  considered  severe,  and  was 
in  fact  much  severer  than  that  imposed  for  of- 
fenses of  much  greater  magnitude.  State  v.  White, 

44  Kan.  614. 

So.  a  life  sentence  imposed  for  a  similar  offense 
was  held  not  to  contravene  the  provisions  of  tbe 
Massachusetts  statutes.  Com.  v.  Murphy,  165  Mass. 
66,  80  L.  R.  A.  734. 

And  it  maybe  stated  that  in  cases  involving 
such  grave  offenses  as  rape  imprisonment  in  tbe 
penitentiary  has  been  virtually  upheld  even  though 
such  sentence  may  amount  to  the  maximum  of  a 
legal  penalty.  State  v.  Hilsabeck,  132  Mo.  348, 
wherein  the  court  stated  that  it  was  less  than  the 
prisoner  deserved. 

And  especially  is  this  so  where  the  offense  showed 
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an  exhibition  of  an  abandoned  and  wicked  desire. 
State  v.  Berzaman,  10  Wash.  277. 

But  such  an  imprisonment  for  fifty  years  has 
been  held  too  severe,  as  reaching  beyond  the  nat- 
ural life  ot  the  prisoner,  where  the  facts  showed 
tbat  the  crimes  scarcely  reached  the  grade  of  the 
crime  charged  (rape),— especially  where  there  were 
no  aggravating  circumstances,  no  serious  injury 
being  done.    People  v.  Murray,  72  Mloh.  10. 

Again,  in  a  case  where  the  testimony  was  con- 
flicting and  It  was  claimed  improper  evidence  was 
admitted  upon  tbe  trial  a  sentence  of  twelve 
years  imposed  upon  a  person  convicted  of  such 
crime  was  held  to  contravene  the  provisions  of  the 
Nebraska  Constitution.  Fager  v.  State,  22  Neb.  832, 
840,  in  which  case  the  court  reduced  the  sentence 
to  six  years. 

b.  Flogging  and  other  corjxiral  punishments. 

With  respect  to  the  punishment  of  flogging  or 
whipping  it  has  been  stated  that  where  such  pun- 
ishment has  been  left  to  the  discretion  of  the  Judge 
the  same  may  be  inflicted,  but  only  where  the  law 
has  designated  tbat  species  of  punishment;  and 
further,  that  wherever  tbe  law  has  already  deter- 
mined and  fixed  the  nature  of  the  punisbment  its 
duration  and  quantity  must  depend  upon  the  dis- 
cretion of  the  court  according  to  the  circum- 
stances. State  V.  Kearney,  1  Hawks  (N.  C.)  58,  66; 
Com.  V.  Wyatt,  6  Rand.  (ya.)aB4,  700. 

In  the  latter  case  the  constitutionality  of  the 
Virginia  statute  of  1828  was  questioned,  but  the 
court  held  it  constitutionaL  By  such  statute  the  de- 
fendant court  in  its  discretion  might  impose  the 
punishment  of  whipping  to  be  Inflicted  at  different 
times  wltb  a  provision  that  not  more  than  thirty- 
nine  stripes  should  be  administered  at  any  one 
time.    Com.  v.  Wyatt,  supra. 

So,  in  Foote  v.  State,  69  Md.  284,  267,  the  constitu- 
tionality of  the  Maryland  act  of  1882,  chap.  20, 
which  imposes  the  penalty  of  whipping,  was  de- 
clared not  unconstitutional,  and  a  sentence  of 
seven  lashes  imposed  for  a  brutal  assault  and  beat- 
ing of  a  wife  was  upheld. 

And  again,  the  laws  of  Mexico,  which  impose  a 
penalty  of  not  less  than  thirty  nor  more  than  sixty 
lashes  for  mule  stealing,  were  upheld  in  Garcia  v. 
Territory,  1  N.  M.  415,418,  as  not  being  contrary 
to  the  Constitution. 

And  the  same  has  been  held  witb  respect  to  the 
Virginia  statute  of  1823.  Aldridge  v.  Com.  2  Va. 
Cas.  447.  449,  in  which  case  the  prisoner,  guilty  of  the 
larceny  of  bank  notes,  was  sentenced  to  thirty-nine 
lasbes. 

But  corporal  punishment  has  been  held  uncon- 
stitutional as  in  the  case  of  Ely  v.  Thompson,  8  A. 
K.  Marsh.  70,  74,  wherein  the  law  which  subjected  a 
free  person  of  color  to  corporal  punishment  for 
raising  his  hand  in  opposition  to  a  white  person  and 
in  self-defense  was  held  unconstitutional  and  cruel. 

So,  in  the  case  of  Cornell  v.  State,  6  Lea,  624, 629, 
tbe  court,  although  it  did  not  directly  pass  upon 
the  question,  looked  upon  corporal  chastisement 
by  the  infliction  of  blows  on  the  bare  back  as  in 
the  nature  of  a  cruel  or  unusual  punishment,  ex- 
cept in  cases  where  it  was  strictly  authorized  by 
the  legislature,  the  dignity  of  the  state  not  demand- 
ing severity,— especially  in  cases  where  the  proper 
line  of  duty  had  been  left  uncertain  by  the  consti- 
tutional authorities.  Tbe  case  of  Smith  v.  State.  8 
Lea,  744,  is  to  the  same  effect. 

It  has  been  expressly  held  to  be  cruel  and  un- 
usual punishment  to  chain  a  prisoner  by  the  neck 
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nature,  have  been  divided  into  a  number  of 
offenses;  that  the  evidence  on  the  trial  of  the 
cause  did  not  warrant  the  separation  and  di- 
vision of  the  charire  in  the  manner  and  form 
adjudged  by  the  [respondent];  that  the  com- 


mitments charge  your  relators  with  having 
committed  these  different  offenses,  seventy- 
two  in  number,  at  an  interval  of  one  and  one- 
half  minutes  between  each  and  every  offense; 
that  the  evidence  did  not  and  does  not  show 


with  a  trace  chain  and  padlock  go  that  he  could 
neither  He  nor  sit  down,  as  where  be  was  left  so 
chained  in  darkness  for  several  hours  in  the  niffht. 
the  court  statint;  that  it  was  the  duty  of  the  court 
by  appropriate  action  to  protect  prisoners  from 
such  arbitrary  oppression.  Re  Blrdsoni;,  39  Fed. 
Rep.  509.  4  L.  R.  A.  828. 

Afirain.  in  State  v.  Kearney,  1  Hawks  (N.  C.)  53, 
65,  a  punishment  by  whipping  was  held  to  be  ex- 
cessive when  imposed  upon  one  convicted  of  man- 
slaughter and  fined  $256  in  addition  to  such  whip- 
ping, the  court  statmg  that  such  punishment 
should  be  restricted  to  Infamous  crimes. 

But  in  United  States  v.  Collins,  2  Curt.  C.  C. 
194,  flogging  was  held  not  to  t)e  a  cruel  and  unusual 
punishment  within  the  meaning  of  the  3d  section 
of  the  act  of  March  3, 1836  (4  Stnt.  at  L.  778),  under 
whicbstatute  the  master  of  a  vessel  was  Indicted 
for  inflicting  on  one  of  the  crew  a  cruel  and  un- 
usual punishment,  the  court  stating  that  such 
punishment  was  not  of  the  kind  against  which  the 
particular  words  of  the  act  were  directed. 

c.  Omvict  labor. 

The  legislative  power  to  let  and  hire  the  labor  of 
convicts,  and  whenever  necessary  or  expedient  to 
transfer  them  from  one  place  of  confinment  in  the 
state  to  another,  has  never  been  denied,  and  a  stat- 
ute which  gives  such  power  does  not  create  a 
greater  or  more  excessive  punishment  than  im- 
posed upon  them,  and  Is  not  therefore  contrary  to 
the  constitutional  provision  inhibiting  the  in- 
fliction of  cruel  and  unusual  punishments.  Mason 
&  F.  Co.  y.  Main  Jelilco  Mountain  Coal  Co.  87  Ky. 
407,476. 

So,  the  imposition  of  labor  as  a  means  of  disci- 
pline and  a  measure  of  health  is  neither  cruel  nor 
unusuL,  as  it  operates,  when  rightly  regulated,  as  a 
mitigation  rather  than  an  aggravation  of  the  pun- 
ishment involved  in  imprisonment,  and  is  not  of 
itself  disgraceful  or  degrading,  but  beneficial  and 
humane.    Durham  v.  State,  89  Tenn.  723, 782. 

The  imposition  of  latior  as  part  of  a  sentence  to  a 
certain  degree  compels  crime  to  support  itself,  and 
is  a  valuable  addition  to  the  force  of  law  and  order, 
and  the  fact  that  it  may  be  imposed  in  the  discre- 
tion of  the  court  operates  to  widen  the  power  of 
graduating  sentences  to  meet  the  merits  of  the  par- 
ticular cases.    Ibid. 

In  a  case  where  the  constitutionality  of  the  Cali- 
fornia act  of  March  21,  1856,  was  attacked  upon 
the  ground,  inter  alia,  that  it  authorized  a  transfer 
of  convicts  to  private  individuals  and  a  lease  of  the 
lat)or  of  future  convicts,  it  was  held  that  the  con- 
viction of  a  criminal  subjects  him  to  a  constitu- 
tional involuntary  servitude,  and  the  labor  imposed 
upon  him  and  the  proceeds  of  it  belong  to  the  state 
and  may  be  disposed  of  in  such  a  way  as  the  legis- 
lature in  its  discretion  may  determine;  and  it  is 
therefore  within  the  province  of  the  legislature  to 
provide  for  the  leasing  out  of  the  labor  of  con- 
victs, the  same  not  being  cruel  or  unusual  punish- 
ment within  the  meaning  of  the  Constitution. 
State  V.  McCauley.  15  Cal.429,  455. 

And  therefore  a  sentence  imposed  upon  one  con- 
victed under  the  South  Carolina  bastardy  act,  and 
sentenced  to  serve  as  a  bondman  or  an  apprentice 
for  a  term  not  exceeding  four  years.  Is  not  a  cruel 
or  unusual  punishment  within  the  meaning  of  the 
state  Constitution.  Sute,  v.  Adams,  1  Brev.  279, 
283. 

In  Topeka  v.  Boutwell,  53  Kan.  20,  27  L.  R.  A.  503, 
It  was  held  that  a  city  ordinance  whereby  prisoners 
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who  were  commited  to  the  state  prison  for  the 
violation  of  l^-lawR  or  ordinances  were  to  be  em- 
ployed at  labor,  either  on  the  streets  or  public 
works  of  the  city,  or  in  a  public  or  private  place, 
for  which  credit  at  a  certain  amount  a  day  was  to 
be  given  to  them  for  the  work  done,  was  not  con- 
trary to  the  Constitution  of  the  state  of  Kansas,  or 
to  that  of  the  United  States. 

But  it  has  been  held  that  a  sentence  imposed 
upon  one  convicted  before  a  Justice  of  the  peace 
without  a  Jusy,  for  carrying  a  concealed  weapon, 
to  pay  a  fine  of  $25  or  be  imprisoned  in  the  county 
Jail,  and  made  to  perform  hard  labor  on  the  public 
works  of  the  city  in  the  chain  gang  for  a  period  of 
thirty  days,  in  so  far  as  it  requires  the  defendant 
to  work<Ai  such  gang,  is  contrary  to  the  provisions 
of  tbe  South  Carolina  Constitution,  and  void. 
State  V.  Williams.  40  S.  C.  3ra,382. 

In  Berry  v.  Brislan,  86  Ky.  5,  9,  10,  it  was  held 
that  confinement  of  offenders  against  city  charters 
and  their  by-laws  and  ordinances  until  the  fines 
and  costs  were  discharged  by  labor  or  otherwise 
were  not  in  conflict  with  either  the  state  or  Fed- 
eral Constitutions. 

And  in  Ex  parte  Bedell,  20  Mo.  App.  125,  131,  the 
punishment  of  one  convicted  for  violating  the  city 
ordinance,  whereby  he  was  compelled  to  work  on 
the  public  streets,  was  held  valid,  and  the  city  or- 
dinance imposing  the  same  was  found  to  be  con- 
stitutional, several  state  laws  inflicting  it  in  certain 
contingencies. 

And  again,  in  Morgan  v.  State,  47  Ala.  34, 37,  it 
was  held  to  be  no  violation  of  the  Constitution  to 
compel  the  payment  of  costs  upon  a  conviction  of 
an  assault  and  battery,by  hard  work  for  the  county, 
where  the  defendant  had  been  fined  and  ordered  to 
pay  the  costs,  and  had  refused  to  do  so. 

So,  a  sentence  to  six  months  in  the  chain  gang 
was  held  not  to  be  too  great  a  punishment  for  one 
convicted  of  having  assaulted  and  beaten  persons 
w  ho  were  physically  half  his  equal.  Baker  v.  State, 
94  Ga.  700. 

And  a  similar  ponisbment  was  upheld  in  State  v. 
Haynie,  118  N.  C.  1265. 

A  sentence  by  which  tbe  father  of  an  llligitimate 
child  was  compelled  to  work  on  tbe  public  roads  for 
a  longer  period  than  Is  necessary  to  secure  the  pay- 
ment of  the  costs,  fine,  and  allowance,  was  held  to 
contravene  the  provisions  of  tbe  North  Carolina 
Constitution,— especially  where  it  grossly  exceeded 
tbe  period  necessary  for  earning  the  amount  so 
due.    State  v.  Nelson,  119  N.  C.  797. 

d.  Hard  labor. 

Imprisonment  in  the  penitentiary  at  hard  labor 
is  not  of  itself  a  cruel  or  unusual  punishment, 
within  the  meaning  of  B  9  of  the  Bill  of  Rights  of 
the  Constitution  of  Kansas,  it  being  a  punishment 
resorted  to  ever  since  that  state  bad  any  existence, 
and  one  common  in  all  civilized  countries.  State 
V.  White,  44  Kan.  514,  521. 

Hard  labor  is  not  an  unusual  or  cruel  punish- 
ment.   Durham  v.  State,  89  Tenn.  723, 782. 

And  it  has  been  stated  that  hard  labor  in  itself  is 
not  Infamous  or  degrading,  but,  on  the  contrary, 
is  ennobling,  and  is  the  foundation  upon  which  re- 
poses all  true  progress  in  mental  and  moral  de- 
velopment. 

**An  angePs  wings  would  droop  if  long  at  rest. 

And  God  himself.  Inactive,  were  no  longer  blest.** 
—the  infamy  and  degradation  consisting  in  its  be- 
ing involuntary.    The  distinction  being  the  differ- 


n896. 


State,  «  ret.  Garvey,  v.  Whttaker. 


567 


any  such  condition  of  things  and  said  specific 
^emarkations  of  time  and  division  and  subdi- 
visions of  the  charge  were  the  result  of  ille- 
gal, arbitrary,  and  unjust  action  of  the  [re- 
spondent] judge,  unwarranted  either  in  law  or 


by  the  facts  of  the  case."  as  shown  by  the  evi- 
dence at  the  trial.  Relators  aver  that  there  is 
no  appeal  from  the  respondent's  decree,  and 
they  can  only  obtain  relief  by  invoking  the  su- 
pervisory powers  of  this  court;  that  they  have 


ence  between  liberty  and  slavery.  People  v.  Han- 
rahan,  75  Mich.  021.  4  L.  R.  A.  751. 

But  in  a  dissenting  opinion  in  Durham  v.  State, 
•  89Tenn.  749,  Justice  Snodg^rass  stated  that  the  ef- 
fect of  art.  1,  9 10,  of  the  Tennessee  Constitution, 
which  prohibits  cruel  and  unusual  punishment, 
was  to  leave  in  the  hands  of  the  circuit  Judsre  the 
same  power  he  then  had  tb  imprison,  and  no  more 
than  he  orig^inaUy  had  before  its  first  adoption,  and 
therefore  as  he  could  not  imposo  hard  labor  when 
the  (institution  was  adopted,  he  could  not  do  it 
'  then,  for  the  reason  that  it  was  cruel  and  unusual 
punishment. 

And  where  the  offense  charged  was  the  receiving 
-of  a  bribe  for  his  vote  at  an  election,  which  of- 
fense was  denounced  by  §  11  of  art.  12,  chap.  38,  of 
Ky.  Qen.  Stat.,  and  the  punishment  was  a  fine  of 
from  fBO  to  $500,  and  exclusion  from  office  and 
-suffrage,  it  was  held  that  punishment  at  hard  lal>or 
could  not  be  imposed  in  addition  to  the  punishment 
•of  exclusion  from  office  and  suffrage.  Eldridge  v. 
Com.  87  Ky.  a05.  367. 

So,  where  a  sentence  provided  for  Imprisonment 
in  a  state  prison  at  hard  lat)or  for  the  purpose  of 
enforcing  the  payment  of  a  fine,  it  was  held  void 
for  the  reason  that  it  was  unauthorized;  but 
whether  the  constitutional  question  is  raised  or  not 
is  not  shown.    Ex  parte  Arras,  78  Cal.  304. 

But  in  Morgan  v.  State,  47  Ala.  34,  87,  a  sentence 
Imposing  hard  work  for  the  county  to  compel  the 
payment  of  coets  Imposed  upon  one  convicted  of 
.an  assault  and  battery  was  held  not  to  be  unconsti- 
tutional. 

So,  a  sentence  of  three  years  and  nine  months  in 
the  penitentiary  at  hard  lal)or,  imposed  upon  one 
'Convicted  of  larceny,  was  upheld,  even  though  the 
articles  stolen  might  not  of  themselves  call  for  the 
infliction  of  so  great  a  penalty,  the  circumstances 
of  the  case  showing  other  thefts  on  the  same  night 
^y  the  same  defendant,  who  was  one  of  an  organ- 
ized gang.    State  v.  Hall  (Iowa)  06  N.  W.  726,  727. 

Again,  a  sentence  of  ten  years  at  hard  labor  in 
■the  house  of  correction  upon  a  conviction  of  petit 
larceny  was  held  not  excessive,  in  Nelson  v.  Peo- 
ple, 88  Mich.  018,  QS2,  the  court  stating  that  to  limit 
41  punishment  in  such  cases  to  fine  and  imprison- 
ment for  three  months  would  be  a  mere  mockery 
of  Justice. 

And  a  similar  sentence  imposed  upon  one  charged 
with  an  assault  with  an  intent  to  kill,  but  con- 
victed of  assault  only,  was  upheld  as  constitutional 
in  O'Neil  v.  (Dom.  165  Mass.  446. 

So,  imprisonment  at  hard  labor  in  the  house  of 
•correction  for  three  months  for  the  violation  of  a 
•statute  regulating  the  sale  of  intoxicating  liquors 
was  upheld  as  constitutional  in  Pervear  v.  Massa- 
ohusetts,  72  V.  S.  5  Wall.  476, 18  L.  ed.  606. 

But  a  sentence  to  hard  labor  on  the  public  works 
of  the  city  in  the  chain  gang  for  thirty  days,  im- 
posed by  a  Justice  upon  a  conviction  of  carrying  a 
deadly  weapon,  was  held  unconstitutional  in  so  far 
4IS  it  imposed  hard  labor,  in  State  v.  Williams,  40  S. 
C.  873^  382. 

And  in  State  v.  Smith,  5  Day,  175,  179,  the  court 
intimated  that  if  through  infirmity  it  appeared  to 
be  inhuman  or  improper  to  confine  a  prisoner  at 
hard  labor  immediately  upon  conviction,  the  court 
should  postpone  his  confinement  to  a  future  day. 

e.  House  of  refuoe. 

A  commitment  of  a  person  under  the  age  of  six- 
teen to  the  house  of  refuge,  there  to  remain  until 
iie  attains  his  majority,  does  not  partake  of  the 
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degradation  of  physical  suffering  to  which  persons 
are  subject  usually  in  prisons,  its  discipline  being 
reformatory,  the  authority  given  to  such  institu- 
tions being  beneficial  in  its  effect  on  the  individ- 
ual prisoner  and  on  society,  and  in  relation  to  the 
former  the  exercise  of  the  authority  amounts  to  a 
commutatiAD  of  the  ordinary  punishment.  People, 
Society  for  Reformation  of  JuvenUe  Delinquents, 
V.  Degnen,  54  Barb.  105,  6  Abb.  Pr.  N.  S.  87. 

f.  Tmprisotiment  for  coats. 

Where  a  party  is  found  guilty  on  an  indictment 
for  a  public  offense,  the  legislature  may  make  the 
payment  of  costs  a  part  of  the  punishment,  and,  in 
case  of  a  failure  io  pay  or  secure  them,  may  im- 
pose imprisonment  as  an  alternative,  as  In  case  of 
a  fine;  provided  such  imprisonment  is  not  cruel 
within  the  meaning  of  the  Alabama  Ck)n8titution. 
Nelson  v.  State,  46  Ala.  186, 191. 

g.  Fine  or  imprisonment. 

Punishment  by  fine  or  imprisonment  is  not  un- 
usuaL  Hobbs  v.  State,  183  Ind.  404,  408, 18  L.  R.  A. 
774. 

In  Burlington,  C.  R.  &  N.  R.  Co.  v.  Dey,  88  Iowa, 
812.  341, 12  L.  R.  A.  436,  8  Inters.  Com.  Hep.  584,  it 
was  held  that  the  fine  imposed  upon  the  company 
under  the  Iowa  statute,  being  chapter  S8  of  the 
Acts  of  the  22d  General  Assembly,  giving  author- 
ity for  the  making  of  rates  for  the  transportation 
of  freight,  which  act  Imposed  a  fine  of  not  less  than 
$1,000  nor  more  than  $5,000  for  the  first  offense,  and 
not  less  than  $6,000  nor  more  than  $10,000  for  the 
second  offense,  was  not  excessive  or  a  cruel  or  un- 
usual punishment  within  the  meaning  of  fi  17,  art. 
I,  of  the  state  Constitution,  for  the  reason  that 
fines  were  intended  to  enforce  obedience  to  the  law 
by  corporations  having  great  incomes  and  con- 
trolling vast  properties,  the  legislature  having 
power  to  fix  heavy  penalties  upon  such  corpora- 
tions, although  such  penalties,  if  inflicted  upon  in- 
dividuals, might  appear  excessive,  it  being  the 
duty  of  such  companies  to  ol)ey  the^law. 

And  although  it  is  not  shown  whether  the  sen- 
tence was  objected  to  upon  constitutional  or  other 
grounds,  it  has  been  held  that  a  fine  of  $600  im- 
posed upon  one  convicted  of  the  crime  of  resisting 
an  officer  in  the  discharge  of  his  duties,— especially 
where  the  defendant  drew  a  revolver  and  threat- 
ened to  shoot  such  officer,  is  not  excessive  under 
the  Iowa  statute,  which  fixes  the  maximum  fine  in 
such  cases  at  $1,000.  State  v.  Seery  ( Iowa)  64  N.  W . 
631,  682. 

Fine  and  imprisonment  in  a  county  Jail  for  a 
misdemeanor,  and  for  a  felony  Imprisonment  in  the 
penitentiary  for  a  long  period,  ten  or  twenty  years, 
as  imposed  by  the  Tennessee  statute  of  July  7, 1870« 
which  confers  Jurisdiction  upon  special  Judges,  are 
neither  cruel  nor  unusual  punishments  within  the 
meaning  of  the  Constitution,  having  a  regard  to 
the  evils  intended  to  be  checked  and  the  offenses 
forbidden  by  such  act.  Ligan  v.  State,  3  Heisk. 
159. 

The  penalties  imposed  by  the  Tennessee  statute  of 
July  7, 1870,  which  provides  for  the  appointment  of 
special  Judges  in  certain  cases,  do  not  violate  the 
provisions  of  the  Tennessee  Bill  of  Rights.  9 16,  art. 
I,  which  prohibits  cruel  and  unusual  punishments. 
Ligan  v.  State,  «upra,  in  which  case  the  defendant 
was  convicted  of  feloniously  prowling  and  travel- 
ing in  disguise,  and  was  tried  before  the  special 
Judge  provided  for  In  such  act. 

In  Chicago  &  A.  R.  Co.  v.  People,  Koemer,  67  111. 
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been  deprived  of  their  liberty  without  due  I  of  the  respondent,  and  that  same  are  violative 


process  of  law;  "that  the  fines  inflicted  are 
excessive,  and  the  punishment  cruel  and  un- 
usual, and  beyond  the  power  and  authority  of 
a  court  of  limited  jurisdiction/'  such  as  that 


of  the  provisions  of  articles  6  and  9  of  the  Con- 
stitution of  the  state;  that  no  city  ordinance 
authorizes  the  imposition  of  a  greater  penalty 
for  a  violation  thereof  than  a  fine  of  $25,  nor 


U,  ^8, 16  Am.  Kep.  609.  it  was  held  that  a  fine  Im- 
posed \ipon  a  railroad  company  by  act  of  the  legis- 
lature, maklDfir  any  dlscrlmlDation  on  their  part 
for  freight  charges  a  penal  offeoRe,  which  act  made 
the  wilful  violation  thereof  a  cause  of  forfeiture  of 
all  their  franchises,  without  any  penalty  for  the 
first  offense,  although  the  fine  in  some  cases  would 
amount  to  $1,000,000.  was  held  to  be  a  violation  of 
the  spirit  of  the  state  Constitution,  which  enacts 
that  all  penalties  shall  be  proportioned  to  the  na- 
ture of  the  offense,  such  clause  being  also  a  viola- 
tion of  the  spirit  of  every  clause  of  the  Constitution 
requiring  the  legislature  to  pass  laws  to  prevent 
unjust  discrimination  and  extortion  by  railroad 
companies,  and  enforce  such  laws  by  adequate 
penalties  to  the  extent,  if  necessary,  for  that  pur- 
pose, of  forfeiture  of  their  property  and  franchises. 
The  penalty  imposed  being  of  the  harshest  char, 
acter  and  unconstitutional. 

A  fine  of  $1,000  each,  imposed  upon  the  defend- 
ants, who  were  found  guilty  of  unlawfully  usurp- 
ing the  functions  of  Justices  of  the  peace,  was  held 
not  to  be  excessive,  for  the  reason  that  those  who 
assume  to  perform  important  oflicial  acts  with 
color  of  authority  assume  a  grave  responsibility^ 
and  are  to  be  held  strictly  accountable,  and  that 
when  the  disastrous  consequences  of  their  acts,  to 
those  directly  or  indirectly  affected  thereby,  were 
taken  into  consideration,  such  punishment  was  not 
too  severe.  Becker  v.  People,  Wilson,  166  111.  301, 
900.  The  sentence  in  this  case  was  objected  to  as 
excessive,  but  whether  this  was  on  constitutional 
or  other  grounds  is  not  shown. 

A  sentence  to  pay  a  fine,  and  that  the  ^'sheriff  do 
keep  you  in  custody  until  the  Judgment  of  the 
court  is  complied  with,"  is  not  of  Itself  a  violation 
of  «  8  of  the  Florida  Bill  of  Rights  in  regard  to  ex- 
cessive bail,  excessive  fines,  cruel  or  unusual  pun- 
ishment, or  indefinite  imprisonment,  and  neither 
the  award,  nor  a  holding  under  It,  can  be  said  to 
create  an  indefinite  punishment  in  the  absence  of 
circumstances  shown  making  It  so.  Ex  parte  Bry- 
ant, 24  Fla.  278. 

A  sentence  whereby  the  prisoner  was  to  be  Im- 
prisoned for  two  years  in  the  state  prison,  and  to 
pay  a  heavy  fine,  and  to  suffer  further  imprison- 
ment in  the  said  prison  in  case  of  default  In  pay- 
ment of  the  fine  for  a  further  period  of  time  at  the 
rate  of  one  day  for  each  dollar  until  the  fine 
was  paid,  under  which  sentence  the  prisoner  was 
then  held  and  Imprisoned  at  hard  latior  solely  for 
the  purpose  of  collecting  the  fine,  was  held  to  be 
void  and  beyond  the  Jurisdiction  of  the  court,  so 
far  as  such  Judgment  provided  for  imprisonment 
in  the  state  prison  as  a  means  of  en  forcing  the  pay- 
ment of  the  fine,  for  the  reason  that  it  was  unau- 
thorized, but  whether  upon  constitutional  or  other 
grounds  is  not  shown.  Ex  parte  Arras,  78  Cal.  804. 
;  In  State  v.  Danforth,  8  Conn.  112. 116,  it  is  stated 
that  the  common  law  can  never  require  a  fine  to 
the  extent  of  an  offender's  goods  and  chattels,  or 
sentence  of  imprisonment  for  life,  such  punish- 
ment being  both  uncertain  and  unnecessary.  It 
being  no  more  difficult  to  limit  the  imprisonment 
of  an  atrocious  offender  to  an  adequate  number 
of  years,  than  to  prescribe  a  limited  punishment 
for  minor  offenses,  indefinite  punishments  being 
fraught  with  danger  and  not  admitted  unless  au- 
thorized by  the  statute  law. 

So,  a  sentence  of  seven  years*  Imprisonment  and 
a  fine  of  $100  upon  a  conviction  of  arson  was  held 
not  to  be  excessive,— especially  where  it  was  within 
the  limits  prescribed  by  the  statute.  Ledgerwood 
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V.  State,  184  lnd«  81,  01.  but  whether  objection  was 
taken  to  the  sentence  upon  constitutional  or  other 
ground  Is  not  shown. 

And  a  sentence  of  six  months*  Imprisonment, 
from  which  a  release  might  at  any  time  be  granted 
upon  payment  of  a  fine  of  $260  and  costs,  was  up- 
held as  not  unreasonable  within  the  meaning  of 
the  state  Constitution,  in  Whitten  v.  State,  47  Ga. 
207,  wherein  defendant  was  convicted  of  an  assault 
and  battery. 

Again,  a  sentence  of  a  fine  of  $900  and  six  months' 
imprisonment  upon  a  conviction  of  an  aggravated 
assault  and  battery  was  upheld  as  constitutional, 
in  Toung  v.  State,  81  Tex.  Crim.  Bep.  24. 

And  again,  a  sentence  of  one  year's  imprison- 
ment and  a  fine  of  $860,  with  a  further  period  of 
imprisonment  in  case  of  default  of  payment  of  the 
fine  upon  a  conviction  of  assault  with  a  deadly 
weapon,  was  declared  constitutional  in  Re  Collins 
(Cal.)  23  Pac.  374. 

So,  a  sentence  of  imprisonment  for  one  year,  and 
a  fine  of  $1,000,  with  a  period  of  additional  impris- 
onment in  case  of  nonpayment,  was  upheld  as  con- 
stitutional upon  a  conviction  of  conspiracy  to 
obtain  money  by  false  pretenses.  Ex  parte  Bosen- 
heim.88  0a1.888. 

Again,  a  sentence  of  a  fine  of  $40  and  ten  days' 
imprisonment  upon  a  conviction  of  keeping  a  bank 
for  the  purpose  of  gaming  was  upheld  as  constitu- 
tional in  Williams  v.  State,  6  Tex.  App.  147. 

And  a  sentence  of  twelve  months*  imprisonment 
with  a  fine  of  $600  and  oosts,  upon  a  conviction  of 
an  assault  and  battery  with  a  deadly  weapon,  waa- 
upbeld  as  constitutional  in  State  v.  Beid,  106  N.  C 
714. 

So,  a  sentence,  imposed  for  a  similar  crime,  of  one 
cent  and  costs  with  three  years'  imprisonment  waa 
declared  constitutional  in  Cornelison  v.  Com.  84 
Ky.  688. 

Again,  a  sentence  of  two  years'  imprisonment 
with  a  fine  of  $4,000  with  additional  Imprisonment 
in  case  of  default  of  payment  upon  a  conviction 
of  an  assault  with  intent  to  murder,  was  declared 
constitutional  In  Ex  parte  Mitchell,  70  CaL  1. 

And  provisions  whereby  a  fine  not  exoeeding^ 
$1,000  or  imprisonment  not  exceeding  six  months 
or  both,  for  the  offense  of  profanity,  or  the  use  of 
obscene  language  tending  to  create  a  breach  of 
the  peace,  was  declared  constitutional  In  Ex  parte 
Miller,  80  Cal.  41. 

So,  upon  a  conviction  under  the  Indiana  white 
cap  act,  wherein  defendants  were  fined  $6  with  two 
years'  imprisonment,  was  declared  constitutional  in. 
Hobbs  v.  State,  183  Ind.  404.  408, 18  L.  K.  A.  774. 

And  where  a  state  dispensary  act  imposed  a  pen- 
alty of  not  less  than  $200,  nor  more  than  $1,000,  and. 
imprisonment  for  not  less  than  ninety  days,  nor 
more  than  a  year,  the  same  was  declared  constitu- 
tional in  Ex  parte  Keeler  (8.  C.)  81  L.  B.  A.  678. 

And  the  provisions  of  Tenn.  Stat.  1876,  chap.  180, 
imposing  a  fine  of  not  less  than  $100  with  a  forfeit- 
ure of  $500  to  the  person  offended  against,  al- 
though looked  upon  as  severe,  was  declared  con- 
stitutional, in  State  v.  Lasater,  0  Baxt  684.  687. 

So,  the  ordinance  of  a  city  prohibiting  the  adul- 
teration of  milk  under  which  defendant  was  fined 
$25  and  in  default  sentenced  to  thirty  days'  im- 
prisonment^ was  upheld  in  State  v.  Fourcade,  4S 
La.  Ann.  717.  the  same  being  considered  a  fair 
measure  of  punishment  against  the  evil  it  was 
sought  to  guard  against. 

But  a  sentence  to  pay  a  fine  of  $200  and  oosts  of 
the  prosecution  where  the  state  statute  provided 
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State,  ex  rel.  Gar  vet,  v.  Whitakbh. 


imprisoDment  in  the  parish  jail  for  a  greater 
length  of  time  than  thirty  days;  and  that  the 
respondent  could  not  pronounce  sentence  un- 
der any  municipal  ordinance  for  a  greater 
penalty  against  relators  than  the  law  allows. 


Relators  further  aver  that  they  were  unrepre- 
sented in  respondent's  court,  but  that  they 
made  due  and  timely  protest  against  his  ar- 
bitrary and  unprecedented  proceedings;  and 
their  prayer  is  for  relief  by  means  of  certiorari- 


for  im  prison  men  t  for  not  more  than  five  nor  leas 
than  one  year  was  declared  illegal  upon  a  oonvio- 
tion  of  aasault  with  a  dangrerous  weapon  with  in- 
tent to  rob  or  murder,  infHaney  v.  State,  5  Wis.  529, 
fi88. 

h.  Special  statute. 

Sections 9681, 0632,  of  How.  (Mich.)  Stat.,  which  au- 
thorized the  ageot  of  the  state  prison,  or  the  keeper 
of  any  other  penal  iostitutloD,  to  arrest  and  re- 
mand to  prison  without  warrant  a  convict  who  had 
been  pardoned,  upon  the  officers  finding  out  that 
.he  had  violated  the  conditions  of  his  pardon,  were 
held  uDConstltutionRl  and  void  within  the  mean- 
ing of  9  28,  art.  6,  of  the  Michigan  statutes  by  rea- 
son of  their  imposing  or  subjecting  the  defendant 
to  a  trial  in  the  circuit  court  without  a  preliminary 
examination,  such  proceeding  being  cruel  and  un- 
usual punishment  within  the  meaning  of  the  Con- 
stitution.   People  V.  Moore,  62  Mich.  602. 

i.  ImprUonment  for  life. 

See  State  v.  Danforth,  8  Conn.  112, 116,  supra,  in.  g. 

J.  DisfranchiAement  and  forfeiture. 

See  Leatherwood  v.  State,  6  Tex.  App.  244,  infra^ 
TV.  cc;  Kobison  v.  Miner.  68  Mich.  519:  and  Luton 
V.  Newaygo  County  Judge,  60  Mich.  610,  infra, 
IV.  p,  as  against  such  punishments. 

But  see  Harper  v.  Com.  08  Ky.200,  infra,  IV.  k, 
as  upholding  the  same. 

k.  DucMng  stooi. 

See,  as  condemning  such  punishment,  James  v. 
Com.  12  Serg.  &  R.  220,  infra,  IV.  d. 

1.  Bread  and  vxUer. 

See,  as  contrary  to  this  mode  of  punishment, 
Johnson  v.  Waukesha  County,  64  Wis.  281,  infra, 

IV.  yy. 

IV.  Punishment  for  particular  crimes. 

a.  Arson  and  burning. 

In  Hester  v.  State,  17  Ga.  180, 136,  it  was  held  that 
a  sentence  imposed  upon  the  prisoner,  whereby  he 
was  committed  to  the  penitentiary  for  the  term  of 
three  years,  for  the  offense  of  burning,  in  the  night- 
time, an  outhouse  not  situated  in  the  city,  town,  or 
village,  under  S  6  of  the  5th  division  of  the  Penal 
Code,  was  not  too  great  a  punishment 

A  sentence  Imposed  upon  each  of  the  defend- 
ants, of  seventeen  years  in  the  state  prison  and  a 
fine  of  $100  each  upon  an  indictment  for  arson,  is  not 
an  excessive  punishment,  where  it  is  within  the 
limits  prescribed  by  the  statute.  Ledgerwood  v. 
State,  134  Ind.  81, 01.  To  the  same  effect,  Harbin  v. 
State,  138  Ind.  608. 

A  sentence  of  twenty  years  in  the  penitentiary, 
imposed  upon  one  convicted  of  wilfully,  unlaw- 
fully, and  feloniously  burning  the  property  of  an- 
other, is  not  an  excessive  punishment,  even  though 
it  may  be  the  maximum  fixed  by  the  law,  where  the 
circumstances  show  that  the  defendant  was  a  man 
whose  character  deserved  such  punishment.  Davis 

V.  State,  16  Tex.  App.  604. 

b.  Assault  and  battery. 

Where  the  defendant,  who  was  convicted  and 
fined  for  an  assault  and  battery,  with  a  Judgment 
for  the  fine  and  costs  of  the  prosecution,  refused 
to  pay  the  costs  or  confess  a  Judgment  with  sure- 
ties for  payment  thereof  as  provided  by  9  8750  of 
the  Alabama  Revised  Code,  it  was  held  no  violation 
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of  the  Constitution  to  compel  the  payment  of  such 
costs  by  hard  work  for  the  county.  Morgan  v. 
State,  47  Ala.  34,  37. 

A  sentence  of  a  fine  of  $200  and  costs,  or  to  work 
in  the  chain  gang  for  six  months,  which  sentence 
was  afterwards  reduced  to  a  fine  of  $150  and  costs, 
or  six  months  in  the  chain  gang,  was  held  not  to  be 
too  great  a  punishment  for  one  convicted  of  hav- 
ing assaulted  and  beaten  persons  who  were  physi- 
cally half  bis  equal.    Baker  v.  State,  04  Ga.  700. 

In  Whitten  v.  State,  47  Ga.  207,  it  was  held  that  a 
sentence  to  six  months^  imprisonment,  from  which 
the  defendant  might  nt  any  time  be  released  upon 
payment  of  a  fine  of  $250  and  costs,  upon  a  convic- 
tion for  assault  and  battery,  was  not  unreasonable 
within  the  meaning  of  the  state  Constitution,  the 
legislature  having  fixed  a  higher  penalty  than  that 
inflicted  by  the  court. 

So  in  Chandler  v.Com.l  Bush,  41,  -«here  the  defend- 
ants were  convicted  of  an  outrageous  battery  on  a 
defenseless  woman,  committed  for  the  purpose  of 
taking  from  her  by  wrongful  force  her  only  child, 
it  was  held  that  a  sentence  imposing  a  fine  of  $1,600 
was  not  excessive,  the  public  security  requiring 
such  exemplary  punishment. 

And  a  sentence  imposed  upon  one  found  guilty  of 
brutally  assaulting  and  beating  his  wife  to  t>e  whip- 
ped seven  lashes  by  the  sheriff,  was  held  not  to  be 
cruel  or  unusual  within  the  Maryland  Bill  of  Rights. 
Foote  V.  State.  60  Md.  264,  267. 

Again  a  sentence  of  a  fine  of  $40  and  costs,  which 
upon  appeal  and  a  trial  de  novo  resulted  in  an  in- 
creased penalty  of  $100  and  costs,  imposed  upon  one 
convicted  of  an  assault  and  battery,  was  held  not 
excessive  within  the  meaning  of  the  Missouri  Con- 
stitution which  prohibits  excessive  floes  and  cruel 
and  unusual  punishments,  merely  because  the  de- 
fendant was  a  poor  man  and  acted  in  good  faith,, 
even  though  the  party  assaulted  was  not  injured* 
the  fine  being  within  the  limitation  allowed  by  the 
statute.    State  v.  Davidson,  44  Mo.  App.  513,  510. 

A  sentence  of  imprisonment  for  two  years  in  the 
county  Jail,  imposed  upon  a  husband  as  a  punish- 
ment for  an  assault  and  battery  upon  his  wife, 
without  excuse,  unprovoked,  in  great  excess,  to 
such  a  degree  of  cruelty  as  to  indicate  malice 
against  her,  and  to  disable  her  seriously  if  not  per- 
manently, was  held  not  to  be  a  cruel  or  unusual 
punishment,  the  defendant's  conduct  being  brutal. 
Slate  v.  Pettie,  80  N.  C.  387,  380,  30  Am.  Rep.  88. 

In  Re  Beall,  26  Ohio  St.  195,  the  petitioner,  con- 
victed of  an  assault  and  battery,  and  sentenced  to 
imprisonment  and  the  payment  of  a  fine,  was  ar- 
rested after  serving  bis  term  of  imprisonment,  no 
property  being  found,  and  again  imprisoned,  for 
nonpayment  of  the  fine.  It  was  held  that  the  Otilo 
statute  of  April  7,  1863.  §  2,  authorized  the  arrest 
and  imprisonment  of  a  defendant  for  nonpayment 
of  a  fine  even  though  it  was  no  part  of  the  Judgment 
that  he  should  stand  imprisoned  until  the  fine  and 
costs  should  be  paid,  and  that  such  statute  violated 
no  provisions  of  the  Constitution. 

A  sentence  imposing  a  fine  of  $300  and  imprison- 
ment in  the  county  Jail  for  six  months,  imposed, 
upon  one  convicted  of  an  aggravated  assault  and- 
battery,  although  severe.  Is  not  cruel  or  unusual 
punishment,— especially  where  the  evidence  shows 
that  it  was  aggravated  and  deserving  of  a  high 
punishment.    Young  v.  State.  81  Tex.  Crlm.  Rep.  24. 

So,  a  sentence  to  imprisonment  for  one  year  in  the 
county  Jail,  and  also  to  pay  a  fine  of  $380,  or  In  de- 
fault of  such  payment  to  be  further  imprisoned 
until  the  fine  should  be  satisfied  at  the  rate  of  $1  a 
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and  habeas  corpus.     And  fiDally,  that  upoD 
due  examiDation    the    judgment    of   the    re- 
spondent be  pronounced  null  and  void,  and 
they  be  discharged  and  set  at  liberty, 
^he  respondent  has  made  no  return,  and 


we  are  consequently  not  advised  of  his  views 
on  the  questions  relators  have  propounded  to 
us  for  our  consideration  and  decision.  The 
record  shows  that  on  tbe  29tb  of  November, 
1895,  the  respondent  issued  a  mittimus  to  the 


day.  Inflicted  upon  one  convicted  of  assault  with 
a  deadly  weapon,  is  not  a  cruel  or  unusual  punish- 
ment. Re  CoJllns  (Cal.)  2S  Pac.  374.  In  this  case 
the  court  followed  tbe  decision  In  the  prior  case  of 
Ex  parte  Rosenheim,  88  Cal.  388,  infra,  dd. 

And  a  sentence  of  two  years  in  jail,  with  leave  to 
be  worked  on  the  public  roads  is  not  an  excessive 
punishment  for  one  convicted  of  an  aKflrravated  as- 
sault and  battery  with  a  deadly  weapon.  State  v. 
Haynie,  118  N.C.  1286. 

Agrain  a  sentence  to  imprisonment  for  twelve 
months  in  the  county  Jail  and  to  pay  a  fine  of  8500 
and  costs,  imposed  upon  one  convicted  of  an  assault 
and  battery  with  a  deadly  weapon,  is  not  a  cruel,  ex- 
cessive, or  unusual  punishment  within  the  meanlnsr 
of  the  North  Carolina  Constitution,— especially 
where  the  ^'idence  showed  that  had  the  wound 
been  a  little  higher  it  would  probably  have  proved 
fatal.    State  v.  Held,  108  N.  C.  714. 

So  where  it  did  not  appear  whether  the  sentence 
was  objected  to  upon  constitutional  or  other 
grounds  it  was  held  that  a  fine  of  $200  and  costs  with 
a  committal  in  default  of  payment  to  prison  for 
sixty  days,  imposed  upon  one  mdlcted  for  an  as- 
aault  with  intent  to  maim  and  disfltrure,  but  who 
was  found  guilty  of  an  assault  with  intent  to  inflict 
great  bodily  injury  upon  another,  was  not  excessive, 
—especially  where  such  injury  was  inflicted  in  the 
darkness  of  the  night  and  without  resistance  on  tbe 
part  of  the  person  attacked.  State  v.  Akin,  94 
Iowa,  50. 

A  punishment  fixed  at  a  fine  of  one  cent  and 
costs,  and  imprisonment  in  tbe  county  jail  for  three 
years,  imposed  upon  one  found  guilty  of  unlaw- 
fully, wilfully,  and  maliciously,  and  with  an  intent 
to  wound  and  kill  another,  assaulting  and  beating 
him  with  a  cane,  stick,  and  cowhide,  was  held  not 
cruel  nor  excessive  punishment,— especially  where 
the  injury  inflicted  was  most  humiliating  and  de- 
grading, and  calculated  to  render  life  insecure* 
Cornelison  v.  Com.  84  Ky.  588. 

Tbe  punishment  authorissed  by  §  245  of  the  Cali- 
fornia Penal  Code  is  not  excessive,  cruel,  or  un- 
usual, within  the  meaning  of  S  6  of  art.  1  of  the  state 
Constitution,  and  therefore  a  sentence  to  the  state 
prison  for  two  years,  and  to  pay  a  fine  of  $4,000,  and 
be  imprisoned  in  the  state  prison  one  day  for  every 
-dollar  of  the  fine  until  it  is  paid,  is  not  an  unusual^ 
•cruel,  or  excessive  punishment  for  one  convicted 
of  an  assault  with  intent  to  commit  murder.  Ex 
parte  Mitchell,  70  Cal.  1. 

In  Fogarty  v.  State,  80  Ga.  460,  it  was  held  that  a 
sentence  of  imprisonment  in  the  penitentiary  for  a 
term  of  ten  years  imposed  upon  one  convicted  of  an 
assault  with  an  intent  to  murder,  was  not  a  cruel 
and  unusual  punishment,  where  It  was  in  «te  dis- 
cretion of  the  Judge  to  have  sentenced  the  prisoner 
to  the  penitentiary  for  twenty  years,  even  though 
tbe  jury  recommended  the  prisoner  to  mercy,  and 
even  though  the  prisoner  might  be  afllicted  with 
epilepsy,  the  crime  being  a  most  outrageous  viola- 
tion of  the  penal  laws  of  the  state,  the  act  being 
•committed  without  provocation. 

If  tbe  punishment  inflicted  upon  tbe  prisoner  is 
within  the  law,  it  will  not  be  disturbed  by  the  court, 
even  though  such  punishment  may  seem  severe. 
McCulley  v.  State,  62  Ind.  428, 436,  in  which  case  the 
defendant  was  found  guilty  of  an  assault  with  in- 
tent to  kill,  and  was  sentenced  to  the  state  prison 
for  six  years  and  to  pay  a  fine  of  $1. 

To  the  same  effect  is  tbe  case  of  Murphy  v.  State, 
'97  Ind.  579,  in  which  case  the  defendant,  convicted 
of  an  assault  with  a  felonious  intent  to  kill  and 
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murder,  was  punished  by  confinement  in  tbe  state 
prison  for  seven  years,  with  a  fine  of  $100,  the 
penalty  inflicted  by  9 1909,  Ind.  Rev.  Stat.  1881.  being 
imprisonment  in  tbe  state  prison  not  more  than 
fourteen  years  nor  less  than  two  years,  with  a  fine 
not  exceeding  $2,000. 

So,  although  tbe  grounds  of  objection  do  not  ap- 
pear, it  was  held  that  a  sentence  to  imprisonment 
in  the  penitentiary  for  six  months,  upon  an  indict- 
ment for  an  assault  to  commit  murder,  where  tbe 
conviction  was  for  an  assault  with  an  attempt  to 
commit  manslaughter,  was  not  severe  by  reason  of  - 
tbe  previous  good  character  of  the  defendant,  bis 
offense  being  of  a  grave  character  entered  upon 
with  the  intent  of  using  violence,  he  being  armed 
with  a  deadly  weapon,  tbe  criminal  Intent  clearly 
appearing.    State  v.  Postal,  88  Iowa,  460. 

A  sentence  to  confinement  in  the  house  of  correc- 
tion at  bard  labor  for  a  term  of  three  years  imposed 
upon  one  charged  with  an  assault  with  intent  to 
kill,  but  who  was  found  guilty  of  assault  only,  is  not 
repugnant  to  the  Constitution  of  the  common- 
wealth of  Massachusetts.  O^Neil  v.  Com.  166  Mass. 
446.  In  that  case,  however,  it  was  not  expressly 
contended  that  the  punishment  was  cruel  or  un- 
usual within  art.  28  of  tbe  Declaration  of  Rights, 
but  the  contention  really  was  that  the  superior 
court  bad  no  power  to  sentence  to  the  bouse  of  cor- 
rection for  more  than  a  year,  but  the  complainant 
produced  nothing  to  show  that  the  sentence  was 
not  conformable  to  the  common  usage  and  practice 
in  the  state. 

But  a  sentence  to  imprisonment  in  the  county 
jail  for  five  years,  and  at  the  expiration  thereof  to 
give  security  to  keep  the  peace  for  five  years  in  tbe 
sum  of  $500  with  sureties,  imposed  upon  one  con- 
victed of  an  assault  and  battery  upon  bis  wife,  was 
held  unconstitutionaL    State  v.  Driver,  78  N.  C.  428. 

And  in  State  v.  Miller.  76  N.  C.  73,  the  court  inti- 
mated that  a  sentence  to  five  years'  imprisonment 
in  the  county  jail,  imposed  upon  defendant  for  an 
assault  with  intent  to  kill,  was  unlawful. 

bb.  Bastardy. 
A  sentence  imposed  upon  the  father  of  an  ille- 
gitimate child,  whereby  be  is  committed  to  tbe 
work  bouse  to  work  on  tbe  public  roads  for  a  longer 
period  than  is  necessary  to  secure  the  payment  of 
tbe  costs,  fine,  and  allowance,  the  amount  of  which 
fine  is  fixed  by  the  35th  section  of  the  North  Caro- 
lina Code  of  1879  at  $10,  contravenes  art.  4,  §  27,  of 
the  Constitution  of  tbe  state,— especially  where  it 
grossly  exceeds  the  period  necessary  for  earning  the 
amount  so  due.  State  v.  Nelson,  119 N.  C.  797.  See 
also.  State  v.  Adams,  1  Brev.  279,283,  supra.  III.  c. 

c.  Burglary. 

A  sentence  to  fourteen  years^  imprisonment  in 
the  penitentiary  for  burglary,  where  the  prisoner 
had  been  previously  convicted  for  robbery,  was 
held  not  to  be  contrary  to  9  11,  art.  2,  III.  Const. 
1870.  the  sentence  not  being  disproportion ed  to  the 
nature  of  the  offense.  Kelly  v.  People,  116  111.  583, 
586.  £6  Am.  Rep.  184. 

And  the  same  was  the  holding  of  tbe  court  with 
respect  to  a  sentence  of  ten  years*  confinement  in 
tbe  r)enltentiary  for  the  same  offense.  State  v.  Wii- 
moth,  63  Iowa,  380,  382. 

In  Re  Tutt,  56  Kan.  706,  it  was  held  that  a  sentence 
to  confinement  in  the  penitentiary  for  five  years, 
upon  one  convicted  of  burglary  in  the  second  de- 
gree, and  larceny  from  a  freight  car,  the  offense 
being  charged  under  M 1, 3,  of  chap.  VSl  of  the  Kan- 
sas Laws  of  1871,  was  held  not  to  be  cruel  and  un- 
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chief  of  police  of  the  city  of  New  Orleans 
and  to  the  sheriff  of  the  parish  of  Orleans, 
•  commanding  them  to  convey  the  relator  Tom 
Kelly  to  the  parish  prison,  there  to  be  kept 
and  detained  until  he  shall  pay  a  fine  of  $10 


or  until  he  shall  have  been  imprisoned  for 
thirty  days.  That  mittimus  is  based  on  a 
judgment  of  the  respondent  finding  Tom 
Kelly  guilty  of  having  violated  ordinance  No. 
11,019,  on  the  8th  of  November,  about  10:20 


usual,  although  severe,  eren  though  the  value  of 
the  property  taken  was  only  S^  the  third  section  of 
the  act  making  the  punishment  confinement  at 
hard  latmr  not  exceeding  seven  years. 

A  sentence  to  the  penitentiary  for  life,  for  the  of- 
fense of  burglary  in  the  second  degree,  imposed 
upon  one  who  had  been  previously  convicted  on  his 
own  confession  of  the  otTense  of  grand  larceny,  and 

.  sentenced  to  the  penitentiary  for  three  years,  is  not 
cruel  or  unusual  punishment  within  the  meaning 
of  the  Missouri  Constitution.  State  v.  Moore,  121 
Mo.  614,  bn. 

But  a  sentence  to  ten  years  in  the  penitentiary. 
Imposed  upon  a  young  man  under  twenty- one  years 
of  age,  of  previous  good  character  and  habits,  who, 
being  without  monej',  fell  in  with  several  persons 
of  bad  character  who  persuaded  him  to  burglari- 
ously enter  a  dweihng  house  with  one  of  their 
number,  whose  associates  escaped,  and  who  was 
found  hiding  in  a  closet  in  the  house  badly  fright- 
ened, and  who  pleaded  guilty  to  the  charge,  is  too 
severe  a  punishment,  even  though  the  crime  of 
burglary  is  one  of  the  gravest  character  and  should 
m  ordinary  cases  be  severely  punished.  Charles  v. 
State,  27  Neb.  881. 
Ordinarily  the  full  limit  of  the  law. would  not  be 

.  an  excessive  punishment  of  one  convicted  of  bur- 
glary, yet  it  Is  not  the  intention  of  the  legislature  to 
impose  the  full  penalty  of  the  law  unless  a  case  of 
great  atrocity  is  shown.    Ibid. 

cc.  Carrying  concealed  weaptmg, 
A  sentence  to  pay  a  fine  of  $25,  or  to  be  impris- 
oned in  the  county  jail  and  made  to  pei-f  orm  hard 

■  labor  on  the  public  works  of  the  city,  in  the  chain 
gang,  for  a  period  of  thirty  days,  imposed  by  a  Jus- 
tice upon  a  person  convicted  of  carrsing  a  deadly 
weapon  concealed  upon  his  person,  in  so  far  as  it 

» imposes  hard  labor,  must  be  regarded  as  unconsti- 
tutional and  void,  the  additional  imposition  exceed- 
ing the  limits  prescribed  by  the  Constitution  in  de- 
fining the  Jurisdiction  of  the  Justice.  State  v.  Wil- 
liams, 40  8.  €.  373,  882. 
A  sentence  to  pay  a  fine  of  S25,  the  defendant  to 

■  be  taken  into  custody  until  the  fine  and  costs 
.  should  be  paid,  and  ordering  the  forfeiture  of  the 

weapon.  Imposed  upon  a  defendant  indicted  for 
unlawfully  carrying  on  his  person  a  pistol  without 
having  reasonable  grounds  for  fearing  an  unlawful 
attack  on  his  person,  is  unconstitutional  and  can- 
not be  enforced  as  to  the  forfeiture  of  the  pistol. 
>  Leatherwood  v.  State,  6  Tex.  App.  244,  247. 

d.  Common  scold. 
In  James  v.  Com.  12  Serg.  A  R.  220,  295,  it  was 
held  that  the  punishment  whereby  the  defendant 
was  placed  in  a  ducking  or  cucking  stool,  to  be 
plunged  three  times  in  the  water  for  the  offense  of 
'being  a  common  scold,  was  cruel,  unusual,  unnat- 
ural and  ludicrous  punishment. 

dd.  Conspiracy. 
Where  the  petitioners  for  habeas  corpus  had  been 

r convicted  of  the  crime  of  conspiracy,  and  sen- 
tenced respectively  to  serve  the  term  of  one  year 
in  the  county  Jail,  and  to  pay  a  fine  each  of  S1,0U0, 
and  in  default  of  payment  thereof  at  the  expira- 
tion of  the  yearns  imprisonment,  to  be  confined  in 
Jail  until  the  tine  was  paid  at  the  rate  of  one  day 

.for  every  dollar,  wherein  it  was  contended  that  the 
punishment  for  the  offense  (conspiracy  to  obtain 
money  by  false  pretenses)  was  never  Intended  to  be 

:•  as  great  as  that  Inflicted  upon  those  convicted  of 

•conspiracy  to  murder,  the  court  held  that  the  court 
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acted  within  the  powers  conferred  upon  it,  and  the 
statute  made  no  distinction  and  gave  no  direction 
as  to  the  penalties  to  be  imposed  on  conviction  of 
the  various  offenses,  and  therefore  as  a  matter  of 
law  it  could  not  be  said  that  four  years^  imprison- 
ment  upon  conviction  of  the  crime  was  excessive, 
or  that  it  was  cruel  within  the  meaning  of  art.  1  of 
9  6  of  the  Constitution  of  California.  Ex  parte 
Rosenheim,  83  Cai.  386.  .    • 

e.  Counterfeit  coin. 
A  sentence  to  imprisonment  for  three  years  for 
each  offense,  imposed  upon  a  second  indictment 
against  a  prisoner  at  the  same  term  of  court  for 
putting  off  another  similar  false  and  counterfeit 
note,  the  second  confinement  to  commence  when 
the  first  term  should  expire,  is  not  cruel  and  illegal, 
no  injustice  being  done  to  the  prisoner.  State  v. 
Smith,  5  Day,  175, 179,  5  Am.  Dec.  132. 

f.  Ditcrderly  houses  and  pervms. 

A  term  of  three  months  In  the  county  Jail,  im- 
posed upon  one  convicted  of  a  violation  of  S  201  of 
the  Nebraska  Criminal  Code,  relating  to  the  keep- 
ing of  a  bouse  of  ill  fame,  and  which  provided  for 
a  fine  of  not  exceeding  $100,  or  imprisonment  not 
less  than  thirty  days,  nor  more  than  six  months,  or 
both  at  the  discretion  of  the  court,  is  not  an  excess- 
ive,cruel,or  unusual  punishment,— especially  as  the 
Judgment  is  far  short  of  the  extreme  penalty  pre- 
scribed by  the  law,  there  being  no  abuse  of  discre- 
tion by  the  court  in  imposing  such  sentence. 
Wright  V.  State.  46  Neb.  44. 

So,a  sentence  upon  one  convicted  of  drunkenness 
and  disorderly  conduct,  which  Imposed  a  fine  of 
$10  and  costs  taxed  at  $14.40.  with  a  commitment  to 
the  county  Jail  until  such  fine  and  costs  were  paid, 
is  not  excessive,  cruel,  and  unusual  punishment, 
and  therefore  not  in  violation  of  the  Kansas  Con- 
stitution.   Re  McCort,  58  Kan.  18,  22. 

And  a  sentence  to  imprisonment  in  the  house  of 
correction  for  two  years,  infiicted  upon  a  person 
convicted  under  the  Michigan  act  of  1880  (Laws  1889, 
act  No.  264),  relating  to  disorderly  persons,  is  not 
an  excessive  and  unauthorized  punishment,  the 
sentence  being  one  authorized  by  law  and  within 
the  exclusive  province  of  the  legislature  to  pre- 
scribe.   People  V.  Kelly,  99  Mich.  82. 

g.  Duelina. 
The  question  in  the  case  of  Barker  v.  People,  3 
Cow.  700, 15  Am.  Dec.  822,  20  Johns.  457,  involved 
the  construction  of  the  New  York  statute  re- 
lating to  the  suppression  of  dueling,  which  ren- 
dered the  person  challenging  another  Incapable 
of  holding  office  or  being  elected  to  any  post  of 
profit,  trust,  or  emolument,  dvil  or  military,  under 
the  state,  and  the  court,  without  inquiring  whether 
a  disqualification  to  hold  office  was  either  a  cruel 
or  unusual  punishment,  stated  that  the  clause  con- 
tained in  the  national  Constitution  had  no  appli- 
cation to  the  offenses  against  the  state,  the  state 
Constitution  as  it  then  existed  (in  1824)  containing 
no  such  restriction  upon  the  government. 

h.  False  pretenses^  cheats,  and  frauds. 

A  sentence  of  two  years^  imprisonment  in  the 
penitentiary,  imposed  upon  a  defendant  con- 
victed, under  Mo.  Rev.  Stat.  I  1561,  of  obtaining 
money  by  false  pretenses,  is  not  excessive  within 
the  meaning  of  9  25,  art.  2,  of  the  Missouri  Consti- 
tution, even  though  the  amount  involved  is  un- 
der $4.  State  V.  Williams,  77  Mo.  810,  Affirming  12 
Mo.  App.  415. 

In  Com.  V.  Brown,  167  Mass.  144,  defendant,  con- 
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o'clock  p.  M.,  on  ADDundatioD,  between  Race 
and  Orange  streets.  On  the  same  date  an- 
other and  precisely  similar  mittimus  was  is- 
sued by  the  respondent,  commanding  the  in- 
carceration of  Tom  Kelly  in  the  parish  prison, 


on  the  same  conditions;  the  onl;^  difference 
between  it  and  lis  predecessor  being  that  the 
time  of  the  violation  is  stated  to  have  occurred 
at  about  10:21^  o'clock  p.  m.,"— just  one  and  a 
half  minutes  later  than  the  former.     Another 


vlcted  of  obtaining  property  by  false  pretenses, 
contended  that  the  act  of  1895,  chap.  489,  which  re- 
quired the  sentence  in  certain  cases  to  be  for  a 
term  of  not  less  than  two  and  one  half  years  and 
not  more  than  a  maximum  fixed  by  the  court  and 
not  longer  than  the  longest  term  fixed  by  law  for 
the  punishment  of  the  offense,  was  unconstitu- 
tional by  reason  of  its  providing  for  excessive 
and  unusual  punishment,  but  the  court  held  other- 
wise. • 

Where  the  fruits  of  a  criminal  fraud,  with  re- 
spect to  representations  as  to  the  prisoner's  wealth 
and  commercial  standing  whereby  he  cheated  and 
defrauded  another  party  out  of  merchandise, 
amounted  to  over  9900,  it  was  held  that  a  fine  of 
$1,000  was  not  an  excessive  or  unusual  punishment. 
Hathcock  v.  State,  88  Ga.  91. 

In  Burgh  v.  State,  McCormick,  108  Ind.  182,  it  was 
held  that  the  penalty  of  not  less  than  $50  nor  more 
than  $6,000,  imposed  by  §  6839  of  Ind.  Rev.  Stat.  1881, 
upon  any  person  giving  a  false  or  fraudulent  list, 
schedule,  or  statement,  for  the  purposes  of  taxa- 
tion of  his  property,  did  not  contravene  the  16th 
section  of  the  Indiana  Bill  of  Rights,  which  pro- 
hibits excessive  fines  from  being  imposed,  and  also 
cruel  punishments  from  being  infiicted,  and  enacts 
that  all  penalties  shall  be  proportioned  to  the  na- 
ture of  the  offense,  such  penalty  being  left  to  the 
sound  discretion  of  the  court  to  be  proportioned 
according  to  the  gravity  of  the  wrong  in  each  par- 
ticuleu:  case. 

i.  FUiheru  and  game-law  off ennes. 
Where  it  was  objected  that  the  legislature  had  no 
power  to  Impose  a  penalty  for  carrying  on  a  harm- 
less business,  and  that  the  fine  imposed  upon  the 
defendant  was  excessive,  it  was  held  that  although 
the  penalty  imposed  by  the  statute  was  a  severe  one, 
yet  the  question  whether  it  was  excessive  or  not 
must  depend  materially  upon  the  circumstances, 
and  the  nature  of  the  act  for  which  it  was  imposed. 
Blydenburgh  v.  Miles,  89  Conn.  484,  497,  in  which 
case  the  action  was  brought  under  the  Connecticut 
statutes  of  1868  and  1872,  for  encouraging  and  reg- 
ulating fisheries,  which  imposed  certain  penalties 
upon  persons,  partnerships,  or  corporations  carry- 
ing on  certain  manufactures  within  certain  limits, 
and  imposed  fines  for  violation  of  such  provisions, 
the  court  holding  that  the  penalty  imposed  in  that 
case,  $100  and  costs,  was  not  unreasonable,  nor  in 
conflict  with  art.  1.  B  18,  of  the  state  Constitution, 
stating  that  if  the  severity  of  the  law  leads  to  op- 
pression and  injustice  the  legislature  must  supply 
the  remedy. 

In  Re  Yell  (Mich.)  2  Det.  L.  N.  667,  it  was  con- 
tended that  6  2  of  act  No.  200  of  Mich.  Pub.  Acts 
1886,  was  contrary  to  the  provisions  of  6  31  of  art.  6 
of  the  Constitution,  for  the  reason  that  no  max- 
imum fine  was  fixed,  the  provisions  of  the  statute 
being  that  a  person  found  guilty  of  violating  the 
provisions  of  the  act  which  related  to  the  protec- 
tion of  fish  should  be  punished  by  a  fine  of  not  less 
than  $100  together  with  the  costs  of  the  prosecu- 
tion, and  in  default  should  be  confined  to  the 
county  Jail  until  such  fine  and  costs  were  paid  not 
exceeding  thirty  days,  and  the  court  held  that  such 
act  could  not  upon  that  ground  be  said  to  be  un- 
coDBtitutional. 

The  provisions  of  9  11  of  the  Minnesota  act  of 
1891,  chap.  9,  relating  to  game,  are  not  unconstitu- 
tional by  reason  of  imposing  excessive  punish- 
ments, even  though  the  fine  provided  for  thereby 
be  large:  a  fine  of  not  less  than  $60  nor  more  than 
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$100  and  costs  of  prosecution,  and  Imprisonment  in 
the  county  Jail  for  not  less  than  sixty  days  nor 
more  than  ninety  days  for  each  and  every  such  ani- 
mal so  taken  or  caught  contrary  to  the  provisions 
of  the  act,  being  imposed  thereby.  State  v.  Rod- 
man, 58  Minn.  888. 

The  penalties  imposed  by  Wis.  Stat.  1891,  chap. 
861,  §  1,  passed  for  the  purpose  of  preserving  game* 
do  not  contravene  fi  6  of  art.  1  of  the  state  Consti- 
tution, prohibiting  excessive  fine  and  cruel  and  un- 
usual punishments.    State  v.  DeLano,  80  Wis.  250. 

In  State  v.  Craig,  80  Me.  85,  the  constitutionality 
of  Me.  Stat.  1885,  chap.  275,  §  a,  which  prohibited 
the  destruction  of  lobsters  within  the  state,  under 
which  act  the  defendant  was  found  guilty  of  pos- 
sessing certain  lobsters,  was  attacked  upon  the 
ground  that  the  penalty  of  $1  for  each  lobster  un- 
lawfully destroyed  was  excessive  and  unconstitu- 
tional by  reason  of  its  conflicting  with  the  provi- 
sions of  the  Constitution  as  imposing  heavy,exceaB- 
ive,  cruel,  and  unusual  punishments  disproportion- 
ate to  the  offense;  but  the  court  held  that  such  pen- 
alty was  neither  excessive  nor  severe,  especially 
where  it  was  shown  that  the  unlawful  destruction 
of  lobsters  had  created  penalties  aggregating  large 
sums,  the  statistics  showing  that  the  present  for- 
feitures were  Insui&cient  to  prevent  a  violation  of 
the  law. 

J.  Fornication. 

A  sentence  imposing  a  fine  of  $100  with  an  alter- 
native service  of  five  months  on  the  public  works, 
upon  a  female  above  the  age  of  eighteen,  convicted 
of  a  single  act  of  fornication  with  a  married  man, 
is  not  excessive,  there  being  nothing  to  show  her 
inability  to  pay.  Hunt  v.  State,  81  Oa.  140.  In  this 
case,bowever,there  was  nothing  to  indicate  whether 
the  sentence  was  objected  to  upon  the  ground  that 
it  was  a  violation  of  the  constitutional  provisions, 
or  was  excessive  as  being  In  excess  of  the  penalty 
imposed  by  the  state  statute,  or  as  being  an  abuse 
of  the  court's  discretion. 

k.  Oamhling, 

It  is  not  only  the  duty  of  the  commonwealth  to 
enact  such  penalties  against  gamblers  as  will  deter 
them  from  gambling,  but  also  to  enact  such  penal- 
ties against  such  persons  as  hire  themselves  out  to, 
setup,  or  carry  on  gambling  hells,  and  therefore 
if  It  requires  a  sentence  of  confinement  in  the 
penitentiary  and  disfranchisement  to  prevent  such 
practice,  it  is  the  duty  of  the  legislature  in  its  con- 
stitutional right  to  enact  such  a  law,  such  body 
being  the  necessary  Judge  of  the  adequacy  of  the 
penalty  necessary  to  prevent  the  crime,  and  there- 
fore such  a  confinement  and  exclusion  are  not  a 
severe  penalty  or  cruel  punishment  for  the  offense. 
Harper  v.  Com.  93  Ky.  800. 

A  fine  of  $40  and  ten  days'  imprisonment  in  the 
county  Jail,  imposed  upon  one  convicted  of  keep- 
ing, dealing,  and  exhibiting  a  bank  for  the  purpose 
of  gaming,  is  not  unusual  and  oppressively  severe, 
so  as  to  contravene  the  constitutional  provisions,— 
especially  where  the  law  prescribes  the  punishment 
for  such  offenses  at  a  fine  of  $100  and  imprisonment 
in  the  oounty  Jail  for  thirty  days,  with  the  mini- 
mum fine  of  $26.  Williams  v.  State,  6  Tex.  App. 
147. 

In  Com.  V.  Wyatt,  6  Rand.  ( Va.)  694,  700,  It  was 
held  that  the  Virginia  statute  of  1838,  which  pro- 
vided for  Imprisonment  for  a  time  not  less  than 
one  nor  more  than  six  months,  and  that  the  defend- 
ant might  receive  stripes  at  the  discretion  of  the 
court, to  be  infiicted  at  one  time  or  at  different  times. 
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mittimus  of  precisely  the  same  tenor  was  is- 
sued OD  the  same  date,  placing  the  hour  of  the 
alleged  violation  at  "about  10:28  o'clock  p.  m.," 
— just  one  minute  and  one  half  later  than 
the  one  previous.    And  upon  the  same  date 


the  respondent  issued  sixty-nine  additional 
mittimuses  of  exactly  similar  import  to  those 
just  described,  each  one  of  which  only  differs 
from  its  immediate  predecesf^or  one  and  one  half 
minutes  in  respect  to  the  time  of  the  violation 


provided  that  the  same  should  not  exceed  thirty- 
nine  at  any  one  time,  was  not  contrary  to  the  pro- 
vistoDS  of  the  Bill  of  Rights  which  restrained  cruel 
.and  unusual  punishments.  In  that  case  tbe  de- 
fendant had  heen  convicted  of  keepinir  and  exhib- 
itlnflra  gaminflr  table,  and  the  question  of  tbe  oon- 
-stitutionality  ol  the  act  was  raised  before  sentence 
wasiMused. 

1.  Highway  off enws, 

A  sentence  of  $20  besides  costs,  imposed  upon  one 
convicted  upon  an  indictment  for  obstructlnff  a 
public  hiffbway  under  fi  aOT0  of  tbe  Iowa  Code, 
which  imposes  a  penalty  of  imprisonment  in  tbe 
penitentiary  for  not  more  than  five  years,  or  by  a 
line  not  exceeding  $600  and  imprisonment  in  tbe 
county  Jail  not  exceeding'  one  year,  is  not  an  excess- 
ive punishment  under  Iowa  Gonst.  art.  1,  fi  7, 
which  prohibits  excessive  fines  and  cruel  and  un- 
usual punishments,  neitber  are  tbe  provisions  of 
tbe  CkKle  in  that  respect  contrary  to  the  Constitu- 
tion.    State  v.  Teeters  (Iowa)  fi6  N.  W.  764,  756. 

m.  HonesUaling. 

A  minimum  punishment  of  three  years  for  horse 
stealing,  except  in  oases  of  tbe  first  offense,  when 
it  may  be  two  years  or  less,  with  a  maximum  pun- 
ishment of  fifteen  years,  is  not  cruel  or  unusual 
punishment,  Blthougb  it  be  greater  than  tbe  pun- 
ishment for  manslaughter. .  People  v.  Morris,  80 
Mich.  637,  8  L.R.  A.  686. 

In  Morrison  v.  State,  13  Neb.  627,  the  prisoner 
was  found  guilty  of  horse  stealing  and  sentenced 
to  Imprisonment  to  tbe  penitentiary  for  ten  years, 
and  it  was  held  that  although  the  sentence  seemed 
■excessive,  the  law  fixing  the  minimum  of  punish- 
ment in  such  cases  at  three  years*  imprisonment* 
yet  a  discretion  was  given  to  increase  the  term  of 
Imprisonment  in  oases  where  it  seemed  proper  to 
do  so,  such  discretion  resting  with  the  trial  court, 
and  unless  there  was  a  gross  abuse  of  discretion, 
-such  sentence  would  not  be  interfered  with. 

The  law  of  New  Mexico  which  punishes  the  steal- 
ing of  mules  with  not  less  than  thirty  nor  more 
than  sixty  lashes,  is  not  cruel  and  unusual  punish- 
ment  within  the  meaning  of  tbe  constitutional  in- 
hibition.   Garcia  v.  Territory,  1  N.  M.  416. 418. 

Confinement  in  a  penitentiary  for  five  years  on 
•each  conviction  for  tbe  crime  of  horse  stealing 
cannot  be  regarded  as  either  excessive,  cruel,  or 
unusual  punishment,  within  the  meaning  of  tbe 
provisions  of  fi  18  of  tbe  Texas  Bill  of  Rights,  Art. 
:800,  Texas  Code  Crim.  Proc.,  which  provides  for  suc- 
cessive imprisonment  upon  different  con  Actions, 
Is  in  harmony  with  tbe  common  law,  and  is  no  in- 
fringement of  the  constitutional  provisions.  Lili- 
ard  V.  State,  17  Tex.  App.lU,  119. 

Where  a  Jury  inflicted  a  sentence  of  five  years* 
imprisonment  in  the  penitentiary  upon  one  defend- 
ant, who  pleaded  guilty  to  the  charge  of  horse 
stealing,  and  upon  the  same  evidence  imposed  a 
sentence  of  ten  years  in  tbe  penitentiary  upon  an- 
other defendant,  it  was  held  that  the  latter  sentence 
was  not  excessive  punishment,— especially  where  it 
was  within  tbe  limits  prescribed  by  the  law,  there 
being  nothing  to  show  that  the  increased  penalty 
was  cruelly  or  wantonly  infiicted.  Jones  v.  State, 
14  Tex.  App.  86,  94. 

n.  Larceny. 
A  sentence  of  seventeen  and  one-half  years  in 
the  penitentiary  upon  a  conviction  under  twelve 
indictments,  six  of  which  charged  tbe  defendant 
with  larceny,  and  the  others  with  burglariously 
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breaking  and  entering  buildings,  is  not  excessive, 
where  the  record  presents  no  case  for  mitigation  of 
the  sentence.    State  v.  Turney,  77  Iowa,  269. 

A  sentence  of  three  years  and  nine  months  in  the 
penitentiary  at  hard  labor,  with  a  Judgment  for  the 
costs,  imposed  upon  one  charged  and  convicted  of 
larceny  of  two  kegs  of  brandy  from  a  railway  car 
on  the  railroad  tracks  of  the  company,  although  It 
might  be  excessive  when  viewed  alone  in  the  light 
of  tbe  particular  articles  taken,  yet  where  the  rec- 
ord showed  that  on  the  night  of  the  theft  other 
articles  were  also  stolen  by  the  party,  and  that  he 
was  one  of  an  organization  for  such  purposes, 
will  not  be  deemed  excessive.  But  whether  this  was 
upon  constitutional  or  other  grounds  does  not  ap- 
pear.   State  V.  Hall  (Iowa)  66  N.  W.  786.  727. 

A  sentence  to  confinement  at  bard  labor  for  ten 
years  in  the  house  of  correction.  Imposed  upon  one 
prosecuted  for  grand  larceny,  but  convicted  of 
petit  larceny,  is  not  excessive,  the  court  stating 
that  to  limit  the  punishment  in  many  such  cases  to 
a  fine  and  imprisonment  for  three  months  would  be 
but  a  mere  mockery  of  Justice.  Nelson  v.  People, 
88  Mich.  618.622. 

The  Virginia  statute  of  1828  imposing  stripes 
upon  one  convicted  thereunder,  is  not  contrary  to 
tbe  Constitution  of  that  state,  and  therefore  a 
sentence  of  thirty- nine  stripes  to  be  inflicted  upon 
one  convicted  of  the  crime  of  larceny  of  bank 
notes  was  not  excessive.  Aldridge  v.  Com.  2  Va. 
Gas.  447,  449. 

But  where  the  general  law  of  the  state  has  de- 
fined the  crime  of  petit  larceny,  and  has  also  pre- 
scrllied  and  fixed  a  limit  of  imprisonment  upon  a 
conviction  thereof  at  six  months,  which  penalty  is 
the  usual  and  common  punishment  of  the  offense 
within  the  state  borders,  and  such  fixing  of  the 
maximum  punishment  is  also  a  legislative  declara- 
tion that  such  maximum  is  an  adequate  and  suffi- 
cient penalty  for  tbe  offense  wherever  committed, 
a  sentence  of  a  recorder's  court  of  a  city  inflicting 
an  increased  term  of  imprisonment  is  unconstitu- 
tional as  being  a  cruel  and  unusual  punishment,^ 
especially  where  no  circumstances  of  atrocity  nor 
violation  of  public  or  private  rights  have  magnified 
the  crime  for  which  it  is  imposed.  Re  Bayard,  26 
Hun,  649,  61  How.  Pr.  294, 800. 

In  the  above  case  tbe  petitioner  bad  been  tried 
and  convicted  at  the  court  of  special  sessions  of 
the  city  for  the  crime  of  petit  larceny,  and  had 
been  sentenced  to  the  Albany  penitentiary  for 
nine  months  under  the  charter  of  the  city,  such 
sentence  being  greater  than  that  imposed  by  8  N. 
Y.  Rev.  Stat.  6th  ed.  fi  1,  p.  969,  under  which  the  im- 
prisonment was  not  to  exceed  six  months.  It  was 
held  that  such  charter  was  void  as  t)elng  contrary 
to  the  fundamental  law,  and  as  violating  the  pro- 
visions of  the  state  Constitution  relating  to  cruel 
and  unusual  punishments. 

o.  Liba, 

A  fine  of  $600  and  costs,  imposed  upon  one  eon. 
victed  of  a  grossly  offensive  libel  committed  with- 
out provocation,  cannot  be  said  to  be  excessive  or 
to  exceed  tbe  demands  of  Justice,— especially  where 
such  libel  is  published  unlawfully  and  maliciously 
Id  order  to  bring  the  party  libeled  into  public  scan- 
dal.   State  V.  Belvel,  89  Iowa  4(K^  27  L.  R.  A.  846. 

A  sentence  on  conviction  of  publishing  a  lit)el,  to 
imprisonmeDt  in  the  county  Jail  for  a  term  of 
three  years  and  to  pay  a  fine  of  $1,000  and  to  stand 
committed  to  the  county  Jail  until  the  fine  shall  be 
,  paid,  or  secured  to  be  paid,  or  until  he  be  other- 
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nature,  have  been  divided  into  a  number  of 
offenses;  that  the  evidence  on  the  trial  of  the 
cause  did  not  warrant  the  separation  and  di- 
vision of  the  charge  in  the  manner  and  form 


mitments  charge  your  relators  with  having 
committed  these  diflferent  offenses,  seventy- 
two  in  number,  at  an  interval  of  one  and  one- 
half  minutes  between  each  and  every  offense; 


adjudged  by  the  [respondent]:  that  the  com- '  that  the  evidence  did  not  and  does  not  show 


with  a  trace  chain  and  padlock  so  that  he  could  I 
neither  lie  nor  sit  down,  as  where  he  was  left  so 
chained  in  darkness  for  several  hours  in  the  night, ' 
the  court  statinff  that  it  was  the  duty  of  the  court 
by  appropriate  action  to  protect  prisoners  from 
such  arbitrary  oppression.  Re  Birdsonflr.  89  Fed. 
Rep.  509.  4  L.  R.  A.  eZR, 

Afirain,  in  Ptate  v.  Kearney,  1  Hawks  (N.  C.)  63, 
65,  a  punishment  by  wbipplnfiT  was  held  to  be  ex- 
cessive when  imposed  upon  one  convict«d  of  man- 
slaughter and  fined  $260  in  addition  to  such  whip- 
ping, the  court  stating  that  such  punishment 
should  be  restricted  to  in  famous  crimes. 

But  in  United  States  v.  Collins,  2  Curt.  C.  C. 
194,  flogging  was  held  not  to  be  a  cruel  and  unusual 
punishment  within  the  meaning  of  the  8d  section 
of  the  act  of  March  8, 1835  (4  Stat,  at  L.  776),  under 
which  statute  the  master  of  a  vessel  was  indicted 
for  inflicting  on  one  of  the  crew  a  cruel  and  un- 
usual punishment,  the  court  stating  that  such 
punishment  was  not  of  the  kind  against  which  the 
particular  words  of  the  act  were  directed. 

c.  Convict  labor. 

The  legislative  power  to  let  and  hire  the  labor  of 
convicts,  and  whenever  necessary  or  expedient  to 
transfer  them  from  one  place  of  conflnment  in  the 
state  to  another,  has  never  been  denied,  and  a  stat- 
ute which  gives  such  power  does  not  create  a 
greater  or  more  excessive  punishment  than  im- 
posed upon  them*  and  is  not  therefore  contrary  to 
the  constitutional  provision  inhibiting  the  in- 
fliction of  cruel  and  unusual  punishments.  Mason 
&  F.  Co.  V.  Main  Jellico  Mountain  Coal  Co.  87  Ky. 
467,475. 

So,  the  Imposition  of  labor  as  a  means  of  disci- 
pline and  a  measure  of  health  is  neither  cruel  nor 
unusul,  as  It  operates,  when  rightly  regulated,  as  a 
mitigation  rather  than  an  aggravation  of  the  pun- 
ishment Involved  in  imprisonment,  and  is  not  of 
itself  disgraceful  or  degrading,  but  beneficial  and 
humane.    Durham  v.  State,  89  Tenn.  723, 7^. 

The  imposition  of  labor  as  part  of  a  sentence  to  a 
certain  degree  compels  crime  to  support  itself,  and 
is  a  valuable  addition  to  the  force  ot  law  and  order, 
and  the  fact  that  it  may  be  imposed  in  the  discre- 
tion of  the  court  operates  to  widen  the  power  of 
graduating  sentences  to  meet  the  merits  of  the  par- 
ticular cases.    Ibid. 

In  a  case  where  the  constitutionality  of  the  Cali- 
fornia act  of  March  21,  I860,  was  attacked  upon 
the  ground,  inter  alia,  that  it  authorized  a  transfer 
of  convicts  to  private  individuals  and  a  lease  of  the 
lak>or  of  future  convicts,  it  was  held  that  the  con- 
viction of  a  criminal  subjects  him  to  a  constitu- 
tional in  voluntary  servitude,  and  the  labor  imposed 
upon  him  and  the  proceeds  of  it  belong  to  the  state 
and  may  be  disposed  of  in  such  a  way  as  the  legis- 
lature In  its  discretion  may  determine;  and  it  is 
therefore  within  the  province  of  the  legislature  to 
provide  for  the  leasing  out  of  the  labor  of  con- 
victs, the  same  not  being  cruel  or  unusual  punish 
ment  within  the  meaning  of  the  Constitution. 
State  V.  McCauley,  IS  CaL429,  466. 

And  therefore  a  sentence  imposed  upon  one  con- 
victed under  the  South  Carolina  bastardy  act,  and 
sentenced  to  serve  as  a  bondman  or  an  apprentice 
for  a  term  not  exceeding  four  years,  is  not  a  cruel 
or  unusual  punishment  within  the  meaning  of  the 
state  Constitution.  State^  v.  Adams,  1  Brev.  279, 
283. 

In  Topeka  v.  Boutwell,  68  Kan.  20,  27  L.  R.  A.  508, 
it  was  held  that  a  city  ordinance  whereby  prisoners 
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who  were  commlted  to  the  state  prison  for  the 
violation  of  by-laws  or  ordinances  were  to  be  em- 
ployed at  labor,  either  on  the  streets  or  public 
works  of  the  city,  or  in  a  public  or  private  place, 
for  which  credit  at  a  certain  amount  a  day  was  to 
be  given  to  them  for  the  work  done,  was  not  con- 
trary to  the  Constitution  of  the  state  of  f^ansas,  or 
to  that  of  the  United  States. 

But  It  has  been  held  that  a  sentence  imposed 
upon  one  convicted  before  a  Justice  of  the  peace 
without  a  Jujqr,  for  carrying  a  concealed  weapon, 
to  pay  a  fine  of  825  or  be  imprisoned  in  the  county 
Jail,  and  made  to  perform  hard  labor  on  the  public 
works  of  the  city  in  the  chain  gang  for  a  period  of 
thirty  days,  in  so  far  as  it  requires  the  defendant 
to  work<fti  such  gang,  is  contrary  to  the  provisions 
of  the  South  Carolina  Constitution,  and  void. 
State  V.  Williams,  40  8.  C.  373,382. 

In  Berry  v.  Brislan,  86  Ky.  5,  9,  10,  it  was  held 
that  confinement  of  offenders  against  city  charters 
and  their  by-laws  and  ordinances  until  the  flues 
and  costs  were  discharged  by  labor  or  otherwise 
were  not  in  conflict  with  either  the  state  or  Fed- 
eral Constitutions. 

And  in  Ex  mrte  Bedell,  20  Mo.  App.  125, 131,  the 
punishment  of  one  convicted  for  violating  the  city 
ordinance,  whereby  he  was  compelled  to  work  on 
the  public  streets,  was  held  valid,  and  the  city  or- 
dinance imixning  the  same  was  found  to  be  con- 
stitutional, several  state  laws  inflicting  it  in  certain 
contingencies. 

And  again,  in  Morgan  v.  State,  47  Ala.  84. 87,  it 
was  held  to  be  no  violation  of  the  Constitution  to 
compel  the  payment  of  costs  upon  a  conviction  of 
an  assault  and  battery.by  hard  work  for  the  county, 
where  the  defendant  had  been  fined  and  ordered  to 
pay  the  costs,  and  had  refused  to  do  so. 

So,  a  sentence  to  six  months  In  the  chain  gang 
was  held  not  to  be  too  great  a  punishment  for  one 
convicted  of  having  assaulted  and  beaten  persons 
who  were  physically  half  his  equal.  Baker  v.  State, 
94  Ga.  700. 

And  a  similar  panishment  was  upheld  in  State  v. 
Haynie,  118  N.  C.  1265. 

A  sentence  by  which  the  father  of  an  illlgitimate 
child  was  compelled  to  work  on  the  public  roads  for 
a  longer  period  than  is  necessary  to  secure  the  pay- 
ment of  the  costs,  fine,  and  allowance,  was  held  to 
contravene  the  provisions  of  the  North  Carolina 
Constitution,— especially  where  it  grossl}'  exceeded 
the  period  necessary  for  earning  the  amount  so 
due.    State  v.  Nelson,  119  N.  C.  797. 

d.  Hard  labor. 

Imprisonment  in  the  penitentiary  at  hard  labor 
Is  not  of  itself  a  cruel  or  unusual  punishment, 
within  the  meaning  of  t  9  of  the  Bill  of  Rights  of 
the  Constitution  of  Kansas,  it  being  a  punishment 
resorted  to  ever  since  that  state  had  any  existence, 
and  one  common  in  all  civilized  countries.  State 
V.  White,  44  Kan.  514,  521. 

Hard  labor  is  not  an  unusual  or  cruel  punish* 
ment.    Durham  v.  State,  89  Tenn.  723,  782. 

And  it  has  been  stated  that  hard  labor  In  itself  is 
not  infamous  or  degrading,  but,  on  the  contrary, 
ts  ennobling,  and  is  the  foundation  upon  which  re- 
poses ail  true  progress  in  mental  and  moral  de- 
velopment. 

**An  angers  wings  would  droop  If  long  at  rest. 

And  God  himself,  inactive,  were  no  longer  blest." 
—the  infamy  and  degradation  consisting  in  its  be- 
ing involuntary.   The  distinction  being  the  differ- 
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any  such  condition  of  things  and  said  specific 
■^dexnarkations  of  time  and  division  and  subdi- 
visions of  the  charge  were  the  result  of  ille- 
gal, arbitrary,  and  unjust  action  of  the  [re- 
spondent] judge,  unwarranted  either  in  law  or 


by  the  facts  of  the  case."  as  shown  by  the  evi- 
dence at  the  trial.  Relators  aver  that  there  is 
no  appeal  from  the  respondent's  decree,  and 
they  can  only  obtain  relief  by  invoking  the  su- 
pervisory powers  of  this  court;  that  they  have 


ence  between  lllierty  and  slavery.  People  v.  Han- 
rahan,  75  Micb.  621,  4  L.  R.  A.  751. 

But  in  a  diaseuting  opinion  in  Durham  v.  State, 
•  80  Tenn.  740,  Justice  Snodgrrass  stated  that  the  ef- 
fect of  art.  1,  6 16,  oC  the  Tennessee  Constitution, 
which  prohibits  cruel  and  unusual  punisbment, 
was  to  leave  In  the  hands  of  the  circuit  Judge  the 
fiame  power  he  then  had  tt>  Imprison,  and  no  more 
than  he  originally  bad  before  its  first  adoption,  and 
therefore  as  he  could  not  impose  bard  labor  when 
the  Constitution  was  adopted,  he  could  not  do  It 
then,  for  the  reason  that  it  was  cruel  and  unusual 
punishment. 

And  where  the  offense  charged  was  the  receiving 
•of  a  bribe  for  his  vote  at  an  election,  which  of- 
fense was  denounced  by  6  11  of  art.  12,  chap.  38,  of 
Ky.  Gen.  Stat.,  and  the  punishment  was  a  fine  of 
from  SfiO  to  S600,  and  exclusion  from  office  and 
suffrage.  It  was  held  that  punishment  at  hard  labor 
could  not  be  Imposed  in  addition  to  the  punishment 
•of  exclusion  from  office  and  suffrage.  Eldridge  v. 
Com.  87  Ky.  865.  367. 

So.  where  a  sentence  provided  for  imprisonment 
in  a  state  prison  at  hard  labor  for  the  purpose  of 
enforcing  the  payment  of  a  fine,  it  was  held  void 
for  the  reason  that  it  was  unauthorized;  but 
whether  the  constitutional  question  is  raised  or  not 
Is  not  shown.    Ex  parte  Arras,  78  Cal.  804. 

But  in  Morgan  v.  State,  47  Ala.  84.  87,  a  sentence 
imposing  hard  work  for  the  county  to  compel  the 
payment  of  costs  imposed  upon  one  convicted  of 
.an  assault  and  battery  was  held  not  to  be  unconsti- 
tutional. 

So,  a  sentence  of  three  years  and  nine  months  in 
the  penitentiary  at  hard  lakwr,  imposed  upon  one 
convicted  of  larceny,  was  upheld,  even  though  the 
articles  stolen  might  not  of  themselves  call  for  the 
Infliction  of  so  great  a  penalty,  the  circumstances 
-of  the  case  showing  other  thefts  on  the  same  night 
hy  the  same  defendant,  who  was  one  of  an  organ- 
ized gang.    State  v.  Hall  (Iowa)  66  N.  W.  725,  r^7. 

Again,  a  sentence  of  ten  years  at  bard  iat>or  in 
•the  bouse  of  correction  upon  a  conviction  of  petit 
larceny  was  held  not  exoesbive,  in  Nelson  v.  Peo- 
ple, 88  Mich.  618,  622,  the  court  stating  that  to  limit 
JBL  punishment  in  such  cases  to  fine  and  imprison- 
ment for  three  months  would  be  a  mere  mockery 
of  Justice. 

And  a  similar  sentence  Imposed  upon  one  charged 
with  an  assault  with  an  intent  to  kill,  but  con- 
victed of  assault  only,  was  upheld  as  constitutional 
in  O'Neil  v.  Com.  165  Mass.  446. 

So,  imprisonment  at  hard  labor  in  the  house  of 
•correction  for  three  months  for  the  violation  of  a 
-statute  regulating  the  sale  of  Intoxicating  liquors 
-was  upheld  as  constitutional  In  Pervear  v.  Massa- 
<jhu«ett8,  72  F.  8.  5  Wall.  476, 18  L.  ed.  608. 

But  a  sentence  to  hard  labor  on  the  public  works 
of  the  city  in  the  chain  gang  for  thirty  days,  im- 
posed by  a  Justice  upon  a  conviction  of  carrying  a 
deadly  weapon,  was  held  unconstitutional  in  so  far 
418  it  imposed  hard  labor,  in  State  v.  Williams,  40  S. 
C.  378, 882. 

And  In  State  v.  Smith,  5  Day,  175,  170,  the  court 
Intimated  that  if  through  infirmity  it  appeared  to 
be  Inhuman  or  Improper  to  confine  a  prisoner  at 
hard  labor  immediately  upon  conviction,  the  court 
ehould  postpone  his  confinement  to  a  future  day. 

e.  House  of  refuge. 

A  commitment  of  a  person  under  the  age  of  six- 
teen to  the  house  of  refuge,  there  to  remain  until 
<tie  attains  his  majority,  does  not  partake  of  the 
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degradation  of  physical  suffering  to  wblch  persons 
are  subject  usually  in  prisons,  its  discipline  being 
reformatory,  the  authority  given  to  such  institu- 
tions being  beneficial  in  its  effect  on  the  individ- 
ual prisoner  and  on  society,  and  in  reiation  to  the 
former  the  exercise  of  the  authority  amounts  to  a 
commutation  of  the  ordinary  punishment.  People, 
Society  for  Reformation  of  Juvenile  Delinquents, 
V.  Degnen,  64  Barb.  106,  6  Abb.  Pr.  N.  S.  87. 

f.  Impritovment  for  costs. 

Where  a  party  is  found  guilty  on  an  indictment 
for  a  public  offense,  the  legislature  may  make  tbe 
payment  of  costs  a  part  of  tbe  punishment,  and,  in 
case  of  a  failure  io  pay  or  secure  them,  may  im- 
pose Imprisonment  as  an  alternative,  as  in  case  of 
a  fine;  provided  such  imprisonment  is  not  cruel 
within  the  meaning  of  the  Alabama  Constitution. 
Nelson  v.  State,  46  Ala.  186, 101. 

g.  Fine  or  imprisonment. 

Punishment  by  fine  or  Imprisonment  is  not  un- 
usual. Hobbs  V.  State,  133  Ind.  404,  406, 18  L.  R.  A. 
774. 

In  Burlington,  C.  R.  &  N.  R.  Co.  v.  Dey.  82  Towa, 
812,  341, 12  L.  R.  A.  436,  8  Inters.  Com.  Hep.  584,  it 
was  held  that  the  fine  imposed  upon  the  company 
under  the  Iowa  statute,  being  chapter  28  of  the 
Acts  of  the  22d  General  Assembly,  giving  author- 
ity for  the  making  of  rates  for  the  transportation 
of  freight,  which  act  imposed  a  fine  of  not  less  than 
$1,000  nor  more  than  $6,000  for  the  first  offense,  and 
not  less  than  $5,000  nor  more  than  $10,000  for  the 
second  offense,  was  not  excessive  or  a  cruel  or  un- 
usual punisbment  within  the  meaning  of  6  17,  art. 
1,  of  the  state  Constitution,  for  tbe  reason  that 
fines  were  intended  to  enforce  obedience  to  the  law 
by  corporations  having  grreat  incomes  and  con- 
trolling vast  properties,  the  legislature  having 
power  to  fix  heavy  penalties  upon  such  corpora- 
tions, although  such  penalties,  if  Inflicted  upon  in- 
dividuals, might  appear  excessive,  it  being  tbe 
duty  of  such  companies  to  obey  tbe^law. 

And  although  it  Is  not  shown  whether  tbe  sen- 
tence was  objected  to  upon  constitutional  or  other 
grounds,  it  has  been  held  that  a  fine  of  $500  im- 
posed upon  one  convicted  of  tbe  crime  of  resisting 
an  officer  in  the  discharge  of  bis  duties,— especially 
wbere  the  defendant  drew  a  revolver  and  threat- 
ened to  shoot  such  officer,  is  not  excessive  under 
tbe  Iowa  statute,  which  fixes  the  maximum  fine  m 
such  cases  at  $1,000.  State  v.  Seery  ( Iowa)  64  N.  W . 
681,  682. 

Fine  and  imprisonment  in  a  county  Jail  for  a 
misdemeanor,  and  for  a  felony  imprisonment  in  tbe 
penitentiary  for  a  long  period,  ten  or  twenty  years, 
as  Imposed  by  the  Tennessee  statute  of  July  7, 1870^ 
wblch  confers  Jurisdiction  upon  special  Judges,  are 
neither  cruel  nor  unusual  punishments  within  tbe 
meaning  of  tbe  Constitution,  having  a  regard  to 
the  evils  intended  to  be  checked  and  tbe  offenses 
forbidden  by  such  act.  Ligan  v.  State,  8  Heisk. 
150. 

Tbe  penalties  imposed  by  the  Tennessee  statute  of 
July  7, 1870,  which  provides  for  the  appointment  of 
special  Judges  in  certain  cases,  do  not  violate  tbe 
provisions  of  the  Tennessee  Bill  of  Rights.  8 16,  art. 
1,  which  prohibits  cruel  and  unusual  punishments. 
Ligan  V.  State,  supra,  in  which  case  the  defendant 
was  convicted  of  feloniously  prowling  and  travel- 
ing in  disguise,  and  was  tried  before  the  special 
Judge  provided  for  in  such  act. 

In  Chicago  4c  A.  R.  Co.  v.  People,  Koemer,  67  III. 
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been  deprived  of  their  liberty  without  due  i  of  the  respondent,  and  that  same  are  violative* 


process  of  law;  "that  the  fines  inflicted  are 
excessive,  and  the  punishment  cruel  and  un- 
usual, and  beyond  the  power  and  authority  of 
a  court  of  limited  jurisdiction/'  such  as  that 


of  the  provisions  of  articles  6  and  9  of  the  Ck>n* 
stitution  of  the  state;  that  no  city  ordinance 
authorizes  the  imposition  of  a  greater  penalty 
for  a  violation  thereof  than  a  flne  of  $25,  nor 


U,  86, 16  Am.  Kep.  609,  It  was  held  that  a  fine  Im-  I 
posed  ypon  a  railroad  company  by  act  of  the  legis- 
lature, maldDir  any  disciimiDation  on  their  part 
for  freight  charges  a  peoal  ofTeDse,  which  act  made 
the  wilful  violation  thereof  a  cause  of  forfeiture  of 
all  their  franchises,  without  any  penalty  for  the 
first  offense,  although  the  fine  in  some  cases  would 
amount  to  $1,000,000,  was  held  to  be  a  violation  of 
the  spirit  of  the  state  Constitution,  which  enacts 
that  all  penalties  shall  be  proportioned  to  the  na- 
ture of  the  offense,  such  clause  being  also  a  viola- 
tion of  thespintof  every  clause  of  the  Ck)n8titutlon 
requiring  the  legislature  to  pass  laws  to  prevent 
unjust  discrimination  and  extortion  by  railroad 
companies,  and  enforce  such  laws  by  adequate 
penalties  to  the  extent,  if  necessary,  for  that  pur- 
pose, of  forfeiture  of  their  property  and  franchises. 
The  penalty  imposed  being  of  the  harshest  char, 
acter  and  unconstitutional. 

A  fine  of  $1,000  each,  imposed  upon  the  defend- 
ants, who  were  found  guilty  of  unlawfully  usurp- 
ing the  functions  of  Justices  of  the  peace,  was  held 
not  to  be  excessive,  for  the  reason  that  those  who 
assume  to  perform  important  official  actf*  with 
color  of  authority  assume  a  grave  responsibility* 
and  are  to  be  held  strictly  accountable,  and  that 
when  the  disastrous  consequences  of  their  acts,  to 
those  directly  or  indirectly  affected  thereby,  were 
taken  into  oonsideration,  such  punishment  was  not 
too  severe.  Becker  v.  People,  Wilson,  166  111.  801, 
800.  The  sentence  in  this  case  was  objected  to  as 
excessive,  but  whether  this  was  on  constitutional 
or  other  grounds  is  not  shown. 

A  sentence  to  pay  a  fine,  and  that  the  ''sheriff  do 
keep  you  in  custody  until  the  Judgment  of  the 
oourt  is  complied  with,^*  is  not  of  itself  a  violation 
of  i  8  of  the  Florida  Bill  of  Rights  in  regard  to  ex- 
cessive bail,  excessive  fines,  cruel  or  unusual  pun- 
ishment, or  indefinite  imprisonment,  and  neither 
the  award,  nor  a  holding  under  it,  can  be  said  to 
create  an  indefinite  punishment  in  the  absence  of 
circumstances  shown  making  it  so.  Ex  parte  Bry- 
ant, 24  Fla.  278. 

A  sentence  whereby  the  prisoner  was  to  be  im- 
prisoned for  two  years  in  the  state  prison,  and  to 
pay  a  heavy  fine,  and  to  suffer  further  imprison- 
ment in  the  said  prison  in  case  of  default  in  pay- 
ment of  the  fine  for  a  further  period  of  time  at  the 
rate  of  one  day  for  each  dollar  until  the  fine 
was  paid,  under  which  sentence  the  prisoner  was 
then  held  and  Imprisoned  at  hard  labor  solely  for 
the  purpose  of  collecting  the  fine,  was  held  to  be 
void  and  beyond  the  Jurisdiction  of  the  court,  so 
far  as  such  Judgment  provided  for  imprisonment 
in  the  state  prison  as  a  means  of  en  forcing  the  pay- 
ment of  the  fine,  for  the  reason  that  It  was  unau- 
thorized, but  whether  upon  constitutional  or  other 
grounds  is  not  shown.  Ex  parte  Arras,  78  Cal.  80i. 
!  In  State  v.  Danforth,  8  Ck)nn.  112, 116,  it  is  stated 
that  the  common  law  can  never  require  a  fine  to 
the  extent  of  an  offender's  goods  and  chattels,  or 
sentence  of  imprisonment  for  life,  such  punish- 
ment being  both  uncertain  and  unnecessary,  It 
being  no  more  difficult  to  limit  the  Imprisonment 
of  an  atrocious  offender  to  an  adequate  number 
of  years,  than  to  prescribe  a  limited  punishment 
for  minor  offenses,  indefinite  punishments  being 
fraught  with  danger  and  not  admitted  unless  au- 
thorized by  the  statute  law. 

8o,  a  sentence  of  seven  years*  imprisonment  and 
a  fine  of  $100  upon  a  conviction  of  arson  was  held 
not  to  be  excessive,— especially  where  it  was  within 
the  limits  prescribed  by  the  statute.  Ledgerwood 
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V.  State,  181  Ind.  81,  91,  but  whether  objection  was 
taken  to  the  sentence  upon  constitutional  or  other 
ground  is  not  shown. 

And  a  sentence  of  six  months'  Imprisonmenti 
from  which  a  release  might  at  any  time  be  granted 
upon  payment  of  a  fine  of  $250  and  costs,  wa«  up- 
held as  not  unreasonable  within  the  meaning  of 
the  state  Constitution,  in  Whitten  v.  State.  47  Ga. 
297,  wherein  defendant  was  convicted  of  an  assault 
and  battery. 

Again,  a  sentence  of  a  fine  of  $900  and  six  months* 
imprisonment  upon  a  conviction  of  an  aggravated 
assault  and  battery  was  upheld  as  constitutional, 
in  Young  v.  State,  81  Tex.  Crim.  Rep.  24. 

And  again,  a  sentence  of  one  year's  imprison- 
ment and  a  fine  of  $860.  with  a  further  period  of 
Imprisonment  in  case  of  default  of  payment  of  the 
fine  upon  a  conviction  of  assault  with  a  deadly 
weapon,  was  declared  constitutional  In  Re  CoUina- 
(Cal.)  28  Pac.  874. 

So.  a  sentence  of  imprisonment  for  one  year,  and 
a  fine  of  $1,000,  with  a  period  of  additional  impris- 
onment in  case  of  nonpayment,  was  upheld  as  con- 
stitutional upon  a  conviction  of  conspiracy  to 
obtain  money  by  false  pretenses.  Ex  parte  Boeen- 
helm,83  0al.d88. 

Again,  a  sentence  of  a  fine  of  $40  and  ten  dasrs* 
imprisonment  upon  a  oonviction  of  keeping  a  bank 
for  the  purpose  of  gaming  was  upheld  as  constitu- 
tional in  Williams  v.  State,  6  Tex.  App.  147. 

And  a  sentence  of  twelve  months'  imprisonment 
with  a  fine  of  $600  and  costs,  upon  a  conviction  of 
an  assault  and  battery  with  a  deadly  weapon,  waa- 
upheld  as  constitutional  in  State  v.  Beid,  106  N.  a 
714. 

So,  a  sentence,  imposed  for  a  similar  crime,  of  one 
cent  and  costs  with  three  years'  imprisonment  waa 
declared  constitutional  in  Cornelison  v.  Com.  84^ 
Ky.  688. 

Again,  a  sentence  of  two  years'  imprisonment 
with  a  fine  of  $4,000  with  additional  Imprisonment 
in  case  of  default  of  payment  upon  a  conviction 
of  an  assault  with  intent  to  murder,  was  declared 
constitutional  in  Ex  parte  Mitchell,  70  Cal.  L 

And  provisions  whereby  a  fine  not  exoeeding- 
$1,000  or  imprisonment  not  exceeding  six  months- 
or  both,  for  the  offense  of  profanity,  or  the  use  of 
obscene  language  tending  to  create  a  breach  of 
the  peace,  was  declared  constitutional  in  Ex  parte 
Miller,  89  Cal.  41. 

So,  upon  a  conviction  under  the  Indiana  white 
cap  act,  wherein  defendants  were  fined  $5  with  two 
years'  im  prisonment,  was  declared  constitutional  in, 
Hobbs  v.  State,  188  Ind.  404,  408, 18  L.  R.  A.  774. 

And  where  a  state  dispensary  act  imposed  a  pen- 
alty  of  not  less  than  $200,  nor  more  than  $1,000,  and. 
imprisonment  for  not  less  than  ninety  days,  nor 
more  than  a  year,  the  same  was  declared  constitu- 
tional in  Ex  parte  Keeler  (S.  C.)  81  L.  R.  A.  678. 

And  the  provisions  of  Tenn.  Stat.  1875,  chap.  180, 
imposing  a  fine  of  not  less  than  $100  with  a  forfeit* 
ure  of  $600  to  the  person  offended  against,  al- 
though looked  upon  as  severe,  was  declared  con- 
stitutional, in  State  v.  Lasater,  9  Baxt.  584,  667. 

So.  the  ordinance  of  a  city  prohibiting  the  adul- 
teration of  milk  under  which  defendant  was  fined 
$25  and  in  default  sentenced  to  thirty  days'  im- 
prisonment, was  upheld  in  State  v.  Fourcade,  4fr 
La.  Ann.  717.  the  same  being  considered  a  fair 
measure  of  punishment  against  the  evil  it  was 
sought  to  guard  against. 

But  a  sentence  to  pay  a  fine  of  $200  and  costs  of 
the  prosecution  where  the  state  statute  provided. 
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imprisonment  in  the  parish  jail  for  a  greater  I  Relators  further  aver  that  they  were  unrepre- 


lengtb  of  time  than  thirty  days;  and  that  the 
respondent  could  not  pronounce  sentence  un- 
der any  municipal  ordinance  for  a  greater 
penalty  against  relators  than  the  law  allows. 


sen  ted  in  respondent's  court'  but  that  they 
made  due  and  timely  protest  against  his  ar- 
bitrary and  unprecedented  proceedings;  and 
their  prayer  is  for  relief  by  means  of  certiorari* 


for  imprisonment  for  not  more  than  five  nor  less 
than  one  year  was  declared  illegal  upon  a  convio- 
tion  of  assault  with  a  dangerous  weapon  with  in- 
tent to  rob  or  murder,  in'Haney  v.  State,  5  Wis.  529, 
583. 

b.  Special  statute. 

Sections 9081, 9832,  of  How.  (Mich.)  Stat.,  whicb  au- 
thorized the  agent  of  the  state  prison,  or  the  keeper 
of  any  other  penal  institution,  to  arrest  and  re- 
mand to  prison  without  warrant  a  convict  who  had 
been  pardoned,  upon  the  officers  finding  out  that 
.he  had  violated  the  conditions  of  his  pardon,  were 
held  unconstitutional  and  void  witbin  the  mean- 
ing of  8  28,  art.  6,  of  the  Michigan  statutes  by  rea- 
son of  their  imposing  or  subjecting  the  defendant 
to  a  trial  in  the  circuit  court  without  a  preliminary 
examination,  such  proceeding  being  cruel  and  un- 
usual punishment  within  the  meaning  of  the  Con- 
stitution.   People  V.  Moore,  82  Mich.  602. 

i.  Imprisonment  for  life. 

See  State  v.  Danfortb,  8  Conn.  112, 116, 8Upr<u  III.  g. 

J.  msfranchisement  and  forfeiture. 

See  Leatherwood  v.  State,  6  Tex.  App.  244,  infra^ 
TV.  cc;  Bobison  v.  Miner,  68  Mich.  649;  and  Luton 
V.  Newaygo  County  Judge,  69  Mich.  610,  infra^ 
lY.  p,  as  against  such  punishments. 

But  see  Harper  v.  Com.  98  Ky.  290,  infra,  TV.  k, 
as  upholding  the  same. 

k.  Ducking  stool. 

See,  as  condemning  such  punishment,  James  v. 
Com.  12  Serg.  &  R.  220,  infra^  IV.  d. 

1.  Bread  and  loater. 

See,  as  contrary  to  this  mode  of  punishment, 
Jobnson  v.  Waukesha  County,  64  Wis.  281,  infra, 
IV.  yy. 

IV.  Punishment  for  particular  crimes. 

a.  Arson  and  burning. 

In  Hester  v.  State,  17  Ga.  130, 196,  it  was  held  that 
a  sentence  imposed  upon  the  prisoner,  whereby  he 
was  committed  to  the  penitentiary  for  the  term  of 
three  years,  for  the  offense  of  burning,  in  the  night- 
time, an  outhouse  not  situated  in  the  city,  town,  or 
village,  under  §  6  of  tbe  6th  division  of  the  Penal 
Code,  was  not  too  great  a  punishment 

A  sentence  imposed  upon  each  of  the  defend- 
ants,  of  seventeen  years  in  the  state  prison  and  a 
fine  of  $100  each  upon  an  indictment  for  arson,  is  not 
an  excessive  punishment,  where  it  is  within  the 
limits  prescribed  by  the  statute.  Ledgerwood  v. 
State,  184  Ind.  81, 91.  To  tbe  same  effect,  Harbin  v. 
State,  188  Ind.  608. 

A  sentence  of  twenty  years  in  the  penitentiary, 
imposed  upon  one  convicted  of  wilfully,  unlaw- 
fully, and  feloniously  burning  the  property  of  an- 
other, is  not  an  excessive  punishment,  even  though 
it  may  be  the  maximum  fixed  by  the  law,  where  the 
circumstances  show  that  the  defendant  was  a  man 
whose  character  deserved  such  punishment.  Davis 
T.  State,  15  Tex.  App.  594. 

b.  Assault  and  battery. 

Where  the  defendant,  who  was  convicted  and 
fined  for  an  assault  and  battery,  with  a  Judgment 
for  tbe  fine  and  costs  of  the  prosecution,  refused 
to  pay  the  costs  or  confess  a  judgment  with  sure- 
ties for  payment  thereof  as  provided  by  9  8759  of 
the  Alabama  Revised  Code,  it  was  held  no  violation 
35  L.  R.  A. 


of  the  Constitution  to  compel  the  payment  of  such 
costs  by  hard  work  for  the  county.  Morgan  v. 
State,  47  Ala.  34,  87. 

A  sentence  of  a  fine  of  $200  and  costs,  or  to  work 
in  the  chain  gang  for  six  months,  which  sentence 
was  afterwards  reduced  to  a  fine  of  $160  and  costs, 
or  six  months  in  the  chain  gang,  was  held  not  to  be 
too  great  a  punishment  for  one  convicted  of  hav- 
ing assaulted  and  beaten  persons  who  were  physi- 
cally half  his  equal.    Baker  v.  State.  94  Oa.  700. 

In  Whitten  v.  State,  47  (}a.  297,  it  was  held  that  a 
sentence  to  six  months^  imprisonment,  from  which 
the  defendant  might  at  any  time  be  released  upon 
payment  of  a  fine  of  $250  and  costs,  upon  a  convic- 
tion for  assault  and  battery,  was  not  unreasonable 
within  the  meaning  of  the  state  Constitution,  the 
legislature  having  fixed  a  higher  penalty  than  that 
inflicted  by  the  court. 

So  in  Chandler  v.Coui.l  Bush,  41,-vhere  the  defend- 
ants were  convicted  of  an  outrageous  battery  on  a 
defenseless  woman,  committed  for  tbe  purpose  of 
taking  from  her  by  wrongful  force  her  only  child, 
it  was  held  that  a  sentence  imposing  a  fine  of  $1,500 
was  not  excessive,  the  public  security  requiring 
such  exemplary  punishment. 

And  a  sentence  imposed  upon  one  found  guilty  of 
brutally  assaulting  and  beating  his  wife  to  be  whip- 
ped seven  lashes  by  the  sherilf,  was  held  not  to  be 
cruel  or  unusual  wUhin  the  Maryland  Bill  of  Rights. 
Foote  V.  State,  59  Md.  264,  267. 

Again  a  sentence  of  a  fine  of  $40  and  costs,  which 
upon  appeal  and  a  trial  de  novo  resulted  in  an  in- 
creased penalty  of  $100  and  costs,  imposed  upon  one 
convicted  of  an  assault  and  battery,  was  held  not 
excessive  within  the  meaning  of  tbe  Missouri  Con- 
stitution which  prohibits  excessive  fines  and  cruel 
and  unusual  punishments,  merely  because  the  de- 
fendant was  a  poor  man  and  acted  in  good  faith, 
even  though  the  party  assaulted  was  not  injured* 
the  fine  being  within  tbe  limitation  allowed  by  the 
statute.    State  v.  Davidson,  44  Mo.  App.  513,  519. 

A  sentence  of  imprisonment  for  two  years  in  the 
county  jail,  imposed  upon  a  husband  as  a  punish- 
ment for  an  assault  and  battery  upon  his  wife, 
without  excuse,  unprovoked,  in  great  excess,  to 
such  a  degree  of  cruelty  as  to  indicate  malice 
against  her,  and  to  disable  her  seriously  if  not  per- 
manently, was  held  not  to  be  a  cruel  or  unusual 
punishment,  tbe  defendant's  conduct  being  brutal. 
State  V.  PetUe,  80  N.  C.  367,  369,  80  Am.  Rep.  88. 

In  Re  Beall,  26  Ohio  St.  195,  the  petitioner,  con- 
vioted  of  an  assault  and  battery,  and  sentenced  to 
Imprisonment  and  the  payment  of  a  fine,  was  ar- 
rested after  serving  his  term  of  imprisonment,  no 
property  being  found,  and  again  imprisoned,  for 
nonpayment  of  the  fine.  It  was  held  that  the  Ohio 
statute  of  April  7,  1868,  fi  2,  authorized  the  arrest 
and  imprisonment  of  a  defendant  for  nonpayment 
of  a  fine  even  though  it  was  no  part  of  the  Judgment 
that  he  should  stand  imprisoned  until  the  fine  and. 
costs  should  be  paid,  and  that  such  statute  violated 
no  provisions  of  the  Constitution. 

A  sentence  imposing  a  fine  of  $300  and  Imprison- 
ment in  the  county  Jail  for  six  months,  imposed 
upon  one  convicted  of  an  aggravated  assault  and 
battery,  although  severe,  is  not  cruel  or  unusual 
punishment,— especially  where  the  evidence  shows 
that  it  was  aggravated  and  deserving  of  a  high 
punishment.    Young  v.  State.  31  Tex.  Crira.  Rep.  24- 

So.  a  sentence  to  imprisonment  for  one  year  in  the 
county  Jail,  and  also  to  pay  a  fine  of  $360,  or  in  de- 
fault of  such  payment  to  be  further  imprisoned 
until  the  fine  should  be  satisfied  at  the  rate  of  $1  a 
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and  habeas  corpus.     And  finally,  that  upon  I  we  are  consequently  not  advised  of  his  views 


due  examination    the    judgment    of   the    re- 
spondent be  pronounced  null  and  void,  and 
they  be  discharged  and  set  at  liberty. 
The  respondent  has  made  no  return,  and 


on  the  questions  relators  have  propounded  to 
us  for  our  consideration  and  decision.  The 
record  shows  that  on  the  29tb  of  November, 
1895,  the  respondent  issued  a  mittimus  to  the 


day.  Inflicted  upon  one  convicted  of  assault  with 
a  deadly  weapon,  is  not  a  cruel  or  unusual  punish- 
ment. Re  Collins  (Cal.)  28  Pac.  374.  In  this  case 
the  court  followed  the  decision  in  the  prior  case  of 
Ex  parte  Rosenheim,  83  Cal.  388,  infra,  dd. 

And  a  sentence  of  two  years  in  Jail,  with  leave  to 
be  worked  on  the  public  roads  is  not  an  excessive 
punishment  for  one  convicted  of  an  a«rRravated  as- 
aault  and  battery  with  a  deadly  weapon.  State  v. 
Haynie,  118  N.  C.  1265. 

Again  a  sentence  to  Imprisonment  for  twelve 
months  in  the  county  Jail  and  to  pay  a  fine  of  S5(X) 
and  costs,  imposed  upon  one  convicted  of  an  assault 
and  battery  with  a  deadly  weapon,  is  not  a  cruel,  ex- 
cessive, or  unusual  punishment  within  the  meaning 
of  the  North  Carolina  Constitution,— especially 
where  the  ^idence  showed  that  had  the  wound 
been  a  little  higher  it  would  probably  have  proved 
fatal.    State  v.  Keid,  106  N.  C.  714. 

So  where  it  did  not  appear  whether  the  sentence 
was  objected  to  upon  constitutional  or  other 
grounds  it  was  held  that  a  fine  of  $200  and  costs  with 
a  committal  in  default  of  payment  to  prison  for 
sixty  days,  imposed  upon  one  mdicted  for  an  as- 
aault  with  intent  to  maim  and  disfigure,  but  who 
was  found  guilty  of  an  assault  with  intent  to  inflict 
great  bodily  injury  upon  another,  was  not  excessive, 
—especially  where  such  injury  was  inflicted  in  the 
darkness  of  the  night  and  without  resistance  on  the 
part  of  the  person  attacked.  State  v.  Akin,  94 
Iowa,  50. 

A  punishment  fixed  at  a  fine  of  one  cent  and 
costs,  and  imprisonment  in  the  county  Jail  for  three 
years,  imposed  upon  one  found  guilty  of  unlaw- 
fully, wilfully,  and  maliciously,  and  with  an  intent 
to  wound  and  kill  another,  assaulting  and  beating 
him  with  a  cane,  stick,  and  cowhide,  was  held  not 
cruel  nor  excessive  punishment.— especially  where 
the  injury  inflicted  was  most  humiliating  and  de- 
grading, and  calculated  to  render  life  insecure' 
Comelison  v.  Com.  84  Ky.  583. 

The  punishment  authorized  by  S  245  of  the  Cali- 
fornia Penal  Code  is  not  excessive,  cruel,  or  un- 
usual, within  the  meaning  of  6  6  of  art.  1  of  the  state 
Constitution,  and  therefore  a  sentence  to  the  state 
prison  for  two  years,  and  to  pay  a  fine  of  $4,000,  and 
be  imprisoned  in  the  state  prison  one  day  for  every 
dollar  of  the  fine  until  it  is  paid,  is  not  an  unusual* 
•cruel,  or  excessive  punishment  for  one  convicted 
of  an  assault  with  intent  to  commit  murder.  Ex 
parte  Mitchell,  70  Cal.  1. 

In  Fogarty  v.  State,  80  Ga.  450,  it  was  held  that  a 
sentence  of  imprisonment  in  the  penitentiary  for  a 
term  of  ten  years  imposed  upon  one  convicted  of  an 
assault  with  an  intent  to  murder,  was  not  a  cruel 
and  unusual  punishment,  where  it  was  in  f^  di8> 
cretion  of  the  Judge  to  have  sentenced  the  prisoner 
to  the  penitentiary  for  twenty  years,  even  though 
the  Jury  recommended  the  prisoner  to  mercy,  and 
even  though  the  prisoner  might  be  afflicted  with 
epilepsy,  the  crime  being  a  most  outrageous  viola- 
tion of  the  penal  laws  of  the  state,  the  act  being 
•committed  without  provocation. 

If  the  punishment  inflicted  upon  the  prisoner  is 
within  the  law,  it  will  not  be  disturt)ed  by  the  court, 
even  though  such  punishment  may  seem  severe. 
McCuUey  v.  State,  62  Ind.  428,  436,  in  which  case  the 
defendant  was  found  guilty  of  an  assault  with  in- 
tent to  kill,  and  was  sentenced  to  the  state  prison 
for  six  years  and  to  pay  a  fine  of  $1. 

To  the  same  effect  is  the  case  of  Murphy  v.  State, 
'97  Ind.  579,  In  which  case  the  defendant,  convicted 
of  an  assault  with  a  felonious  intent  to  kill  and 
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murder,  was  punished  by  confinement  in  the  state 
pHson  for  seven  years,  with  a  fine  of  $100,  the 
penalty  inflicted  by  9 1909,  Ind.  Rev.  Stat.  1881,  being 
imprisonment  in  the  state  prison  not  moi-e  than 
fourteen  years  nor  less  than  two  years,  with  a  fine 
not  exceeding  $2,000. 

So,  although  the  grounds  of  objection  do  not  ap- 
pear, it  was  held  that  a  sentence  to  imprisonment 
in  the  penitentiary  for  six  months,  upon  an  indict- 
ment for  an  assault  to  commit  murder,  where  the 
conviction  was  for  an  assault  with  an  attempt  to 
commit  manslaughter,  was  not  severe  by  reason  of 
the  previous  good  character  of  the  defendant,  his 
offense  being  of  a  grave  character  entered  upon 
with  the  Intent  of  using  violence,  be  being  armed 
with  a  deadly  weapon,  the  criminal  intent  clearly 
appearing.    State  v.  Postal,  83  Iowa,  460. 

A  sentence  to  confinement  in  the  house  of  correc- 
tion at  hard  labor  for  a  term  of  three  years  imposed 
upon  one  charged  with  an  assault  with  intent  to 
kill,  but  who  was  found  guilty  of  assault  only,  is  not 
repugnant  to  the  Constitution  of  the  common- 
wealth of  Massachusetts.  O'Neil  v.  Com.  166  Mass. 
446.  In  that  case,  however,  it  was  not  expressly 
contended  that  the  punishment  was  cruel  or  un- 
usual within  art.  26  of  the  Declaration  of  Rights, 
but  the  contention  really  was  that  the  superior 
court  had  no  power  to  sentence  to  the  house  of  cor- 
rection  for  more  than  a  year,  but  the  complainant 
produced  nothing  to  show  that  the  sentence  was 
not  conformable  to  the  common  usage  and  practice 
in  the  state. 

But  a  sentence  to  imprisonment  in  the  county 
Jail  for  five  years,  and  at  the  expiration  thereof  to 
give  security  to  keep  the  peace  for  five  years  in  the 
sum  of  $500  with  sureties,  imposed  upon  one  con- 
victed of  an  assault  and  battery  upon  his  wife,  was 
held  unconstitutional.    State  v.  Driver,  78  X.  C.  4S3. 

And  In  State  v.  Miller,  76  N.  C.  73,  the  court  inti- 
mated  that  a  sentence  to  five  years*  imprisonment 
in  the  county  Jail,  imposed  upon  defendant  for  an 
assault  with  intent  to  kill,  was  unlawful. 

bb.  Bastardy. 
A  sentence  imposed  upon  the  father  of  an  ille- 
gitimate child,  whereby  he  is  committed  to  the 
work  house  to  work  on  the  public  roads  for  a  longer 
period  than  is  necessary  to  secure  the  payment  of 
the  costs,  fine,  and  allowance,  the  amount  of  which 
fine  is  fixed  by  the  85th  section  of  the  North  Caro- 
lina  Code  of  1879  at  $10,  contravenes  art.  4,  §  27.  of 
the  Constitution  of  the  state,— especially  where  it 
grossly  exceeds  the  period  necessary  for  earning  the 
amount  so  due.  State  v.  Nelson,  119  N.  C.  797.  See 
also.  State  v.  Adams,  1  Brev.  279,288,  sujora,  m.  c. 

c.  Burglaru. 

A  sentence  to  fourteen  years*  imprisonment  in 
the  penitentiary  for  burglary,  where  the  prisoner 
had  been  previously  convicted  for  robbery,  was 
held  not  to  be  contrary  to  9  11,  art.  2,  III.  Const. 
1870,  the  sentence  not  being  disproportioned  to  the 
nature  of  the  offense.  Kelly  v.  People,  115  111.  663;, 
586,  56  Am.  Rep.  184. 

And  the  same  was  the  holding  of  the  court  with 
respect  to  a  sentence  of  ten  years*  confinement  in 
the  ))enitentlary  for  the  same  offense.  State  v.  Wil- 
moth,  68  Iowa,  380,  382. 

In  Re  Tutt,  55  Kan.  705,  it  was  held  that  a  sentence 
to  confinement  in  the  penitentiary  for  five  years, 
upon  one  convicted  of  burglary  in  the  second  de- 
gree, and  larceny  from  a  freight  car,  the  offense 
being  charged  under  tl6 1, 3,  of  chap.  121  of  the  Kan- 
sas Laws  of  1871,  was  held  not  to  be  cruel  and  un- 
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cbief  of  police  of  the  city  of  New  Orleans 
4ind  to  the  sheriff  of  the  parish  of  Orleans, 
•  commanding  them  to  convey  the  relator  Tom 
Kelly  to  the  parish  prison,  there  to  be  kept 
and  detained  until  he  shall  pay  a  fine  of  $10 


or  until  he  shall  have  been  imprisoned  for 
thirty  days.  That  mittimus  is  based  on  a 
judgment  of  the  respondent  finding  Tom 
Kelly  guiltv  of  having  violated  ordinance  No. 
11.019,  on  the  8th  of  November,  about  10:20 


usual,  although  severe,  even  thougb  the  value  of 
the  property  taken  was  only  $6,  the  third  section  of 
the  act  making  the  punishment  conflnement  at 
hard  labor  not  exceeding  seven  years. 

A  sentence  to  the  penitentiary  for  life,  for  the  of- 
fense of  burfflary  in  the  second  degree,  Imposed 
upon  one  who  had  been  previously  convicted  on  his 
own  confession  of  the  olTense  of  trrand  larceny,  and 

.  sentenced  to  i he  penitentiary  for  three  years,  is  not 
cruel  or  unusual  punishment  within  the  meaning: 
of  the  Missouri  Constitution.  State  v.  Moore.  121 
Mo.  514,  521. 

But  a  sentence  to  ten  years  In  the  penitentiary, 
imposed  upona  younsr  man  under  twenty-one  years 
of  age.  of  previous  good  character  and  habits,  who. 
being  without  money,  fell  in  with  several  persons 
of  bad  character  who  persuaded  him  to  burglari- 
ously enter  a  dwelling  house  with  one  of  their 
nural)er.  whose  associates  escaped,  and  who  was 
found  hiding  in  a  closet  in  the  house  t)adiy  f rlght- 

-  ened.  and  who  pleaded  guilty  to  the  charge,  is  too 
severe  a  punishment,  even  though  the  crime  of 
burglary  is  one  of  the  grravest  character  and  should 
In  ordinary  cases  be  severely  punished.  Charles  v. 
State,  27  Neb.  881. 
Ordinarily  the  full  limit  of  the  law. would  not  be 

>  an  excessive  punishment  of  one  convicted  of  bur- 
glary, yet  it  is  not  the  intention  of  the  legislature  to 
impose  the  full  penalty  of  the  law  unless  a  case  of 
great  atrocity  is  shown.    Ibid. 

cc.  Carrying  concealed  toeapona. 
A  sentence  to  pay  a  fine  of  SS@.  or  to  be  impris- 
oned in  the  county  jail  and  made  to  perform  hard 

■  labor  on  the  public  works  of  the  city,  in  the  chain 
grang.  for  a  period  of  thirty  days,  imposed  by  a  Jus- 
tice upon  a  person  convicted  of  carrying  a  deadly 
weapon  concealed  upon  his  person,  in  so  far  as  it 

V imposes  hard  labor,  must  be  regarded  as  unconsti- 
tutional and  void,  the  additional  imposition  exceed- 
ing the  limits  prescribed  by  the  Constitution  in  de- 
fining the  Jurisdiction  of  the  Justice.  State  v.  Wil- 
liams. 40  S.  €.  373.  382. 
A  sentence  to  pay  a  fine  of  $25,  the  defendant  to 

>be  taken  into  custody  until   the  fine  and  costs 

.  should  be  paid,  and  ordering  the  forfeiture  of  the 
weapon,  imposed  upon  a  defendant  indicted  for 
unlawfully  carrying  on  his  person  a  pistol  without 
having  reasonable  grounds  for  fearing  an  unlawful 
attack  on  his  person,  is  unconstitutional  and  can- 
not be  enforced  as  to  the  forfeiture  of  the  pistol. 

'  Leatherwood  v.  State,  6  Tex.  App.  244.  247. 

d.  Common  scold. 
In  James  v.  Com.  12  Serg.  &  R.  220,  225.  It  was 
held  that  the  punishment  whereby  the  defendant 
was  placed  in  a  ducking  or  cucking  stool,  to  be 
plunged  three  times  in  the  water  for  the  ofTense  of 
being  a  common  scold,  was  cruel,  unusual,  unnat- 
ural and  ludicrous  punishment. 

dd.  CofifqHracy. 
Where  the  petitioners  for  habeas  corpus  had  been 

•'Convicted  of  the  crime  of  conspiracy,  and  sen- 
tenced respectively  to  serve  the  term  of  one  year 
in  the  county  Jail,  and  to  pay  a  fine  each  of  $1,000, 
and  in  default  of  payment  thereof  at  the  expira- 
tion of  the  yearns  imprisonment,  to  be  confined  in 
Jail  until  the  tine  was  paid  at  the  rate  of  one  day 

.for  every  dollar,  wherein  it  was  contended  that  the 
punishment  for  the  offense  (conspiracy  to  obtain 
money  by  false  pretenses)  was  never  Intended  to  be 

^^asgreatas  that  inflicted  upon  those  convicted  of 

■  conspiracy  to  murder,  the  court  held  that  the  court 
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acted  within  the  powers  conferred  upon  it.  and  the 
statute  made  no  distinction  and  gave  no  direction 
as  to  the  penalties  to  be  imposed  on  conviction  of 
the  various  offenses,  and  therefore  as  a  matter  of 
law  it  could  not  be  said  that  four  years*  imprison- 
ment upon  conviction  of  the  crime  was  excessive, 
or  that  it  was  cruel  within  the  meaning:  of  art.  1  of 
9  6  of  the  Constitution  of  California.  Ex  parte 
Rosenheim.  88  Cal.  886.  .    - 

e.  Counterfeit  coin. 
A  sentence  to  imprisonment  for  three  years  for 
each  offense.  Imposed  upon  a  second  indictment 
against  a  prisoner  at  the  same  term  of  court  for 
putting  off  another  similar  false  and  counterfeit 
note,  the  second  conflnement  to  commence  when 
the  first  term  should  expire,  is  not  cruel  and  illegal, 
no  injustice  being  done  to  the  prisoner.  State  v. 
Smith.  5  Day.  175. 179. 5  Am.  Dec.  182. 

f .  Vieorderly  houses  and  persons. 

A  term  of  three  months  in  the  county  Jail,  im- 
posed upon  one  convicted  of  a  violation  of  ft  201  of 
the  Nebraska  Criminal  Code,  relating  to  the  keep- 
ing of  a  house  of  til  fame,  and  which  provided  for 
a  fine  of  not  exceeding  $100,  or  imprisonment  not 
less  than  thirty  days,  nor  more  than  six  months,  or 
both  at  the  discretion  of  the  court,  is  not  an  exoess- 
lve,cruel.or  unusual  punishment.— especially  as  the 
Judgment  is  far  short  of  the  extreme  penalty  pre- 
scribed by  the  law,  there  t>eing  no  abuse  of  discre- 
tion by  the  court  in  imposing  such  sentence. 
Wright  V.  State,  45  Neb.  44. 

So.a  sentence  upon  one  convicted  of  drunkenness 
and  disorderly  conduct,  which  imposed  a  fine  of 
$10  and  costs  taxed  at  $14.40,  with  a  commitment  to 
the  county  Jail  until  such  fine  and  costs  were  paid, 
is  not  excessive,  cruel,  and  unusual  punishment, 
and  therefore  not  in  violation  of  the  Kansas  Con- 
stitution.   Re  McCort,  52  Kan.  18,  22. 

And  a  sentence  to  imprisonment  In  the  house  of 
correction  for  two  years,  inflicted  upon  a  person 
convicted  under  the  Michigan  act  of  1889  (Laws  1889, 
act  No.  264).  relating  to  disorderly  persons,  is  not 
an  excessive  and  unauthorized  punishment,  the 
sentence  being  one  authorized  by  law  and  within 
the  exclusive  province  of  the  legislature  to  pre- 
scribe.   People  V.  Kelly,  99  Mich.  82. 

g.  Dueling. 
The  question  in  the  case  of  Barker  v.  People,  3 
Cow.  700, 15  Am.  Dec.  822,  20  Johns.  457.  involved 
the  construction  of  the  New  York  statute  re- 
lating to  the  suppression  of  dueling,  which  ren- 
dered the  person  challenging  another  incapable 
of  holding  office  or  being  elected  to  any  post  of 
profit,  trust,  or  emolument,  civil  or  military,  under 
the  state,  and  the  court,  without  inquiring  whether 
a  disqualification  to  hold  ofilce  was  either  a  cruel 
or  unusual  punishment,  stated  that  the  clause  con- 
tained in  the  national  Constitution  had  no  appli- 
cation to  the  offenses  against  the  state,  the  state 
Constitution  as  it  then  existed  (in  1824)  containing 
no  such  restriction  upon  the  government. 

h.  False  pretenses^  c7ieat«,  and  frauds. 

A  sentence  of  two  years'  imprisonment  in  the 
penitentiary,  imposed  upon  a  defendant  con- 
victed, under  Mo.  Rev.  Stat.  9  1661,  of  obtaining 
money  by  false  pretenses,  is  not  excessive  within 
the  meaning  of  8  25,  art.  2,  of  the  Missouri  Consti- 
tution, even  though  the  amount  involved  is  un- 
der $4.  State  V.  Williams,  77  Mo.  810,  Affirming  12 
Mo.  App.  415. 

In  Com.  V.  Brown,  167  Mass.  144,  defendant,  con- 
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o'clock  p.  M.,  on  AnDUDciation,  between  Race 
and  Orange  streets.  On  the  same  date  an- 
other and  precisely  similar  mittimus  was  is- 
sued by  the  respondent,  commanding  the  in- 
carceration of  Tom  Kelly  in  the  parish  prison, 


on  the  same  conditions;  the  only  difference 
between  it  and  its  predecessor  being  that  the 
time  of  the  violation  is  stated  to  have  occurred 
at  about  10:21^  o'clock  p.  m.,"— just  one  and  a 
half  minutes  later  than  the  former.     Another 


vlcted  of  obtaining  property  by  false  pretenees, 
contended  that  the  act  of  1805,  cbap.  460,  which  re- 
quired the  sentence  in  certain  cases  to  be  for  a 
term  of  not  less  than  two  and  one  half  years  and 
not  more  than  a  maximum  fixed  by  the  court  and 
not  longer  than  the  longest  term  fixed  by  law  for 
the  punishment  of  the  offense,  was  unconstitu- 
tional by  reason  of  its  providing  for  excessive 
and  unusual  punishment,  but  the  court  held  other- 
wise. • 

Where  the  fruits  of  a  criminal  fraud,  with  re- 
spect to  representations  as  to  the  prisoner's  wealth 
and  commercial  standing-  whereby  he  cheated  and 
defrauded  another  party  out  of  merchandise, 
amounted  to  over  S800,  it  was  held  that  a  fine  of 
$1,000  was  not  an  excessive  or  unusual  punishment. 
Hathcock  v.  State.  88  Ga.  91. 

In  Burgh  v.  State,  McCormlck,  108  Ind.  182,  it  was 
hold  thtit  the  penalty  of  not  less  than  $50  nor  more 
than  $6,000,  imposed  by  «  8S38  of  Ind.  Rev.  Stat.  1881, 
upon  any  person  giving  a  false  or  fraudulent  list 
schedule,  or  statement,  for  the  purposes  of  taxa- 
tion of  his  property,  did  not  contravene  the  16th 
section  of  the  Indiana  Bill  of  Rights,  which  pro- 
hibits excessive  fines  from  being  imposed,  and  also 
cruel  punishments  from  being  inflicted,  and  enacts 
that  all  penalties  shall  be  proportioned  to  the  na- 
ture of  the  offense,  such  penalty  being  left  to  the 
sound  discretion  of  the  court  to  be  proportioned 
according  to  the  gravity  of  the  wrong  in  each  par- 
ticular case. 

i.  Ftahery  and  ocime-law  off  ernes. 
Where  it  was  objected  that  the  legislature  had  no 
power  to  Impose  a  penalty  for  carrying  on  a  harm- 
less business,  and  that  the  fine  imposed  upon  the 
defendant  was  excessive,  it  was  held  that  although 
the  penalty  imposed  by  the  statute  was  a  severe  one« 
yet  the  question  whether  it  was  excessive  or  not 
must  depend  materially  upon  the  circurostauoes, 
and  the  nature  of  the  act  for  which  it  was  imposed. 
Blydcnburgb  v.  Miles,  39  Conn.  484,  497,  In  which 
case  the  action  was  brought  under  the  Connecticut 
statutes  of  1868  and  1872,  for  encouraging  and  reg- 
ulating fisheries,  which  imposed  certain  penalties 
upon  persons,  partnerships,  or  corporations  carry- 
ing on  certain  manufactures  within  certain  limits, 
and  imposed  fines  for  violation  of  such  provisions, 
the  court  holding  that  the  penalty  imposed  in  that 
case,  $100  and  costs,  was  not  unreasonable,  nor  in 
conflict  with  art.  1, 8 18,  of  the  state  Constitution, 
stating  that  If  the  severity  of  the  law  leads  to  op- 
pression and  injustice  the  legislature  must  supply 
the  remedy. 

In  Re  Yell  (Mich.)  2  Det.  L.  N.  667,  it  was  con- 
tended that  9  2  of  act  No.  200  of  Mich.  Pub.  Acts 
1896,  was  contrary  to  the  provisions  of  6  81  of  art.  6 
of  the  Constitution,  for  the  reason  that  no  max- 
imum fine  was  fixed,  the  provisions  of  the  statute 
being  that  a  person  found  guilty  of  violating  the 
provisions  of  the  act  which  related  to  the  protec- 
tion of  fish  should  be  punished  by  a  fine  of  not  less 
than  $100  together  with  the  costs  of  the  prosecu- 
tion, and  in  default  should  be  confined  to  the 
county  Jail  until  such  fine  and  costs  were  paid  not 
exceeding  thirty  days,  and  the  court  held  that  such 
act  could  not  upon  that  ground  be  said  to  be  un- 
constitutional. 

The  provisions  of  9  11  of  the  Minnesota  act  of 
1891,  chap.  9,  relating  to  game,  are  not  unconstitu- 
tional by  reason  of  imposing  excessive  punish- 
ments, even  though  the  fine  provided  for  thereby 
be  large:  a  fine  of  not  less  than  $50  nor  more  than 
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$100  and  costs  of  prosecution,  and  imprisonment  in 
the  count}'  Jail  tor  not  less  than  sixty  days  nor 
more  than  ninety  days  for  each  and  every  such  ani- 
mal so  taken  or  caught  contrary  to  the  provisions 
of  the  act,  being  imposed  thereby.  State  v.  Rod- 
man, 68  Minn.  898. 

The  penalties  imposed  by  Wis.  Stat.  1891,  cbap. 
85],  9  1,  passed  for  the  purpose  of  preserving  game« 
do  not  contravene  fi  6  of  art.  1  of  the  state  Consti- 
tution, prohibiting  excessive  fine  and  cruel  and  un- 
usual punishments.    State  v.  DeLano,  80  Wis.  259. 

In  State  v.  Craig,  80  Me.  86,  the  constitutionality 
of  Me.  Stat.  1886,  chap.  276,  fi  8,  which  prohibited 
the  destruction  of  lobsters  within  the  state,  under 
which  act  the  defendant  was  found  guilty  of  pos- 
sessing certain  lobsters,  was  attacked  upon  the 
ground  that  the  penalty  of  $1  for  each  lobster  un- 
lawfully destroyed  was  excessive  and  unconstitu- 
tional by  reason  of  its  confiicting  with  the  provi- 
sions of  the  Constitution  as  imposing  heavy,exce8B- 
1  ve,  cruel,  and  unusual  punishments  disproportion- 
ate to  the  offense:  but  the  court  held  that  such  pen- 
alty was  neither  excessive  nor  severe,  especially 
where  it  was  shown  that  the  unlawful  destruction 
of  lobsters  had  created  penalties  aggregating  large 
sums,  the  statistics  showing  that  the  present  for- 
feitures were  insufficient  to  prevent  a  violation  of 
the  law. 

J.  Fornication. 

A  sentence  imposing  a  fine  of  $100  with  an  alter- 
native service  of  five  months  on  the  public  works, 
upon  a  female  above  the  age  of  eighteen,  convicted 
of  a  single  act  of  fornication  with  a  married  man, 
is  not  excessive,  there  being  nothing  to  show  her 
inability  to  pay.  Hunt  v.  SUte,  81  Ga.  140.  In  this 
case,however, there  was  nothing  to  indicate  whether 
the  sentence  was  objected  to  upon  the  ground  that 
it  was  a  violation  of  the  constitutional  provisions* 
or  was  excessive  as  being  in  excess  of  the  penalty 
imposed  by  the  state  statute,  or  as  being  an  abuse 
of  the  court's  discretion. 

k.  Oamblino, 

It  is  not  only  the  duty  of  the  commonwealth  to 
enact  such  penalties  against  gamblers  as  will  deter 
them  from  gambling,  but  also  to  enact  such  penal- 
ties against  such  persons  as  hb*e  themselves  out  to, 
set  up,  or  carry  on  gambling  hells,  and  therefore 
if  it  requires  a  sentence  of  confinement  in  the 
penitentiary  and  disfranchisement  to  prevent  such 
practice,  it  is  the  duty  of  the  legislature  in  its  con- 
stitutional right  to  enact  such  a  law,  such  body 
being  the  necessary  Judge  of  the  adequacy  of  the 
penalty  necessary  to  prevent  the  crime,  and  thercs 
fore  such  a  confinement  and  exclusion  are  not  a 
severe  penalty  or  cruel  punishment  for  the  offense. 
Harper  v.  Com.  93  Ky.  29a 

A  fine  of  $40  and  ten  days*  imprisonment  in  the 
county  Jail,  imposed  upon  one  convicted  of  keep- 
ing, dealing,  and  exhibiting  a  bank  for  the  purpose 
of  gaming.  Is  not  unusual  and  oppressively  severe, 
so  as  to  contravene  the  constitutional  provisions,— 
especially  where  the  law  prescribes  the  punishment 
for  such  offenses  at  a  fine  of  $100  and  imprisonment 
in  the  county  Jail  for  thirty  days,  with  the  mini- 
mum fine  of  $25.  Williams  v.  State.  6  Tex.  App. 
147. 

In  Com.  V.  Wyatt,  6  Rand.  (Va.)  694,  700,  it  was 
held  that  the  Virginia  statute  of  18S3,  which  pro- 
vided for  Imprisonment  for  a  time  not  less  than 
one  nor  more  than  six  months,  and  that  the  defend- 
ant might  receive  stripes  at  the  discretion  of  the 
court,to  be  Inflicted  at  one  time  or  at  different  times. 


1896. 
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mittimus  of  precisely  the  same  tenor  was  is- 
sued on  the  same  date,  placing  the  hour  of  the 
alleged  violation  at  "about  10:23  o'clock  p.  m.," 
— just  one  minute   and  one  half  later  than 


the  respondent  issued  sixty-nine  additional 
mittimuses  of  exactly  similar  import  to  those 
just  described,  each  one  of  which  only  differs 
from  its  immediate  predecessor  one  and  one  hall 


the  one  previous.    And  upon  the  same  date  >  minutes  in  respect  to  the  time  of  the  violation 


provided  that  the  same  should  not  exceed  thirty- 
nlne  at  any  ooe  time,  was  not  contrary  to  the  pro- 
vistons  of  the  Bill  of  Rights  which  restrained  cruel 
.and  unusual  punlshmeDts.  Id  tbat  case  the  de- 
fendant had  been  convicted  of  keeping  and  ezbib- 
Itinera  gaminflr  table,  and  the  question  of  the  con- 
stitutionality ol  the  act  was  raised  before  sentence 
was  passed. 

I.  Highway  off enws, 

A  sentence  of  $20  besides  costs,  imposed  upon  one 
convicted  upon  an  indictment  for  obstructlnR  a 
public  hiffhway  under  §  8070  of  the  Towa  Code, 
which  imposes  a  penalty  of  imprisonment  in  the 
penitentiary  for  not  more  than  five  years,  or  by  a 
fine  not  exceeding  $600  and  imprisonment  in  the 
county  Jail  not  exceeding^  one  year,  is  not  an  excess- 
ive punishment  under  Iowa  Const,  art.  1,  S  7, 
which  prohibits  excessive  fines  and  cruel  and  un- 
usual punishments,  neither  are  the  provisions  of 
the  Code  in  that  respect  contrary  to  the  Constitu- 
tion.   State  V.  Teeters  (Iowa)  66  N.  W.  764,  766. 

m.  Horse  stealing. 

A  minimum  punishment  of  three  years  for  horse 
stealing,  except  in  cases  of  tbe  first  offense,  when 
It  may  be  two  years  or  less,  with  a  maximum  pun- 
ishment of  fifteen  years,  is  not  cruel  or  unusual 
punishment,  although  it  be  greater  than  the  pun- 
ishment for  manslaughter. .  People  v.  Morris,  80 
Mlcb.637,8L.  R.A.886. 

In  Morrison  v.  State,  13  Neb.  627,  the  prisoner 
was  found  guilty  of  horse  stealing  and  sentenced 
to  imprisonment  to  the  penitentiary  for  ten  years, 
and  It  was  held  that  although  the  sentence  seemed 
excessive,  tbe  law  fixing  the  minimum  of  punish- 
ment In  such  cases  at  three  years*  Imprisonment, 
yet  a  discretion  was  given  to  increase  the  term  of 
imprisonment  in  cases  where  it  seemed  proper  to 
do  so,  such  discretion  resting  with  the  trial  court, 
and  unless  there  was  a  gross  abuse  of  discretion, 
such  sentence  would  not  be  interfered  with. 

The  law  of  New  Mexico  which  punishes  the  steal- 
ing of  mules  with  not  less  than  thirty  nor  more 
than  sixty  lashes,  is  not  cruel  and  unusual  punish- 
ment within  the  meaning  of  the  constitutional  in- 
hibition.   Garcia  v.  Territory,  1  N.  M.  416, 418. 

Confinement  in  a  penitentiary  for  five  years  on 
«ach  conviction  for  the  crime  of  horse  stealing 
oannot  be  regarded  as  either  excessive,  cruel,  or 
unusual  punishment,  within  the  meaning  of  the 
provisions  of  9 13  of  the  Texas  Bill  of  Rights,  Art. 
«»,  Texas  Code  Crim.  Proc.,  which  provides  for  suc- 
cesHBlve  imprisonment  upon  different  oon\ict1ons, 
is  in  harmony  with  tbe  common  law,  and  is  no  in- 
frlDgement  of  the  constitutional  provisions.  Llil- 
ard  V.  State,  17  Tex.  App.  114, 110. 

Where  a  Jury  infiicted  a  sentence  of  five  years* 
imprisonment  in  the  penitentiary  upon  one  defend- 
ant, who  pleaded  guilty  to  tbe  charge  of  horse 
stealing,  and  upon  the  same  evidence  imposed  a 
sentence  of  ten  years  in  the  penitentiary  upon  an- 
other defendant,  it  was  held  tbat  the  latter  sentence 
was  not  excessive  punishment,— especially  where  It 
was  within  the  limits  prescribed  by  the  law,  there 
being  nothing  to  show  that  tbe  increased  penalty 
was  cruelly  or  wantonly  infiicted.  Jones  v.  State, 
14  Tex.  App.  85,  04. 

n.  Larceny. 
A  sentence  of  seventeen  and  one-half  years  In 
the  penitentiary  upon  a  conviction  under  twelve 
indictments,  six  of  which  charged  the  defendant 
with  larceny,  and  the  others  with  burglariously 
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breaking  and  entering  buildings,  is  not  excessive, 
where  the  record  presents  no  case  for  mitigation  of 
the  sentence.    State  v.  Turney,  77  Iowa,  280. 

A  sentence  of  three  years  and  nine  months  in  the 
penitentiary  at  hard  labor,  with  a  judgment  for  tbe 
costs,  imposed  upon  one  charged  and  convicted  of 
larceny  of  two  kegs  of  brandy  from  a  railway  car 
on  the  railroad  tracks  of  the  company,  although  It 
might  be  excessive  when  viewed  alone  In  the  light 
of  the  particular  articles  taken,  yet  where  the  rec- 
ord showed  that  on  tbe  night  of  the  theft  other 
articles  were  also  stolen  by  the  party,  and  that  be 
was  one  of  an  organization  for  such  purposes, 
will  not  be  deemed  excessive.  But  whether  this  was 
upon  constitutional  or  other  grounds  does  not  ap- 
pear.   State  V.  Hall  (Iowa)  86  N.  W.  725.  727. 

A  sentence  to  confinement  at  hard  labor  for  ten 
years  in  the  house  of  correction.  Imposed  upon  one 
prosecuted  for  grand  larceny,  but  convicted  of 
petit  larceny,  is  not  excessive,  the  court  stating 
that  to  limit  the  punishment  in  many  such  cases  to 
a  fine  and  imprisonment  for  three  months  would  be 
but  a  mere  mockery  of  Justice.  Nelson  v.  People, 
88  Mich.  618,622. 

The  Virginia  statute  of  1828  imposing  stripes 
upon  one  convicted  thereunder,  is  not  contrary  to 
the  Constitution  of  that  state,  and  therefore  a 
sentence  of  thirty-nine  stripes  to  be  inflicted  upon 
one  convicted  of  the  crime  of  larceny  of  bank 
notes  was  not  excessive.  Aldridge  v.  Com.  2  Va. 
Cas.  447.  440. 

But  where  the  general  law  of  the  state  has  de- 
fined the  crime  of  petit  laroeny,  and  has  also  pre- 
scribed and  fixed  a  limit  of  imprisonment  upon  a 
conviction  thereof  at  six  months,  which  penalty  is 
the  usual  and  common  punishment  of  the  offense 
within  the  state  borders,  and  such  fixing  of  the 
maximum  punishment  is  also  a  legislative  declara- 
tion that  such  maximum  Is  an  adequate  and  suffi- 
cient penalty  for  the  offense  wherever  committed, 
a  sentence  of  a  recorder's  court  of  a  city  Inflicting 
an  increased  term  of  imprisonment  is  unconstitu- 
tional as  being  a  cruel  and  unusual  punishment,— 
especially  where  no  circumstances  of  atrocity  nor 
violation  of  public  or  private  rights  have  magnified 
the  crime  for  which  it  is  imposed.  Re  Bayard,  25 
Hun,  540,  61  How.  Pr.  204.  800. 

In  tbe  above  case  the  petitioner  had  been  tried 
and  convicted  at  the  court  of  special  sessions  of 
the  city  for  the  crime  of  petit  larceny,  and  had 
been  sentenced  to  the  Albany  penitentiary  for 
nine  months  under  the  charter  of  the  city,  such 
sentence  t)elng  greater  than  that  imposed  by  8  N. 
Y.  Rev.  Stat  6th  ed.  S 1,  p.  060,  under  which  theim- 
prison ment  was  not  to  exceed  six  months.  It  was 
held  that  such  charter  was  void  as  being  contrary 
to  the  fundamental  law,  and  as  violating  the  pro- 
visions of  the  state  Constitution  relating  to  cruel 
and  unusual  punishments. 

o.  lAbeL 

A  fine  of  $600  and  costs.  Imposed  upon  one  con. 
victed  of  a  grossly  offensive  libel  committed  with- 
out provocation,  cannot  be  said  to  be  excessive  or 
to  exceed  the  demands  of  Justice,— especially  where 
such  libel  is  published  unlawfully  and  maliciously 
in  order  to  bring  the  party  libeled  into  public  scan- 
dal.   State  V.  Belvel,  80  Iowa  406, 27  L.  R.  A.  846. 

A  sentence  on  conviction  of  publishing  a  libel,  to 
imprisonment  in  the  county  Jail  for  a  term  of 
three  years  and  to  pay  a  fine  of  $1,000  and  to  stand 
committed  to  the  county  Jail  until  tbe  fine  shall  be 
paid,  or  secured  to  be  paid,  or  until  he  be  other- 
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of  said  city  ordinance;  so  that  the  last  one  of 
the  total  of  the  seventy- two  offenses  was  al- 
leged to  have  been  committed  at  * 'about  12:07 
A.  M."  on  the  9th  of  November,  1895;  all  the 
said  offenses  having  been  committed  between 


10:20  p.  M.  and  12:07  a.  m.,  within  one  hour 
and  forty  minutes  consecutively.  Against  the 
other  two  relators,  Joseph  O'Brien  and  John 
Garvey,  respectively,  the  respondent  issued' 
seventy-two  exactly  similar  mittimuses,  com- 


wise  discharged,  is  not  cruel  or  unusual  punish- 1 
ment  within  the  meaning  of  the  Wyoming  Consti- 
tution, the  rate  of  payment  being  fixed  at  a  dollar  I 
a  day  until  the  fine  la  paid.    Re  Mao  Donald  ( Wyo.) 
m  Fac.  18,  SO. 

In  King  V.  Withers,  3  T.  R.  428,  it  was  held  that  on 
atrial  of  an  Indictment  for  libel,  the  only  question 
for  the  consideration  of  the  Jury  was  the  fact  of 
publishing,  and  the  truth  of  theinnuendoe  whether 
the  subject-matter  was  or  was  not  libel,  was  a  ques- 
tion of  law  for  the  court,  and  that  when  the  defend- 
ant was  brought  up  for  Judgment  his  acts  subse- 
quent to  the  trial  might  be  considered  either  by 
way  of  aggravating  or  mitigating  the  punishment, 
even  though  they  were  separate  and  distinct  of- 
fenses for  which  he  might  be  afterwards  punished; 
but  that  in  such  cases  the  court  would  take  care  not 
to  inflict  a  greater  punishment  than  the  principal 
charge  itself  warranted. 

p.  Liquor  laws  offenses. 

The  usual  punlshirent  for  the  violation  of  stat- 
utes relating  to  local  option  is  by  fine  or  imprison- 
ment, or  both.    Er  parte  8 wann,  96  Mo.  44, 49,  52. 

The  mode  of  prohibiting,  under  penalties,  the 
sale  and  keeping  for  sale  of  intoxicating  liquors 
without  a  license,  is  wholly  one  within  the  discre- 
tion of  the  legislature,  and  therefore  a  state  law  on 
that  subject  is  not  in  conflict  with  the  Federal  Con- 
stitution. Pervearv.  Massachusetts,  72  U.  S.  5 
Wall.  476,  18  L.  ed.  608.  In  this  case  a  sentence  of  a 
fine  of  $60,  and  imprisonment  at  hard  labor  in  the 
bouse  of  correction  for  three  months,  for  violating 
the  provisions  of  the  statute,  was  held  neither  ex- 
cessive, cruel,  nor  unusual. 

As  a  Federal  question  the  8th  Amendment  to  the 
Constitution  of  the  United  States  does  not  apply  to 
the  states.  O'Neil  v.  Vermont.  144  U.  S.  823,  36  L. 
ed.  450,  in  which  case  the  defendant  had  been  con- 
victed of  the  sale  of  intoxicating  liquors  in  viola- 
tion of  the  state  statute,  and  bad  been  fined,  and  in 
default  of  payment  of  the  fine  confined  at  hard  la- 
bor in  the  house  of  correction. 

The  fine  imposed  by  9  12  of  the  Florida  revenue 
act  of  1883,  of  not  less  than  double  the  amount  re- 
quired for  the  license  tocarry  on  the  business  for 
which  such  license  was  required,  was  held  not  to 
violate  the  provisions  of  the  Florida  Declaration 
of  Rights,  relating  to  excessive  fines  and  cruel  and 
unusual  punishments.  Frese  v.  State,  28  Fla.  267, 
wherein  the  defendant  was  convicted  of  carrsring 
on  the  business  of  spirituous  liquors  without  a 
state  license. 

Where,  in  sentencing  one  convicted  of  a  misde- 
meanor, the  court  imposed  the  maximum  fine  au- 
thorized by  law  for  that  offense,  the  punishment 
was  not  rendered  excessive  because  the  court  ad- 
Judged  that  the  accused  should  also  pay,  in  addi- 
tion to  the  fine,  the  costs  of  the  prosecution.  Phil- 
lips V.  State,  95  Ga.  478,  in  which  case  the  defendant 
was  convicted  of  unlawfully  selling  liquor,  and  ob- 
jected to  the  sentence  as  excessive,  but  whether  on 
constitutional  or  other  grounds  is  not  shown. 

In  McLaughlin  v.  State,  45  Ind.  338,  340,  it  was 
held  that  the  Indiana  statute  of  February  27, 1873, 
which  regulated  the  places  where  intoxicating  li- 
quors should  belBold  to  be  drunk  on  the  premisea, 
and  wbich  declared  nondesignated  places  in  which 
such  liquor  was  sold  nuisances,  and  which  imposed 
a  fine  of  not  lesslthan  $20  nor  more  than  $50,  and 
ordered  such  places  to  be  shut  up  and  abated  as 
common  nuisances,  was  not  contrary  to  the  sec- 
tion of  thefstateiConstitution  which  requires  that 
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excessive  bail  should  not  be  required,  or  excessive 
tines  imposed,  or  cruel  and  unusual  punishments 
be  inflicted,  and  making  all  (lenalties  proportion- 
ate to  the  nature  of  the  offense. 

A  fine  of  $500  upon  conviction  of  maintaining  a- 
nuisance  by  unlawfully  keeping  and  selling  intox- 
icating liquors  by  the  defendant  in  his  drugstore, 
where  the  evidence  showed  fifty  or  sixty  certifi- 
cates of  application  for  liquors  which  were  pro- 
cured at  his  drug  store,  was  held  not  excessive  in 
State  V.  Huff,  76  Iowa,  200,  but  whether  upon  con- 
stitutional or  other  grounds  is  not  shown. 

In  Fortner  v.  Duncan,  91  Ky.  171, 11  L.  R.  A.  188, 
it  was  held  that  a  fine  imposed  upon  the  town  au- 
thorities for  violating  a  town  ordinance,  which  im- 
posed a  fine  of  $16  upon  any  person  selling  any  spir- 
ituous, vlDOUs,  or  malt  liquors,  or  any  mixture  of 
either,  within  the  town,  but  making  exception  in 
cases  of  licensed  druggists,  was  not  unconstitu- 
tional and  void  provided  the  sale  of  such  liquors  in 
the  county  was  forbidden  by  the  state  law. 

So,  in  Com.  v.  Pomeroy,  5  Gray,  486,  note,  the  con- 
stitutionality of  Mass.  Stat.  1856,  chap.  215,  8  17,  was 
assailed,  upon  the  ground  that  it  was  in  conflict 
with  the  8th  article  of  the  Amendments  to  the 
United  States  Constitution,  and  also  with  26th  ar- 
ticle of  the  Massachusetts  Declaration  of  Rights, 
for  the  reason  that  the  statute  required  excessive- 
bail  or  sureties,  imposed  excessive  flnee,and  inflicted 
cruel  and  unusual  punishments,  but  the  court  held 
otherwise. 

Again,  in  Com.  v.  Clapp,  6  Gray,  97, 100,  the  con- 
stitutionality of  the  same  statute,  attacked  upon 
similar  grounds,  was  also  upheld. 

Where  the  defendant  was  convicted  only  of  one- 
offense  under  Mass.  Stat.  1855,  chap.  215,  §  15,  relat- 
ing to  the  sale  of  intoxicating  liquors,  and  it  was 
objected  that  so  much  of  the  statute,  which  sub- 
jected a  person  making  a  single  unlawful  sale  of 
intoxicating  liquors,  for  a  first  offense,  to  the  pay- 
ment of  a  fine  of  $10  and  costs  of  prosecution,  and 
imprisonment  in  the  house  of  correction  notless- 
than  twenty  nor  more  than  thirty  days,  was  uncon- 
stitutional, it  was  held  that  such  punishment  was- 
not  cruel  or  unusual,  and  that  was  the  lightest 
punishment  known  to  the  law,  constantly  applied 
to  similar  offenses,  the  question  whether  a  punish- 
ment is  too  severe  and  disproportioned  to  the  of- 
fense being  for  the  legislature  to  determine.  Com. 
V.  Hitchings,  5  Gray,  482, 486. 

In  People  v.  Whitney,  105  Mich.  622,  the  court 
held  that  the  penalties  imposed  upon  oneconvicted* 
of  selling  or  keeping  for  sale  liquor  without  a  li- 
cense, contrary  to  the  Michigan  Laws  of  1880,  were- 
not  unconstitutional  and  void  as  being  cruel  and 
unusual  punishments,  such  punishments  not  being 
so  cruel  and  unusual  as  to  call  for  the  court's  in- 
terfering, the  legislature  having  full  power  to  im- 
pose the  same. 

A  sentence  to  imprisonment  in  the  county  Jail 
for  thirty  days,  and  a  fine  of  $76  and  costs,  and 
to  stand  committed  to  the  county  Jail  until  such 
fine  and  costs  were  paid,  not  exceeding  $30  in 
addition  to  the  thirty  days*  Imprisonment,  inflicted 
upon  a  person  convicted  of  violating  the  laws  reg- 
ulating the  sale  of  intoxicating  liquors  by  keeping 
open  on  a  Sunday,  is  not  Illegal,  by  reason  of  the^ 
commitment  of  the  defendant  to  prison  to  enforce 
the  payment  of  the  fine,  where  the  statute  provides 
that  the  penalty  shall  be  a  fine  of  not  less  than  $90 
nor  more  than  $1,000,  aqd  imprisonment  in  the- 
county  Jail  not  less  than  ten  nor  more  than  thirty- 
days.    State  v.  Peterson,  38  Mien.  143, 119. 
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maDding  their  imprisonment  in  the  parish 
prison,  under  exactly  similar  conditions  as 
those  above  described.  It  is  thus  conclu- 
sively established  by  the  record  that  the  three 
relators  were  found  guilty  by  the  respondent 


of  seventy-two  distinct  violations  of  one  city 
ordinance  within  the  brief  space  of  one  hour 
and  forty-seven  minutes,  each  offense  having 
been  committed  only  one  and  a  half  min- 
utes subsequent  to  its  predecessor;  and  under 


The  punishment  of  ooe  convicted  of  Inf rinfring'  the  i 
Missouri  laws  relating  to  local  option,  by  which  he 
was  Dned  $300  and  385  days'  imprisoDment  in  the 
county  jail,  and  until  such  fine  and  costs  were  paid, 
is  within  the  statute,  and  is  not  therefore  an  ex- 
cessive floe  or  cruel  or  unusual  punishment  within 
fi  25,  art.  S,  of  the  Missouri  Constitution.  Ex  parte 
Swann,06Mo.44,49,52. 

A  penalty  imposed  by  the  ordinance  of  the  city 
of  Mexico  known  as  the  dram-shop  and  recorder's 
court  ordinance,  is  not  in  conflict  with  the  provi- 
sions of  the  state  Constitution,  merely  because  it 
authorizes  the  punishment  of  the  defendant  by 
work  on  the  public  streets,  there  belnir  no  statute 
forbidding  it  in  the  state,  but,  on  the  contrary,  in- 
flicting it  in  certain  contingencies,  the  same  being 
authorized  by  the  legislature.  Ex  parte  Bedell,  20 
Mo.App.125,131. 

The  penalties  imposed  by  the  Missouri  statute  of 
April  5, 1887,  entitled  "An  Act  to  Provide  for  the 
Prevention  of  the  Evils  of  Intemperance  by  Local 
Option,''  whereby  the  offender  was  punishable  by 
fine  of  not  leSs  than  $300  nor  more  than  $1,000,  or 
by  imprisonment  in  the  county  jail  not  less  than  six 
nor  more  than  twelve  months,  or  by  both  such 
flne  and  imprisonment,  is  not  cruel  or  unusual 
punishment  within  the  meaning  of  the  Missouri 
Constitution.    Ex  parte  Swann.  i^-upra, 

A  sentence  to  the  county  jail  for  a  term  of  ninety 
days,  and  to  pay  a  flne  of  $300,  imposed  upon  one 
convicted  of  the  violation  of  the  provisions  of  the 
state  Constitution  and  statutes  prohibiting  the 
sale  of  intoxicating  liquors,  is  not  in  conflict  with 
the  constitutional  provisions  prohibiting  cruel  and 
unusual  punishments.  State,  Lara  bee,  v.  Barnes, 
3  N.  D.  319.  The  statute  declared  upon  in  this  case 
was  the  prohibition  statute  of  North  Dakota  ap- 
proved December  19, 1889. 

In  State  v.  Hodgson.  66  Vt  134,  it  was  held  that 
the  punishment  Inflicted  upon  a  person  convicted 
for  a  second  offense  against  the  Vermont  laws,  re- 
lating to  the  sale  of  intoxicating  liquors,  whereby 
the  longest  term  of  imprisonment  could  not  exceed 
one  year,  and  the  greatest  flne  could  not  exceed 
$300,  and  on  failure  to  pay  such  flne  the  imprison- 
ment could  not  exceed  three  years,  was  not  cruel 
or  excessive,  such  punishment  being  graded  and 
made  to  depend  upon  whether  the  conviction  was 
a  flrst  or  second  offense. 

But  the  penalties  imposed  by  the  Michigan  laws 
of  1887  relating  to  local  option,  in  so  far  as  they  al- 
low the  authorities  to  reject  the  bond  of  the  party 
applying  for  license,  and  also  so  far  as  they  author- 
ize the  county  treasurer  to  require  new  bonds  as 
he  may  determine,  and  allowing  ofBoersto  close 
up  such  places  at  theU:  own  discretion,  and  to  ar- 
rest, and  also  providing  for  forfeiture  of  the  busi- 
ness as  a  punishment  in  addition  to  flne  and  Im- 
prisonment, are  unconstitutional  within  the  mean- 
ing of  art.  6,  8  81,  of  the  Micbicran  Constitution. 
Hobison  V.  Miner,  68  Mich.  649,  568. 

The  same  question  arose  in  the  later  case  of  Lu- 
ton V.  Newaygo  County  Judge,  69  Mich.  610,  where 
a  druggist  was  convicted  of  violating  the  Michigan 
Laws  of  1887,  for  selling  liquor  without  a  license, 
the  offense  tieing  committed  by  his  clerk  without 
his  knowledge  and  even  against  his  positive  in- 
structions, the  court  placing  the  same  construction 
upon  the  statute  In  so  far  as  it  provided  for  the 
forfeiture  of  the  defendant's  business  and  the  de- 
struction of  his  property. 

In  that  case  it  was  also  contended  that  the  act 
was  also  unconstitutional  by  reason  of  its  imposing 
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a  punishment  by  flne  of  not  less  than  $100  nor 
more  than  $500  and  costs  of  prosecution,  or  Im- 
prisonment  in  the  county  jail  for  not  less  than 
ninety  days  nor  more  than  one  year,  or  both  such 
flne  and  imprisonment,  in  the  discretion  of  the 
court;  but  the  court  held  that  while  it  might  think 
that  such  penalty  was  a  severe  one  for  the  flrst  of- 
fense, yet  it  was  one  within  the  discretion  of  the 
legislature,  with  which  discretion  the  courts  could 
not  Interfere,  the  legislature  having  the  power  to 
make  the  penalty  for  such  sales  more  severe  than* 
those  made  unlawfully  by  regular  dealers  in 
liquors. 

q.  Murder  and  manslauohter. 

In  State  v.  Lautenschlager,  22  Minn.  614,  524,  It  is 
stated  that  except  as  restricted  by  9S  6,  U,  of  the 
Minnesota  BUI  of  Rights,  there  was  no  constitu- 
tional limitation  upon  the  power  of  the  legislature 
over  the  subject  of  criminal  punishment,  and 
therefore  the  Minnesota  statute  which  prescribed 
the  punishment  of  death,  or  imprisonment  for  life, 
for  the  offense  of  murder,  according  as  the  jury 
might  by  discretion  determine,  was  a  \^lid  act  of 
legislation. 

Whether  the  use  of  electricity  as  an  agency  for 
producing  death  constitutes  a  more  human  method 
than  hanging  for  executing  a  judgment  of  the 
court  in  capital  cases,  is  a  question  for  the  deter- 
mination of  the  legislature.  The  determination  of 
that  question  in  the  affirmative  after  careful  de- 
liberation is  conclusive  upon  the  courts  and  there- 
fore such  methods,  when  adopted,  cannot  be  de» 
clared  a  violation  of  the  constitutional  provisions 
against  cruel  and  unusual  punishments.  People  v. 
Kemmler,  Durston,  119  N.  Y.  577,  7  L.  R.  A.  716,  55' 
Hun,  64. 

Upon  the  appeal  of  the  above  case  to  the  Su- 
preme  Court  of  the  United  States  (Re  Kemmler,. 
136  U.  S.  438.  34  L.  ed.  619),  the  court  refused  to  re- 
examine the  decision  of  the  New  York  court  of 
appeals  upholding  the  constitutionality  of  the  New 
York  statute  imposing  the  death  penalty  by  elec- 
tricity. 

The  same  statute  was  again  brought  before  th& 
court  in  a  later  case,  and  was  again  declared  not 
repugnant  to  the  Constitution  of  the  United 
States.  McElvaine  v.  Brush,  143  U.  S.  165,  85  L.  ed. 
971. 

So  the  New  York  statute  which  provides  that  a 
person  sentenced  to  death  shall  be  kept  in  solitary 
conflnement  in  prison  until^the  death  punishment 
is  Inflicted,  is  not  repugnant  to  the  United  States 
constitutional  provisions.    Ibid. 

Solitary  confinement  imposed  upon  one  under 
sentence  of  death  is  not  a  cruel  and  unusual  pun- 
ishment.   Ihid. 

In  Wilkerson  v.  Utah,  99  U.  S.  180.  26  L.  ed.  846,  it 
was  held  that  a  sentence  that  the  prisoner  be  shot, 
imposed  upon  one  convicted  of  the  capital  offense 
of  murder,  was  within  the  authority  of  the  court  tO' 
prescrilje,  even  though  the  law  of  the  territory 
which  provided  that  in  such  cases  the  party  con- 
victed should  suffer  death  by  being  shot,  hanged, 
or  beheaded,  had  been  repealed  by  the  Code,  which 
provided  that  every  person  guilty  of  murder 
should  suffer  death,  but  which  did  not  provide  for 
the  mode  of  execution,  the  mode  of  execution  de- 
volving upon  the  court  authorized  to  sentence  the 
prisoner  for  the  crime  of  which  be  was  convicted,, 
and  such  sentence  was  not  therefore  contrary  to 
the  constitutional  provisions  prohibiting  cruel  and; 
unusual  punish  menu. 
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one  single  jndgmeDt  each  one  of  the  relators 
has  been  adjudged  and  condemned  to  pay 
the  aggregate  amount  of  $720  in  fines,  and  to 
suffer  alternative  imprisonment  of  2,160  con- 
secutive days. 


The  mandate  of  the  organic  law  is  that  "ex- 
cessive fines  shall  not  be  imposed,  nor  cruel 
and  unusual  punishments  inflicted."  Const, 
art.  9.  The  foregoing  is  an  exact  reproduc. 
tion  of  the  8th  Amendment  of  the  Constitu. 


In  Kex  V.  Fletcher,  Russ.  &  R.  C.  C.  58,  where  the 
prisoner  had  been  tried  and  convicted  of  murder, 
it  is  held  to  be  questionable  whether  the  work  of 
dissection  and  anatomizing,  in  pursuance  of  the 
Statute  25  Geo.  II.,  chap.  37,  was  an  essential  part 
of  the  sentence  to  be  pronounced  by  the  judge  upon 
a  conviction  of  murder. 

Where  one  indicted  for  murder  was  convicted  of 
manslaughter  in  the  first  degree  and  sentenced  to 
fifty  years  in  the  penitentiary,  and  the  statute 
which  prescribed  the  punishment  for  manslaughter 
In  the  first  degree  (Okla.  Stat.  1808.  S  2080)  fixed  the 
punishment  at  imprisonment  in  the  territorial 
prison  for  not  less  than  four  years,  but  fixed  no 
maximum  punishment,  it  was  held  that  the  court 
could  not  sav  us  a  matter  of  law  that  such  punish- 
ment was  cruel  and  iuhuman  perse,  the  legislature 
not  having  fixed  the  maximum  at  any  determined 
period,  but  had  left  the  matter  wholly  to  the  dis- 
crotion  of  tne  court,  leaving  It  at  any  period  within 
the  probable  lifetime  of  the  person  convicted. 
Jones  V.  Territory  (Okla.)  48  Pac.  1072. 

In  State  v.  Smith,  78  Iowa.  82,  41,  it  was  held  that 
a  sentence  to  imprisonment  for  six  years  in  the 
penitentiary  for  the  crime  of  manslaughter  was 
not  excessive,  but  whether  the  objection  to  the 
sentence  was  based  upon  constitutional  or  other 
grounds  is  not  shown.  In  that  case  the  defendant 
was  charged  in  the  indictment  with  the  murder  of 
his  wife,  who  was  found  in  the  morning  dead,  in 
the  bed  occupied  by  herself  and  her  husband. 

Under  N.  C  Stat.  1816,  chap.  20,  corporal  punish- 
ment and  fine  cannot  both  be  imposed  upon  one 
•  oon  vioted  of  a  felony  with  a  benefit  of  clergy,  and 
therefore  a  sentence  imposed  upon  one  prisoner 
convicted  of  manslaughter  with  a  fine  of  $260,  and 
to  receive  thirty-nine  lashes  on  the  bare  back,  and 
stand  committed  until  the  fine  and  costs  were  paid, 
was  excessive  in  so  far  as  it  Inflicted  the  punish- 
ment by  whipping  which  should  be  restricted  only 
to  infamous  crimes.  State  v.  Kearney,  1  Hawks 
(N.  C.)  58,  66. 

r.  NuiMnee. 

The  legislature  has  power  to  declare  any  practice 
deemed  injurious  to  the  public  a  nuisance,  and  to 
punish  It  accordingly,  and  it  is  neither  a  cruel  nor 
an  unusual  punishment  to  adjudere  the  abatement 
of  a  nuisance,  such  Judgment  being  authorized 
either  In  a  civil  action  or  in  a  criminal  proceeding. 
McLaughlin  v.  State,  46  Ind.  888,  840;  Bepley  v. 
State.  4  Ind.  284.  68  Am.  Dec.  628. 

The  punishment  Imposed  by  6 18  of  chap.  101  of 
the  South  Dakota  Laws  of  1890,  for  the  first  offense* 
of  keeping  and  maintaining  a  common  nuisance,  is 
not  a  cruel  punishment  within  the  meaning  of  S  28 
of  article  6  of  the  state  Constitution,  and  there- 
fore such  provision  Is  not  unconstitutional  on  that 
account.  The  punishment  to  which  defendant 
was  exposed  in  this  case  was  a  fine  of  not  less  than 
$100  nor  more  than  $600,  and  Imprisonment  in  the 
county  Jail  for  not  less  than  sixty  days  nor  more 
than  six  months.    State  v.  Becker,  8  S.  D.  29. 

s.  Profane  lan(pjictcfe. 
The  provision  In  8  28  of  order  1687  of  the  board  of 
supervisors  of  the  city  and  county  of  San  Fran- 
cisco, imposing  a  penalty  upon  a  person  using  pro- 
fane and  obscene  language  tending  to  create  a 
breach  of  the  peace,  by  a  fine  not  exceeding  $1,000, 
or  imprisonment  not  exceeding  six  months,  or 
both.  Is  not  unconstitutional  by  reason  of  such 
penalty  being  unreasonable,  the  court  stating  that 

85  L.  R.  A. 


whether  the  offense  In  any  particular  case  was 
sufficient  to  Justify  such  punishment  was  for  the 
court  to  determine.    E)x  parte  Miller,  89  Cal.  41. 

t.  Perjury, 

Where  in  an  indictment  for  perjury  the  defend- 
ant was  convicted  and  sentenced  to  imprisonment 
for  eighteen  calendar  months,  and  to  give  sureties 
for  the  peace  and  good  behavior  for  two  years,  to 
commence  at  the  expiration  of  the  eighteen 
months,  and  with  further  imprisonment  until  such 
security  was  given,  the  court  held  that  such  sure- 
ties might  be  required  as  part  of  the  sentence:  and 
further,  that  the  sentence  did  not  amount  to  per- 
petual imprisonment  Inasmuch  as  in  default  of 
sureties  being  given  the  defendant  would  be  en- 
titled to  be  discharged  at  the  expiration  of  two 
yean,  during  which  such  sureties  were  required. 
Queen  v.  Dun,  12  Q.  a  1026. 

u.  Rape. 

A  sentence  of  twenty  years*  confinement  in  the 
penitentiary,  which  is  within  the  limitation  pre- 
scribed by  the  statute  as  a  punishment  of  an  as- 
sault with  intent  to  rape,  is  not  excessive.  Dykes 
V.  State,  64  Ga.  487.  There  is  no  opinion  in  this 
case,  the  same  falling  within  the  provisions  of  the 
Georgia  act  of  March  2, 1876,  and  there  is  there- 
fore nothing  to  show  the  real  ground  of  the  objec- 
tion to  the  sentence,  whether  upon  constitutional 
grounds  or  not. 

So,  a  sentence  of  twenty  years  in  the  penitentiary 
for  felonious  and  forcible  assault  and  rape  upon  a 
female  by  one  above  the  age  of  fourteen  is  not  ex- 
cessive, the  maximum  punishment  being  life  in  the 
penitentiary.  Sutton  v.  People,  145  IlL  279,  29a 
The  case  does  not,  however,  show  whether  the  sen- 
tence was  objected  to  on  constitutional  or  other 
grounds. 

And  a  sentence  of  fifteen  years  in  the  peniten- 
tiary. Imposed  upon  a  young  man  convicted  of 
rape  upon  a  woman  sixty  years  of  age,  living  alone, 
unprotected  and  remote  from  neighbors,  is  not  too 
severe.  State  v.  Case  (Iowa)  66  N.  W.  149.  But 
whether  the  sentence  was  objected  to  on  constitu- 
tional grounds  does  not  appear. 

Again,  a  sentence  to  imprisonment  in  the  peni- 
tentiary for  five  years  for  rape  upon  a  female  un- 
der eighteen  years  of  age,  pursuant  to  the  amend- 
ment to  fi  81  as  enacted  by  the  Kansas  act  of  1887,  is 
not  contrary  to  the  Constitution  as  being  cruel  or 
unusual  even  though  such  punishment  may  be 
considered  severe,  and  is  in  fact  much  severer 
than  that  Imposed  for  offenses  of  much  greater 
magnitude.    State  v.  White,  44  Kan.  614. 

So,  the  punishment  of  imprisonment  for  life  un- 
der Mass.  Stat.  1803,  chap.  466,  for  criminal  in  tinucy 
with  a  female  child  under  the  age  of  sixteen  years, 
does  not  violate  the  constitutional  provisions 
against  cruel  or  unusual  punishments.  Com.  v. 
Murphy,  166  Mass.  66.  80  L.  U.  A.  784. 

And  a  sentence  of  thirty  years  in  the  peniten- 
tiary, imposed  upon  one  convicted  of  rape,  Is  not 
too  severe  or  excessive,  where  the  crime  is  com- 
mitted upon  a  female  under  fourteen  years  of  age 
who  was  seriously  injured.  State  v.  Bassett,  ill 
Mo.  271.  W  hether  or  not  the  sentence  was  objected 
to  as  violating  the  constitutional  provisions  does 
not  appear. 

Again,  a  sentence  of  five  years,  the  maximum  of 
the  legal  penalty,  Imposed  upon  a  man  twenty-nine 
years  old,  married  and  having  a  wife  and  child, 
upon  his  conviction  of  an  attempt  to  ravish  a  girl 
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tion  of  the  Uaited  States,  and  relators  invoke 
the  protection  of  that  constitutional  provision. 
In  State,  Schoerikauaen,  v.  King,  47  La.  Ann. 
701,  a  very  similar  question  arose,  involving 
the  legality  of  the  respondent's  decree  sentenc- 


ing the  relator  to  sundry  penalties  of  fine  and 
imprisonment  for  a  number  of  consecutive 
contempts  of  an  order  of  this  court.  The  opin- 
ion states  that  * '  at  one  and  the  same  time  " 
eight  rules  were  taken    to  punish  for   con. 


under  fifteen  years  of  aire,  is  not  severe,  the  oourt 
fitatiDiir  that  it  was  leas  than  he  deserved.  State  v. 
Hilaabeck,  132  Mo.  848. 

And  afrain.  a  sentence  of  twelve  years*  impris- 
ODment,  imposed  upon  one  convicted  of  an  at- 
tempt to  commit  a  rape  upon  a  ffirl  under  twelve 
years  of  age,  cannot  be  said  to  be  a  iegrally  excess- 
ive punistiment,— especially  where  it  shows  an  ex- 
lilbltion  of  an  abandoned  and  wicked  desire  which 
would  not  hesitate  to  ruin  the  life  of  an  innocent 
child.    State  v.  Berzaman,  10  Wash.  877. 

But  a  sentence  of  fifty  years*  imprisonment  for 
rape  committed  by  a  youmr  man  twenty-three 
years  of  age  intoxicated  at  the  time,  upon  a  female 
under  fourteen  years  old,  wbo  was  not  seriously 
injured,  where  the  proofs  showed  that  the  crime 
scarcely  reached  tbe  grade  of  that  crime,  and  there 
were  no  aggravating  circumstances,  was  held  ex- 
cessive, and  regarded  as  an  unusual  punishment, 
the  sentence  in  all  probability  reaching  beyond  the 
natural  life  of  the  prisoner.  People  v.  Murray,  72 
Ulch.  10. 

So,  a  sentence  of  twelve  years  imposed  upon  one 
convicted  of  the  crime  of  rape  upon  a  fetnale 
about  fourteen  and  a  half  years  old  was  held  to  be 
excessive  punishment  within  the  meaning  of  the 
Nebraska  Constitution,  in  a  case  where  the  testi- 
mony appeared  to  be  conflicting,  and  where  it  was 
•claimed  that  improper  testimony  was  admitted  by 
the  Judge  upon  tbe  triaL  Fager  v.  State,  22  Neb. 
932.  840.  In  this  case  under  I  509a  of  the  Nebraska 
Criminal  Code  the  court  reduced  the  sentence  to 
aix  years. 

V.  Receitina  etaHe-n  goods. 

In  People  v.  Perlni,  04  Cal.  578.  It  was  held  that  a 
sentence  to  serve  a  term  of  sixty  days  in  the 
county  Jail  upon  a  conviction  of  the  crime  of  re- 
ceiving stolen  goods,  knowing  tbe  same  to  have 
been  stolen,  was  not  contrary  to  any  provision  of 
the  state  Constitution.  In  that  case  the  defendants 
were  sentenced  under  S  490,  of  tbe  California  Penal 
Code,  which  provides  for  punishment  by  imprison- 
ment in  the  state  prison  not  exceeding  five  years 
or  in  the  county  Jail  not  exceeding  six  months,  or 
1)7  both. 

A  term  of  five  years*  imprisonment  in  the  state 
prison  inflicted  upon  one  convicted  of  receiving 
atolen  property,  is  not  cruel  and  unusual  even 
though  the  property  received  is  of  less  value  tban 
$25,  and  though  it  provides  a  greater  maximum 
penalty  for  receiving  stolen  property  than  for  the 
larceny  of  it.    People  v.  Smith,  94  Mich.  644,  640. 

w.  Rohhery. 

A  sentence  of  imprisonment  for  fifty  years  upon 
one  convicted  of  the  crime  of  robbery,  by  forcibly 
and  violently  taking  money  from  the  person  of 
another,  although  exemplary,  was  held  not  to  be 
excessive,  the  court  considering  tbe  crime  a  grave 
offense,  tbe  manner  of  its  execution  being  pecu- 
liarly outrageous.  People  v.  Clary.  72  Cal.  69.  In 
this  case  it  is  not  shown  whether  tbe  sentence  was 
opposed  upon  constitutional  or  other  grounds. 

In  People  v.  Clark,  106  Cal.  82.  a  sentence  to  im- 
prisonment in  the  state  prison  for  a  term  of  twenty 
years  upon  a  conviction  of  robbery,  where  the 
information  charged  the  taking  of  a  larger  amount 
than  that  which  actually  belonged  to  tbe  prosecu- 
tor, was  held  not  an  unusual  punishment. 

In  State  v.  Levy,  126  Mo.  654,  it  was  held  that  a 
aentence  of  twenty-five  years  in  the  penitentiary, 
imposed  upon  one  convicted  of  robbery  in  the  first 
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degree,  is  not  excessive,  where  there  was  reason  to 
believe  that  the  defendants  were  habitual  criminals 
whose  prey  was  mankind,  and  in  such  a  case  a  term 
of  imprisonment  which  was  tantamount  to  a  life 
estate  in  the  penitentiary  might  properly  be 
granted,— especially  where  tbe  record  indicated  no 
prejudice  or  passion  upon  the  court's  part,althougb 
it  does  not  appear  that  the  sentence  was  opposed 
upon  constitutional  or  other  grounds. 

And  in  another  case  where  no  ground  of  conten- 
tion is  stated  a  sentence  to  imprisonment  for  twelve 
years,  imposed  upon  a  party  convicted  of  robbery 
under  threats  of  violence,  was  held  not  an  excessive 
punishment,— especially  where  the  maximum  pun- 
ishment could  have  been  imprisonment  for  life. 
Bennett  v.  State  (Tex.  Crim.  App.)  27  S.  W.  185. 

X.  SpeeUa  statutory  offenses. 

In  Hobbs  v.  State,  133  Ind.  404, 406, 18  L.  R.  A.  774, 
where  the  defendants  were  charged  with  the  of- 
fense of  riotous  conspiracy,  as  defined  by  tbe  Indi- 
ana white-cap  act,  and  were  each  fined  $5  and  sen- 
tenced to  two  years*  imprisonment  in  tbe  state 
prison,  it  was  held  that  such  act  was  not  unconsti- 
tutional, but  was  one  supi>orted  by  every  principle 
underlying  a  free  government,  tbe  punishment  in- 
flicted not  only  being  tbe  least  provided  by  tbe  law, 
but  also  for  the  outrage  of  which  the  defendants 
were  found  guilty. 

In  Ex  parte  Keeler.  45  S.  C.  587,  81  L.  R.  A;  678,  it 
was  held  that  a  fine  of  not  less  than  $200  nor  more 
than  SUOOO,  and  imprisonment  for  not  less  than 
ninety  days  nor  more  tban  one  year,  for  the  viola- 
tion of  a  restraining  order  under  the  South  Caro- 
lina dispensary  act  of  1894,  fi  22,  was  not  within 
tbe  constitutional  provisions  against  excess!  ve  fines 
or  cruel  and  unusual  punishments.  And  although 
it  might  appear  that  the  sentence  was  objected  to 
upon  tbe  ground  of  abuse  of  discretion  rather  tban 
upon  that  of  constitutionality,  it  was  held  that  a 
sentence  to  imprisonment  in  the  penitentiary  for 
five  years.  Imposed  upon  one  convicted  of  mali- 
ciously and  wilfully  obstructing  a  railroad  track,  is 
not  excessive,  where  the  statute  makes  the  maxi- 
mum punishment  in  such  cases  twenty  years*  im- 
prisonment and  the  minimum  one  year,  there  be- 
ing no  loss  of  life  or  property  occasioned,  and  it 
not  appearing  that  there  was  any  abuse  of  discre- 
tion on  the  part  of  the  court  in  fixing  such  impris- 
onment.   Weineoke  v.  State,  84  Neb.  14. 

In  State  v.  Smith,  58  Minn.  85,25  L.  R.  A.  759. 
wherein  it  was  contended  that  tbe  punishment  was 
excessive,  but  whether  on  constitutional  or  other 
grounds  does  not  appear,  it  was  held  that  a  fine  of 
from  $50  to  $100,  imposed  by  the  Michigan  Laws 
of  1893,  which  compel  street-railway  companies 
to  protect  certain  of  their  employees  from  the  in- 
clemency of  tbe  weather,  was  not  an  excessive 
punishment,  although  the  act  in  imposing  the  fine 
made  each  day  that  the  cars  were  run  without 
complying  with  tbe  law  a  separate  offense,  thereby 
largely  aggregating  the  amount  of  tbe  fines. 

Section  1220  of  tbe  Virginia  Code,  which  provides 
a  pecuniary  forfeiture  for  tbe  violation  of  the 
rules  imposed  upon  express  companies  prescribing 
their  rates  of  carriage,  and  fixes  the  minimum  pen- 
alty but  not  a  maximum  fine,  is  not  in  conflict  with 
art.  1,  fi  11,  of  the  Virginia  Constitution  which  pro- 
hibits the  inflicting  of  excessive  flnes  or  cruel  or 
unusual  punishments.  Under  tbe  section  in  ques- 
tion tbe  penalty  imposed  was  a  forfeiture  of  not 
less  than  $100,  one  half  to  go  to  the  informer. 
Southern  Exp.  Co.  v.  Com.,  Walker,  92  Va.  60,  06. 
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tempt.,  each  rule  assi^Ding  the  violation  of  the 
injunction  on  a  particular  night  of  the  period 
of  the  opening.  Each  rule  was  made  abso- 
lute, imposing  a  penalty  of  ten  days'  impris- 
onment; so  that,  beginning  with  the  first  ten 
days,  the  remaining  terms  of  imprisonment 
were  to  be  inflicted  until  the  petitioner  had 
been  confined  eighty  days.  * '  The  applications 
for  the  writs  raise  the  issue  whether  it  was 
competent  for  the  lower  court  to  sentence  the 
petitioner  on  those  eight  rules,  the  sentences 
all  pronounced  at  the  same  time,  to  eighty 
days'  imprisonment."  And  inpassing  on  that 
question  the  opinion  says:  "  When  the  power 
of  the  court  is  invoked  to  punish  for  con- 
tempt for  conducting  a  saloon  contrary  to  the 


laws  and  the  injunction  of  the  court,  .  .  .  the 
court  is  called  on  to  infiict  the  appropriate 
penalty  not  to  exceed  the  maximum  of  ten  days. 
If  it  is  competent  to  divide  the  offense  of  con- 
ducting a  saloon  in  disregard  of  the  law  into 
parts  corresponding  with  the  number  of  nights 
the  saloon  has  been  opened,  and  thus  author- 
ize eight  sentences  of  ten  days  each  pronounced 
at  the  same  time,  on  eight  different  rules, 
there  would  be  no  potency  in  the  law  fixing 
the  maximum  penalty  for  contempt  at  ten  days* 
imprisonment.  Code  Pr.  art.  181.  The  same 
theory  of  dividing  the  offense  into  parts  might 
be  extended  to  the  hours  of  the  days  of  the 
opening,  treating  each  hour  as  a  distinct  offense, 
and  thus  sanction  an  indefinite  and  prolonged 


Id  State  v.  Lasater,  9  Baxt.  584,  687,  it  was  held 
that  tbe  puoishment  prescribed  by  the  Tennessee 
Statutes  of  1875,  chap.  190,  which  gives  right  of  ac- 
tion to  the  keeper  of  any  hotel,  theater,  public 
house,  restaurant,  or  common  carrier,  against  per- 
sons guilty  of  turbulent  or  riotous  conduct,  and 
imposlDg  a  fine  of  not  lees  than  $100  and  a  forfeit- 
ure of  $500  which  the  person  offended  against  may 
sue  for  in  his  own  name,  although  severe,  was  not 
such  cruel  and  unusual  punishment  as  would  au- 
thorize the  court  to  hold  the  act  void  even  if  it 
could  do  so  In  any  case. 

In  Martin  v.  Johnston  (Tex.  Civ.  A  pp.)  88  8.  W. 
306,  800,  it  was  contended  that  the  Texas  statute  of 
1870,  governing  or  relating  to  the  duties  of  a  public 
weigher,  gave  the  Jury  power  to  Impose  excessive 
fines  and  cruel  and  unusual  punishments,  for  the 
reason  that  it  failed  to  fix  a  maximum  penalty 
which  might  be  imposed,  but  the  court  held  that 
even  at  common  law  the  amount  of  a  fine  fre- 
quently rested  in  the  discretion  of  the  court  and 
Jury,  and  therefore  the  statute  was  not  unconsti- 
tutional for  the  reason  that  it  failed  to  fix  the  limit 
of  such  punishment. 

y.  Unlav^uL  publications. 

A  sentence  of  two  years  in  the  penitentiary  is  not 
a  cruel  and  unusual  punishment  within  the  mean- 
ing of  the  Missouri  Ck)nstitution  when  imposed 
upon  one  convicted  of  unlawfully  and  feloniously 
engaging  in  the  business  of  disseminating  a  certain 
newspaper  devoted  mainly  to  the  publication  of 
scandals,  and  dealings  of  an  improper  character 
between  men  and  women  showing  their  immoral 
conduct.    State  v.  Van  Wye  (Mo.)  87  S.  W.  988,  W«. 

yy.  Vaffrancy, 

In  Johnson  v.  Waukesha  County,  64  Wis.  281,  288. 
wherein  the  defendant  was  charged  by  a  Justice  of 
the  peace  with  vagrancy  under  S  154S,  Wis.  Rev. 
Stat.,  and  the  facts  showed  that  he  was  probably 
guilty  of  being  a  tramp,  within  the  meaning  of  chap. 
342  of  the  statutes  of  1883,  the  court,  although 
deeming  it  unnecessary  to  determine  whether  the 
latter  act  was  constitutional  or  not,stated  that  a  law 
which  made  a  misdemeanor  punishable  as  of 
fenses  of  that  kind  are  ordinarily  punished,  a  fel- 
ony if  the  person  guilty  of  the  misdemeanor  steps 
beyond  the  line  of  the  town,  city,  or  village  of 
which  he  is  an  inhabitant  for  any  purpose,  and  in- 
flicts punishment  by  imprisonment  in  the  state 
prison,  or,  if  imprisoned  in  the  county  Jail,  restricts 
his  diet  to  bread  and  water  only,  was  a  harsh  re- 
straint upon  the  right  of  even  a  vagrant  to  travel 
beyond  the  limits  of  the  place  of  bis  actual  resi- 
dence, and  it  was  not  certain  by  any  means  that 
the  punishment  by  imprisonment  in  the  county 
Jail  for  fifteen  days  upon  a  diet  of  bread  and  water 
alone  was  not  a  violation  of  8  6,  art.  1.  of  the  Wis- 
consin Constitution  which  prohibits  cruel  and  un- 
usual punl8hments,lsuch  punishment  being  cer- 
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tainly  unusual,  if  not  cruel.    See  also  Ligan  v. 
State,  3  Heisk.  159,  supra,  UI.  g. 

z.  Violation  of  ordinances. 

The  confinement  of  offenders  against  the  char- 
ters of  cities  and  their  by-laws  and  ordinances,  un- 
til the  fines  and  costs  are  discharged  by  labor  or 
otherwise,  whieh  by-laws  and  ordinances  make  the 
costs  a  part  of  the  punishment  or  penalty,  does, 
not  confiict  either  with  the  slate  or  Federal  Consti- 
tution, neither  does  it  conflict  with  9  2,  chap.  86, 
Ky.  Gen.  Stat.,  nor  with  1 280  of  the  Criminal  Code» 
Berry  v.  Brislan,  88  Ky.  6, 9, 10. 

In  State  v.  Fourcade,  45  La.  Ann.  717,  defendant 
was  convicted  of  violating  an  ordinance  of  the 
city  of  New  Orleans  prohibiting  the  adulteration 
of  milk,  and  was  sentenced  to  pay  a  fine  of  $26  and 
in  default  of  payment  to  imprisonment  in  the  parish 
prison  for  a  term  of  thirty  days.  He  contended 
that  the  ordinance  was  unconstitutional,  illegal, 
and  violative  of  the  laws  of  the  state,  but  the  court 
held  that  as  it  was  not  shown  that  the  ordinance 
was  unreasonable  or  arbitrary,  nor  that  it  passed 
beyond  a  fair  measure  of  correction  against  the 
evil  which  it  sought  to  guard,  and  the  Judgment, 
rendered  against  the  defendant  must  stand. 

Yet  no  penalties  can  be  sustained  that  exceed  in 
amount  what  is  reasonable,  and  a  by-law  cannot 
properly  impose  any  sum  sliding  or  fixed,  which 
exceeds  that.    Be  Frazee,  68  Mich.  386,  406. 

And  therefore  a  penalty  of  $600  imposed  upon  a 
member  of  the  Salvation  Army  for  the  violation  of 
a  city  ordinance  relating  to  the  use  of  the  streets  of 
the  city  was  held  to  be  excessive  as  well  as  unrea- 
sonable.   Ibid. 

Where  the  petitioner  was  enjoined  from  conduct- 
ing a  concert  saloon  contrary  to  the  laws  and  ordi- 
nances, and  was  proceeded  against  for  contempt  in 
violating  tbo  injunction,  and  at  one  and  the  same 
time  eight  rules  were  taken  to  punish  him  for  con- 
tempt, each  rule  assigning  the  violation  of  the  in- 
junction on  a  particular  night  of  the  period  of  the 
opening,  and  each  rule  was  made  absolute,  and  im- 
posed a  penalty  of  ten  days*  imprisonment,so  that  be 
was  imprisoned  for  eighty  days,  it  was  held  that  such 
imprisonment  was  Illegal  and  void  for  the  reason 
that  even  though  the  contempt  were  permitted  to 
endure  for  a  period  of  days  or  weeks  or  months, 
yet  it  was  not  consistent  with  the  law  to  punish  for 
that  period  of  disobedience  by  as  many  aentencea 
of  ten  days*  imprisonment  as  there  were  days,  or 
weeks,  or  hours  in  the  period,  such  an  imposition 
of  penalties  never  being  within  the  purview  of  the 
law.  State,  Schoenhausen,v.  King,  47  La.  Ann.  701, 
708. 

See  also  Topeka  v.  Boutwell,  58  Kan.  20,  27  L.  R. 
A.  593, 8Mpra,  III.  c. 

V.  ExUnt  of  UnUed  States  ConstUiUion. 
The  8th  Amendment  to  the  Constitution  of  the 
United  States  is  not  a  restraint  upon,  and  does  not 
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imprisonment,  notwithstanding  the  limitation 
of  ten  days  in  the  Code."  In  our  opinion  we 
held  that  that  was  a  proper  case  to  grant  relief, 
and  we  annulled  the  order  of  imprisonment 
beyond  the  first  period  of  ten  days,  and  dis- 
charged the  relator,  who  had  already  endured 
the  full  time  of  ten  days'  imprisonment  under 
the  respondent's  order  of  contempt.  A  some- 
what parallel  case  is  found  in  the  Supreme 
Court  Reports,  entitled  (/Neil  v.  Vermont,  144 
U.  S.  828,  86  L.  ed.  450.  A  complaint  having 
been  made  before  a  justice  of  the  peace  against 
the  plaintiff  in  error  for  a  violation  of  a  Ver- 
mont statute  against  selling  or  giving  away 
spirituous  or  malt  liquors'  by  the  terms  of 


which  "every  distinct  act  of  selling,"  etc.,  was 
declared  to  be  a  separate  and  distinct  offense, 
which  was  made  punishable  by  fine,  the  justice, 
upon  the  proofs  presented,  entered  up  judg- 
ment against  him  for  457  offenses,  and  decreed 
him  to  pay  the  sum  of  $9,140  in  fines,  and 
$472.96  in  costs  of  prosecution,  and  to  be  con- 
fined at  hard  labor  in  the  house  of  correction 
for  the  term  of  one  month;  and  "that,  in  case 
such  fine  and  costs  should  not  be  paid  on  or 
before  the  expiration  of  said  term  of  one 
month's  imprisonment,  he  should  be  confined 
at  hard  labor  in  the  house  of  correction  .  .  . 
for  the  further  term  of  28,836  days,  to  be  com- 
puted from  the  expiration  of  said  term  of  one 


apply  to,  the  legislature  of  a  state,  but  only  to  the 
national  legislature.  Foote  v.  State,  50  Md.  264,  287; 
Pervear  v.  Massachusetts,  72  U.  8.  5  Wall.  479, 18  L, 
ed.  e09;  O'Nell  v.  Vermont,  144  U.  S.  328,  36  L.  ed. 
450. 

The  prohibitions  contained  in  the  Amendments 
to  the  Constitution  of  the  United  States  were  in- 
tended to  be  restrictions  upon  the  Federal  govern- 
ment, and  not  upon  the  authority  of  the  state. 
Fox  v.  Ohio,  46  U.  S.  5  How.  410. 12  L.  ed.  213;  Barron 
V.  Baltimore,  82  U.  S.  7  Pet.  243,  8  L.  ed.  672. 

The  first  ten  articles  of  the  Amendments  to  the 
Constitution  of  the  United  States  were  not  in- 
tended to  limit  the  powers  of  the  state  government 
In  respect  to  their  own  people,  but  to  operate  on 
the  national  government  alone.  Ex  parte  Spies, 
123  D.  S.  131, 31  L.  ed.  80;  McElvaine  v.  Brush,  142  U. 
S.  155.  35  L.  ed.  971. 

And  therefore  the  8th  Amendment  to  the  Consti- 
tution of  the  United  States,  which  prohibits  the 
requiring  of  excessive  bail,  or  the  Imposition  of 
excessive  fines,  and  the  Infliction  of  cruel  or  un- 
usual  punishments,  has  no  application  to  state  gov- 
ernments. Com.  V.  Hitcbings,  5  Gray,  482, 486;  Bar- 
ker v.  People,  3  Cow.  700, 15  Am.  Deo.  322,  20  Johns. 
457;  Martin  v.  Johnston  (Tex.  Civ.  A  pp.)  33  S.  W. 
306,  868;  State  v.  Hodgson.  66  Vt.  134;  Southern  £xp. 
Co.  V.  Com.,  Walker,  92  Va.  59, 67. 

Neither  has  it  any  application  to  crimes  against 
the  laws  of  the  state.  Com.  v.  Murphy,  165  Mass.  66, 
30  L.  R.  A.  784. 

The  Constitution  of  the  United  States  does  not 
regulate  the  punishment  of  crimes  against  the 
state.    Barker  v.  People,  supra. 

In  Ellen becker  v.Ply mouth  County  Dist.Ct.  134  U. 
S.  31, 38  L.  ed.  801,  the  district  court  of  the  state  had 
Imposed  a  fine  of  $500  and  costs,  and  imprisonment 
in  the  county  Jail  for  a  period  of  three  months,  for 
failure  to  comply  with  the  liquor  laws  of  the  state, 
with  provisions  that  the  parties  were  to  be  released 
from  confinement  if  tbe  fine  imposed  was  paid  with- 
in thirty  days  from  the  date  of  Judgment,  and  the 
court  upheld  the  validity  of  such  laws  and  the 
punishments  inflicted  thereunder  upon  tbe  above 
grounds. 

The  8th  Amendment  to  tbe  Constitution  of  the 
United  States  is  addressed  to  courts  of  the  United 
States  exercising  criminul  Jurisdiction,  and  is 
doubtless  mandatory  to,  and  a  limitation  upon, 
their  discretion,  but  that  court  has  no  appellate 
Jurisdiction  to  revise  the  sentences  of  inferior 
courts  in  criminal  cases,  and  cannot,  even  if  the 
excess  of  the  fine  be  apparent  on  the  record,  re- 
verse the  sentence.  Ex  parte  Watklns,  32  U.  S. 
7  Pet.  568, 8  L.  ed.  786. 

See  also  Barker  v.  People,  supray  IV.  g. 

VT.  Increofted  punishment  second  offense. 

The  purpose  of  a  penal  statute  Is  to  prevent  con- 
duct in  violation  of  Its  terms,  and  an  argument 
that,  from  a  repeated  violation  of  its  provisions, 
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the  penalties  aggregate  large  sums,  shows  the  in- 
sufficiency of  tbe  penalty  imposed  rather  than  that 
it  is  excessive  or  severe.    State  v.  Craig,  80  Me.  86. 

An  increased  punishment  prescribed  by  statute 
for  a  subsequent  offense  is  no  part  of  the  penai 
consequences  of  the  first  offense,  but  applies  exclus- 
ively to  the  last  offense,  which  is  a  repetition  of  the 
crime,  and  is  therefore  not  an  excessive  punish- 
ment.   Mount  v.  Com.  2  Ouv.  98. 

And  an  increased  punishment  inflicted  upon  a 
defendant  for  a  second  offense  is  not  subject  to  any 
constitutional  objections,  and  cannot  be  said  to  be 
excessive  or  unreasonable.  Maguire  v.  State,  47 
Md.  485, 496. 

So, without  violating  any  constitutional  provision 
an  additional  punishment  may  be  inflicted  upon  a 
person  convicted  of  a  third  offense.  Plumbly  v. 
Com.  2  Met.  413. 

The  Massachusetts  Statute  of  1887,  chap.  435, 
which  provides  for  tbe  punishment  of  habitual 
criminals,  and  which  imposes  a  heavy  penalty 
upon  one  who  has  twice  before  been  sentenced  and 
committed  to  the  state  prison,  while  otbers  who 
have  been  convicted  of  the  same  crimes,  and  sen- 
tenced to  jails  or  houses  of  correction,  escaped  such 
heavy  penalty,  does  not  violate  the  provisions  of 
the  Massachusetts  Declaration  of  Rights,  or  those 
of  the  United  States  Constitution,  and  is  therefore 
constitutional.  Sturtevant  v.  Com.  156  Maas.  598, 
600. 

A  statute  which  provides  for  additional  punish- 
ment upon  an  information  stating  a  first  conviction 
after  a  person  has  been  received  into  the  state 
prison  upon  such  last  conviction,  is  not  unconsti- 
tutional.   Ross's  Case,  2  Pick.  165. 

A  severe  sentence  imposed  upon  a  criminal  for 
the  punishmentof  a  subsequent  offense  is  not  of  so 
grave  a  character  as  to  t)e  either  cruel  or  unusual, 
merely  because  it  is  a  greater  punishment.  State 
V.Moore,  101  Mo.  514,  521. 

A  statute  regulating  the  sale  of  intoxicating 
liquors,  wbich  increases  the  punishment  for  second 
and  third  offenses,  does  not  pass  the  arbitrary  line 
fixed  by  the  legislature  between  misdemeanors  and 
felonies,  and  is  not  unconstitutional  by  reason  of 
the  constitutional  provisions  relating  to  cruel  and 
unusual  punishments,  such  statutes  being  com- 
monly and  universally  upheld.  State,  Larabee,  v. 
Barnes,  3  N.  D.  319. 

A  severer  sentence  imposed  upon  one  who  has 
been  previously  convicted,  cannot  be  said  to  be 
excessive.  Rand  v.  Com.  9  Gratt.  738.  To  tbe  same 
effect  Ingalls  V.  State,  48  Wis.  647. 

And  in  State  v.  Smith,  5  Day,  175, 179,  5  Am.  Dec. 
132,  the  court  upheld  an  accumulative  sentence  as 
not  being  cruel  and  illegal,  and  refused  anew  trial. 

See  also  Luton  v.  Newaygo  County  Judge,  69 
Mich.  610,  supra,  IV.  p;  Lillard  v.  State,  17  Tex. 
App.  114,  119,  supra,  IV.  m;  Com.  v.  Hitchings,  5 
Gray,  482,  488,  supra,  IV.  p;  State  v.  Hodgson,  66 
Vt.  134,  supra,  IV.  p;  State  v.  Becker,  3  S.  D.  29, 
supra,  IV.  r.  E.  W. 
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month's  imprisonmeDt. "  The  judgment  of  the 
county  court  affirmed  the  judgment  which  was 
rendered  by  the  justice  of  the  peace,  slightly 
reducing  the  figures,  and  its  judgment  was 
affirmed  by  the  state  supreme  court.  Com- 
plaint was  made  in  that  court  that  the  punish- 
ment was  "cruel  and  unusual/'  within  the 
sense  of  the  Constitution  of  the  state  of  Ver- 
mont; but  that  court  held  that,  if  the  plaintiff 
in  error  had  been  subjected  to  a  severe  penalty, 
"it  is  simply  because  he  has  committed  a  great 
many  such  offenses.  .  .  .  The  mere  fact 
that  cumulative  punishments  may  be  imposed 
for  distinct  offenses  in  the  same  prosecution  is 
not  material  upon  this  question.  If  the  penalty 
were  unreasonably  severe  for  a  single  offense, 
the  constitutional  question  mi^ht  be  urged; 
but  here  the  unreasonableness  is  only  in  the 
number  of  offenses  which  the  respondent  has 
committed."  In  the  Supreme  Court  of  the 
United  States  a  majority  of  the  justices  were  of 
opinion  that  no  Federal  question  was  involved, 
and  consequently  the  court  was  without  juris- 
diction, the  provision  of  the  8th  Amendment  to 
the  United  States  Constitution  only  having 
reference  to  the  courts  of  the  United  States; 
but  four  of  the  justices  dissented,  and  Mr. 
Justice  Field,  speaking  for  the  others,  said: 
"The  accusation  describes  only  a  single  offense; 
yet,  by  the  addition  of  the  words  'at  divers 
times'  that  document  is  held  to  justify  a  trial 
and  uphold  a  conviction  for  807  distinct  offenses, 
only  one  of  which  is  set  forth  in  the  accusa- 
tion, .  .  .  all  the  others  beingbrought  within 
it  by  the  use  of  those  words.  The  punishment 
imposed  was  one  exceeding  in  severity,  con- 
sidering the  offenses  of  which  the  defendant 
was  convicted,  anything  which  I  have  been 
able  to  find  in  the  records  of  our  courts  for  the 
present  century.     It  is  evident  that  the  supreme 


court  of  Vermont  would  have  been  of  the 
same  opinion  as  the  dissenting  justices  of 
the  United  States  Supreme  Court  were,  had 
they  entertained  the  same  opinion  that  807  dis- 
tinct offenses  had  been  cumulatively  charged 
against  the  complainant.  But,  in  any  event, 
that  decision  serves  to  forcibly  illustrate  the 
unusualness  and  severity  of  the  punishment 
the  respondent  has  inflicted  upon  the  relators 
in  the  proceedings  complained  of.  But  we  are 
of  the  opinion  that,  considering  the  offense  to 
have  been  a  continuing  one,  as  in  the  case 
stated  by  the  Vermont  court,  the  severity  and 
unusualoess  of  the  punishment  which  was 
inflicted  upon  relators  is  even  more  apparent 
than  in  the  Case  of  Schoenhausen  or  &NeU, 
because  the  respondent  found  the  relators  guilty 
of  seventy-two  offenses  within  the  space  of  one 
hour  and  forty  minutes,  each  offense  embracing 
only  one  andone-half  minutes,  and  one  offense 
following  after  the  other  immediately  and  con- 
secutively. If  this  theory  of  punishment  by 
the  respondent  be  affirmed  as  legal,  it  would 
be  equivalent  to  recognizing  histpower  to  sen- 
tence an  individual  to  an  lodeflnite  period  of 
imprisonment  in  default  of  paying  exorbitant 
or  numerous  fines  for  the  simple  infraction  of 
a  city  ordinance.  We  think  it  manifest  that 
relators  are  entitled  to  relief  under  the  writ  of 
certiorari,  they  having  suffered  imprisonment 
since  the  29th  of  November,  1895. 

It  is  therefore  ordered  and  decreed  that 
the  sentence  to  pay  a- fine  in  excess  of  $S5,  and 
to  suffer  alternative  imprisonment  in  excess  of 
thirty  days  was  iUegal  and  void,  and  violative 
of  the  provisions  of  article  8  of  the  Constitu- 
tion of  the  state;  and  it  is  further  ordered  and 
decreed  that  the  relators  be  discharged  from 
custody,  and  that  the  respondent  be  taxed 
with  costs. 
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Robert  F.  POTTER,  Assignee  for  Creditors 
of  Lawrence  &  Brown,  Appt., 

V. 

Samuel  H.  GILBERT  et  at. 

arrPa.  169.) 

An  aiMdir>^iiient  by  lessees  of  a  ooal  mine 

for  benefit  of  their  creditors  will  not  defeat 
the  riffht  of  the  lessor  to  proceed  under  the  terms 
of  the  lease  to  declare  a  forfeiture  for  existing 
dpfaults  and  to  take  the  fixtures  at  an  appraised 
value  and  apply  their  value  In  satisfaction  of 
claims  for  breaches  of  covenants  In  the  lease. 

(October  S,  1896.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  court  of  Common  Pleas  for  Schuyl- 
kill County  in  favor  of  defendants  in  an  ac- 
tion brouffht  to  recover  the  appraised  value  of 
certain  oi  the  assets  of  plaintiff's  assignors 

None —The  question  presented  In  the  case  here 
reported  Is  an  unusual  one.  The  right  to  attach 
property  In  the  hands  of  an  asslprnee  for  creditors 
Is  the  subject  of  a  note  to  Re  Enderlln  State  Bank 
(N.  D.)  S6  L.  R.  A.  693. 
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which  had  been  purchased  by  defendants  who 
had  applied  the  proceeds  in  satisfaction  of  a 
claim  for  rent.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  B.  Wells  and  James 
Ryon,  for  appellant: 

An  assignee  in  virtue  of  the  assignment  is  a 
trustee  for  creditors  and  the  creditors  are  the 
real  owners  of  the  assigned  estate  and  in  pro- 
portion to  their  respective  claims,  and  the 
rights  of  all  parties,  debtors  as  well  as  creditors, 
are  fixed  by  the  assignment  and  as  of  the  date 
of  the  assignment,  and  these  rights  cannot  be 
affected  or  changed  by  subsequent  acts  or  cir- 
cumstances, nor  by  the  acts  of  any  of  the  par- 
ties. 

MiUer's  Appeal,  85  Pa.  482;  Patten's  Appeal, 
45  Pa.  160,  84  Am.  Dec.  479;  Be  Weinmann's 
Estate,  164  Pa.  407;  Dean's  Appeal,  98  Pa. 
101;  Jordan's  Appeal,  107  Pa.  75;  Bosler  v. 
Kuhn,  8  WatU  &  S.  188;  Stoeatman's  Appeal, 
150  Pa.  869. 

The  rights  of  the  creditors,  as  well  as  the 
debtors,  are  unalterably  fixed  by  the  assign- 
ment, as  of  the  date  of  the  assignment,  and 
distribution  must  be  made  of  the  assets  in  the 
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hands  of  the  assignee,  as  all  the  claims  stood 
at  the  date  of  the  assignment,  and  subsequent 
facts  and  circumstances  cannot  modify,  en- 
large, or  diminish  the  claims  on  the  one  hand, 
or  the  assets  on  the  other. 

Miller' »  Appeal,  35  Pa.  481;  KaUr  v.  Stein- 
ruck,  40  Pa.  505;  Dean's  AppeaLsupra;  Boyef% 
Appeal,  168  Pa.  155;  Re  Oillespie,  L.  R.  14  Q. 
B.  Div.  968. 

The  landlords  having  elected  their  remedy 
by  forfeiture  and  appraisement,  under  the 
clause  in  the  lease,  they  cannot  now  allege 
that  they  might  have  distrained  for  the  rent, 
and  now  avail  themselves  of  any  advantage 
which  a  distress  might  have  produced. 

Bosler  v.  Kuhn,  8  Watts  &  S.  185;  Singerly 
V.  For,  75  Pa.  112. 

Messrs.  J.  W.  Ryon  and  John  G.  John- 
son, for  appellees: 

Neither  the  tenants,  nor  their  assignee,  could 
remove  any  of  the  improvements  until  all  the 
covenants  of  the  lease  had  been  fully  per- 
formed. 

By  virtue  of  failure  in  the  performance  of  the 
covenants' of  the  lease,  antecedently  to  the  as- 
signment, there  was  due  to  the  landlords  bv 
the  tenants,  an  amount  in  excess  of  that  val- 
uation under  the  appraisement. 

Neither  the  tenants,  nor  the  assignee,  had  any 
other  right  in  the  proceeds  of  the  sale  of  the  im- 
provements than  to  receive  so  much  thereof 
as  remained  after  the  performance  of  the  cov- 
enants of  the  lease. 

The  entry  of  the  landlords  under  the  provi- 
sions of  the  lease,  by  virtue  of  their  forfeiture 
antecedently  to  the  appraisement,  and  their 
taking  possession  of  the  improvements,  put 
them  in  the  same  position  in  which  they  would 
have  been  if  they  had  seized  such  improve- 
ments under  the  terms  of  the  lease. 

The  assignee  took  title  to  the  improvements, 
subject  to  the  option  of  the  landlords  to  buy 
and  to  pay  therefor  such  sum  only  as  was  re- 
quired by  the  lease,  viz.,  the  valuation,  less 
what  was  due  for  nonperformance  of  the  cov- 
enants. 

The  contract  under  which  the  landlords 
were  allowed  to  take  the  improvements  at  a 
valuation  antedated  the  assignment.  The  lat- 
ter did  not  defeat  this  right  and  did  not  com- 
pel the  landlords  to  pay  more  than  could  be 
required  by  the  tenants,  viz.,  the  valuation,  less 
all  sums  due  by  the  latter  at  the  time  of  the  as- 
signment. Set-ofF  of  such  sums  was  allowa- 
ble. 

Be  Fulton's  Estate,  51  Pa.  211;  Farmers^  De- 
posit Nat.  Bank  v.  Penn  Bank,  123  Pa.  290, 
2  L.  R.  A.  278;  Penn  Bank  v.  Farmert^  De- 
posit Nat.  Bank,  180  Pa.  209;  Beck&r  v.  Wer- 
ner, 98  Pa.  555. 

DeaA,  J.,  delivered  the  opinion  of  the  court: 
The  defendants  were  owners  of  a  tract  of 
coal  land  in  Schuylkill  county,  known  as  the 
"George  Flower  Tract."  The  property  had 
been  under  lease  to  Lawrence  &  Brown.  As 
this  lease  was  about  to  expire,  another  was  ex- 
ecuted to  them  on  the  Ist  of  October.  1889, 
with  a  supplement  dated  25th  October,  for  the 
term  of  fifteen  years,  and  this  gave  to  lessees 
the  right  to  mine  and  market  the  coal  from 
certain  veins  in  the  tract.  For  the  right  to 
mine,  they  were  to  pay  lessors  5,  10,  and  40 
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cents  per  ton,  according  to  size  of  coal  mar- 
keted. Lawrence  &  Brown  were  to  pay  all 
taxes  assessed  on  improvements,  which  last 
were  not  to  pass  to  the  lessors  by  reason  of 
erection  on  the  land.  The  lease  contains  twen- 
ty-nine distinct  covenants  or  stipulations  be- 
tween the  parties,  clearly  defining  their  respec- 
tive rights  and  obligations.  The  lessees  went 
into  possession,  made  very  valuable  improve- 
ments, and  up  to  January  28,  1892,  had 
mined  and  marketed  large  quantities  of  coal. 
On  that  day,  they  made  a  general  assignment 
for  the  benefit  of  creditors  to  Robert  F.  Potter, 
of  all  their  property,  including  lease,  fixtures, 
and  personal  property.  The  assignment  was 
recorded  same  day,  and  possession  taken  by 
the  assignee.  The  appraisers  appointed  by 
the  court  valued  the  assigned  property  at  over 
$100,000.  and  the  assignee  gave  bond,  with  ap- 
proved sureties,  in  sum  of  $220,000.  Dur- 
ing the  month  of  February  immediately  fol- 
lowing the  assignment,  the  assignee  mined  a 
small  quantity  of  coal,  for  which  he  was 
charged  the  rates  fixed  in  the  lease.  The 
lessees,  at  the  date  of  the  assignment,  were  in 
default  as  to  several  of  the  covenants.  They 
had  also  covenanted  not  to  assign  or  dispose  of 
or  encumber  the  property  without  consent 
of  lessors.  On  default  or  violation  of  any  of 
these  stipulations,  the  lessors  reserved  the  right 
to  declare  the  lease  forfeited.  In  pursuance 
of  this  right  to  declare  a  forfeiture,  the  lessors, 
on  February  12. 1892,  fifteen  days  after  the 
assignee  took  possession,  gave  notice  to  Law- 
rence &  Brown,  the  lessees,  and  all  others  con- 
cerned, that  they  declared  the  lease  forfeited. 
Section  25  of  the  lease  embodied  a  power  of 
attorney  authorizing  a  confession  of  judgment 
in  ejectment  against  the  lessees,  with  right 
of  landlord  to  issue  hob.  fa.  possessionem 
thereon  in  case  of  forfeiture.  Under  this 
power,  ten  days  after  notice  of  forfeiture, 
judgment  in  ejectment  was  confessed;  and  the 
sheriff  by  virtue  of  writ  issued  thereon,  put 
plaintiff's  in  possession  of  the  leased  property 
and  improvements.  But  the  landlord's  interests 
were  protected  by  a  still  further  section  of  the 
lease,  the  nineteenth,  which  reads  thus:  ''The 
said  lessors  may  at  the  expiration  of  the  afore- 
said term,or  other  sooner  determination  thereof, 
or  at  any  time  previous  thereto,  give  notice  to 
the  lessees  that  they  are  desirous  of  having  a 
valuation  made  of  the  steam  engines,  pumps, 
breakers,  chutes,  iron  on  the  railroads  and 
other  fixtures  in  and  about  said  colliery,  by 
competent  and  disinterested  men,  appointed  as 
provided  in  section  fourteen  (sixteen);  and  the 
said  lessors  may  at  any  time  within  ten  days 
after  said  valuation  made  and  notified  to  them, 
elect  to  take  at  such  valuation  any  of  the  said 
steam  engines,  pumps,  breakers,  and  ma- 
chinery, chutes,  iron,  or  other  fixtures  (but 
not  less  than  the  whole  of  any  one  ma- 
chine), and  any  other  property  in  and  about 
said  colliery  belonging  to  the  said  lessees,  and 
valued  as  aforesaid,  which,  on  payment  of  said 
adjudged  value,  shall  become  the  absolute 
property  of  the  said  lessors,  saving  to  the  said 
lessees  the  right  of  using  said  machinery 
or  other  property  so  taken  during  the  con- 
tinuance of  the  said  term,  if  taken  before  the 
end  thereof  by  its  own  limitation  or  otherwise; 
and  in  case  the  lessors  shall  not  elect  to  take 
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the  property  so  valued  as  aforesaid,  or  any 
part  thereof,  the  said  lessees  '^hall  have  the 
right  to  lake  the  same,  or  so  much  thereof  as 
the  lessors  shall  decline  to  take  at  such  valua- 
tion from  the  lands  of  the  said  lessors,  at  any 
time  within  four  months  after  the  expiration 
of  the  said  term,  provided  the  said  lessees 
have  fully  performed  and  complied  with  all 
the  stipulations,  terms,  covenants,  and  agree- 
ments herein  contained  by  them  to  be  kept  and 
performed."  .  Under  this  power,  soon  after  ob- 
taining possessiion,  the  lessors  had  appraisers 
appointed,  who  valued  the  property  at  $100,- 
621.58;  and  tbey  elected  to  take  it  at  that 
valuation,  and  so  notified  the  lessees.  The 
lessors  claimed  that  there  was  due  and  unpaid 
them  from  Lawrence  &  Brown  at  the  date  of 
the  assignment, under  the  covenants  in  the  lease, 
$129,395.20.  They  further  asserted  that,  by 
the  contract,  the  entire  properly  was  pledged 
to  them  as  security  for  payment  of  the  lessees' 
contract  liabilities.  Therefore  they  set  off 
against  the  appraisement  so  much  oi  the  debt 
claimed  as  equaled  the  value  of  the  prop- 
erty taken  under  section  19,  leaving  still  an 
unsecured  balance  due  them.  At  the  date  of 
the  assignment,  there  was  due  and  unpaid 
from  Lawrence  &  Brown,  to  creditors  other 
than  their  landlords,  debts  aggregating  over 
$100,000.  The  assignee,  claiming  the  ap- 
praised value  of  the  property  ($100,621.58)  was 
payable  to  him  as  assignee  and  trustee  for  all 
the  creditors,  brought  assumpsit  against  de- 
fendants. On  trial  in  the  court  l^low,  the 
learned  trial  judge,  being  of  opinion  that  under 
the  lease  the  right  of  the  landlords  to  appro- 
priate so  much  of  the  debt  due  them  from 
Lawrence  &  Brown  as  equaled  the  amount  of 
the  appraisement  was  undoubted,  directed  the 
jury  to  find  for  defendants,  and  we  have  this 
appeal  by  plaintiff. 

All  the  assignments  of  error  may  be  dis- 
posed of  by  decidinjs:  whether  the  law,  when 
applied  to  the  undisputed  facts,  sustains  the 
peremptory  instruction  of  the  court  We  are 
of  opinion  that  all  the  covenants  in  this  lease 
are  dependent  covenants.  It  is  settled  that 
the  dependency  or  independency  of  cove- 
nants is  to  be  determined,  not  alone  from  any 
particular  words  or  phrases,  but  also  from 
the  nature  of  the  transaction  and  object  of 
the  parties  as  evidenced  by  their  contract. 
The  object  of  the  landlords  was  to  come  into 
the  enjoyment  within  fifteen  years  of  1,500,000 
tons  of  coal  in  place  of  an  approximate  value 
to  be  paid  during  that  period  of  about  $400,- 
000.  The  object  of  the  lessees  was  to  mine 
and  market  this  coal  during  the  same  period, 
at  a  profit.  To  carry  out  the  purpose  of 
both  parties,  the  lessees  exacted  from  the 
owners  covenants  for  quiet  enjoyment  during 
the  life  of  the  lease,  and  stipulations  which 
would  protect  them  from  loss  incurred  in  the 
erection  of  valuable  improvements  upon  land 
to  which  they  had  only  a  right  of  occupancy 
for  a  fixed  term.  As  the  improvements  were, 
necessarily,  preliminary  to  mining  for  fifteen 
years,  contingencies  might  arise  which  would 
cut  off  their  enjoyment  of  the  lease  for  the  full 
term;  and  it  was  not  intended  by  either  party 
that  the  investment  of  the  lessees  should  be 
thereby  lost  to  them.  The  landlords  exacted 
covenants  which  would  protect  them  also 
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against  contingencies  during  this  comparatively 
long  period,  such  as  default,  insolvency,  as- 
signment, or  abandonment  by  the  lessees. 
The  covenants  and  stipulations  on  part  of  les- 
sees are  not  only  a  consideration  to  be  paid  for 
a  valuable  privilege,  but  they  are  also  condi- 
tions upon  which  the  grant  of  the  privilege  is 
made,  and  upon  which  its  continuance  de- 
pjends.  "We  grant  you,"  say  the  owners,  "the 
right  to  mine,  upon  condition  that  you  pay 
and  perform  as  specified  in  the  covenants,  and 
upon  the  further  condition  that,  in  case  of  de- 
fault on  your  part  or  option  on  ours,  we  shall 
resume  possession  of  our  property,  and  take 
your  improvements  at  an  appraised  value." 
This  is  the  reasonable  construction  of  the  con- 
tract. Nor  do  we  see  that  the  bargain  was  a 
hard  one  for  the  lessees.  If,  by  reason  of 
abandonment,  insolvency,  or  other  cause,  their 
operations  ended,  their  improvements  were 
practically  valueless  to  them.  Mine  improve- 
ments, from  their  character,  only  have  their 
real  value  at  the  particular  mine  or  plant  where 
first  located.  Removal  to  another  mine  largely 
depreciates  them.  They  were  also  valuable  to 
these  owners,  because  already  located  on  their 
lands;  they  were  of  little  value  to  these  lessees 
or  other  mine  owners,  if  they  had  to  be  moved. 
Both  parties,  evidently,  well  understood  this; 
hence  the  mutual  covenants  in  section  19,  on 
which  to  so  great  degree  turns  this  contro- 
versy. 

But,  even  if  the  contract  making  all  the  cove- 
nants and  stipulations  conditions  of  the  right 
granted  operates  hardly  on  other  creditors, 
nevertheless  it  is  plainly  the  bargain  of  these 
parties,  made  when  they  had  full  power  to 
make  it.  No  truer  principle  of  real  justice  was 
ever  uttered  than  by  Gibson,  Ch.  J.,  when  he 
said,  referring  to  hardship  as  an  element  in  the 
construction  of  covenants,  in  LigJUy  v.  Shorb, 
3  Penr.  &  W.  451,  24  Am.  Dec.  334:  "The 
greatest  practical  evil  of  the  doctrine  is  that 
It  subjects  the  contract  to  the  control  of  a  jury, 
prone  to  forget  that  to  cut  a  man  loose  from 
bis  bargain  from  motives  of  humanity  is  the 
rankest  injustice."  We  hold  that  the  rights  of 
these  parties  must  be  determined  frona  their 
written  contract.  That  determines  that  their 
covenants  were  dependent;  that  at  that  date 
they  assented  to  the  same  thing  in  the  same 
sense.  The  subsequent  independent  action  of 
either  cannot  in  the  least  degree  change  the 
right  under  the  contract  of  the  nonassenting 
party.  Lea* 9  Appeal,  164  Pa.  407,  and  the 
cases  which  it  follows,  decide  only  that  the 
rights  of  creditors  as  distributees  of  the  as- 
signed property  are  fixed  as  of  the  date  of 
the  assignment;  that  is,  each  creditor,  by  the 
assignment,  becomes  the  owner  in  equity  of 
such  part  of  the  assigned  property  as  the  debt 
then  due  him  bears  to  the  aggregate  of  the 
debts.  The  day  of  the  assignment  fixes  the 
right,  and  not  the  day  of  distribution.  But  no 
case  holds  that  every  special  security,  cove- 
nant, or  remedy  existing  for  enforcing  pay- 
ment of  the  debt  is  taken  away  from  the  aud- 
itor by  the  assignment  the  day  the  deed  is 
executed,  and  resort  must  be  had  to  the  fund 
in  the  hands  of  the  assignee.  The  right  of  the 
creditor  to  collateral  pledged  by  contract  as 
security  for  payment  exists  afterwards  as  be- 
fore.    His  right  to  the  real  estate  pledged  by 
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mortgage  covenant  for  the  security  of  a  debt 
eviden(^  by  bonds  remains  unaffected.  The 
<;reditor'8  judgment  lien  on  land  is  not  devested, 
nor  is  his  remedy  for  its  collection  impaired. 

The  lessors'  rights  were  here  secured  by 
conditions  which,  if  broken  before  the  assign- 
ment, determined  their  right  to  the  rem^y 
stipulated  in  the  contract.  The  assignment, 
as  before  noticed,  was  January  28,  1893.  Up 
to  this  date  there  was  due  in  royalties,  and  not 
paid,  and  other  payments  which  under  the 
contract  ought  to  have  been  made  by  the  les- 
sors, not  less  than  $102,000.  We  have  not  in- 
-eluded  in  this  any  rojalties  for  coal  after  the 
date  of  the  assignment.  We  have  included 
the  claims  for  labor  prior  to  the  assignment, 
which  were  an  encumbrance  or  lien  on  the  im- 
provements, and  which  were  embraced  in  the 
covenants  of  the  lessees.  We  also  include 
the  amount  paid  by  the  landlords  for  tunnels, 
under  the  supplemental  lease  (date  left  blank), 
1891.  This  is  made  part  of  the  original,  and 
subject  to  all  its  provisions.  The  money  paid 
for  insurance  and  taxes  is  also  included,  for 
these  are  covered  by  the  covenants  in  the  con- 
tract. The  judgment  notes,  amounting  to 
-$21,746,  are  not  included,  because  default  in 
payment  of  them  was  no  breach  of  any  cove- 
nant by  lessees.  Thev  were  doubtless,  from 
the  fact  their  dates  coincided  with  the  monthly 
pay  days  and  other  testimony,  taken  for  money 
advanced  lessees  by  their  landlords,  to  enable 
them  to  make  payment  of  wages  to  miners: 
but  this  transaction  is  outside  the  contract,  and 
constitutes  only  a  loan,  and  gives  no  right  to 
enforce  payment,  under  any  stipulation  of  the 
contract,  out  of  the  appraised  value  of  the 
property.  This  leaves  the  lessees  in  actual 
default,  by  breach  of  their  covenants,  at  the 
date  of  the  assignment,  of.  at  least,  $102,000. 
As  the  appraisea  value  of  the  improvements 
was  $100,621.58,  if  the  lessors  had  the  right  to 
appropriate  in  payment  of  this  the  money  the 
lessees  were  in  default,  the  verdict  for  defend- 
ants was  right.  The  default  existed  at  the 
date  of  the  assignment.  The  right  in  the  les- 
sors to  forfeit  the  lease  and  resume  possession 
then  existed.  The  voluntary  act  of  the  lessees 
in  makinn?  an  assignment  could  not  deprive 
them  of  this  right.  It  might  as  well  be  argued 
that  the  vendee  of  land  under  articles,  being 
in  default  in  the  purchase  money,  could  defeat 
the  vendor's  right  to  bring  ejectment  to  en- 
force payment  by  an  assignment  of  his  equita- 
ble estate  for  benefit  of  creditors. 

The  lessors'  right  to  forfeit  and  re-enter  for 
default  of  lessees  preceded  the  assignment,  and 
thev,  by  reason  thereof^  being  in  possession  of 
both  land  and  improvements,  then  invoked  in 
their  favor  section  19,  and  became  purchasers  of 
the  improvements  at  the  appraised  value.  It  is 
stipulated  in  this  section  that,  if  the  lessors 
shall  not  elect  to  take  the  improvements  at  the 
valuation,  the  lessees  shall  have  the  right  to 
take  them  at  the  valuation  from  the  land,  ''pro- 
vided the  said  lessees  have  fully  performed 
and  complied  with  all  the  stipulations,  terms, 
covenants,  and  agreements  herein  contained 
by  them  to  be  kept  and  performed."  Then 
note  further  (section  24):  "And  the  said  lessees 
«hall  take,  hold,  and  enjoy  the  privileges  hereby 
granted  under  and  subject  to  the  terms,  pay- 
ments, reservations,  conditions,  restrictions, 
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and  regulations  herein  stated."  Then  the  last 
part  of  section  25:  "And  nodeterminationof  this 
lease,  or  taking  or  receiving  possession  of  said 
premises,  shall  deprive  the  lessors,  their  heirs 
or  assigns,  of  any  action  or  remedy  against 
the  said  lessees,  their  executors,  administrators, 
or  assigns,  for  any  damage  for  breach  of  any 
condition,  covenant,  promise,  or  agreement  by 
them  in  this  agreement  entered  into  and  made, 
for  any  rent  or  sums  of  money  that  may  be 
due  and  unpaid."  There  are  other  stipula- 
tions of  like  Import,  all  going  to  show  that  the 
intent  of  the  parties  was  that,  if  the  lessees 
took  the  improvements  at  the  appraisement, 
they  could  remove  them  on  making  good  every 
default.  If  the  lessors  took  them,  the  lessees 
had  a  right  to  receive  the  purchase  money, — 
all  of  it  if  they  were  not  in  default;  if  in  de- 
fault, so  much  as  was  in  excess  of  what  was 
unpaid.  As  their  default  here  exceeded  the 
appraisement,  their  is  nothing  to  be  paid  them. 

The  whole  argument  of  appellant  is  based 
on  the  assumption  that,  by  the  lessees'  deed  of 
assignment,  the  assignee  acquired  a  legal  right, 
and  the  creditors  an  equity,  superior  to  those 
of  the  assignors  as  fixed  and  limited  bv  their 
contract.  This  cannot  be.  As  is  said  in  Re 
Fulton's  Estate,  51  Pa.  211:  'Perhaps  nothing 
is  better  settled  in  this  state,  by  uniform  and 
numerous  decisions,  than  this,  that  a  voluntary 
assignee  is  the  mere  representative  of  the 
debtor,  enjoying  his  rights  only,  and  no  others, 
and  is  bound  where  he  would  be  bound." 

We  are  of  opinion:  (1)  The  lessees  had  failed 
in  the  performance  of  their  covenants  at  the 
date  of  the  assignment,  and.  by  reason  of  their 
default,  there  was  due  the  lessors  at  least 
$102,000;  (2)  that  neither  the  lessees  nor  their 
assignee  had  any  right  to  receive  any  part  of 
the  appraisement  money,  because  the  amouat 
thereof  was  less  than  was  due  the  landlords 
from  the  tenants  under  the  dependent  cove- 
nants. 

The  judgment  isafflrmed. 


Henry  BECKER.  Appt., 

PHILADELPHIA  &  READING  TER- 
MINAL RAILROAD  COMPANY.       . 

(177  Pa.  252.)  .'•' 

1.  Upon  an  immuB  firamed  to  determine 
the  danubipes  to  be  paid  for  the  talcing  of  real 
estate  for  railroad  purposes  evldenoe  is  not  ad- 
missible aa  to  the  diminished  value  of  a  stock  of 
mercbandlse  because  of  a  removal  rendered  nec- 
essary by  taklner* 

2.  Diminished  valne  of  a  stock  of  mer- 
ehandlse  because  of  removal  rendered  neces- 
sary by  the  taking  of  real  estate  for  railroad 
purposes  is  not  an  element  of  damages  to  be  paid 
by  the  railroad  company  under  the  Constitu- 
tion of  1874. 


Note.— Fur  some  cases  as  to  the  measure  of  dam- 
ages on  the  condemnation  of  land,  see  Leroy  &  W. 
R.  Ck).  V.  Ross  (Kan.)  2  L.  R.  A.  217.  and  note;  Lake 
Brie  &  W.  R.  Co.  v.  Scott  (111.)  8  L.  R.  A.  330,  and 
note. 

As  to  the  effect  of  Improvements  made  by  the 
person  taking  the  property  by  eminent  domain, 
see  Chase  v.  Jemmett  (Utah)  16  L.  R.  A.  805. 
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8*    Dimliiished  profits  because  of  removal 
^  of  a  business  are  not  an  element  of  damages  to  be 
paid  by  a  railroad  company  for  the  taking  of  the 
land  on  which  it  was  formerly  carried  on. 

(October  &,18W.) 

APPEAL  by  plaintiflf  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  2,  for 
Philadelphia  County  disallowing  a  portion  of 
the  damages  claimed  by  him  in  a  proceeding 
to  settle  the  amount  to  be  paid  by  defendant 
for  taking  some  of  his  real  estate  for  railroad 
purposes.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  W.  Horace  Hepburn,  for  appellant: 

By  article  16,  §  8,  of  the  Constitution  of 
Pennsylvania,  it  is  provided  ''that  municipal 
and  other  corporations  and  individuals  invested 
with  the  privilege  of  taking  private  property 
for  public  use  should  make  just  compensation 
for  the  property  taken,  injured,  or  destroyed, 
by  the  construction  or  enlargement  of  their 
works,  highways,  or  improvements,  which 
compensation  uhall  be  paid  or  secured  before 
such  taking,  injury,  or  destruction." 

The  language  of  the  Constitution  would 
seem  to  be  so  plain  that  if  given  even  a  fair 
construction  it  would  embrace  the  taking  or 
injury  to  appellant's  property  by  the  appellee. 

The  word  **property"  in  the  Constitution  is 
to  be  interpreted  according  to  the  ordinary  un- 
derstanding of  the  people  who  made  the  in- 
strument. 

* 'Property"  signifies  the  right  or  interest 
which  one  has  in  land  or  chattels. 

MorrUon  v.  Seniple,  6  Binn.  94;  Jackson, 
Pearson,  v.  Housel,  17  Johns.  381;  Old  Colony  d 
F.  River  R,  Co.  v.  Plymouth  County,  14  Gray, 
155:  Chicago  <0  W.  I.  R.  Co.  v.  Eiigleuood  Con- 
necting R.  Co.  115  111.  875,  56  Am.  Rep.  178; 
Denver  v.  Bayer,  7  Colo.  118;  Article  by  A.  G. 
Sedgwick  in  the  North  American  Review,  vol. 
135,  p.  258;  Hare,  Am.  Const  Law.  p.  357. 

The  meaning  of  the  word  "property"  as  de- 
fined by  the  courts  and  text- writers,  accords 
very  closely  to  the  understanding  of  the  people, 
and  the  definition  which  seems  to  cover  more 
than  any  other  is  one  which  defines  property 
to  be  rights  in  things  as  distinct  from  things 
physically. 

The  appellant  had  a  right  to  sell  and  dispose 
of  the  stock  purchased  for  the  purposes  of  his 
business  in  the  premises  erected  and  construct- 
ed for  that  purpose,  and  if  by  the  taking  and 
destruction  of  the  store  it  rendered  the  stock 
therein  less  valuable,  to  that  extent  it  was  a 
taking  or  injury  by  the  appellee  to  appellant's 
property,  and  the  appellant  would  not  receive 
just  compensation  if  he  should  be  excluded 
from  recovering  the  injury  thus  sustained. 

There  no  longer  exists  any  reason  for  nar- 
rowing the  construction  of  the  words  of  the 
Constitution  in  favor  of  corporations.  On  the 
contrary,  it  would  seem  that  the  citizen  was 
now  entitled  to  a  liberal  or  fair  construc- 
tion of  these  provisions  intended  to  preserve  to 
him  his  rights. 

Sedgw.  Const  Law,  2d  ed.  pp.  456-458; 
Eaton  V  Boston,  C.  <ft  M.  R.  Co,  51  N.  H.  504, 
12  Am.  Rep.  147;  Thompson  v.  Androscoggin 
River  Imp,  Co,  54  N.  H,  545;  Arimond  v. 
Green  Bay  <ft  M.  Canal  Co.  81  Wis.  816;  Pum- 
pelly  v.  Oreen  Bay  d  M,  Canal  Co,  80  U.  8.  18 
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Wall.  166,  20  L.  ed.  557;  PeopU,  Manhattan 
Sav.  Trust,  v.  Otis,  90  N.  Y.  48;  Conniff  v. 
San  Francisco,  67  Cal.  45. 

Since  the  adoption  of  the  Constitution  of 
1874,  there  certamly  can  be  no  doubt  that  the 
citizen  is  entitled,  not  only  to  the  damage  for 
the  property  "taken,"  but  also  to  the  injury  to- 
that  which  remains,  whether  it  be  real  or  per- 
sonal property. 

Philadelphia  d  R,  R.  Co.  v.  Getz,  113  Pa. 
214;  Efiret  v.  Schuylkill  River  E,  S.  R.  Co.  151 
Pa.  158. 

The  following  cases  in  this  state  will  show 
the  advance  made  in  the  construction  of  the- 
Constitution: 

Philadelphia  &  R.  R.  Co,  v.  Qetz,  supra;- 
Kersey  v.  Schuylkill  River  E.  8.  R.  Co,  188  Pa. 
284, 7  L.  R  A.  409;  Ehret  v.  SehuylkiU  Ricer 
E.  S,  R.  Co.  supra;  Pennsylvania  R,  Co.  v. 
Eby,  107  Pa.  173;  Qetz  v.  Philadelphia  dkR.  R. 
Co,  105  Pa.  547.  See  Price  v.  Milwaukee  dfr 
St.  P.  R.  Co,  27  Wis.  98. 

Mr.  Thomas  Hart,  Jr.,  for  appellee: 

The  statutes  providing  for  juries  to  assess 
damages  in  cases  of  exercise  of  the  power  of 
eminent  domain  contemplate  proceedings  there- 
under for  damages,  only  where  there  has  been 
a  taking  of  land. 

Patent  v.  Philadelphia  d  R.  R,  Co.  14  W.  N. 
C.  545;  Philadelphia  d  R.  R,  Co,  v.  Patent^ 
17  W.  N.  C.  198;  Pennsylvania  R,  Co,  v. 
Duncan,  111  Pa.  852. 

Damages  to  personal  property  or  the  expense 
of  removing  it  from  the  premises  cannot  be 
considered  in  estimating  the  compensation 
paid. 

Lewis.  Em.  Dom.  §58;  Central  P.  R.  Co. 
v.  Pearson.  85  Cal.  247;  New  York  C.  d  H.  R. 
R.  Co.  v.  Pierce,  85  Hun,  806;  Re  Neie  York, 
W,  8.  d  B.  R.  Co.  Id.  688;  Ranlet .  v.  Con- 
cord R.  Co.  62  N.  H.  561;  Missouri  P.  R.  Co.  v. 
Porter,  112  Mo.  861;  Col>b  v.  Boston,  109  Mass. 
438;  Edtnands  v.  Boston,  108  Mass.  585. 

Fixtures  upon  property  taken  must  be 
valued  and  paid  for  as  part  of  the  real  estate 
that  is,  of  course,  if  they  are  part  of  the  real 
estate,  and  not  severable  and  removable. 

Edmonds  v.  Boston,  supra;  Gibson  v.  Ham- 
mersmith  d  City  R.  Co,  2  Drew.  &  8.  608; 
Lewis,  Em.  Dom.  §  488;  Randolph,  Em.  Dom. 
§241. 

The  legislature  may  provide  for  the  taking 
of  personal  property  under  the  power  of  emi- 
nent domain,  but  it-must  exercise  that  power 
and  the  railroad  company  must  proceed  under 
such  power. 

Lewis,  Em.  Dom.  g  268;  Rammett  v.  Phila- 
delphia, 65  Pa.  146. 

Every  taking  of  redl  estate  involves  incon- 
venience and  some  consequential  lo8s.  It  may 
interrupt  a  business  and  cause  a  loss  of  future 
profits,  but  the  owner  of  property  cannot  re- 
cover anything  on  account  thereof. 

Schuylkill  Sav.  Co,  v.  Tftoburn,  7  Serg.  & 
R.  411;  Pittsburgh  d  L,  E.  R,  Co.  v.  Robinson, 
95  Pa.  426;  Philadelphia  v.  Linnard,  97  Pa. 
242;  Finn  v.  Providence  Gas  d  W,  Co.  W  Pa. 
634;  Pittsburgh  d  W,  R,  Co,  y  .  Patterson,  107 
Pa.  461;  Chambers  y.  South  Chester,  140  Pa.  510. 

Green»  J.,  delivered   the   opinion   of  the 
court: 
In  this  case  the  petition  for  the  appointment 
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of  viewers  set  forth  that  the  defendant  had  lo- 
cated its  railroad,  and  that  it  was  necessary  to 
occupy  certain  land  at  its  terminus,  of  which 
the  plaintiff  was  the  owner,  and  prayed  the 
court  to  appoint  viewers  to  ascertain  the  dam- 
ages sustained  by  the  plaintiff  by  reason  of 
the  occupation  of  his  land  for  the  purposes 
of  the  road.  A  description  of  the  lot  or  piece  of 
ground  to  be  occupied  was  annexed.  An  issue 
was  awarded  by  consent  of  the  parties  *Ho  de- 
termine the  amount  of  damages  which  the 
said  Henry  Becker  is  entitled  to  in  consequence 
of  the  entry  upon,  taking,  and  occupation  of 
premises  No.  1114  Arch  street,  by  trie  Phila- 
delphia &  Reading  Terminal  Railroad  Com 
pany."  It  will  be  seen,  therefore,  that  the 
sole  question  to  be  determined  was  the  dam- 
ages sustained  by  the  plaintiff  by  reason  of  the 
t&ing  of  certain  land  belonging  to  him.  No 
question  as  to  the  taking  or  injuring  of  per- 
sonal property  was  within  the  terms  of  the  is- 
sue, and  hence  no  such  question  was  on  trial. 
As  a  matter  of  fact,  no  personal  prop)erty  was 
taken  or  injured  in  any  way,  nor  was  there 
any  proposition  to  take  or  injure  that  kind  of 
property.  The  value  of  land  taken  was  the 
only  matter  for  trial  or  which  could  be  tried 
under  the  pleadings.  Nevertheless  the  plain- 
tiff now  complains  that  he  was  not  permitted 
to  show  that  he  was  carrying  on  a  business  of 
tailoring  on  the  premises,  that  he  had  a  large 
amount  of  merchandise  purchased  for  his  traae 
at  this  place,  that  by  reason  of  the  location  of 
the  railroad  on  his  premises  he  could  no  longer 
carry  on  his  trade  there;  and  he  offered  to 
show  the  difference  between  the  market  value 
of  his  merchandise  and  fabrics  in  the  store 
and  what  they  would  be  worth  to  be  removed 
to  some  other  place,  and  applied  to  the  same 
or  some  other  use.  It  was  a  very  surprising 
offer  of  proof,  and  is  the  first  of  its  kind  of 
which  we  have  any  cognizance.  We  are  re- 
ferred to  no  authority  in  support  of  such  an 
offer,  nor  do  we  know  of  any.  There  are 
plenty  of  reasons  why  such  an  offer  cannot  be 
entertained,  and  we  cannot  imagine  any  why 
it  should  be.  It  is  enough  to  know  that  no 
such  question  arises,  or  can  arise,  under  the 
pleadings.  It  is  the  value  of  land  taken  that 
is  to  be  inquired  of  and  determined  under  the 
issue  framed;  not  personal  estate  of  any  kind, 
not  profits  of  business,  nor  any  kind  of  injury 
to  any  stock  of  merchandise,  nor  whether  a 
better  business  could  be  done  with  a  particular 
stock  of  goods  on  these  premises  or  on  some 
other.  No  personal  property  was  taken,  or  in- 
jured, or  touched,  or  handled  in  any  way. 
The  plaintiff  had  ample  time  in  which  to  re- 
move  his  goods.  He  agreed  with  the  defend- 
ant, after  the  bond  was  filed,  in  writing,  to  oc- 
cupy the  premises  for  a  short  time  at  a  rental 
value,  and  that  the  defendant  might  enter  at 
the  end  of  that  time  if  he  had  not  then  re- 
moved. He  was  allowed  to  prove  every  kind 
of  injury  and  damage  sustained  by  taking  his 
property,  and  recovered  an  exceedingly  large 
verdict,  much  larger  than  the  total  cost  of  the 
property,  and  four  or  five  times  as  large  as  the 
amount  at  which  it  was  assessed.  The  new 
Constitution  made  no  change  in  the  character 
of  the  property  for  which  damages  could  be 
recovered.  It  merely  enlarged  the  right  of 
recovery  from  taking  to  injury  or  taking.  It 
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was  the  taking  of  land  only  that  could  be  re- 
covered for  under  the  act  of  1840,  and  up  to  the 
time  of  the  Constitution  of  1874,  and  after  that^ 
it  was  the  injuring  or  destroying,  as  well  as  the 
taking,  that  was  to  be  compensated.  But  recov- 
ery for  taking  personal  property , unless  it  was  as 
materials  used  in  construction,  was  not  recog- 
nized or  provided  for  by  proceedings  for  con- 
demnation, either  before  or  after  the  Constitu- 
tion of  1874.  Of  course,  for  any  trespass  to 
personal  property  by  taking  or  injuring  it, 
there  was  always  a  common-law  liability,  but 
that  is  not  this  case. 

We  have  so  often  said  that  the  profits  of 
business  could  not  be  recovered  in  condemna- 
tion proceedings  that  it  seems  like  a  waste  of 
time  to  cite  the  decisions.  As  far  back  as 
ThoburnU  Case,  7  Serg.  &  R.  411,  it  was  held 
that  in  estimating  the  damages  done  to  the 
landowner  the  jury  are  to  value  the  injury  to 
the  property  at  the  time  the  injury  was  suf- 
fered, without  reference  to  the  person  of  the 
owner  or  the  state  of  his  business.  The  allow- 
ance of  damages  for  an  actual  or  supposed  loss 
of  profits  in  a  business  csrrie  1  on  upon  the  prem- 
ises by  reason  of  the  taking  was  most  emphat- 
ically condemned  in  the  opinion,  and  that  de- 
cision has  been  followed  by  this  court  from 
that  day  to  this.  There,  a  real  and  serious  in- 
jury was  done  to  the  plaintiff,  as  well  to  his 
business  as  to  his  land.  He  owned  a  tract  of 
71  acres  with  a  cotton  mill  on  it,  near  the 
river  Schuylkill.  His  land  was  damaged 
by  the  backing  of  water  from  the  defendant's 
dam,  and  his  business  was  so  impeded  that  he 
was  obliged  to  remove  it  to  another  place; 
yet  this  court  held  he  could  recover  nothing 
for  the  injury  to  his  business,  but  only  for  the 
injury  to  his  land  just  as  it  was  at  the  time  it 
was  flooded.  Damages  were  claimed  not  only 
for  the  land,  but  also  for  the  injury  to  the 
business.  Gibson,  Cb.  J.,  after  stating  that 
the  compensation  was  to  be  the  price  of  the 
privilege  to  swell  the  water  to  a  particular 
height  for  an  indefinite  time,  said:  "Now,  this 
price  was  due  the  moment  the  privilege  wa» 
entered  upon,  and  the  price  could  be  ascer- 
tained; which  was  obviously  the  time  when 
the  obstruction  was  first  completed.  The  jury 
were  therefore  to  ascertain  what  was  then 
due;  and  the  amount,  clearly,  could  not  be 
enhanced,  or  in  any  way  affected,  by  subse- 
quent injuries,  the  consequences  of  the  ob- 
struction. .  .  .  But  as  the  particular  in- 
jury to  the  plaintiff  in  his  business  as  a  manu- 
facturer was  necessarily  subsequent  to  the 
erection,  and  as  the  defendant  prayed  the  di- 
rection of  the  court  on  the  legal  effect  of  the 
evidence  relating  to  that  part  of  the  case,  he 
was  entitled  to  have  it;  for  so  far  it  would 
have  operated  in  his  favor.  ...  It  is  evi- 
dent that  the  profit  in  any  branch  of  manufac- 
tures must  mainly  depend  on  the  amount  of 
capital  invested,  the  number  of  workmen  em- 
ployed, and  the  extent  of  the  business  carried 
on.^'  After  stating  the  injustice  of  allowing 
for  the  profits  of  business  to  be  carried  on,  the 
chief  justice  added:  "That  would  make  the 
defendant  an  insurer  of  ordinary  profits  in  a 
new  state  of  the  business,  pushed  to  a  morbid 
extent,  and  would  put  it  in  the  power  of  the 
plaintiff  to  increase  the  damages  to  any 
extent  he   might   think    proper.    I  mention 
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this  to  show  the  danger  of  taking  into 
consideration  circumstances  posterior  to  the 
time  when  the  privilege  is  fully  entered 
on,  and  its  consequences  to  the  individual 
to  be  compensated  are  ascertained."  In  the 
case  of  Searle  v.  Lackawanna  d  B.  R,  Co.  88 
Pa.  57,  an  effort  was  made  to  recover  damages 
for  the  value  of  the  coal  laying  under  the  sur- 
face of  the  ground  taken  for  a  railroad.  But 
we  held  th&  could  net  be  done,  and  that  the 
measure  of  damage  must  be  the  actual  value 
of  the  land  taken,  and  not  the  loss  of  profit 
whictrmight  be  made  by  taking  the  mineral 
undemeaUi  it.  Lowrie,  Ch.  J.,  speaking  of  the 
rejection  of  an  offer  to  prove  that  there  was 
$4,000  worth  of  coal  under  the  land,— about 
1  acre, — said:  "We  do  not  measure  the  value 
of  land  by  such  facts.  Land  may  have  $4,000 
worth  of  coal  per  acre  in  it,  and  yet  sell  at  $40 
per  acre.  .  .  .  Moreover,  the  offer  Im- 
pliedly requires  a  degree  of  refinement  in  the 
measure  of  values  which  seems  to  us  totally 
incompatible  with  the  gross  estimates  of  com- 
mon life.  Though  we  might  have  the  most 
accurate  calculation  of  the  quantity  of  coal  in 
the  land,  yet,  without  knowing  exactly  the  ex- 
pense of  bringing  it  to  the  surface  and  carrying 
it  to  market,  and  the  amount  likely  to  be  lost 
in  mining  end  conveying,  and  the  times  in 
which  it  would  be  brought  out,  and  ihe  market 
prices  at  those  times,  the  quantity  would  not 
help  us  to  the  value  of  the  land.  The  gross 
estimates  of  common  life  are  all  that  courts 
and  juries  have  skill  enough  to  use  as  a  meas- 
ure of  value.  All  other  measures  are  neces- 
aarily  arbitrary  and  fanciful."  And  so  here 
the  question  whether  or  not  the  plaintiff's  busi- 
ness, with  the  stock  of  goods  on  hand,  could 
be  carried  on  at  a  greater  or  less  profit  at  some 
other  place  than  on  these  premises  is  al- 
together speculative,  remote,  imaginary,  and 
uncertain.  No  one  can  possibly  have  definite 
knowledge  upon  such  a  subject.  It  would  de- 
pend upon  contingencies,  events,  and  methods 
which  are  incapable  of  statement,  apprecia- 
tion, or  knowledge.  What  one  man  might  do 
at  a  profit,  another  might  only  do  at  a  loss. 
What  this  plaintiff  might  be  able  to  do  with 
his  stock  at  another  building,  neither  he  nor 
anyone  else  could  possibly  know.  Perhaps 
he  might  do  better,  and  perhaps  he  might  do 
worse.  It  is  enough  to  say  that  such  contin- 
gencies are  too  uncertain  and  too  remote  to  be 
tolerated  as  a  source  of  proof  upon  which 
courts  and  juries  could  act  with  any  safety. 
In  Reading  dh  P.  R.  Co.  v.  Baltha^er,  119  Pa. 
473,  we  held  that  the  value  of  the  plaintiff's 
land  as  limestone  land  is  a  proper  subject  of 
consideration,  but  not  the  value  of  the  stone 
under  the  road.  In  Pittsburgh  <fe  W.  R.  Co.  v. 
Patterson,  107  Pa.  461,  we  held  that  the  jury 
cannot  take  into  consideration  anv  supposed 
loss  to  the  plaintiff  of  profits  in  his  busmess, 
by  reason  of  the  appropriation  of  his  prop)erty 
85  L.  R.  A. 


by  the  railroad  company.  Said  Clark,  J. : 
"Such  an  assessment  would  be  purely  specu- 
lative, and  a  rule  which  justifies  it  would  lead 
to  most  ruinous  results.  The  same  doctrine 
was  held  in  Pennsylvania  R.  Co.  v.  Eby,  107 
Pa.  166.  There  are  many  authorities  that  the 
removal  of  personal  property  cannot  be  con- 
sidered as  an  item  of  damages  in  the  taking  of 
real  estate.  In  Lewis,  Em.  Dom.  488,  it  is 
said :  '  'But  the  damages  to  personal  property, 
or  the  expense  of  removing  it  from  the  prem- 
ises, cannot  be  considered  in  estimating  the 
compensation;"  citing  a  number  of  cases.  In 
Cobb  V.  Boston,  109  Mass.  488,  it  was  held  that 
in  assessing  the  value  of  a  leasehold  estate, 
damage  to  the  business  of  the  lessee  and  its 
goodwill  is  not  to  be  included.  The  court  said 
"The  only  question  was  as  to  the  value  of  his 
unexpired  lease,  and  not  as  to  the  profits  of  his 
business,  or  the  inconvenience  of  removing  it 
to  some  other  place."  To  the  same  effect  is 
Edmandsv.  Boston,  108  Mass.  585.  Further 
references  are  unnecessary.  The  first  and 
second  assignments  of  error  are  dismissed. 
There. is  no  merit  in  the  third  and  ninth  assign- 
ments. The  learned  court  below  charged  the 
jury  on  the  subject  of  interest  in  precise  ac- 
cordance with  the  decision  of  this  court  in  the 
case  of  Klages  v.  PhiladelpJiia  d  R.  Terminal 
Co.  160  Pa.  386,  where  this  whole  subject  was 
exhaustively  reviewed  by  our  Brother  Wil- 
liams. 

The  rulinsfs  of  the  court  below  as  to  the  tes- 
timony in  relation  to  sales  of  particular  prop- 
erties in  the  neighborhood  were  in  conformity 
with  our  most  recent  decisions,  and  were  there- 
fore free  of  error.  In  Pittsburgh  &  W.  R.  Co. 
V.  Patterson,  107  Pa.  461.  we  held  that  the 
market  value  as  a  measure  of  damages  for 
land  taken  or  injured  by  a  railroad  company 
cannot  be  ascertained  by  evidence  of  particular 
sales  of  other  properties  alleged  to  be  situated 
similarly  to  the  one  in  question.  Such  evi- 
dence would  introduce  collateral  issues,  and  is 
not  admissible  in  such  proceedings.  See  also 
Pittsburgh,  V.  dh  C.  RCo.y.  Vance,  115  Pa.  825, 
and  Curtin  v.  Nittany  Valley  R,  Go.  185  Pa. 
20.  Of  eourse  such  evidence  may  be  brought 
out  by  the  cross-examination  of  witnesses.  In 
view  of  all  that  was  said  by  the  court  on  this 
Hubiect  in  the  general  charge  and  in  the  answers 
to  the  sixth,  seventh,  and  ninth  points  of  the 
defendant,  and  in  view  of  the  testimonv  as  to 
the  three  properties  mentioned  in  the  defend- 
ant's eighth  point,  we  think  the  affirmance  of 
the  defendant's  eighth  point  was  correct,  and 
therefore  the  fourth  assignment  of  error  is  not 
sustained. 

The  remaining  assignments  of  error  are  not 
pressed  in  the  argument  for  appellant,  and  we 
think  thej  are  without  merit,  and  hence  are 
not  sustained. 

Judgment  afflrmed. 


1896. 


RiDEN  V.  Grimm  Bbotherb. 
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Mary  L.  RIDEN,  Appt., 

V. 

GRIMM  BROTHERS. 
(97  Tenn.  220.) 

1.  The  wife  of  an  habitual  dmnkard 

who  dies  from  the  effects  of  liquor  f urnisbed  to 
him  in  violation  of  a  statute  imposing  a  penalty 
for  tbe  f urnishingr  of  liquor  to  such  person  may 
maintain  a  civil  action  for  the  Injury  thereby 
caused  to  her,  although  the  statute  does  not  ex- 
pressly authorize  such  action. 
IS.  An  alles^ation  of  due  and  leflral  serr- 
iee  of  notiee  not  to  sell  liquor  to  an  habitual 
drunkard  is  sufficient  in  a  suit  to  recover  dam- 
ages for  failure  to  comply  with  the  notice,  with- 
out setting  out  the  details  of  the  service. 

(September  19, 1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Hamilton  County  in 
favor  of  defendants  in  an  action  brought  to  re- 
cover damages  for  injuries  alleged  to  have 
been  suffered  by  her  in  consequence  of  the 
death  of  her  husband  which  resulted  from 
liquor  furnished  by  defendants  in  violation  of 
a  notice  forbidding  them  to  do  so.     Eeversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Case  &  Case  and  James  Faulk, 
for  appellant: 

Plaintiff  does  not  sue  for  the  penalty.  If 
the  statute  has  been  violated  there  is  also  a  civil 
liability,  and  it  is  on  this  that  plaintiff  bases 
her  action. 

Bishop,  Non-Cont  L.  §  19. 

A  civil  wrong  and  a  criminal  wrong  are  le- 

e  distinct  things  though  both  may  proceed 
one  act  of  the  offender.  He  who  suffers 
a  special  damage  may  have  his  suit,  though  by 
reason  of  the  public  barm  the  defendant  is  also 
indictable. 

Bishop,  Non-Cont.  L.  §71;  EgbeH  v.  Oreen- 
wait,  44  Mich.  245,  38  Am.  Rep.  260;  Mahady 
v.  Bushwick  R.  Co.  91  N.  Y.  148,  43  Am.  Rep. 
661;  Oxford  v.  Me  Arthur,  55  Mich.  585;  Lar- 
son V.  Furlong,  63  Wis.  323;  Pottery.  Menasha, 
80  Wis.  492. 

Whenever  the  common  law  or  a  statute  im- 
poses on  one  a  duty,  if  of  tbe  sort  affecting  the 
public  within  the  principle  of  criminal  law,  a 
breach  of  it  is  indictable,  and  a  civil  action 
will  lie  in  favor  of  any  person  who  has  es- 
pecially suffered  therefrom. 

Whart.  Neg.  §  433:  Bishop,  Non-Cont.  L. 
§  182;  Pauley  v.  Steam  Qauqe  d  L.  Co.  131  N. 
T.  90,  15  L.  R.  A.  194;  Willy  v.  MuOedy,  78 
N.  Y.  810,  84  Am.  Rep.  536;  Kennedy  v.  Mc 
Arthur,  5  Ala.  151;  DakeY.  Lowell,  13  Met. 
292;  Simpson  v.  State,  10  Yerg.  525;  State  v. 
Rowley,  12  Conn.  101;  Shields  v.  Yonge,  15  Qa. 
849,  60  Am.  Dec.  698;  Gam,  v.  Elliott,  2  Mass. 
872;  Com.  v.  Bliss,  1  Mass.  32;  Phillips  v. 
Kelly,  29  Ala.  628;  Chiles  y.  Drake,  2  Met.  (Ky.) 
146,  74  Am.  Dec.  406;  Rex  v.  Eummings, 
Comb.  374. 

Even  if  the  notice  were  not  regularly  given 


NoTK.— For  the  somewhat  similar  case  of  liabU- 
.  ity  for  the  sale  of  laudanum  to  a  woman,  see  Holle- 
man  v.  Harward  (N.  C.)  34  L.  R.  A.  803. 
85  L.  R.  A. 


where  the  law  prohibits  sale  to  an  habitual 
drunkard  after  giving  of  notice  the  d»der  is 
liable  to  the  wife. 

Lloyd  V.  Kelly,  48  111.  App.  554;  Wolfe  v. 
Johnson,  45  111.  App.  122;  McQuade  v.  Hatch, 
65  Vt.  482;  Finnegan  v.  Lucy,  157  Mass.  439. 

Mr.  H.  W.  Wiltse  for  appellees. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  for  damages  sustained  by  the 
plaintiff  in  the  death  of  her  husband.  Defend- 
ants demurred  to  tbe  declaration  filed,  which 
was  sustained,  and  the  suit  dismissed,  and 
plaintiff  has  appealed  and  assigned  errors. 

The  declaration  alleges  that  defendants  were 
saloon  keepers  and  retail  dealers  in  liquors  in 
Chattanooga;  that  her  husband,  W.  H.  Riden. 
had  become  an  habitual  drunkard,  and  this 
fact  was  well  known  to  defendants;  that  on 
the  29th  of  May,  1894.  the  defendants  were 
duly  and  lawfully  served  with  written  notice 
not  to  sell  W.  H.  Riden  anything  to  drink  in 
their  saloon,  and  were  forbidden  oy  her  to  do 
60;  that,  in  violation  of  said  notice,  the  defend- 
ants, in  May,  June,  and  July,  1894,  in  Chat- 
tanooga, sold,  gave,  furnished,  and  procured 
for  her  husband  large  quantities  of  intoxicat- 
ing liquors,  in  violation  of  the  prohibition  and 
of  the  statute  relating  thereto,  to  the  injury  of 
her  husbUnd,  and  from  the  effects  of  which  he 
sickened,  was  paralvzed,  and  died,  August  11, 
1894,  and  she  was  deprived  of  the  support,  so- 
ciety, and  maintenance  of  her  husband  to  her 
damage  $20,000.  The  demurrer  states  several 
grounds  of  insufQciencv.  which  may  be  sum- 
marized as  follows.  That  no  cause  of  action 
is  stated;  that  the  suit  is  not  brought  for  the 
statutory  penalty,  and  that  no  right  of  action 
exists  for  such  penalty  except  in  the  name  of 
the  state;  that  there  is  no  common-law  liability; 
that  the  declaration  does  not  show  a  compliance 
with  the  statute  in  the  notice  by  tbe  wife;  and 
that  it  does  not  allege  a  return  of  the  notice 
indorsed  by  the  sheriff,  as  the  law  prescribes. 

The  law  under  which  the  suit  is  brought  is 
the  act  of  March  16,  1889,  entitled  "An  Act  to 
Prevent  the  Selling,  Giving,  Furnishing  to, 
or  Procuring  for,  Any  Husband  Who  is  an 
Habitual  Drunkard,  of  Any  Intoxicating  Li- 
quors," and  reads  thus: 

"Sec.  1.  Be  it  enacted  by  the  general  assem- 
bly of  the  state  of  Tennessee,  that  it  shall  be 
unlawful  for  any  person  engaged  regularly,  or 
otherwise,  in  the  manufacture  or  sale  of  any 
spirituous,  vinous,  malt,  or  mixed  liquors, 
their  employees,  agents,  or  servants,  or  any 
person  for  them,  to  sell,  give,  furnish  to,  or 
procure  for,  anv  husband  who  is  an  habitual 
drunkard,  any  mtoxlcatin?  liquors  after  hav- 
ing been  served  with  a  written  prohibitory  no- 
tice thereof,  signed  by  the  wife  of  said  hus- 
band. 

•*Sec.  2.  Be  it  further  enacted,  that  said  no- 
tice shall  be  served,  and  a  due  return  thereof 
made  to  the  clerk  of  the  county  court  by  the 
sheriff,  or  anj  constable  of  the  countv  wherein 
such  person  is  engaged  in  the  manufacture  or 
sale  of  said  liquors. 

"Sec.  3.  Be  it  further  enacted,  that  any  per- 
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SOD  or  persons  violatiDg  the  provisions  of  the 
.  Ist  section  of  this  act  shall  he  guilty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  fined 
not  less  than  $10  nor  more  than  $200." 

The  principal  question  presented  under  the 
demurrer  is  that,  for  the  acts  complained  of, 
there  is  no  common-law  liability,  and  that  the 
statute  simply  makes  them  a  misdemeanor, 
and  prescribes  a  penalty,  which  the  state  alone 
can  enforce,  but  confers  no  right  of  action  for 
damages  upon  the  wife.  The  principle  in- 
volved in  this  cause  is  the  same  as  that  involved 
in  Queen  v.  Dayton  Coal  &  I.  Co.  95  Tenn.  458, 
80  L.  R.  A.  82.  In  that  case  a  minor  had  been 
employed  to  work  in  a  mine,  contrary  to  the 
prohibition  of  the  statute  which  made  such 
employment  a  misdemeanor.  The  minor 
brought  civil  suit  for  personal  damages  sus- 
tained while  bo  employed,  and  this  court  held 
that  the  employment  of  the  infant  in  the  mine, 
in  violation  of  the  statute  forbidding  such  em- 
ployment, and  declaring  it  a  misdemeanor, 
made  it  per  se  such  negligence  as  rendered  the 
employer  liable  for  all  injury  sustained  by  the 
infant  in  the  course  of  the  employment.  ''The 
breach  of  the  statute  is  actionable  negligence 
whenever  it  is  shown  that  the  injuries  were 
sustained  in  consequence  of  the  employment.'' 
It  is  also  actionable  negligence  whenever  it 
is  shown  that  the  breach  of  the  statute  inflicts 
or  results  in  the  damage  or  injury  complained 
of.  In  Bishop.  Non-Cont.  L.  §  71 ,  it  is  said 
a  civil  wrong  and  a  criminal  wrong  are 
legallv  distinct  things,  though  both  vmay  pro- 
ceed from  one  act  of  the  offender.    If  the  in- 


jury is  of  a  nature}  falling  on  the  entire  com- 
munity, one  individual,  suffering  it  only  as 
others  do,  can  maintain  no  action  against  the 
wrongdoer,  even  should  it  in  a  degree  casually 
press  more  heavily  upon  him  than  upon  others. 
But  he  who  suffers  a  special  damage  may  have 
his  suit,  though,  bv  reason  of  the  public  harm, 
the  defendant  is  also  indictable.  See  also  Eg- 
bert V.  Qreenwalt,  44  Mich.  245,  88  Am.  Rep. 
260;  MaJiody  v.  Buslitnck  R,  Co.  91  N.  Y.  148, 
48  Am.  Rep.  661;  Oifford  v.  Me  Arthur,  55 
Mich.  585;  LarMn  v.  Furlong,  63  Wis.  823; 
Potter  V.  Menasha,  30  Wis.  492. 

It  is  insisted  that  the  plaintiff^s  declaration 
does  not  sufficiently  allege  a  compliance  with 
the  requirement  of  the  statute,  because  it  does 
not  set  out  the  notice  and  sheriff's  return  of  the 
same  to  the  county  court,  as  the  act  prescribes. 
The  declaration  alleges  that  defenaants  wer& 
duly  and  lawfully  served  with  a  written  notice 
not  to  sell  to  plaintiff's  husband.  This  is  suf- 
ficient. As  to  the  wording  of  the  notice,  the 
manner  in  which  the  legal  service  was  made, 
and  what  return  was  made  and  indorsed,  are 
matters  to  be  shown  in  proof  so  far  as  thev  are 
material;  and  the  allegations  of  due  and  legal 
service  in  the  declaration  are  sufficient. 
Whether  there  would  not  be  ground  of  lia- 
bili^^  in  the  entire  absence  of  notice  or  return 
need  not  be  considered  in  the  present  aspect  of 
the  case. 

The  judgment  of  the  court  below  is  reversed, 
and  the  cause  renaanded  for  trial.  Appellees, 
will  pay  the  costs  of  the  appeal. 


ILLINOIS   SUPREME  COURT. 


John  W.  DOANE,  Appt, 

V. 

CHICAGO  CITY  RAILWAY  COMPANY. 

(100  111.  tsi.) 

1.  Parehajring  the  consent  of  a  prop- 
erty owner  to  the  layinsr  down  of  a  street 
railway  In  a  street  upon  which  bis  property  abuts 
for  money  or  other  conslderatioD  lourlDg  to  his 
exclusive  benefit  is  illegal  where  the  consent  of 

(  owners  representing  more  than  one  half  of 
the  frontage  is  a  necessary  condition  of  permis- 
sion to  lay  tracks  in  the  street. 

8*  An  afl^reement  to  eiirn  a  petition  as 
one  of  the  owners  of  more  than  one 
half  of  the  frontage  on  a  street,  whose  con- 
sent is  necessary  to  the  granting  of  permission  by 
the  common  ooancil  for  the  laying  of  a  street- 
railway  track  therein,  is  an  agreement  to  influ- 
ence the  common  council,  and  for  that  reason 
unlawful  when  made  for  a  consideration  moving 
to  the  property  owner. 

8*  A  bond  calling  for  payment  of  a  cer- 
tain sum  by  a  street-railway  company 


Note.— Somewhat  akin  to  the  novel  and  import- 
ant question  decided  in  the  above  case  are  those 
cases  respecting  gifts  to  the  public  as  bribery.  Ae 
to  these  see  State,  North  Orange  Baptist  Church, 
V.  Orange  (N.  J.  L.)  14  L.  R.  A.  02,  and  note, 
85L.R.A. 


to  the  owner  of  property  abutting  on  a  street  in- 
case a  second  track  is  laid  without  his  consent  19 
invalid  when  it  is  given  to  obtain  his  consent  as 
one  of  the  owners  of  more  than  one  half  the 
property  fronting  on  the  street,  which  is  a  con- 
dition precedent  to  permission  by  the  authorities- 
for  the  laying  of  such  track. 
4.  The  agreement  of  a  street-railway- 
company  not  to  lay  a  second  track  with, 
out  consent  of  an  owner  of  property  abutting 
upon  the  street  is  invalid  as  an  attempt  by  the 
company  to  bind  itself  against  what  the  publio 
interest  may  require  in  the  future. 

(October  1, 1806.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  the  Cfircuit  Court  for  Cook 
County  in  favor  of  defendant  in  an  action 
brought  upon  a  contract  to  make  certain  com- 
pensation to  plaintiff  in  case  defendant  con- 
structed a  second  track  in  a  public  highway 
upon  which  plaintiff's  property  abutted. 
Affirmed. 


la^ruder,  J. : 

n  of  debt  begun  by  appellant 


Statement  by  ! 

This  is  an  action  1 „ ^        

against  appellee.  A  demurrer  was  filea  to  the 
declaration;  the  circuit  court  sustained  the  de- 
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murrer;  the  plaintiff  elected  to  stand  by  bis 
declaration,  and  judgment  was  rendered 
against  him  for  the  costs.  Upon  appeal  to  the 
appellate  court  the  Judgment  of  the  circuit 
court  was  affirmed;  and  the  present  appeal  is 
prosecuted  from  such  judgment  of  affirmance 
rendered  by  the  appellate  court. 

The  action  is  brought  upon  the  following  in- 
strument: 

Know  all  men  by  these  presents,  that  the 
Chicago  City  Railway  Company,  a  corporation 
created  by  and  existing  under  the  laws  of  the 
state  of  Illinois,  is  held  and  firmly  bound  unto 
John  W.  Doane.  of  the  city  of  Chicago,  state 
of  Illinois,  his  heirs,  executors,  administra- 
tors, and  assigns,  in  the  penal  sum  of  one 
hundred  thousand  dollars  ($100,000),  for  the 
payment  of  which  sum,  well  and  truly  to  be 
made,  in  lawful  money  of  the  United  States, 
the  said  the  Chicago  City  Railway  Company 
binds  itself,  its  successors,  and  assigns. 

In  witness  whereof,  the  said  the  Chicago 
City  Railway  Company,  by  the  authority  and 
direction  of  its  board  of  airectors,  has  caused 
these  presents  to  be  signed  by  its  president  and 
attested  by  its  secretary,  and  its  corporate  seal 
affixed  hereunto,  this  10th  day  of  May,  a.  d. 
1881. 

The  conditions  of  this  obligation  are  such 
that,  whereas,  the  said  railway  company  is 
desirous  of  obtaining  from  the  city  council  of 
the  city  of  Chicago  authority  and  consent  to 
lay  its  street-railway  tracks  on  Wabash  ayenue, 
in  said  city,  from  Lake  street  to  Madison 
street;  and  whereas,  it  is  necessary  for  said 
railway  company  to  obtain  the  consent,  in 
writing,  therefor,  of  certain  property  owners 
along  the  line  of  said  proposed  tracks  before 
applying  to  said  council  for  such  authority  and 
consent  to  construct  saidpropoeed  tracks;  and 
whereas,  the  said  John  W .  Doane  is  the  owner 
of  certain  property  along  the  line  of  said  pro- 
posed tracks  from  whom  it  is  necessary  to  ob- 
tain such  consent  to  construct  said  proposed 
tracks;  and  whereas,  said  John  W.  Doane, 
upon  the  conditions  hereinafter  named,  and  to 
be  kept  and  performed  by  said  railway  com- 
pany, its  successors,  and  assigns,  has  given  his 
written  consent,  as  such  property  owner,  to 
the  laying  and  construction  of  said  proposed 
tracks  on  Wabash  avenue,  between  said  Lake 
street  and  Madison  street,  by  said  railway  com- 
pany. 

Kow,  therefore,  in  consideration  of  the  con- 
sent of  said  Doane,  given  as  aforesaid,  and  the 
further  consideration  of  $1  in  hand  paid  to 
the  said  railway  company  by  said  Doane,  the 
receipt  whereof  is  hereby  acknowledged,  the 
said  the  Chicago  City  Railway  Company 
hereby  agrees  that  it  will  not  hereafter  build, 
construct,  or  lay  any  other  or  more  than  a 
sickle  track  railway,  without  switch  or 
switches,  turnout  or  turnouts,  along  any  part 
of  said  Wabash  avenue,  between  said  Lake 
street  and  the  north  line  of  said  Madison  street 
(except  the  necessary  curves  to  connect  the 
said  proposed  track  on  Wabash  avenue  with 
the  tracks  of  the  Chicago  West  Division  Rail- 
way Company  on  Randolph  street,  and  also  on 
Lake  street,  and  to  connect  said  proposed 
track  with  the  tracks  of  the  Chicago  City  Rail- 
way Company  on  Madison  street),  nor  upon 
85  L.  R.  A. 


any  part  of  Lake  street  between  Wabash  ave- 
nue and  State  street  (except  the  necessary 
curves  to  connect  the  tracks  on  said  Lake  street 
with  the  tracks  of  said  City  Railway  Company 
on  State  street  and  with  the  proposed  tracks 
on  Wabash  avenue),  without  first  having  ob- 
tained the  consent  therefor,  in  writing,  from 
the  said  John  W.  Doane,  his  heirs,  executors, 
administrators,  or  assigns.  And  in  the  event 
that  the  said  railway  company,  its  successors 
or  assigns,  shall  violate  the  conditions,  or  any 
of  the  conditions,  of  this  obligation,  then  the 
said  sum  of  one  hundred  thousand  dollars 
($100,000)  shall  thereupon  become  due  and 
payable  to  the  said  Doane,  his  heirs,  executors, 
administrators,  or  assigns,  as  liquidated  dam- 
ages herein,  otherwise  this  obligation  to  be 
null  and  void. 

[Seal.]  The  Chicago  City  Ry.  Co. 

By  S.  B.  Cobb,  Prest, 

Attest:    W.  N.  Evans,  Sec. 

In  his  declaration  the  plaintiff  avers  "that  at 
the  time  of  the  execution  of  the  said  writing 
obligatory  he  was,  and  ever  since  has  been, 
and  still  is,  the  owner  and  in  the  occupancy, 
possession,  and  control  of  certain  lots  and 
premises  fronting  upon  and  adjoining  said 
Wabash  avenue  in  the  said  city  of  Chicago, 
between  said  Lake  street  and  Madison  street 
in  said  city,  to  wit,  the  east  part  of  block  9,  in 
Fort  Dearborn  addition  to  Chicago,  fronting 
east  on  said  Wabash  avenue  for  a  distance  of' 
several  hundred  feet,  to  wit.  400  feet,  and 
bounded  on  the  north  by  said  Lake  street,  and 
on  the  south  by  Randolph  street,  and  having  a 
frontage  on  each  of  saiol  last-named  streets  of. 
to  wit,  150  feet,  all  of  which  said  frontage 
upon  Wabash  avenue  was  and  is  between  the 
said  Lake  street  on  the  north  and  the  north  line 
of  Madison  street  on  the  south,  and  in  respect 
to  which  the  said  plaintiff  consented,  in  writ- 
ing, at  or  about  the  date  of  said  writing  obliga- 
tory, to  the  construction  and  operation  of  a 
single-track  street  railroad  by  the  said  defend- 
ant in  Wabash  avenue,  between  said  Lake  and 
Madison  streets." 

The  declaration  further  avers  "that  aft^r 
the  execution  and  delivery  of  the  bond,  to  wit, 
during  the  year  1881,  the  defendant,  having 
obtained  the  consent  of  the  city  council  there- 
for, laid  down  and  constructed  a  single-track 
railway  in  and  along  the  whole  of  that  part  of 
Wabash  avenue  lying  between  Lake  and  Madi- 
son streets,  together  with  the  necessary  curves 
to  connect  the  same  with  the  tracks  of  the  Chi- 
cago West  Division  Railway  Company  on  Ran- 
dolph and  Lake  streets,  and  with  its  own 
tracks  on  Madison  street,  along  and  in  front 
of  the  property  of  the  plaintiff,  in  pursuance 
of  his  consent  thereto  given,  as  recited  in  the 
bond,  and  had  ever  since  maintained  and  oper- 
ated said  single- track  railway,  with  the  curves 
aforesaid,  so  consented  to  by  the  plaintiff;  that 
afterwards,  to  wit,  on  the  1st  day  of  January, 
A.  D.  1892,  and  before  the  commencement  of 
this  suit,  the  said  defendant,  contrary  to  its 
agreement  in  the  said  last-mentioned  writing 
obligatory  contained,  and  in  violation  thereof, 
laid  down  and  constructed,  and  has  since  main- 
tained and  operated,  and  still  maintains  and 
operates,  a  second  and  other  railway  track  in, 
along,  and  upon  a  portion  of  said  Wabash 
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track,  by  reason  wberet^f.  «i«i  ;"  ^*,T^t  rS°WP^V^''  absolutely  relieves  Hot  itTpenal  ot- 
trirb  the  terms  «nd  pn^HMims  of  .^ J^J  ^|»  "'/^j /BjaJity. 

tioned  wrftlDff  obJfgatorr,  tlie  ^""^"^ /,  \  iw  said      The  public  interest  demands  tbat  all  \eiriti 
Ijecame  ifabie  and  oblignted  ro  pay  f'.  '  ^  jmd/male  contracts  shall  be  stiiclly  enforced 
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fiquidated,  the  said  sum  of  ^^^i^lul  said 
iiooey  of  the  United  States,  parcel  of  the  saia 
lata  of  $100,000,  as  above  demanded. 

Mr.  John  K.  Jewett.  for  ?PP«"?°J,'„.  „,^ 
The  taking  and  the   damaging   of  private 
property  for  a  proposed  public  use  are  placed 
^J^naconstitulioial         ''^^  «^  ''^^^^  ^^^ 
^gbts  of  the  parties  ii 
Jue  question  of  compt  usiaiuu 
tilling  from  the  enfon-cd  construction  of  what 
?^  termed  a  public  improveroeDl, 
^^JU.  Const.  1870.  art.  2,  g  13. 

Jn  dealing  for  the  ri^'hi  of  way,  or  the  pur- 

11086  of  a  right  of  way,  or  id  res|)ect  to  dara- 

^^  to  property  not  taken,  by  reason  of  the 

Ration  of  a  right  of  way,  a  railway  <  omptiwy 

JJ^otiates  and  deals  as  a  private  corporation. 

fn  respect  toall  such  matters  the  corpora  ti^»D 
.  t)ound  by  its  contracts  and  obi  I /Rations  to  the 
Ljne  extent  as  a  private  citizen  tvouJi^  ht\ 

Under  the  Constitution  of  1870  damages  were 
-llowed  in  respect  of  private  property  injuri- 
^ygly  affected  by,  but  not  taken  or  appropri- 
utpd  for,  a  public  use. 

Bifpif^  V.  Chicago,  102  111.  64;  Chicago  <fe 
IF,  /  H.  tfl.  V.  Ayres,  106  111.  511;  Chicago  v. 
Vclhiuouqh.  112111.85;  Olney  v.  Wharf,  115 
III.  5iy.  56  Am.  Rep.  178;  Chicago  &  E.  I.  R. 
i\K  V.  [ji^h.  118111.  203. 

Contracis  rind  agreements  deliberately  and 
understandingly  made  by  the  parties  must  be 
enforced  in  courts  of  law  as  the  parties  have 
Doade  them. 

It  is  only  in  cases  where  from  the  whole  con- 
tract it  appears  that  the  sum  fixed  as  liquidated 
damages  was  intended  by  the  parties  as  a  pen- 
alty merely,  that  such  fixed  sum  will  be  de- 
clared a  penalty. 

Peine  v.  Weber ^  47  1\\.  41;  Lo^i^e  v.  Peers,  4 
Burr.  22-25;  Sedgw.  Dama|:eB,  430-448;  Gobble 
V.  Lindci\  76  111  iri7;  Rmen  v,  Stipp,  91  111. 
609;  Loit  V.  XoHe^  16  IJl.  475;  Crisdee  v.  Bol- 
ton, 8  Car.  &  P,  240^  2  Slory,  Eq.  Jtir.  §  1,318; 
Tingley  v.  C'wi/^j*.  7  Conn.  291;  ^loBSon  v. 
Beadle,  T  Johus.  T2;  Knnpp  v,  Maltby,  13 
Wend.  5y7:  Dakin  y.  Witlitimit,  17  Wend.  448; 
Chitty,  CVmt.  10th  Am.  cd.f*77;  Stfutiery.  Will- 
iams, 4^*  Pa.  4W;  Ffttrher  v.  I>t/rhe,  2  T.  R 
32;  Orr  w  Churchill  i  H.  Bl.  227;  Price  v. 
Green,  16  Meea.  &  W.  346:  fitth'm'thy  v. 
Strutt,  1  ENch.  659;  Bmlcu  v.  ;^.  .'rftV,  16  N. 
Y.  469,  69  Am.  De€,  713;  Phnr  v.  Fuller,  8 
Mass.  223,  5  Am.  Dee.  102;  LktutHt  v.  Cash, 
21  N.  Y.  253;  AstUy  v.  Weldon,  2  Bos.  &  P. 
346;  Kemble  v.  Farren,  6Bing.  141. 

When  the  precise  sum  is  fixed  and  agreed 
upon  between  the  parties,  that  very  sum  is  the 
ascertained  damage,  and  the  jury  are  confined 
to  it. 

Sedgw.  Damages,  5th  ed.  p.  479,  note;  Chase 
V.  .^"—^  IHOmy.  42;  Lyndcy.  Tho7npm»K  2 
Allen,  456;  JJati  v.  Croifhy,  5  Alkn.  B04,  81 
35  L.  a  A, 


be  maintained  as  it  was  actually  made  unless 
the  agreement  itself  contravenes  someesiab 
lished  principle  of  law,  of  which  the  court 
musttaki'  jadicial  uoM^r;. 

An  uncondiiioniil  consent  by  the  owner  of 
property  abutiin^^  »P^>»  a  public  street,  to  the 
construction  atsd  operation  of  a  railroad  in  the 
street  in  front  of  his  property,  is  a  waiver  of 
all   damtiL't^y  resnltiQi^  thereto  from  thecon- 
structiou  and  operation  of  such  railrc^.    li^ 
giving  such  consent  it  is  competent  for  the 
owner   to   provide   for  and  protect  himself 
against  such  damages. 

White  V.  Manhattan  R.  Co.  139  N.  Y.  19- 
Pe7in  Mut.  L.  Ins.  Co.  v.  Eeiss,  141  111.  35. 

Mr,  Benjamin  F.  Ayer,  also  for  appel- 
lant: 

It  is  the  legislative  power  of  the  state  which 
must  determme  it«  puolic  policy.  "With  this 
power  the  courts  have  not  b^en  intnisted.  It 
is  for  them  to  nscertairi  find  apply  the  law  and 
the  legislativejMlJcy,  and  not  to  inauEurate  it." 

CarnAl  V.  m^t  i^i.  Louis,  67  111.568,  16  Am. 
Rep.  632;  Sotita  Clara  Fcintik  A<'mUrny  v. 
Sullimn,  116  111.  375,  56  Am.  Rep.  776;  Vidal 
V.  Phihidelphut,  43  U.  S.  2  How.  127,  UL.ed. 
205. 

Thi'  burden  is  always  on  the  as&aiiant  \xy 
show  that  the  contracr  *«-  '-i  vfrfiatioii  of  the 
settled  public  policy  of  the  state. 

Swann  v.  Swann,  21  Fed.  Rep.  299;  RMi- 
mond  V.  Dubuque  <fe  5.  C.  R.  Co,  26  Iowa.  191  v 
Richardson  v.  Mellish,  2  Bing.  229. 

Unless  it  can  be  made  to  appear  that  the  con- 
tract was  an  infraction  of  some  obligation  rest- 
ing upon  the  railway  company,  there  can  be 
no  pnblio  policy  which  stands  in  the  way  of 
what  is  tailed  by  Sir  George  Jessel,  late  master 
of  the  rolls,  a  paramount  principle  of  public 
polirv  \\\n.\  **men  of  fuD  age  and  competent  un- 
deiou*»s<*.ug  shall  hnve  tlie  utmoBt  liberty  of 
contracting,  and  that  their  contracts  when  en- 
tered into  freely  and  vohmirtrily  shall  be  held 
sacred  and  shall  be  enforced  bv  courts  of  jus- 
tice." 

Printing  db  N.  Registering  Co.  v.  Sampson^ 
L.  R.  19  Eq.  462;  Dubuque  8,  C.  R.  Co.  v. 
Richmond,  86  U.  S.  19  Wall.  584, 22  L.  ed.  178. 

If  no  duly  is  cast  upon  the  company  to  con- 
struct a  particular  line  of  railway  the  codo- 
pany  is  free  to  construct  the  line  or  not,  aB  it 
may  deem  proper. 

fork  &  -V.  Midland  R  Co.  v.  Queen,  1  EI. 
&  Bl.  858;  Quern  v.  Great  Western  R.  Co. 
1  El.  &  Bl.  774;  1  Redf,  Railways.  §  154:  :^ 
Morawetz,  Priv.  Corp.  ^g  1126,  1127;  PiJcley 
V.  GouUl,  13  111.  App.  565. 

The  contract  in  question  was  madetoenabJe- 
the  corporation  to  construct  a  work  clearly 
within  its  corporate  powers. 

The  plaintiff  gave  his  consent  and  thereby 
V>ecaine   osji<>pped  from  making  a  claim    for 
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damages,  if  only  a  single  track  should   be 
laid. 

WhiU  V.  Manhattan  R.  Go.  189  N.  Y.  19; 
Wolfe  V.  Covington  dk  L.  R.  Co.  15  B.  Mon.  404; 
Lewis,  Em.  Dom.  §  120. 

But  he  did  so  in  reliance  upon  the  solemn 
covenant  of  this  defendant,  under  its  corporate 
seal,  that  in  case  the  company  should  there- 
after lay  a  second  track,  it  would  pay  him  the 
sum  of  $1,000,000  as  liquidated  damages. 

The  right  of  a  landowner  to  damages  when 
his  property  is  injuriously  affected  by  the  con- 
struction of  a  railroad  in  the  street  in  front  of 
it,  admits  of  no  question. 

Mix  y.  Lafayette,  B.  4b  M.  R,  Co.  67111.  819; 
Stone  V.  Fairbury,  P.  d  N.  W.  R,  Co.  68  111. 
894.  18  Am.  Rep.  556;  Stack  y.  Eaet  St.  Lottie, 
85  111.  877,  28  Am.  Rep.  619;  Chicago  A  W.  /. 
R.  Co.  y.  Aytee,  106  HI.  511;  Lake  Erie  A  W. 
R.  Co.  V.  Scott,  182  111.  429.  8  L.  R.  A.  380; 
Maltman  y.  Chicago,  M.  db  St.  P.  R.  Co.  41 
111.  App.  229. 

The  parties  interested  are  not  obliged  to  go 
into  court  to  have  the  damages  assessed  by  a 
jury,  but  may  lawfully  agree  upon  the  amount 
to  be  paid. 

An  owner  of  land  whose  interests  are  af- 
fected by  a  bill  for  a  railway  pending  in  Par- 
liament or  in  the  legislature  has  a  right  to 
oppose  it,  and  may,  t^cause  of  his  private  in- 
terest, lawfully  agree  to  abandon  his  opposi- 
tion; and  such  an  agreement  is  a  good  considera- 
tion for  a  contract  to  pay  money. 

Edwards  v.  Grand  Junction  R.  Co.  1  Myl. 
&  C.  650;  Stanley  v.  Chester  dh  B,  R.  Co.  3  Myl. 
&  C.  778;  Lord  Howden  v.  Simpson,  10  Ad.  & 
El.  798;  Simpson  v.  Lord  Howden,  9  Clark  & 
F.  61;  Capper  v.  Earl  Lindsey,  3  H.  L.  Cas. 
298;  Hawkes  v.  Eastern  Counties  R.  Co.  1  DeG. 
AI.  &  G.  737;  Eastern  Counties  R.  Co.  v. 
Hawkes,  5  H.  L.  Cas.  381;  Taylor  y.  Chichester 
A  M.  R.  Co.  L.  R.  4  H.  L.  628;  Weeks  v.  Lip- 
pencott,  42  Pa.  474;  Lo^w  v.  Connecticut  <fe  P. 
Rivers  R.  Co.  46  N.  H.  284. 

Some  damages  are  always  presumed  to  fol- 
low from  the  violation  of  a  right  or  from  the 
breach  of  a  contract. 

Bur  nap  v.  Wight,  14  111.  301 ;  Deere  v.  Lewis, 
51  111.  254;  Dent  v.  Damson.  52  111.  109;  1 
Bedgw.  Damages,  8th  ed.  §§  97-107,  and  cases 
there  cited. 

There  is  nothing  illegal  or  unreasonable  in 
the  parties  settling  by  mutual  agreement  the 
amount  of  compensation  to  be  paid  for  injury 
to  property  in  cases  like  the  present. 

Peine  v.  We^r,  47  111.  41;  Gobble  v.  Linder, 
.76  111.  157;  Poppers  v.  Meagher,  148  Rl.  192. 

Mr.  Jnlias  S.  Grinnell,  for  appellee: 

The  plaintiflf  could  recover  no  damage  for 
occupation  of  the  street  with  stree^rallroad 
tracks  because  there  was  no  foundation  for 
damage.  The  Constitution  and  laws  pertain- 
ing to  eminent  domain  have  no  application. 

Booth,  Street  Railway  Law,  §  82;  Dill. 
Mun.  Corp.  3d  ed.  t^  723;  Eichels  v.  Evansville 
Street  R.  Co.  78  Ind.  261.  41  Am.  Rep.  561: 
Ally.  Gen.  v.  Metropolitan  R.  Co.  125  Mass. 
515,  28  Am.  Rep.  264;  Hinchman  v.  Paterson 
Horse  R.  Co.  17  N.  J.  Eq.  75,  86  Am.  Dec. 
252;  West  Jersey  R.  Co.  v.  Cape  May  dt  S. 
Landing  R.  Co.  34  N.  J.  Eq.  164;  Cooley, 
Const.  Lim.  chap.  15,  title  What  constitutes  a 
taking  of  property. 
35  L.  R.  A. 


The  bond  in  question  is  either  an  ingenious 
promise  to  present  to  plaintiff  an  immense 
sum,  or  it  is  a  promise  not  to  build  two  tracks 
on  any  part  of  Wabash  avenue  north  of  Mad- 
ison street,  in  either  case  for  the  consideration 
of  his  consent,  and  in  either  case  is  void. 

The  general  authority  of  the  directors  of  a 
corporation  extends  merely  to  the  supervision 
ana  management  of  the  company's  ordinary  or 
regular  business. 

Morawetz,  Priv.  Corp.  §  512;  4  Am.  &Eng. 
Enc.  Law,  p.  207;  Cook,  Corp.  Law,  tS§  6W 
et  seq.;  Beach,  Priv.  Corp.  §§  421  et  seq.;  1 
Beach,  Railway  Law,  g^  525  et  seq.;  Chicago 
City  R.  Co.  V.  AOerton,  85  U.  S.  18  Wall.  233. 
21  L.  ed.  902. 

This  corporation  is  quasi  public,  and  is  or- 
ganized and  empowered  to  construct  and  op- 
erate street  railways  in  Chicago. 

A  contract  with  defendant  which  ignores 
and  disregards  the  public  when  its  interests, 
convenience,  or  rights  are  involved  is  against 
public  policy  and  void. 

St.  Louis,  J.  dt  a  R.  Co.  v.  Mathers,  71  111. 
592,  22  Am.  Rep.  122,  104  111.  257;  WiUiam- 
son  V.  Chicago,  R.  I.  db  P.  R.  Co.  53  Iowa, 
126,  26  Am.  Rep.  206;  St.  Joseph  db  D.  C.  R. 
Co.  v.  Ryan,  11  Kan.  602,  15  Am.  Rep.  357; 
Marsh  v.  Fairbury,  P.  db  N.  W.  R.  Co.  64 
111.  414,  16  Am.  Rep.  564;  Pud>lo  db  A.  V.  R. 
Co.  V.  Taylor,  6  Colo.  1,  45  Am.  Rep.  612;  9 
Am.  &  Eng.  Enc.  Law,  PuMic  Policy  or  The 
Policy  of  the  Law,  defined,  p.'  880;  Doane  v. 
Chicago  City  R.  Co.  51  111.  App.  358;  Chicago 
Gaslight  db  C.  Co.  v.  Peoples  Gaslight  db  C.  Go. 
121  111.  530. 

The  plaintiff's  consent  was  the  consideration 
for  defendant's  agreement,  and  the  defendant's 
agreement  was  the  consideration  for  the  plain- 
tiff's consent. 

Such  promise  cannot  be  enforced,  and  it  is 
illegal. 

Chicago,  M.  dt  St.  P.  R.  Co.  v.  Shea,  67  Iowa, 
728;  8  Am.  &  Eng.  Enc.  Law,  p.  878;  9  Am. 
&  Enff.  Enc.  Law,  p.  880;  19  Am.  &  Eng. 
Enc.  Law,  p.  565,  and  citations  in  footnotes; 
Howard  v.  First  Independent  Church,  18  Md. 
451;  Maguire  v.  Smock,  42  Ind.  1;  Brown 
V.  Brofon,  34  Barb.  588:  Cook  v.  Shipman,  24 
111.  614;  Marshall  v.  Baltimore  db  0.  R  Co.  67 
U.  S.  16  How.  814,  14  L.  ed.  958;  Sedgwick  v. 
Stanton,  14  N.  Y.  289;  Sharp  v.  Teese,  9  N. 
J.  L.  438,  17  Am.  Dec.  479;  Jacobs  v.  Tobiason, 
65  Iowa,  247,  54  Am.  Rep.  9;  Pingry  v.  Wash- 
burn, 1  Aik.  (Vt.)  264;  Wood,  Mast.  &  S.  2d 
ed.  p.  489;  Gray  v.  Hook,  4  N.  Y.  449;  Wil- 
hite  V.  Roberts,  4  Dana,  172;  Smith  v.  Apple- 
gate,  23  N.  J.  L.  858;  2  Dill.  Mun.  Corp.  8d 
ed.  §§  458,  454;  Green's  Brice,  Ultra  Vires, 
p.  504,  and  citations. 

The  city  holds  the  fee  of  the  streets  in  trust, 
for  the  benefit  of  the  public. 

The  power  to  grant  the  use  of  the  streets  is 
conferred  upon  the  council  also  for  the  benefit 
of  the  public,  including  the  owners  of  property 
abutting  upon  the  streets  to  be  used. 

Hunt  V.  Chicago  Horse  db  Dummy  R.  Go. 
121  lU.  644. 

The  amount  stated  is  not  liquidated  damages. 

5  Am.  &  Eng.  Enc.  Law,  p.  25:  Bryton  v. 
Marston,  83  111.  App.  214;  Scofleld  v.  Tomp- 
kins, 95  111.  190,  35  Am.  Rep.  160;  Pierce  v. 
I  Jung,  10  Wis.  30;  Davis  v.  Gillett,  52  N.  H. 
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126:  Pennypacker  v.  Jones,  106  Pa.  237;  2  Wait, 
Act.  &  Def.  437;  Higginson  v.  Weld,  14  Gray. 
178;  Schrimpf  v.  Tennessee  Mfq.  Go,  86  Tenn. 
219;  Hamaker  v.  Schroers,  49  Mo.  406:  Stearns 
V.  Barrett,  1  Pick.  451,  11  Am.  Dec.  223; 
Qmoer  v.  Saltmarsh,  11  Mo.  271;  Dennis  v. 
Cummins,  8  Johns.  Cas.  297,  2  Am.  Dec.  160; 
Burrage  v.  Crump,  3  Jones,  L.  330:  Richard- 
son V.  fF<>e^^,  26  Mich.  90;  Myer  v.  Far^  40 
Mich.  517,  29  Am.  Rep.  553:  Jaquith  v.  Hud- 
son, 5  Mich.  128;  1  Seagw.  Damages,  chap.  12, 
§§  389  et  seq,;  Goodyear  Shoe  Mack.  Co.  v.  SeU, 
51  111.  App.  890. 

Mr.  Justice  Mag^uder  delivered  the  opin- 
ion of  the  court: 

The  allegations  of  the  declaration  are  admit- 
ted by  the  demurrer  to  be  true.  The  recitals 
in  the  instrument  sued  upon  by  the  plaintiff 
must  be  assumed  to  be  true  as  against  him. 
The  defendant,  the  Chicago  City  Railway  Com- 
pany, wanted  to  obtain  from  the  city  council 
of  Chicasro  the  authority  to  lay  its  street-rail- 
way tracKS  on  Wabash  avenue  in  that  city 
from  Lake  street  to  Madison  street.  By  an 
act  of,  the  legislature  approved  February  14, 
1859,  entitled  *'An  Act  to  Promote  the  Con- 
struction of  Horse  Railways  in  the  City  of  Chi- 
cago," under  which  the  said  railway  company 
was  incorporated  for  a  term  of  twenty -five 
years  (which  term  was  subsequently  extended 
Dy  *'An  Act  Concerning  Horse  Railways  in  the 
CTity  of  Chicago,"  in  force  February  6.  1865), 
said  company  was  authorized  to  construct, 
maintain,  and  operate  a  single  or  double  track 
railway  along  such  streets  m  said  city  within 
the  south  or  west  divisions  thereof,  as  the  com 
mon  council  of  said  city  should  authorize  it  to 
do,  in  such  manner  and  upon  such  terms  and 
conditions  as  said  council  might  prescribe. 
Priv.  Laws  1859,  p.  580;  Priv.  Laws  1865, 
p.  597. 

Before  applying  to  the  common  council  for 
authority  to  lay  its  tracks  upon  that  portion  of 
Wabash  avenue  above  designated,  the  com- 
pany was  obliged  to  obtain  the  consent  in  writ- 
ing therefor  of  certain  property  owners  along 
the  line  of  the  proposed  tracks.  The  procure- 
ment of  the  consent  of  the  property  owners 
was  made  necessary  by  If  90  of  §  1  of  article  5 
of  the  city  and  village  act  of  1872,  which  para- 
graph, as  then  in  force,  and  before  the  subse 
quent  amendments  were  made,  is  as  follows: 
'*The  city  council  or  board  of  trustees  shall 
have  no  power  to  grant  the  use  of.  or  the  right 
to  lay  down  any  railroad  tracks  in,  any  street 
of  the  city  to  any  steam  or  horse  railroad  com- 
pany, except  upon  a  petition  of  the  owners  of 
the  land  representing  more  than  one  half  of  the 
frontage  of  the  street,  or  so  much  thereof  as  is 
nought  to  be  used  for  railroad  purposes."  1 
Starr  &  C.  Stat.  p.  472. 

The  appellant,  Doane,  owned  an  east  front- 
age of  400  feet  on  Wabash  avenue  be- 
tween Lake  street  on  the  north  and  Randolph 
street  on  the  south,  together  with  a  frontage 
of  150  feet  on  each  of  said  two  last-named 
streets.  In  order  to  get  the  consent  of  the 
owners  of  the  land  representing  more  than  one 
half  of  the  required  frontage  of  the  street,  it 
was  necessary  to  have  the  consent  of  the  ap- 
pellant as  the  owner  of  said  400  feet.  The 
appellant  gave  his  written  consent  to  the  lay- 
85  L.  R.  A. 


ing  down  and  construction  of  the  proposed 
track,  but  the  consideration  for  the  giving  of 
such  written  consent  was  an  agreement  by  the 
company  that  it  would  not  thereafter  build 
any  other  or  more  than  a  single-track  railway, 
without  switch  or  switches,  etc.,  along  any 
part  of  Wabash  avenue  between  Lake  street 
and  the  north  line  of  Madison  street,  except 
the  necessary  curves,  etc.,  nor  upon  any  part 
of  Lake  street  between  Wabash  avenue  and 
State  streets,  except  the  necessary  curves,  etc., 
without  first  having  obtained  the  consent  there- 
for in  writing  of  the  appellant  or  bis  heirs, 
executors,  administrators,  or  assigns,  with  a 
provisiop  that,  in  case  of  a  violation  of  the 
agreement,  the  sum  of  $100,000  should  become 
due  to  appellant,  his  heirs,  etc.,  as  liquidated 
damages.  Substantially,  and  in  effect,  the 
written  consent  of  appellant  to  the  laying  down 
of  a  single  track  was  procured  by  an  agree- 
ment on  the  part  of  the  company  that  it  would 
never  in  the  future  lay  a  double  track  without 
plaintiff's  consent,  or,  if  it  did  so,  would  for- 
feit $100,000.  As  was  said  by  the  learned 
circuit  Judge,  in  giving  his  reasons  for  sustaia- 
ing  the  demurrer  to  the  declaration :  "Plain- 
tiff's consent  was  the  consideration  for  the 
defendant's  agreement,  and  the  defendant's 
agreement  was  the  consideration  for  the  plain- 
tiff's consent." 

The  question  then  arises,  whether  the  con- 
sent of  a  property  owner  to  the  laying  down 
of  a  street  railway  in  the  street  upon  which 
bis  property  abuts  can  be  purchased  for 
money,  or  for  a  consideration  inuring  to  the 
exclusive  benefit  of  such  owner.  We  do  not 
think  that  it  was  the  intention  of  the  legisla- 
ture, in  the  adoption  of  H  90  as  above  quoted, 
to  make  the  consent  of  the  abutting  owner  In 
such  cases  a  purchasable  article.  An  agree- 
ment based  upon  the  purchase  of  the  abutting 
owner's  consent  to  the  laying  of  the  proposed 
tracks  in  a  public  street  is  illegal  as  being 
against  public  policy,  and  will  not  be  enforced 
by  the  courts.  There  are  some  very  obvious 
considerations  which  justify  this  conclusion. 

Such  consent  of  the  owner  is  manifested  by 
his  signature  to  a  petition  addressed  to  the  com- 
mon council  of  the  city.  Upon  this  petition 
the  common  council  bases  its  legislative  action. 
The  provision  of  the  statute  emlxxlied  in  1[  90 
is  a  limitation  upon  the  power  of  the  council 
to  grant  the  use  of  the  streets  to  a  street-rail- 
way company.  Unless  there  is  a  petition  of 
those  owning  more  than  one  half  of  the  front- 
age to  be  used,  the  council  is  without  power 
to  grant  the  license.  McCartney  v.  Chicago  & 
E,  R,  Co.  112  III.  611;  Hunt  v.  Chicago  Hwse 
dt  Dummy  B.  Co.  121  111.  688.  The  city  holds 
the  fee  of  the  streets  in  trust  for  the  use  of  the 
publicincluding  the  owners  of  property  abut- 
ting thereon,  and,  consequently,  the  power  to 
grant  the  use  of  the  streets  must  be  exercised 
for  the  benefit  and  in  the  interest  of  the  public, 
including  such  owners.  Hunt  v.  Chicago  Horse 
dt  Dummy  R.  Co.  supra.  The  city  council 
would  not  be  faithful  to  its  trust,  if  it  granted 
the  use  of  a  public  street  to  a  street-railway  com- 
pany without  being  satisfied  that  such  use  of 
the  street  would  be  a  public  benefit  by  facili- 
tating public  travel  and  promoting  the  public 
convenience.  The  law  makes  the  petition  of 
the  abutting  property  owners  evidence  to  some 
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•extent  that  the  public  will  be  benefited  by  the 
proposed  laying  of  the  tracks.  Such  evidence, 
lyin.?  at  the  foundation  of  legislative  action, 
must  be  fairly  and  honestly  given,  and  not 
purchased  by  considerations  moving  to  the 
•signers  of  the  petition. 

An  agreement  on  the  part  of  a  corporation 
to  grant  to  individuals  certain  privileges,  in 
•consideration  that  they  will  withdraw  their 
opposition  to  the  passage  of  a  legislative  act 
touching  the  interests  of  the  corporation,  is 
against  sound  public  policy ,  prejudicial  to  cor- 
rect and  just  legislation,  and  void.  PingryY. 
Washburn,  1  Aik.  (Vt.)  264, 15  Am.  Dec.  676; 
Oreenhood,  Pub.  Pol.  rules  816,  8W.  "Leg- 
islators should  act  from  high  considerations 
of  public  duty.  Public  policy  and  sound 
morality  .  .  .  require  that  courts  should  put 
the  stamp  of  their  disapprobation  on  every  act, 
4ind  pronounce  void  every  contract  the  ulti- 
mate or  probable  tendency  of  which  would  be 
to  sully  the  purity  or  mislead  the  judgments 
of  those  to  whom  the  high  trust  of  legislation 
is  confided."  Marshall  v.  Baltimore  A  0.  R. 
Co,  57  U.  S.  16  How.  814,  14  L.  ed.  953. 

Contracts  for  the  purchase  of  the  influence 
of  private  persons  upon  the  action  of  public 
officials,  either  executive  or  legislative,  are 
Against  public  policy  and  void.  It  is  sufficient 
that  their  tendency  is  bad.  Liness  v.  Hesing, 
44  111.  118,  92  Am.  Dec.  158;  Burke  v.  Child, 
88  U.  S.  21  Wall.  441,  22  L.  ed.  623;  8  Am.  & 
Eng.  Enc.  Law,  pp.  877,  878,  and  notes; 
Brown  v.  Brown,  84  Barb.  538.  Personal  in- 
fluence to  be  exercised  over  a  legislative  body 
is  not  vendible  in  our  svstem  of  laws  and 
morals.  Oscavyan  v.  Winchester  Repeating 
Arms  Co.  103  U.  S.  261.  26  L.  ed.  589.  If  the 
appellee  had  made  an  agreement  with  appellant 
to  pay  him  for  using  his  influence  with  the 
common  council  of  Chicago  to  induce  that 
body  to  pass  an  ordinance  permitting  appellee 
to  lay  down  its  tracks  in  Wabash  avenue,  such 
contract  would  be  conceded  at  once  to  be 
illegal,  and  no  court  could  enforce  it.  We  see 
no  difference  between  it  and  the  agreement 
made  in  the  present  case.  The  signing  of  the 
petition  by  the  abutting  property  owner  has  a 
direct  Influence  upon  the  action  of  the  com- 
mon council.  An  agreement  to  sign  such  a 
petition  is  an  agreement  to  influence  the  com- 
mon council,  and,  when  made  for  a  considera- 
tion moving  to  the  property  owner,  is  un- 
lawful. 

Where,  by  the  statutes  of  a  state  and  the 
ordinances  of  a  city,  the  owners  of  a  majoritv 
of  feet  fronting  on  a  street  or  the  part  of  it 
proposed  to  be  graded  and  paved,  were  required 
to  unite  in  an  application  to  the  city  commis- 
sioner to  have  the  work  done  before  anj  ac- 
tion could  be  taken  by  the  city  authorities,  it 
was  held  as  follows:  "Any  arrangement  or 
combination  amon^^  the  parties  applying 
whereby  a  few  individuals,  desirous  of  causing 
the  grading  and  paving  to  be  done,  procure 
the  signatures  of  others  to  the  application  by 
paying  them  a  consideration  therefor,  either 
directly  or  indirectly,  is  a  fraud  on  the  law, 
and  contrary  to  public  policv."  Ilmrard  v. 
First  Indejyendent  Church,  18  Md.  451. 

In  Maguire  v.  Smock,  42  Ind.  1 ,  the  action 
was  upon  an  agreement  to  pay  a  consideration 
to  procure  the  signatures  of  property  owners 
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to  a  petition  for  the  improvement  of  a  street 
under  a  law  which  authorized  the  common 
council  of  the  city  to  cause  the  improvement  to 
be  made  on  the  petition  of  the  resident  owners 
of  two  thirds  of  the  whole  line  of  lots  border- 
ing on  the  street,  or  part  of  street,  sought  to 
be  improved,  etc.,  and  it  was  held  that  the 
contract  was  one  which  the  courts  would  not 
aid  either  party  to  enforce;  the  doctrine  of 
the  Howard  Case,  as  stated  above,  was  quoted 
and  approved;  and  it  was  said:  ''Their  names 
were  to  be  added  to  the  petition  to  affect  the 
action  of  the  council.  The  council  would  be 
controlled  to  a  considerable  extent  by  the 
wishesof  the  property  owners.  .  .  .  They  [the 
council]  would  have  a  right  to  believe,  that 
every  property  owner  petitioning  for  it  .  .  . 
signed  the  petition  in  good  faith,  and  not 
under  a  contract  by  which  he  was  to  be  re- 
lieved of  the  whole,  or  any  part,  of  his  share 
of  the  cost  of  the  improvement,  whilst  he  was 
seeking  to  have  others  taxed  for  the  whole 
amount  of  their  share  under  the  law." 

In  Chicago,  M.  <fe  St,  P.  R  Co.y.  Shea,  67  Iowa, 
678,  it  was  proposed  that  a  township  should 
aid  in  the  construction  of  a  railroad,  and  one  of 
the  members  of  the  committee  appointed  by 
the  town  to  work  up  the  tax  having  entered 
into  a  contract  with  the  railroad  company,  it 
was  held  that  the  tax  voted  was  void  by  reason 
of  a  promise  made  by  him  to  voters,  that,  if 
such  aid  was  voted,' they  would  be  paid  50 
cents  on  the  dollar  on  their  certificates  when 
they  paid  such  tax. 

In  State,  Kean,  v.  Elizabeth,  85  N.  J.  L.  851, 
under  a  statute  providing  that,  where  the  com- 
mon council  determined  to  pave  a  street  by  the 
use  of  a  patented  process,  and  the  owners  of 
one  half  of  the  property  in  running  feet  along 
the  line  of  the  intended  improvement  peti- 
tioned for  the  use  of  any  specified  patent,  the 
contract  must  be  awarded  in  accordance  with 
the  request  of  such  proportion  of  owners,  it 
appeared  that  some  of  the  owners  signed  the 
petition  for  a  consideration,  and  the  court  said: 
"Such  purchased  consent  is  against  the  policy 
of  the  law,  and  unjust  to  the  other  property 
owners.  The  fair  judgment  of  the  owners, 
and  not  their  cupidity,  must  determine  the 
question  whether  they  and  others  shall  be  as- 


A  promissory  note  given  by  the  applicants 
for  a  public  road  to  a  caveator  against  the  road 
to  buy  off  his  opposition,  and  secure  his  assent 
to  Jt,  is  void.  Smith  v.  Applegate,  23  N.  J. 
L.  362.  Contracts  between  the  officers  of  a 
railroad  company  and  private  parties  to  locate 
a  railroad  at  a  particular  point,  or  to  locate 
passenger  and  freight  depots  at  a  particular 
point  and  at  no  other  point  in  a  town,  are  void 
as  lieing  against  public  policy.  Bestor  v.  Wa- 
then,  60  111.  138;  Marsh  v.  Fairbury,  P,  dh  N. 
W.  R.  Co.  64  111.  414,  16  Am.  Rep.  564.  So 
also  are  contracts,  by  which  the  directors  of  a 
railroad  company  agree  to  prohibit  the  estab- 
lishment of  depots  or  stations  at  certain  points, 
or  within  specified  distances  of  particular 
points,  on  the  road.  St.  Louis,  J.  d;  C.  R.  Co. 
V.  Mathers,  71  111.  592,  22  Am.  Rep.  122,  and 
104  111.  257. 

Authorities  holding  that  the  purchase  of 
signatures  to  petitions  for  the  construction  of 
public  improvements,  like  the  paving  of  streets. 
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is  against  public  policy,  are  said  to  be  loappli- 
cable  in  the  case  at  bar,  upon  the  alleged 
ground  that  there  the  property  owner,  selling 
his  signature,  is  relieved  of  his  share  of  a  bur- 
den which  falls  upon  others  not  signing  the  pe- 
tition or  receiving  any  consideration,  while 
here,  as  it  is  insisted,  the  property  owners  not 
signing  the  petition  are  not  subjected  to  any 
burden. 

While  it  may  be  true  that  the  property  own- 
ers not  signing  the  petition  are  subjected  to  no 
tax  or  expenditure  by  reason  of  the  laying 
down  of  the  tracks  in  front  of  their  property, 
it  does  not  follow  that  they  are  not  wronged 
when  those  signing  the  petition  sell  their  con- 
sent. Counsel  for  appellant  claim  that  appel- 
lant's property  would  be  damaged  by  the  lay- 
ing of  the  tracks,  and  that  he  had  a  right  to 
demand  compensation  for  such  damage  as  a 
consideration  fcfr  giving  his  consent  to  the  lay- 
ing of  the  tracks.  On  the  other  hand,  counsel 
for  appellee  contends  that  a  street-surface 
passenger  railway,  constructed  at  grade  in  the 
usual  manner,  is  not  a  nuisance,  or  a  new 
servitude  imposed  upon  the  street,  for  which 
the  abutting  owners  suffer  damage,  and  that, 
as  they  suffer  no  damage,  they  are  entitled  to 
no  compensation.  We  do  not  deem  it  neces- 
sary to  pass  upon  these  contentions.  It  is  cer- 
tainly true  that  the  owner  of  property  abut- 
ting upon  a  street,  the  fee  of  which  is'  in  the 
city,  has  the  right  of  ingress  and  egress  to  and 
from  his  premises  by  means  of  the  street. 
This  right  is  an  interest  in  the  street  appurte- 
nant to  his  property,  which  is  distinct  from  the 
interest  of  the  general  public  in  the  street. 
But  if  the  property  owners  si^rning  the  petition 
have  any  interest  whatever,  either  by  reason  of 
damage  suffered  or  because  of  their  right  of 
ingress  and  egress,  for  which  they  are  entitled 
to  demand  a  price  in  consideration  of  giving 
their  consent  to  the  laying  of  the  tracks,  it  is 
an  injustice  to  the  property  owners  not  signing 
the  petition  to  be  deprived  of  an  opportunity 
also  of  receiving  such  price.  They  are  de- 
prived of  such  opportunity,  if  appellant's 
claim  that  the  consent  may  be  purchased  is 
well  founded.  The  law  only  requires  a  peti- 
tion from  the  owners  of  the  land  representing 
more  than  one  half  of  the  frontage;  and,  if  the 
corporation  can  buy  the  consent  of  those  em- 
braced in  this  proportion  it  will  have  no  inter- 
est in  buying  the  consent  of  those  not  em- 
braced in  it.  It  results,  that  the  latter  are 
deprived  of  what  their  neighbors  are  fortu- 
nate enough  to  receive.  We  cannot  believe 
that  it  was  the  intention  of  the  law  to  thus  dis- 
criminate between  the  abutting  property  own- 
ers. If  the  consent  of  one  is  purchasable,  the 
consent  of  all  is  purchasable,  and,  if  the  con- 
sent of  all  is  purchasable,  a  system  under 
which  some  are  necessarily  deprived  of  any 
opportunity  to  sell  is  wron^  and  unjust  The 
only  legitimate  conclusion  is,  that  the  consent 
of  none  should  be  made  a  matter  of  barter. 

But  aside  from  any  question  of  damage,  it  is 
true  that  not  only  the  abutting  property  own- 
ers signing  the  petition,  but  those  not  signing 
it,  and  also  the  general  public,  are  interested 
In  the  improvement.  In  McCartney  v.  Chicago 
db  E.  R,  60.  supra,  we  said  in  reference  to  1 90 
(p.  6i89):  ''It  is  not  the  city  alone,  or  abutting 
property  owners,  that  are  concerned  about  the 
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unlawful  obstruction  of  a  street  of  a  city.  All 
the  people  of  the  state  are  entitled  to  the  use  of 
such  street  as  being  a  public  highway."  Con- 
sequently, the  abutting  property  owners,  wha 
sign  the  petition  and  thus  put  in  motion  the 
legislative  action  of  the  common  council,  are 
to  a  certain  extent  charged  with  a  duty  to  the 
public.  As  the  rights  of  third  persons  and  of 
the  general  public  are  thus  affected  by  the  ac- 
tion of  the  property  owners  who  sign  the  peti- 
tion, they  have  nori^ht  to  sell  their  signatures, 
thereto.  Public  policy  requires  the  unbiased 
and  uninfluenced  judgment  of  such  sign- 
ers. Smith  V.  Applegate,  23  N.  J.  L.  352^ 
Dean  v.  Clark,  80  Hun,  80;  19  Am.  & 
Eng.  £nc.  Law,  p.  565;  9  Am.  &  Eng.  Enc. 
Law,  p.  880.  This  doctrine  is  admirably 
illustrated  in  the  case  of  Jacobs  v.  Tobiason,  65- 
Iowa,  245,  54  Am.  Rep.  9,  where  an  agreement 
to  abandon  the  prosecution  of  a  proceeding  for 
the  establishment  of  a  public  highway,  in  con- 
sideration of  money  to  be  paid  for  such  aban- 
donment, was  held  to  be  against  public  policy, 
and  void  in  law,  and  not  enforceable,  and  where 
the  supreme  court  of  Iowa  said:  "Proceedings 
for  the  establishment  of  public  highways  are 
essentially  public  in  their  character.  .  .  . 
The  proceeding  can  be  instituted,  it  is  true, 
only  on  the  petition  of  some  member  of  the 
public    who   is    interested   in    the  question. 

.  .  .  In  instituting  and  carrying  on  the 
proceeding:  he  acts,  in  a  sense,  in  a  public  ca- 
pacity. He  invokes  the  power  of  the  state* 
and  it  is  exercised  for  the  benefit  of  the  com- 
mon public,  and  he,  in  a  sense,  represents- 
that  public,  and  stands  for  it  in  the  proceed- 
ing. It  is  true  he  cannot  be  compelled  to  in- 
stitute the  proceeding,  and  it  may  be  true,  also, 
that,  having  voluntarily  begun  it,  he  cannot  be 
compelled    to   continue  it  to  a  final  result 

.  .  .  But  when  he  has  assumed  a  position' 
of  trust  towards  the  public,  and  instituted  a  pro- 
ceeding of  public  concern,  he  cannot  be  per- 
mitted to  make  the  question,  whether  he  will- 
remain  in  the  position  or  continue  the  proceed- 
ing, a  matter  of  private  bargain  for  his  owa 
emolument." 

We  cannot  make  an  extended  review  of  the 
cases  referred  to  by  counsel  for  appellant. 
Those  most  relied  upon  are  Low  v.  Connecticut 
d  P.  Rivers  R.  Co.  46  N.  H.  284;  WhiU.  v. 
Manhattan  R.  Co.  189  K  Y.  19.  and  Weeks  v. 
Lippencott,  42  Pa.  474.  The  New  Hampshire 
case  seems  to  be  based  mainly  upon  English 
decisions,  whose  authority  upon  this  subject  is- 
generally  repudiated  in  this  country.  1  Whart. 
Cont.  S  403,  note  1 ;  Green's  Brice,  Ultra  Vires,, 
p.  504,  note.  The  New  York  case  is  essen- 
tially different  in  its  facts  from  the  case  at  bar, 
and  the  main  question  there  involved  was, 
whether  an  abutting  owner,  who  had  consented 
to  the  erection  of  an  elevated  railroad  in  front 
of  his  property,  was  thereby  estopped  from, 
subsequently  suing  for  damages.  The  Penn- 
sylvania case  is  more  directly  in  line  with 
appellant's  contention,  but  it  is  opposed  to  the 
current  of  authority,  and  we  regard  the  author- 
ities already  noticed  as  announcing  the  sounder 
doctrine. 

But  it  is  urged  on  behalf  of  appellant,  that 
the  consideration  of  the  bond  or  agreement 
sued  upon  was  not  only  the  laying  of  a  single 
track  in  front  of  appellant's  property  at  the* 
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date  of  the  execution  of  the  instrument,  but  it 
was  also  in  part  that,  in  case  another  track 
should  be  laid,  a  definite  sum  was  an-eed  to 
be  paid.  Only  a  sina^le  track  was  laid  down 
in  1881  between  Madison  and  Lake  streets  and 
in  front  of  appellant's  property,  which  prop- 
erty, was  between  Randolph  street  on  the  south 
and  Lake  street  on  the  north.  In  1892  another 
track  was  laid,  but  not  in  front  of  appellant's 
propjBrty.  The  second  track,  though  between 
Madison  and  Lake  streets,  was  not  between 
Randolph  and  Lake  streets,  but  between  Ran- 
dolph and  Washington  streets.  It  was.  there- 
fore, south  of  appellant's  property.  It  is  the 
laying  of  this  second  track  which  is  assigned 
as  a  breach  of  the  bond.  The  agreement  of 
the  company,  that  it  would  not  thereafter  lay 
a  second  track  without  appellant's  consent, 
was  clearly  invalid:  the  company  had  no  right 
to  bind  itself  that  it  would  not  do  in  the  fu- 
ture what  might  be  required  of  it  by  its  duty 
to  the  public  under  the  provisions  of  its  char- 
ter. It  is  averred  in  the  declaration,  that  a 
second  track  was  laid  in  1892  south  of  Ran- 
dolph street;  and  the  presumption  is,  that  it 
was  laid  by  authority  of  the  common  council, 
based  upon  a  petition  signed  by  the  owners 
representing  more  than  one  half  of  the  re- 
quired frontage  of  the  street.  If  under  the 
agreement  the  company  could  not  lay  a  second 
track  without  appellant's  consent,  then  the  pe- 
tition therefor  of  the  requisite  proportion  of 
owners,  and  an  ordinance  of  the  common  coun- 
cil authorizing  it,  would  be  of  no  avail  to  se- 
cure the  laying  of  such  second  track.  In  such 
case,  appellant's  veto  would  be  more  powerful 
than  the  public  demand,  as  made  known  by 
the  petition  and  ordinance  provided  for  in  the 
law.  An  agreement  by  a  corporation,  which 
thus  hampers  its  power  to  perform  a  public 
duty  imposed  upon  it  by  its  charter,  is  against 
public  policy  and  void.  A  contract,  whereby 
a  corporation  abandons  a  public  duty  will  not 
be  enforced.  Where  a  railroad  company,  or  a 
street-railway  company,  has,  under  its  charter, 
a  franchise,  which  was  intended,  in  large  meas- 
ure, to  be  exercised  for  the  public  good,  any 
contract  with  an  individual  or  private  corpora- 
tion, which  disables  it  from  the  exercise  of  such 
franchise,  or  limits  it  in  the  exercise  thereof 
to  the  injury  of  the  public,  is  void  as  against 
public  policy.  Chicago  Gaslight  d  C.  Co.  v, 
Peoj^*s  Qadight  cfc  C.  Co.  121  111.  580,  and 
cases  there  referred  to;  Marsh  v.  Fairbury,  P. 
d  N,  W.  R  Co.,  and  St.  Louis,  J.  dh  C.  R  Co. 
V.  Mathers,  supra;  State  v.  Hartford  <fe  iV.  H. 
R.  Co.  29  Conn.  588;  Hartford  d  N.  H.  R.  Co. 
V.  New  York  d  N.  H.  R  Co.  8  Robt.  411; 
Pueblo  d  A.  Valley  R.  Co.  v.  Taylor,  6  Colo. 
1,  45  Am.  Rep.  512. 

A  further  contention  by  appellant  is,  that 
the  amount  named  in  the  bond  was  agreed 
upon  by  the  parties  as  liquidated  damages, 
while  appellee  claims  that  the  amount  was  a 
mere  penalty.  It  is  unnecessary  to  determine 
whether  the  bond  provides  for  a  penalty  or 
for  liquidated  damages,  as  the  views  already 
expressed  dispose  of  the  material  question  in- 
volved, and  justify  the  action  of  the  trial  court 
in  sustaining  the  demurrer  to  the  declaration. 

The  judgments  of  the  Appellate  and  Circuit 
Courts  are  affirmed, 
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NATIONAL    FIRE    INSURANCE   COM- 
PANY,    Appt., 

V. 

SAME. 

(103111.  286.) 

1.  A  clause  in  an  inaurance  policy  pro. 
Tiding  that  the  policy  shall  be  void  in 

case  of  change  of  use  of  the  property  increasing 
the  risk  will  cea.se  to  operate  when  the  more 
hazardous  use  ceases  so  that  a  recovery  may  be 
had  for  a  loss  subsequently  occurring  to  which  the 
more  hazardous  use  did  not  contribute. 

8.  Evidence  is  admissible  in  an  action 
upon  a  policy  of  insurance  upon  property 
which  has  been  so  used  as  to  increase  the  risk 
contrary  to  the  provisions  of  the  policy  to  show 
that  the  increased  risk  continued  to  the  time  of 
the  loss  for  which  the  claim  Is  made. 

8.  Expert  testimony  is  admissible  upon 
the  question  whether  or  not  an  increase  of  risk 
existed  at  the  time  of  the  destruction  of  insured 
property  by  fire  because  of  a  change  of  use  of 
the  property,  which  change  had  partially  ceased 
at  the  time  of  the  fire. 

(November  9, 1806.) 

APPEALS  by  defendants  from  judp:ments  of 
the  Appellate  Court.  Second  District,  af- 
firming a  jud^ent  of  the  Circuit  Court  for 
Will  County  in  favor  of  plaintiff  in  actions 
brought  to  enforce  payment  of  the  amounts 
alleged  to  be  due  on  policies  of  fire  insurance. 
Reversed, 

Statement  by  Phillips,  J. : 

This  record  is  brought  to  this  court  seeking 
to  reverse  the  judgment  of  the  appellate  court 
of  the  second  district,  in  which  the  judgment 
of  the  circuit  court  of  La  Salle  county  was  af- 
firmed in  two  cases  wherein  a  judgment  was 
rendered  in  favor  of  appellee  against  the  appel- 
lants severally  for  $8,014.08  each.  In  January, 
1898,  appellee  requested  each  of  the  appellants 
to  issue  a  policy  of  insurance  upon  certain  prop- 
erty described  as  follows:  '*$160  on  the  frame 
granary,  with  shingle  roof,  situated  about  150 
feet  from  above-described  carriage  house  [re- 
ferring to  a  building  which  was  not  destroyed, 
and  which  is  not  in  controversy  here] :  $160  on 
boiler  and  engine,  machinery,  shafting,  and 
belting  and  connections;  and  $2,600  on  the 
frame  hay  and  stock  barn,  with  gravel  roof,  in- 
cluding basement  and  foundations,  situated 
140  feet  from  above-described  granary;  all  sit- 
uated on  stock  farm  on  Sec.  16,  T.  88  N.,  R. 
14  E  of  the  8d  P.  M.,  in  Will  county,  Illinois. 
Permission  granted  to  make  repairs  and  alter- 
ations." Each  of  these  companies  issued  pol- 
icies as  requested,  without  inspection.    After 


Note.— As  to  increase  of  risk  as  affecting  insur- 
ance, see  Davis  v.  Boston  Home  Ins.  Co.  (Iowa)  10 
L.  K.  A.  869,  with  some  cases  in  note  thereto;  First 
Gong.  Church  v.  HolyokeMut.  F.  Ins.  Co.  (Mass.)  19 
L.  R.  A.  587. 
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these  policies  were  issued,  a  part  of  the  barn 
was  converted  into  a  canning  factory,  with  a 
capacity  of  25,000  cans  a  day,  where  gasoline 
was  used,  and  much  machinery  was  placed 
therein.  Between  the  granary  and  the  hay  and 
stock  barn,  and  about  72  feet  from  each,  was 
placed  in  the  ground,  about  5  feet  below  the 
surface,  an  iron  tank,  with  a  capacity  for  five 
barrels  of  gasoline.  The  machinery  of  the 
canning  factory  was  connected  with  the  gaso- 
line tank  by  a  pipe;  and  by  means  of  a  fan, 
operated  by  the  machinery*^in  the  granary,  air 
was  forced  through  one'  pipe  into  the  tank, 
thereby  generating  a  gas  which  passed  through 
another  pipe  to  the  connecting  machinery  into 
six  several  jets,  to  be  ignited  for  soldering 
purposes  when  canning  corn.  The  canning 
machinery  had  been  operated  some  ten  days 
cannine  corn,  and  then  work  was  suspended, 
and  had  been  for  five  days,  when  the  building 
and  its  contents  were  consumed  by  fire,  on 
September  14,  1898.  The  policy  issued  by  the 
Traders'  Insurance  Company  contains  this 
provision:  "If  the  building  described  .  .  . 
shall  be  appropriated  to  any  other  purpose 
than  herein  specified,  ...  or  the  risk  in- 
creased ...  by  any  means  within  the 
control  or  knowledge  of  the  assured,  or  if  pe- 
troleum or  any  of  its  products  .  .  !  are 
under  any  circumstances  ...  in  the  build- 
ing .  .  .  insured  .  .  .  this  policy 
shall,  without  the  written  consent  of  this  com- 
pany thereto  be  indorsed  hereon,  become  abso- 
lutely void.  .  .  .  Generating  or  evaporat- 
ing within  the  building,  or  within  100  feet 
thereof,  of  any  substance  for  burning  gas,  or 
the  use  of  easoline  for  lighting  or  fuel,  is  pro- 
hibited, unless  permitted  in  writing  thereon." 
The  policy  or  the  National  Fire  Insurance 
Company  provides,  among  other  things:  *'If 
the  assured  shall  fail  to  make  known  to  the 
company  at  once  any  fact  or  circumstance 
which  renders  the  risk  more  hazardous  than  at 
the  time  of  {insuring,  or  if  the  hazard  be  in- 
creased by  any  means  within  the  control  of  the 
assured,  or  if  gasoline  or  petroleum  or  any  of 
its  products  are  deposited,  u^ed,  or  kept,  or 
burning  gas  is  made,  generated,  or  carbureted 
within  the  building,  or  contiguous  thereto, 
then,  and  in  every  such  case,  this  policy  shall 
be  void,  unless  consent  is  indorsed  by  the  com- 
pany thereon."  When  the  property  was  in- 
sured, no  flame  or  jet  of  any  kind  was  used  in 
the  hay  and  stock  bam.  The  fire  which  de- 
stroyed the  building  commenced  about  9 
o'clock  in  the  evening,  at  a  point  in  the  bam 
about  100  feet  from  the  canning  machinery. 
Its  origin  is  unknown.  The  buildings  insured 
as  a  hay  and  stock  barn  were  at  the  customary 
rates  of  1^  per  cent.  The  rate  for  canning 
factories  was  2^  to  8  per  cent  for  one  year. 
With  the  Traders'  Insurance  Company  canner- 
ies are  prohibited  risks.  The  assured  had  no- 
tice of  the  changed  conditions.  On  the  trial, 
eight  witnesses  who  had  experience  in  the  in- 
surance business,  the  inspection,  examination, 
and  classification  of  risks,  investigating  the 
cause  of  fires,  etc.,  testified  the  changed  use  of  a 
part  of  the  bay  and  stock  bam  increased  the  haz- 
ard; that,  while  the  increased  hazard  was  great 
when  the  machinery  was  in  operation,  it  was,  if 
possible,  even  greater  when  the  machinery  was 
idle.  The  testimony  was  heard  subject  to  objec- 
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tion,— the  trial  being  before  a  judge  without  a 
jury, — but  was  held  incompetent  and  excluded 
on  the  final  finding  by  the  judge.  Certain  prop^ 
ositions  were  ask^  by  appellants  to  be  held  as 
law,  which  were  refused.  The  questions  pre- 
sented on  this  record  and  assigned  as  error  are 
as  to  the  exclusion  of  the  expert  evidence,  the 
refusal  to  hold  as  law  propositions  asked,  and 
in  holding  the  policies  were  in  force  at  the  time 
of  the  fire. 

Messrs.  Thomas  Bates  and  Collins* 
Goodrich*  Darrow,  ft  Vincent  for  appel- 
lants. 

Mes9rs.  Snow  ft  Hinebaus^h,  for  appellee: 

The  policies  became  inoperative  only  while 
the  increased  risk  was  in  existence,  and  when 
it  terminated  the  liability  of  the  companies 
recommenced. 

New  England  R  <fe  M.  Ins,  Co,  v.  Welmore, 
82  111.  221:  Schmidt  v.  Peoria  Marine  <fc-  F, 
Ins.  Co.  41  111.  295;  Insurance  Co.  of  N.  A. 
V.  McDoweU,  50  111.  121,  99  Am.  Dec.  497;  In- 
surance Co.  ofN.  A.  V.  Garland,  108  111.  220; 
Oermania  F.  Ins.  Go,  v.  Klewer,  129  111.  «07; 
Manufacturers  db  M.  Ins.  Co.  v.  Armstrong, 
145  III.  469. 

Whether  or  not  the  risk,  at  the  time  of  the 
fire,  was  increased  by  the  presence  of  the  can- 
ning machine  in  the  bam  and  the  gasoline  tank 
in  the  earth,  over  70  feet  distant,  was  a  ques- 
tion of  fact,  and  the  decision  of  the  appellate 
court  in  reference  thereto  is  final. 

Schmidt  v.  Peoria  Marine  db  F.  Ins,  Co.  su- 
pra; German- American  Ins,  Co,  v.  Steiger, 
109  111.  264;  North  British  dh  M.  Ins.  Co.  v. 
Steiger,  124  HI.  85. 

As  holding  the  same  doctrine  as  our  own 
supreme  court,  see — 

Farmers'  Mut.  F.  Ins.Co.Y.Moyer^Vt^fn.  447; 
LaneY.  Maine  Mut,  F.  Ins.  Co,  12  Me.  44,  28 
Am.  Dec.  150;  Willis  Y.Germania  <fe  H.  F.  Ins, 
Co.%  79  N.  C.  286;  Mutual  F.  Ins.  Co.  v. 
Coatesville  Shoe  Factory,  80  Pa.  411. 

The  expert  testimony,  so  called,  was  clearly 
incompetent. 

Citizens'  Gaslight  <fc  H.  Co,  v.  O'Brien,  15 
111.  App.  400;  Jefferson  Ins.  Co.  v.  Cotheal,  7 
Wend.  72,  22  Am.  Dec.  567;  Stennett  v.  Penn- 
sylvania F.  Ins.  Co,  68  Iowa,  074;  Thayer  v. 
Providence  Washinaton  Ins.  Co.  70  Me.  581; 
Mulryy.  Mohawk  Valley  Ins.  Co.  5  Gray,  545, 
66  Am.  Dec.  880;  Joyce  v.  Maine  Ins.  Co.  45 
Me.  168,  71  Am.  Dec.  536;  Lyman  v.  State 
Mut.  F.  Ins.  Co.  14  Allen,  829;  Rogers,  Ex- 
pert Testimony,  18;  Hopkins  v.  Indianapolis 
dhSt.  L.  R.  Co.  78  m.  82;  BHnk  v.  Merchanttt 
db  M,  Ins.    Co.  49  Vt.  443. 

Phillips»  J.,  delivered  the  opinion  of  the 
court: 

The  question  of  primary  importance  on  this 
record  is,  Were  these  policies  in  force  at  the 
time  the  property  was  destroyed  by  fire.  New 
England  P.  dh  M.  Ins.  Co.  v.  Wetmore,  82 
111.  221.  The  conditions  in  the  policy  pro- 
vided that  if,  after  insurance,  the  insured 
buildings  should  be  occupied  in  any  way  so  as 
to  render  the  risk  more  hazardous  than  at  the 
time  of  insuring,  or  if  the  risk  be  increased  by 
any  means  whatever  within  the  control  of  the 
assured,  such  insurance  should  be  void,  so 
long  as  the  premises  shall  be  so  appropriated. 
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applied,  or  used.  In  tbe  application  for  insur- 
ance in  that  case  the  premises  are  described  as 
a  dwelling  bouse  with  some  boarders.  The 
evidence  showed  that  for  a  period  previous  to 
the  fire— but  not  when  the  fire  happened — a 
room  attached  to  the  main  building  had  been 
used  as  a  stable  for  a  horse,and  the  main  build- 
ing for  a  saloon.  At  the  time  this  in- 
sured property  was  destroyed  it  was  vacant. 
On  this  state  of  facts  it  was  urged 
the  use  of  the  property  as  a  stable  increased 
the  risk,  etc.,  and  it  was  said:  ^'Stables  are 
special  hazards,  for  the  insuring  of  which  a 
higher  premium  is  demanded  than  for  a  dwell- 
ing or  boarding- bouse,  but  the  proof  shows 
that  the  fire  did  not  occur  whilst  the  small 
room  was  so  used.  The  premises  had  been 
vacant  some  months  before  the  fire,  and  there 
is  no  proof  going  to  show  that  this  use  of  the 
room  increased  the  risk,  or  contributed  in  the 
remotest  degree  to  the  loss.  Had  the  fire  oc- 
curred whilst  it  was  used  as  a  stable,  then, 
doubtless  the  policy  would  have  been  avoided. 
The  meaning  of  the  condition  is,  if  the  house 
or  premises  shall  be  appropriated  to  any  pro- 
hibited use.  then  so  long  as  it  is  so  appropri- 
ated the  policy  shall  cease  to  bind  the  insur- 
ers." It  was  in  that  case  further  said:  "The 
import  of  this  language  [the  contract  in  the 
policy],  it  seems  to  us,  is  most  clear,  not  that 
this  policy  shall  be  absolutely  void  to  all  in- 
tents and  purposes,  if  the  premises  are  misap- 
propriated, but  only  while  they  are  so  improp- 
erly used  the  insurance  shall  have  no  effect. 
...  By  the  express  language  of  the  condi- 
tion ...  the  policy  was  to  be  void  and  of  no 
effect  only  as  long  as  an  improper  use  of  the 
premises  shall  exist;  when  it  ceases  to  exist, 
then  the  policy  is  in  full  force."  This  is  a 
leading  case  in  this  state,  and  the  court  recog- 
nizes that  it  is  not  in  accord  with  the  decisions 
of  New  York,  yet  declares  the  rule  to  be  as 
stated.  This  was  followed  by  Schmidt  v. 
Peoria  Marine  <ft  F.  Ins,  Co.  41  111.  295,  where 
the  condition  in  the  policy  was:  '^Nofirein 
or  about  said  building,  except  one  under  kettle 
securely  imbedded  in  masonry  (used  for  heating 
water),  and  made  perfectly  secure  against  ac- 
cidents." With  this  condition  the  contention 
of  the  company  was  that  it  was  a  warranty 
that  there  shall  be  no  fire  except  under  the  ket- 
tle, and  a  breach  would  avoid  the  policy.  It 
was  held  the  words  above  used  should  be  con- 
strued with  reference  to  the  condition  of  the 
property  at  the  time  of  the  insurance.  A 
further  condition  of  the  policy  was:  "If,  after 
insurance  is  effected  either  by  the  original  pol- 
icy or  by  the  renewal  thereof,  the  risk  be  in- 
creased by  any  means,  or  occupied  in  any  way 
so  as  to  render  the  risk  more  hazardous  than  at 
the  time  of  the  insuring,  such  insurance  shall 
be  void  and  of  none  effect."  The  evidence 
showed  the  building  insured  in  that  case  was 
destroyed  by  fire,  and  at  the  time  there  were 
therein  two  stoves,  one  on  the  first,  the  other 
on  the  second  floor,  in  which  fire  had  been 
after  the  insurance.  That  there  had  been  no 
fire  in  the  stove  on  the  first  floor  for  eight  days 
previous  to  the  destruction  of  the  building, 
while  in  the  stove  on  the  second  floor  a  fire 
was  kindled  about  6  o'clock  a.  m.,  and  extin- 
guished about  8  or  half  past  8  p.  m.,  and  about 
11  o'clock  p.  M.  the  next  night  the  destruction 
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of  the  insured  property  occurred.  The  ques- 
tion was  whether  there  was  increased  risk  be- 
cause of  these  stoves  at  the  time  of  the  fire,  and 
it  was  held,  following  the  Wetmore  Case: 
"The  true  construction  of  a  clause  like  this 
was  that  the  policy  became  inoperative  only 
while  the  increased  risk  was  in  existence,  and 
when  it  terminated  the  liability  of  the  company 
would  recommence."  The  Schmidt  Case  was 
followed  by  Insurance  Co.  of  N.  A.  v.  McDow- 
ell, 50  111.  120.  99  Am.  Dec.  497,  where  it  was 
held:  "It  is  likewise  insisted  that  as  to  a  por- 
tion of  these  policies,  appellees,  by  making 
repairs  on  the  property  after  the  Insurance  was 
effected,  have  violated  one  of  the  conditions 
which  prohibited  them  from  doin^  any  act 
which  should  increase  the  hazard.  In  the 
case  of  New  England  F,  &  M.  Ins.  Go.  v.  Wet- 
mare,  82  111.  245,  it  was  held  that  an  increase 
of  the  hazard  only  suspended  the  policy,  dur- 
ing the  continuance  of  the  increased  hazard, 
and  when  it  terminated  the  liability  of  the 
company  commenced.  This  rule  was  recog- 
nized and  applied  in  the  case  of  Schmidt  v. 
Peoria  Marine  db  F.  Ins.  Co.  41  III.  295.  If 
the  hazard  was  increased  by  making  those  re- 

gairs,  it  had  fully  terminated,  and  the  liability 
ad  recommenced  long  before  the  fire  oc- 
curred." In  the  case  of  Insurance  Co.  of  N. 
A.  V.  Garland,  108  111.  220,  the  policy  con- 
tained this  provision:  "If  the  assured  shall  al- 
low the  building  herein  insured  to  become  va- 
cant or  unoccupied,  and  so  remain,  .  .  .  unless 
the  consent  of  this  company  be  indorsed  here- 
on ,  this  policy  shall  become  void . "  For  a  long 
time  before  the  fire  which  destroyed  the  in- 
sured building  it  had  been  vacant,  and  was  at 
the  time  of  its  destruction,  and  it  was  held 
there  could  be  no  recovery.  It  was  also  said: 
'*It  is  well  settled,  if  the  company  should  not 
exercise  this  power  [to  declare  the  policy  for- 
feited] while  the  assured  is  in  default,  and  the 
premises  should  again  become  occupied,  its 
right  to  do  so  would  cease,  and  its  liability  on 
the  policy  would  again  attach."  This  princi- 
ple is  also  sustained  by  Germania  F.  Ins,  Co, 
V.  Klewer,  129  111.  599.  We  are  asked  to  over- 
rule these  decisions  as  not  being  in  line  with 
the  current  of  authority.  These  decisions, 
while  in  confiict  with  the  courts  of  New  York 
and  some  other  states,  have  so  long  been  the 
rule  in  this  state  that  we  are  not  disposed  to 
qualify  or  in  any  manner  depart  from  the  rule 
announced  therein.  That  rule  is,  though  there 
be  a  change  of  risk  by  reason  of  an  increased 
hazard  which  would  avoid  the  policy  if  de- 
clared forfeited  by  the  company,  yet,  where 
the  company  has  not  declared  the  policy  for- 
feited, and  the  cause  for  the  increased  hazard 
no  longer  exists,  and  there  is  no  increased  haz- 
ard by  reason  of  former  changed  conditions, 
then,  the  policy  being  for  insurance  for  a  cer- 
tain period,  the  contract  of  insurance  will  be 
construed,  and  the  fact  determined  whether 
there  was  increased  risk  at  the  time  of  the  fire 
which  in  any  manner  was  conducive  to  the 
loss.  If  a  loss  occurs  during  the  increased 
hazard,  a  recovery  will  be  defeated.  If  a 
former  increase  of  hazard  has  ceased  to  exist, 
and  that  increase  of  hazard  at  that  former  time 
in  no  way  has  affected  the  risk  when  the  loss 
occurs,  no  reason  exists  why  a  forfeiture  should 
result  from  a  cause  which  occasions  no  dam- 
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age.  The  iDSurance  companies  insert  clauses 
and  conditione  for  their  own  protection,  and 
dictate  their  terms  and  on  every  principle  of 
construction  such  clauses  are  construed  most 
strongly  against  those  who  dictate  and  insert 
them.  No  violence  is  done  the  language  used 
by  the  construction  we  have  adopted,  and  no 
injustice  is  done  either  party  to  the  contract. 

It  never  has  been  held  by  this  court  that,  if 
the  change  of  condition  has  effected  results 
which  continue,  and  cause  an  increase  of  haz- 
ard to  exist  at  the  time  the  property  is  de 
slroyed,  the  removal  of  the  cause  of  the  in- 
crease of  hazard  would  prevent  the  company 
from  showing  the  result  and  effect  of  the 
former  act  changing  conditions.  In  the  Wet- 
more  Caee,  it  wasneld:  "Even  if  it  was  an 
unauthorized  use  of  the  premises,  it  had  ceased 
long  before  the  fire.  But  the  question  of  in- 
crease of  risk  by  such  use  of  the  premises  was 
submitted  to  the  jury,  and  they  have  by  their 
flAding  ignored  the  claim  and  pretenses  of  the 
appellants,  and  believing  they  have  found  cor- 
rectly on  this  point,  we  are  not  disposed  to  dis- 
turb their  verdict."  In  the  Schmidt  Case,  it 
was  said  (p.  299):  "The  point  for  the  considera- 
tion of  the  jury  was,  not  whether  an  increase 
in  the  number  of  fires  in  a  building  does  or 
does  not  ordinarily  increase  the  risk,  but 
whether,  in  the  case  then  before  the  court,  the 
risk  to  the  building  at  the  time  it  was  de- 
stroyed at  11  o'clock  at  night  was  or  was  not 
increased  by  the  two  stoves,  in  one  of  which 
there  had  bieen  no  fire  for  eight  days,  and  in 
the  other  none  after  8i  o'clock  of  the  preced- 
ing morning."  Both  these  cases  recognize  the 
right  of  the  company  to  show  that  the  act  of 
the  assured  increased  the  hazard  at  the  time  of 
the  loss.  If  the  hazard  was  not  increased  at 
the  time  of  the  loss,  it  is  fatuous  to  say  that 
long  before  some  act  was  done  that  increased 
the  risk  then,  but  did  not  affect  the  risk  at  the 
time  of  the  loss.  Whether  there  was  any  in- 
crease in  the  hazard  which  affected  the  risk  at 
the  time  of  the  loss  was  a  question  of  fsct. 
If,  as  a  matter  of  fact,  there  was  no  increase  of 
hazard,  the  policy  was  in  force,  and  of  bind- 
ing effect,  and  the  plaintiff  bad  a  right  to  re- 
cover thereon.  This  construction  and  the  rule 
to  which  we  adhere  are  more  consonant  with 
sound  reason  than  is  the  rule  adopted  by  those 
courts  with  which  we  are  not  in  accord.  That 
a  recovery  on  a  policy  on  a  building  in  the 
center  of  the  burned  district  in  Chicago's  great 
fire  should  be  defeated  because  a  gallon  of 
gasoline  was  therein  kept  and  used  a  year  be- 
lore  that  time  does  not  commend  itself  as  a 
reasonable  rule.  If  the  policy  was  rendered 
void  by  that  act,  that  would  have  resulted, 
even  though  it  was  in  no  way  conducive  to  the 
loss. 

The  next  question  for  consideration  is,  Was 
the  evidence  of  the  witnesses  offered  there  as 
expert  testimony  admissible?  The  rule  is 
stated  (Rice,  Ev.  §  194):  "The  governing 
rule"  as  to  the  admission  of  expert  testimony 
"deduced  from  the  cases  permitting  the  opinion 
of  witnesses,  is  that  the  subject  must  be  one  of 
science  or  skill,  or  one  of  which  observation 
and  experience  have  given  the  opportunity  and 
means  of  knowledge  which  exists  in  reasons 
rather  than  descriptive  facts,  and  therefore 
cannot  be  intelligently  communicated  to  others 
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by  one  not  familiar  with  the  subject,  so  as  to 
possess  them  with  a  full  understanding  of  it" 
In  Cornish  v.  Farm  Building  F.  Ins.  Co.  74 
N.  Y.  295,  it  was  said:  "There  can  be  no 
doubt  that  the  judge  was  right  in  treating  the 
question  of  increase  of  risk  as  one  of  fact.  .  .  . 
The  authorities  are  not  so  harmonious  as  to 
whether  it  is  a  question  to  be  determined  by 
the  testimony  of  experts,  though  the  weight  of 
authority  is  in  favor  of  the  admission  of  such 
testimony  to  guide  the  jury  as  to  the  material- 
ity of  circumstances  affecting  the  risk,  espe- 
cially when  the  determination  of  the  question 
calls  for  a  degree  of  knowledge  not  likelv  to 
be  possessed  by  an  ordinary  jury."  In  Plant- 
ers' Mut,  Ins,  Co.  V.  Rowland,  66  Md.  286,  a 
case  where  the  rates  df  insurance  charged  upon 
burr  flouring  mills  and  roller  mills,  respect- 
ively, are  held  admissible  in  evidence,  to  be 
considered  in  connection  with  other  facts  in 
determining  the  question  whether  the  risk  was 
increased  by  changing  the  machinery  of  a  mill 
from  a  burr  to  a  roller  process,  the  court  said: 
"We  do  not  pean  to  say  that  the  rates  of  in- 
surance are  to  be  considered  a  decisive  test  as 
to  the  risk,  but  it  is  evidence  to  go  to  the  jury, 
to  be  considered  in  connection  with  other 
facts,  in  determining  the  question  of  increase 
of  risks."  Luce  v.  Dorchester  Mut.  F.  Ins,  Co. 
105  Mass.  297, 7  Am.  Rep.  522,  is  a  case  which 
further  exemplifies  the  rule  already  stated  in 
Rice  on  Evidence,  that  proof  by  experts  in  the 
business  of  insurance  is  admissible;  that  it  is 
the  usage  of  insurance  companies  generally  to 
charge  such  premiums.  The  court  said:  "But 
whether  such  a  change  in  the  occupation  is 
material  to  the  risk  might  also  be  tested  by  the 
question  whether  underwriters  generally  would 
cnars^e  a  higher  premium.  This  is  discussed 
in  Merriam  v.  Middlesex  Mut.  F,  Ins.  Co,  21 
Pick.  162.  82  Am.  Dec.  252:  "That  being  a 
matter  within  the  peculiar  knowledge  of  per- 
sons versed  in  the  business  of  Insurance,  testi- 
mony of  such  persons  upon  that  point  is  ad- 
missible. .  .  .  But  the  testimony  of  witnesses 
having  the  requisite  knowledge  and  experience 
that  it  was  the  custom  of  insurance  companies 
generally  to  charge  extra  premiums  upon 
dwelling  houses  intended  or  known  to  be  un- 
occupied was  competent."  Leitch  v.  Atlantic 
Mut,  Ins.  Co.  66  N.  Y,  100.  was  an  action 
upon  marine  insurance.  The  testimony  of  un- 
derwriters as  experts  was  held  admissible  upon 
the  question  of  materiality  of  circumstances 
affecting  the  risk,  and,  while  evidence  of  this 
kind  is  necessary  for  the  reason  that  the  fact 
is  not  sufficiently  obvious  to  enable  the  court 
to  decide  it  without  such  aid.  the  testimony  is 
to  be  treated  the  same  as  that  in  reference  to 
any  other  fact,  and,  if  there  is  no  conflict,  the 
fact  of  materiality  or  immateriality  must  be 
held  as  the  witness  testified.  The  court  said : 
"It  is  well  settled  that  the  testimony  of  ex- 
perts, and  especially  of  underwriters,  as  such, 
IS  admissible  upon  the  question  of  materiality 
of  circumstances  affecting  the  risk.  This  was 
so  decided  in  M'Lanahan  v.  Universal  Ins,  Co. 
26  U.  S.  1  Pet.  170,  8  L.  ed.  98;  8  Kent.  Com. 
284.  When  evidenceof  this  character  is  necessa- 
ry for  the  reason  that  the  fact  is  not  sufficiently 
obvious  to  enable  the  court  to  decide  it  with- 
out aid,  the  testimony  is  to  be  treated  as  the 
testimony  of  credible  witnesses  upon  any  other 
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iact;  and,  if  there  is  do  conflict,  the  fact  of 
materiality  or  immateriality  must  be  held  as 
all  the  witnesses  testified.  If  there  is  differ- 
•ence  of  opinion,  it  then  becomes  a  question  of 
fact  for  the  jury/'  This  principle  is  sustained 
in  German- American  Ins.  Co.  v.  Steiger,  109 
III.  254;  ScJimidt  v.  Pe&ria  Marine  dh  F,  Ins,  Co. 
supra.  The  rule  deducible  from  these  opin- 
ions is  that,  where  a  policy  of  fire  insurance 
provided  against  an  increase  of  risk,  expert 
testimony  is  admissible  where  the  question  of 
materiality  of  circumstances  as  affecting  the 
risk  arises,— especially  where  its  determination 
■calls  for  a  degree  of  knowledge  not  likely  to  be 
possessed  by  an^rdinary  Jury.  We  hold  the 
expert  testimony  should  have  been  admitted, 
and  it  was  error  in  the  trial  court  to  refuse  to 
consider  the  same. 

What  we  have  here  said  sufficiently  disposes 
of  the  question  on  the  holdings.  For  error  in 
excluding  and  refusing  to  consider  the  expert 
testimony  the  Judgments  of  the  appellate  court 
of  the  second  district  and  of  the  circuit  court 
•of  La  Salle  county  are  each  reversed,  and  the 
•cause  remanded. 

Reversed  and  remanded. 

Cartwrif^ht,  J.,  took  no  part. 


CHICAGO  &  ALTON  RAILROAD  COM- 
PANY,  Appt., 

V. 

Edward  A.  MULFORD  et  al. 

(102  ni.  622.) 

1.  A  railroad  company  which  sells  a 
quantity  of  coupon  tickets  over  its 
own  and  connecting  roads*  to  brokers, 
under  the  representation  that  they  can  make  a 
throug'h  rate  less  than  the  regular  through  Irate 
by  addiDg  the  local  rate  beyond  the  termina- 
tion of  such  tickets,  is  not  liable  to  such  brokers 
because  of  the  refusal  of  a  connecting'  company 
to  honor  such  tickets,  as,  in  the  absence  of  any 
contract  other  than  the  mere  sale  of  tickets,  the 
coupons  are  to  be  regarded  as  distinct  tickets  for 
each  road,  sold  by  the  first  company  laslagent 
for  the  others. 

8*  The  statements  on  tickets  sold  by 
one  railroad  company  bearing  coupons 
good  over  connecting  roads,  "  issued  "  by  such 
company  and  *'Gk>od  for  one  first-class  pas- 
sage,^^  do  not  constitute  a  contract  by  the  sell- 
ing company  to  transport  the  holder  over  tne 
connecting  roads,  so  , as  to  make  it  liable  for 
failure  of  the  latter  roads  to  honor  the  tickets. 

3.  It  is  not  necessary  to  relieve  a  railp 
road  company  sellinfi^  tickets  bearing: 
coupons  for  transportation  over  connecting 
roads  from  liability  for  failure  of  such  connect- 
ing roads  to  honor  such  coupons,  that  the  tick- 
ets should  contain  anything  to  negative  a  con- 
tract by  the  selling  company  for  the  entire 
Journey,  as  there  is  no  presumption  that  it  acts 
otherwise  than  as  agent  for  the  connecting 
companies. 


Note.— For  other  important  cases  as  to  the  rights 
of  passengers  on  connecting  roads,  see  Harris  v. 
Howe  (Tex.)  6  L.  R.  A.  777:  Gulf,  C.  &  8.  F.  K.  Co.  v. 
Looney  (Tex.)  16  L.  R.  A.  471;  Atty.  Gen.  v.  Old  Col- 
ony B.  Co.  (Mass.)  22  L.  R.  A.  112. 
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4.  A  railroad  company  by  selling:  tick- 
ets bearing  coupons  for  transportation 
over  connecting  lines  does  not  impliedly  con- 
tract that  such  tickets  will  be  recognlased  and  hon- 
ored by  such  connecting  lines,  but  merely  that 
it  is  the  agent  of  such  lines,  and  has  authority 
to  Issue  such  tickets. 

6.  The  fiact  that  each  of  two  connecting 
railroads  sells  thronirh  tickets,  ta  king  its 
own  share  of  the  price  according  to  its  mileage, 
does  not  constitute  them  partners  so  as  to  ren- 
der the  selling  road  liable  for  failure  of  the 
connecting  road  to  honor  such  a  ticket. 

(May  12, 1886.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Appellate  Court.  First  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  value  of  certain  rail- 
road tickets.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  Brown  and  W.  E. 
Hui^hes  for  appellant. 

Messrs.  John  8.  Cooper  and  Ira  G. 
Wood  for  appellees. 

Cartrif^ht,  J.,  delivered  the  opinion  of 
the  court: 

Appellees  recovered  a  judgment  of  $10,- 
854.60  in  the  circuit  court  of  Cook  county  in 
an  action  of  assumpsit  against  appellant  for  the 
value  of  certain  coupons  for  passage  over  the 
Lake  Erie  &  Western  Railway  and  the  Ohio 
Central  Railroad,  attached  to  passenger  tickets 
sold  by  appellant  to  appellees.  From  that 
judgment  an  appeal  was  taken  by  appellant  to 
the  appellate  court,  which  affirmed  the  judg- 
ment. The  cause  was  tried  before  the  court 
without  a  jury,  and  at  the  conclusion  of  the 
trial  the  defendant  entered  its  motion  to  ex- 
clude the  evidence  for  the  plaintiffs.  This 
motion  was  denied,  and  an  exception  was  taken. 
The  motion  was  in  the  nature  of  a  demurrer 
to  the  evidence,  and  that  it  was  proper  and 
in  apt  time  is  not  questioned.  It  admitted  all 
that  the  evidence  proved  or  tended  to  prove 
on  the  part  of  the  plaintiffs;  but  if  there  was 
no  evidence  legally  tending  to  prove  a  cause 
of  action  against  the  defendant,  it  should  have 
been  sustained.  The  undisputed  evidence 
tended  to  prove  the  following  facts.  Plaintiffs 
were  railroad  ticket  brokers,  having  offices  in 
various  cities  of  the  United  States.  In  1880, 
Mulford  had  charge  of  their  office  in  Chicago 
and  McEenzie  of  the  one  in  St.  Louis.  In 
the  fall  of  that  year  there  was  what  was  called 
a  "rate  war,"  in  which  defendant  was  en- 
gaged; and  tickets  were  being  sold  from  Kan- 
sas City,  Missouri,  to  different  points  on  the 
Lake  firie  ife  Western  Railway  for  $1.  The 
Wabash  Railwav  Company  was  selling  tickets 
from  Kansas  City  eastward  at  nominal  rates, 
thereby  taking  traffic  from  the  defendant, 
and  also  from  the  Lake  Erie  &  Western. 
Anticipating  that  the  rate  war  would  soon 
end,  the  defendant  desired  in  that  event  to  be 
able  to  compete  successfully  with  other  com- 
panies, and  decided  to  place  large  blocks  of 
tickets  on  the  market  prior  to  the  anticipated 
advance  of  rates.  Mr.  Mulford  was  in  In- 
dianapolis for  the  purpose  of  establishing  a 
ticket  office  there,  when  an  agent  of  defendant 
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called  upon  him,  aod  proposed  a  sale  of  tick- 
ets from  Kansas  City  east,  stating  tbat  defend- 
ant would  give  plaintiffs  rates  through  to  To- 
ledo and  Sandusky  so  low  tbat  by  adding 
the  local  rate  they  could  make  a  through  rate 
to  New  York  or  Boston  that  would  be  less 
than  tbe  regular  through  rate.  Thereafter 
negotiations  were  carried  on,  the  result  of 
which  was  that  plaintiffs  purchased  2,500 
tickets  for  the  aggregate  sum  of  $24,957.50 
from  Kansas  City,  over  defendant's  road,  to 
Bloomington,  and  from  that  place  over  the  Lake 
Erie  &  Western  Railway,  and  a  part  of  them 
also  over  tbe  Ohio  Central  Railroad.  These 
tickets  were  issued  by  tbe  defendant  under  an 
agreement  with  the  Lake  Erie  «fc  Western  Rail- 
way Company,  and  by  authority  from  that  road. 
The  Lake  Erie  &  Western  was  given  author- 
ity by  the  defendant  to  sell  tickets  westward 
from  points  on  its  road  over  defendant's  road, 
and  defendant  was  authorized  to  sell  tickets 
from  Kansas  City  eastward  over  the  Lake  Erie 
&  Western.  The  defendant  reported  the  sale 
to  the  Lake  Erie  &  Western,  and  settled  with 
that  company  for  the  proportion  of  the  mile- 
age to  which  it  was  entitled  under  the  arrange- 
ment. After  the  purchase  of  the  tickets,  plam- 
tiffs  put  them  on  sale  in  their  offices.  The 
rate  war  ended  in  the  spring  or  summer  of 
1882.  Plaintiffs  sold  the  tickets  to  their  cus- 
tomers, and  they  were  received  and  honored 
by  the  respective  roads  until  June  6,  1885, 
when,  the  Lake  Erie  &  Western  having  been 
placed  in  the  hands  of  a  receiver,  he  was  or- 
dered by  the  United  States  court  for  the  south- 
ern district  of  Illinois,  the  district  of  Indiana, 
and  the  northern  district  of  Ohio,  to  refuse  to 
accept  for  passage  over  the  road  any  of  the 
tickets  in  question.  Plaintiffs  had  sold,  prior 
to  that  time,  about  1,181  tickets,  and  had  on 
hand  about  1,819.  After  the  refusal  of  the 
receiver  of  the  Lake  Erie  &  Western  Railway 
to  honor  the  tickets,  the  coupons  for  that  road 
became  worthless,  and  those  for  the  Ohio  Cen- 
tral could  not  be  used  because  they  were  first 
in  order,  being  attached  at  the  head  of  the 
ticket.     After  that  time  plaintiffs  sold   that 

girt  of  the  tickets  between  Kansas  City  and 
loomington,  and  tbe  other  coupons  were  lost 
to  them.  In  this  way  they  disposed  of  all  the 
tickets  except  samples  for  use  in  this  suit. 
There  was  evidence  on  the  part  of  the  defend- 
ant that  plaintiffs  were  irformed  that  defend- 
ant was  acting  by  authority  of  the  Lake  Erie 
&  Western,  and  as  agent  for  that  company 
in  the  sale  of  tbe  tickets;  and  that  an  assur- 
ance of  such  authority  was  given  at  the  re- 
quest of  plaintiffs.  But  this  was  denied  by 
plaintiffs,  and  on  this  motion,  being  a  contro- 
verted question,  their  version  of  the  transac- 
tion is  to  be  adopted  as  to  such  question,  and  it 
is  to  be  considered  that  they  had  no  notice. 

The  question  raised  bv  the  motion  is 
whether  these  facts  rendered  defendant  legally 
liable  for  the  consequences  of  the  refusal  of 
the  receiver  of  the  Lake  Erie  &  Western  to 
perform  the  contract.  In  the  English  courts 
it  is  held  that  the  sale  of  a  ticket  by  a  rail- 
road company  over  its  own  and  connecting 
lines  is  evidence  of  a  contract  for  through 
carriage  to  the  destination;  and  that  the  com- 
pany making  the  sale  thereby  enters  into  a 
contract  tbat  renders  itself  liable  for  the  full 
85  L.  R.  A. 


journey.  In  this  country  the  decisions  are 
not  harmonious;  but  tbe  general  rule  is  stated 
in  the  American  &  English  Encyclopedia  of 
Law  (vol.  26,  p.  1086)  as  follows:  "But  the 
doctrine  founded  in  reason,  and  best  supported 
by  authority  in  this  countiy,  is,  that  in  the  ab- 
sence of  a  contract  making  it  responsible,  the 
carrier  in  selling  the  ticket  acts  merely  as  the 
agent  of  the  other  lines,  and  there  is  no  extra 
terminal  liability;  tbe  rights  of  the  passenger 
and  the  duty  and  responsibility  of  the  sev- 
eral companies  over  whose  roads  he  is  enti- 
tled to  passage,  being  the  same  as  if  he  had 
purchased  a  ticket  at  the  office  of  each  com- 
pany constituting  the  through  Wne. "  The  rule  is 
also  stated  in  2  Redfield,  Railways,  §201,  as 
follows:  "These  through  tickets  in  the  form  of 
coupons  which  are  purchased  of  tbe  first  com- 
pany, and  which  entitle  the  persons  holding^ 
them  to  pass  over  successive  roads,  with  ordi- 
nary passenger  baggage,  sometimes  for  thou- 
sancls  of  miles,  in  this  country,  import  com- 
monly no  contract  with  the  first  company  ta 
carry  such  person  beyond  the  line  of  their 
own  road.  They  are  to  be  regarded  as  dis- 
tinct tickets  for  each  road,  sold  by  tbe  first 
company  as  agents  for  the  others,  so  far  as 
the  passenger  is  concerned,"  etc.  This  rule 
has  been  adopted  by  this  court.  Pennsylvania 
R.  Co.  V.  Connell,  112  111.  295;  Chicago  <fe  A. 
R,  Co.  Y.Dnmser,  161  111.190.  It  is  insisted 
that  this  court,  in  the  case  of  Illinois  C.  R, 
Co.  V.  Copeland,  24  111.  382,  76  Am.  Dec.  749^ 
held  that  a  railroad  company  selling  through 
tickets  over  its  own  and  other  roads  became 
responsible  for  the  carriage  of  the  passenger 
to  the  end  of  the  route.  That  was  a  suit 
for  the  value  of  baggage  lost,  which  was 
checked  by  the  railroad  company  from  Chi» 
cago  to  St.  Louis.  A  brass  check  was  given 
for  the  trunk  deliverable  at  St.  Louis,  and  the 
company  giving  the  check  was  held  liable. 
In  the  subsequent  case  of  Cliicago  <fe  R.  I.  R. 
Co.  V.  Fahey,  52  111.  81,  4  Am.  Rep.  587,where 
a  ticket  was  given  for  passage  over  several 
roads,  it  was  held  that  the  company  that  lost 
the  baggage  would  be  liable,  and  that  the  recog- 
nition of  the  ticket  was  a  recognition  of  the 
agency  of  the  road  that  sold  it.  In  that  case 
the  rule  as  now  existing  with  reference  tx> 
passengers  was  recognized  with  regard  to 
baggage.  But  a  distinction  has  been  made 
between  the  liability  in  the  case  of  baggage 
and  passengers,  and  the  liability  for  the  loss 
of  baggage  has  sometimes  been  held  to  be  the 
same  as  in  other  cases  of  the  carriage  of 
goods.  2  Redf.  Railways,  §  201.  And  there 
may  be  reasonable  grounds  for  such  a  dis- 
tinction, although  the  carriage  of  the  baggage 
is  merely  incident  to  that  of  the  passenger.  In 
such  case  the  railroad  company  takes  the 
baggage  into  its  own  possession  and  control,, 
and  a  check  is  given  which  may  be  regarded 
as  a  single  contract  on  the  part  of  the  com- 
pany to  deliver  the  goods  at  the  place  of  des- 
tination. Besides,  necessity  might  require 
such  a  rule,  since  any  other  would  impose 
upon  the  passenger  the  necessity  of  looking 
after  his  baggage,  and  examining  it  at  each 
change  from  one  road  to  another.  It  would 
often  be  practically  impossible  to  do  that, 
or  to  prove  where,  or  by  whose  negligence, 
the  loss  occurred. 
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It  is  not  necessary,  in  this  case  to  determine 
what  the  rule  would  be  with  respect  to  a  loss  of 
baggage,  as  it  is  not  involved.  But  it  is  settled 
what  the  contract  is  in  the  case  of  passengers, 
and,  if  it  is  otherwise  in  the  case  of  baggage,  it 
rests  upon  some  distinction  arising  out  of  the 
nature  of  the  difiFerent  contracts.  If,  then,  the 
defendant  could  be  held  liable  as  principal,  it 
must  be  because  of  some  contract  other  than 
that  arising  from  the  mere  sale  of  tickets.  The 
only  thing  outside  of  the  tickets  themselves 
upon  which  any  claim  is  based  that  there  was  a 
contract  by  defendant  for  carriage  over  the  other 
roads  consists  in  the  statement  made  in  India- 
napolis bv  the  agent  of  defendant,  and  given 
above.  This  was  offered  as  an  inducement  to 
the  plaintiffs  to  buy  the  tickets,  but  it  had  no 
tendency  to  alter  the  contract  implied  by  the 
law.  There  was  nothing  in  the  statement 
as  to  defendant  being  principal  or  agent  in  the 
transaction,  and  nothing  which  could  lead 
plaintiffs  to  suppose  that  the  contract  was  other 
than  the  law  would  imply.  The  cheapness  of 
the  tickets  could  not  even  raise  a  supposition 
as  to  the  character  in  which  they  were  issued  or 
sold.  Whatever  the  price  may  have  been,  the 
plaintiffs  knew  that  the  ticket,  when  issued, 
would  have  coupons,  and  the  last  one,  to  be 
first  taken  off,  would  read  over  the  Chicago  & 
Alton,  and  the  next  over  the  Lake  Erie  &  West- 
ern, and  a  part  of  them  would  also  have  cou- 
pons over  the  Ohio  Central.  They  admittedly 
Knew  that  the  Lake  Erie  &  Western  Railway 
was  an  independent  line,  startine  from  Bloom- 
in  gton  and  going  to  Muncie,  Indiana,  as  testi- 
fied; and  that  it  was  not  run  or  managed  by  the 
defendant.  But  it  is  said  that  the  tickets  them- 
selves were  such  as  to  render  the  defendant 
liable.  On  the  heading  of  the  tickets  was  the 
following:  ''Issued  by  Chicago  &  Alton  R.  R. 
Qood  for  one  first-class  passage  to  station 
stamped  in  margin  of  attached  coupon."  And 
-  it  is  urged  that  this  makes  the  ticket  a  contract 
to  transport  the  holder  over  the  Lake  Erie  & 
Western.  The  coupons  for  passage  over  the 
Lake  Erie  &  Western  contained  the  following: 
"Issued  by  Chicago  &  Alton  R.  R.  Lake  Erie 
&  Western  R.  R."  At  the  bottom  of  the  cou- 
pons  was  the  following:  '*  Via  C.  &  A.,  L.  E. 
&  W."  On  the  coupons  for  passage  over  the 
Ohio  Central  Railroad  there  was  **  Issued  by 
Chicago  &  Alton  R.  R  Ohio  Central  Rail- 
road;" and  on  the  bottom  of  the  coupons:  Via 
C.  &  A.,  L.  E.  &  W.,  O.  C."  The  statement  on 
the  tickets  and  Coupons,  "Issued  by  the  Chi- 
cago &  Alton  Railroad,"  added  nothing  to  the 
fact.  They  were  so  issued  to  the  knowledge 
of  all  the  parties,  and  the  statement  did  not 
tend  to  show  in  any  manner  in  what  capacity 
they  were  so  issued.  We  do  not  see  how  the 
statement,  "Qood  for  one  first-class  passage," 
affected  the  contract.  Ordinarily,  a  ticket  is  a 
mere  token  or  voucher.  Burdick  v.  People,  149 
111.  600,  24  L.  R.  A.  152;  Chicago  d  A, 
R.  Co.  V.  Dumser,  supra.  It  is  necessary 
in  any  ticket  to  show  what  it  is  for.  These 
tickets  were  issued  for  first-class  passage 
from  Kansas  Citv  to  the  designated  station,  and 
this  clause  was  placed  on  the  tickets  to  indicate 
for  what  purpose  they  were  intended  to  be 
used.  There  were,  in  addition,  the  names  of 
the  connecting  railroads  upon  the  coupons, 
showing  over  what  roads  they  were  good;  and 
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there  was  nothing  upon  the  tickets  regarding 
the  contract  which  could  change  the  rule  or 
presumption  of  law. 

It  is  suggested  that  there  is  nothing  on  the 
ticket  to  negative  the  claim  that  defendant  con- 
tracted for  the  entire  journey.  But  it  is  not 
necessary  that  there  should  be  anything  of  that 
kind,  unless  there  is  some  presumption  to  the 
contrary  to  be  negatived.  The  only  purpose 
of  a  statement  that  the  ticket  is  sold  by  the 
company  as  agent  for  the  other  companies 
would  be  to  meet  and  overcome  some  presump- 
tion that  the  defendant  acted  in  a  different  ca- 
pacity. Under  the  rule  before  stated,  in  force 
in  this  state,  such  a  statement  is  wholly  un- 
necessary, and,  if  made,  would  add  nothing  ta 
the  contract.  It  is  never  necessary  to  insert  in 
a  contract  that  which  the  law  implies.  It 
might  operate  as  a  notice,  but  is  not  necessary. 
Income  cases  where  it  has  been  held  that  the 
seller  of  the  ticket  contracts  for  the  entire  jour- 
ney, the  fact  that  there  was  a  limitation  or  notice 
upon  the  ticket  that  the  seller  acted  merely  as 
agent,  and  was  not  responsible  beyond  its  own 
line,  was  not  regarded  as  binding  upon  the 
passenger.  In  such  cases  the  contract  has  been 
held  not  limited  by  any  statement  or  printed 
matter  on  the  ticket  not  signed  by  the  pass- 
enger. There  is  no  evidence  provmg  or  tend- 
ing to  prove  that  there  was  any  contract  except 
such  as  would  be  implied  by  law.  It  is  urged, 
however,  that  the  defendant  is  liable  under  the 
rule  of  law  stated,  although  it  incurred  no  extra 
terminal  responsibility  by  the  sale  of  tickets. 
The  claim  under  this  head  is  that  defendant 
undertook,  in  a  sale  of  the  tickets,  that  they 
should  be  recognized  and  honored  by  the  Lake 
Erie  &  Western  Railway  Company  as  good  for 
transportation  over  its  hne.  The  only  way  in 
which  the  Lake  Erie  &  Western  Railway  Com- 
pany could  recognize  and  honor  the  tickets  was 
by  carrying  the  passengers;  in  other  words,  by 
performing  the  contract.  And  this  would  l>e 
making  an  agent  responsible  that  his  principal 
should  recognize  the  agency  and  carry  out  the 
contract.  That  is  not  the  liability  of  an  agent. 
An  agent  does  impliedly  contract  that  he  is  an 
agent,  and  has  authority  to  do  the  act.  But  in 
this  case  there  is  no  question  that  such  was  the 
fact.  The  tickets  were  issued  by  authority  of 
the  Lake  Erie  &  Western,  and  were  recognized 
and  honored  by  it;  and  they  were  refused  only 
after  four  years  and  a  half  from  their  purchase, 
and  then  not  on  the  ground  that  they  were 
issued  without  authority,  or  because  the  defend- 
ant was  not  a  duly  constituted  agent.  There 
was  no  breach  of  the  implied  contract  that  the 
agency  existed.  The  case  of  Hudson  v.  Kansas 
P.  R.  Co.  8  McCrary,  249,  9  Fed.  Rep.  879,  is 
cited  upon  that  question.  In  that  case  tickets 
had  been  issued  by  the  Missouri  Pacific  Rail- 
way Company  for  passage  over  its  road  with 
coupons  over  the  defendant's  road  and  the 
Denver  &  Rio  Grande;  and  the  defendant 
company,  which  did  not  sell  the  tickets,  was 
held  liable  because  the  Denver  &  Rio  Qrande 
refused  to  carry  the  passengers.  On  motion 
for  a  new  trial  Hullett,  J.,  said  the  evidence 
showed  that  the  coupons  on  the  Rio  Grande 
could  not  be  used  and  were  not  intented  to  be 
used,  when  issued,  and  defendant  knew  it,  and 
for  some  time  had  redeemed  them  on  presenta- 
tion by  paying  the  cost  of  a  ticket  or  furnishing 


^2 


Illinois  Supreme  Court. 


Mat, 


a  ticket  in  place  of  a  coupon.  There  was  in 
fact  no  agency,  and  defendant  had  recognized 
-a  liability  by  redeeming  the  coupons  as  pre- 
sented. That  decision  did  not  rest  upon  the 
ground  that  the  company  selling  the  ticket  was 
the  principal,  and  we  do  not  regard  it  as  sus- 
taining the  claim  made  in  this  case.  Under 
the  proof  in  that  case  one  of  the  connecting 
companies  for  which  a  coupon  was  attached  to 
the  tickets  was  treated  as  liable  on  the  whole 
contract.  That  defendant  might  have  made  a 
contract  for  the  carriage  of  passengers  over 
the  entire  line,  where  its  road  was  a  part  of  the 
Toute,  is  not  doubted;  but  the  evidence  did  not 
tend  to  prove  that  any  such  contract  had  been 
made. 

It  is  suggested  that  the  defendant  might  be 
liable  on  the  ground  of  a  partnership  between 
It  and  the  Lake  Erie  &  Western.    But  the 


evidence  does  not  tend  to  prove  partnership. 
The  fact  that  each  road  sells  through  tickets, 
taking  its  own  share  of  the  price  according  to 
its  mileage,  does  not  constitute  them  partners. 
25  Am.  &  Eng.  Enc.  Law.  p.  1087.  And  cor- 
porations cannot  enter  into  partnership  with 
each  other.  BMop  v.  American  Preservers*  Co. 
157  111.  284. 

There  were  other  questions  in  the  case,  but 
as  there  was  no  evidence  tending  to  prove  any 
contract  different  from  that  implied  by  law, 
the  conclusion  that  defendant  was  not  liable 
cannot  be  escaped,  and  the  motion  of  the  de- 
fendant should  have  been  sustained.  The  judg- 
ment of  the  appellate  and  circuit  courts  will  be 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Rehearing  denied  October  18,  1896. 


WASHINGTON  SUPREME  COURT. 


Be   ESTATE  OF   George  H.  HEILBRON, 
Deceased. 


<3UARANTEE    LOAN   &   TRUST    COM- 
PANY, Respt., 

V. 

•George  F.  FAY  etal,,  Exrs.  of  George  H. 
HeilbroD,  Deceased,  AppU, 

(14  Wash.  5d6) 

A  statute  azemptiimf  the  proceeds  of 
life  insurance  policies  from  liability  for 
debts  of  the  insured  cannot  be  given  a  retroactive 
operation  without  unconstitutionally  impairlnsr 
vested  riffhts. 

(May  21,1896.) 

APPEAL  by  defendants  from  a  decree  of 
the  Superior  Court  for  King  County  in 
favor  of  petitioners  in  a  proceeding  to  enforce 
payment  of  a  legacy  under  the  will  of  George 
H.  Heilbron,  deceased.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  C.  Strudwick,  for  appellants: 

This  statute  is  prospective  in  its  operation, 
and  not  retrospective. 

Endlich.  Interpretation  of  Statutes.  §  271; 
Sutherland,  Stat.  Constr.  §  464:  Jones  v.  Ogle 
L.  R.  8  Ch.  192;  Taylor  v.  Mitchell,  57  Pa. 
209;  Mullock  v.  8ouder,  5  Watts  &  S.  198: 
Opinion  of  the  Justices,  41  N.  H.  553. 

The  said  act  of  March  20,  1895.  if  intended 
by  the  legislature  to  operate  retroactively,  and 
to  exempt  the  proceeds  of  life  insurance  taken 
out  bj  the  decedent  prior  to  its  enactment  from 
liability  for  debts  contracted  prior  to  said  date, 
is  unconstitutional  and  void,  because  it  im- 
pairs the  obligation  of  contracts. 

Felrath  v.  Sc/tojtJUld,  76  Ala.  199,  52  Am. 


Rep.  319;  Fearn  v.  Ward,  65  Ala.  88;  Cole  v. 
Marple,  98  111.  58,  88  Am.  Rep.  88;  Gunn  ▼. 
Barry,  82  U.  8.  15  Wall.  610,  21  L.  ed.  259; 
Edwards  v.  Kearzey,  96  U.  S.  595,  598.  24  L. 
ed.  798,  795;  Cooley,  Const.  Lim.  5th  ed.  p.  850. 

If  the  impairment  of  the  obligation  of  the 
contract  is  produced,  it  is  immaterial  whether 
it  is  done  by  acting  on  the  remedy,  or  directly 
upon  the  contract  itself.  In  either  case,  it  is 
prohibited  by  the  Constitution. 

BronsonY.  Kinzie,  42  U.  S.  1  How.  811, 11 L. 
ed.  143;  Oreen  v.  Biddie,  21  U.  S.  8  Wbeat.  1, 
5  L.  ed.  547;  Edwards  v.  Kearzey,  96  U.  S.  601, 
24  L.  ed.  796. 

One  of  the  tests  that  a  contract  has  been  im- 
paired, is  that  its  value  has,  by  legislation, 
been  diminished. 

Planters*  Bank  v.  SJiarp,  47  U.  S.  6  How. 
801,  12  L.  ed.  447;  Edwards  v.  Kearzey,  supra. 

There  is  a  distinction  between  a  policy  ef- 
fected by  and  payable  to  the  insured,  or  his 
executors,  and  a  policy  effected  by  the  insured, 
but  payable  by  its  terms  to  some  third  person ; 
as,  for  instance,  the  wife  or  child  of  the  in- 

Central  Nat.  Bank  v.  Bume,  128  U.  8.  195, 
204.  206,  82  L.  ed.  370,  875.  376. 

The  policies  in  question  were  effected  by 
Mr.  Heilbron  and  were  payable  to  his  execu- 
tors. They  were,  therefore,  in  Mr.  Heilbron's 
lifetime,  and  at  the  time  of  the  contracting  of 
these  debts  his  property. 

2  Woerner,  American  Law  of  Administra- 
tion, pp.  647,  1076;  Union  Mvt  L.  Ins.  Co.  v. 
Stevens,  19  Fed.  Rep.  671;  1  Woerner,  Ameri* 
can  Law  of  Administration,  p.  201. 

The  consideration  that  the  law  objected  to 
has  reference  to  property  to  be  acquired  in  the 
future  does  not  renaer  such  a  law  less  obnox- 
ious to  the  constitutional  objection. 


NOTB.— For  exemption  of  proceeds  of  life  Insur- 
ance, see  also  Brown  v.  Balfour  (Minn.)  12  L.  K.  A. 

As  to  the  effect  of  a  retroactive  statute  upon  the 
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V.  Crawinshield,  17  U.  8.  4  Wheat. 
122, 198, 4  L.  ed.  529,  549;  Johnson  v.  FUteher, 
U  Miss.  628,  28  Am.  Rep.  888. 

Where  a  pecson  has  taken  out  policies  of  in- 
surance upon  his  life  for  the  benefit  of  his  es- 
tate, as  against  creditors,  his  assign  men  t»  when 
insolvent,  of  such  policies,  to  or  for  the  bene- 
fit of  wife  and  children,  or  either,  constitutes 
a  fraudulent  transfer  of  assets  within  the  stat- 
ute. 

Central  Nat.  Bank  v.  Huine,  128  U.  S.  195. 
204,  32  L.  ed.  370,  375;  ElUotVs  Appeal  50 
Pa.  75,  88  Am.  Dec.  526;  Burton  v.  Farinholt, 
86  N.  C.  260. 

A  law  is  to  be  judged,  not  by  what  has  been 
done  under  it.  but  what  may,  by  its  authority, 
be  done  under  it. 

Stuart  V.  Palmer,  74  N.  Y.  183,  80  Am, 
Rep.  289;  Rice  v.  Smith,  72  Miss.  42;  Foster  v. 
Bp-ne,  76  Iowa,  295. 

Messrs.  Preston  St  Albertson*  for  re- 
spondent: 

The  operation  given  to  the  statute  is  not  of 
retrospectiye  character  in  the  sense  of  the  rule 
of  construction  invoked.  The  policy  holder 
did  not  die  until  two  weeks  after  the  act  took 
effect,  and  of  course  there  were  no  proceeds 
of  these  policies  until  after  his  death. 

Thompson  v.  Cundif,  11  Bush,  578;  Suther- 
land, Stat.  Constr.  §  468. 

Respondent  as  assignee  of  the  legatee  under 
the  will  of  course  is  entitled  to  all  of  his  rights. 

Kelley  v.  Mann,  56  Iowa,  625;  Coates  v. 
Worthy,  72  Miss.  575;  Rison  v.  Wilkerson,  8 
Sneed,  568;  Hubbard  v.  Turner,  93  Ga.  752.  80 
L.  R.  A.  593. 

Where  the  beneficiary  is  designated  either 
by  the  poHcy  or  the  statute  the  person  insured 
could  not  even  by  his  will  make  a  contrary 
disposition  of  the  fund,  which  illustrates  the 
jealousy  of  the  law  in  securing  to  beneficiaries 
of  policies  their  interests  therein. 

Central  Nat.  Bank  v.  Hume,  128  U.  8.  206, 
82  L.  ed.  875. 

It  does  not  appear  that  Mr.  Heilbron  was 
insolvent  at  any  time.  The  inability  of  his  es- 
tate to  meet  his  debts  may  be  due  to  deprecia- 
tion of  his  property  since  his  death.  But  the 
fact  of  insolvency  has  no  bearing  on  the  ques- 
tion in  any  event. 

Central  Nat.  Barik  v.  Hume,  128  U.  8.  209, 
32  L.  ed.  876:  Elliott  v.  Bryan.  64  Md.  368; 
Brown  v.  Balfottr,  46  Minn.  68,  12  L.  R.  A. 
378;  Hubbard  v.  Turner,  supra;  Harvey  v. 
Harrison,  89  Tenn.  470. 

Statutes  of  mercy  and  benevolence,  such  as 
the  one  under  consideration,  are  always  liber- 
ally construed,  to  extend  rather  than  restrict 
the  benefits  conferred. 

Tates  County  Nat.  Bank  v.  Carpenter, 119  N. 
T.  550,  7  L.  R.  A.  557;  Potter's  Dwarr.  Stat. 
286,  287;  Sutherland,  Stat.  Constf.  §422:  1 
Preem.  Executions,  p.  605;  Cole  v.  Marple,  98 
111.  58,  38  Am.  Rep.  83;  Felrath  v.  Schonfietd, 
76  Ala.  199,  52  Am.  Hep.  819. 

The  act  will  be  upheld  unless  it  is  plainly 
void. 

Cooley,  Const.  Lim.  pp.  197-201:  Walkers, 
Cincinnati,  21  Ohio  St.  14,  8  Am.  Rep.  24. 

Even  in  the  case  of  ordinary  exemptions 
there  is  no  constitutional  objection  to  such  an 
increase  thereof  as  shall  not  take  away  or  sub^ 
atantially  impair  the  remedy,  "nor  to  such 
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modifications  being  made  applicable  to  con- 
tracts previously  entered  into. 

Cooley,  Const.  Lim.  pp.  346-848. 

But  whatever  may  have  been  the  value  of 
these  policies  when  the  act  was  passed,  the  in- 
terest of  the  insured  therein  was  then  abso- 
lutely beyond  the  reach  of  any  remedy  or  legal 
process  the  creditors  might  have  invoked. 
Unless  they  then  possessed  a  remedy  for  the 
enforcement  of  their  claims  as  against  said 
policies,  of  course  they  were  not  deprived  of 
any  remedy  by  the  passage  of  the  act. 

Baron  v.  Brummer,  100  N.  Y.  872. 

The  interest  of  a  woman  under  the  former 
dower  law  in  lands  of  her  husband  prior  to  his 
death  is  so  inchoate  and  contingent  that  it 
could  be  constitutionally  abolished. 

Hamilton  v.  Hirseh,  2  Wash.  Terr.  228; 
Richards  v.  Bellingham  Bay  Land  Co.  47  Fed. 
Rep.  854. 

But  the  interest  of  a  widow  in  lands  of  her 
deceased  husband,  after  assignment  of  dower, 
was  a  life  estate  subject  to  her  disposal  and 
liable  for  the  payment  of  her  debts,  just  as  any 
other  life  estate. 

Summers  v.  Babb,  18  111.  485;  Tompkins  v. 
Fonda,  4  Paige,  448. 

Insurance  policies  are  rarely  taken  out  for 
the  benefit  of  creditors,  but  beneficiaries  having 
some  intimate  or  dependent  relation  to  the  in- 
sured are  usually  had  in  mind.  Where  any 
doubt  arises  from  the  terms  of  the  policy  as  to 
the  intent  of  the  insured  with  regard  to  the  ap- 
plication of  the  proceeds  that  doubt  is  resolved 
by  the  courts  aeainst  the  creditors. 

Hubbard  v.  Turner,  93  Ga.  752,  80  L.  R.  A. 
598;  Griswold  v.  Sawyer,  125  N.  Y.  411;  Cole 
V.  Marple,  98  III.  66,  88  Am.  Rep.  88. 

The  fact  that  the  amount  to  be  exempted  is 
not  limited  by  the  statute  does  not  take  from 
its  force. 

Harvey  v.  Harrrison,  89  Tenn.  470. 

Gordon,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  tried  in  the  superior  court 
for  King  county,  and  findings  of  fact  and 
conclusions  of  law  were  duly  made.  No  ex- 
ceptions were  taken  to  any  of  the  findings  of 
fact,  and  it  appears  therefrom  that  the  appel- 
lants are  executors  of  the  last  will  of  one 
George  H.  Heilbron,  who  died  on  the  5th  of 
April,  1895,  leaving  in  force  two  life  insurance 
policies  issued  to  him  in  April,  1889,  by  the 
Equitable  Life  Insurance  Society  of  the  United 
States,  each  of  said  policies  being  for  the  sum 
of  $5,000,  payable  to  his  executors  in  case  of 
his  death.  AH  of  the  premiums  upon  said 
policies  were  paid  by  the  said  Georee  H.  Heil- 
bron. After  the  probate  of  the  will  of  the  de- 
ceased the  amount  of  said  policies  was  paid  to 
the  appellants  as  such  executors.  B}r  the  terms 
of  his  will  the  said  George  H.  Heilbron  be- 
queathed to  his  brother,  W.  C.  Heilbron, 
the  sum  of  $5,000.  Other  legacies  were  be- 
queathed, aggregating  an  additional  sum  of 
$3,500.  On  June  27, 1895,  the  said  W.  C.  Heil- 
bron asslfnied  and  transferred  to  the  respond- 
ent, the  Guarantee  Loan  &  Trust  Company  of 
Seattle,  the  whole  of  said  legacy  of  $5,000. 
The  ninth  finding  of  the  court  was  as  follows: 
'That  the  said  George  H.  Heilbron,  in  his 
lifetime,  and  prior  to  March  20^  1895,  made. 
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incarred,  and  cod  traded  many  bona  fide  debts 
and  obligations  to  various  and  sundry  creditors. 
That  said  debts  and  obligations  are  still  out- 
standing, wholly  unpaid,  and  in  full  force  and 
effect;  and  that  the  said  creditors  have  filed 
their  said  claims,  duly  verified,  as  required  by 
law,  and  the  same  have  been  allowed,  with  said 
respondents, and  are  demanding  as  said  respond- 
ents the  payment  or  their  said  demands  from 
the  assets  of  the  estate  of  said  George  H.  Heil- 
bron, including  the  $10,000  of  insurance  money 
mentioned  in  said  petition.  That  the  number 
and  amount  of  said  demands,  debts,  and  obli- 
gations is  such  that  all  the  assets  which  have 
come  into  the  hands  of  said  respondents,  or 
which  will  come  into  the  hands  of  said  execu- 
tors, including  the  $10,000  of  insurance  money 
mentioned  in  said  petition,  will  be  required  to 
pay  off  and  discharge  said  debts  and  obliga- 
tions, if  said  funds  are  applied  to  their  pay- 
ment; and  if  said  legacies  are  paid  by  said  re- 
spondents out  of  said  insurance  money  it  will 
result  in  depriving  the  said  creditors  of  the 
payment  of  a  portion  of  their  said  debts." 
The  respondent,  as  assignee  of  the  legacy  be- 
queathed to  the  said  W.  C.  Heilbron,  having 
demanded  of  the  executors  (appellants)  pay- 
ment thereof  out  of  said  insurance  fund  in 
their  hands,  instituted  the  present  proceeding, 
claiming  that  the  fund  derived  by  the  execu- 
tors from  said  life  insurance  was  exempt  from 
any  and  all  debts  of  the  deceased  by  virtue  of 
the  act  of  March  20, 1895,  which  is  as  follows: 
*'That  the  proceeds  or  avails  of  all  life  insur- 
ance shall  be  exempt  from  all  liability  for  any 
debt."  Laws  1895,  p.  886.  The  lower  court 
concluded,  as  a  matter  of  law  "that  said  insur- 
ance fund  of  $10,000  in  the  hands  of  said  ex- 
ecutors is  exempt  from  all  liability  for  any  debt 
of  said  Gk;orge  H.  Heilbron,  deceased,  and  that 
said  petitioner,  the  Guarantee  Loan  &  Trust 
Company,  is,  as  the  assignee  of  said  W.C.  Heil- 
bron, entitled  to  be  paid  by  said  executors,  out 
of  said  fund  of  $10,000,  the  sum  of  $5,000 
bequeathed  by  said  will  to  said  W.  C.  Heil- 
bron. and  by  him  assigned  to  said  petitioner  as 
aforesaid,"  and  entered  an  order  and  decree 
accordingly,  from  which  this  appeal  was 
taken. 

Upon  the  part  of  appellants  it  is  argued  that 
the  order  and  decree  cannot  be  sustained  with- 
out giving  retrospective  effect  to  the  statute 
above  set  out,  and  that  the  legislature  did  not 
intend  that  it  should  operate  upon  insurance 
effected  or  indebtedness  contracted  prior  to  its 
passage;  and  that,  if  it  should  be  considered 
that  the  act  in  question  was  intended  to  oper- 
ate retroactively,  and  to  exempt  the  proceeds 
of  life  insurance  in  effect  at  the  date  of  its 
enactment  from  liability  for  indebtedness  con- 
tracted prior  to  that  time,  then  that  the  act 
is  unconstitutional,  in  that  it  impairs  the  obli- 

fition  of  a  contract.  Section  10,  art.  1,  of  the 
ederal  Constitution  provides:  ''No  state  shall 
pass  any  law  .  .  .  impairing  the  obliga- 
tion of  contracts;"  and  §  23,  art.  1,  of  the 
Constitution  of  this  state  provides  that  "no 
law  impairing  the  obligations  of  contracts  shall 
ever  be  passed."  It  is  objected  by  respondent's 
counsel  that  it  does  not  appear  from  the  record 
that  the  debts  in  question  were  contracted  sub- 
sequently to  the  issuance  of  the  policies.  We 
are  disposed  to  regard  this  objection  as  techni- 
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cal  merely,  and  not  warranting  serious  consid- 
eration, inasmuch  as  it  afiSrmatively  appears, 
that  the  policies  were  issued  in  the  year  1889, — 
six  years  prior  to  Mr.  Heilbron's  death, — 
and,  while  the  precise  nature  and  character  ol 
the  indebtedness  do  not  appear  upon  the  rec- 
ord, it  is  stated  in  the  ninth  finding  that  there 
were  outstanding  at  the  date  of  his  death 
"many  bona  fide  debts  and  obligations  to  vari- 
ous and  sundry  creditors,"  from  which  we 
think  it  is  fairly  to  be  presumed  that  some,  at 
least,  of  said  debts  were  contracted  within  six 
years  prior  to  his  death,  especially  in  view  of 
our  statute  of  limitations. 

Upon  behalf  of  respondent  it  is  contended 
that  the  statute  under  consideration  was  in- 
tended to  apply  "both  to  antecedent  policies 
and  antecedent  debts,"  and  it  becomes  neces- 
sary to  consider  whether,  so  construing  it,  the 
act  conflicts  with  the  constitutional  provisions 
above  set  out.  Statutes  of  this  character  are 
founded  on  charity.  They  are  remedial,  and 
partake  of  the  nature  of,  but  are  not  strictly, 
exemption  laws.  Cole  v.  Marple,  98  HI.  58, 38 
Am.  Rep.  88;  Fearn  v.  Ward,  85  Ala.  83. 
And  we  may  add  that  such  laws  should  be  lib- 
erally construed  for  the  purpose  of  effecting 
the  object  intended.  It  is  manifest  that  the 
fund  derived  from  the  insurance  company  la 
liable  for  the  payment  of  the  indebtedness 
owing  by  said  Heilbron  at  the  time  of  his 
death,  unless  the  act  of  the  legislature  in  ques- 
tion operates  to  render  said  fund  exempt. 
The  rule  is  well  settled  that  a  policy  of  life 
insurance  and  the  money  to  become  due 
under  it  belong  from  the  moment  the  pol- 
icy is  issued  to  the  beneficiary  therein 
named,  and  it  is  beyond  the  power  of  the 
insured  to  transfer  to  any  other  person  the  inter- 
est of  such  beneficiary.  Central  Nat.  Bank  v. 
Hume,  128  U.  S.  195.  82  L.  ed.  870;  WiCburn. 
V.  Wilbinm,  83  Ind.  55;  Olam  v.  OlaeckUr, 
104  111.  578,  44  Am.  Rep.  94;  Bicker  v.  Charter 
Oak  L,  Ins.  Co.  27  Minn.  193,  38  Am.  Rep, 
289;  Charter  Oak  L.  Inn.  Go.  v.  Brant,  47  Mo. 
419,  4  Am.  Rep.  828;  Gould  v.  Emerson,  99' 
Mass.  154,  96  Am.  Dec.  720.  In  Burton  v. 
Farinholt,  86  N.  C.  260.  the  insured  had 
effected  insurance  upon  his  life  for  the  ben- 
efit of  himself,  his  executors,  administrators,, 
and. assigns.  Thereafter  he  made  a  volun- 
tary assignment  of  said  policy  to  his  daugh- 
ters, he  then  being  insolvent,  and  without 
retaining  property  sufi3cient  to  pay  his  debts. 
The  supreme  court  of  North  Carolina  says: 
"The  life  policjr  in  question  was  the  prop- 
erty of  the  plaintiff's  intestate.  As  soon  as 
delivered,  it  vested  in  him,  and,  like  any  other 
chose  in  action,  became  an  integral  part  of 
his  estate,  subject  to  every  rule  of  property 
known  to  the  law.  Being  indebted  to  a  state 
of  clear  insolvency  at  the  time  of  his  voluntarv 
assignment  to  bis  daughters,  his  act  was  fraud- 
ulent as  to  his  creditors,  and  void  in  law, 
whether  made  with  an  intent  actually  fraudu- 
lent or  not.  It  is  a  principle  of  the  common 
law,  as  old  as  the  law  itself,  and  upon  which 
the  preservation  of  all  property  depends,  that, 
except  so  far  as  the  same  may  be  exempt  by 
positive  law,  the  whole  of  every  man's  prop- 
erty shall  be  devoted  to  the  payment  of  his 
debts.  He  cannot  gratuitously  give  away  any 
part  of  it,  the  law  meaning  that  he  shall  be  just 
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to  his  creditors  before  he  is  generous  to  his 
family.  From  the  fact  that  he  was  at  the  time 
insolvcDt,  and  that  his  transfer  to  his  daughters 
was  without  valuable  consideration,  it  results, 
as  a  conclusion  of  law,  that  the  assignment  was 
Yoid  as  to  his  creditors."  And  a  similar  con- 
clusion was  reached  by  the  supreme  court  of 
Pennsylvania  in  the  case  of  Elliott's  Appeal,  50 
Pa.  75,  88  Am.  Dec.  525.  These  cases  are 
cited  approvingly  by  the  Supreme  Court  of 
the  United  States  in  Central  Nat.  Bank  v. 
Hume,  supra,  and  must  be  regarded  as  estab- 
lishing the  right  of  creditors  of  an  insolvent 
debtor  in  and  to  insurance  effected  by  him  and 
payable  to  bis  executors  or  administrators, 
and  deny  his  right,  while  such  state  of  insol- 
vency exists,  to  make  any  assignment  of  the 
insurance  which  would  have  the  effect  of 
putting  the  same  beyond  the  reach  of  his 
creditors.  The  only  case  which  we  have  found 
where  a  different  conclusion  was  reached  is 
that  of  Cole  v.  Marple,  wpra,  which  is,  how- 
ever, distinguishable  from  the  cases  above 
cited  in  this:  that  the  assignment  in  the  Illinois 
case  was  upheld  by  the  court  as  a  transaction 
authorized  by  the  statute  of  that  state.  Justice 
Sheldon,  in  dissenting  from  the  conclusion  of 
the  majority  in  that  case,  held  that  '*the  assign- 
ment of  it  was  a  gift  of  the  proper tv  to  hi.« 
wife,  and  void  as  against  creditors,"  adding,  "I 
•do  not  regard  the  statute  as  applying  to  the 
case."  We  do  not  regard  that  case  as  at  all 
opposed  to  the  doctrine  announced  in  Burton 
T.  Farinholt,  and  Elliott's  Appeal,  supra.  On 
the  contrary,  we  think  that  a  careful  read- 
ing of  the  opinion  of  the  majority  of  the  court 
therein  will  show  a  distinct  recognition  of  the 
doctrine  so  announced,  while  the  conclusion 
reached  was  based  upon  a  statute.  It  seems  to 
us  to  follow  that  if,  by  reason  of  his  insolvent 
condition,  it  was .  beyond  the  power  of  the 
insured  at  the  date  of  the  passage  of  the  act  in 
question  to  have  assigned  these  policies  to  the 
xespondent,  or  to  its  assignor,  it  was  also 
beyond  the  power  of  the  legislature  to  enact 
legislation  which  would  affect  the  like  object. 
Appellants'  counsel  concedes  that  whatever 
belongs  merely  to  the  remedy  may,  as  a  gen- 
eral proposition,  be  altered  according  to  the 
will  of  the  legislature,  provided  always  that 
the  alteration  does  not  impair  the  obligation  of 
a  contract.  He  also  insists,  however,  that  if 
the  effect  of  the  alteration  occasions  the  impair- 
•ment  of  the  contract,  it  is  immaterial  whether 


it  is  done  by  acting  on  the  remedy  or  directly 
upon  the  con  tractitself;  and  to  this  we  must  yield 
assent.  In  the  case  of  Edwards  v.  Kearzey,  96 
U.  S.  607,  24  L.  ed.  798.  the  Supreme  Court  of 
the  United  States  says  that  "the  remedy  sub- 
sisting in  a  state  when  and  where  a  contract  is 
made  and  is  to  be  performed  is  a  part  of  its 
obligation,  and  any  subsequent  law  of  the  state 
which  so  affects  that  remedy  as  substantially 
to  impair  and  lessen  the  value  of  the  contract 
is  forbidden  by  the  Constitution  and  is  therefore 
void."  It  is  contended  by  respondent  that  the 
interest  of  the  insured  in  these  policies  prior  to 
his  death  was  not  property  of  that  tangible 
character  contemplated  by  the  rule  which,  as 
against  creditors,  forbids  the  transfer  of  his 
property  by  an  insolvent  debtor,  but  we  think 
that  the  great  weight  of  authority  is  that  the 
policy  of  life  insurance  is  a  chose  in  action 
governed  by  the  principles  applicable  to  other 
agreements  involving  pecuniary  obligations. 
Hutson  V.  MerrijUld,  51  Ind.  24,  19  Am.  Rep. 
732;  Burton  v.  Farinholt,  86  N.  C.  260;  St. 
John  V.  American  Mut.  L,  Ins.  Co.  13  N.  Y. 
81,  64  Am.  Dec.  529;  Continental  L.  Ins.  Co. 
V.  Palmer,  42  Conn.  60.  19  Am.  Rep.  580; 
Anthracite  Ins.  Co.  v.  Sears,  109  Mass.  888. 
To  construe  the  statute,  therefore,  as  retro- 
active, would  require  us  to  hold  that  it 
impaired  existing  rights,  and  we  ou^ht  not  to 
incline  to  such  a  construction  where  it  does  not 
clearly  appear  that  such  was  the  legislative 
intenuon.  Retroactive  statutes  are  generally 
regarded  with  disfavor,  and  we  think  that  the 
act  under  consideration  must  be  construed  as 
prospective  only.  In  Sutherland  on  Statu- 
tory Construction  (§  464)  the  learned  author 
says:  **A  statute  should  not  receive  such  con- 
struction as  to  make  it  impair  existing  rights, 
create  new  obligations,  impose  new  duties  in 
respect  of  past  transactions,  unless  such  plainly 
appear  to  be  the  intention  of  the  legislature. 
In  the  absence  of  such  plain  expression  of 
design,  it  should  be  construed  as  prospective 
only,  although  its  words  are  broad  enough  in 
their  literal  extent  to  comprehend  existing 
cases." 

TJie  order  and  decree  appealed  from  mU  be 
reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Hoyt»  Ch.  J.,  and  Anders  and  Dunbar, 

JJ.,  concur. 
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1  •   A  corporate  seal  does  not  destroy  the 


nef^otlabllity  of  the  commercial  paper  of  a 
corporation  which  Is  neerotiable  in  form. 
S.  A  promissory  note  delivered  by  an 
ag^ent  before  the  execution  of  a  con- 
tract on  which  he  was  instructed  to  deliver  it, 
and  on  the  mere  promise  of  the  other  party  to 
execute  the  contract  or  return  the  note,  has  such 
a  legal  inception  as  will  sustain  It  in  the  hands  of 


Vote.— Effect  of  seal  on  negotidbUUy  of  Ml  ornate. 

In  the  absence  of  any  statutory  regulation  of 
the  subject  the  almost  universal  rule  has  been  that 
the  addition  of  a  ^al  to  an  Instrument  which  with- 
S5  L.  R.  A, 


out  the  seal  would  be  a  negotiable  bill  of  exchange 
or  promissory  note  will  destroy  negotiability. 

In  Glyn  v.  Baker,  18  East,  509,  which  involved  an 
East  India  bond  under  seal,  Le  Blanc,  J.,  says:  ''It 
is  clear  that  no  action  could  be  brought  on  this 
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Mat^ 


a  bona  fide  parcbaser,  althousrb  tbe  party  who 
obtained  it  ot  the  afirent  acted  In  bad  faith. 
(May  26, 1896.) 

APPEAL  by  defendant  from  a  judgment  o' 
the  General  Term  of  the  Supreme  Court, 
First  Department,  afSrming  a  judgment  of  the 
New  York  County  Circuit  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  promissory  note.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Lawrence  £•  Sexton,  with  Messrs, 
Wetmore  &  Jenner,  for  appellant; 

The  doctrines  of  Weeks  v.  Esler,  148  N.  Y. 
874,  should  be  reconsidered. 

In  that  decision  the  court  in  effect  makes  the 
followinglpresumptions:  (1)  that  the  impression 
was  not  a  seal;  (2)  that  it  was  not  the  corporate 
seal;  (8)  that  it  was  not  impressed  as  such; 
(4)  that  it  was  not  impressed  by  the  company's 
officers;  (5)  that  it  was  not  intended  to  be  so 
impressed. 

These  presumptions  are  necessary  to  the  deci- 
sion because  the  opposite  presumptions  must 
have  led  to  a  contrary  conclusion,  and  the  court 
must  have  presumed  one  way  or  the  other. 

The  impression  on  the  note  was  a  seal. 

lMzier\.  Wescoti,  26  N.  Y.  146,  82  Am.  Dec. 


404;  Chase's  Stephen's  Dig.  Law  of  Ev.  p.  124; 
Isaacson  Y.New  York  C.  dh  H.  R  R,  Co,  94  N. 
Y.  278.  46  Am.  Rep.  142. 

It  was  the  seal  of  the  corporation. 

It  was  impressed  as  such  corporate  seal. 
'  The  offer  in  evidence  of  the  note  sufficiently 
proved  the  seal. 

The  authorities  relating  to  various  clasps  of 
instruments  including  promissory  notes  are  all 
against  the  doctrines  of  Weeks  v.  Ester. 

Farmers'  Loan  db  T.  Co.  v.  Siefke,  144  N.  Y. 
854;  Flint  v.  Clinton  Co.  12  N.  H.  430;  Pro- 
prietors of  Mill  Dam  Foundery  v.  Bot^y,  21 
Fick.  417;  Jackson,  BalUm,  v.  Campbell,  5- 
Wend.  572;  Canandarqua  Academy  v.  McKech- 
nie.  90  N.  Y.  618;  Indianapolis  dk  8t.  L.  R.  Co. 
V.  Morganstern,  103  111.  149. 

A  corporation  note  or  other  contract  can  be 
executed  without  the  seal. 

Randolph,  Com.  Paper,  g  74.  pp.  81,  82.  - 

And  where  the  seal  is  used,  in  the  absence  of 
statutory  requirements  to  that  effect,  express^ 
recognition  of  the  seal  in  the  instrument,  e.  g, 
witness  my  hand  and  seal,— is  not  necessary. 

Randolph,  Com.  Paper,  §  78,  p.  79. 

Defendant  is  not  liable  as  an  indorser. 

The  contract  of  indorsement  is  a  separate 
and  independent  contract,  which  relates  to,  but 


^ 


bond  but  by  .  .  .  the  obligee  or  In  his  name;  or.  If 
he  died.  In  the  name  of  his  ex*)eutor8;*^  and  that 
case  is  stated  In  Crouch  v.  Credit  Fonder.  L.  K.  8  Q. 
B.  385,  42  L.  J.  Q.  R  N.  8. 183,  29  L.  T.  N.  8.  259,  21 
Week.  Rep.  94«,  to  be  strong*  authority  for  the 
statement  that  at  common-law  bills  of  exchange  or 
promissory  notes  being  simply  contracts  cannot  be 
under  seal  so  as  to  retain  their  negotiable  qaallties. 

A  sealed  note,  either  of  an  Individual  or  corpora- 
tion, is  not  negotiable,  and  no  action  will  lie  upon 
It  in  the  name  of  the  person  to  whom  it  is  trans- 
ferred, although  by  statute  specialties  have  in  Del- 
aware been  made  assignable  by  indorsement.  Co- 
nine v.  Junction  &  B.  R.  Co.  8  Houst.  (Del.)  288,  89 
Am.  Dec.  280. 

A  sealed  note  passes  to  an  assignee  subject  to 
equities.    Hall  v.  Hickman,  2  Del.  Ch.  818. 

In  Lewis  v.  Wilson,  5  Black f.  870,  it  Is  stated  that 
by  universal  consent  it  seems  that  the  provisions  of 
the  statute  of  Anne  are  confined  to  promissory 
notes,  which  do  not  include  instruments  under  seal. 
It  is  then  stated  that  by  custom  in  Massachusetts 
all  cash  notes  are  negotiable,  but  that  no  such  us- 
age prevailed  in  Indiana,  and  that  in  tbe  latter 
state  the  holder  of  a  sealed  note  could  not  sue  the 
indorser  without  prosecuting  the  maker  to  insol- 
vency or  showing  a  sufficient  reason  for  not  so  do- 
ing. 

The  addition  of  a  seal  to  the  signature  of  the 
maker  of  a  promissory  note  destroys  its  negotia- 
bility.   Rawson  v.  Davidson,  49  Mich.  807. 

In  Brown  v.  Jordhal,  32  Minn.  186,  50  Am.  Rep. 
560,  it  is  stated  that  the  rule  that  an  instrument 
under  seal  though  otherwise  In  tbe  form  of  a  prom- 
issory note  is  not  a  negotiable  note  entitled  to  tbe 
privileges  and  Immunities  belonging  to  that  class 
of  instruments  is  universally  recognized  and  is  not 
disputed  In  this  state. 

In  Dllts  V.  Trimmer,  8  N.  J.  L.  507,  it  is  held  that 
the  assignee  of  a  sealed  bill  could  not  resort  to  the 
assignor  in  case  of  the  failure  of  the  maker  of  the 
bill  to  pay. 

A  sealed  bill  cannot  be  assigned  by  a  blank  in- 
dorsement   Speer  v.  Post,  8  N.  J.  L.  585. 

A  note  under  seal  is  not  negotiable.  Merrltt  v. 
Cole,  9  Hun,  98;  D.  M.  Osborne  &  Co.  v.  Hubbard,  20 
Or.  818, 11  L.  R.  A.  888;  Parks  v.  Duke,  2  McCord, 
86  L.  R  A. 


L.  227;  Foster  v.  Iloyd,  4  McCord,  L.  159:  Parkinson 
V.  McRIm,  1  Pinney,  214:  Carrington  y.  Eastman, 
la.  050. 

So,  a  seal  to  an  instrument  will  destroy  its  char- 
acter as  a  bill  of  exchange.  Sidle  v.  Anderson,  45> 
Pa.  464. 

Specialties  are  not  negotiable.  Read  v.  Young,  I 
D.  Chip.  (V t.)  244.  In  that  case  the  court  says  that 
whether  there  is  the  same  reason  for  regarding  in* 
strumenta  under  seal  as  negotiable  as  there  is  for 
regarding  promissory  notes  and  bills  of  exchange 
negotiable,  is  a  question  for  the  legislature,  and  not 
for  the  courts. 

A  manuscript  decision  of  Mcintosh  t.  Stuobb,  de- 
cided in  1829  and  mentioned  In  tbe  South  Carolina 
Digest,  holds  that  a  note  under  seal  it  not  negotia- 
ble under  the  statute  of  Anne,  or  under  the  South 
Carolina  act  of  1798. 

The  addition  of  a  seal  to  the  name  of  a  maker  of 
a  note  converts  it  into  a  bond.  Vaugban  v.  Fow- 
ler, 14  8.  C.  365,  37  Am.  Rep.  781. 

A  sealed  bill  cannot  be  regarded  as  a  promise,  but 
it  is  a  specialty.  Tucker  v.  English,  2  Speers,  L. 
678;  Mann  v.  Sutton,  4  Rand.  (Va.)  258. 

An  instrument  under  seal,  though  in  the  form  of 
a  promissory  note.  Is  not  negotiable  unless  ex- 
pressly made  so  by  statute.  Heifer  v.  Alden,  8 
Minn.  832. 

But  In  Porter  v.  McCollum,  15  Oa.  628,  it  i» 
stated  there  seems  to  be  no  sufficient  reason  why 
an  instrument  under  seal  properly  formed  and  in- 
tended to  pass  by  delivery  should  not  be  negotia* 
ble.  And  it  is  held  that  a  promissory  note  made- 
payable  to  bearer  is  negotiable  by  delivery,  and 
that  according  to  the  usage  and  custom  of  mer- 
chants it  does  not  lose  this  negotiable  quality  by- 
having  a  seal  annexed  to  it. 

There  are  some  cases  in  which  tbe  form  of  plead- 
ing has  been  the  point  in  issue,  like  Brown  v. 
liockhart,  1  Mo.  409,  where  the  court  says  that  a 
sealed  instrument  is  never  a  note. 

Note  of  eorporaiUm, 

There  has  been  a  tendency  to  except  from  the 
general  rule  paper  of  a  corporation.  This  excep- 
tion seems  to  have  originated  in  the  idea  that  the 
corporation  could  not  contract  excepting  under 
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is  not  a  part  of,  the  main  contract  with  which 
it  ^oes. 

1  Dan.  Neg.  In8t.  4th  ed.  1891.  §  669.  p.  688, 
§  678a;  Parsons,  Notes  &  Bills,  2d  ed.  chap.  1, 
§  1.  pp,  1,  2,  §  6,  p.  23;  /><?  V.  JSelleck,  88  N.  Y. 
616;  Slacum  v.  Pomery,  10  U.  S.  6  Cranch, 
221,  8  L.  ed.  205:  Artisans'  Bank  v.  Park 
Bank,  41  Barb.  599;  Mottv,  Wright,  4Bis8.  53; 
Bank  of  Illinois  v.  Brady,  8  McLean,  268; 
Dundas  v.  Bowler,  Id.  897;  Root  v.  Wallace,  4 
McLean,  8;  HiU  v.  Martin,  12  Mart.  (La.)  185, 
18  Am.  Dec.  872;  Story.  Prom.  Notes,  §  155; 
Musson  V.  Lake,  45  U.  8.  4  How.  262, 11  L. 
ed.  Wl\Brabston  v.Oibson,  50  U.  S.  9  How.  263, 
18L.  ed.  181. 

In  its  legal  seDse  "indorsement"  applied  only 
to  neeotiable  instruments. 

1  Dan.  Neg.  Inst.  4lh  ed.  1891.  §  666,  pp. 
634,  635;  Richards  v.  Warring,  1  Keyes,  576; 
Cromwell  v.  Hewitt,  40  N.  Y.  491,  100  Am. 
Dec.  527;  New  York  Semrity  &  T.  Co.  v.  Storm, 
81  Hun,  83;  2  Parsons,  Notes  &  Bills,  2d  ed. 
chap.  1,  ^  1,  p.  1. 

An  instrument  is  called  negotiable  when  the 
legal  title  to  the  instrument  itself  and  to  the 
whole  amount  of  money  expressed  upon  its  face 
may  be  transferred  from  one  to  another  by  in- 
dorsement and  delivery  by  the  holder,  or  by 
delivery  only. 


1  Dan.  Neg.  Inst.  §  1.  p.  1;  Randolph,  Com. 
Paper,  §  178,  p.  265. 

At  common  law  a  chose  in  action  could  not 
bs  assigned  so  as  to  enable  the  assignee  to  bring 
an  action  at  law  in  his  own  name  and  re- 
cover. 

Co.  Litt.  214a/  Chitty.  Bills,  7,  *9:  Ed- 
wards,  Bills  &  Notes,  55;  1  Cooley's  Bl.  Com. 
bk.  2.  *442. 

The  note  in  question  being  under  seal  is  not 
negotiable. 

Edwards,  Bills  &  Notes,  8d  ed.  §§  18,  754;. 
CUrke  v.  Martin,  2  Ld.  Raym.  757;  BuUer  v. 
Crips,  6  Mod.  29;  Burton  v.  Souter,  2  Ld.  Raym. 
774;  Williams  v.  Cutting,2lA.  Raym.  825;  Bl. 
Com.  p.465:  Byles,  Bills,  p.  5;  Chalmers.  Bills 
&  Notes,  art.  278:  Chitty.  Bills,  p.  l^^\QlynY. 
Baker,  13  East,  509;  Crouch  v.  Credit  Fonder, 
L.  R.  8  Q.  B.  874;  Storjr,  Bills.  §  62;  Story,. 
Prom.  Notes,  §  55;  Conine  v.  Junction  dt  B. 
R.  Co,  3  Houst.  (Del.)  289,  89  Am.  Dec.  230; 
Clark  V.  Farmers'  Woolen  Mfg.  Co,  15  Wend. 
256;  Steele  v.  0»icego  Cotton  MJg.  Co  Id.  266; 
Warren  v.  Lynch,  5  Johns.  289;  Merriit  v. 
Cole,  9  Hun,  98;  Coe  v.  Cayuga  Lake  R,  Co,  8 
Fed.  Rep.  584;  Howell  v.  HalUtt,  Minor  (Ala.) 
102;  Sayre  v.  Lucas,  2  Stew.  (Ala.)  259,  20 
Am.  Dec.  33;  Lewis  v.  Wilson,  5  Blackf.  370; 
Brotcn  v.  Lockhart,  1  Mo.  409;  Force  v.  Craig, 


Seal.  This  exception  has  not  been  universally  recofr- 
Dized,  but  a  majority  of  the  decisions  have  so  held. 
And  the  analogous  rule  Is  now  srenerally  estab^ 
lished  that  bonds  of  a  corporation  intended  for  ne- 
grotlation  will  be  held  to  be  negotiable. 

In  Crouch  v.  Credit  Fonder,  L,  R.  8  Q.  B.  374, 42  L. 
J.  Q.  B.  N.  S.  183, 29  L.  T.  N.  S.  358, 21  Week.  Kep.  946, 
where  the  obllfiration  of  a  corporation  under  seal 
was  involved,  the  court  says:' *The  first  question  . . . 
Is  whether  this  instrument  Is  a  promissory  note.  It 
Is  under  seal  and  therefore  is  prima  facie  a  cove- 
nant, not  a  promise:  and  it  is  quite  clear  that  a  cove- 
nant to  pay  money  is  not  negro tiable  by  the  custom 
of  merchants."  It  is  then  stated  (1873)  that  there  is 
DO  case  in  the  books  where  a  bill  of  exchange  made 
under  seal  has  been  sued  upon.  It  is  further  said 
that  in  Re  General  Estates  Co.  L.  R.  8  Ch.  762.  16 
Week.  Hep.  919,  and  in  Re  Imperial  Land  Co.  L.  R. 
11  Eq.  490,  40  L.  J.  Ch.  N.  S.343,  24  L.  T.  N.  S,  265,  the 
opinion  is  expressed  without  decision  that  flzinir 
the  seal  of  a  corpoic^ation  to  a  written  promise  to 
pay  must  be  opnsldered  as  signing  the  promise 
not  as  covenant4ng  under  seal  to  fulfil,  and  so  the 
statute  of  Anne  by  implication  indicates  that  what 
would  at  common  law  be  their  covenant  to  pay  is 
their  promise  to  pay.  The  court  finally  refuses  to 
decide  the  question.  But  the  court  did  hold  that 
instruments  cannot  be  made  negotiable  by  custom, 
—especially  of  recent  origin,  If  they  were  not  so  by 
the  law  merchant. 

In  the  absence  of  any  special  power  a  corpora- 
tion cannot  contract  otherwise  than  under  seal,  so 
that  the  mere  addition  of  a  seal  to  a  note  of  a  cor- 
poration will  not  prevent  the  instrument  from  be- 
ing negotiable.  Re  General  Estates  Co.  L.  R.  3  Ch. 
768, 16  Week.  Rep.  919. 

The  seal  of  a  corporation  affixed  to  its  note  will 
not  destroy  its  negotiability.  Central  Nat.  Bank  v. 
Charlotte.  C.  &  A.  R.  Co.  5  8.  C.  156,  22  Am.  Rep.  12. 

That  the  note  of  a  corporation  is  under  seal  will 
not  render  it  non-uegotlable.  Marine  &  R.  Phos- 
phate Min.  $c  Mfg.  Co.  v.  Bradley,  105  U.  8. 175,  26 
L.  ed.  1084. 

Under  the  Minnesota  statutes  the  annexation  of 
the  seal  of  a  corporation  to  a  note  made  by  it  does 
not  destroy  its  negotiability.    Auerbaoh  v.  Le  8eur 
Mill  Co.  28  Minn.  281,  41  Am.  Rep.  285. 
85  L.  R.  A. 


In  Dinsmore  v.  Duncan,  57  N.  T.  578, 15  Am.  Rep. 
534,  the  court  in  upholding  the  negotiability  of  a 
United  States  treasury  note  says:  "There  are,  no 
doubt,  decisions  that  an  Instrument  under  seal  is 
not  negotiable.  These  cases,  however,  refer  to  pri- 
vate obligations  between  indiWduaJs.  .  .  .  They 
are  not  to  be  extended  to  the  case  of  public  securi- 
ties like  those  issued  by  the  government,  and 
intended  to  seek  for  a  market  throughout  the  civ> 
ilized  world.  The  seal  was  not  placed  there  to 
restrain  their  negotiability,  but  rather,  to  stamp 
them  as  genuine,  wherever  they  might  be  in  circu- 
lation. 

A  municipal  bond  is  negotiable  by  the  law  mer- 
chant the  same  as  a  promissory  note.  Independ- 
ent School  Dist.  V.  Hall,  U:3  U.  S.  185, 28  L.  ed.  854. 

Although  the  contrary  had  been  decided  In  Clarke 
y.  JanesviUe,  1  Biss.  98. 

So  it  has  been  held  that  the  note  of  a  corporation 
under  seal  is  not  negotiable  by  the  law  merchant  so 
as  to  permit  suit  by  a  nonresident  assignee  in  the 
Federal  court  under  the  act  of  March  8, 1875.  Coe 
v.  Cayuga  Lake  R.  Co.  19  Blatchf .  622. 

Likewise  in  an  early  New  York  case  it  was  held 
that  a  note  under  seal  Is  not  negotiable  although  it 
is  the  note  of  the  corporation.  Clark  v.  Farmers** 
Mfg.  Co.  ip  Wend.  256. 

And  in  Weeks  v.  Esler,  68  Hun,  518,  it  seems  to  be 
assumed  that  the  affixing  of  a  seal  to  the  note  of  a 
corporation  for  the  purpose  of  making  it  a  sealed 
instrument  would  destroy  its  negotiable  character, 
but  the  decision  is  merely  that  in  that  case  there  is 
nothing  to  show  that  the  instrument  was  intended 
to  be  sealed. 

And  that  case  is  followed  in  Chase  Nat.  Bank  y. 
Faurot,  72  Hun,  378. 

An  instrument  in  the  form  of  a  promissory  note 
issued  by  a  bank  with  the  corporate  seal  on  Its 
face  Is  a  specialty.  Frevall  v.  Fitch,  5  Whart.  825, 
84  Am.  Dec.  568. 

A  note  of  a  corporation  under  seal  Is  a  specialty^ 
Hopkins  v.  Cumberland  Valley  R.  Co.  8  Watts  k 
8.  410. 

Ignoring  of  seal. 
In  some  of  the  cases  in  which  sealed  instrument» 
have  been  held  to  be  negotiable  the  ruling  has- 
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7  N.  J.  L.  827;  Lyman  v.  Califer,  64  N.  C. 
672;  Biery  v.  Baines,  5  Whart  588;  Hopkins 
T.  Cumberland  Valley  R.  Co,  8  Watts  ifc  S.  410; 
Sidle  V.  Anderson,  45  Pa.  464;  Parker  v.  Ken- 
nedy, 1  Bay,  398;  Parks  v.  Duke,  2  McCord, 
L.  227;  Foster  Y,  Floyd,  4  McCord,  L.  159; 
Tucker  v.  English,  2  Speers,  L.  678;  Skidmore 
V.  LtY^/e,  4  Tex.  301;  Mann  v.  Sutton,  4  Rand. 
,  <Va.)  258. 

Assuming  the  note  to  be  negotiable  in  form, 
it  never  had  a  legal  inception,  and  defendant  is 
not  liable  on  it. 

Claflin  V.  Boorum,  122  N.  Y.  885;  Eastman 
v.  Shav,  65  N.  Y.  522;  Hall  v.  Wilson,  16  Barb. 
648;  Weil  v.  Lange,  6  Daly,  549;  Chipman  v. 
Tucker,  88  Wis.  48.  20  Am.  Rep.  1;  Price  v. 
Neale,  8  Burr.  1854,  1  W.  Bl.  890. 

Mr.  Philip  6.  Bartlett,  with  Messrs. 
Simpson,  Tacher,  ft  Barniimy  for  re- 
sponaent: 

Defendant  indorsed  a  negotiable  promissory 
note,  and  incurred  all  the  liabilities  of  such  an 
indorser. 

^That  it  is  the  genuine  authorized  note  of  the 
maker  is  warranted  by  the  indorsement. 

Dalrymple  v.  Hillenbrand,  62  N.  Y.  5.  20 
Am.  Rep.  438;  1  Dan.  Neg.  Inst.  669a. 

The  paper  was  not  sealed  by  the  maker. 
r  Solon  V.  Williamsburgh  Sav.  Bank,  114  N.  Y. 


122;  Savage  v.  O'Neil,  44  N.  Y.  298;  Weeks  v. 
Esler,  68  Hun,  518;  Peasley  v.  Boatwright,  2 
Leigh,  196;  1  Dan.  Neg.  Inst.  §  32;  Tiedeman, 
Com.  Paper,  g§  32,  117. 

The  instrument  was  negotiable  even  if  it  bore 
in  fact  the  maker's  corporate  seal  affixed  inten- 
tionally and  with  authority. 

Central  Nat.  Bank  v.  Charlotte,  C.  db  A.  R. 
Co.  5  S.  C.  N.  S.  157,  22  Am.  Rep.  12;  Re  Gen- 
eral Estates  Co.  L.  R  8  Ch.  758;  Rand  v.  Dovey, 
83  Pa.  280;  Tiedeman.  Com.  Paper,  §§  82, 117; 
Clark  V.  Farmers'  Woolen  Mfg.  Co.  15  Wend. 
256;  Bank  of  Rome  v.  Rome,  19  N.  Y.  20,  75 
Am.  Dec.  272;  Brainerd  v.  New  York  <fe  H. 
R.  Co.  25  N.  Y.  497;  Dinsmore  v.  Duncan, 
57  N.  Y.  673;  Marine  &  R.  Phosphate  Min. 
d  Mfg.  Co.  V.  Bradley,  105  U.  8.  175,  26 
L.  ed.  1034;  Independent  School  Diet.  v.  Hall, 
113  U.  8.  135.  28  L.  ed.  954;  Mercer  County  v. 
Hackett,  68  tT.  S.  1  Wall  95,  17  L.  ed.  550; 
Everston  v.  National  Bank,  66  N.  Y.  18;  Bird- 
sail  V.  Russell,  29  N.  Y.  220;  Murray  v.  Lard- 
ner,  69  U.  8.  2  Wall.  110. 17  L.  ed.  857;  Mason 
V.  Frick,  105  Pa.  162,  51  Am.  Rep.  191;  Bar- 
rett V,  Schuyler  County  Ct.  44  Mo.  197;  Smith 
V.  Clark  County,  54  Mo.  68;  Morris  Canal  db 
Bkg.  Co.  V.  Fisher,  9  N.  J.  Eq.  699,  64  Am. 
Dec.  428;  Clark  v.  Iowa  City,  87  U.  8. 20  Wall. 
588.  22  L.  ed.  427;  Haven  v.  Grand  Junction 


been  placed  upon  tbe  ground  that  the  seal  was  not 
a  proper  one  or  that  it  was  not  afl&xed  for  the  pur- 
poee  of  dentroylng  neflrotlablUty. 

Iq  TTwin  V.  BrowD,  2  Cranch.  C.  C.  814,  where  tbe 
instrument  contained  the  words  '^witness  my  hand 
and  seal,"  and  the  signature  was  followed  by  a 
scrawl,  the  court  held  that  the  words  and  the 
•scrawl  mlffht  be  rejected  as  surplusaare,  and  the 
Instrument  declared  on  was  a  note. 

A  mere  scroll  surrounding  the  word  ^'seaP*  does 
not  make  the  note  a  sealed  instrument.  Blackwell 
V.  Hamilton,  47  Ala.  47D. 

A  mere  printed  symbol  of  a  seal  In  one  comer  of 
the  paper,  not  intended  to  make  tbe  instrument  a 
•sealed  one,  will  not  deprive  it  of  its  negotiable 
character.  Jackson  v.  Myers,  48  Md.  452;  Muth  v. 
Dolfleld,  48  Md.  466. 

If  the  note  is  issaed  by  an  association  which  is  not 
shown  to  bave  a  common  seal,  and  there  was  no 
authority  given  to  affix  the  seal,  but  tbe  intent 
appears  to  bave  been  to  issue  a  necrotiable  note,  it 
will  be  so  treated,  altbouffh  there  is  tbe  device  of  a 
seal  upon  the  paper.  Stevens  v.  Pbiladelphia  Ball- 
Club,  142  Pa.  62, 11  L.  EL  A.  860. 

Tbe  scroll  letters  ^*L.  S.."  formingr  part  of  the 
ornamental  border  on  the  paper  on  which  a  note  is 
written,  will  not  destroy  its  negrotiabillty,  since 
they  will  not  be  held  to  be  a  seal.  Bancroft  v. 
flaines,  2  Pa.  Dist.  R.  873. 

Tbe  seal  of  a  corporation  will  be  disregarded  as 
mere  excess  where  it  was  not  authorized  by  vote 
of  tbe  corporation  and  tbe  note  did  not  purport  to 
be  under  seal.  Mackay  y.  Saint  Mary*s  Cburcb,  15 
R.  1. 121. 

Statutes. 

In  many  of  the  states  tbe  rule  of  tbe  common 
law  has  been  changed  by  statute.  But  no  attempt 
will  be  made  here  to  set  out  tbe  statutes  of  the 
several  states  and  state  their  probable  effect  any 
further  than  they  have  been  construed  by  tbe 
courts. 

Notes  under  seal  are  not  by  tbe  law  merchant  or 
by  the  British  statutes  negotiable  either  by  indorse- 
ment or  by  delivery,  but  by^  tbe  Alabama  statutes  as 
•early  as  1812  they  were  made  negotiable  by  indorse- 
ment, although  tbe  statute  did  not  authorize  a  suit 
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I  by  a  bearer  merely  in  his  own  name.  Howell  v 
Hallett.  Minor  (Ala.)  102;  Sayre  v.  Lucas,  2  Stew' 
(Ala.)  250,  20  Am.  Dec.  88. 

A  statute  making  all  notes  payable  to  order  or 
bearer  neaotiable  will  include  notes  under  seal. 
Temple  v.  Hays,  Morris  (Iowa)  0. 

In  Mississippi,  by  statute,  sealed  instriypents  are 
placed  on  tbe  same  footing  as  bills  of  exchange  and 
promissory  notes.  But  tbe  anti-commercial  prin* 
oiple  is  established  in  reference  to  them  all,  so  that 
even  when  assigned  before  maturity  tbe  same  rule 
prevails  and  they  are  liable  in  the  hands  of  tbe 
assignee  to  all  defenses  existing  before  notice  of 
the  assignment.    Murrell  v.  Jones,  40  Miss.  566. 

In  respect  to  their  transfer,  bonds  and  notes  are 
put  on  tbe  same  footing  by  tbe  North  Carolina 
statute.    Marsh  v.  Brooks,  11  Ired.  L.  400. 

So  that  an  instrument  in  tbe  form  of  a  promis- 
sory note  with  a  seal  attached  has  all  tbe  qualities 
of  negotiable  paper  in  North  Carolina.  Pate  v. 
Brown,  85  N.  C.  166. 

When  notes  under  seal  for  the  payment  of  money 
on  a  day  yet  to  come,  complete  upon  their  face,  are 
negotiated  in  good  faith,  tbey  should  be  treated  as 
commercial  or  business  paper,  and  all  tbe  incidents 
of  such  paper  should  attach  to  them.  Tbe  statu  tee 
of  tbe  state  give  them  a  negotiable  character,  and 
their  indication  is  but  followed  in  so  regarding 
such  notes.  Bank  of  St.  Clairsville  v.  Smith,  5 
Ohio,  222. 

So,  under  the  Ohio  statute  a  sealed  note  is  nego- 
tiable by  indorsement  thereon,  but  not  by  delivery. 
Avery,  Sawyer,  v.  Latimer,  14  Ohio,  542;  Cushman 
V.  Welsh,  19  Ohio  St.  536:  Osbom  v.  KisUer,  85  Ohio 
St.  90. 

Under  tbe  Tennessee  act  of  1786,  bills  or  notes  for 
money,  as  well  those  under  seal  as  those  without 
seal,  are  made  negotiable  and  transferable  by 
indorsement.  Bailey  v.  Rawley.  1  Swan,  295;  Bax- 
ter V.  Stewart,  4  Sneed,  218;  Woods  v.  Ridley,  11 
Humph.  194. 

And  under  the  present  Tennessee  statute,  which 
provides  that  tbe  addition  of  a  private  seal  to  an 
instrument  of  writing  shall  not  affect  its  character 
in  any  respect,  sealed  notes  are  negotiable.  Jor- 
dan v.  Jordan,  10  Lea,  124,  43  Am.  Rep.  294. 

H.  P.  F. 


1896. 


Chasb  Nat.  Bakb  v.  Faubot. 


B,  d  Depot  Co.  109  Mass.  88;  National  Exck. 
Bank  v.  Hartford,  P.  <fc  F.  B,  Co.  8  R.  1. 875, 
S  Am.  Rep.  582;  Philadelphia  d  B.  B.Co.  v. 
Smith,  105  Pa.  195;  2  Dan.  Neg.  Inst.  §  1500; 
Morawetz,  Priv.  Corp.  §  d41;TiedemaD,  Com. 
Paper,  §  117. 

Were  the  note  non-negotiable  defendant 
would  still  be  liable  as  guarantor  or  as  maker 
of  a  new  note.  One  who  indorses  a  non-nego- 
tiable note  in  quasi  negotiable  form  is  liable  at 
the  option  of  the  holder  as  a  guarantor  or  as  a 
maker  of  a  new  note. 

MeMullen  v.  Bafferty,  89  N.  Y,  456;  Crom- 
y>ell  V.  Hewitt,  40  N.  Y.  491, 100  Am.  Dec.  527; 
Boe  V.  BalUtt,  84  Hun,  128;  Seymour  v.  Van- 
Slyek,  8  Wend.  408;  Tiedeman,  Com.  Paper, 
§  257d;  1  Dan.  Neg.  Inst.  §§  698,  694;  Story, 
Prom.  Notes,  §  128;  Cmibes  v.  Chandler,  83 
Ohio  St.  Vl%\Mo<yre  v.  Metropolitan  Nat. Bank, 
55  N.  Y.  41,  14  Am.  Rep.  178. 

Bartlettf  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  seeks  to  recover  of  defendant 
as  indorser  of  a  promissory  note  for  $16,787.02, 
-signed  "New  York  Construction  Company, 
by  T.  P.  Graf,  Secretary."  Impressed  upon 
the  face  of  the  note  were  the  words  *'New 
York  Construction  Company,  Seal."  The  note 
-did  not  recite  a  seal  and  no  effort  was  made  at 
•the  trial  to  prove  the  seal,  or  that  it  was  affixed 
by  authority  of  the  **New  York  Construction 
Company,"  save  reading  the  note  in  evidence. 
The  note  was  executed  and  payable  in  the 
state  of  Ohio  and  the  contract  of  indorsement 
was  made  in  the  state  of  New  York.  The 
if  acts  upon  this  appeal  are  undisputed,  and  the 
plaintiff's  counsel  insists  that  the  seal  on  the 
note  in  suit  was  not  proved  within  the  rule  laid 
•down  by  this  court  in  Weeks  v.  Ester,  143  N. 
Y.  874,  that  the  note  is  negotiable,  and  having 
been  purchased  in  good  faith  and  before  ma- 
turity, as  found  by  the  jury,  the  recovery  be- 
low must  be  sustained. 

The  defendant's  counsel,  while  admitting 
that  the  rule  in  Weeks  v.  Esler  is  opposed  to 
oertain  of  his  contentions  on  this  appeal,  urges 
with  much  earnestness  and  ability  that  this 
•court  should  reconsider  the  doctrines  of  that 
<:ase;  he  also  argues  that,  even  assuming  the 
note  to  be  negotiable  in  form,  it  never  had  a 
iegal  inception,  and  defendant  is  not  liable  as 
indorser. 

We  held  in  Weeks  v.  Esler  that  the  presump- 
tion attaching  ordinarily  to  seals  of  corpora- 
tions when  affixed  to  deeds  or  other  instru- 
ments did  not  exist  as  to  the  promissory  notes 
of  a  corporation,  and  that  in  the  absence  of 
any  recital  that  the  seal  of  the  corporation 
was  affixed  and  of  any  evidence  to  show  the 
fact  of  sealing,  or  that  the  corporate  seal 
was  impressed,  or  that  it  was  the  corporate 
seal,  the  notes  could  not  be  regarded  as  sealed 
instruments. 

We  think  this  rule  a  reasonable  one  in  view 
of  the  vast  business  transactions  of  corpora- 
tions, and  see  no  occasion  to  reconsider  it. 

In  the  case  at  bar  we  shall  assume  for  the 
purposes  of  this  appeal  that  the  note  in  suit 
was  a  sealed  instrument,  and  will  place  our  de- 
cision on  broader  grounds  than  those  laid  down 
in  Weeks  Y.Esler. 

In  view  of  the  law  as  settled  by  this  court 
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and  the  courts  of  other  Jurisdictions  as  to  what 
instruments  are  negotiable,  we  hold  that  the 
commercial  paper  of  a  corporation  negotiable 
in  form  does  not  lose  the  quality  of  negotiabil- 
ity by  having  attached  thereto  the  corporate 
seal. 

The  following  are  a  few  of  the  cases  show- 
ing the  evolution  of  the  modem  doctrine  that 
a  seal  does  not  deprive  corporate  obligations 
of  negotiability: 

Bank  of  Borne  v.  Borne,  19  N.  Y.  20, 75  Am. 
Dec.  272:  The  village  bad  issued  bonds  under 
its  corporate  seal  in  aid  of  a  railroad  company, 
and  i\ie  latter  sold  certain  of  them  to  a  bona 
fide  holder,  and  the  question  was  whether  the 
purchaser  was  subject  to  a  defense  available 
ag^ainst  the  railroad  company.  Comstock,  J., 
said:  '*The  bonds  were  payable  to  bearer, 
and  although  under  the  corporate  seal  of  the 
village,  they  were  negotiable  instruments  in 
such  a  sense  as  would  exempt  them,  in  the 
hands  of  a  bona  fide  holder,  from  a  defense 
which  might  be  available  against  the  railroad 
company,^'  citing  Illinois  v.  Dalafleld,  8  Paige, 
527,  same  case  on  appeal  Dela field  v.  lUi- 
nois.  2  Hill,  159. 177;  Mechanics'  Bank  v.  New 
York d  N.H.  B  Co.  13 N.  Y.  625,  627;  Morris 
Canal  d  Bkg.  Co.  v.  Fifiher,  9  N.  J.  Eq.  667.  64 
Am.  Dec.  428.  Brainerd  v.  Nets  York  db  H.  B. 
Co.  25  N.  Y.  496.  It  was  held  that  the  bond  of  a 
railroad  corporation,  payable  to  an  individual 
or  his  assigns,  is  in  the  nature  of  commercial 
paper,  negotiable  by  delivery  under  an  assign- 
ment in  blank,  and  not  a  specialty  subiect  to 
equities  between  the  corporation  and  the  per- 
son named  in  the  bond  as  the  primary  payee. 
Denio,  Ch.  J.,  said:  **The  questions  of  law 
which  the  appeal  presents  are.  whether  the  in- 
struments are  commercial  paper,  so  as  to  be 
negotiable,  and  whether  they  were  legally  ne- 
gotiated by  delivery  under  the  blank  assign- 
ment. These  might  have  been  very  grave 
questions  in  this  state  a  few  years  ago.  But 
they  have  been  settled  against  the  defendant  in 
this  state  by  a  series  of  decisions  which  it  is  im- 
possible at  this  day  to  depart  from.  .  .  . 
The  point  of  objection,  when  it  is  sought  to 
bring  such  securities  within  the  law  of  com- 
mercial paper  is  that,  being  under  seal,  they 
are  deeds,  and  commercial  instruments  are 
simple  contracts.  But  when  such  obligations 
are  issued  to  secure  the  payment  of  money 
upon  time,  and  contain  on  their  face  an  ex- 
pression showing  that  they  are  expected  to 
pass  from  one  person  to  another,  and  thus  to 
perform  the  office  of  bills  and  notes  or  of 
money,  as  the  words  *bearer,'  or  'assigns/  or 
•the  holder,'  or  the  like,  the  courts  of  this 
country,  with  a  single  exception,  and  those  of 
this  state,  without  any  exception,  have  con- 
curred in  attaching  to  them  the  attributes  of 
commercial  paper."  See  cases  cited  in  this 
opinion. 

This  case  also  laid  down  the  rule  that  no  dis- 
tinction could  be  made  between  private  cor- 
porations and  those  which  are  created  for 
governmental  or  municipal  purposes.  In 
Dinsmore  v.  Dvncan,  57  N.  Y.  573,  15  Am. 
Rep.  584,  it  was  held  that  the  negotiability  of 
a  United  States  treasury  note  is  not  restrained 
or  affected  by  the  fact  that  it  is  under  the 
treasury  seal.  D wight,  C,  said:  "There  are 
several  objections  urged  to  the  negotiability  of 
89 
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this  instrumeDt.  One  is,  that  it  is  under  the 
seal  of  the  United  States  treasury.  There  are, 
no  doubt,  decisions  that  an  instrument  under 
seal  is  not  negotiable.  These  cases  refer  to 
private  obligations  between  individuals.  Clark 
V.  Farmers'  'Sdfg.  Co.  15  Wend.  256;  Steele  v. 
Osicego  Cotton  Mfg.  Co.  Id.  265.  They  are  not 
to  be  extended  to  the  case  of  public  securities 
like  those  issued  by  the  government,  and  in- 
tended to  seek  for  a  market  throughout  the 
civilized  world.  The  seal  was  not  placed  there 
to  restrain  their  negotiability,  but  rather  to 
stamp  them  as  genuine  wherever  they  might 
be  in  circulation." 

Evertsonv.  National  Bank,  66  N.  Y.  14,  28 
Am.  Rep.  9,  holds  interest  coupons  of  railroad 
bonds  payable  to  bearer  at  a  specified  time  and 
place  are  negotiable  promises  for  the  payment 
of  money.    See  cases  there  cited. 

Marine  dt  B.  Phosphate  Min.  &  Mfg.  Co.  v. 
Bradley,  105  U.  8. 175,  26  L.  ed.  1084,  was  the 
case  of  an  instrument  issued  by  a  South  Caro- 
lina corporation  under  seal  agreeing  to  pay  a 
certain  sum  of  money,  and  by  an  indorsement 
under  seal  the  company  agreed  in  consideration 
of  forbearance  to  pay  a  higher  rate  of  interest 
on  the  money  to  bearer.  Mr.  Justice  Mat- 
thews, passing  upon  the  validity  of  the  indorse- 
ment, said :  *  *It  is  a  negotiable  note  within  the 
meaning  of  the  law  merchant,  and  according 
to  the  law  of  the  place  of  the  contract,  not- 
withstanding it  Is  an  instrument  under  seal,'' 
p.  180  L.  ed.  p.  1086.  In  Mercer  County  v. 
Hackett,  68  U.  S.  1  WaU.  88,  17  L.  ed.  548, 
the  United  States  Supreme  Court  held  county 
bonds  under  seal  to  be  negotiable  instruments. 
Mr.  Justice  Qrier  said,  in  speaking  of  the  bonds 
issued  under  seal:  "But  there  is  nothing  im- 
moral or  contrary  to  good  policy  in  making 
them  nefi;otiable  if  the  necessities  of  commerce 
require  that  they  should  be  so.  A  mere  techni- 
cal dogma  of  the  courts  or  the  common  law 
cannot  prohibit  the  commercial  world  from  in- 
venting or  using  any  species  of  security  not 
known  in  the  last  centurjj." 

The  following  authorities  further  illustrate 
the  point  under  discussion :  Mason  v.  Friek, 
105  Fa.  162,  51  Am.  Rep.  191,  and  cases  cited; 
Barrett  v.  Schuyler  County  Ct.  44  Mo.  197; 
Morris  Canal  iSb  Bkg.  Co.  v.  Fisher,  9  N.  J. 
Eq.  699,  64  Am.  Dec*  428;  Haven  v.  Qrand 
Junction  R.  d  Depot  Co.  109  Mass.  88;  Murray 
V.  Lardner,  69  U.  S.  2  Wall.  110,  17  L.  ed. 
857;  National  Exch.  Bank  v.  Hartford  P,  d  F. 
i?.  Co.S  R.  I.  875,  5  Am.  Rep.  582;  Dan.  Neg. 
lust.  ^§  1500, 1501,  and  cases  cited;  Morawetz, 
Priv.  Corp.  §  341 ;  Tiedeman,Com.  Paper,  §  117. 

In  Blewitt  v.  Boorum,  142  N.  Y.  357, 
Judge  Peckham,  in  a  learned  and  inter- 
esting opinion,  reviews  the  history  of  seals  upon 
instruments,  and  points  out  their  immaterial ty 
on  contracts  which  do  not  require  them  in  or- 
der to  be  valid. 

The  note  in  suit  being  negotiable  under  the 
law  of  this  state,  and  the  contract  of  indorse- 
ment having  been  made  here,  it  is  unnecessary 
to  consider  many  of  the  points  argued  by  ap- 
pellant under  the  assumption  that  the  defend- 
ant had  Indorsed  a  non-negotiable  instrument 

It  remains  only  to  examine  the  contention  of 
defendant's  counsel,  that  the  note,  if  negotia- 
ble, never  had  a  legal   inception  and  that  de- 
fendant is  not  liable  as  indorser. 
35  L.  R.  A. 


The  note  sued  on  was  executed  under  the 
following  circumstances:  The  defendant  was 
interested  in  building  a  railroad  in  Ohio, 
known  as  the  Columbus,  Lima,  &  Milwaukee 
Railroad,  which  was  in  course  of  construction. 
Capital  was  needed,  and  defendant  came  to- 
New  York  to  arrange  for  raising  it  at  the  sug- 
gestion of  a  firm  of  contractors  who  were  en- 
giged  in  building  a  portion  of  the  road.  One 
aufman  Simon  was  on  the  indemnity  bond 
of  the  contractors  to  the  construction  company 
in  the  turn  of  |50,000.  Simon  had  advanced 
money  to  the  contractors  in  the  sum  of  $16,- 
787.02,  being  the  amount  of  the  note  in  suit. 
The  contractors  were  in  some  difficulty  and 
suit  had  been  instituted  against  Simon  on  the 
bond.  At  this  juncture  Simon  professed  to 
have  made  arrangements  with  responsible  third 
parties  for  capital  to  com plete  the  road.  Simon 
insisted  that  he  would  not  close  with  the  parties 
who  were  to  raise  this  money  unless  be  waa- 
paid  his  advances  to  the  contractors  and  the  in- 
demnity bond  surrendered  to  him.  The  de- 
fendant sent  to  Ohio  for  his  attorney,  Mr. 
Cable,  to  aid  him  in  closing  the  transaction. 
After  Cable  arrived  in  New  York  the  defend- 
ant placed  in  his  hands  the  note  in  suit,  duly^ 
indorsed  by  himself,  and  the  indemnity  bond 
upon  which  Simon  was  liable  as  surety.  A 
form  of  contract  had  been  agreed  upon  under 
which  the  new  arrangement  was  to  be  carried 
out,  and  defendant  testified  that  he  told  Simon 
that  when  the  contract  was  signed  by  him  and 
his  parties  he  had  instructed  Cable  to  give  him, 
the  note  and  indemnity  bond.  Cable  swore 
that  Simon  said  the  contract  was  all  right,  but 
he  would  not  ask  his  parties  to  sign  unless  he 
knew  there  would  be  no  question  about  past 
transactions,  and  he  asked  that  the  note  and 
bond  be  delivered  to  him.  Cable  at  first  de- 
murred to  such  a  course  as  contrary  to  his  in- 
structions, but  finally  yielded,  with  the  under- 
standing that  the  note  and  bond  were  to  be  re- 
turned it  the  contract  was  not  signed.  Simon, 
departed  with  the  note  and  bond  in  his  posses- 
sion under  promise  to  get  the  contract  executed 
and  deliver  it  to  Cable  at  a  place  named  at  a 
later  hour  the  same  day,  but  failed  to  do  so,. 
and  departed  from  the  state.  This  was  in 
July,  1890,  and  on  the  29th  day  of  the  follow- 
ing September  Simon  handed  the  note  to  the 
president  of  the  Southern  National  Bank,  with 
the  request  that  he  give  it  to  a  broker  for  sale. 
The  note  was  sent  to  brokers  to  sell  for  |16,000» 
which  was  done,  and  the  purchaser  sold  to  the 
plaintiff  for  |16,500.  Under  these  circumstan- 
ces it  is  clear  the  note  had  a  legal  inception. 
The  situation  is  the  same  as  if  the  defendant 
himself  had  handed  the  note  to  Simon.  By 
the  act  of  defendant's  agent  the  note  was  put 
in  circulation,  and  the  defendant  cannot  avail 
himself  of  his  agent's  mistake  and  Simon's  bad 
faith  as  a  defense  against  the  bona  fide  holder 
of  the  note.  The  note  having  a  legal  incep- 
tion, the  defense  of  usury  fails  even  if  it  is  as- 
sumed, contrary  to  the  law,  that  it  could  have 
been  pleaded  against  the  corporation  plaintifif. 

We  have  examined  the  exceptions  and  find 
no  reversible  error. 

The  judgment  appealed  from  sJumld  be  af- 
firmed with  costs. 

All  concur. 
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Amos  FENSTERMAKER,  Appt, 

V. 

TRIBUNE  PUBLISHING  COMPANY, 

Respt. 

(12  Uuh,4a9;  13  (Jtah,  632.) 

*1«  A  rehearinn^  may  be  granted,  even 
wbeD  the  reeuJt  must  be  same  as  announced  In 
the  original  opinion*  when  the  concurrence  of  one 
of  two  Judires  constitutlnflT  the  court  delivering 
the  Judgment  on  appeal  is  limited  to  the  result 
and  thereby  the  law  of  the  case  is  not  made;  and 
(2)  the  orlfrinal  opinion  fails  to  consider  a  point 
raised  upon  the  appeal,  which,  if  tenable,  mifrht 
be  fatal  to  the  cauee  of  action  set  forth  in  the 
complaint:  and  (3)  the  former  opinion  announces 
certain  rules  of  law  which,  in  the  Judgment  of 
the  court  as  constituted  when  the  motion  for  re- 
hearing is  considered,  require  modification  to 
prevent  misapplication  of  same  upon  a  new 
trial  of  the  cause. 

2*  A  newspaper  article  which  relates 
wholly  to  the  private  acts  of  a  Ikmily, 
wltb  respect  to  cruel  treatment  of  a  child,  is  not 
a  privliegred  publication,  though  made  in  good 
faith  as  a  matter  of  news  in  which  the  public 
may  have  much  interest. 

8.  One  who  publishes  matter  eoncem- 
ing  a  fkmily  in  its  collective  capacity  assumes 
the  risk  of  its  being  libelous  as  to  any  member 
thereof;  and  such  matter  concerns  a  class  of 
wbich  any  member  can  maintain  an  action  for 
defamation  of  himself  persons  lly,  because  the 
libel  applies  to  each  individual  member,  through 
the  class,  by  the  use,  without  discrimination,  of 
the  collective  appellation. 

4.  By  the  provisions  of  9  8846,  8  Utah 
Comp.  ToL'wm  1888*  in  an  action  for  libel  or 
slander  it  is  not  necessary  to  state  in  the  com- 
plaint any  extrinsic  facts  for  the  purpose  of 
showing  the  application  to  the  plaintiff  of  the  de- 
famatory matter  out  of  which  the  action  arose* 
but  it  IS  sufficient  to  state  generally  that  the 
same  was  published  of  or  concerning  the  plain- 
tiff. Held,  that,  in  a  suit  upon  a  newspaper  artl- 
tide  published  concerning  a  certain  family,  a 
complaint  which  alleges  that  plaintiff  is  the  head 
of  that  family,  residing  in  the  place  named  in  the 
article,  and  that  the  publication  was  made  of  and 
concerning  him,  together  with  the  article  itself, 
and  allegations  of  its  falsity,  states  a  cause  of  ac- 
tion. 

6.  Matters  purely  mitigatory,  and  not 
available  under  a  plea  in  Just iHcai ion,  must  be 
specially  pleaded  with  particularity,  but  mere 
evidentiary  matters  should  not  be  set  out  in  such 
plea. 

6.  A  newspaper  article  which  upon  its 
flbce  purports  to  be  derived  from 
sources  other  than  tbe  writer^s  own  knowledge 
need  not  necessarily  state  the  sources  of  informa- 
tion, in  order  to  permit  the  publisber.  when  sued 
thereon,  to  allege  and  prove  mitigating  circum- 
stances showing  that  be  acted  in  good  faith  upon 
apparently  reliable  information. 

7.  Evidence  in  an  action  for  libel,  which 
related  wholly  to  mitigating  circumstances,  is  in- 
admissible under  a  plea  of  Justification. 

*Head notes  by  Street,  Special  Judge. 


Note.— For  libel  on  a  family  or  class  of  persons, 
see  also  State  v.  Brady  (Knn.)  9  L.  R.  A.  606. 
35  L.  R.  A. 


8*  (a.)  When  a  publication  is  libelous,  the 

plaintiff  in  a  suit  baaed  thereon  is  entitled,  in  the 
absence  of  allegation  and  proof  of  special  dam- 
age, to  such  general  damages  as  the  law  will  pre- 
sume to  be  the  natural  or  probable  consequences 
of  the  defamatory  words,  (b)  The  amount  of  such 
damages  is  referred  to  the  sound  discretion  of 
tbe  Jury,  but  must  be  purely  compensatory.  (c> 
The  elements  to  be  taken  into  consideration  In 
assessing  such  damages  are  (1)  the  plalntiff^s  in- 
jured feelings  and  tarnished  reputation:  (2)  the 
naturs  of  the  imputation;  (8)  the  character,  con- 
dition, and  influence  of  tbe  parties:  and  (4)  all 
mitigating  circumstances  shown  by  the  evidence. 
(December  21.  1806,) 

APPEAL  by  plainiiflf  from  a  judgment  of 
the  District  Court  for  tbe  Third  District  in 
favor  of  defeDdrtOt  in  an  action  brought  to  re- 
cover damages  for  alleged  publication  of  a  lil)el. 
Recersed. 

The  facts  are  stated  in  the  opinion. 

Mettsrs,  John  M.  Zane  and  James  A* 
Williams,  for  appellant: 

Each  one  of  the  Fenstermaker  family  resid- 
ing at  Box  Elder  ranch  bad  his  or  her  action 
for  libel. 

James  v.  Rvtlech,  4  Coke,  17ft;  Smart  v. 
Blanchard,  42  N.  H.  137;  Ryckman  v.  Delavan, 
25  Wend.  186;  Rper  v.  Fireman's  Journal  Co. 
11  Daly,  251;  Qidney  v.  Blake,  11  Johns.  54. 

The  law  as  to  tbe  justification  is  that  it  must 
fully  meet  tbe  charge,  aver  the  facts  that  show 
the  charge  to  l)e  true,  and  set  them  forth  in  a« 
traversable  form,  and  defendant  must  justify 
the  words  in  the  sense  imputed  to  them  by  the 
innuendo. 

Newell.  Defamation,  Slander,  &  Libel,  653, 
et  seq,  796. 

Respondent  seeks  to  claim  that  while  the 
facts  stated  do  not  make  a  justification,  still, 
tbe  avermeDt  in  the  answer  generally  that  the 
charge  was  true,  is  sufficient.  That  is  not 
the  law. 

Tilson  V.  Clark,  45  Barb.  178;  Downey  v. 
Dillon,  52  Ind.  442:  Bissell  v.  Cornell,  24  Wend. 
354;  Sltepard  v.  Merrill,  13  Johns.  475;  Sun- 
man  V.  Brewin,  52  Ind.  140;  Thrall  v.  Smiley, 
9CaI.  529;  Van N^ess  Y.Hamilton,  19  Johns.349. 

Evidence  which  is  admissible  in  justification 
is  not  admissible  in  mitigation,  and  there  being 
no  proper  plea  of  justification  all  the  evidence 
as  to  the  finding  of  the  child  on  the  desert  and 
her  condition  was  not  evidence  in  mitigation, 
because  if  good  for  any  purpose  it  tended  to 
prove  the  truth  of  the  charge. 

Newell,  Defamation,  Slander,  &lLibel,  882, 
897. 

Facts  in  mitigation  must  be  pleaded  in  or- 
der to  be  proved. 

Reiley  v.  Tiinme,  53  Wis.  68;  Battell  v.  Wal- 
lace, 80  Fed.  Rep.  229;  Willocer  v.  Hill,  72  N. 
Y.  86. 

The  libel  did  not  purport  to  be  published 
upon  tbe  authority  of  another,  and  hence  the 
fact  that  it  was  so  published  was  wholly  inad- 
missible. 

Odgers,  Libel  &  Slander,  302;  Newell.  Defa- 
mation, Slander,  &  Libel,  ^94;  Marker  v. 
Dunn,  68  Iowa,  720;  Talbutt  v.  Clark,  2 
Moody  &  R.  312. 

Mrs.  Fensiermaker's  general  reputation  for 
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mistreating  children  could  not  be  proved  by 
specific  acts. 

P  Bourreseau  v.  Detroit  Evening  Journal  Go. 
68  Mich.  425. 

The  test  of  whether  a  fact  inquired  of  in 
cross  examination  is  collateral  is  this.  Would 
the  cross-examining  party  be  entitled  to  prove 
it  as  part  of  his  case  tending  to  establish  his 
plea? 

Hildeburn  v.  Curran,  65  Pa.  68;  Atty.  Oen. 
V.  Hitchcock,  1  Exch.  91;  Thayer,  Cas.  Ev. 
1217;  Stokes  v.  Peopfe.  53  N.  Y.  175,  18  Am. 
Rep.  492;  Rogers  v.  Cook,  8  Utah,  128;  PeopU 
V.  Uite,  Id.  461. 

Good  motives  mitigate  only  exemplary  dam- 
ages, not  actual  damages. 

Odgers,  Libel  «fc  Slander,  801;  Freese  v. 
THpp,  70  111.  496. 

Messrs.  O.  W.  Powers,  D.  N.  Stranp, 
and  Oi^en  Hiles,  for  respondent: 

The  defamatory  words  must  refer  to  some 
ascertained  or  ascertainable  person,  and  that 
person  must  be  the  plaintiff. 
Odeers,  Libel  &  Slander,  127. 
If  the  words  used  really  contain  no  reflec- 
tion on  anv  particular  individual,  no  averment 
or  innuendo  can  make  them  defamatory.  An 
innuendo  cannot  make  the  person  certam  who 
was  uncertain  before. 

Miller  v.  Miller,  8  Johns.  74;  Odgers,  Libel 
&  Slander,  127;  Sanderson  v.  CcUdwell,  45  N. 
Y.  898,  6  Am.  Rep.  105. 

There  must  be  an  averment  in  the  statement 
of  the  claim  that  the  words  were  published  of 
the  plaintiff,  and  extraneous  facts  showing 
that  he  is  the  person  referred  to  should  also  be 
averred. 
Harvey  v.  Coffin,  5  Blatchf.  566. 
It  is  proper  to  show  under  what  circum- 
stances an  article  is  prepared  and  published. 

Suitings  v.  Shakespeare,  46  Mich.  408,  41  Am. 
Rep.  166. 

Defendant  may  show  that  it  really  believed 
the  matters  published  to  be  true,  and  that  it 
had  good  ground  for  such  belief. 
Kennedy  Y,  Holbarn,  16  Wis.  457. 
Defendant  may  give  in  evidence  the  mitigat- 
ing circumstances. 
3  Comp.  Laws.  §  8247. 
Testimony  is  proper  in  mitigation,  though  it 
tends  to  prove  Justification  and  falls  short. 

West  V.  Walker,  2  Swan,  82;  Thrall  v. 
Smiley,  9  Cal.  529;  Peoples  v.  Detroit  Post  & 
T,  Co.  54  Mich.  464;  Farr  v.  Baseo,  9  Mich. 
856,  80  Am.  Dec.  88;  Bush  v.  Prosser,  11  N. 
Y.  849. 

The  charge  made  in  the  article  being  specific 
the  answer  was  very  properly  general. 

Van  Wyck  v,  Guthrie,  4  Duer,  268;  Cooper 
V.  Oreeley,  1  Denio,  847;  Weaver  v.  Lloyd,  4 
Dowl.  &  R.  230;  Kelly  v.  Taintar,  48  How. 
Pr.270. 

The  Code  by  authorizing  the  defendant  to 
couple  the  defense  in  mitigaUon  with  a  justifi- 
cation in  its  answer  enables  the  defendant  to 
take  advantage  of  either  one  or  the  other  ac- 
cording to  the  case  made  out  in  the  proof. 

Bisbey  v.  Shaw,  12  N.  Y.  78;  West  v.  Walker, 
and  ThraUy.  Smiley,  supra. 

On  all  matters  of  public  interest  and  concern 
everyone  has  a  rieht  to  make  such  comments 
and  criticisms  as  he  pleases,  provided  he  does 
so  fairly  and  with  an  honest  purpose. 
86  L.  R.  A. 


WasonY.  Walter,  L.  R.  4Q.  B.  98;  8Law80n, 
Rights,  Rem.  &  Pr.  2181. 

All  matters  which  even  for  a  short  time 
claim  the  attention  of  the  people  and  the  pub- 
lic press  are  matters  of  public  interest. 

3  Lawson,  Rights,  Rem.  &  Pr.  2188. 

On  the  first  hearing,  King,  J.,  delivered  the 
following  opinion: 

This  is  an  action  for  damages,  founded  upon 
the  publication  of  an  alleged  defamatory  ar- 
ticle. Plaintiff  alleges  that  he  resides  upon  a 
ranch  known  as  the  ''Box  Elder  Ranch,  and 
is  the  head  of  the  family  of  Fenstermaker,  re- 
siding thereon,  and  that  defendant  published  in 
it  daily  and  weekly  newspapers  (which  he  al- 
leges were  extensively  circulated),  of  and  con- 
cerning him,  the  following  false  and  defama- 
tory matter: 

Fiendlike  Act  to  a  Child— A  Little  Child 
Turned  Out  into  the  Desert  to  Die— Her  Res- 
cue. 

One  of  the  worse  cases  of  cruelty  ever  heard 
of  in  this  section  of  the  country  comes  from  the 
county  of  Box  Elder,  and  the  facts,  as  stated, 
are  enough  to  make  the  blood  of  an  average 
man  boil  with  indignation.    Last  summer  a 
little  girl  named  Caroline  Hansen  came  here 
from  Sweden  with  her  grandparents.    They 
went  to  live  at  CottonwocKi,  and  continued  to 
reside  there  until  the  old  people  died.    The 
little  girl  then  went  to  live  with  a  family  named 
Reddan,  who  reside  in  the  ninth  ward,  this 
city.  After  staying  there  a  short  time,  the  folks 
tired  of  her,  and  she  was  sent  to  a  family  named 
Fenstermaker  [meaning  the  family  composed 
of  the  plaintiff  and  others],  at  Box  Elder  ranch , 
where  she  lived  until  the  24th  of  this  month, 
when  she  was  told  to  get  out  and  go  some- 
where.—they  did  not  care  where,— and  never 
come  back  again.  They  told  her  at  the  time  that 
she  must  not  go  near  the  sheep  herders,  or  they 
would  kill  her,  and  with  this  fear  in  her  heart 
the   poor   child    started   out  to  try  and  find 
another  home.     After  wandering 'about  the 
desert  for  two  days  and  two  nights,  sleeping  in 
the  sagebrush,  she  was  found  by  one  of  the 
sheep    herders,    and    when    discovered    she 
begged   piteously  for  her  life,   thinking  that 
she  was  in  danger  of  being  killed.    The  herder, 
whose  name  is  J.  R.  Murdock,  had  a  hard  time 
trying  to  quiet  her,  and  when  he  finally  did  he 
took  her  to  his  cabin,  and  ministered  to  her 
wants.    She  was  thoroughly  exhausted  and 
nearly  starved,  and  it  was  no  small  task  to  get 
her  back  to  a  condition  where  it  would  be  safe 
to  give  her  all  she  wanted  to  eat  and  drink. 
.    .    .    Yesterday  he  started  for  Tooele,  aod 
there  he  will  swear  out  a  complaint  against  the 
people-who  have  treated  her  so  bruUilly,  and 
will  see  to  it  that  they  are  brought  to  the  jus- 
tice that  they  so  fully  deserve.    The  case  is  ac- 
tually one  of  the  most  heartless  of  its  kind  on 
record,  and  the  people  that  would  be  guilty  of 
such  a  deed  must  be  very  bad  inde^.    The 
matter  of  sending  her  away  was  bad  enough, 
Qod  knows,  but  their  action  in  telling  the  child 
that   she   must  not  appeal  to    anyone — for 
that  is  what  their  warning   amounted   to — ^is 
absolutely  fiendish.    It  would  seem  that  they 
wanted  her  to  go  out  and  starve  to  death,  and 
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that  tbej  planned  to  that  end.  When  found, 
the  Httle  girl  was  in  an  emaciated  condition, 
and  had  had  uotbinc:  to  eat  for  nearly  three 
days,  and  was  almost  famished  for  water.  The 
Fenstermakers  live  at  what  is  called  'Box  Elder 
Ranch/  which  is  about  10  miles  from  Grants- 
ville,  in  the  county  of  Box  Elder.  The  inhu- 
man people  will  have  a  chance  to  answer  in  the 
courts  for  the  deed,  and  it  is  hoped  that  they 
will  be  made  to  suffer  for  their  actions. 

One  of  the  innuendoes  stated  that  the  article 
charged  that  plaintiff  and  other  members  of  his 
family  had  been  guilty  of  the  crime  of  abandon- 
ment and  neglect  of  children.  The  answer  ad- 
mits the  publication,  but  denies  that  it  was 
false,  malicious,  defamatory,  or  libelous.  Upon 
the  trial  it  alleges  that  the  matter  set  out  and 
alleged  to  have  been  published  of  and  concern- 
ing plaintiff  was  in  every  respect  substantially 
true,  and  was  not  made  with  any  intent  to  in- 
jure plaintiff,  or  any  other  person.  It  denied 
that  it  conveyed,  or  was  intended  to  convey, 
the  meaning  that  plaintiff  or  other  members  of 
his  family  had  been  guilty  of  the  crime  of 
abandonment  and  neglect  of  children,  or  any 
crime  whatever.  The  amended  answer  alleged 
*'that  the  charge  and  supposed  defamatorv 
words  in  the  article  complained  of,  and  each 
and  all  of  them,  were  true:  that  the  child, 
Caroline  Hansen,  mentioned  in  the  article  com- 
plained of,  came  from  Sweden,  and  resided  for  a 
time  in  Salt  lAke  Citv,  and  was  afterwardstaken 
into  the  Fenstermaker  family;  that  at  about 
the  time  mentioned  in  the  article  she  was  found 
by  J.  R.  Murdock,  a  sheep  man,  wandering  in 
the  desert;  that  she  bej^ed  of  him  to  spare  her 
life,  thinking  she  was  in  danger  of  being  killed; 
that  she  informed  Murdock  that  the  persons 
with  whom  she  had  lived  had  told  her  to  leave 
their  house  and  go  somewhere,— they  did  not 
care  where, — and  never  return,  and  that  she 
must  not  go  near  the  sheep  herders,  or  they 
would  kill  her,  and  that  she  averred  that  she 
had  wandered  in  the  desert  for  two  days  and 
nights;  that  Murdock  took  her  to  his  cabin; 
.  .  .  that  it  was  the  intention  of  Murdock 
to  swear  out  a  complaint  against  the  people 
who  had  so  treated  the  child,  and  bring  them 
to  justice.  .  .  .  Defendant  avers  that  the  last 
paragraph  of  the  article  complained  of  was 
pertinent  and  proper  comment,  based  upon  the 
facts  set  forth  in  said  article.  .  .  .  And  de- 
fendant hereby  pleads  the  foregoing  in  mitiga- 
tion, as  well  as  in  justification,  of  the  said  libel." 
There  are  more  than  forty  assignments  of  er- 
ror, but  it  is  unnecessary  for  us  to  consider  all 
of  them,  for  the  reason  that  the  few  discussed 
herein  convince  us  that  the  judgment  of  the 
lower  court  must  be  reversed. 

Respondent  contends  that  plaintiff  failed  to 
make  out  a  case,  and  therefore,  if  er^or  were 
committed,  he  cannot  complain.  In  support  of 
this  position,  it  is  argued  that  the  article  upon 
which  the  action  was  founded  did  not  refer  to 
an  individual,  but  to  a  class.  It  seems  that, 
after  plaintiff  had  called  his  first  witness  to  the 
stand,  defendant  objected  to  any  testimony  be- 
ing introduced,  for  the  reason  that  the  com- 
I>laint  did  not  state  a  cause  of  action,  as  the  ar- 
ticle sued  on  did  not  refer  to  an  individual,  but 
to  a  class.  During  the  discussion  that  followed, 
plaintiff's  counsel  stated  that  the  innuendoes 
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in  the  complaint  which  pointed  the  alleged  de- 
famatory words  to  plaintiff  might  be  stricken 
out  as  surplusage.  Whether  this  was  done  or 
not  the  record  fails  to  disclose;  but  the  respond- 
ent proceeds  upon  the  assumption  that  they 
were  eliminated  from  the  complaint,  and  there- 
fore it  is  urged  there  were  no  averments  of 
facts,  by  wa^  of  innuendo,  connecting  the 
publication  with  the  plaintiff.  In  answer  to 
this  it  is  argued  that  defendant's  answer,  by 
failing  to  deny  that  the  publication  was  of  and 
concerning  the  plaintiff,  is  to  be  treated  as 
an  admission  that  the  plaintiff  is  the  person 
against  whom  it  was  directed,  and  that  such 
admission  dispenses  with  the  necessity  of  aver- 
ments or  proofs  connecting  plaintiff  with  the 
alleged  defamatory  matter.  Respondent's 
counsel  insist  that  the  answer  does  contain  a 
denial  of  this  averment.  But  it  is  clear  that 
they  are  mistaken.  The  answer  simply  denies 
that  the  publication  was  false  or  malicious,  or 
that  defendant  published  any  false  or  defama- 
tory matter  of  or  concerning  plaintiff,  but  there 
is  no  denial  of  the  allegation  that  the  article  in 
question  was  publishea  of  and  concerning  the 
plaintiff.  The  important  allegation  to  be  de- 
nied, if  a  denial  could  be  made,  was  that 
which  imputed  in  the  matter  published  the  di- 
rect charge  against  plaintiff.  Defendant  hav- 
ing failed  to  make  such  denial,  it  was  wholly 
immaterial  whether  the  innuendoes  in  the  com- 
plaint remained  or  not.  The  answer  fastened 
the  article  upon  the  plaintiff,  and  obviated  the 
necessity  of  any  proof  being  offered  connect- 
ing him  with  itj^  and  severing  him  from  any, 
class.  Section  8246of  the  Compiled  Laws  pro- 
vides that  in  an  action  of  this  character  "it  is 
sufficient  to  state  generally  that  the  article  com- 
plained of  was  published  concerning  the  plain- 
tiff, and  if  such  allegation  be  controverted  the 
plaintiff  must  establish  on  trial  that  it  was  so 
published  or  spoken. "  Of  course,  to  be  action- 
able, the  defamatory  article  must  refer  to  some 
ascertained  or  ascertainable  person,  and  no  in- 
nuedo  can  make  the  words  defamatory  unless 
thev  reflect  upon  some  individual,  as  such,  or 
a  class,  in  certain  instances.  Where  the  words 
used  seem  to  apply  only  to  a  class  of  individ- 
uals, and  not  to  be  specially  defamatory  of  any 
particular  member  of  that  class,  still  the  ac- 
tion can  be  maintained  by  any  individual  of 
that  class  who  can  satisfy  the  jury  that  the 
words  referred  especiallv  to  himself.  If  the 
publication  had  charged  that  the  people  of 
Tooele  county  were  guilty  of  the  reprehensible 
— ^not  to  say  criminal— conduct  charged  to  the 
Fenstermaker  family,  the  class  so  charged 
would  be  so  extensive,  the  impossibility  of  fix- 
ing individual  responsibility  so  apparent,  that 
the  court  would  pronounce  the  article  not  ac- 
tionable, but  where  the  words,  by  any  reason- 
able application,  impute  a  charge  to  several 
individuals,  under  some  general  description  or 

general  name,  cither  one  coming  within  such 
escription  may  successfully  maintain  an  ac- 
tion, if  the  jury  determine  that  the  words  have 
a  personal  application  to  the  person  bringing 
suit.  Ryckman  v.  Delatan,  25  Wend.  186; 
Ellis  V.  KimbaU,  16  Pick.  182;  Smart  v. 
Blanc/iard,421^.  H.  187;  Ever  v.  FiremarCB 
Journal  Co,  11  Daly,  250.  Plaintiff  also  al- 
leged that  he  was  the  head  of  the  Fenstermaker 
family.    This  was  not  denied.     We  think  the 
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publication  concerned  such  a  class  that  any 
member  thereof  could  maintain  an  action  on 
the  principles  laid  down;  and  in  this  case  the 
plaintiff  having?  averred  that  he  was  the  head 
of  this  class,  and  that  the  publication  was  of 
and  concerning  him,  no  proof  in  support  of 
these  allegations  was  necessary,  under  the  ad- 
missions in  the  answer. 

Appellant  assigns  as  error  the  action  of  the 
court  in  permitting  defendant  to  offer  evidence 
tending  to  prove  the  truth  of  the  charge  con- 
tained m  the  publication,  and  the  refusal  of  the 
court  to  give  plaintiff's  requests  upon  the  ques- 
tion of  justification.  This  presents  the  ques- 
tion, Does  the  amended  answer  constitute 
a  proper  plea  of  justification?  At  common 
law,  under  the  plea  of  general  issue,  in  this 
class  of  cases,  the  defendant  could  give  evi- 
dence tending  to  prove  the  extrinsic  facts  stated 
in  the  inducement,  the  publication  of  the  al- 
leged defamatory  matter,  the  truth  of  the  col- 
loquium, or  the  application  of  the  words  to 
plaintiff,  as  well  as  certain  other  things,  but 
evidence  in  support  of  the  truth  of  the  charge 
could  only  be  given  under  a  plea  of  justifica 
tion.  But  interposition  of  this  plea  was  at- 
tended with  great  danger  to  defendant,  for  the 
attempt  to  prove  the  truth  of  a  libel  was  re 
garded  as  the  reiteration  of  the  charge,  and 
conclusive  evidence  of  malice,  and  no  evidence 
in  mitigation  could  be  received.  If  defendant 
failed  to  establish  the  truth  of  the  charge,  the 
damages  were  aggravated.  If  he  desired  to 
mitigate,  he  was  compelled  to  admit  the  truth 
of  the  charge,  and  could  offer  no  evidence  de- 
hors it.  Under  the  plea  of  mitigation,  he  could 
only  introduce  evidence  tending  to  show  that 
be  had  reason  to  believe  the  charge  true 
when  made.  Our  Code  has  removed  the  perils 
attending  these  pleas,  and  has  established  a 
more  liberal  rule.  A  defendant  may  deny  gen- 
erally or  specifically  the  material  allegations 
of  the  complaint  to  be  by  him  controverted, 
and  simultaneously  plead  the  truth  of  the  mat- 
ter charged  as  defamatory,  and  any  mitigating 
circumstances  to  reduce  the  amount  of  dam- 
ages; and,  whether  he  prove  the  justification 
or  not,  he  may  give  in  evidence  the  mitigating 
circumstance.  Under  this  provision,  defend- 
ant can  plead  both  justification  and  mitigation, 
or  either;  and,  while  the  Code  seems  to  con- 
template that  each  plea  should  be  separately 
stated,  we  are  not  prepared  to  say  that  they 
may  not  be  joined,  if  the  answer  clearly  in- 
dicates that  the  facts  and  circumstances  so 
pleaded  are  teLi'^red  both  by  way  of  justifica- 
tion and  in  miL^ation.  The  adoption  of  the 
Code,  however,  does  not  abrogate  the  rule  that 
justification  must  be  speciaUy  pleaded,  and 
the  particular  facts  averring  the  truth  of  the 
imputation,  whether  it  be  general  or  special, 
must  be  clearly  set  forth.  The  justification 
must  fully  meet  the  charge,  aver  the  facts 
showing  it  to  be  true,  and  present  them  in  a 
traversable  form.  It  must  also  meet  the  points 
in  the  sense  imputed  to  them  in  the  innuendo. 
Wachter  v.  Qvenzer,  29N.  Y.  547;  Hush  v.  Pr&s- 
ser,  11  N.Y.  847;  Willover  v.  Hill,  72  N.  Y.  86; 
Spooner  v.  Keeler.  51  N.  Y.  587;  Robinson  v. 
Boieh,  55  How.  Pr.  55:  Newell,  Defamation, 
Hlander.  &  Libel,  pp.  550,  658.  It  is  clear  that 
the  averments  in  the  answer  reciting  the  finding 
of  the  child,  her  statements  to  Murdock,  etc., 
85  L.  R,  A. 


utterly  fail  as  a  plea  of  justification.  They  no- 
where meet  the  charge  imputed  to  plaintiff. 
Is  it  a  sufiicient  plea  of  justification  to  allege 
that  the  charge  and  supposed  defamatory 
words  are  true?  Appellant  insists  that  this  is 
not  sufficient,  because  it  fails  to  state  the  fact 
issuably.  Respondent  contends  that  the  charge 
is  specific,  and  therefore  the  general  averment 
of  its  truth  satisfies  the  rule.  We  have  expe- 
rienced considerable  difficulty  in  answering 
this  objection,  and  have  reached  a  conclusion 
only  after  a  patient  examination  of  many  au- 
thorities. ' '  W  here  the  imputation  complained 
of  is  a  conclusion  or  inference  from  certain 
facts,  the  plea  of  justification  must  aver  the  ex- 
istence of  a  state  of  facts  which  will  warrant  the 
inference  of  the  charge. "  Newell,  Defamation, 
Slander,  &  Libel,  p.  652:  Bathorn  v.  Congress 
Spring  Co.  44  Hun,  608:  Tilson  v.  Clark, 45  Barb. 
178;  Downey  v.  Dillon,  62  Ind.  442;  Bissell  v. 
Cornell,  24  Wend.  864;  Thrall  v.  Smiley,  9  Cal. 
629;  Van  NessY,  Hamilton,  19  Johns.  849.  It  is 
true  the  plea  ought  to  be  certain  to  a  common 
intent,  at  least,  and  direct  and  positive  in  the 
facts  set  forth;  but  we  think  there  is  a  differ- 
ence between  the  charge  imputed  in  the  article 
complained  of,  where  specific  acts  are  alleged, 
and  a  case  in  which  a  person  is  charged,  for 
instance,  with  being  a  swindler  or  common 
cheat.  In  such  case  the  plea  of  justification 
should  state  specifically  the  facts  constituting 
the  offense,  and  the  instances  when  such  per- 
son was  guilty  of  swindling,  together  with  the 
animo  furandi.  Is  the  charge  in  the  alleged 
libelous  article  general?  If  the  publication 
be  construed  as  charging  plaintiff  with  the  stat- 
utory crime  of  abandonment  and  neglect  of 
children,  as  alleged  in  plaintiff's  complaint, 
then  the  imputation  would  be  general.  With- 
out taking  the  trouble  to  examine  in  detail  this 
question,  we  are  clear  that  such  crime  is  not 
charged.  When  the  imputation  is  a  charge  of 
some  specific  act  or  acts,  it  is  sufficient  if  the 
plea  alleged,  in  legal  language,  that  the  charge 
IS  true.  The  gist  of  the  imputation  in  the  ar- 
ticle complained  of,  construed  in  the  light  of 
the  admissions  in  the  answer,  is  that  plaintiff, 
tiring  of  the  little  girl,  turned  her  out  into  the 
desert,  under  such  circumstances  and  with 
such  commands  as  would  result  in  her  death. 
The  article  further  charges  that  plaintiff  treated 
her  brutally,  and  planned  that  she  might  starve 
to  death.  It  is  clear  that  these  latter  charges 
are  general,  and  unless  so  inseparably  con- 
nected with  preceding  specific  acts,  particu- 
larly described  and  so  unmistakably  interpreted 
by  them  as  to  relieve  them  of  generality  and 
stamp  them  with  definiteness,  the  answer  could 
not  plead  a  justification.  We  think  these 
charges,  viz,,  of  brutality,  and  planning  for 
the  death  of  the  little  girl,  though  general  and 
conclusive,  are  substantially  a  reiteration  of 
the  specific  charges  previously  made  in  the  ar- 
ticle complained  of.  It  is  to  be  noted,  too. 
that  the  plaintiff  never  demurred  or  interposed 
any  motion  with  reference  to  these  pleas  inter- 
posed by  defendant.  Under  all  the  circum- 
stances, we  are  constrained  to  hold  that  the 
answer  contained  a  plea  of  justification.  Van 
WycJc  V.  Ovthrie,  4  Duer,  268:  Cooper  v.  Greeley, 
1  Denio.  847;  Weaver  v.  Lloyd,  4  Dowl.  &  R. 
230;  Kelly  v.  Taintor,  48  How.  Pr.  270:  Od- 
gers.  Libel  &  Slander,  Bigelow's  ed.  p.  485. 
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Appellant  next  contends  that  the  court  erred 
in  permitting  evidence  to  go  to  the  jury  in  mit- 
igation of  damaged— First,  because,  as  claimed, 
there  was  no  plea  for  justification,  and  for  the 
'  further  reason  that  the  evidence  tended  to 
prove  justification,  and  was  therefore  improper 
in  mitigation:  and,  second,  because  the  evi- 
dence so  introduced  was  not  pleaded  either  in 
justification  or  mitigation.  Undoubtedly,  it 
was  formerly  the  rule  that  evidence  in  mitiga- 
gation  could  only  be  given  when  the  defendant 
admitted  the  charge ~to  be  false,  and,  if  any 
was  offered  which  tended  in  any  manner  to 
prove  the  truth  of  the  charge,  it  was  inadmis- 
sible. Fero  V.  Ru^coe,  4  N.  Y.  168;  Cooper  v. 
Barber,  24  Wend.  105;  Petrie  v.  Rase,  5  Walts 
<&  S.  864.  But,  as  stated  above,  our  statute 
has  abrogated  this  rule.  Bush  v.  Prosser,  11 
N.  Y.  349;  Thrall  v.  Smileu,  9  Cal,  529.  Not- 
withstanding the  statute,  the  facts  relied  on  in 
mitigation  must  be  specifically  set  forth  in  the 
answer.  Willover  v.  Hill,  supra;  HaUey  v. 
Oregg,  82  Iowa,  622;  MieUnz  v.  Quasdorf,  68 
Iowa,  726.  The  provision  that  the  answer  may 
allege  both  the  truth  of  the  matter  charged  as 
defamatory  and  in  mitigation  does  not  mean 
that  it  may  be  alleged  in  general  terms,  with- 
out any  statement  of  facts  or  particular  cir- 
cumstances. The  requirement  that  the  an- 
swer should  set  up  the  matter  to  be  relied  on 
was  intended  to  prevent  surprise  by  informing 
the  plaintiff  of  what  he  must  expect  to  meet. 
Waehter  v.  Quemer,  and  Spooner  v.  Keeler, 
supra. 

P.  H.  Lannan,  president  and  manager  of  the 
defendant,  was  called  by  it  as  a  witness,  and 
testified  that  one  Qilson  furnished  him  the 
information  upon  which  the  article  in  question 
was  based,  and  that  he  communicated  it  to  the 
reporter  of  the  paper,  by  whom  the  article  was 
then  written.  The  witness  further  stated  that 
he  believed  the  information  to  be  true.  Plain- 
tiff objected  to  this  evidence;  alleging  there  was 
no  proper  plea  of  mitigation,  and  that  the  arti- 
'Cle  did  not  purport  to  be  made  on  the  state- 
ment of  another.  We  think  both  objections 
were  well  taken.  Under  the  plea  of  justifica- 
tion, it  could  not  be  received,  as  it  was  hear- 
say; but  it  would  be  competent  in  mitigatiou, 
if  properly  pleaded.  The  mitigating  circum- 
stances particularized  in  the  answer  are  that 
the  girl,  Caroline  Hansen,  was  found  by  one 
Murdock,  etc.,  to  whom  she  made  certain  state- 
ments. There  is  no  averment  in  the  answer 
of  any  communication  to  defendant  of  these 
•circumstances either  by  Caroline  Hansen,  Mur- 
dock, or  Qilson.  In  actions  of  this  character 
the  defendant  may  set  forth  in  answer,  and 
prove  on  trial,  facts  and  circumstances  tending 
to  establish  the  truth  of  the  defamatory  matter, 
by  way  of  mitigation,  with  a  view  to  disprove 
malice;  but,  to  be  available  to  him  in  mitiga- 
tion, it  must  be  made  to  appear  that  he  knew 
or  had  information  of  these  facts  or  circum- 
stances when  the  publication  was  made,  and 
that  he  proceeded  under  the  bona  fide  belief  of 
the  truth  of  the  matter  so  published,  and  such 
facts  and  circumstances  must  be  specifically 
alleged  in  the  answer.  8  Sutherland,  Dam- 
ages, p.  680;  Hatfidd  v.  Lajiher,  57  How.  Pr. 
260;  Dolevin  v.  Wilder,  7  Robt.  819;  Gorton  v. 
Keeler,  51  Barb.  475;  WiUoter  v.  Mill,  supra. 
In  order  to  make  the  evidence  of  this  witness 
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competent,  the  answer  must  allege  that,  prior 
to  the  publication,  defendant  received  the  in- 
formation contained  in  the  article,  and  from 
such  sources  as  induced  an  honest  belief  in  its 
truth.  Plaintiff  is  entitled  to  know  the  char- 
acter of  the  proof  to  be  offered,  either  in  justi- 
fication or  in  miti^tion,  and  the  answer  must 
specifically  point  it  out.  This  testimony  was 
also  incompetent  because  the  article  did  not 
state  the  sources  of  information.  The  rule  is 
that  evidence  to  show  that  defendant  did  not 
originate  the  libel  is  inadmissible  in  mitigation 
of  damages,  and  in  contemplation  of  law,  the 
repeater  of  a  libel  is  equally  culpable  as  the 
author.  But  to  this  rule  there  is  an  exception. 
*'If  defendant,  in  repeating  the  story  as  it 
reached  him,  gives  it  as  hearsay,  and  states  the 
sources  of  his  information,  then,  but  only  then, 
is  the  fact  that  he  did  not  originate  the  false- 
hood, but  has  only  repeated  it,  allowed  to  tell 
in  his  favor,  as  tending  to  prove  that  he  bore 
the  plaintiff  no  malice.  When  the  libel  does 
not  on  its  face  purport  to  have  been  derived 
from  some  other  source,  but  is  stated  as  de- 
rived from  the  writer's  own  knowledge,  evi- 
dence is  inadmissible  to  show  that  it  was  com- 
municated to  defendant,  or  copied  from  some 
other  paper.''  Odgers,  Libel  &  Slander,  p.  802; 
Newell,  Defamation,  Slander  &  Libel,  874;  Pe- 
terson V.  Morgan,  116  Mass.  850;  Talbutt  v. 
Clark,  2  Moody  &  R.  812;  Marker  v.  Dunn, 
68  Iowa,  720;  Morej/  v.  Morning  Journal  Asso. 
17  N.  Y.  S.  R.  266;  Huffer  v..  Miller,  74  Md.  454. 
It  is  also  insisted  that  the'  court  erred  in  ad- 
mitting the  testimony  of  Gilson,  Murdock. 
and  Wilder.  Their  testimony  was,  substan- 
tially, that  after  the  little  girl  was  found  in  the 
desert  she  told  them  that  they  (referring  to 
plaintiff  and  his  family)  had  told  her  to  leave 
and  never  come  back,  and  not  go  near  sheep 
herders,  or  they  would  kill  her.  Gilson  also 
testified  to  having  informed  the  manager  of 
defendant  of  these  conversations,  and  the  phys- 
ical condition  of  the  little  girl  when  found.  If 
this  evidence  was  admitted  in  support  of  the 
plea  of  justification,  it  was  error.  Evidence 
of  statements  made  by  Caroline  Hansen,  not 
in  the  presence  of  plaintiff,  was  hearsay. 
Her  statements  to  this  witness  were  a  narration 
of  past  events,  and  therefore  not  a  part  of  the 
res  gestcf.  The  test  to  determine  whether  this 
testimony  was  hearsay  or  not  is:  If  j)laintiff 
was  being  prosecuted  for  turning  the  girl  into 
the  desert,  and  forbidding  her  to  seek  relief 
from  shepherds,  could  her  statements  made  to 
third  parties,  not  in  plaintiff's  presence,  be 
given  in  evidence?  It  is  so  elementary  as  not 
to  need  citation  that  even  the  girl  could  not  tes- 
tify, in  such  a  case,  as  to  what  she  told  these 
witnesses.  Neither  at  the  time  this  evidence 
was  admitted,  nor  at  the  court's  charge,  was 
it  limited  to  the  plea  of  mitigation.  But  con- 
ceding that  it  was  received  solely  to  disprove 
malice,  we  think,  under  the  pleadings,  its  ad- 
mission was  erroneous,  because,  as  above 
stated,  the  answer  failed  to  recite  the  facts  and 
circumstances  concerning  which  this  witness 
testified,  and  the  communication  bv  them  to 
defendant.  Such  testimony  was  calculated  to 
be  highly  prejudicial  to  plaintiff,  and  was  only 
competent  under  a  proper  plea  of  mitigation, 
when  coupled  witn  cautionary  instructions 
from  the  court  that  it  was  received  only  to  dis- 
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prove  malice,  but  not  in  support  of  the  plea  of 
justification.  If  defendant  had  averred  in  its 
answer  that  it  had  been  informed  by  Gilflon 
that  he  had  met  the  girl,  and  had  set  out  the 
conversation  ensuing  between  them,  and  Gil- 
son's  statement  to  Lannan,  and  all  the  circum- 
stances which  induced  in  the  latter's  mind  a 
belief  in  the  truth  of  the  charge,  and  that  he 
believed  the  statements  to  be  true,  Gilson's  tes- 
timony would  have  been  competent  under  the 
plea  of  mitigation. 

Plaintiff  further  claims  that  the  court  erred 
in  permitting  counsel  to  cross-examine  Mrs. 
Fenstermaker  in  rebuttal.  She  was  called  by 
plaintiff,  and  testified  that,  while  Caroline 
Hansen  resided  at  her  husband's  home,  she  was 
in  the  habit  of  running  away,  and  that  upon  the 
occasion  mentioned  in  the  publication,  without 
cause,  she  clandestinely  departed,  and  though 
diligent  search  was  made,  could  not  be  found. 
She  also  testified  to  her  affectionate  regard  for 
the  child.  On  cross-examination  defendant's 
counsel  was  permitted  to  question  her  at  great 
length  concerning  other  children  whom  she 
had  taken  to  rear,  with  a  view  of  showing 
that  she  had  treated  them  with  great  cruelty. 
Among  the  questions  asked  were  these: 
''Question.  In  June,  1891, — the  same  year  that 
Caroline  Hansen  ran  away, — you  were  arrested 
for  abusing  Ida  Crockett,  were  you  not?  Q. 
Weren't  you  taken  before  Justice  Williams, 
at  GrantsvlUe,  and  tried  upon  the  charge 
of  abusing  the  girl,  Ethel  Crockett  ?  0. 
Bid  you  whip  this  girl,  Caroline  Hansen?  0. 
Did  you  whip  her  with  sticks  of  wood? 
O.  Bid  you  whip  her  with  a  stove  lifter? 
Q,  In  presence  of  Mary  Grice,  upon  her  re- 
turn [speakine  of  Ethel  Crockett! .  didn't  you 
hit  her  in  the  head  with  a  stick  of  wood?"  In 
answer  to  plaintiff's  objections  to  these  ques- 
tions, and  a  great  many  others  of  like  character 
(the  objections  being  based  upon  the  grounds 
of  irrelevancy,  immateriality,  and  that  they 
were  collateral  to  the  issues  involved),  defend- 
ant's counsel  stated  that  they  desired  to  show 
"that  plaintiff's  wife  was  constantly  obtaining 
orphan  children,  and  that  she  abused  them 
and  drove  them  away,  and  that  such  cross- 
examination  was  proper  to  show  her  treatment 
of  children,— her  general  character."  The  is- 
sue presented  bv  the  pleadings  was  as  to 
whether  Amos  Fenstermaker  had  driven  Car- 
oline Hansen  from  home  into  the  desert, 
and  planned  for  her  death.  If  plaintiff  had 
been  on  trial  for  inhuman  treatment  of  Car- 
oline Hansen,  it  would  not  have  been  com- 
petent to  prove  that  at  different  times  his  con- 
duct towards  some  other  child  had  been  cruel. 
If  proof  of  plaintiff's  cruel  treatment  of  others 
would  not  be  admissible,  upon  what  theory 
can  it  be  claimed  this  testimony  was  relevant 
or  proper?  Mrs.  Fenstermaker  was  not  plain- 
tiff. Her  conduct  towards  Caroline  Hansen 
was  foreign  to  the  issues  of  the  case,  except 
where  it  is  shown  to  be  so  closely  connected 
with  the  husband,  by  reason  of  proximity,  di- 
rection?, etc.,  as  to  charge  him  with  being  a 
participant.  These  questions  called  for  an- 
swers upon  immaterial  and  collateral  matters. 
It  is  true  that  whatever  shows  the  bias  or 
prejudice  of  witnesses  concerning  the  matter 
on  trial,  or  tends  to  qualify  or  explain  such 
testimony  given  in  chief,  is  not  collateral,  but 
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everything  else  not  material  is  coUateraK 
Her  treatment  of  other  children  on  other  oc- 
casions would  not  tend  in  the  remotest  degree 
to  prove  or  disprove  the  truth  of  the  charge,, 
hence  would  be  immaterial,  and  upon  a  col- 
lateral matter.  The  test  of  whether  the  fact 
inquired  of  in  cross-examination  is  collateral 
is  this:  "Would  the  cross-examined  party  be 
entitled  to  prove  it  as  a  part  of  his  case,  tend- 
ing to  establish  his  plea."  Hildebym  v.  Oiir- 
ran,  65  Pa.  68;  Stokes  v.  PeopU,  53  N.  Y.  175, 
18  Am.  Rep.  492;  Atty.  Oen.  v.  Hitchcock,  1 
Exch.  91;  Thayer,  Cas.  Ev.  1217.  To  prove 
that  she  was  arraigned  before  the  magistrate, 
charged  with  ill  treatment  of  Ethel  Crockett^ 
offers  no  explanation  of  her  husband's  treat- 
ment of  Caroline  Hansen.  There  is  only  one 
ground  upon  which  this  cross-examination  is- 
permissible, — for  the  purpose  of  testing  the 
recollection  and  credibility  of  the  witness.  Mr. 
Thompson  states  the  rule  that  "such  inquiries 
may  be  permitted  by  the  court  in  the  exercise 
of  a  sound  discretion."  1  Thomp.  Trials, 
§  461;  Spenceley  v.  De  WilloU,  7  East,  108; 
Thayer,  Cas.  Ev.  1186.  He  also  states  that 
all  courts  are  agreed  that  a  witness  cannot  be 
cross-examined  as  to  independent,  collateral 
facts,  for  the  mere  purpose  of  impeaching  him 
by  contradiction.  *'For  the  purpose  of  ena- 
bling the  jury  to  weigh  the  testimony  of  a  wit- 
ness in  a  proper  light,  they  must  know  some- 
what of  his  opportunities,  and  are  entitled  to 
know  something  of  his  moral  worth,  as  evi- 
denced by  his  conduct;  and,  to  this  end,  courta 
should  permit  a  reasonable  cross-examinatioa 
of  witnesses."  Whether  there  was  an  abuse  of 
this  discretion  it  is  not  necessary  to  determine, 
but  we  are  satisfied  the  testimony  was  im- 
properly admitted,  when  placed  upon  the 
ground  stated  by  counsel.  '  *Thc  general  repu- 
tation of  Mrs.  Fenstermaker  for  treatment  of 
children"  was  not  in  issue;  and,  if  it  had  been,, 
there  is  no  principle  of  law  which  permits- 
extraneous,  specific  charges  to  be  inquired 
into  for  the  purpose  of  establishing  genera> 
reputation.  Haddock  v.  Nauahton,  74  Hun, 
890.  The  record  seems  to  indicate  that  these 
questions  were  put  merely  with  a  view  to  im- 
peaching the  witness  by  contradiction.  Where 
It  becomes  apparent  to  the  court  that  this  \b 
the  obvious  purpose  of  counsel,  further  cross- 
examination  of  the  same  character  ought  to  be 
denied;  and  if  the  questions  are  of  such  a  nature,, 
and  are  pregnant  with  meaning,  and  suggestive 
of  inferences  which  would  be  prejudicial,, 
such  cross-examination  might  be  so  continued 
as  to  render  its  admission  error.  The  purpose 
for  which  these  questions  were  propounded 
seems  clear  from  subsequent  proceedings.  Id 
surrebuttal,  defendant  called  Ethel  Crockett,. 
Justice  Williams,  and  other  witnesses,  to  con- 
tradict Mrs.  Fenstermaker.  They  were  per- 
mitted, over  plaintiff's  objection,  to  testify,, 
and  denied  the  answers  of  plaintiff's  wife 
above  stated,  and  others  of  like  import  pro- 
pounded to  her.  The  authorities  are  unanimous^ 
in  holding  this  to  be  error.  In  cross-examining 
upon  immaterial  and  collateral  matters,  the 
cross-examining  party  makes  the  witness  hia 
own,  in  respect  of  such  matters  as  contradict 
the  testimony  given.  Leavitt  v.  Btansell,  44 
Mich.  424;  Peo]^  v.  McKeUer,  58  Cal.  «5. 
This  court,  in  PeopU  v.  Hits,  8  Utah,  475, 
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said:  "If  a  witness  has  been  charged  with  a 
crime  or  arrested  or  indicted  for  it,  be  may  be 
asked  about  it  on  cross-examination,  and  when 
sucb  facts  are  irrelevant  to  the  matter  in  issue 
the  party  putting  the  question  is  bound  by 
the  answers  of  the  witnesses.  He  cannot 
call  other  witnesses  and  prove  that  the  an- 
swers are  false."  Baron  Alderson,  in  a  lead- 
ing case,  says:  "I  am  not  aware  that  you  can 
wnh  propriety  permit  a  witness  to  be  examined 
first,  and  contradicted  afterwards,  on  a  point 
which  is  merely  and  purely  collateral;  as,  for 
instance,  as  to  his  personal  character,  and  as 
to  his  having  committed  any  particular  act. 
The  inadmissibility  of  such  a  contradiction 
depends,  indeed,  upon  another  principle  alto- 
gether. .  .  .  The  reason  why  the  party  is 
obliged  to  take  the  answer  of  a  witness  is  that, 
if  he  were  permitted  to  go  into  it,  it  is  onlv 
justice  to  allow  the  witness  to  call  other  evi- 
dence in  support  of  the  testimony  he  has  given, 
and,  as  those  witnesses  might  be  cross-examined 
as  to  their  conduct,  such  a  course  would  be 
productive  of  endless  collateral  issues.  .  .  . 
Then,  in  the  next  place,  in  my  opinion,  when 
the  question  is  not  relevant,  strictly  speaking, 
to  the  issue,  but  tending  to  contradict  the  wit- 
ness, his  answer  must .  be  taken,  although  it 
tends  to  show  that  he.  in  that  particular  in- 
stance, speaks  falsely,  and  although  it  is  not 
altogether  immaterial  to  the  matter  in  issue, 
for  the  sake  of  the  ^neral  public  convenience; 
for  great  inconvenience  would  follow  from  a 
continual  course  of  those  sorts  of  cross-exami- 
nations which  would  be  let  in  the  case  of  a 
witness  being  called  for  the  purpose  of  con- 
tradiction." Atty.  Oen.  v.  Eitehcoek,  supra. 
While,  perhaps,  the  same  results  might  be 
reached  by  the  court  or  jury  if  improper  evi- 
dence were  admitted,  or  proper  evidence 
excluded,  still  a  strict  adherence  to  well- 
established  rules  of  evidence  is  essential,  or 
our  courts  and  systems  of  jurisprudence  will 
be  regarded  as  delusions  and  snares.  "The 
rules  of  e?idence  are  founded  in  the  charities 
of  religion,  in  the  philosophy  of  nature,  in  the 
truths  of  history,  and  in  the  experience  of  hu- 
man life."  And  any  departure  from  them  can 
only  be  attended  by  evils  immeasurable  in  their 
consequences. 

Appellant  next  complains  that  the  court 
erred  in  announcing  the  rule  of  damages. 
The  jury  were  instructed  that  "the  liberty  of 
Uie  press  does  not  include  immunity  for  pub- 
lishing false  and  defamatory  statements  of  any 
persons,  and  the  fact,  if  it  be  a  fact,  shown  by 
the  evidence,  that  the  defendant  in  a  suit  for 
libel  published  a  libelous  article  in  good  faith, 
as  a  matter  of  news,  without  actual  malice, 
against  the  plaintiff,  is  no  defense  to  the  action; 
but  such  fact  should  be  considered  in  mitiga- 
tion of  damages,  and  it,  with  other  mitigating 
circumstances,  may  be  sufficient  to  reduce  the 
damages  to  a  mere  minimum."  The  last  part 
of  this  instruction  plaintiff  contends  is  errone- 
ous, especially  when  construed  with  the  further 
statement  bv  the  court  that  "it  is  not  the  pol- 
icy and  spirit  of  the  law  to  unnecessarily  or 
arbitrarily  abridge  the  freedom  of  the  press, 
but  the  law  recognizes  the  press  as  a  potent 
factor  in  society  for  good;  and  it  is  proper  for 
you  to  bear  this  in  mind,  in  determining  the 
question  of  damages  in  this  case,  if  you  find 
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in  favor  of  the  plaintiff."  The  court  gave  no 
rule  by  which  to  determine  the  measure  of 
damages,  although  plaintiff  submitted  a  re- 
quest embodving  the  proper  rule  for  the  guid- 
ance of  the  jury.  We  do  not  think  these  in- 
structions announce  the  correct  rule  of  dam- 
ages. Plaintiff  did  not  seek  punitive  damages, 
but  relied  upon  implied  malice  only.  While 
it  is  clear  from  the  evidence  that  plaintiff  was 
not  entitled  to  exemplary  damages,  it  is  equally 
clear  that  the  jury  should  have  been  instructed 
that,  if  they  found  for  the  plaintiff,  then  he 
was  entitled  to  actual  and  substantial  damages. 
The  charge  of  the  court  was  equivalent  to  a 
declaration  that  if  the  article  was  published  in 
good  faith,  without  actual  malice,  no  matter 
what  injury  plaintiff  had  suffered,  and  no 
matter  what  damages  the  jury  might  find  he 
had  sustained,  the  law  would  uphold  them  iu 
returning  for  the  least  possible  amount. 
This  cannot  be  the  law.  If  the  publication 
was  false,  malice  is  presumed,  and  plaintiff 
was  entitled  to  actual  damages  resulting^ 
therefrom,  regardless  of  the  motives  in- 
fluencing the  publication;  and  the  instruct 
tions  to  the  jury  that  the  press  is  recog- 
nized by  the  law  as  a  potent  factor  in  society 
for  good,  and  that  it  was  proper  for  the  jury 
to  bear  that  in  mind  in  determining  the  question 
of  damages,  was  calculated  to  mislead  the  jury. 
The  jury  might  be  easily  led  to  believe  from 
this  that  newspapers  possessed  immunity  for 
defamatory  publications,  because  they  were 
potential  factors  in  society  for  good,  and  that 
the  good  accomplished  should  be  regarded  as 
an  adequate  compensation  for  wrongs  done  to 
individuals.  The  law  accords  the  press  no 
greater  recognition  as  a  factor  in  the  growth 
of  civilization  than  is  accorded  many  other 
things.  The  law,  as  a  judicial  system,  does 
not  recognize  the  press  either  as  a  puerile  or  a 
powerful  factor  in  society.  It  accepts  it  as  a 
part  of  our  civilization,  and  treats  it  as  it  treats 
other  features — abstract  and  concrete-- as  they 
come  within  its  jurisdiction. 

Appellant  insists  that,  inasmuch  as  exem- 
plary damages  were  not  demanded,  no  evi- 
dence in  mitigation  was  admissible,  because, 
if  plaintiff  was  entitled  to  recover,  the  law 
must  clearly  award  him  actual  damages,  it  is 
a  rule  frequently  announced  that  such  evi- 
dence is  only  receivable  to  reduce  exemplary 
damages,  but  in  slander  and  libel  cases  the  au- 
thorities seem  to  hold  that  evidence  in  mitiga- 
tion is  always  permissible,  when  properly 
pleaded.  To  the  writer  of  this  opinion  this 
rule  seems  illogical.  When  a  plaintiff 
seeks  only  actual  damages  for  a  defamatory 
publication,  and  offers  no  evidence  whatever 
tending  to  prove  express  malice,  why  should 
the  damages  actually  sustained  be  reauced  by 
evidence  in  mitigation?  If  a  wrong  is  done, 
and  the  aggrieved  party  seeks  compensation 
only  for  that  wrong,  upon  what  principle  of 
justice  ought  he  to  &  deprived  of  a  part  of  the 
monetarv  compensation  because  the  party 
committing  the  wrong  acted  in  good  faith? 
If  evidence  to  aggravate  the  damages  can  be 
offered  by  plaintiff,  and  he  refrains  from  of- 
fering such  evidence,  and  contents  himself 
with  a  demand  for  actual  damages,  there  can 
be  no  good  reason,  it  would  seem,  why  the  de- 
fendant can  reduce  those  damages  by  offering 
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evidence  of  his  ffood  faith.  However,  the  rule 
seems  to  be  lirnny  established  as  above  stated, 
and  we  do  Dot  feel  warranted  in  asserting  a 
different  one. 

The  court  further  instructed  the  jury  that 
**the  general  character  of  the  plaintiff's  fam- 
ily at  the  time  the  alleged  libel  was  published 
is  at  issue,  and  it  is  proper  for  it  to  be  con- 
sidered by  the  jury,  because  such  character  is 
the  foundation  of  the  plaintiff's  claim  for  dam- 
ages." Defendant  offered  no  direct  evidence 
connecting  plaintiff  with  any  cruel  treatment 
of  Caroline  Hansen,  and  in  no  manner  at- 
tempted to  impeach  his  character.  So  far  as  the 
record  discloses,  he  possesses  an  unblemished 
reputation.  Defendant  offered  evidence  tend- 
ing to  prove  that  some  of  his  relatives  and 
members  of  his  household  had  unsavory  repu- 
tations. We  do  not  think  their  reputations 
were  involved  in  this  case.  We  do  not  think 
that  because  some  members  of  a  family  lead 
improper  lives,  and  are  held  in  ill  repute  by 
the  public,  that  one  who,  by  an  honest  and  up- 
right life,  has  established  a  spotless  reputation, 
should  suffer  because  of  others'  misdeeds,  and 
when  slandered  or  libeled,  and  redress  is 
sought,  be  met  at  the  threshold  of  the  trial 
with  the  sins  of  his  family,  and  be  told  that 
before  he  can  prevail  his  righteousness  must 
cover  their  enormities.  That  seems  to  be  car- 
rying the  doctrine  of  vicarious  atonement  too 
far.  The  Mosaic  law  visited '  the  sins  of  the 
father  upon  the  children  to  the  third  and 
fourth  generation;  but  this  goes  further,  and, 
in  a  measure,  attaches  responsibility  to  a  per- 
son for  the  misdeeds  of  his  entire  family,  be  it 
large  or  small.  We  think  this  instruction  was 
error.  The  plaintiff's  reputation  was  in  issue, 
not  the  family's.  If  he  was  libeled,  he  was  en- 
titled to  recover,  and  their  vices  were  not  to 
be  visited  upon  his  head. 

Numerous  other  errors  are  assigned,  but  we 
content  ourselves  with  reference  to  the  fore- 
going. The  judgment  of  the  lower  court  is 
reversed,  and  the  case  remanded,  with  instruc- 
tions to  grant  a  new  trial. 

Merritt,  Ch.  J. :  I  concur  in  the  judgment 
of  reversal  in  this  case. 

Street,  Special  Judge,  delivered  the  opin- 
ion of  the  court: 

This  case  was  originally  heard  in  the  su- 
preme court  of  the  territory  of  Utah  on  the  5th 
Say  of  June,  1895;  Chief  Justice  Merritt  and 
Justices  King  and  Smith  sitting  at  the  hearing. 
Pending  the  decision  of  the  court  Justice  Smiih 
died.  The  original  opinion  of  the  court  was 
written  by  Justice  King,  and  delivered  and 
filed  on  the  21  si  day  of  December,  1895.  Chief 
Justice  Merritt  did  not  concur  in  the  opinion, 
except  in  so  far  as  to  concur  in  the  judgment 
of  reversal.  The  opinion  is  reported  ante, 
611,  and  is  referred  to  as  stating  the  plead- 
ings and  certain  facts  explanatory  of  this 
opinion.  A  motion  for  a  rehearing  was  duly 
made,  on  behalf  of  the  respondent,  to  the  su- 
preme court  of  the  state  of  Utah;  the  terri- 
torial form  of  government  having  in  the  mean- 
time merged  into  the  present  government, 
under  the  Constitution  of  the  state  of  Utah. 
When  the  motion  came  up  for  rehearing,  it 
was  found  that  all  of  the  judges  of  the  su- 
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preme  court  were  disqualified  to  sit  in  the 
cause;  Chief  Justice  Zane  and  Justice  Miner 
having  been  of  counsel  in  the  case,  and  Justice 
Bartch  havinsr  tried  the  cause  in  the  lower 
court  It  is  provided  by  the  Constitution  of 
Utah  (art.  8,  §  2)  that,  **if  a  justice  of  the  su- 
preme court  shall  be  disqualified  from  sitting 
in  a  cause  before  said  court,  the  remaining 
judges  shall  call  a  district  Judge  to  sit  with 
them  on  the  hearing  of  such  cause."  The  his- 
torically unique  position  of  this  case,  in  pre- 
senting'disqualifications  of  all  the  judges  of 
the  supreme  court,  becoming:  known  to  the  first 
legislature  of  the  state  of  Utah,  out  of  abund- 
ance of  caution  it  inserted  in  the  act  providing 
for  the  organization  of  the  supreme  court  a 
part  of  a  section  intended  to  meet  the  emer- 
gencv  presented  bv  this  case,  the  clause  being 
as  follows:  "If  all  the  justices  are  disqualified, 
the  court  shall  call  in  three  district  judges  to 
hear  the  cause."  As  adding  to  the  historical 
interest  of  the  case — to  the  profession,  at  least 
— is  the  fact  that  Judge  Ogden  Hiles,  one  of 
the  three  district  judges  for  the  third  judicial 
district,  was  also  disqualified  to  act,  from  hav- 
ing been  of  counsel  in  the  case.  In  consequence 
of  this  situation  of  affairs,  the  supreme  court 
called  upon  Judge  £.  V.  Higgins,  of  the  fifth 
judicial  district,  and  Judge  Le  Grand  Young 
and  the  writer  of  this  opinion,  judges  of  the 
third  judicial  district,  to  act  upon  the  motion 
for  a  rehearing,  and  in  subsequent  proceedings 
in  the  cause  in  the  supreme  court.  Upon  con- 
sideration of  the  fact  that  one  point  raised  by 
the  record,  and  strenuously  insisted  upon  in 
the  brief  for  respondent  on  the  motion  for  re- 
hearing, was  noi  passed  upon  by  the  learned 
judge  who  delivered  the  original  opinion,  and 
because  the  original  opinion  was  not  concurred 
in  by  two  judges  as  to  the  particular  question 
discussed  and  decided,  the  court  composed  as 
stated  was  of  the  opinion  that  a  rehearing 
should  be  granted,  and  the  law  of  the  case  de- 
fined; and  an  order  was  made  to  that  effect,  and 
a  rehearing  had. 

Counsel  for  the  respondent  upon  the  rehear- 
ing insisted  that  tbe  article  alleeed  by  plaintiff 
to  be  libelous,  and  fully  set  forth  in  the  former 
opinion,  is  of  the  class  termed  ^'privileged 
publications,"  and  therefore  no  action  for  its 
publication  can  be  maintained,  in  the  absence 
of  an  allegation  of  malice  in  fact,  and  proof 
thereof.  This  point  was  not  passed  upon  in 
the  former  opinion,  and,  if  tenable,  it  would  be 
necessary  to  consider  the  nature  and  extent  of 
the  privilege,  whether  absolute  or  qualified, 
and  the  effect  upon  damages,  whether  to  bar 
recovery  entirely  or  otherwise.  But  it  is  un- 
necessary to  decide  thede  questions,  for  the 
reason  that  an  extended  examination  of  stand- 
ard text-books  and  of  the  cases  on  this  branch 
of  the  law  of  privileged  communications  fails 
to  reveal  any  authority  for  extending  the  doc- 
trine relied  upon  to  a  case  where  the  alleged 
libel  is  based  upon  charges  against  a  private  in- 
dividual acting  in  a  private  capacity,  or,  as  in 
this  case,  a  family  acting  in  private  matters, 
notwithstanding  that  the  public  might  have 
much  interest  in  the  publication  as  a  matter  of 
news.  The  publication  in  a  newspaper  of  false 
and  defamatory  matter  is  not  privileged  because 
made  in  good  faith  as  a  matter  of  news.  Newell, 
Defamation,  Slander  &  Libel,  p.  S95,  and  cases 
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<;ited;  WiUonY.  Fitch A^  Cal.  863-883;  McAUis- 
4er  V.  Detroit  Free  Press  Co,  76  Mich.  388,  and 
note  to  same  case  ia  15  Am.  St.  Rep.  345:  WJiite 
V.  NicholU,  44  U.  8.  3  How.  266, 11  L.  ed.  591; 
13  Am.  &  Eng.  Enc.  Law,  p.  816.  The  news- 
paper article  in  question  in  this  action  is  not  a 
privileged  communication. 

Respecting  the  other  principal  points  raised 
by  the  briefs  and  arguments  of  counsel  for  the 
respective  parties,  we  adopt  and  modify  the 
original  opmion  in  the  following  particulars: 

1.  With  respect  to  the  point  raised  by  the  re- 
spondent, that  plaintiff  cannot  secure  a  reversal, 
for  the  reason  that  the  complaint,  after  amend- 
ment, did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  the  plaintiff  failed  to 
make  out  a  case  because  the  article  sued  on 
did  not  refer  to  an  individual,  but  to  a  class, 
the  former  opinion  reaches  the  true  conclusion. 
The  allegations  of  the  complaint  that  the  plain- 
tiff is  the  head  of  the  "Fenstermaker  family," 
residing  on  "Box  Elder  ranch,"  and  that  the 
publication  was  made  of  and  concerning  the 
plaintiff,  together  with  the  article  itself,  and 
allegations  of  its  falsity,  stated  a  cause  of  ac- 
tion under  §  8246  of  the  Compiled  Laws,  and 
under  the  rule  enunciated  in  the  former  opin- 
ion, that  the  publication  concerned  such  a  class 
that  anv  member  tbereof  could  maintain  an 
action  ior  defamation  of  himself  personally, 
because  of  the  alleged  libel  applying  to  each 
individual  member  through  the  class,  by  the 
use  without  discriminatioo  of  the  collective  ap- 
pellation. One  who  publii^hes  matter  about  a 
family  in  its  collective  capacity  assumes  the 
risk  of  its  being  libelous  as  to  an^r  member 
thereof.  Any  other  rule  would  violate  ele- 
mentary principles  of  jurisprudence,  in  suffer- 
ing a  wrong  to  exist  without  a  remedy,  and 
would  permit  indiscriminating  reference  to  the 
^eeds  of  a  single  member  of  the  family  as  the 
deeds  of  all  collectively,  while  the  odium  should 
rest  legally  and  morally  only  upon  the  member 
of  the  family  who  is  guilty. 

2.  We  coincide  with  the  original  opinion  in 
respect  to  the  plea  of  justification  in  the  an- 
swer, and  adopt  the  conclusion  that,  under  all 
the  circumstances,  it  must  be  held  that  the  an- 
-swer  contained  a  plea  of  iustification. 

3.  We  further  agree  with  the  former  opinion 
that  while  the  terms  of  §  3247,  Comp.  Laws 
1888.  permits  a  defendant  to  combine  a  de- 
fense alleging  the  truth  of  the  matter  charged 
as  defamatory  with  a  plea  in  mitigation  to  re- 
duce the  amount  of  damages,  and  also  to  offer 
proof  upon  both  pleas,  yel,  in  order  to  be  en- 
titled to  introduce  evidence  upon  either  special 
plea  or  defense,  the  defendant  must  sufficiently 
and  separately  state  in  his  answer  all  circum- 
stances of  mitigation  and  matters  of  justifica- 
tion relied  upon.  It  should  be  noted  that  the 
language  of  the  statute  is:  ''The  defendant  may 
in  his  answer  allei^e  both  the  truth  of  the  mat- 
ter charged  as  defamatory,  and  any  circum- 
stances to  reduce  the  amount  of  damages,  and 
whether  he  prove  the  justification  or  not,  he 
may  give  in  evidence  the  mitigatinir  circum- 
stances." Under  such  a  statute,  if  matters 
properly  pleaded  in  justification  had  been  com- 
municated or  were  known  to  the  defendant  at 
the  time  of  the  publication  of  the  alleged  libel, 
then  They  may  be  available  also  in  mitisration. 
if  the  proof  is  insufficient  to  establish  the  justi- 
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fication.  BusJi  v.  Prosser,  11  N.  Y.  849;  Bis- 
hey  V.  Shaw,  12  N.  Y.  67;  Evision  v.  Cramer, 
54  Wis.  222;  ThraU  v.  8m%ley,  9  Cal.  529:  Ed- 
wards V.  San  Jose  Printing  &  Pub.  Soc,  99  Cal. 
431.  But  in  no  jurisdiction  where  a  statute 
similar  to  the  one  In  question  has  been  in  force 
can  we  find  any  authority  for  admitting  evi- 
dence which  is  purely  in  mitigation,  and  in  no 
sense  justifies  the  libel  under  a  plea  like  that 
set  up  in  the  answer  of  the  defendant.  Such 
mitigating  circumstances  as  tend  to  disprove 
malice  without  tending  to  prove  the  truth  of 
the  charge  must  be  specially  pleaded,  and  only 
such  mitigating  circumstances  as  have  been  set 
out  in  the  answer  can  be  admitted  in  evidence. 
Willover  v.  Hill,  72  N.  Y.  36.  Therefore  we 
adopt  the  conclusion  in  the  former  opinion, 
that  the  evidence  of  P.  H.  Lannan,  president 
and  general  manager  of  the  defendant,  relat- 
ing to  the  source  of  his  information,  and  bis 
belief  that  it  was  true,  was  improperly  admit- 
ted, because  not  pleaded,  and  is  ground  for  re- 
versal. But  in  the  discut^sion  of  this  subject 
we  think  the  former  opinion  is  somewhat  in- 
consistent, and  announces  a  principle  of 
pleading  which  we  hesitate  to  adopt.  The  ob- 
jection to  the  admission  of  this  evidence  was 
upon  two  grounds:  First,  that  there  was  not 
proper  plea  of  mitigation  (which  we  deem  a 
sufficient  ground);  and,  second,  that  the  ar- 
ticle did  not  purport  to  be  made  on  the  state- 
ment of  another.  The  learned  judge  who 
wrote  the  original  opinion  held  both  of  these 
objections  good,  and,  as  to  the  second  objec- 
tion, held  that  the  evidence  in  question  was 
also  incompetent  because  the  article  consti- 
tuting the  alleged  libel  did  not  "state  the  source 
of  the  information. "  The  opinion  further  pro- 
ceeds upon  the  admissibility  of  the  evidence 
of  Qilson,  Murdock,  and  Wilder,  tending  to 
prove  the  same  class  of  mitigating  circum- 
stances, as  follows:  "If  the  defendant  had 
averred  in  its  answer  that  it  had  been  informed 
by  Gilson  that  he  had  met  the  girl,  and  had  set 
out  the  conversation  ensuing  between  them, 
and  Gilson's  statement  to  Lannan,  and  all  the 
circumstances  which  induced  in  the  latter's 
mind  a  belief  in  the  truth  of  the  charge,  and 
that  he  believed  the  statement  to  be  true,  Gil- 
son's  testimony  would  have  been  competent 
under  a  plea  of  mitigation."  These  conclu- 
sions relating  to  evidence  of  the  same  purport, 
although  from  different  witnesses  (Lannan  and 
Gilson),  seem  inconsistent.  If  the  evidence  of 
Lannan  was  inadmissible  because  the  article 
did  not  purport  to  be  made  on  the  statement 
of  another,  no  plea  would  make  it  admissible, 
and  the  same  rule  would  exclude  the  evidence 
of  Gilson  et  al.  But  we  cannot  assent  to  the 
conclusion  that  the  article  in  question  pur- 
ported to  be  derived  from  defendant's  own 
knowledge.  Its  opening  sentence  seems  to 
convey  the  contrary  idea.  "One  of  the  worst 
cases  of  cruelty  ever  heard  of  in  this  section 
of  the  country  comes  from  the  county  of  Box 
Elder;  and  the  facts,  as  stated,  are  enough  to 
make  the  blood  of  an  average  man  boil  with 
indignation,"  is  the  language  of  this  sentence. 
This  language  implies  a  narration  of  facts 
coming  from  another  county,  and  limits  the 
comment  contained  in  the  last  phrase  to  the 
facts  "as  stated;"  implying  that  the  comment 
was  made  with  reliance  upon  the  alleged  facts 
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stated  to  the  defendant,  from  a  source  not 
named.  We  do  not  think  that  the  mere  fact 
that  the  article  did  not  state  the  sources  of  in- 
formation prevents  the  defendant  alleging  and 
proving  mitigating  circumstances,  showing 
that  it  acted  upon  apparently  reliable  informa- 
tion ,  and  in  good  faith .  Wilton  v.  Fitch,  41  Cal. 
863-383;  Newell, Defamation, Slander, «& Libel, 
pp.  884,  note  18,  895;  Hinkle  v.  Daverwart,  38 
Iowa,  365;  Qalloway  v.  Courtney,  10  Rich.  L. 
414.  We  also  cannot  assent  to  the  rule  re- 
specting the  pleading  of  matters  in  mitigation, 
announced  in  the  paragraph  of  the  former 
opinion  quoted  above.  Undoubtedly  such  cir- 
cumstances must  be  pleaded  with  particular- 
ity, so  as  to  clearly  define  the  nature  and  extent 
of  the  circumstances  relied  upon,  but  the  rule 
adopted  in  the  original  opinion  requires  mere 
evidentiary  facts  to  be  set  out  in  detail;  and 
we  see  no  good  reason  for  making  this  plea  an 
exception  to  the  general  rule,  and  such  leading 
authorities  as  Bliss  on  Code  Pleading,  and 
Pomeroy's  Code  Remedies,  fail  to  note  any 
such  exception. 

4.  We  agree  that  the  lower  court  erred  in 
permitting  respondent's  cross  examination  of 
Mrs.  Fenstermaker  upon  the  particular  collat- 
eral matters  set  out  in  the  original  opinion,  and 
in  admitting  the  evidence  of  Ethel  Crockett, 
Justice  Williams,  and  other  witnesses  to  con- 
tradict her  on  surrebuttal.  The  able  discus- 
sion on  this  subject  in  the  original  opinion,  and 
the  authorities  cited,  define  the  error  clearly. 

5.  Respecting  damages,  it  is  evident  that  no 
correct  rule  was  included  in  the  instructions 
given  by  the  trial  court.  If  the  publication 
was  false,  the  plaintiff  was  entitled,  in  the  ab- 
sence of  allegation  and  proof  of  special  dam- 
age, to  such  general  damages  as  the  law  would 
presume  to  be  the  natural  or  probable  conse- 


quence of  the  defamatory  words.  These  dam- 
ages arise  by  inference  of  law,  and  need  not  be 
proved  by  evidence.  Such  damages  may  be  re- 
covered wherever  the  immediate  tendency  of  the 
libelous  words  is  to  impair  the  party's  reputation,, 
although  no  actual  pecuniary  loss  has  in  fact  re- 
sulted. 3  Sutherland,  Damages,  2d  ed.  §§  1204- 
1206:  Newell,  Defamation,  Slander,  &  Libel, 
p.  8fe  c<  seq.;  Wilson  v.  Fitch,  41  Cal.  363-386. 
The  amount  which  the  injured  party  ought  to 
recover  is  referred  to  the  sound  discretion  of 
the  jury;  and  the  elements  or  factors  which 
should  be  taken  into  consideration  are  the 
plaintiff's  injured  feelings  and  tarnished  repu- 
tation, the  nature  of  the  imputation,  and  the 
character,  condition,  and  influence  of  the  par- 
ties as  they  may  be  shown  by  the  evidence. 
Likewise,  all  mitigating  circumstances  proved 
are  to  be  considered  by  the  jury  in  determin- 
ing the  amount  of  recovery.  In  a  case  where 
no  punitive  or  exemplary  damages  are  claimed^ 
the  jurors  should  be  instructed  that  their  ver- 
dict must  not  be  based  upon  any  idea  of  pun- 
ishment of  the  publisher  of  the  libel,  nor  in- 
clude any  damages  by  way  of  punishment  or 
example.  In  such  case  the  verdict  must  be 
purely  compensatory  under  the  rules  above 
stated.  3  Sutherland,  Damages,  2d  ed.  g§  1206, 
1214,  1231;  Newell,  Defamation,  Slander,  & 
Libel,  pp.  847,  848.  883. 

For  the  reasons  stated  the  judgment  of  the 
Lower  Court  muH  be  reversed,  and  the  case  re- 
manded, with  instructions  to  grant  a  new  trial, 
and  with  permission  to  amend  pleadings  if 
desired. 

Hicfl^ns,  J.,  concurs. 

Note.— JudAre  Le  Grand  Young,  who  sat  a» 
Judge  in  tbe  nearing  of  this  case,  resigned  his  of> 
fioe  before  this  opinion  was  delivered. 
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George  E.  SMITH,  Appt., 

Hamilton  UTLEY  et  al.,  Reepis. 
(98  Wis.  188.) 

!•  A  publication  eallin^  policemen 
"hofl^  and  blood-sucking  police  ofllloers  who 
insist  on  sitting  on  Juries,"  declaring  that  they 
neglect  their  duties  as  policemen  and  cheat  hon- 
orable citizens  out  of  Jury  fees,  adding  that  this 
has  no  reference  to  the  chief  of  police  because  he 
was  beneath  notice,  makes  an  actionable  U\oe\ 
upon  him. 

8.  The  i^neral  or  mm,nsiging  editor  of  a 
newspaper  is  responsible  fora  lll)el  published 
therein  whether  he  knows  of  the  publication  or 
not. 

(January  7, 1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Racine  County  in 
favor  of  defendants  in  a  proceeding  to  recover 

Note.— As  to  the  liability  of  a  newspaper  propri- 
etor for  Ifbei  published  without  his  knowledge  or 
consent,  see  State  v.  Mason  (Or.)  26  L.  R.  A.  779,  and 
note. 
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I  damages  for  the  alleged  publication  of  a  libel. 
Becersed. 

Statement  by  Marshall*  J. : 

This  is  an  action  to  recover  damages  for  tbe 
publication  of  several  articles  each  claiming 
to  be  libelous.  Such  articles  were  published  in 
the  Racine  Evening  Times,  a  newspaper  of 
general  circulation,  owned  by  the  Times  Pub- 
ushine  Company,  a  corporation.  The  action 
was  dismissed  as  to  defendants  Olympia  Brown 
and  Lephia  Brown,  to  whichino  exception  waa 
taken.  There  were  four  causes  of  action  set 
forth  in  tbe  complaint,  and  a  demurrer  ore 
ienuB  was  interposed  to  each,  which  were 
overruled  as  to  the  first  three,  and  sustained  as 
to  the  last.  Exception  was  taken  to  the  rul- 
ing of  the  court  sustaining  the  demurrer  to  tbe 
fourth  cause  of  action.  At  the  close  of  the 
evidence,  on  motion,  the  court  directed  a  ver- 
dict for  the  defendant  Utley,  to  which  excep- 
tion was  taken  by  plaintiff.  Judgment  was* 
rendered  on  the  verdict,  from  which  this  ap- 
peal was  taken. 

Mr.  John  B.  Simmons,  with  Mr.  Wal* 
lace  Infi^alU*  for  appellant: 
Words  are  actionable  which  directly  tend  to 
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the  prejudice  of  anyone  in  his  office,  profes- 
sion, trade,  or  business. 

1  Starkie,  Slander  &  Libel,  117;  Landing  y. 
Carpenter,  9  Wis.  541,  76  Am.  Dec.  281;  Oott- 
iehuet  V.  Hubacheck,  86  Wis.  515;  Singer  v. 
Bender,  64  Wis.  169;  Solvenon  v.  Peterwn,  64 
Wis.  198,  54  Am.  Rep.  607;  Brown  y.  Beming- 
ton,  7  Wis.  462;  Bradley  y.  Cramer,  59  Wis. 
509,  48  Am.  Rep.  511;  CottriU  v.  Cramer,  48 
Wis.  242;  Maseuere  y.  Dickens,  70  Wis.  88. 

Where  a  libelous  publication  appears  in  a 
newspaper,  the  editor,  the  printer,  the  propria 
etor,  and  the  publisher  are  liable  to  be  sued 
therefor,  either  separately  or  jointly. 

See  title  Libel  and  Slander,  18  Am.  &  Eng. 
Enc.Law,p.872;  Ludwig  v.  Cramer,  58  Wis.  198. 

An  officer  of  a  corporation  is  personally  lia- 
ble for  a  tort  committed  by  the  corporation,  in 
which  he  participated. 

2  Cook.  Stock  &  Stockholders,  p.  682;  1 
Beach,  Priy.  Corp.  p.  258;  Peek  y.  Cooper,  112 
111.  192.  54  Am.  Rep.  281,  note. 

Mr.  Thomas  M.Kearney yf  or  respondents : 

The  pleader  cannot  employ  an  innuendo  for 
the  purpose  of  extending  or  enlarging  the 
meaning  of  the  words  charged  to  be  lioelous. 

Cramer  Y.  Noonan,  4  Wis.  281;  Bradley  y. 
Cramer,  59  Wis.  809,  48  Am.  Rep.  511;  Van- 
Vechten  y.  Hopkim,  5  Johns.  211,  4  Am.  Dec. 
389;  Toung  y.  Cook,  144  Mass.  88;  Newell, 
Defamation,  Slander,  &  Libel,  619;  Oaither  y. 
Advertim-  Co.  102  Ala.  458. 

An  innuendo  introducing  new  facts,  or  ma- 
terially enlarging  the  sense  of  the  words,  is  fa- 
tally  defectiye 

Newell,  Defamation,  Slander,  &  Libel.p.  629, 
S  40;  5  Chicago  L.  J.  261;  Holt  y.  Scholefield,  6 
*T.  R.  691. 

The  Times  Publishing  Company  is  liable  for 
finy  libel  published  or  caused  to  be  published 
by  it,  notwithstanding  its  corporate  capacity. 

2  Cook^  Stock  &  Stockholders,  698;  Van- 
Aemam  y.  Bleistein,  102  N.  Y.  855:  Eotoe 
Mach.  Co.  y.  Sender,  58  Ga.  64;  Maynard  y. 
Fireman's  Fund  Ins.  Co.  84  Cal.  49.  91  Am. 
Dec.  672;  Johnson  y.  St.  Louis  Dispatch  Co,  2 
Mo.  A  pp.  565;  Fogg  y.  Boston  <fe  L.  R.  Corp. 
148  Mass.  518;  Payne  y.  Western  d  A.  R  Co. 
18  Lea,  607,  49  Am.  Rep.  666;  Evening  Jour- 
nal Asso.  V.  McDermott,  44  N.  J.  L.  480,  48 
Am.  Rep.  892;  Detroit  Daily  Post  Co.  y.  Me- 
Arthur,  16  Mich.  447:  Aldrieh  y.  Press  Pnnt- 
ing  Co.  9  Minn.  188,  86  Am.  Dec.  84;  Bacon  y. 
Michigan  C.  B.  Co.  66  Mich.  166. 

An  agent  as  such  is  not  liable  to  third  per- 
sons for  misfeasances,  negligence,  or  omissions 
of  duty. 

Colvin  y.  Eblbrook,  2  N.  Y.  126;  Henshaw  v. 
Noble,  7  Ohio  St.  226;  Story,  Agency,  308; 
fAine  y.  Cotton,  12  Mod.  488;  Lahadie  y.  Haw- 
ley,  61  Tex.  177.  48  Am.  Rep.  278;  Ewell's 
Eyans,  Agency.  829;  Mechem,  Agency,  569, 
■570;  Denny  y.  Manhattan  Co.  2  Denlo,  115. 

Officers  and  directors  of  corporations  are 
not  liable  for  the  torts  of  the  corporation  unless 
•they  in  some  manner  participate  therein. 

Arthur  y.  Orieicold.  55  N.  Y.  400;  Wake- 
man  y.  DaUey,  51  N.  Y.  27, 10  Am.  Rep.  551; 
Weir  y.  BeU,  L.  R.  3  Exch.  Diy.  288;  Fan- 
ning y.  Osborne,  102  N.  Y.  441;  Belo  y.  Fuller, 
84  Tex.  460;  Simonsen  y.  Herold  Go.  61  Wis. 
"626;  Mecabe  y.  Jones,  10  Daly,  222;  Woodling 
Y.  Knickerbocker,  81  Minn.  268. 
95  L.  R.  A. 


Marshall,  J.,  deliyered  the  opinion  of  the 
court: 

The  first  question  presented  on  this  appeal 
is  whether  the  demurrer  ore  tenus  to  the  fourth 
cause  of  action  in  the  complaint  was  properly 
sustained.  In  determining  this  question,  we 
must  look  to  the  whole  article;  consider  its 
whole  scope  and  object,  in  the  light  of  existing 
circumstances,  properly  pleaded;  and  then  put 
such  construction  upon  the  language  as  would 
naturally  be  giyen  to  it.  Brc3ley  y.  Cramer, 
59  Wis.  809,  48  Am.  Rep.  511.  In  the  com- 
plaint, after  setting  forth  that  plaintiff  was 
the  chief  of  police  of  the  city  of  Racine,  and 
that  defendant  was  one  of  the  owners,  pro- 
prietors, and  editors  of  the  Racine  Eyening 
Times,  it  is  alleged  that  he  maliciously  caused 
to  be  published  and  circulated  of  and  con- 
cerning the  plaintiff,  and  with  malicious  in- 
tent to  injure  him  in  his  office,  and  cause  it  to 
be  belieyed  that  he  was  unworthy  of  trust  and 
confidence  in  such  office,  an  article  as  follows: 
**Choke  them  off  (intending  thereby  to  refer 
to  this  plaintiff).  Blood -sucking  police  officers 
who  insist  on  sitting  on  juries."  "Salaries  as 
officers  sufficient."  "They  neglect  their  du- 
ties as  policemen,  and  cheat  some  honorable 
citizen  out  of  $1.20  fee  (meaninsr  and  intending 
thereby  to  charge  this  plaintiff  with  the  dis- 
honorable neglect  of  duty  therein  stated,  or 
of  being  the  cause  of  such  criminal  miscon- 
duct). Speaking  'about  hoffs,  they  can  be 
found  on  the  Racine  police  lorce  (meaning  the 
police  force  of  which  this  plaintiff  was  a  mem- 
ber). The  great  American  hog  is  not  in  with 
some  of  them.  Now,  this  has  no  reference  to 
Georgie,  the  chief  of  police  (meaning  plain- 
tiff). He  (meaning  plaintiff)  is  beneath  our 
notice  until  after  the  coming  spring  appoint- 
ments (meaning  and  intending  tliereby  to  refer 
to  this  plaintiff  as  less  entitled  to  notice  and 
more  insignificant  than  any  other  members 
of  such  force,  not  descrying  as  much  recog- 
nition as  a  hog).  Should  he  (meaning  sam 
plaintiff)  be  retained  as  the  great  'I  am'  for 
another  year,  he  (meaning  said  plaintiff)  might 
probably  receiye  a  little  more  notoriety."  It 
was  obyiously  proper  for  plaintiff,  by  in- 
nuendoes, to  define  the  application  of  the  arti- 
cle to  the  facts  set  forth  in  the  pleadings;  not 
to  extend  the  meaning  of  the  words,  out  to 
show  their  meaning,— how  they  came  to  haye 
the  defamatory  meaning  which  plaintiff 
claims  for  them,  and  how  they  applied  to 
plaintiff.  Such  is  the  le^timate  office  of  the 
innuendo.  Cramer  v.  Nbonan,  4  Wis.  288; 
Bradley  Y.  Cramer,  supra:  WeilY.  Schmidt,  2S 
Wis.  187;  Fleischmann  y.  Bennett,  87  N.  Y. 
281;  More  y.  Bennett,  48  N.  Y.475.  We  are 
unable  to  see  how  the  well-established  rules 
of  pleading  in  such  cases  were  seriously  yio- 
lated.  if  at  all.  The  fair  meaning  of  the  words 
of  the  article,  yiewed  in  the  plain,  popular 
sense  in  which  the  same  would  be  naturally 
understood,  in  yiew  of  the  matters  properly 
pleaded,  is  that  some  of  the  police  force,  at 
least,  were  nothing  more  than  blood-sucking 
police  officers,  who  insisted  on  getting  all  the 
money  they  could,  regardless  of  their  duties 
as  such  officers,  by  spending  their  time  serying 
on  juries,  and  that  they  desenred  to  be  dis- 
charged; that  they  were  in  the  habit  of  neg- 
lecting their  official  duties  for  the  purpose  of 
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earning  additional  coinpeDsntioii  by  serving 
on  juries;  Uiat  they  were  bogs,  not  satisfied 
wltb  the  compensation  of  their  official  posi- 
tions, but  seeking  to  gain  additional  com- 
pensation, to  the  neglect  of  their  official  du- 
ties; and  that,  though  plaintiff  was  not  included 
in  the  particular  arraignment,  he  was  more  in- 
significant and  less  fit  for  his  official  position 
than  those  that  were.  Such  language,  under 
the  circumstances,  necessarily  tended  to  preiu- 
dice  and  degrade  plaintiff  in  his  office  as  chief 
of  police  of  the  city  of  Racine;  to  cause  it  to 
be  believed  that  he  was  not  worthy  to  hold 
such  position,  by  reason  of  habitual  neglect  of 
duty,— hence  actionable.  Singer  v.  Bender,  64 
Wis.  169;  Bradley  Y.  Cramer,  b^  Wis.  309,48 
Am.  Rep.  511;  Maasnerev.  Dickens  JO  Wis.  88; 
Lansing  v.  Carpenter,  9  Wis.  541.  76  Am.  Dec. 
281;  Wilson  v.Noonan,  23  Wis.  105.  It  fol- 
lows from  the  foregoing  that  the  demurrer 
was  improperly  sustained. 

The  second  question  presented  is.  Does  the 
evidence  sufficiently  connect  the  defendant 
Utlej  with  the  publication  to  render  him  lia- 
ble m  damages,  or  to  make  it  the  duty  of  the 
court  to  submit  the  question  to  the  jury? 
The  owner  of  the  paper  was  a  corporation. 
Defendant  Utley  was  its  president  and  active 
manager.  He  was  the  principal  editor.  To 
be  sure,  be  testified  that  he  did  not  authorize 
or  know  of  the  publication.  He  said:  '*!  do 
most  of  the  editorial  work.  I  do  everything. 
I  am  the  political  editor;  the  principal  editor. 
I  believe  my  name  appears  on  the  paper  as 
editor."  There  is  other  evidence  tending  to 
show  that,  in  addition  to  being  the  chief  ex- 
ecutive officer  of  the  corporation,  he  was  the 
managing  editor  of  the  paper,  and  actively 
engaged  in  his  duties  at  the  time  the  libelous 
article  was  published.  If  such  are  the  facts, 
he  does  not  stand  in  ^the  position  of  a  person 
who  is  sought  to  be  charged  merely  because 
of  being  a  stockholder  or  officer  of  the  corpo- 
ration, or  come  within  the  cases  where  it  is  held 
that  mere  proof  of  ownership  of  stock  or  official 
position  is  not  sufficient  to  show  active  agency 
m  the  production  and  publication  of  the  li- 
bel, so  as  to  render  such  owner  or  officer  indi- 
vidually responsible,  as  in  Meeabe  v.  Jones,  10 
Daly,  222;  Belo  v.  Fuller,  84  Tex.  450;  Simon- 
sen  V.  Herold  Co.  61  Wis.  626;  but  comes  within 
the  exception  mentioned  in  Belo  v.  Fuller, 
supra,  as  follows:  **  That  persons  are  stock- 
holders and  officers  of  the  publishing  corpo- 
ration will  not  make  them  responsible  for  li- 
belous publications  appearing  in  the  paper,  un- 
less it  is  shown  that  they  in  some  way  created 
and  assisted  and  advised  its  publication  or  cir- 
culation, or  unless  their  duties  as  officers  of 
the  concern  were  of  such  character  as  charges 
them  with  the  performance  of  functions  con- 
cerning the  publication  and  circulation  of  the 
paper,  such  duties  being  of  such  nature  that 
the  law  would  imply  that  such  officer  knew  or 
should  have  known  of  the  publication  of  such 
libelous  matter."  It  is  laid  down  by  all  the  text- 
writers  that  the  proprietor,  publisher,  editor, 
author,  and  printer  are  severally  and  jointly  li- 
able. 13  Am.  &  Eng.  Enc.  l^aw,  p.  372;  Eraser. 
Libel  &  Slander,  7-9,  and  notes;  Odgers,  Libel 
&  Slander,  loO:  Newell,  Defamation.  Slander  & 
Libel,  239;  Townshend,  Slander  &  Libel,  115, 
note  1.  This  liability  attaches  to  the  editor  upon 
^5  L.  R.  A. 


the  theory  that  the  matter  is  constructively  un- 
der his  supervision,  and  neither  the  editor  nor 
proprietor  is  allowed  to  plead  in  defense  that 
he  was  ignorant  of  the  publication.  Merrill, 
Newspaper  Libel,  53.  While  evidence  that 
the  defendant  did  not  actually  or  construct- 
ively participate  in  the  publication  may  be 
introduced,  neither  the  editor,  publisher,  nor 
proprietor  can  defend  on  the  ground  merely 
that  he  did  not  know  about  the  libel  until 
after  it  was  published.  Id.  249.  Publisher 
and  managing  editor  are  treated  alike  by  the 
standard  text-writers.  This  appears  to  be  sa 
elementary  that  the  question  has  rarely,  in  re- 
cent years,  been  presented  to  the  courts  for 
consiaeration.  In  Waits  v.  Fraser,  a  case  de- 
cided in  1887  in  the  court  of  King's  bench,  and 
reported  in  7  Ad.  &  El.  228,both  the  editor  and 
printer  were  held  liable,  though,  as  said  in  Fra- 
ser, Libel  &  Slander,  p.  10,  they  had  no  knowl- 
edne  whatever  of  the  publication.  It  is  said 
in  ^Townshend,  Slander*  Libel,  g  252,  that 
the  publisher  is  liable  on  proof  of  publication, 
but,  when  the  editor  is  sued,  he  can  be  held 
liable  only  on  proof  that  he  personally  aided 
or  procured  the  publication  of  the  article. 
This  is  in  conflict  with  the  note  at  §  115- 
and  the  case  cited  to  support  the  text.  Reg, 
V.  Ramsay,  15  Cox,  C.  C.  231,  was  decided  un- 
der a  statute  which  changed  the  rule  in  crimi- 
nal cases.  It'  was  there  held  that  by  Camp- 
bell's libel  act  (6  &  7  Vict.  chap.  96,  §  7)  the- 
law  as  it  had  theretofore  existed,  that  the  ed- 
itor was  liable  both'  civilly  and  criminally 
for  what  appeared  in  the  paper,  though  pub- 
lished without  his  knowledge,  had  been  so- 
changed  as  to  render  want  of  knowledge  or 
consent  a  defense  in  trials  on  indictment. 
This  case  was  decided  in  1883,  and  shows 
that  in  civil  actions  in  England  the  law  re- 
mains as  formerly;  the  managing  editor  is  lia- 
ble without  proof  of  knowledge  of  or  consent 
to  the  publication  of  the  libelT  To  the  same 
effect  is  Netin  v.  Spieckermann  (decided  in  the 
supreme  court  of  Pennsylvania  in  1886)  2  Cent. 
Rep.  301,  where  it  is  held  that  the  general  man- 
ager of  a  newspaper  published  by  a  corporation , 
the  one  who  looks  after  the  editorial  work,i8  lia- 
ble: diisoWeil  v.i\rm/2,lMona.  65,  where  an  at- 
tempt was  made  to  extend  the  rule  to  the  as- 
.<^istant  editor,  and  it  was  held  that,  "though 
the  general  editor  may  be  bound  to  know  of 
what  goes  into  the  paper  of  which  he  is  the 
supervisor,  not  so  the  assistant  editor,  for  bis- 
work  is  limited." 

From  the  foregoing  we  reach  this  conclu- 
sion :  The  law  is  well  settled  that  the  manag- 
ing editor  of  a  newspaper  is  equally  liable 
with  the  proprietor  and  publisher  for  the  con- 
sequences, in  a  civil  action,  for  the  publica- 
tion of  alibelous  article;  and  this  is  so  whether 
he  knows  of  the  publication  or  not,  for  it  is  his: 
business  to  know,  and  mere  want  of  knowledge 
constitutes  no  defense.  To  be  sure,  there  is 
evidence  in  this  case  tending  to  show  that  the 
defendant  was  only  editor  in  a  particular  de- 
partment, and  had  no  control  over  the  depait- 
ment  in  which  the  articles  complained  of  ap- 
peared; but,  on  the  whole  case,  it  is  quite 
clear  that  the  question  should  have  been  sub- 
mitted to  the  jury  under  proper  instruction* 
to  the  effect  that,  if  he  was  the  general  or 
managing  editor  of  the  paper,  he  is  responsi- 
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ble  for  the  coDsequences  of  the  libelous  publi- 
cation, whether  he  knew  of  it  or  not.  We 
assume,  from  an  examination  of  the  case  and 
the  manner  it  was  presented  in  this  court,  that 
the  learned  trial  judge  based  his  ruling,  in  di- 
recting a  verdict  in  defendant's  favor,  upon 


the  theory  that  mere  want  of  knowledge  on 
the  part  of  the  editor  of  the  libelous  publica- 
tion constitutes  a  defense.  This  was  error,  for 
which  the  judgment  must  be  reversed. 

The  judgment  of  the  Circuit  Oi>urt  is  reverted^ 
and  the  cause  is  remanded  for  a  new  trial. 
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EMPIRE  TRANSPORTATION   COM- 
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V, 

PHILADELPHIA  &  READING  COAL  & 
IRON   COMPANY. 

(40  U.  8.  App.  167.) 


1.  I>e]niirra.s^  stiictly  speaUni^, 
be  recovered  only  wlien  it  is  ezpreHdy 
reserved  by  a  charter  orbtll  of  lading,  but  one 
who  charters  a  vessel  under  contract  that  is 
silent  as  to  time  of  loading  and  discbarge  con- 
tracu  by  implication  that  be  wlil  discharge  ber 
witbin  a  reasonable  time  and  with  reasonable  dili- 
gence. 

8«  The  custom  of  a  port  as  to  the  time 
of  discharge  thouf^h  enterinn^  into  a 
eiiarter  silent  as  to  time  does  not  render 
the  charterer  liable  to  the  owner  for  damages  for 
her  detention  caused  by  a  strike  of  his  laborers 


and  such  subsequent  intimidation  and  violence- 
on  their  part  as  prevents  other  willing  workmen 
from  supplying  their  places. 

8*  There  is  no  implied  afrreement  that 
a  charterer  will  unload  or  discharge  the  ship  in 
the  customary  time  at  the  port  of  delivery  re- 
gardless of  all  extraordinary  circumstances  and 
unforeseen  obstacles. 

4*  The  implied  contract  in  a  charter 
of  a  ship  silent  as  to  tlie  time  of  unload- 
ing  and  discharge  is  to  unload  and  discharge  her 
in  such  time  as  is  reasonable  in  view  of  all  the 
existing  facts  and  circumstances,  ordinary  and 
extraordinary,  legitimately  bearing  upon  that 
question  at  the  time  of  her  arrival  and  discharge. 

6«  The  burden  is  on  him  who  seeks  to 
rc»coTer  damages  for  the  detention  of  a 
vessel  under  a  charter  silent  as  to  time  of  unload- 
ing and  discharge,  to  prove  that  the  charterer 
did  not  exercise  reasonable  diligence  to  discharge 
her  under  the  actual  ciroumstanoes  of  the  par- 
ticular case. 


Mots.— £#ect  of  strikes  upon  the  riohts  and  liabU- 
ittee  of  a  carrier. 

I.  Duty  to  accept  freight  or  furnish  cars, 
IT.  Destruction  of  property, 
in.  Delay  in  transportation. 

a.  In  general. 

b.  Mere  refusal  of  employees  to  work . 

c.  Effect  of  violence  and  intimidaHon. 

d.  Strike  on  connecti'na  line. 

e.  Sale  of  perishable  property. 
IV.  Delay  in  unloading  vcstsel. 

I.  Duty  to  accept  freight  or  furnish  ears. 
A  mandatory  injunction  may  be  granted  to  com- 
pel a  railroad  company  to  perform  its  duty  under 
the  laws  of  the  state  and  of  the  United  States  to 
accept  cars  from  a  connecting  road,  although  its 
refusal  to  do  so  is  baaed  on  the  fear  that  if  it  does 
receive  them  its  own  firemen  and  locomotive  en- 
gineers will  abandon  their  service.  The  law  of  the 
jand,  rather  than  the  order  of  the  chiefs  of  the 
locomotive  engineers,  must  be  obeyed.  Chicago, 
B.  &  Q.  R.  Ck).  V.  Burlington,  C.  R.  &  N.  R.  Co.  34 
Fed.  Rep.  481.  The  court  in  thLc  case  says:  ''There 
is  another  matter  worthy  of  consideration  by  the 
defendant  company.  If  it  refuses  to  receive  and 
move  cars  laden  with  goods  or  merchandise  will  the 
company  not  be  liable  for  any  damages  which  may 
accrue  to  the  owners  and  consignees  of  such  ship- 
ments? Is  it  not  the  right  of  the  citizen  and  owner  of 
goods  shipped  to  have  their  property  received  and 
transported  by  the  defendant  as  a  common  carrier, 
and  does  not  this  right  belong  to  the  shipper  by 
both  the  common  and  statute  law?  Suppose  the 
goods,  being  perishable,  should  go  to  destruction 
by  the  way;  suppose  they  be  ordered  for  a  special 
purpose  and  fail  to  reach  the  consignee  in  time; 
suppose  by  reason  of  the  delay  caused  by  the  act  of 
the  defendant  there  should  be  a  heavy  decline  in 
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the  market,  would  not  the  defendant  company  be 
liable  to  the  owner  and  consignee  in  damages?*^ 

A  petition  for  a  peremptory  order  to  a  receiver 
of  a  railroad  to  compel  him  to  receive  through 
freight  cars  from  a  connecting  road  on  which  there- 
was  a  strike,  where  he  had  refused  to  do  so  for  the 
sole  reason  that  his  engineers  had  notified  him  they 
would  handle  no  freight  coming  from  or  going  to 
the  other  line,  and  that  they  were  acting  under 
orders  of  the  oflBcers  of  a  brotherhood  of  engineers, 
was  considered  by  Gresham,  J.,  in  Beers  v.  Wabash, 
St.  L.  A  P.  R.  Co.  34  Fed.  Rep.  S44.  The  court  de- 
nied the  right  of  the  receiver  to  discriminate  be- 
tween other  roads  in  the  exchange  of  traffic,  but 
inasmuch  as  the  receiver  had  rescinded  the  dis- 
criminating instructions  and  declared  that  he  had 
no  purpose  or  desire  to  deny  to  the  petitioner  any 
legal  rights,  the  court  merely  directed  the  petition 
to  remain  on  file  for  future  action  should  there  be 
occasion  for  it. 

A  strike  of  coal  miners  in  a  certain  district  from 
which  a  railroad  company  procured  coal  for  its  use 
causing  that  supply  to  fail  and  compellinir  the 
company  to  take  much  of  iu  rolling  stock  for 
the  transportation  of  coal  from  another  district, 
and  by  reason  of  the  unusual  conditions  re- 
quiring more  cars  and  engines  to  transport  the 
needed  coal,  was  held  to  excuse  the  company  for 
failure  to  supply  coal  cars  to  shippers.  The  court 
says  it  was  more  important  for  the  company  to 
continue  its  general  freight  and  passenger  business 
and  to  take  the  necessary  cars  for  supplying  its 
own  road  with  fuel  than  to  transport  the  coal  for 
an  individual  shipper.  Louisville  &  N.  R.  Co.  v.  ^ 
Queen  City  Coal.Co.  18  Ky.  L.  Rep.  126.  See  also 
White  V.  Missouri  P.  R.  Co.  infra.  III.  c. 

II.  Destruction  of  property. 
Where  there  is  a  total  failure  to  deliver  goods^ 


624 


United  States  Circuit  Court  of  Appeals. 


Aug., 


6.  Proof  th&t  a  vomoI  was  delayed  in 
unloading  beyond  the  eostomary  time 

for  unloadiDfir  suoh  cargoes  at  the  port  of  her  de- 
livery throws  upon  a  charterer  the  burden  of 
excusing  the  delay  by  proof  of  the  actual  cir- 
cumstances of  the  deli?ery,  and  his  reasonable 
diligrence  thereunder  where  the  charter  is  silent 
as  to  the  time  of  dischargre. 

7.  The  exercise  of  reasonable  dillgpence 
does  not  require  a  charterer  of  a 
vessel  to  hire  at  wag^es  S6  per  cent 
above  the  market  rate  a  set  of  men  who 
have  abandoned  the  employment  without  warn- 
ing at  a  critical  time  and  banded  themselves  to- 
gether to  prevent  by  intimidation  and  violence 
other  workmen  from  carrying  on  the  buslness^nor 
to  agree  not  to  prefer  faithful  and  willing  laborers 
at  going  wages  as  its  employees  to  those  who 
have  acted  in  this  way  at  wages  25  per  cent 
higher. 

Sm  A  charterer  is  not  nef^li^fent  in 
charterinn^  a  vessel  after  its  employees 
have  struck,  where  there  are  plenty  of  other 
workmen  ready  to  take  their  places,  and  who 
would  have  taken  their  plaoes  had  they  not 
been  prevented  by  intimidation  and  violence,  as 
it  is  not  required  to  presume  that  its  right  to  em- 
ploy other  workmen  and  their  jight  to  work  upon 
such  terms  as  they  could  agree  upon  would  foe 
taken  from  them  by  the  acts  of  others. 

(August  24, 1896.) 

APPEAL  by  libellants  from  decrees  of  the 
District  Court  of  the  United  Slates  for  the 
District  of  Minnesota  in  favor  of  defendant  in 
suits  to  recover  damages  for  alleged  wrongful 


detention  of  plaintiff's  vessels  which  had  been 
chartered  by  defendant.    Affirmed. 

Before  Caldtoell,  Sanborn,  and  Thayer,  Cir- 
cuit Judges. 

Statement  by  Sanborn,  Circuit  Judge: 
These  are  appeals  from  decrees  dismissing 
libels  against  the  Philadelphia  &  Reading  Coal 
&  Iron  Company,  the  appellee,  for  damages 
for  the  detention  of  vessels  during  the  strike  of 
1894.  Each  of  the  appellants  filed  a  libel 
against  the  appellee  in  the  court  below  to  re- 
cover damages  for  the  detention  of  one  of  its 
steamships  for  a  period  of  twelve  davs  during 
that  strike.  The  appellant,  the  Empire  Trans- 
portation Company,  alleged,  in  its  libel,  that  on 
June  80,  1804,  the  appellee  chartered  its  steam- 
ship, the  W.  H.  Gilbert,  to  transport  a  cargo 
of  coal  owned  by  the  appellee  from  Buffalo, 
in  the  state  of  New  York,  to  West  Superior, 
in  the  state  of  Wisconsin;  that  the  ship  arrived 
at  West  Superior,  loaded,  on  July  4, 1W04;  that 
the  appellee  commenced  to  unload  her  on  the 
next  day,  but  ceased  on  that  day,  before  she 
was  unloaded,  and  did  not  complete  the  un- 
loading, or  discharge  her,  until  July  17,  1894; 
that  the  usual  and  sufficient  time  to  discharge 
such  a  cargo,  at  the  docks  of  West  Superior, 
was  two  days;  that  she  was  detained  twelve 
days  longer  than  was  necessary  or  reasonably 
required  for  her  discharge:  and  that  the  dam- 
age to  the  li  bell  ant  was  1300  per  day.  The  ap- 
pellant, the  Mitchell  Steamship  Company,  al- 
leged, in  its  libel,  that  the  appellee  chartered 
its  steamship,  the  W.  H.  Gratwick  No.  2.  for 


oocasioued  by  the  depredations  or  the  violence  of 
mobs,  rioters,  strikers,  thieves,  and  the  like,  the 
carrier  is  liable.  Missouri  P.  B.  Co.  v.  Nevlll,eO 
Ark.  375,  28  L.  R.  A.  80. 

Although  the  court  in  this  case  was  deciding  as 
to  the  liability  of  a  mob  which  does  not  seem  to 
have  had  any  connection  with  any  strike,  yet  it 
declares  the  rule  generally  as  above  stated,  and 
without  doubt  this  correctly  states  the  law  applica- 
ble to  mobs  of  strikers,  as  well  as  other  mobs. 

The  exception  to  the  rule  of  a  carrier^s  liability, 
of  the  loss  of  goods  by  act  of  the  public  enemy, 
does  not  apply  to  the  case  of  the  destruction  of  the 
goods  by  a  mob.  The  word  **enemies"  in  this  con- 
nection is  said  in  the  above  case,  quoting  from 
Hutchinson  on  Carriers,  303,  to  mean  the  public 
enemies  of  the  country  of  the  carrier,  and  not  of 
the  owner  of  the  goods. 

It  may  be  added  that  the  enemies  of  the  carrier 
itself  are  no  more  to  be  included  among  the  public 
enemies  within  the  meaning  of  this  exception  than 
are  the  enemies  of  the  owner  of  the  goods.  And  if 
a  mob  of  strikers  destroy  property  in  the  hands  of 
a  carrier,  the  carrier  is  liable  whether  the  mob  acts 
with  an  intelligent  purpose  to  aid  the  strike  or 
from  mere  rage  and  hatred  of  the  carrier. 

But  the  destruction  of  a  car  by  a  mob  which  set 
fire  to  it  when  it  could  no  longer  hold  it  against 
the  military  power  of  the  state  does  not  make  the 
railroad  company  liable  for  goods  in  the  car  which 
were  burned,  where  they  were  shipped  under  a  con- 
tract exempting  the  carrier  from  liability  for  loss 
or  damage  by  fire,  and  no  negligence  on  the  part 
of  the  carrier  is  shown.  Wertheimer  v.  Pennsyl- 
vania B.  Co.  17  Blatchf.  421;  Sherman,  HaU,  &  Co. 
v.  Pennsylvania^B.  Co.  3  Am.  &  Gng.  K.  Cas.  274, 
iS.  C.  wi)  nam.  Hall  v.  Pennsylvania  B.  Co.  UPhila. 
414,1  Fed.  Be  p.  226. 
S5  L.  R.  A. 


Til.  Delay  in  transportation. 
a.  In  general. 

The  reasons  which  led  to  the  adoption  of  the 
common-law  rule  that  makes  a  carrier  an  insurer 
of  the  goods  which  it  transports  except  when  lost  by 
an  act  of  God  or  of  the  public  enemy  do  not  apply 
to  the  mere  delay  in  transportation  when  the  goods 
are  actually  delivered.  The  strictness  of  the  rule 
which  was  adopted  to  preclude  collusion  between 
the  carrier  and  robbers  has  no  application  where 
the  mere  time  of  the  carriage  is  conoemed.  Oulf, 
C.  &  S.  F.  B.  Co.  V.  Levi,  76  Tex.  387,  8  L.  B.  A.  828. 

For  delay  in  receiving  and  carrying  goods  the 
carrier  is  not  liable  as  an  insurer,  and  is  bound  only 
by  the  general  rule  of  llftbUity  for  a  breach  of  his 
contract  or  by  his  public  duty  as  a  carrier,  and 
may  be  excused  for  delay  in  receiving  the  goods  or 
in  transporting  them  after  they  have  been  received 
whenever  the  delay  is  necessarily  caused  by  unfore- 
seen disaster  which  human  prudence  cannot  pro- 
vide against,  or  by  accident  not  caused  by  the  neg- 
ligence of  the  carrier,  or  by  thieves  or  robbers  or 
an  uncontrollable  mob.  Pittsburgh,  C.  ft  St.  L.  K. 
Co.  V.  HoUowell,  06  Ind.  188,  82  Am.  Bep.  63. 

The  question  whether  or  not  the  entire  loss  of 
live  stock  which  dies  during  a  delay  in  transporta- 
tion is  to  be  regarded  as  a  part  of  the  damages 
caused  by  the  delay,  as  to  which  the  carrier  would 
not  be  liable  in  the  absence  of  its  own  negligence, 
or  as  a  case  of  the  failure  of  the  carrier  to  deliver 
the  property  at  destination,  as  to  which  the  carrier 
is  an  insurer,  may  be  suggested  by  the  case  of  Bart-  \ 
lett  V.  Pittsburgh,  C.  ft  St.  L.  B.  Co.  94  Ind.  281.  In  \ 
that  case  the  stock  was  shipped  under  an  exprees 
contract  which  relieved  the  carrier  from  liability  in 
consequence  of  delays.  Although  some  of  the  live 
stock  died  during  delays  caused  by  a  violent  strike 
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the  same  purpose,  on  July  6,  1894.  that  the 
vessel  arrived  at  West  Superior  with  its  load 
on  July  10,  and  that  it  was  detained  until  July 
24, 1894,  before  it  was  unloaded.  In  other  re- 
spects it  made  the  same  allegations  as  were 
•made  by  the  Empire  Transportation  Company. 
The  contracts  of  affi'eightment  of  the  two  ves- 
sels were  identical  in  terms,  and  were  attached 
tto  the  libels.  Thev  were  simple  bills  of  lad- 
ing, which  contamed  no  stipulation  of  any 
kind  with  r^erence  to  the  time  of  unloading 
or  discharging  the  vessels,  but  merely  provided 
that  the  owners  of  the  steamships  should  de- 
iliver  the  coal  at  West  Superior,  in  good  con- 
dition, upon  the  pavment  by  the  appellee  of  35 
•cents  per  net  ton,  free  o€  handling.  The  an- 
swers of  the  appellee  to  these  libels  were  that, 
vwithout  any  fault  or  negligence  on  its  part,  its 
'employees  struck,  and  refused  to  work,  on 
Julv  6,  1894,  without  any  previous  warninfc  of 
their  intention  «o  to  do;  that  the  appellee  im- 
mediately hired  other  workmen  to  take  their 
places,  and  used  reasonable  diligence  to  re- 
organize its  working  force,  and  to  unload  these 
vessels;  but  that  the  strikers  organized  into  a 
body,  and  by  violence  and  intimidation  pre- 
vented some  of  the  men  it  hired  from  working 
for  it,  scared  away  others  after  they  commenced 
to  work,  and  rendered  the  appellee  powerless  to 
discharge  the  steamships  sooner  than  it  did. 
The  coiirt  below  held  that  these  allegations 
veere  true,  that  they  constituted  a  good  de- 
fense to  the  libels  under  the  law,  and  entitled 
the  appellee  to  decrees  of  dismissal.  Such  de- 
crees were  accordingly  entered,  and  are  now 
ipresented  to  this  court  for  review. 


Mr.  Herbert  R.  Spencer  for  appellants. 
Mr.  M.  H.  Bontelle  for  appellee. 

Sflrnborn*  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

In  the  absence  of  any  stipulation  with  refer- 
ence to  the  time  of  unloading  or  discharging  in 
a  charter  of  a  vessel,  is  the  charterer  liable  to 
the  owner  of  the  ship  for  damages  for  her  de- 
tention caused  by  a  strike  of  his  laborers  and 
such  subsequent  intimidation  and  violence  on 
their  part  as  prevent  other  willing  workmen 
from  supplying  their  places?  If  so,  is  the  find- 
ing of  the  court  below,  that  the  appellee  used 
reasonable  diligence  to  discharge  these  vessels, 
but  was  delayed  without  its  fault  by  the  intim- 
idation and  violence  of  the  strikers,  warranted 
by  the  evidence  in  these  cases?  These  are  the 
questions  presented  by  these  appeals. 

Demurrage,  strictly  speaking,  can  be  recov- 
ered only  when  it  is  expressly  reserved  by  Uie 
charter  or  bill  of  lading.  Oage  v.  Morse,  12 
Allen,  410,  90  Am.  Dec.  155;  The  J.  E.  Owen, 
54  Fed.  Rep.  185, 186.  But  one  who  charters 
a  vessel,  under  a  contract  that  is  silent  as  to 
the  time  of  unloading  and  discharge,  contracts 
by  implication  that  he  will  unload  and  dis- 
charge her  within  a  reasonable  time  or  with 
reasonable  diligence.  Cross  v.  Beard,  26  N.  Y. 
85,  89;  Fult(m  v.  Blake.  5  Biss.  871;  The  J,  E. 
Otcen,  54  Fed.  Rep.  185;  Burrill  v.  Grossman, 
16  C.  C.  A.  381,  69  Fed.  Rep.  747;  The  M.  8. 
Bacon  v.  Erie  d  W.  Transp.  Co.  8  Fed.  Rep. 
844;  Whitehouse  v.  ffalstead,  90  111.  95,  98; 
Benley  v.  Brooklyn  lee  Co.  14  Blatchf.  522; 
Finney  v.  Grand  Trunk  R,  Co.  14  Fed.  Rep. 


this  seems  to  have  been  regarded  as  a  part  of  the 
•damaeres  caused  by  the  delay  for  whicli  the  carrier 
was  not  liable. 

So,  without  discussiDflr  this  question  the  total 
loss  of  fruit  has  been  treated  as4amairefl  from  de- 
lay merely.  Missouri  P.  R.  Co.  v.  Levi  (Tex.  App.) 
14  S.  W.  1088. 

b.  Mere  refusal  of  employeett  to  work. 

There  may  be  still  some  room  for  doubt  as  to  the 
true  doctrine  applicable  to  the  case  where  delay  In 
transportation  Is  caused  by  a  strike  of  employees 
and  the  carrier's  inability  to  procure  other  employ- 
ees. If  the  carrier  has  not  made  any  definite  agree- 
ment as  to  the  time  within  which  the  goods  will  be 
transported,  it  is  then  held  to  an  Implied  agreement 
tor  transportation  with  reasonable  despatch.  The 
question  may  then  be  raised  whether  or  not  the 
rea.<<onablene88  of  the  time  for  transportation  is  to 
be  affected  by  the  existence  of  a  strike  for  which  the 
carrier  is  not  in  fault.  If  the  strike  is  caused  by 
mere  dispute  as  to  wages  it  might  well  be  said  that 
the  carrier  must  pay  what  is  necessary  either  to 
retain  his  old  employees  or  to  obtain  new  ones 
without  delay.  But  if  the  strike  is  based  on  other 
grounds,  and  especially  If  the  old  employees  posi- 
tively refuse  to  work  until  some  other  difficulty, 
existing  perhaps  betweenentirely  distinct  parties, 
has  been  settled,  as  may  be  the  case  in  what  is 
•called  a  ''sympathetic  strike/'  then  it  would  seem 
reasonable  to  say  that  even  if  the  strikers  abstain 
from  violence  the  fact  of  the  strike  should  be  taken 
Into  consideration  in  determining  the  reasonable- 
ness of  the  time  of  transportation,  and  that  if  a 
carrier  had  exercised  due  diligence  to  obtain  other 
competent  employees  it  would  not  be  liable  for  de- 
lay caused  by  such  a  strike.  In  other  words,  the 
reasonableness  of  the  time  for  transportation  would 
^be  determined  by  the< existing  .oondlttons. 
:85  L.  R.  A. 


But  the  distinction  above  suirgested  cannot  be 
said  to  have  been  taken  in  any  of  the  reported 
cases.  The  fact  that  few  strikes  are  unaccompa- 
nied by  violence  has  prevented  this  question  from 
being  very  fully  developed  by  the  courts.  But 
so  far  as  the  courts  have  expressed  themselves 
on  the  subject  of  strikes  without  violence  by  car- 
rier's employees  they  have  for  the  most  part  de- 
nied that  such  a  strike  would  relieve  the  carrier 
from  liability  for  delay. 

It  is  said  in  Central  R.  &  Bkg.  Co.  v.  Georgia  ) 
Fruit  &  V.  Bxchange.  91  Ga.  389,  that  the  mere  ina-  > 
bility  of  a  carrier  to  secure  new  men  to  take  the 
place  of  strikers  would  not  seem  to  l)e  a  sufficient 
excuse  for  its  delay  in  the  transportation  of 
freight,  and  that  after  laborious  investigation  no 
case  has  been  found  which  would  relieve  a  carrier 
for  that  reason;  but  the  court  said  that  the  deter- 
mination of  the  question  was  not  necessary  in  that 
case,  since  it  appeared  that  the  delay  was  partly 
caused  by  wilful  acts  of  employees  who  did  not 
strike  but  were  retained  in  the  carrier's  employ. 

So,  it  is  said  in  Haas  v.  Kansas  City.  Ft.  S.  A;  G.  R.^ 
R.  Co.  81  Ga.  792.  that  the  fact  that  employees  of  a 
carrier  strike  does  not  relieve  the  carrier  from  lia- 
bility to  transport  goods  within  a  reasonable  time, 
although  it  is  otherwise  if  the  strike  is  accompa- 
nied with  violence  and  intimidation  so  as  to  ren- 
der it  unsafe  to  forward  the  freight. 

So.  in  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Hazen,  84  { 
III.  86, 25  Am.  Rep.  422,  it  is  declared  that  where  ' 
employees  suddenly  refuse  to  work  and  are  dis- 
charged, and  delay  results  from  the  failure  of  the 
carrier  to  supply  promptly  their  places,  without 
any  violence  or  intimidation  to  prevent  it.  such 
delay  is  attributable  to  the  misconduct  of  the  em- 
ployees in  refusing  to  do  their  duty,  and  their  mis- 
conduct in  such  case  is  Justly  considered  the  proxi- 
mate cause  of  the  delay. 
40 
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171;  Houge  v.  Woodruff,  19  Fed.  Rep.  136;  Fuh 
V.  One  Hundred  and  Fifty  Tons  of  Brown  Stone, 
20  Fed.  Rep.  201;  Gronn  v.  Woodrvff,  19  Fed. 
Rep.  143;  TheZ.  L,  ^</a7w«,26Fed.Rep.  655,658; 
The  Elida,  31  Fed.  Rep.  420;  The  William  Mar- 
shall, 29  Fed.  Rep.  328;  The  Mary  Biley  v.  Three 
Thousand  Railroad  Ties,  88  Fed.  Rep.  254; 
EileyY.  A  Cargo  of  Iron  Pipes,  40  Fed.  Rep.  605; 
Bellattyv.  Cttrfw,41Fed.Rep.479,480;  Taylor 
V.  Orefit  Northern  R.  Co.  L.  R.  1  C.  P.  385; 
Burmester  v.  Hodgson,  2  Campb.  488:  Ford  v. 
Cotesworth,  L.  R.  4  Q.  B.  127.  L.  R.  5  Q.  B. 
544;  Hick  v.  Rodocanac/ii  [1891]  2  Q.  B.  626, 
638,  638,  646;  Hick  v.  Raymond  [1891]  1 
Reports.  125,  129,  133,  134;  Postkthwaite  v. 
Freeland,  L.  R.  5  App.  Cas.  599.  621,  622. 
These  libels  seek  damages  for  the  breach  of 
this  implied  contract.  Where  the  time  for  the 
discharge  of  the  vessel  is  stipulated,  or  is 
definitely  fixed  by  the  charter  or  bill  of  lading, 
so  that  it  can  be  calculated  beforehand,  the 
charterer  thereby  agrees  absolutely  to  discharge 
her  within  that  time,  and  he  takes  the  risk 
of  all  unforeseen  circumstances.  "He  bears 
the  risk  of  delay  arising  from  the  crowded 
state  of  the  place  at  which  the  ship  is  to  load 
or  discharge  {Randall  v.  Lynch,  2  Campb. 
852);  or  from  frost  {Barret  v.  Dutton,  4 
Campb.  333);  or  bad  weather  (Thiis  v.  Byers, 
L.  R,  1  Q.  B.  Div.  244),  preventing  access  to 
the  vessel;  or  from  acts  of  the  government 
of  the  place  prohibiting  export  or  preventing 
communication  with  the  ship  {Barker  v.  Hodg- 
son, 3  Maule  &  S.  267;  Blight  v.  Page,  3  Bos. 
&  P.  295,  note).  And  it  is  immaterial  that  the 
shipowner,  also,  is  prevented  from  doing  his 


part  of  the  work  within  the  agreed  time,  unless* 
he  is  in  fault.  The  charterer  takes  the  risk." 
Carver,  Carrier  of  Goods  by  Sea,  §§  610,  611;. 
Davis  y.  Wallace,  8  Cliff.  123;  Philadelphia  cfe 
R.  R.  Co.  v.  Noriham,  2  Ben.  1;  Williams  ▼. 
Theobald,  15  Fed.  Rep.  465,  471;  Mans(^n  ▼. 
New  York,  N.  H.  dt  H  /?.  Co.  31  Fed.  Rep. 
297;  Sixteen  Hundred  Tons  of  Nitrate  of  Soda 
V.  McLeod,  10  C.  C.  A.  115, 15  U.  8.  App.  369, 
61  Fed.  Rep.  849;  Byrrill  v.  Cromnan,  16  C. 
C.  A.  381,  35  U.  S.  App.  608,  69  Fed.  Rep. 
747.  752. 

Over  the  principles  of  law  which  we  have 
stated  there  is  no  dispute.  The  controversy  ifr 
over  the  effect,  upon  the  contracts  in  these 
cases,  of  the  established  fact  that  the  customary 
time  for  the  discharge  of  a  cargo  of  coal  at  the 
port  of  West  Superior  was  two  days.  It  was 
conceded  that  in  the  absence  of  proof  of  this 
customary  time  of  discharge  at  that  port,  these 
contracts  must  fall  under  the  first  class  of 
cases  to  which  we  have  adverted,  and  that 
the  only  question  would  be  whether  or  not  the 
appellee  discharged  the  vessels  within  a  reason- 
able time,  under  all  the  circumstances  of  the 
case.  The  contention  of  counsel  for  the  appel- 
lants is  that  the  fact  that  such  vessels  were 
customarily  discharged  at  that  port  in  two- 
days  removes  these  cases  from  the  first,  and 
ranges  them  in  the  second,  class  of  pases,  to* 
which  we  have  referred.  The  position  is.  in 
effect,  that  proof  of  the  customary  time  of  dis- 
charge excludes  from  the  consideration  of  the 
court  every  other  fact  and  circumstance  bear- 
ing upon  the  reasonableness  of  the  time  of  the 
discharge  of  these  vessels,  and  upon  the  rea- 


8/milar  iBDguafre  is  used  in  Missouri  P.  K.  Co.  v. 
Levi  (Tex.  App.)  14  8.  W.  1082. 

The  theory  that  strikers  continue  to  be  employees 
of  the  carrier  for  whose  default  the  carrier  is  lia- 
ble appears  also  in  Read  v.  St.  Louis.  K.  C.  &  N.  R. 
.  Ck).  00  Mo.  199,  where  It  is  said:  "In  the  case  at  bar 
the  excuse  arises  wholly  out  of  the  misconduct  of 
the  defendants^  servants,  the  entrlneers,  in  refus- 
ing to  perform  their  duties  and  in  attemping  to 
keep  others  from  taking  their  places.  But  this  In 
no  wise  exonerated  the  defendant  from  complying 
with  its  contract.  .  .  .  The  defendant  was  liable 
for  their  conduct." 

It  is  also  said  in  that  case:  '*A  company  will  be 
held  responsible  for  damages  resulting  from  a  delay 
to  transport  freight  in  the  usual  time  when  it  is 
caused  by  its  servants  suddenly  and  wrongfully  re. 
fusing  to  work.  Because  the  emploj'ees  refuse  to 
work  or  perform  their  usual  employment.  It  will 
not  release  the  company  or  the  carrier  from  tbe 
responsibility  oC  bis  contract.  It  may  be  bis  mis- 
fortune but  third  persons  are  not  to  suffer  thereby. 
His  liability  is  all  tbe  same  whetber  be  could  get 
others  to  supply  their  places  or  not."  But  it  does 
not  certainly  appear  that  tbere  was  any  explicit 
agreement  as  to  the  time  within  wbich  the  trans- 
portation was  to  be  made.  On  the  contrary  it  is 
eaid  in  the  opinion  tbat  plaintiff  alleged  that  tbe 
property  shipped,  consisting  of  potatoes,  was  to  be 
conveyed  "with  reasonable  speed  and  despatch," 
although  it  was  further  alleged  that  defendant  un- 
dertook to  deliver  them  the  next  day,  and  there 
was  some  evidence  on  this  point  which  the  court 
says  was  fairly  submitted  to  the  Jury.  In  this  case 
the  strike  was  not  based  on  any  dispute  as  to  wages, 
but  was  caused  by  the  employment  of  an  engineer 
that  did  not  belong  to  the  brotherhood  of  the 
strikers,  and  their  places  were  supplied  as  rapidly, 
as  the  barrier  could  get  others  to  take  them. 
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So,  in  Blackstock  v.  New  York  &  E.  R.  Co,  20  N.. 
Y.  48,  76  Am.  Dec.  372,  a  strike  of  railroad  engineers 
continuing  for  fourteen  days,  during  which  the 
railroad  company  used  diligent  efforts  to  procure 
other  engineers  to  run  its  trains,  but  without  suc- 
cess, was  held  to  render  the  railroad  company  lia- 
ble for  tbe  damages  to  potatoes  which  by  reasoa< 
of  the  delay  became  unmerchantable  and  nearly 
worthless.  The  court  says:  "The  excuse  arises 
wholly  out  of  the  misconduct  of  the  defendant's 
servants  who  wrongfully  refused  to  perform  their 
duty  and  thus  deprived  the  defendants,  for  the 
time,  of  the  ability  to  send  forward  the  property."  • 
And  again:  "Assuming,  then,  that  abandoning 
their  work  was  a  breach  of  contract  on  the  part  of 
the  engineers,  they  by  tbat  act  became  responsible 
to  the  defendants  for  all  its  direct  consequences."  ■ 
And  still  further:  "The  only  answer  which  they 
are  able  to  make  to  the  demand  for  compensation 
is  that  the  failure  was  caused  by  the  misconduct  of 
their  servants." 

It  must  be  confessed  that  the  courts  which  have 
passed  on  this  question  substantially  agree  in  the 
general  rule  that  a  strike  without  violence  or  in- 
timidation win  not  relieve  the  carrier  from  liabil- 
ity for  a  resulting  delay  in  transportation.  But 
their  reasoning  Is  not  altogether  satisfactory.. 
They  proceed  on  the  theory  that  the  delay  is  due  to 
the  misconduct  and  breach  of  contract  of  the  car- 
rier's employees  for  which  the  carrier  must  be  held 
liable.  But  it  may  well  l)e  doubted  if  a  mere  refusal  • 
of  a  carrier's  employees  to  work,  even  if  they  strike 
by  concerted  action,  at  least  If  they  do  not  break  a 
contract  to  serve  for  a  longer  tlme,can  be  said  to  t>e 
always  and  necessarily  wrongful.  If  the  strike  is 
in  any  case  lawful,  any  liability  of  the  carrier  for- 
a  resulting  delay  must  be  based,  not  on  the  mis- 
conduct of  its  employees,  but  on  the  express  con- 
tract of  the  carrier,  or  else  upon  its  own  fault  or- 
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sonableness  of  the  diligence  of  the  appellee, 
and  coiiyerts  these  contracts  from  agreements 
to  unload  the  ships  with  reasonable  diligence 
into  absolute  obligations  of  the  appellee  to  dis- 
charge the  vessels  in  two  days,  regardless  of 
every  unforeseen  chance  and  circumstance. 
The'argument  is:  One  who  contracts  to  unload 
a  vessel  within  a  fixed  time  takes  the  risk  of  all 
unforeseen  circumstances.  The  custom  of  the 
port  of  delivery  is  by  implication  a  part  of 
every  contract  of  alTreightment.  Therefore, 
one  who  makes  a  contract  for  the  service  of  a 
vessel,  which  is  silent  as  to  the  time  of  her  dis- 
charge, enters  into  an  absolute  obligation  to 
discharge  her  within  the  customary  time  at 
her  port  of  delivery,  and  takes  the  risk  of 
every  unforeseen  obstacle  and  accident.  Is  it, 
however,  true,  that  the  custom  of  the  port 
becomes  by  implication  a  part  of  such  a  con- 
tract, any  more  than  every  other  fact  and 
circumstance  does  which  directly  bears  upon 
the  reasonableness  of  the  diligence  of  the  char- 
terer? The  customary  time  for  the  discharge 
of  vessels  at  any  port  is  necessarily  the  time 
within  which  they  are  discharged  under  ordi- 
nary circumstances.  Given  the  ordinary  cir- 
cumstances, and  the  customary  time  becomes 
the  reasonable  time,  and,  in  that  way,  the  key 
to  the  construction  of  the  contract.  Under 
such  circumstances, — that  is,  under  ordinary 
circumstances, — where  the  consignee,  by  the  ex- 
ercise of  reasonable  diligence,  might  discharge 
the  vessel  in  the  customary  time,  he  has  been 
properly  held  liable  for  detention  beyond  that 
time;  and  courts,  in  discussing  such  cases, 
have  sometimes  said  that  there  was  an  implied 


agreement  in  the  contract  that  the  charterer 
would  not  delay  the  boat  beyond  the  usual 
time  of  discharge  in  the  port  of  delivery.  On 
the  other  hand,  where  long  delay  has  resulted 
from  compliance  with  the  custom  of  a  port  for 
vessels  to  take  their  turns  at  a  dock,  and  the 
consignee  could  not,  with  reasonable  diligence, 
have  avoided  this  delay,  the  courts  have  often 
held  that  he  was  not  liable  therefor. 

The  cases  relied  upon  by  counsel  for  the 
appellants  belong  to  one  or  the  other  of  these 
classes.  Higgins  v.  United  States  Mail  S,  S. 
Co.  3  Blatchf.  282,  284,  illustrates  the  former 
class.  The  custom  of  the  port  was  for  boats 
to  unload  in  turn.  There  were  no  extraordi- 
nary circumstances  suspending  the  operation  of 
the  custom.  The  turn  of  libellant's  boat  came, 
and  the  consignee  delayed  it  until  another  boat, 
over  which  it  had  the  preference,  had  been 
brought  to  the  dock  and  unloaded.  The 
defendant  was  held  liable  for  this  delay.  To 
the  same  effect  are  Whitekouse  v.  Ilalstead,  90 
111.  95,  100;  T/ie  Nethtr  Uolme,  50  Fed.  Rep. 
434;  The  Z.  L.  Adams,  26  Fed.  Rep.  655. 
Burmester  v.  Hodgson,  2  Campb.  488,  is  an 
illustration  of  the  other  class  of  cases.  In  that 
case  a  ship  was  delayed  sixty  three  days,  on 
account  of  the  crowded  condition  of  the  docks, 
before  it  could  get  its  turn.  The  custom  of 
the  port,  however,  was  for  vessels  to  take  their 
turns  in  unloading.  The  court  held  that  the 
extraordinary  circumstance  of  the  overcrowded 
condition  of  the  docks  excused  the  consignee 
from  unloading  within  the  time  required  under 
ordinary  circumstances,  and  that  he  was  not 
liable  for  the  detention  of  the  vessel  until  it 


lack  of  dlligrence.  Possibly  it  may  be  said  that  a 
strike  necessarily  implies  that  there  is  fault  on  one 
side  or  the  other,  tbat  if  the  employees  are  Justified 
in  striking,  it  must  be  because  the  carrier  is  in 
fault.  But  this  is  to  deny  the  possibility  of  an  hon- 
est difference  of  opinion  between  the  parties,  or  at 
least  to  deny  that  employees  may  lawfully  strike  to 
enforce  demands  which  they  deem  reasonable  and 
Just,  if  in  fact  the  demands  are  not  such  as  the  car- 
rier ouffht  to  ffraut.  It  is  plain  that  a  strike  must 
be  due  to  a  fault  on  one  side  or  the  other,  in  order 
to  make  a  carrier  liable  for  mere  delay  in  trans- 
porting  g'oods  under  an  impUed  acrreement  to  carry 
them  with  reasonable  despatch  if  the  carrier,  not- 
withstandingr  the  strike,  has  made  all  reasonable 
efforts  to  perform  th«  service  because  the  implied 
duty  to  carry  with  all  reasonable  despatch  does  not 
require  anything  impossible  or  unreasonable.  In 
short  the  liability  of  the  carrier  in  such  a  case  must 
rest  on  its  own  fault  or  the  fault  of  its  employees 
in  causing  the  strike,  or  elae  it  must  rest  (In  the  ab- 
sence of  an  express  anrreement  as  to  the  time  of 
transportation)  upon  its  failure  to  exercise  due  dilf- 
ffence  in  performing  the  service  notwithstanding 
the  strike. 

But  even  if  striking  employees  are  in  fault  in 
abandoning  their  work,  there  may  be  a  question 
how  long  the  effect  of  this  misconduct  will  extend 
for  the  purpose  of  charging  the  carrier  with  lia- 
bility for  it.  After  they  cease  to  be  employees, 
how  long  will  the  fact  of  their  previous  employ- 
ment and  breach  of  duty  operate  to  charge  the  car- 
rier with  responsibility  for  such  misconduct?  Will 
it  make  the  carrier  liable  for  failure  or  delay  in  the 
transportation  of  goo<ls  offered  for  shipment  after 
the  former  employees  have  left  the  carrier's  service? 
These  questions  do  not  seem  to  have  k)een  yet  con. 
sidered  by  any  of  the  courts.  But  whatever  may 
be  the  true  rule  as  to  the  carrier*s  liability  when 
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not  itself  in  fault,  there  can  be  no  question  that  the 
carrier  is  required  at  least  to  exercise  due  diligence. 
So,  the  wilful  refusal  of  the  employees  of  a  rail- 
road company  to  do  their  full  duty,  although  they 
do  not  Join  in  a  strike  which  is  going  on,  renders 
the  carrier  liable  for  delay  caused  by  such  wrong- 
ful conduct,  where  the  carrier  does  not  discharge 
the  disobedient  employees.  If  they  refuse  to  do 
their  duty  the  company  should  discharge  them  and 
use  every  endeavor  to  secui-e  new  men  who  were 
competent  and  willing  to  perform  the  services  that 
they  ought  to  render.  Central  R.  &  Bkg.  Co.  v. 
(Georgia  Fruit  Sc  V.  Exchange,  91  6a.  389. 

c.  Effect  of  violenee  and  intimidation. 

A  very  general  agreement  of  the  decisions  estab- 
lishes the  rule  that  a  carrier  which  has  employees 
ready  and  willing  to  manage  its  train  and  carry  for- 
ward property  which  it  has  received  for  transpor- 
tation and  thus  perform  its  contract  and  discharge 
its  duty  is  not  liable  for  damages  caused  by  delay 
in  doing  so,  if  the  delay  is  caused  by  mob  violence 
of  strikers  which  the  carrier  cannot  by  reasonable 
efforts  overcome.  Oeismer  v.  Lake  Shore  &  M.  S. 
R.  Co.  102  N.  Y.  568,55  Am.  Rep.  837,  Reversing  U 
Hun,  50;  Little  v.  Fargo,  48  Hun,  233;  International 
&  G.  N.  R.  Co.  v.  Tisdale,  74  Tex.  8,  4  L.  R.  A.  546; 
Missouri  P.  R.  Co.  v.  Levi  (Tex.  App.)  14  8.  W.  1062; 
Qulf,  C.  &  S.  F.  R.  Co.  V.  Levi,  76  Tex.  337, 8  L.  R.  A. 
323;  International  &G.  N.  R.  Co.  v.  Server,  3  Tex. 
App.  Civ.  Cas.  (Willson)  B  441:  Haas  v.  Kansas  aty, 
Ft.S.&  G.  R.  Co.  81  Ga.  792;  Pittsburgh,  Ft.  W.  & 
C.  R.  Co.  V.  Hazen,  84  111.  36,  25  Am.  Rep.  432;  In- 
dianapolis &  St.  L.  R.  Co.  V.  Juntgen,  10  111.  App. 
285;  Pittsburgh,  C.&  St.  L.  It.  Co.  v.  Hollowell,  65 
Ind.  188,  32  Am.  Rep.  63;  Lake  Shore  &  M.  S.  R.  Co. 
V.  Bennett,  89  Ind.  457;  Louisville  &  N.  R.  Co.  v.  ^ 
Bell,  13  Ky.  L.  Rep.  393;  Louisville  &  N.  R.  Co.  v. 
Thoflipso*,  Id.  973. 
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could  be  unloaded  in  its  turn.  To  the  same 
eflfect  are:  The  Qlarer,  Brown,  Adm.  166; 
Bellatty  v.  Curtis,  41  Fed.  Rep.  479;  The  J, 
E.  Owen,  54  Fed.  Rep.  185;  .Bartleit  v.  A  Cargo 
of  Lumber,  41  Fed.  Rep.  890;  The  Mary  Hiley 
V.  Three  Thousand  Railroad  Ties,  88  Fed.  Rep. 
254,  255;  The  M,  S.  Bacon  v.  Erie  A  W. 
Transp.  Co.  3  Fed.  Rep.  344;  Oronn  v.  Wood- 
ruff, 19  Fed.  Rep.  148;  The  Elida,  81  Fed. 
Rep.  420;  Fish  v.  One  Hundred  and  Fifty  Tons 
of  Brown  Stone,  20  Fed.  Rep.  201. 

Every  one  of  the  cases  last  cited  proves, 
upon  careful  examination,  to  be  an  author- 
ity against  the  appellant.  It  is  clear  that  in 
each  of  them  more  than  the  customary  or 
usual  time  was  taken  to  discharge  the  ves- 
sel, but  in  each  the  court  considered  the 
extraordinary  circumstance  that  the  port  was 
overcrowded  with  vessels,  and  the  cus- 
tom of  taking  turns,  and  held  that,  in  view 
of  all  the  facts  and  circumstances,  the  char- 
terer or  consignee  was  excused  for  the  delay, 
because  the  time  used  for  unloading  was  rea- 
sonable, although  it  was  longer  than  the  cus- 
tomary time  under  ordinary  circumstances. 
We  have  failed  to  find  any  decision  among  the 
cases  cited  by  counsel  for  the  appellants  to  the 
effect  that  the  custom  of  a  port  excludes  other 
facts  and  circumstances  from  consideration  in 
determining  the  reasonableness  of  the  time  of 
the  boat's  discharge  or  of  the  diligence  of  the 
charterer.  The  decisions  and  opinions  to 
which  he  referred  amount  to  nothing  more 
than  this:  that  when  a  ship  is  to  be  unloaded, 
under  ordinary  circumstances,  the  customary 
method  and  the  customary  time  in  its  port  of 


delivery  prove  the  reasonable  method  and  the 
reasonable  time,  and  measure  the  liability  for 
detention,  in  the  absence  of  countervailing  evi- 
dence. But,  suppose  that  the  circumstances 
are  extraordinarv;  suppose  that  the  threats  of 
reckless  men  and  the  violence  of  mobs  suspend 
the  operation  of  every  custom  of  a  port,  and 
hold  willing  laborers  and  anxious  dock  owners 
alike  in  enforced  idleness  and  utter  helplessness 
for  days,— is  the  customary  time  for  the  dis- 
charge of  a  vessel  under  ordinary  circumstan- 
ces the  reasonable  time  under  such  circum- 
stances? Shall  the  reasonableness  of  the  time 
within  which  a  charterer  is  required  to  unload 
a  vessel  under  such  circumstances  be  measured 
by  a  consideration  of  ordinary  circumstances 
only,  or  b^  a  consideration  of  all  the  actual 
facts  and  circumstances  at  the  time  be  was  re- 

auiredto  unload  her?    This  is  the  real  ques- 
on  in  these  cases. 

It  is  not  a  new  question.  It  has  been  care- 
fully and  exhaustively  considered  in  the  Eng- 
lish courts.  In  Bfirmester  v.  Hodgson,  supra. 
Chief  Justice  Mansfield  said  that,  in  a  case 
where  no  time  was  fixed  by  the  contract,  the 
law  could  only  raise  an  implied  promise  to  dis- 
charge the  ship  in  the  usual  and  customary 
time  for  unloading  such  a  cargo.  But  his  de- 
cision in  that  very  case  was  that  the  extraor- 
dinary circumstance  that  the  docks  were  over- 
crowded excused  the  consignee  for  a  delay  of 
fort^  days  beyond  the  customary  time  under 
ordmary  circumstances.  In  Ford  ▼.  Cotes- 
worth,  L.  R.  4  Q.  B.  127,  L.  R  5  Q.  B.  544,  the 
charter  party  provided  that  the  cargo  was  to  be 
delivered  in  the  usual  and  customary  manner. 


Especially  if  the  intimidation  or  violence  cannot 
be  prevented  by  the  civil  authorities  and  the  car- 
rier is  not  itself  in  fault.  Louisville  &  N.  R.  Co.  v. 
BelL  and  Louisville  &  N.  R.  Co.  v.  Thompson,  supra. 

Where  the  misconduct  of  persons  acting  unlaw- 
fully, such  as  mobs,  etc.,  delays  the  runninir  of 
trains,  the  only  duty  resting  upon  the  carrier,  if 
not  otherwise  in  fault,  is  to  use  reasonable  dili- 
gence to  overcome  the  obstacles  interposed  and 
forward  the  goods.  A  failure  to  use  such  reason, 
able  diligence  is  negligence  which  renders  the  car- 
rier liable  for  delay.  International  &  G.  N.  R.  Co. 
V.  Server,  and  Missouri  P.  R.  Co.  v.  Levi,  supra. 

The  failure  of  a  railroad  company  to  call  the  civi| 
authorities  to  suppress  a  strike  until  it  had  con- 
tinued for  a  month  or  more  is  a  failure  to  use  reason- 
able diligence,  and  will  prevent  the  carrier  from 
being  relieved  against  liability  for  a  delay  in  trans- 
portation of  goods  during  the  meantime.  Inter- 
national &  G.  N.  R.  Co.  V.  Server,  supra. 

The  question  of  diligence  or  negligence  of  a  car- 
rier in  case  of  delay  in  transportation  alleged  to  be 
rendered  inevitable  by  a  mob  of  strikers  is  for  the 
Jury.    Little  v.  Rirgo,  supra. 

The  fact  that  a  railroad  company  has  reduced  the 
wages  of  its  employees  cannot  be  held  to  Justify  or 
excuse  a  mob  composed  of  indiscriminate  persons 
in  stopping  a  train  of  cars  and  in  delaying  the  re- 
ceiving of  goods  and  the  transportation  of  freights, 
nor  can  the  railroad  company  be  held  responsible 
for  the  consequences  of  such  unlawful  proceedings 
when  they  cause  such  delays.  Pittsburgh.  C.  &  St. 
L.  K.  Co.  V.  Hollowell.  Lake  Shore  &  M.  S.  R.  Co.  v. 
Bennett,  and  Gelsmer  v.  Lake  Shore  &  M.  S.  K.  Co. 
supra. 

So,  in  an  analogous  case,  though  not  in  relation 
to  carriers,  it  was  held  that  the  fact  that  a  strike  of 
employees  was  immediately  preceded  and  proxi- 
mately caused  by  a  reduction  of  their  wages  made 
35  L.  R,  A. 


in  good  faith  and  upon  Just  and  reasonable  busi- 
ness principles  did  not  take  the  strike  out  of  the 
scope  of  a  stipulation  in  a  contract  for  the  sale  of 
coal  against  liability  for  default  if  occasioned  by 
^'Btrikes*^  or  other  specified  interruptions.  Dela- 
ware, L.  &  W.  R.  Co.  V.  Downs,  68  N.  Y.  678. 

The  fact  that  the  men  whose  violence  caused  the 
delay  had  but  a  short  time  before  been  employed 
by  the  company  will  not  render  it  Uable  for  the  re- 
sult of  their  lawless  violence.  Pittsburgh,  Ft.  W.  ft 
C.  R.  Co.  V.  Hazen,  84 IIL  dB,  26  Am.  Rep.  422. 

Loss  by  reason  of  the  fall  in  the  price  of  the  goods 
during  delay  caused  by  a  strike  in  which  the  car- 
rier, although  having  sufficient  employees,  was  un- 
able, becauseof  intimidation  and  violence,  to  per- 
form  the  services,  is  a  part  of  the  damages  from 
delay  for  which  the  carrier  is  not  liable.  Haas  v. 
Kansas  City,  Ft.  S.  &  G.  R.  Co.  81  Ga.  792:  Gulf,  C.  ft 
S.  F.  R.  Co.  V.  Levi.  76  Tex.  887, 8  L.  R.  A.  828. 

The  same  is  true  of  loss  of  the  use  of  live  stock 
during  the  detention  caused  by  such  strike.  Inter- 
national ft  G.  N.  R.  Co.  V.  Tisdale,  74  Tex.  8, 4  L.  R. 

And  it  seems  to  be  true  also  of  the  entire  loss  of 
a  part  of  the  live  stock  which  died  on  the  route  as 
a  consequence  of  the  delay.  Bartlett  v.  Pittsburgh, 
C.  &  St.  L.  R.  Co.  94  Tnd.  281. 

So,  as  to  losses  arising  from  a  deterioration  in 
their  quality,  on  account  of  their  perishable  nature, 
during  the  time  of  transit.  Gulf,  C.  ft  S.  F.  H.  Co! 
v.  Levi,  supra;  Missouri  P.  R.  Co.  v.  Levi  .Tex. 
App.)  14  S.  W.  1062. 

And  even  as  to  fruit  which  became  entirely 
worthless  during  the  delay.  Missouri  P.  R.  Go.  v. 
Levi,  supra. 

A  common  carrier  may  lawfully  stipulate  by 
special  contract  for  exemption  from  liability  for 
loss  occurring  by  reason  of  delay  in  the  transporta- 
tion and  delivery  of  goods  occasioned  without 
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but  nothing  was  said  about  tinie.  The  cargo 
could  not  t^  landed  until  seven  days  beyond  the 
customary  time  on  account  of  a  threat  of 
bombardment.  Lord  Chief  Justice  Cockburn 
directed  the  jury  that,  the  charter  party  being 
silent  as  to  the  time  for  unloading,  there  arose 
an  implied  contract  on  the  part  of  the  freighter 
to  unload  and  discharge  within  a  reasonable 
time,  and  that  the  question  whether  the  time 
occupied  was  reasonable  or  unreasonable  was 
to  be  judged  with  reference  to  the  means  and 
facilities  available,  and  the  regulations  and 
course  of  business  at  the  port.  The  jury  found 
that  there  was  no  unreasonable  delay.  The 
judgment  on  this  finding  was  affirmed  in  both 
the  court  of  Queen's  bench  and  the  exchequer 
chamber,  on  the  ground  that  the  reasonable- 
ness of  the  time  occupied  in  unloading  must 
be  determined,  not  with  reference  to  the  or- 
dinary, but  wiih  reference  to  the  actual,  circum- 
stances which  attended  the  unloading.  Tbese 
decisions  were  rendered,  too,  it  will  be  noticed, 
in  a  case  in  which  the  charter  party  expressly 
stipulated  that  the  delivery  should  be  in  the 
usual  and  customary  manner.  The  general 
proposition,  that,  where  no  time  is  fixed  for  un- 
loading, it  is  the  charterer's  duty  to  unload  in 
the  usual  or  customary  time,  was  emphati- 
cally denied  in  this  case  by  the  court  of  Queen's 
bench  (L.  R.  4  Q.  B.  127).  and  by  Lord  Black- 
burn in  PosUethwaite  v.  Freeland,  L.  R.  5  App. 
Cas.  621.  In  the  latter  case,  the  charter  party 
provided  that  "the  cargo  is  to  be  discharged 
with  all  despatch  according  to  the  custom  of 
the  port."  The  ship  was  detained  thirty-five 
days  on  account  of  the  number  of  ships  at  the 


port  of  delivery  awaiting  discharge.  Lord 
Blackburn  said:  "In  Taylor  v.  Great  North- 
ern R,  Co,  L.  R.  1  C.  P.  385,  it  was  laid  down 
that  a  'reasonable  time'  meant  what  was  rea- 
sonable under  the  circumstances.  Byles,  J., 
there  says:  'My  Brother  Hayes  treats  "ordin- 
ary time"  and  "reasonable  time"  as  meaning  the 
same  thing;  but  I  think  "reasonable  time" 
means  a  reasonable  time,  looking  at  all  the 
circumstances  of  the  case.  The  delay  in  this 
case  was  an  accident,  as  far  as  the  defendants 
were  concerned,  entirely  beyond  their  control, 
and  therefore  I  think  they  are  not  liable.' 
This  is,  I  think,  right,  and  applicable  to  the 
present  case." 

In  Hick  V.  Bodoeanachi  [1891]  2  Q.  B.  626, 
633,  638.  646,  the  owner  of  a  ship  sued  for 
damages  for  detention  caused  by  a  strike  of 
dock  laborers.  The  charter  party  was  silent 
as  to  the  time  of  unloading.  The  time  oc- 
cupied in  actually  unloading  the  ship  was  six 
days,  but  after  the  consignees  bad  proceeded 
with  the  work  three  days,  they  were  inter- 
rupted, and  prevented  by  the  strike  from  con- 
tinuing it,  for  thirty  days.  The  trial  court 
held  the  consignees  liable  for  the  delay,  on  the 
ground  that  their  implied  contract  was  to  dis- 
charge in  a  reasonable  time  under  ordinary 
circumstances.  In  1891  the  consignees  pre- 
sented this  case  to  the  court  of  appeals,  and 
argued  that  the  reasonableness  of  the  time  for 
unloading  must  be  considered  with  reference 
to  the  actual  facts  and  circumstances  at  the 
time  of  the  unloading,  and  not  in  view  of  the 
ordinary  circumstances  only,  and  the  custom- 
ary time  of  unloading.     The  court  of  appeal 


fault  or  negliirenoe  of  its  own  by  a  mob  or  strike 
or  threatened  violence  to  person  or  property. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Gatewood,  89  Tex.  89, 10 
L.  R.  A.  419. 

If  the  carrier  is  not  negrligrent  the  delay  caused 
by  the  strike  would  not  render  it  liable  even  in  the 
absence  of  sucb  special  contract.    Ibid. 

A  provision  in  a  contract  of  shipment  by  which 
tbe  shipper  assumes  all  risk  of  damage  from  de- 
lay, whether  occasioned  by  any  mob,  strike,  or 
threatened  violence,  does  not  exempt  the  carrier 
from  liability  for  nefflicrence.  X/Oulsville  &  N.  R. 
Co.  V.  Bell,  13  Ky.  L.  Rep.  303. 

A  carrier  which  seeks  to  excuse  delay  in  trans- 
portation on  the  ground  that  it  was  occasioned  by 
a  mob  or  strike  when  there  is  a  provision  in  tbe 
contract  exempting  it  from  liability  for  that  cause 
has  tbe  burden  of  showing,  not  only  the  fact  of  the 
mob  or  strike,  but  the  further  fact  that  it  was  not 
caused  by  the  carrler^s  fault.  Louisville  &  N.  R. 
Co.  V.  Thompson,  18  Ky.  L.  Rep.  973. 

The  existence  of  a  mob  was  held,  in  White  v. 
Missouri  P.  R.  Co.  19  Mo.  App.  400,  to  be  insufficient 
to  relieve  a  carrier  from  the  burden  of  a  special 
contract  for  the  transportation  of  live  stock  to 
that  place  with  the  privilege  of  taking  them 
further.  This  does  not  seem  to  be  a  case  of  mere 
delay,  but  of  an  entire  failure  to  carry  out  that  part 
of  the  contract  for  which  the  shipper  had  an  op- 
tion. 

The  duty  of  a  railroad  company  to  move  trains 
during  a  strike  is  also  referred  to  in  a  charge  to  a 
grand  Jury  reported  in  Re  Grand  Jury,  62  Fed. 
Rep.  840,  4  Inters.  Com.  Rep.  784,  where,  after  stat. 
ing  that  the  controversy  between  the  railroad 
company  and  its  employees  is  in  relation  to  the 
movement  of  Pullman  cars,  and  that  the  regular 
receipt  and  despatch  of  mails  have  been  suspended 
for  about  two  weeks,  the  court  says;  "In  my  opin- 
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ion  the  situation  has  been  of  such  an  extraordinary 
character  and  the  interruption  to  commerce  and 
the  transportation  of  tbe  mails  so  serious  and  long 
continued  as  to  have  required  of  the  railroad  com- 
pany  to  temporarily  waive  questions  concerning 
tbe  make-up  of  regular  trains  (as  tbe  officers  of 
the  company  claim  to  have  done),  and  employ  such 
resources  as  the  company  had  in  the  movement  of 
other  trains  In  an  effort  to  relieve  the  prevailing 
congestion  and  distress.  This  obligation  I  believe 
to  have  been  a  public  duty  and  a  wilful  failure  to 
perform  this  duty  with  respect  to  the  movement  of 
the  mails  and  interstate  commerce  is  therefore,  in 
my  Judgment,  within  the  purview  of  the  statute.'* 
The  effect  of  war  and  interference  by  public  ene- 
mies is  frequently  mentioned  in  the  discussion  of 
the  effect  of  strikes  upon  a  carrler*8  liability,  but 
the  subject  here  treated  is  simply  that  of  the  effect 
of  strikes,  and  the  cases  relating  to  the  destruction 
of  goods  by  public  enemies,  including  those  which 
arose  during  the  late  Civil  War,  are  omitted  from 
consideration  here. 

d.  Strike  on  connecting  line. 

A  strike  of  employees  upon  a  connecting  line 
over  which  a  railroad  company  has  and  can  exer- 
cise no  control  when  it  suspends  all  operation  of 
and  running  of  trains  upon  the  connecting  line 
may  be  sufficient  to  relieve  a  railroad  company 
from  liability  for  delay  in  the  transportation  of 
freight.  Southern  P.  R.  Co.  v.  Johnson  (Tex.  App.) 
15  S.  W.  121;  Southern  P.  R.  Co.  v.  Stell  (Tex.  App.) 
15  8.  W.  la. 

In  other  cases  the  strike  which  was  held  to  re- 
lieve a  carrier  from  liability  was  on  a  connecting 
line,  but  that  fact  has  been  treated  as  immaterial 
and  the  case  disposed  of  as  if  the  strike  was  on  the 
line  of  the  carrier  whose  liability  was  under  dls- 
cussion.    This  was  the  case  in  Little  v.  Fargo,  48 


630 


United  States  CrRCuir  Court  op  ApPEALa 


Aug. 


reversed  the  judgment  beldw.  and  so  held.  Its 
decision  was  subsequently  reviewed  and  af- 
firmed bv  the  House  of  Lords  in  Hick  v.  Ray- 
TYwnd,  1  Reports.  125.  129,  133,  184.  Careful 
reviews  of  all  the  English  authorities,  and  ex- 
haustive discussions  of  this  question  upon  prin- 
ciple, will  be  found  in  the  opinions  of  the 
learned  judges  in  this  case  at  the  pages  of  the 
report  to  which  we  have  referred.  We  refrain 
from  quotations.  The  decisions  to  which  we 
have  adverted  put  the  question  under  consider- 
ation forever  at  rest  in  the  English  courts. 

A  careful  examination  of  the  decisions  of 
many  of  the  American  courts  has  failed  to  con- 
vince us  that  they  have  ever  taken  a  different 
view.  In  many  of  the  opinions  it  is  said  that, 
where  the  charter  is  silent  as  to  the  time  of  un- 
loading, the  charterer  or  consignee  is  bound  to 
discharge  the  vessel  "in  a  reasonable  time  ac- 
cording to  the  custom  of  the  port;"  but  when 
the  decisions  actually  rendered  in  the  cases  in 
which  these  opinions  were  delivered  are  ex- 
amined, it  is  plain  that  the  learned  judges  who 
used  this  expression  did  not  mean  that  the 
charterer  was  bound  to  discharge  the  vessel  in 
the  customary  time,  regardless  of  its  reason- 
ableness. All  the  American  decisions  show 
that,  whether  a  custom  of  the  port  is  proved  or 
not,  all  the  facts  and  circumstances,  ordinary 
and  extraordinary,  which  existed  at  the  time 
of  the  unloading,  have  been  uniformly  con- 
sidered in  determining  the  reasonableness  of 
the  time  of  discharge.  Thus,  in  the  early 
case  of  Cross  v.  Beard,  26  N.  Y.  85,  de- 
cided in  1862,  in  which  no  customary  lime 
was    proved,  it  was    held  that    a   storm    on 


one  of  the  lakes  and  an  accidental  break  in  a 
canal,  which  caused  a  fleet  of  vessels  to  come 
to  a  port  together  that  would  otherwise  have 
come  singly,  and  thereby  delayed  the  discharge 
of  plaintiff's  vessel,  would  warrant  the  jury  in 
finding  that  the  consignees  were  without  fault, 
and  that  ihey  discharged  the  boat  in  a  reason- 
able time,  judge  Denio  said :  **In  such  cases 
the  defendant  is  not  charged  for  the  payment 
of  a  sum  pursuant  to  the  terms  of  a  contract, 
but  for  general  damages  for  the  breach  of  his 
implied  agreement.  This  involves  a  greater  or 
less  degree  of  delinquency,  and  it  would  there- 
fore be  unreasonable  to  hold  the  defendant  re- 
sponsible, if  he  was  able  to  show  that  it  was  in . 
no  respect  his  fault  that  there  was  a  delay  in 
loading  or  unloading  the  vessel." 

In  F^jlton  V.  BUuce,  5  Biss.  871,  the  proof 
was  tbal  the  customary  time  for  furnishing  a 
vessel  with  a  dock  for  unloading,  at  Chicago, 
was  one  day.  The  libellant's  vessel  was  delayed 
five  days.  But  Judge  Blodgett  held  that  the 
fact  that  one  of  the  defendant's  docks  had 
been  injured  by  the  great  Chicago  fire,  and 
that  an  unusuaf  number  of  vessels  had  arrived 
for  the  consignees  at  the  same  time,  without 
their  fault,  relieved  them  from  liability  for  the 
delay.  He  said:  **What  should  be  deemed  a 
reasonable  time  must  always  be  a  question  of 
fact,  to  be  determined  by  the  circumstances  of 
each  case.  .  .  .  Admitting  that,  under 
ordinary  circumstances,  the  respondent  would 
have  been  bound  to  furnish  the  vessel  with  a 
dock  within  one  day  after  notice,  there  were 
extraordinary  circumstances  controlling  all 
persons  doing  business  in  this  city  at  that 
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e.  Sale  of  perishcMe  property. 

A  railroad  company  was  held  liable  for  the  loss 
of  potatoes  which  it  ordered  sold,  in  the  belief  that 
they  were  perishable,  without  any  notice  to  the 
shipper  after  connecting  carriers  bad  refused  to 
receive  them  on  account  of  a  strike,  where  it 
clearly  appeared  that  they  were  not  of  such  perish- 
able nature  as  to  necessitate  their  Immediate 
transhipment  in  order  to  prevent  their  loss,  and  the 
carrier  could  easily  have  consulted  the  shipper  by 
letter  or  wire.  Louisville  &  N.  R.  Co.  v.  Odil,  96 
Tenn.  61, 

So,  in  a  case  where  it  was  found  impossible  to 
forward  tomatoes  over  a  part  of  the  route  by  rea- 
son of  a  strike  which  only  prevented  transporta- 
tion one  day  it  is  said  by  the  court  that  it  was  the 
duty  of  the  carrier  to  communicate  with  the  ship- 
per, if  convenient,  and  take  his  directions,  and 
that  in  that  case  it  was  altogether  practicable 
to  have  notified  him  in  a  few  minutes  and  to  have 
taken  his  advice,  but  that  the  carrier  failed  to 
do  this.  Also,  that  in  the  al)sence  of  orders  from 
the  shipper  it  was  the  carrier's  duty  to  exercise 
reasonable  care  to  protect  his  interests.  Alalmma 
&  V.  R.  Co.  V.  Brichetto,  72  Miss.  891.  In  that  case 
the  tomatoes  were  shipped  from  a  point  in  Missis- 
sippi to  Cincinnati  and  the  carrier  turned  them 
over  another  line  belon^inff  to  its  system  of  rail- 
way to  New  Orleans  and  there  sold  them  at  8i 
cents  per  crate  when  they  could  have  been  for- 
warded the  same  day  by  one  or  two  other  railways 
to  Cincinnati  where  they  would  have  brought  67^ 
cents  per  crate. 
35  L.  R.  A. 


IV.  Delay  in  unloading  vessel. 

The  law  of  Ensrland  on  this  subject  is  well 
summed  up  as  follows: 

**There  are  two  well-known  forma  of  contracts, 
one  with  and  the  other  without  a  specified  number 
of  days  for  unloading.*  If  the  first  form  is  used, 
the  risk  of  a  strike  falls  on  the  merchant;  if  the 
second  form  is  used,  it  does  not,  and  the  risk  falls 
on  the  shipowner,  not  because  he  has  agreed  to 
bear  it,  but  t)ecau6e  he  is  unable  to  throw  it  on  the 
merchant.''  Hick  v.  Rodocanachi  [1891]  2  g.  B.  688, 
Affirmed  by  the  House  of  Lords  as  Hick  v.  Ray- 
mond [1893]  A.  C.  23. 

In  similar  lanfruage  it  is  said  by  Lord  Herschell, 
L.  C,  in  rendering  the  decision  of  the  House  of 
Lords  in  Hick  v.Raymond  [1893]  A.  C.  22,  Afflrminff 
Hick  v.  Rodocanachi  [1891]  2  Q.  B.  688:  '*If  the 
terms  of  the  bills  of  lading  had  required  the  dis- 
charge to  be  effected  in  any  particular  numt)er  of 
days,  it  is  quite  clear  that  the  burden  of  the  delay 
caused  by  the  difficulty  of  obtaining  labor  would 
have  fallen  upon  them,  and  it  would  have  been  no 
answer  to  a  charge  that  they  had  failed  to  fulfil 
their  obligation,  to  say  that  the  circumstances  had 
rendered  it  impossible  for  them  to  do  so." 

But  in  that  case  the  consignees  of  a  cargo  were 
held  not  to  be  liable  in  damages  to  the  shipowner 
for  delay  in  unloading  which  was  caused  by  a 
strike  of  dock  laborers.  The  consignees  had  em- 
ployed a  dock  company  to  discharge  the  vessel, 
and  it  was  found  that  during  the  whole  time  for 
which  the  discharge  was  interrupted  the  dock  com- 
pany was  unable  to  supply  labor  to  effect  it  and  it 
was  not  possible  for  the  consignees  either  to  find 
any  other  person  to  provide  the  labor  or  themselree 
to  obtain  the  necessary  labor  in  any  other  way 
and  it  was  held  that  the  Implied  obligation  of  the 
consignees  to  unload  within  a  reasonable  time  was 
not  shown  to  have  been  violated. 
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time,  to  such  extent,  at  least,  as  absolve  re- 
spondents from  the  consequences  of  the  delay 
charged  in  this  libel." 

These  cases  illustrate  the  current  of  the 
American  decisions.  They  apply  the  same 
Tules  of  law  to  these  contracts  when  a  custom- 
ary time  of  discharge  is  proved  that  they  do 
when  no  custom  is  established,  and  the  test  of 
the  liability  of  the  charterer  for  the  delay  is 
the  reasonableness  of  the  time  occupied  in  un- 
loading, in  view  of  all  the  existing  facts  and 
^•ircumstances  at  that  time.  An^  other  rule 
would  contradict  and  destroy  itself.  It  is 
•settled  that  the  obligation  of  the  charterer  is  to 
unload  the  ship  in^a  reasonable  time.  Our 
reason  teaches  that  the  time  that  is  reasonable 
under  ordinary  circumstances — that  is,  the 
customary  time — is  always  unreasonable  un- 
der extraordinary  circumstances.  If  the  ex- 
traordinary circumstances  can  never  be  con- 
sidered to  determine  the  reasonableness  of  the 
time,  then  the  charterer  must  always  unload  all 
vessels  that  arrive  under  unusual  circumstances 
in  an  unreasonable  time.  If  there  was  au- 
thority for  such  a  proposition,  we  should 
hesitate  long  before  adopting  it.  We  think 
there  is  none. 

Our  conclusions,  founded,  as  we  believe, 
upon  reason,  and  supported,  as  we  think,  by 
the  consensus  of  the  opinions  of  the  courts  of 
England  and  America,  are: 

1.  Where  the  charter  of  a  ship  is  silent  as  to 
the  time  of  unloading  and  discbarge,  there  is 
no  implied  agreement  that  the  charterer  will 
unload  or  discharge  her  in  the  customary  time 
at  the  port  of  delivery,  regardless  of  all  extraor- 


dinary circumstances  and  unforeseen  ob- 
stacles. 

2.  The  implied  contract  is  to  unload  and 
discharge  her  in  such  time  as  is  reasonable,  in 
view  of  all  the  existing  facts  and  circumstances, 
ordinary  and  extraorainary,  legitimately  bear- 
ing upon  that  question  at  the  time  of  her  ar- 
rival and  discharge. 

8.  This  impli^  contract  to  discharge  the 
vessel  in  a  reasonable  time  is,  in  effect,  a  con- 
tract to  discharge  her  with  reasonable  dili- 
gence. 

4.  The  burden  is  on  him  who  seeks  to  re- 
cover damages  for  the  delay  of  a  vessel,  under 
such  a  contract,  to  prove  that  the  charterer 
did  not  exercise  reasonable  diligence  to  dis- 
charge her,  under  the  actual  circumstances  of 
the  particular  case. 

5.  Proof  that  the  vessel  was  delaved  in  un- 
loading beyond  the  customary  time  for  unload- 
ing such  cargoes  at  the  port  of  her  delivery 
throws  upon  the  charterer  the  burden  of  ex- 
cusing the  delay  by  proof  of  the  actual  circum- 
stances of  the  delivery  and  his  reasonable  dili- 
gence thereunder. 

In  support  of  these  propositions,  we  refer  to 
the  authorities  cited  at  the  opening  of  this 
opinion,  and  to  the  following  analogous  cases, 
which  have  arisen  upon  claims  against  common 
carriers  for  damages  for  delays  in  transporta- 
tion, caused  by  strikes  and  accidents,  without 
their  fault:  Oetsmer  v.  Lake  Shore  dt  M.  8.  R, 
Co.  102  N.  Y.  568,  571,  55  Am.  Rep.  887; 
Pfttsfmrgh,  n.  ^.  <fc  C.  i?.  Go.  v.  Hazen,  84 
111.  36,  38,  25  Am.  Rep.  422;  Pittsburgh,  C.  d 
8t.  L.  R.CO.Y.  ^oW<?tre«,65Ind.l88, 195,82 Am. 


But  where  a  cargo  was  shipped  under  a  bill  of 
ladiDff  incorporating  a  clause  in  the  charter  party 
which  fixed  a  certain  number  of  lay  days  for  un- 
lottdiog  and  ailowed  other  days  for  demurrage 
without  any  exception  of  strikes,  and  a  strike  took 
place  during  the  lay  days,  which  hindered  the  un- 
loading until  after  the  expiration  of  the  lay  days, 
it  was  held  that  although  the  unloading  by  the  cus- 
tom of  the  port  was  to  be  done  by  the  joint  act  of 
the  shipowner  and  the  consignees,  as  the  number 
of  lay  days  were  fixed,  the  consignees  were  liable 
to  pay  demurrage  notwithstanding  the  inability  of 
the  shipowners,  owing  to  the  strike,  to  do  their 
part  of  the  unloading.  Budgett  v.  Blnnington 
(18911 1  Q.  a  35,  Affirming  L.  R.  25  Q.  B.  Div.  ^20. 

A  charter  party  calling  for  the  discharge  of  a 
cargo  "with  all  despatch,  as  customary,  and  ten 
days  on  demurrage  over  and  above  the  said  Ijrlng 
days,  at6d.  per  nett  register  ton  per  day'*  was  con- 
strued in  Castlegate  S.  B.  Co.  v.  Dempsey  [1802]  1  Q. 
B.  854,  Reversing  Id.  p.  51,  not  to  fix  any  definite 
time  within  which  the  cargo  must  be  discharged, 
and  therefore  the  charterers  were  held  not  to  be 
liable  to  the  shipowners  in  respect  of  a  delay  which 
occurred  in  discharging  the  cargo  by  reason  of  a 
strike  of  dock  laborers.  The  whole  question  was 
regarded  as  turning  entirely  on  the  true  construc- 
tion of  a  charter  party  which  would  make  the  char- 
terers liable  only  in  case  there  was  a  definite  time 
fixed  for  the  discharge. 

Under  a  charter  party  providing  for  discharge  of 
a  cargo  of  timber  with  the  customary  steamer  des- 
patch of  the  port,  but  expressly  providing  that 
.any  time  lost  by  reason  of  strikes,  lockouts,  or 
<X)mbination8  of  workmen  should  not  count  as  part 
of  the  discharge  time,  the  delay  caused  by  a  strike 
•does  not  make  the  charterer  liable  for  demurrage. 
The  Alne  Holme  [1898]  P.  173. 

Where  a  charter  party  containing  an  exception 
^5  L.  R.  A, 


of  any  delay  occasioned  by  strikes  provided  that 
the  vessel  when  loaded  with  coal  should  proceed  to 
one  of  certain  named  places  on  the  Thames  as  or- 
dered and  there  unload,  and  the  charterers  order 
her  to  proceed  to  a  certain  one  of  such  places,  and 
after  the  commencement  of  the  voyage  and  before 
arrival  of  the  vessel  at  the  mouth  of  the  Thames 
the  charterers  become  aware  of  a  strike  among  the 
coal  porters  at  the  place  named  which  did  not  ex- 
tend to  the  other  places  named  In  the  charter  party, 
so  that  it  was  impossible  for  the  vessel  to  unload  at 
the  specified  place  within  the  time  allowed,  it  was 
held  that  the  charterers  were  not  under  any  obli- 
gation to  change  the  order  for  the  vessel  to  pro- 
ceed to  one  of  the  ordered  places  because  of  their 
knowledge  of  the  strike,  but  that  the  delay  being 
covered  by  the  exception  in  the  charter  party  did 
not  make  them  liable  for  demurrage.  Bulman  v. 
Fenwick  [1804]  1  Q.  B.  179. 

In  this  country  the  main  case  of  Empirk  Tbansp. 
Co.  V.  Philadelphia  &  R.  Coal  &  I.  Co.  is  the 
principal  authority  upon  this  question.  This  dis- 
tinguishes the  case  of  Brown  v.  Certain  Tons  of 
Coal.  84  Fed.  Rep.  913,  although  in  each  case  the 
strike  involved  a  demand  for  an  increase  of  wages 
from  40  cents  to  50  cents  per  hour. 

In  the  Brown  Case  it  was  held  that  a  delay  of  a 
consignee  in  unloading  a  ship,  caused  by  a  differ- 
ence between  him  and  his  employees  as  to  the  price 
to  be  paid  them,  during  which  he  permitted  the 
vessel  to  lie  at  the  dock  until  he  could  coerce  the 
employees  to  accept  40  cents  instead  of  50  cents  an 
hour  is  not  Justifiable,  and  in  such  case  the  cargo 
was  liheled  for  demurrage  and  held  liable. 

But  in  Empire  TsAifSP.  Co.  v.  Philadelphia  & 
R.  Coal  &  I.  Co.  the  refusal  to  pay  60  cents  Instead 
of  40  cents  an  hour,  as  demanded  by  workmen  en- 
gaged on  coal  docks  who  suddenly  abandoned  their 
employment  without  warning  at  a  critical  time  in 
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Rep.  63;  Qulf,  C,  d  S.  F.  R.  Co,  v.  Levi,  76 
Tex.  837.  843,  8  L.  R.  A.  323. 

UDder  these  rules  of  law,  the  allegations  of 
the  answers  in  these  cases  plead  good  defenses 
to  the  lihels.  and  the  only  remaining  question 
is,  Did  the  appellee  exercise  reasonable  dili- 
gence to  discharge  these  vessels  under  the 
actual  circumstances  of  these  cases?  The  W. 
H.  Gilbert  arrived  at  West  Superior  on  July 
4, 1894.  On  the  next  day,  the  appellee  com- 
menced, and  during  that  day  continued,  to  un- 
load her.  On  July  6,  18H4,  its  employees 
struck.  They  refused  to  work  on  that  day  or 
any  other  day.  They  had  no  grievance,  had 
made  no  demands  of  their  employer,  and  had 
given  no  notice  of  their  intention  to  quit  its 
service.  An  organization  of  workmen  upon 
railways  called  the  "American  Railway  Union" 
was  then  engaged  in  conducting  a  strike  on 
their  behalf.  The  laborers  on  the  coal  docks 
at  the  ports  of  Duluth  and  West  Superior 
were  organized  into  a  body  called  the  *'Coal 
Handlers'  Protective  Union."  These  two 
unions  appear  to  have  made  common  cause. 
Within  a  day  or  two  of  July  6,  1894,  all  the 
workmen  engaged  on  the  coal  docks  in  Duluth 
and  West  Superior  refused  to  work.  After 
they  had  quit  their  occupations,  they  served  a 
demand  upon  the  appellee  and  the  other  dock 
owners  in  those  ports  that  the  scale  of  wages 
for  boatmen  should  be  raised  25  per  cent,  that 
no  discriminations  should  be  made  against  any 
man  for  taking  part  in  the  strike,  and  that  the 
new  scale  of  wages  which  they  demanded 
should  be  binding  from  July  5.  1894.  This 
strike  occurred  in  the  midst  of  a  great  financial 
depression,  when  many  laboring  men  were 
without  employment  and  were  begging  for 
work.  The  appellee  immediately  commenced 
to  hire  other  men  to  take  the  places  abandoned 
by  the  strikers.  It  hired  four  on  the  very  day 
of  the  strike.  It  continued  tb  hire  men  at  Du 
luth.  at  West  Superior,  at  St.  Paul,  at  Min- 
neapolis, and  at  Milwaukee,  until  it  finally  re- 
sumed work  on  July  14.  1894.  Before  the  even- 
ing of  July  7  it  had  hired  seven  men.  On  July 
10  or  12  it  received  laborers  from  Milwaukee. 
On  July  13  or  14,  it  received  them  from  St, 
Paul  and  Minneapolis.  On  July  17.  it  finished 
unloading  the  W.  H.  Gilbert.  Meanwhile,  the 
strikers  and  their  associates  were  organized  to 
prevent  any  laborers  from  working  on  these 
docks.  In  order  to  get  to  the  dock  of  the  ap- 
pellee by  land,  workmen  necessarily  traveled 
from  ^  mile  to  1  mile  through  lands  covered 
with  brush  and  stumps  back  of  the  dock. 
The  strikers  stationed  a  picket  line  on  this  land, 
and  caught  and  ordered  back  any  men  going 


toward  the  dock.  They  were  armed  with  clubs. 
The  appellee  had  four  or  five  men  at  the  dock, 
at  work  on  the  first  day  of  the  strike,  but 
when  they  started  to  come  to  work  the  next 
morning  they  were  stopped  by  these  men  on 
picket  duty,  and  turned  back.  One  man  who 
came  to  the  dock  the  first  morning,  stepped 
over  the  line  and  was  assaulted  so  that  he  was 
unable  to  work.  Finding  that  the  lives  of  the 
men  it  was  hiring  were  in  danger,  the  appellee 
called  for  police  protection,  and  from  ten  to 
thirty  policemen  were  stationed  on  the  docks- 
from  July  7  until  the  strike  was  defeated. 
Meanwhile  the  appellee  brought  |it£  laborers  to 
the  dock  by  boat,  anchored  a  scow  in  the  water 
beyond  the  dock  and  boarded  the  men  upon  it 
under  the  protection  of  the  police.  The  strikers- 
threatened  the  workmen  on  the  docks,  and 
scared  many  of  them  away.  The  mayor  of 
West  Superior  testified  that  he  should' think 
that  the  number  of  strikers  and  immediate 
sympathizers  aiding  and  abetting  them  was^ 
1,000;  that  men  who  were  supposed  to  be* 
strikers  laid  in  wait  for  men  who  were  going 
home  from  the  docks,  and  would  hit  them  with 
clubs  and  stones.  He  said  that  it  would  have 
been  utterly  impossible  for  the  owners  of  the 
docks  to  resume  business  without  protection;, 
that  the  regular  force  of  thirty-eight  policemen 
was  necessarily  increased  by  125  specials;  that 
there  would  have  been  no  question  about  ob- 
taining sufilcient  laborers  to  conduct  the  ordi- 
nary operations  of  the  coal  docks,  if  they  had 
not  been  frightened ;  that  he  never  saw  a  man  he 
was  afraid  of,  but  that  he  would  no  more  have 
gone  to  work  upon  those  docks  without  police 
protection  than  he  would  have  gone  into  battle; 
that  he  should  think,  if  he  went  down  there  to- 
work,  he  was  taking  his  life  in  his  hands.  The 
appellee  finally  resumed  operations  on  July  14„ 
1894,  under  a  guard  of  policemen,  in  the  pre- 
senre  of  200  or  300  men.  who  bad  gathered  as 
near  to  the  dock  as  they  could  get.  and  were 
hooting  and  calling  the  workmen  names.  It 
is  true  that  most  of  the  testimony  which  estab- 
lishes this  condition  of  things  was  contradicted,, 
but,  after  a  careful  consideration  of  all  the  evi- 
dence in  the  case,  the  record  fails  to  convince  us 
that  the  character  of  this  strike,  or  the  charac- 
ter of  the  operations  of  those  engaged  in  it,  was 
either  harmless, peaceful,  or  benevolent  towarda 
the  nonunion  men,  who  took  the  places  the 
strikers  had  abandoned,ortoward8  the  appellee, 
which  employed  them.  We  think  the  testimony 
of  the  mayor  of  the  city,  the  mob  on  the  dock 
when  work  was  resumed,  the  boarding  house 
anchored  in  the  bay  beyond  the  reach  of  the 
strikers,  and   the  thirty  policemen  who  stood 


the  conduct  of  their  employer's  business,  when  the 
demand  as  to  wasres  was  coupled  with  a  demand 
for  an  agreement  that  other  workmen  should  not 
be  preferred  as  employees,  and  the  strikers  had 
banded  themselves  together  to  prevent  by  intim- 
idation and  violence  the  employment  of  other 
workmen,  was  held  not  a  ground  of  making  the 
employer  liable  for  lack  of  reasonable  diligence 
in  unloading  vessels,  and  the  court  says  there  is 
nothing  in  Brown  v.  Certain  Tons  of  Coal,  mipra^  in 
conflict  with  this  decision. 

This  afBrmed  the  decision  of  the  circuit  court, 
which  said  that  the  strikers  not  merely  quit  work 
but  by  threats  and  intimidations  stopped  those 
who  were  willing  to  work  in  order  to  coerce  the 
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consignee  Into  paying  50  cents  per  hour  instead  of 
40  cents,  coupling  with  this  demand  another  to  the 
effect  that  the  rates  should  be  kept  up  for  a  year, 
and  that  every  dock  owner  in  Superior  and  Duluth 
should  become  a  party  to  the  contract  before  any 
boat  would  be  unloaded.  The  court  says:  ''Under 
these  circumstances  It  cannot  be  said  that  the 
claimant  was  bound  to  accede  to  the  unjust  and 
unreasonable  demands  of  the  strikers  and  bind  It- 
self to  pay  for  a  whole  year  wages  largely  in  ex- 
cess of  the  going  rates.  There  is  no  doubt  but  that 
sufficient  men  could  have  been  procured  to  unload 
the  boat  but  for  these  threats  and  intimidations.** 
Empire  Transp.  Co.  v.  Philadelphia  &  R.  Coal  &  L 
Co.  70  Fed.  Rep.  388.  a  A.  a 


1896. 
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guard  over  the  new  employees  of  this  appellee, 
iDdicate  the  character  of  the  strike,  and  the  in- 
tentions of  those  engaged  in  it.  In  the  face  of 
these  obstacles,  the  appellee  resumed  operations 
in  eight  days,  and  finished  unloading  the  Gil- 
bert in  eleven  days,  after  its  workmen  quit. 
The  evidence  amply  sustains  the  finding  of  the 
court  below  that  the  appellee  exercised  reason- 
able diligence  in  discharging  this  boat  in  the 
face  of  these  unforeseen  and  extraordinary  cir- 
cumstances. 

The  suggestion  that  the  Reading  Company 
might  have  resumed  operations  earlier  by 
hiring  the  men  who  had  discharged  themselves 
at  the  rate  of  50  cents,  instead  of  40  cents,  an 
hour,  and  by  agreeing  not  to  prefer  other 
workmen  as  employees,  is  not  entitled  to  ex- 
tended consideration.  The  market  rate  of 
wages  for  men  of  this  class  was  40  cents  an 
hour.  That  was  the  rate  at  which  the  strikers 
worked  without  complaint  until  they  aban- 
doned their  employment.  That  was  the  rate  at 
which  the  new  employees  were  paid.  The  ex- 
ercise of  reasonable  diligence  does  not  require 
an  employer  to  hire,  at  wages  25  per  cent  above 
the  market  rate,  a  set  of  men  who  have  aban- 
doned its  employment  without  warning,  at  a 
critical  time  in  the  conduct  of  its  operations, 
and  banded  themselves  together  to  prevent,  by 
intimidation  and  violence,  other  workmen  from 
carrying  on  its  legitimate  business,  nor  does  it 
require  such  au  employer  to  agree  not  to  prefer, 
or  not  to  prefer  in  fact,  faithful  and  willing 
laborers,  at  going  wages,  as  its  employees,  to 
those  who  have  acted  in  this  way  at  wages  25 
per  cent  higher.  There  is  nothing  in  Brown  v. 
Certain  Tons  of  Coal,  34  Fed.  Rep.  913,  in  con- 
flict with  these  views. 

There  is  no  essential  difference  between  the 
facts  in  the  two  cases  in  hand,  and  our  conclu- 
sion is  the  same  in  both.  The  position  that  the 
appellee  was  negligent  in  the  case  of  W.  H. 
Gratwick  No.  2,  because  it  was  chartered  on 
Jul^  6,  after  its  employees  had  left,  cannot  be 
maintained,  because  the  fact  was  that  there  was 
plenty  of  other  workmen  ready  to  take  their 
places,  and  who  would  have  taken  their  places 
before  July  10,  when  that  steamship  arrived  at 
West  Superior,  if  they  had  not  been  prevented 
by  intimidation  and  violence.  The  appellee  was 
not  required  to  presume  that  its  right  to  employ 
other  workmen,  and  their  right  to  work  on 
such  terms  as  they  could  agree  upon,  would  be 
taken  from  them  by  the  acts  of  others.  It  had 
the  right  to  presume  that  the  laws  would  be 
obeyed,  and  its  own  rights  and  those  of  the  will- 
ing laborers  it  should  hire  would  be  respected. 
It  IS  not  negligence  to  contract  upon  that  pre- 
sum  ption.  The  conclusions  of  the  court  below 
must  be  afiSrmed  in  both  cases. 

We  are  unwilling  to  close  this  opinion  with- 
out an  expression  of  our  appreciation  of  the 
briefs  presented  and  the  arguments  made  by 
the  counsel  for  the  respective  parties  in  these 
cases.  The  clear  and  concise  statements  of 
their  views  of  the  law,  and  their  reasons  for 
them,  their  exhaustive  examinations,  citations, 
and  classifications  of  the  authorities  according 
to  their  respective  views,  and  their  careful  ana 
accurate  abstracts  of  the  evidence,  verified  by 
references  to  the  pages  of  the  record,  have  left 
us  without  doubt  ofthe  soundness  of  our  con- 
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elusions,  and  have  made  the  preparation  of  the 
opinion  of  the  court  an  easy  task. 

The  decrees  below  must  be  affirmed,  with  costs, 
and  it  is  so  ordered. 


John    D.    ROCKEFELLER,  Plff  in    Err,, 
Alfred  MERRITT. 

(40  U.  S.  App.  066.) 

*Iii  the  eonstraetion  of  m,  eomtraet  the 
court  mm,y  put  iteelf  in  the  plaee  ofthe 

I  eontraetiB^  |Mkrties»and  then  in  view  of 
all  the  factfl  and  circuniBtanoes  surroundinir 
them  at  the  time  the  iDstrumeot  was  executed, 
consider  what  they  intend  by  the  terms  of  thehr 
contract  When  the  iDteatlon  is  manifest  after 
such  consideration,  it  will  control  in  the  interpre- 
tation of  the  instrument,  regardless  of  careless 
recitals  or  inapt  expressions. 

8.  Parties  to  an  afl^reement  for  the  ex- 
change of  mining^  and  railway  stocks 
and  securities  of  various  corporations  for  the 
lx)nds  aSd  stock  of  a  new  corporation  agreed  in 
the  contract  upon  the  values  at  which  the  ex- 
changes should  be  made,  flfe/d,  this  agreement 
did  not  constitute  a  contract  that  the  stoclcs,. 
bonds,  and  securities  were  of  the  actual  market 
values  specified  in  the  contract. 

8.  The  true  measure  of  the  damages 
snlfered  by  one  who  is  frandnlently  in- 
duced to  make  a  contract  of  sale,  pur- 
chase, or  exchange  of  property  is  the  difference 
between  the  actual  value  of  that  which  he  parts 
with  and  the  actual  value  of  that  which  he  re- 
ceives under  the  contract. 

(Novemt)er  9, 1806.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota  to  re- 
view a  judgment  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  alleged 
deceit  in  a  transaction  involving  the  exchange 
of  corporate  stock.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Before  Caldioell,  Sanborn,  and  Thayer,  Cir- 
cuit Judges. 

Messrs,  George  Welwood  Murray* 
Cushman  K.  Davis*  John  M.  Shaw*  and 
Joseph  B.  Cotton,  for  plaintiff  in  error: 

The  plaintiff  has  failed  to  show  that  any 
damage  has  accrued  to  him  in  consequence  of 
any  false  representations  made  by  the  defend- 
ant. 

In  an  action  of  this  character,  the  plaintiff, 
in  order  to  recover,  must  show  that  his  dam- 
age, if.  any,  was  the  proximate  result  ofthe 
fraud  practised  upon  him  by  the  defendant. 

Marshall  v,  Hubbard,  117  U.  S.  415.  29  L. 
ed.  919;  Braekett  v.  Oristwld,  112  N.  Y.  454; 
Jex  V.  Straus,  122  N.  Y.  293;  Tuck  v.  Down- 

*Headnotes  by  Sanborn,  Circuit  Judtre. 


NoTB.— As  to  damages  for  breach  of  contract 
flrenerally,  see  Taylor  Mfg.  Co.  v.  Hatcher  (C.  C.  S. 
D.  6a.)  8  L.  K.  A.  687,  and  note. 

As  to  damaires  for  false  representations,  see  Nash 
v.  Minnesota  Title  Ins.  &  T.  Co.  (Mass.)  28  L.  R.  A.. 
753. 
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ing,  76  HI.  71;  Neidefer  v.  Chastain,  71  lad. 
868.  36  Am.  Rep.  198;  Squier  v.  Plnnkett,  11 
Gray.  11;  SieUon  v.  Rigga,  37  Neb.  797;  Scot- 
land County  V.  Hill,  113  U.  8.  183,  28  L.  ed. 
692. 

In  such  a  case  the  true  measure  of  damages 
is  the  rule  of  compeDsatioD  as  opposed  to  the 
rule  of  speculation.  This  rule  is  applied  by 
finding  the  difference  between  the  actual  value 
of  what  the  plaintiff  gave  and  the  actual  value 
of  what  he  got. 

Smith  V.  Boltes,  132  U.  S.  125.  33  L.  ed.  279; 
Atuater  v.  Whiteman,  41  Fed.  Rep.  427;  Glai*- 
jkfU  V.  Northern  P,  R.  Go.  43  Fed.  Rep.  900; 
Reynolds  v.  Franklin,  44  Minn.  30;  Fixen  v. 
Blake,  47  Minn.  540;  Stiekney  v.  Jordan,  47 
Minn.  262;  Wallace  v.  HaUowell,  56  Minn.  601; 
High  V.  Berret,  148  Pa.  261;  OraUr  v.  Bin- 
ninger,  33  N.  J.  L.  513,  97  Am.  Dec.  737; 
Woolenslagle  v.  Runals,  76  Mich.  545;  Buseh- 
man  v.  Codd,  52  Md.  202;  Peek  v.  Derry,  L. 
R  37  Ch.  Div.  541. 

There  is  another  method  of  applying  the 
doctrine  of  compensation,  to  wit,  finding  the 
amount  by  which  the  property  received  by 
the  plaintiff  has  been  damaged  by  the  falsity  of 
the  defendant's  alleged  representations. 

It  is  based  on  the  well-recognized  rule  that 
the  damage  proved  in  an  action  of  this  sort 
must  be  the  natural  and  proximate  result  of 
the  fraud  charged. 

Marshall  v.  Hvbbard,  117  U.  S.  415,  29  L. 
ed.  919;  Jex  v.  Straus,  122  N.  Y.  293;  Squier 
V.  Plunkeit,  11  Gray,  11. 

There  is  no  justification  in  this  case  for 
abandoning  the  well-settled  rules  referred  to 
and  invoking  the  doctrine  of  estoppel.  Such 
a  ruling  casts  aside  the  doctrine  of  compensa- 
tion, which  has  been  held  universally  in  ac- 
tions for  deceit,  and  adopts  the  converse  theory 
— that  of  speculation  from  tbe  point  of  view 
of  the  plaintiff,  and  punishment  from  that  of 
defendant. 

The  requisites  of  an  estoppel  in  pais  are 
briefly  these:  (1)  a  representation,  active  or 
passive,  made  by  the  party  to  be  estopped 
to  the  party  claiming  the  benefit  of  the  estop- 
pel; (2)  an  intention  on  the  part  of  the  party 
to  be  estopped  that  it  shall  be  acted  upon  by 
the  other  party;  (8)  action  taken  upon  it  ac- 
<K)rdinglyin  good  faith;  (4)  such  circumstances 
that  it  would  be  unjust  and  inequitable  for  the 
party  who  is  to  be  estopped  to  allege  the  con- 
trary of  the  representation  made  by  him. 

2  Parsons,  Cont.  8th  ed.  p.  919. 

All  of  these  elements  are  essential  to  the 
•establishment  of  an  estoppel. 

There  can  be  no  estoppel  unless  the  party  to 
be  estopped  has  misled  the  party  invoking  the 
estoppel  as  to  the  true  facts,  or  else  for  some 
other  reason  it  would  be  inequitable  to  allow 
the  former  to  set  up  the  truth  as  to  the  par- 
ticular fact  in  question. 

Ketchum  v.  Duncan,  96  U.  S.  659,  24  L.  ed. 
868;  M(yrgan  v.  Chicago  d  A.  R.  Co.  96  U.  S. 
716.  24  L.  ed.  743;  Steel  v.  St.  Louis  Smelting  d 
Ref.  Co.  106  U.  S.  447.  27  L.  ed.  226. 

No  representation  having  been  made  by  the 
defendant,  he  could  not  well  have  intended 
or  expected  that  it  should  be  acted  upon  by  the 
plaintiff. 

Farmers*  d  M.  Bank  v.  Fartoell,  19  U.  S. 
App.  256.  58  Fed.  Rep.  688. 
5  L.R  A. 


Such  an  estoppel  would  be  the  reverse  of 
equitable  and  would  be  a  glaring  illustration 
of  tbe  truth  of  the  opinion  of  the  old  law- 
writers  and  judges  that  "estoppels  are  odious." 

iMmpon  V.  Corke,  5  Barn.  &  Aid.  606.  611; 
Otoen  V.  BartholomeiP,  9  Pick.  520;  Reed  v. 
McCourt,  41  N.  Y.  435. 

Nothing  is  alleged  or  even  hinted  at  upon 
which  an  estoppel  can  properly  be  based,  in 
view  of  the  fact  that  this  is  an  action,  not  on  a 
contract,  but  in  tort. 

Brooklyn  City  d  N.  R.  Co.  v.  National  Bank, 
102  U.  S.  14,  26  L.  ed.  61;  Millard  v.  Mc- 
Mulhn.  68  N.  Y.  345;  OlasgoiP  v.  Baker,  72 
Mo.  441;  Fij-en  v.  Blake,  47  Minn.  540;  Rey- 
nolds V.  Franklin,  44  Minn.  30;  Greenl.  Ev. 
§22. 

Recitals  which  amount  to  mere  narratives, 
or  to  statements  as  to  purchase  money,  and 
which  are  not  assurances  on  which  the  other 
party  acted  in  closing  the  bargain,  are  open  to 
explanation  and  contradiction. 

2  Wharton,  Ev.  3d  ed.  §  1039;  Hopkins  v. 
r^,  19  U.  8.  6  Wheat.  109.  5  L.  ed.  218;  Shep- 
herd  v.  May,  115  U.  S.  505.  511.  29  L.  ed.  456, 
457;  Latoson  v.  Floyd,  124  U.  8.  108.  81  L. 
ed.  347;  Norris  v.  Norton,  19  Ark.  319; 
Zimmler  v.  San  Luis  Water  Co.  57  Cal.  221; 
M'Cullough  V.  Dashiell,  78  Va.  634:  Dikeman  v. 
Arnold,  78  Mich.  455;  Pierson  v.  Spaulding,  61 
Mich.  90;  Rawle,  Covenants  for  Title,  5th  ed. 
^  173;  Bank  of  United  States  v.  Lee,  5  Cranch, 
C.  C.  819;  Doe,  Godfrey,  v.  Beardsley,  2  Mc- 
Lean, 412;  Patrick  v.  Leach,  1  McCrary,  250: 
Devine  v.  Leicis,  88  Minn.  24. 

There  is  no  contract  between  the  parties  in 
the  case  at  bar  for  liquidated  damages. 

1  Sutherland.  Damages,  §  283. 

Parol  evidence  is  admissible  to  vary  the  for- 
mal parts  of  a  deed  or  other  instrument. 

Good  V.  Martin,  95  U.  8.  90,  24  L.  ed.  841; 
Mills  V.  Allen,  183  U.  8.  423,  88  L.  ed.  717; 
Marchand  v.  Griffon,  140  U.  S.  516,  35  L.  ed. 
527;  Fire  Ins.  Asso,  v.  Wickham,  141  U.  S. 
564,  35  L.  ed.  860. 

The  real  consideration  of  a  bill  of  exchange 
may  be  shown  to  be  different  from  that  stated 
in  the  bill. 

Brown  v.  Barry.  3  U.  S.  3  Dall.  865,  1  L. 
ed.  688:  Swift  v.  Hawkins,  1  U.  8.  1  Dall.  17. 
1  L.  ed.  18. 

The  theory  of  estoppel  has  been  repudiated 
by  some  of  the  courts  which  upheld  the  specu- 
lative rule  of  damages. 

Jackson  v.  Armstrong,  50  Mich.  65. 

Messrs.  A.  A.  Harris*  Henry  E.  Har- 
ris, and  O.  W.  Baldwin,  for  defendant  in 
error: 

The  false  representations  were  the  proximate 
cause  of  the  damage  if  they  induced  the  change 
of  position,  and  the  change  resulted  in  a  dam- 
age to  plaintiff. 

When  we  have  shown  that  the  plaintiff 
changed  his  position  to  his  damage,  induced 
thereto  by  the  fraudulent  representations  of 
the  defendant  made  to  him  for  that  purpose, 
such  representations  being  material  to  the  mat- 
ters involved,  the  cause  of  action  is  made  out. 

2  Addison,  TorU,  s^^  1175,  1177;  Busterud 
V.  Farrington,  36  Minn.  320;  Stiekney  v.  Jor- 
dan, 47  Minn.  262;  Aldeny.  Wright,  Id.  225; 
WaUace  v.  Hallowell,  56  Minn.  505;  Reynolds 
V.    Franklin,  44  Minn.   80;    WoolenslagU  y. 
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Runals,  76  Mioh.  545;  Smith  v.  BoUes,  133  U.  I 
8.  125,  83  L.  ed.  279. 

The  defendant  is  held  to  respond  for  all  of 
the  damages  which  the  plaintiff  has  suffered 
by  reason  of  the  chan^  in  his  position. 

A  clear  distinction  is  made  in  this  court  be- 
tween the  measure  of  damages  in  deceit  cases 
and  in  breach  of  warranty  cases. 

Crafer  v.  Binninger,  83  N.  J.  L.  518,  97  Am. 
Dec.  737;  Pasley  v.  Freeman,  3  T.  R.  51; 
Bowman  v.  Parker,  40  Vt.  410;  MuUett  v. 
Mason,  L.  R.  1  C.  P.  559;  Waif  ace  v.  Uallo 
well,  56  Minn.  508. 

The  rulings  of  the  trial  judge  as  to  the 
amount  of  the  plaintiff's  recovery  were  right. 

The  measure  of  damaires  is  the  difference 
between  what  the  defrauded  party  parts  with, 
and  what  he  gets  out  of  the  transaction. 

Smitli  V.  Bolles,  132  U.  S.  125,  33  L.  ed. 
279. 

The  value  of  the  plaintiff's  stocks  was  never 
in  issue  in  this  case.  The  value,  as  alleged 
in  the  complaint,  was  admitted,  and  the  trial 
judge  could  not  have  done  otherwise,  in  the 
state  of  the  pleadings,  than  refuse  to  admit 
evidence  that  this  value  was  less  than  agreed 
in  the  contract 

No  matter  how  the  values  were  arrived  at, 
there  being  no  claim  of  fraud  in  connection 
with  them,  they  are  to  be  regarded  as  the  ac- 
tual cash  values  of  the  properties,  because  so 
stated  in  the  contract,  and  because  the  defend- 
ant received  and  retains  first-mortgage  bonds 
of  the  Consolidated  Mines  on  the  strength  of 
them. 

Qoodtitle,  Edwards,  v.  Bailey,  2  Cowp.  601; 
Jones  V.  WiUiams,  2  Stark.  N.  P.  52;  Nash  v. 
Turner,  1  Esp.  N.  P.  217;  Rees  v.  Lloyd, 
Wlghtw.  128;  Bowman  v.  Tayfor,  2  Ad.  &  El. 
278;  Lainson  v.  Tremere,  1  Ad.  &  El.  792; 
Pickard  v.  Sears.  6  Ad.  &  El.  475;  Toung  v. 
Raincoek,  7  C.  B.  310. 

A  recital  or  allegation  in  a  written  instru- 
ment as  to  an  existing  state  of  facts  will  be 
'Conclusive  between  the  parties  in  any  contro- 
versy growing  out  of  the  instrument  itself  or 
the  transaction  in  which  it  was  executed. 

Wharton,  Ev.  §  1077;  McMnhan  v.  Mc- 
Mahan,  13  Pa.  876,  53  Am.  Dec.  481;  Union 
Ins.  Co.  V.  McOookey,  88  Ohio  St.  565;  Wei- 
land  Canal  Co.  v.  Hathaway,  8  Wend.  488.  24 
^m.  Dec.  51;  Sprigg  v.  Bank  ofMt.  Pleasant, 
55  U.  S.  10  Pet  257,  9  L.  ed.  416. 

The  plaintiff  is  entitled  to  be  made  whole, 
-and  the  question  is  not  in  any  wise  different 
from  that  which  is  presented  in  an  action 
brought  to  recover  damages  for  a  breach  of 
the  covenants  of  seisin  and  good  right  to  con- 
vey in  a  deed.  In  an  action  of  that  character 
the  measure  of  damans  is  the  amount  of  con- 
sideration money  paid,  with  interest;  or,  in 
other  words,  the  ri^ht  to  recover  what  the 
person  has  parted  with,  since  the  consideration 
lias  wholly  failed. 

2  Sutherland,  Damaares,  260;  Williamson  v. 
Test,  24  Iowa,  188;  Wicklife  v.  Clay,  1  Dana, 
-585;  McQvffey  v.  Humes,  85  Tenn.  26;  White 
V.  Street,  67  Tex.  177;  Howes  v.  Axtell,  74 
Iowa,  400;  Stanhope  v.  Swafford,  80  Iowa.  45; 
Franklin  v.  Greene,  2  Allen,  519;  Washington 
lee  Co.  V.  Webster,  125  U.  S.  426,  31 L.  ed.  799; 
Cyclone  Steam  Snow  Plow  Co.  v.  Vulcan  Iron 
Works,  10  U.  S.  App.  387,  52  Fed.  Rep.  920; 
55  L.  R.  A. 


Middleton  v.  Bryan,  3  Maule  &  S.  155;  Wise- 
man V.  Lynn,  39  Ind.  250;  Tuck  v.  Moses,  58 
Me.  461;  Moon  v.  Story,  2B.  Mon.  354;  Weyer- 
haeuser V.  Foster,  60  Minn.  228;  Draion  v. 
Smith,  8  N.  H.  299;  WakeJUld  v.  Stedman,  13 
Pick.  562;  Jones  v.  Richardson,  10  Met.  481; 
Sparks  v.  Shropshire,  4  Bush,  550;  Crisman  v. 
Matthews,  2  III.  151,  26  Am.  Dec.  417;  Mea4 
V.  Figh,  4t  Ala.  279.  37  Am.  Dec.  742;  Portis 
V.  Parker,  8  Tex.  23,  58  Am.  Dec.  95;  Borden 
V.  Hingham  Mut.  F.  Ins.  Co.  18  Pick.  523.  29 
Am.  Dec.  614;  Fuller  v.  Boston  Mut.  F.  Ins. 
Go.  4  Met.  206;  Luce  v.  DorchtsUr  Mut.  F. 
Ins.  Co.  105  Mass.  299.  7  Am.  Rep.  522; 
Marine  Ins.  Co.  v.  Hodgson,  10  U.  S.  6  Cranch, 
206,  8  L.  ed.  200;  Ooodicin  v.  Fox,  129  U.  8. 
601,  82  L.  ed.  805;  Lewis  v.  Chicago,  S.  F.  <fe 
C.  R.  Co.  49  Fed  Rep.  708;  Wolfordy.  Powers, 
85  Ind.  294,  44  Am.  Rep.  16;  Hart  v.  Penn- 
sylvania R.  Co.  112  U.  S.  331,  28  L.  ed.  717; 
Peoplifs  Mut.  Asiur.  Fund  v.  Boesse,  92  Ky. 
290;  Dargan  v.  Ellis,  81  Tex.  194. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  writ  of  error  challenges  a  judgment  of 
$940,000  against  John  D.  Rockefeller,  the 
plaintiff  in  error,  for  fraudulent  misrepresenta- 
tions of  the  financial  standing  of  two  mining 
corporations,  which  induced  Alfred  Merritt, 
the  defendant  in  error,  to  make  and  perform 
a  contract  to  exchange  certain  stocks  in  several 
corporations  for  stock  in  a  single  corporation. 
The  contract  was  made  on  August  28,  1893. 
The  parties  to  it  were  Alfred  Merritt.  ten  other 
gentlemen  named  Merritt,  some  of  whom  were 
his  brothers,  and  Charles  W.  Wetmore,  parties 
of  the  first  part,  John  D.  Rockefeller,  party  of 
the  second  part,  and  the  Lake  Sup)erior  Con- 
solidated Iron  Mines,  a  corporation,  party  of 
the  third  part.  For  the  sake  of  brevity,  Al- 
fred Merritt,  who  was  the  plaintiff  in  the 
court  below,  will  be  called  the  '^plaintiff;" 
John  D.  Rockefeller,  the  "defendant;"  the 
Lake  Superior  Consolidated  Iron  Mines  the 
"Consolidated  Mines;"  the  Penokee  «fc  Goge- 
bic Consolidated  Mines,  a  corporation,  the 
"Penokee  Corporation;"  and  the  Spanish- 
American  Iron  Company  the  "Spanish  Com- 
pany." 

The  plaintiff,  Merritt,  alleged  in  his  com- 
plaint that  he  was  the  owner  of  certain  shares 
of  stock  in  certain  mining  corporations  and  in 
a  railway  corporation,  which  were  of  the  rea- 
sonable and  agreed  value  of  $1,588,000;  that 
the  defendant,  Rockefeller,  was  the  owner  of 
certain  stocks,  bonds,  and  notes  of  the  Penokee 
Corporation  and  of  the  Spanish  Company; 
that  Rockefeller  falsely  and  fraudulently  rep- 
resented to  him  that  these  two  corporations 
were  solvent  and  prosperous,  and  owed  little 
above  their  funded  indebtedness,  and  thereby 
induced  him  to  enter  into  the  contract  of  Au- 
gust 28,  1893,  to  the  effect  that  he  would  con- 
vey his  stocks  for  certain  prices  specified  in 
the  contract,  to  the  Consolidated  Mines,  a  new 
corporation,  and  take  in  payment  therefor 
stock  in  that  corporation  at  50  per  cent  of  its 
par  value,  and  that  this  new  corporation  would 
take  the  stocks,  bonds,  and  notes  of  the  Peno- 
kee Corporation  and  of  the  Spanish  Company 
and  certain  other  securities  held  by  Rockefel- 
ler at  the  prices  named  in  the  contract,  and  pay 
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him  for  tbem  with  its  bonds  at  90  per  cent  of 
iheir  par  value,  secured  by  a  mortgage  on  all 
its  property.  He  alleged  that  this  aj^reement 
was  performed,  and  that  he  received  80,660 
shares  of  the  stock  of  the  Consolidated  Mines, 
of  the  par  value  of  $3,066,000,  in  exchange  for 
his  stocks,  which  were  of  the  reasonable  and 
agreed  value  of  $1,533,000,  but  that  these 
shares  of  stock  in  the  Consolidated  Mines  were 
not  worth  more  than  10  per  cent  of  their  par 
value,  or  more  than  $306,600;  and  that  in  this 
way  he  was  damaged  by  the  fraudulent  repre; 
sentations  of  the  plaintiff  in  error  in  the  sum 
of  $1,226,400.  The  defendant  answered  this 
complaint.  He  denied  that  he  made  any  of 
the  alleged  representations;  denied  that  the 
plaintiff  was  induced  to  make  the  contract  by 
any  such  representations;  denied  that  he,  the 
defendant,  ever  agreed  that  the  stocks  of  the 
plaintiff  were  of  any  stated  or  particular  mar- 
ket value  whatever;  and  denied  any  knowledge 
or  information  as  to  the  value  of  his  stocks  in 
his  original  corporations,  or  as  to  the  value  of 
his  stock  in  the  new  corporation.  He  alleged 
that  about  four  months  after  the  contract  of 
August  28,  1893,  was  made,  he  first  learned 
that  the  Penokee  Corporation  aud  the  Spanish 
Company  were  flnanciallv  embarrassed,  and 
that  he  thereupon  returneo  tothe  Consolidated 
Mines  its  bonds  to  the  amount  of  $2,799,000, 
and  took  in  exchange  for  a  portion  of  these 
bonds,  which  amounted  to  more  than  $2,000,- 
000  at  their  par  value,  the  stock  of  the  Consoli- 
dated Mines  at  its  par  value,  which  was  then 
worth  but  10  per  cent  of  that  value. 

It  is  assigned  as  error  that  the  court  below 
refused  to  permit  the  defendant  to  prove  that 
the  stocks  which  the  plaintiff  exchanged  for 
the  stock  of  the  Consolidated  Mines  were  in 
fact  of  no  greater  value  than  the  latter,  refused 
to  permit  him  to  show  their  actual  value  at  all, 
and  charged  the  jury  that  the  measure  of  plain- 
tiff's damages  was  the  difference  between  the 
values  at  which  the  plaintiff's  stocks  were  es- 
timated in  the  contract  of  exchange  of  August 
28,  1893,  and  the  actual  market  value  of  the 
stock  of  the  Consolidated  Mines  which  he  re- 
ceived in  exchange  for  them.  A  brief  refer- 
ence to  the  facts  presented  at  the  trial  below 
which  were  material  to  this  question  of  dam- 
ages is  requisite  to  a  full  appreciation  of  the 
character  and  effect  of  these  rulings.  Prior  to 
August  28.  1898,  the  Merritts  owned  stocks  in 
several  mining  corporations,  which  either  had 
title  to  or  leasehold  interests  in  actual  or  pros- 
pective mines  on  the  Missabe  ran^e  in  Minne- 
sota, and  they  also  owned  stock  in  a  railway 
corporation,  which  had  a  railroad  from  Du- 
luth,  Minnesota,  to  that  range.  The  defend- 
ant had  some  shares  of  stock  and  some  trust 
notes  of  the  Penokee  Corporation,  some  shares 
of  stock  and  some  bonds  of  the  Spanish  Com- 
pany, and  some  shares  of  stock  and  some 
bonas  of  certain  other  corporations  whose 
names  are  not  material  here.  For  about  two 
months  the  Merritts  and  the  defendant  bad 
been  negotiating  and  contracting  with  a  view 
to  perfect  and  carry  out  a  plan  by  means  of 
which  the  Merritts  might  vest  the  title  to  all 
their  stocks  in  their  various  mining  corpora- 
tions and  their  stock  in  the  railway  company 
in  a  single  corporation,  to  be  controlled  by 
themselves,  might  have  that  corporation  give 
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each  of  the  Merritts  a  just  amount  of  its  stocl^ 
at  50  per  cent  of  its  par  value  in  exchange  for 
his  stocks  in  these  original  corporations,  and 
might  have  the  new  corporation  take  the  stocka 
and  bonds  of  the  defendant,  and  give  him  its 
bonds  in  exchange  for  them  at  90  per  cent  of 
their  par  value,  secured  by  a  mortgage  upon 
all  of  Its  property.  The  Consolidated  Mines  waa 
the  new  corporation  which  was  formed  to  take 
these  various  securities.  The  interests  of  the 
individuals  who  composed  the  Merritts  in  the 
stocks  which  they  proposed  to  convey  to  thia 
corporation  were  various.  Some  of  them 
owned  .stocks  in  some  and  none  in  others  of 
their  corporations,  which  were  to  be  controlled 
by  the  Consolidated  Mines.  Some  owned  large 
shares  of  the  stocks  of  one  or  two  of  the  cor- 
porations, and  small  shares  or  none  in  the 
others.  Some  of  the  stocks  were  very  valu- 
able, and  some  of  them  were  of  little  value. 
As  they  proposed  to  convey  all  these  stocks  lo- 
the  new  corporation  in  exchange  for  its  stock, 
it  became  necessary  for  them  to  fix  the  relative 
values  of  the  stocks  in  their  corporations  in 
order  to  determine  the  relative  amount  of  the 
stock  in  the  new  corporation  which  each  of 
them  should  receive.  Since  the  amount  of  thia 
stock  which  each  of  the  Merritts  would  receive 
depended  upon  the  relative  value  of  the  stock 
which  he  held  in  the  original  corporations  to 
the  value  of  that  held  by  all  the  Merritts,  he 
was  deeply  interested  in  the  decision  of  this 
question.  But,  as  Rockefeller  was  to  have  a 
mortgage  on  all  the  property  of  the  new  cor- 
poration for  the  price  of  his  securities,  it  was 
not  so  important  to  him  what  relative  or  esti- 
mated values  were  placed  upon  the  securities 
which  the  Merritts  were  to  put  under  his  mort- 
gage. When  the  question  of  the  values  of  the 
stocks  held  by  the  Merritts  arose,  the  defend- 
ant informed  them  that  he  would  leave  the  de- 
termination of  that  matter  to  them,  and  di- 
rected them  to  put  their  own  cash  valuation  on 
their  property  and  on  certain  propertv  upon 
the  Missabe  range  that  was  to  go  into  the  con- 
solidation upon  which  he  held  options  to  pur- 
chase from  the  Merritts.  Thereupon  they 
made  estimates  of  the  values  of  their  various 
stocks,  and  wrote  a  letter  to  the  agent  of  the 
defendant  in  which  they  set  them  forth.  The 
values  fixed  by  this  letter  were  taken  as  the 
basis  of  the  issue  of  the  stock  of  the  new  cor- 
poration to  the  individual  members  of  the  Mer-* 
ritts,  and  were  carried  forward  into  the  con- 
tract of  August  28,  1893,  with  the  approval  of 
the  defendant,  and  without  change,  except 
that  the  relative  value  of  the  stock  of  one  of 
their  corporations,  for  the  purchase  of  which 
the  defendant  had  a  prior  contract  or  option, 
was  raised  $200,000.  The  contract  provided 
that  the  Consolidated  Mines  should  acquire  the 
mining  stocks  of  the  Merritts  at  the  rates 
named  in  the  letter  and  recited  in  the  contract, 
that  it  should  pay  for  them  with  $2  of  its  own 
stock  for  $1  of  these  values,  that  it  should  ac- 
quire the  securities  o{  the  defendant  at  the 
prices  which  were  specified  in  the  contract  and 
which  in  the  main  he  had  fixed,  and  that  it 
should  pav  him  for  them  with  its  mortgage 
bonds  at  90  per  cent  of  their  par  value.  The 
first  article  readb: 

"Messrs.  Merritt  &  Wetmore  and  the  Con- 
solidated Mines  covenant  and  agree  that  the 
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•Consolidated  Mines  will  forthwith  acquire  the 
f oUowing  nam)ed  interest  in  the  following  men- 
tioned properties,  hereinafter  set  forth,  to  wit: 
Sixty-one  (61)  per  cent  of  the  capital  stock  of 
the  Mountain  iron  Company,  at  the  rate  of  $8,- 
.600,000  for  the  entire  property," 
—And  then  follows  in  the  same  article  the  de- 
scription of  the  other  stocks  to  be  acquired 
irom  the  Merritts,  with  the  exception  of  the 
stock  of  the  railway  company,  and  the  rates  at 
which  they  were  to  he  taken  in  exchange  for 
the  stock  of  the  new  corporation.  The  third 
article,  without  an  exception  which  it  contains, 
which  is  not  material  to  the  question  of  dam- 
ages, reads: 

"The  Consolidated  Mines  will  pay  for  the 
properties  above  mentioned  in  its  capital  stock 
at  the  rate  of  50  per  cent  of  the  par  value 
thereof;  that  is  to  say,  $2  of  such  capital  stock 
for  every  fl  of  cash  valuation  as  stated  above." 

The  only  valuation  stated  above  consisted  of 
the  rates  at  which  the  stocks  of  the  Merritts 
were  to  be  taken  by  the  Consolidated  Mines,  to 
which  reference  has  been  made.  The  allega- 
tion of  the  plaintiff  that  he  was  induced  to 
make  this  contract  by  the  false  and  fraudulent 
representations  of  the  defendant  as  to  the  fi- 
nancial standing  of  the  Penokee  Corporation 
and  the  Spanish  Company,  and  that  the  secur- 
ities of  those  companies  were  in  fact  worth- 
less, was  supported  by  some  evidence,  and  for 
the  purposes  of  this  discussion  will  be  taken  as 
•established.  The  contract  was  performed. 
Bonds  of  the  Consolidated  Mines  to  the  amount 
of  $1,690,851,  payable  in  ten  years,  with  6 
oer  cent  interest,  were  issued  to  the  defendant 
lor  his  stocks,  trust  notes,  and  bonds  of  the 
Penokee  Corporation  and  the  Spanish  Com- 
pany, and  for  $2,599,149  for  his  other  securi- 
ties, about  which  no  complaint  is  made;  so  that 
the  mortgage  indebtedness  of  the  Consolidated 
Mines  became  $4,299,000.  These  bonds  were 
secured  by  a  first  mortgage  on  all  the  property 
of  the  new  corporation.  In  January,  1894,  the 
Penokee  Corporation  and  the  Spanish  Com- 
pany were  financially  embarrassed,  and  on 
January  18,  1894,  the  defendant  surrendered  to 
the  Consolidated  Mines  its  first  mortgage  bonds 
of  the  par  value  of  $2,146,505.34,  and  took  in 
exchange  for  these  bonds  and  their  accrued  in- 
terest stock  of  the  corporation  at  its  par  value, 
although  it  was  then  worth  but  10  per  cent  of 
that  value.  Bonds  to  the  amount  of  $1,699,- 
861.of  those  so  surrendered  had  been  issued  on 
account  of  the  securities  of  the  Penokee  Cor- 
poration and  the  Spanish  Company,  and  the 
balance  on  account  of  the  securities  about 
which  no  complaint  is  made.  At  the  same 
time  the  defendant  took  back  from  the  Consol- 
idated Mines  640  shares  of  the  West  Superior 
Iron  &  Steel  Company,  which  he  had  sold  to 
that  corporation  under  the  contract  of  August 
28,  1893,  and  surrendered  to  it  its  first  mort- 
gage bonds  of  the  par  value  of  about  $652,- 
800,  which  he  had  taken  therefor.  In  this  way 
the  mortgage  indebtedness  of  the  Consolidated 
Mines  was  reduced  in  January,  1894,  from 
about  $4,299,000  to  about  $1,500,000.  In  Feb- 
ruary,  1894,  the  Merriltssold  a  large  portion  or 
all  their  stock  in  the  Consolidated  Mines  to  the 
defendant  at  its  market  value,  which  was  then 
10  per  cent  of  its  par  value.  During  all  this 
'time,  until  the  sale  of  this  stock  in  February, 
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1894,  the  plaintiff  had  continued  to  own  the 
stock  in  the  Consolidated  Mines  which  he  ob- 
tained under  the  contract  of  August  28, 1898. 
the  president  of  that  corporation  and  a  major- 
ity of  its  directors  had  been  members  of  the 
Merritts,  and  they  had  held  a  majority  of  its 
stock.  Its  board  of  directors  had  in  January, 
1894,  unanimously  adopted  the  resolutions 
which  authorized  the  issue  of  the  stock  of  the 
corporation,  and  its  exchange  at  par  for  the 
bonds  and  accrued  interest  which  the  defend- 
ant had  received  for  the  securities  of  the  Pen- 
okee Corporation  and  the  Spanish  Company, 
and  which  authorized  the  reduction  of  its  mort- 
gage indebtedness  bv  this  and  other  exchanges 
of  securities  from  $4,299>000  to  $1,500,000. 
During  all  this  time,  as  far  as  the  record  dis- 
closes, the  market  value  of  the  stock  of  the 
Consolidated  Mines  was  10  per  cent  of  its  par 
value.  The  Consolidated  Mines  issued  its 
stock  under  the  contract  of  August  28,  1898,  to 
the  amount  of  $21,000,000,  and  the  property 
it  received  for  this  stock,  reckoned  at  the  rates 
specified  in  the  contract,  was  worth  50  per 
cent  of  that  amount,  or  $10,500,000.  Upon 
this  record  the  plaintiff  was  induced  by  the 
false  representations  of  the  defendant  to  take 
stock  in  the  new  corporation  to  the  amount  of 
$2,967,632.  and  to  part  with  stocks  in  his  origi- 
nal corporations  which,  at  the  rates  specified 
in  the  contract,  were  worth  50  per  cent  of  the 
amount  of  this  new  stock,  or  $1,488,816.  The 
stock  he  received  in  the  Consolidated  Mines 
was  actually  worth  but  10  per  cent  of  its  par 
value,  or  $296,763.20.  The  defendant  offered 
and  was  refused  permission  to  prove  that  the 
actual  value  of  the  stocks  which  the  plaintiff 
gave  for  his  stock  in  the  Consolidated  Mines 
was  no  greater  than  the  value  of  the  stock  he 
received,  namely,  $296,768.20.  For  the  pur- 
poses of  this  aiscussion,  the  statement  con- 
tained in  this  offer  must  now  be  deemed  to  be 
the  fact.  Scotland  County  v.  Hillll2  U.S. 
183,  186,  28  L.  ed.  692,  698.  Under  this  state 
of  facts,  the  effect  of  the  rulings  of  the  court 
below  upon  the  question  of  damages  was  that, 
if  the  jury  found  the  deceit  to  be  proved,  as 
they  did,  the  plaintiff  was  entitled  to  recover 
the  difference  between  the  value  of  his  original 
stocks  at  the  rates  specified  in  the  contract,  $1,- 
488,816,  and  the  actual  value  of  the  stock  of 
the  Consolidated  Mines  which  he  received, 
$296,763.20,  or  $1,186,042.80,  notwithstanding 
the  fact  that  the  actual  market  value  of  the 
plaintiff's  original  stocks  was  never  more 
than  the  actual  value  of  the  stock  in  the 
new  corporation  which  he  received  for 
them.  Their  effect  was  to  permit  the  plain- 
tiff to  recover  of  the  defendant  as  dam- 
ages, if  the  jury  saw  fit  to  allow  so  much,  four 
times  the  actual  market  value  of  all  the  prop- 
erty he  had  parted  with,  because,  in  an  agree- 
ment for  the  exchange  of  stocks,  the  parties 
had  stated  its  value  for  the  purposes  of  the  ex- 
change, at  five  times  its  actual  value.  Can 
these  rulings  be  sustained? 

The  true  measure  of  the  damages  suffered 
by  one  who  is  fraudulently  Induced  to  make  a 
contract  of  sale,  purchase,  or  exchange  of  prop- 
erty is  the  difference  between  the  actual  value 
of  that  which  he  parts  with  and  the  actual  value 
of  that  which  he  receives  under  the  contract. 
It  is  the  loss  which  he  has  sustained,  and  not 
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the  profits  which  he  might  have  made  by  the  | 
transactioD.     It  excludes  all  speculation,  and  ; 
is  limited  to  compensation.     Smith  v.  BoIUm,  , 
132  U.  S.  125,  33  L.  ed.  279;  Busterud  v.  Far-  \ 
ringion,  36  Minn.  320;  Reynolds  v.  Franklin,  < 
44  Minn.  30;  Stirkneif  v.  Jordan,  47  Minn.  262; ; 
Fixen  v.  Blake,  47  Minn.  540.  542:   Wallace  v.  ! 
HalU/irell,  56  Minn.  501 ;  Woolen slagle  v.  RunaU,  : 
76  Mich.  545;  MeAl^er  v.  Horgey.  35  Md.  439;  1 
Btttschrnan  v.  Codd,  52  Md.  202,  209;  High  v.  . 
Berret,  148  Pa.  261.     These  propositions  are; 
unquestioned,  and  counsel  for  the  plaintiff  in-  j 
sist  that  they  were  properly  applied  to  measure  ; 
the  damages  in  this  case.     They  maintain  that  \ 
the  plaintiff  and  the  defendant  agreed  by  the  I 
contract  of  August  28.  1893,  that  the  actual  \ 
value  of  the  plamtiff's  original  stocks  was  an  j 
amount  of  money  which  was  equal  to  50  per  ! 
cent  of  the  par  value  of  the  new  stock  which  ' 
he  received,  or  to  $1,483,816,  and  that  the  de-. 
fendant  is  thereby  estopped  from  proving  any 
other  value  for  them  in  this  action.     But  there  ' 
can  be  no  binding  contract  between  parties  un- 
less their  minds  meet  and  assent  to  the  terms 
of  the  agreement.     Did  the  minds  of  the  par-  ■ 
ties  to  the  contract  of  August  28,  1893,  ever  ■ 
meet  or  aK«ent  to  the  proposition  that  the  prop- ; 
erty  described  therein  was  of  the  actual  mar- 1 
ket  value  there  specified  on  a  sale  of  it  for  cash, 
or  that  any  of  them  would  pay  for  any  of  it  at ' 
the  rates  there  named  in  money  or  its  equiva-  j 
lent,  either  under  the  contract  or  otherwise? 
One  of  the  most  satisfactory  tests  to  ascertain 
the  true  meaning  of  a  contract  is  made  by  put- 
ting ourselves  in  the  place  of  the  contracting 
parties  when  it  was  made,  and  then  consider- 
ing, in  view  of  all  the  facts  and  circumstances 
surrounding  them  at  the  time  of  iLs  execution, 
what  the  parties  intended  by  the  terms  of  their 
agreement.     When  their  intention  is  thus  made 
clear  it  must  prevail  in  the  interpretation  of 
the  instrument  rei^ardless  of  inapt  expressions 
or  careless  recitals.     Accumulator  Co.  v.  Du- 
buque Street  R.  Co.  27  U.  S.  App.  364,  372.  12 
C.  C.  A.  37.  41,  42,  and  64  Fed.  Rep.  70,  74. 
Let  us  apply  this  test  to  this  contract.     It  is 
true  that  in  the  antecedent  negotiations,  in  the 
letter  by  which  the  Merritts  estimated  the  value 
of  their  property,  and  in  the  contract  itself  the 
parties  sometimes  referred  to  the  values  which 
they  fixed    as    cash   valuations,   and  as    the 
amounts  at  which  they  would  be  willing  to  buy 
or  sell  the  property;  but  it  is  also  true  that  the 
letter  by  which  the  values  of  the  original  stocks 
of  the  Merritts  were  fixed  declares  in  express 
terms  thai  the  signers  have  "tried  .  .  .  to  place 
a  relative  value  on  each  of  the  mines."  that  the 
values  there  stated  are  their  "estimate  of  what 
the  different  properties  ought  to  bring  in  the 
consolidation,"  and  that  the  contract  itself  is 
not  in  terms  that  these  properties  were  worth 
the  amounts  there  stated,  but  that  the  Consol- 
idated Mines  would  acquire  the  stocks  described 
at  the  rate  of  the  values  there  recited,  and  pay 
for  them  in  its  own  stocks  at  50  per  cent  of 
their  par  value.     None  of  tbe  parties  to  the 
contract  were  buying  or  selling  or  contemplat- 
ing the  purchase  or  sale  of  any  of  these  secur- 
ities for  cash  or  its  equivalent.   The  defendant 
was  not  buying  or  intending  to  buy  any  of  the 
stocks  or  property  of  the  Merritts.     They  were 
not  selling  or  intending  to  sell  their  stocks 
under  this  agreement.     They  were  simply  ex 
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changing  the  stocks  which  tbey  owned  in  sev- 
eral corporations  for  stock  in  a  single  corpora- 
tion, which  they  intended  to  control,  and  which 
was  to  own  the  same  property  that  tbey  then 
held  and  more.  The  defendant  was  not  selling, 
and  the  Merritts  were  not  buying,  his  securities 
for  cash,  but  he  was  simply  exchanging  them 
for  mortgage  bonds  of  the  new  corp>oration. 
which  the  31erritts  were  to  control,  payable  in 
ten  years  from  their  date,  with  interest  at  6  per 
cent  per  annum.  Here,  then,  were  tbe  pro- 
motors  of  a  new  mining  corporation,  fixing 
values  at  which  one  set  of  parties  would  ex- 
change their  individual  stocks  in  several  cor- 
porations for  $21,000,000  of  stock  in  the  new 
corporation,  and  the  values  at  which  their  new 
corporation  would  exchange  its  ten-year  bonds 
to  the  amount  of  $4,299,000  for  the  securities 
of  another  party.  Undoubtedly,  tbey  might 
have  found  and  agreed  what  the  market  values 
of  all  these  securities  were  on  a  sale  for  cash, 
and  they  might  have  contracted  that  these  se- 
curities should  be  deemed  of  the  values  which 
they  stipulated  in  all  controversies  that  should 
sul^quently  arise  under  the  agreement  But 
casual  expressions  and  loose  recitals  cannot  be 
permitted  to  establish  such  a  contract.  Noth- 
ing short  of  a  plain  stipulation  to  that  effect 
ought  to  be  permitted  to  prove  it,  in  view  of 
the  fact  that  the  determination  of  actual  values 
was  not  necessary  to  the  completion  of  the 
pending  negotiations.  There  is  no  such  ex- 
press stipulation  in  the  contract.  The  finding 
of  the  actual  market  value  of  these  securities 
was  not  the  object  which  the  parties  sought  to 
accomplish  by.  or  the  intention  with  which 
they  fixed  the'  values  specified  in,  the  contract. 
They  did  not  intend  or  attempt  to  fix  the  values- 
of  the  securities  of  the  Merntts  in  cash,  but 
their  values  in  the  stock  of  the  Consolidated 
3Iine8  at  50  per  cent  of  its  par  value.  They 
did  not  intend  or  attempt  to  fix  the  values  of 
the  securities  of  the  defendant  in  money,  but 
their  value  in  ten-year  bonds  of  the  Consoli- 
dated Mines  at  90  per  cent  of  their  face.  In 
view  of  the  situation  of  the  parties  to  this  con- 
tract when  it  was  made,  their  surrounding  cir- 
cumstances, tbe  object  which  they  were  seek- 
inc;  to  attain,  and  the  terms  of  tbe  letter  and 
of  the  agreement,  it  is  plain  to  us  that  this  was 
the  extent  of  their  contract  as  to  the  values  of 
the  stocks  which  they  described  in  it.  The 
evidence  convinces  us  that  their  minds  never 
considered  or  met  upon  the  question  of  the 
actual  market  value  of  any  of  these  securities, 
and  that  they  never  intended  to,  and  never  did, 
make  any  binding  agreement  upon  that  sub- 
ject. The  defendant,  therefore,  did  not  con- 
tract that  the  market  value  of  the  plaintiff's 
stocks  was  $1,483,816  in  cash,  or  in  anything 
but  the  stock  of  the  Consolidated  Mines  at  50 
per  cent  of  its  par  value. 

Was  he  estopped  from  proving  its  actual 
market  value?  He  was  not  estopped  by  any 
agreement  as  to  that  value,  because,  asweha^e 
seen,  he  bad  made  no  such  agreement.  An  es- 
toppel in  pais  arises  when  one  who  is  ignorant 
of  the  material  facts  which  condition  a  subject 
is  intentionally  or  recklessly  induced'  by  the 
false  representations  or  action  of  another  to 
change  his  relation  to  it,  so  that  he  will  be  in- 
jured if  he  who  made  the  false  representations- 
is  permitted  to  prove  the  truth.     If  a  vendor 
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represents  to  a  purchaser  that  a  tract  of  land 
contains  10  acres  more  than  it  actually  meas- 
ures, and  thereby  induces  him  to  buy  and  pay 
for  it  at  the  rate  of  $80  per  acre,  he  is  estopped 
from  showing;  that  the  land  was  of  less  value, 
because  the  purchaser  has  actually  paid  and 
lost  |30  per  acre  upon  the  10  acres  that  did  not 
exist.  If  the  plaintiff  had  induced  the  defend- 
ant to  purchase  some  of  his  property  for  cash 
by  false  representations,  he  would  have  been 
estopped  from  denying  that  such  property  was 
worth  what  the  defendant  had  actually  paid 
for  it,  because  that  would  have  been  his  actual 
loss.  But  there  is  nothing  of  this  kind  in  the 
case  in  hand.  The  plaintiff  was  not  ignorant 
of  the  actual  value  of  his  own  stocks.  He  was 
not  misled  or  induced  to  make  the  contract  by 
any  misrepresentations  of  the  defendant  on  that 
subject.  The  defendant  made  no  representa- 
tions as  to  the  values  of  the  plaintiff's  original 
stocks,  and  he  and  his  associates  fixed  their 
own  estimates  of  these  values,  and  they  were 
embodied  in  the  contract.  The  evidence  rel- 
ative to  these  values  presents  none  of  the  es- 
sential elements  of  an  estoppel  in  pais. 

The  difficulty  with  the  rule  applied  by  the 
court  to  measure  the  damages  in  this  case 
seems  to  be  its  failure  to  note  the  difference 
between  the  actual  value  of  the  plaintiff's 
stocks  and  the  value  at  which  they  were  esti- 
mated in  the  contract  for  the  exchange  of 
securities.  In  a  simple  transaction  this  differ- 
ence seems  clear  and  radical.  If  A,  by  the 
false  representation  of  good  title  to  a  lot  that 
is  actually  worth  $1,000,  induces  B  to  give 
him  a  lot  of  the  same  value  in  exchange,  B's 
damages  must  be  the  actual  value  of  the  lot 
which  he  conveys.  If  in  their  contract  of  ex- 
change of  the  lots  and  in  their  deeds  they  esti- 
mate and  recite  the  value  of  each  lot  at  five 
times  its  actual  value,  that  fact  cannot  multiply 
or  increase  the  damages  of  B.  He  loses  no 
more  than  the  $1,000.  the  actual  value  of  the 
lot  he  parts  with.  As  long  as  he  accepted  A's 
lot  in  payment  for  his,  he  may  be  permitted  to 
maintain  that  his  lot  paid  the  debt  of  $5,000 
which  he  incurred  to  A  for  the  latter's  lot,  be- 
cause that  was  the  contract.  But  the  moment 
he  brings  his  suit  for  damages,  and  thereby 
undertakes  to  collect  the  value  of  his  lot.  or  anv 
part  of  it  in  money,  instead  of  in  land,  he  is 
limited  to  its  actual  market  value  and  to  his 
actual  loss.  The  extent  of  the  defendant's 
agreement  as  to  the  value  of  the  plaintiff's 
stocks  was  that  they  were  worth  $1,483,816  in 
the  stocks  of  the  Consolidated  Mines  at  50  per 
cent  of  their  par  value,  in  consideration  that 
the  plaintiff  agreed  that  the  defendant's  securi- 
ties were  worth  $4,299,000  in  first-mortgage 
bonds  of  that  corporation  at  certain  percentages 
of  their  par  value.  As  long  as  the  plaintiff 
was  content  to  pay  the  defendant  for  his  secur- 
ities in  these  bonds,  and  to  accept  the  stocks 
of  the  new  corporation  for  his  original  stocks, 
these  estimated  values  stood.  But  when,  in 
this  suit  for  damages,  he  undertakes  to  convert 
a  part  of  the  payment  for  his  original  stocks 
from  stock  of  the  Consolidated  Mines  into 
money,  he  must  be  limited  in  his  recovery  to 
the  actual  market  value  of  his  original  stocks 
in  cash,  and  thus  to  the  actual  loss  he  has  sus- 
tained. In  an  action  for  damages  for  material 
misrepresentations  which  induce  an  exchange 
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of  property,  the  difference  between  the  actual 
market  value  of  the  property  which  is  parted 
with  and  the  actual  market  value  of  that  which 
is  received  under  the  contract,  and  not  the 
difference  between  the  price  of  the  property 
parted  with  fixed  in  the  agreement  of  exchange 
and  the  actual  value  of  that  receivod,  is  the 
true  measure  of  the  damages.  Reynolds  v. 
Franklin,  14  Minn.  30,  32;  Fixen  v.  Blake,  47 
Minn.  540,  542;  High  v.  Berret,  148  Pa.  261. 
The  disregard  of  this  rule  resulted  in  a  recov- 
ery which  violated  the  fundamental  principles 
by  which  damages  are  measured  in  actions  of 
this  character.  One  of  these  is  that  such  dam- 
ages must  be  merely  compensatory,  and  must 
not  be  speculative.  The  defendant  was  bound 
to  make  good  to  the  plaintiff  the  actual  loss 
which  the  latter  had  sustained  by  reason  of  hi& 
misrepresentations,  but  he  was  not  required  to 
pay  him  his  estimated  or  expected  prices  for 
his  stocks,  if  these  prices  were  higher  than  the 
actual  value  of  his  property.  The  injury  waa 
that  the  Consolidated  Mines  was  caused  to  issue 
its  first-mortgage  bonds  for  $1,619,851  for 
worthless  property,  and  thereby  the  value  of 
the  stock  of  the  plaintiff  in  this  corporation 
was  depreciated  in  value,  and  in  this  way  he 
was  damaged.  Obviously,  the  Consolidated 
Mines  must  have  been  damaged  before  the 
plaintiff  could  suffer  from  this  cause,  and  he 
could  suffer  no  greater  damage  than  such  a 
part  of  that  which  the  corporation  suffered  as 
his  stock  was  of  the  entire  amount  of  the  stock 
issued  by  that  corporation.  Suppose  that  the 
defendant's  securities  in  the  Penokee  Corpora- 
tion and  the  Spanish  Company  were  worthless, 
and  that  the  Consolidated  Mines  issued  it& 
bonds  for  them  to  the  amount  of  $1,619,851, 
what  loss  did  it  sustain?  What  would  fully 
compensate  it  for  this  loss?  If  the  corporation 
had  actually  paid  $1,619,851  for  these  worth- 
less securities,  it  is  clear  that  the  repayment  of 
that  amount  would  completely  compensate  it 
for  its  loss.  It  could  not  suffer  any  greater 
loss  by  promising  to  pay  this  amount  and  never 
paying  it.  The  plaintiff  had  less  than  one 
Fevenih  of  its  stock,  and  his  share  of  full  com- 
pensation for  this  injury  could  not  possibly 
have  been  more  than  one  seventh  of  $1,619,851 
and  interest,  or  $231,407.28  and  interest.  But 
he  recovered  a  verdict  of  $940,000,  and  this 
recovery  imports  a  damage  to  the  corporation 
of  at  least  $6,580,000  for  issuing  bonds  for 
$1,619,851.  In  our  opinion,  these  damages  far 
exceeded  the  just  measure  of  full  compensation 
lor  this  injury.  They  could  .not  have  been 
limited  to  the  actual  Toss,  but  must  have  con- 
sisted in  large  part  of  the  difference  between 
the  sanguine  estimates  of  the  values  of  mining^ 
and  railway  slocks  made  by  their  owners  for 
the  purposes  of  exchange  and  the  actual  values 
of  those  stocks.  They  must  have  been  com- 
posed more  largely  of  bright  anticipations  of 
prices  which  the  owners  of  the  stocks  hoped 
to  realize  from  them  than  of  the  difference 
between  the  actual  values  of  the  stocks  whicb 
were  exchanged.  In  other  words,  they  were 
speculative  rather  than  compensatory  damages.. 
Another  upiversal  rule  for  the  ascertainment 
of  damages  in  cases  of  this  character  is  that 
they  must  be  the  natural  and  proximate  con- 
sequence of  the  injury.  They  may  not  be  sa 
remote  that  the   wrongdoer  might  not  have- 
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reasonablv  expected  them  under  the  circum- 
■stances  of  the  particular  case.  Jex  v.  Straus, 
122  N.  Y.  293,  301;  1  Sutherland,  Damages, 
^1;  1  Sedgw.  Damages,  8tb  ed.  §  142;  2 
Greenl.  Ev.  §  256;  1  Addison,  Torts,  6; 
Byan  v.  New  York  C.  R.  Co.  85  N.  Y. 
210.  91  Am.  Dec.  49;  Knight  v.  Wilcox, 
14  N.  Y.  418,  416;  Hutchins  v.  Hutchim,  7 
Hill,  104;  Lynch  v.  Knight,  9  H.  L.  Cas.  577. 
Who  could  have  reasonably  expected  that  the 
fraudulent  increase  of  the  mortgage  indebted- 
ness of  a  corporation  that  had  issued  stock  to 
the  amount  of  |21,000,000  from  $2,579,149  to 
14,299,000  would  injure  the  corporation  and 
depreciate  the  value  of  its  stock  |6,580,000,  or 
more  than  four  times  the  increase  of  its  mort- 
gage debt?  Who  could  have  anticipated  such 
-an  amount  of  damaees  as  the  natural  or  prob- 
able result  of  an  injury  that  would  have  been 
fully  compensated  by  the  payment  of  less  than 
•one  fourth  of  that  amount  to  the  corporation? 
These  questions  seem  to  us  to  be  susceptible  of 
but  one  answer.  We  are  convinced  that  dam- 
ages so  enormous  could  not  have  been  reason- 
ably expected  to  follow  from,  and  ceuld  not 


have  been  the  natural  or  probable  consequence 
of,  so  relatively  small  an  increase  of  the  mort- 
gage debt  of  so  gigantic  a  corporation.  This 
view  is  confirmed  by  the  fact  that  the  reduc- 
tion of  the  mortgage  debt  of  this  corporation 
more  than  |2.000,000  by  an  exchange  of  its 
first-mortgage  bonds  ana  accrued  interest  for 
its  stock  at  par  in  January,  1894,  did  not  ap- 
preciate or  change  the  market  value  of  this 
stock  by  as  much  as  1  per  cent  of  its  par 
value. 

The  errors  in  the  rulings  of  the  court  below 
relative  to  the  measure  of  the  plaintiff's  dam- 
ages, which  we  have  been  considering,  are 
fatal  to  this  judgment,  and  necessitate  a  retrial 
of  the  case.  There  are  many  other  assign- 
ments of  error,  and  they  present  many  inter- 
esting questions,  but  their  consideration  and 
decision  would  not  change  the  conclusion  at 
which  we  have  arrived. 

The  judgment  below  must  he  reversed,  with 
costs,  and  the  cause  remanded  to  the  court  be- 
low, with  directions  to  grant  a  new  trial;  and 
it  is  so  ordered. 


COLORADO   SUPREME  COURT. 


John  H.  BRUENING,  Plf.  in  Err,, 

J.  M.  DORR  et  al. 

(28  Colo.  105.) 

The  owner  of  Uuid  on  which  »  sprinig^  is 
located  has  no  rig-bt  to  appropriate  the  wat- 
ers thereof  for  irrigratlon,  as  asrainsta  prior  ap- 
.prlator  of  water  from  a  stream  into  which  the 
water  of  the  spring  passes  by  percolation  or  seep- 
age. 

(October  81, 1886.) 

ERROR  to  the  District  Court  for  El  Paso 
County  to  review  a  judgment  in  favor  of 
plaintiffs  in  an  action  brought  to  enjoin  the 
alleged  unlawful  diversion  of  water  which 
plaintiffs  claimed  by  prior  appropriation.  Af- 
Jirmed. 

Statement  by  6oddard»  J. : 

This  is  an  action  brought  to  restrain  the  un- 
lawful diversion  of  certain  water  claimed  by 
defendants  in  error  by  virtue  of  a  prior  appro- 
priation. The  complaint,  inter  alia,  avers: 
"  That  plaintiffs  are  the  owners  and  in  pos- 
session of  a  certain  water  ditch,  in  said  county 
of  El  Paso  and  state  of  Colorado,  generally 
known  as  the  'Robbins  ditch/  that  commences 
and  heads  in  a  natural  stream  or  watercourse 
known  as  and  called  'Cheyenne  slough,'  .  .  . 
and  was  constructed  about  April  1,  1868;  .  .  . 
that  said  Cheyenne  slough  is  formed  from 
natural  springs  that  flow  naturally  down  into 


the  creek  bed  of  said  slough,  and  from  rain- 
fall and  the  waste  irrigation  waters  from  lands 
above  said  slough;  that  said  springs  have  ex- 
isted from  time  immemorial,  and  are  the  main 
source  of  the  water  supply  in  times  of  drought, 
and  flow  naturally  into  the  creek  bed  of  said 
slough,  which  is,  and  ever  has  been,  a  natural 
watercourse,  or  stream  in  which  flows  a  cur- 
rent of  water,  in  a  natural  channel,  between 
well- defined  banks,  and  that  the  current  of 
water  flowing  therein  is,  and  ever  has  been, 
constant  and  continuous,  and  is  one  of  the 
tributaries  to  Cheyenne  creek;  .  .  .  that  plain- 
tiffs and  their  predecessors  have  at  all  times, 
when  necessary  to  supply  their  ditch  with 
water  to  its  capacity,  dammed  the  natural  bed 
of  said  creek,  and  taken  all  the  water  from  said 
springs  through  said  creek  for  the  purpose  of 
irrigation  and  domestic  purposes;  .  .  .  that 
this  right  covers  all  the  waters  in  said  springs 
and  said  slough,  when  necessary  to  fill  the 
capacity  and  water  rights  of  said  Robbins 
ditch."  And  it  further  alleges,  in  substance, 
that  in  a  proceeding  duly  instituted  in  ^e 
district  court  of  El  Paso  county  for  the  adju- 
dication of  priority  of  water  rights  between 
ditches  taking  water  from  said  Cheyenne 
slough,  the  plaintiffs'  ditch  was  awarded  the 
first  priority  of  water  to  its  full  capacity,  from 
the  waters  of  said  slough.  It  avers:  That, 
on  or  about  the  21st  day  of  November,  1888, 
the  defendant  Bruening  made  subsequent  ap- 
propriations of  water  from  said  Cheyenne 
slough,  its  tributaries  and  natural  springs, 
which  were  subject  to  the  prior  rights  of  the 


NOTB.— As  to  rights  of  prior  appropriation  of 
water  in   general,  see  note  to  Tsaacs  v.   Barber 
^ Wash.)  aO  L.  R.  A.  605. 
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I  As  to  appropriation  of  waters  on  public  lands, 
see  Sullivan  v.  Northern  Spy  Min.  Ck).  (Utah)  30  L. 
I  K.  A.  186,  and  note. 
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Bobbins  ditch,  and  filed  the  same  as  the 
'*  Youni^er  Spring  ditch;"  and  on  the  15th 
day  of  June,  1889,  made  another  appropria- 
tion of  the  water  as  "Younger  Sprine  ditch 
enlargement,"  whereby  the  waters  oi  said 
slough  are  being  diverted  and  carried  out  of 
their  usual  and  accustomed  channel,  so  that 
they  no  longer  flow  into  the  Robbins  ditch. 
By  means  of  said  Younger  Spring  ditch  the 
defendant  is  now  taking,  and  at  different 
times  since  1889  has  taken,  diverted,  and  ap- 
propriated, the  natural  spring  waters  of  said 
Cheyenne  slough,  the  property  of  plaintiffs, 
and  which  said  plaintiffs  are  entitled  to  have 
flow  down  the  channel  of  said  creek  into  their 
ditch.  That  the  ditch  constructed  by  de- 
fendant is  a  permanent  structure,  and  that  he 
threatens  and  intends  to  continue  to  divert 
said  waters,  and  will  permanently  divert  the 
same,  and  prevent  them  from  flowing  into 
plaintiffs'  ditch,  unless  restrained.  That  by 
reason  of  such  diversion  the  plaintiffs  were 
unable  to  irrigate  their  growing  crops  during 
part  of  the  years  1888,  1889,  and  1890,  and 
were  greatly  damaged  thereby.  By  his  an- 
swer me  defendant  specifically  denies  the  al- 
legations of  the  complaint,  and  by  way  of  a 
special  defense  avers  that,  by  and  through 
his  Younger  ditch,  he  takes  the  water  of  springs 
which  rise  upon  his  own  land,  and  conveys 
them  for  irrigation  purposes  upon  his  own 
land.  On  the  trial  of  the  cause  a  jury  was 
impaneled  to  assist  the  court  in  the  determina- 
tion of  the  facts  involved,  and  by  agreement 
of  the  parties  was  placed  in  charge  of  a 
sworn  bailiff  and  permitted  to  view  the  prem- 
ises, and  to  which  certain  interrogatories  were 
submitted.  These  interrogatories,  and  the  an- 
swers thereto,  together  with  the  general  ver- 
dict returned,  are  as  follows: 

Q.  Is  the  spring  in  question  one  of  the  natu- 
ral sources  of  supplies  for  the  waters  of  said 
stream? 

J.  Yes. 

Q.  Did  the  construction  of  the  Younger 
Spring  ditch,  and  the  manner  of  its  use,  di- 
minish supplv  of  water  of  said  stream  at  a  point 
above  plaintiffs'  headgate  for  year  1889? 

A.  Yes. 

Q.  Has  the  water  supply  of  said  stream 
been  increased  by  the  construction  of  the  res- 
ervoirs of  the  defendant?  If  so,  in  what  pro- 
portion? 

^.  No. 

Q.  Did  the  opening  of  the  spring  and  the 
construction  of  the  reservoirs,  as  they  now 
exist,  increase  the  flow  of  water  from  said 
spring?  If  so,  you  will  state  by  your  ver- 
dict in  what  proportion. 

A.  No  increase.  We,  the  jury,  flnd  the 
issues  joined  in  favor  of  the  plaintiffs  and 
against  the  defendant,  and  assess  their  dam- 
ages at  $5. 

The  court  below  found  the  issues  in  favor 
of  plaintiffs,  and  rendered  a  decree  enjoining 
the  defendant  from  diverting  the  waters  flow- 
ing from  the  springs  in  question,  and  from 
preventing  their  flow  into  the  Cheyenne 
slough,  to  the  extent  of  the  amount  of  the 
prior  water  right  of  the  Robbins  ditch.  Er- 
ror is  assigned  upon  this  finding  and  de- 
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cree,  and  to  the  giving  of  the  following  in- 
struction: "  The  court  instructs  the  jury  that 
the  natural  supply  of  water  of  a  stream,  in- 
cluding seepage  from  springs  therein  and  ad- 
jacent thereto,  the  waters  of  which  flow  or 
seep  into  said  stream,  becomes  the  property  of 
the  first  appropriator  of  water  from  said 
stream,  without  regard  to  the  owner  of  the 
land  upon  which  such  spring  is  located. 
This,  at  least,  would  be  the  law  as  to  all  ap- 
propriators  of  water  from  a  stream  fed  hy 
springs  prior  to  the  17th  day  of  April,  1889, 
or  ninety  days  thereafter." 

Mr.  T.  A.  McMorris  for  plaintiff  in  er- 
ror. 

MessTi,  J*  M.  Dorr»  J.  K.  Ooady»  and  V. 
A.  Elliott  for  defendants  in  error. 

6odd»rd»  J.,  delivered  the  opinion  of  the 
court: 

The  principal  question  of  fact  in  issue,  and 
upon  which  evidence  was  mainly  introduced, 
was  whether  the  source  of  the  water  in  con- 
troversy consisted  of  jsprings,  or  only  a  bog  or 
swampy  piece  of  ground,  and  whether  there 
was  a  natural  stream  flowing  therefrom  into 
the  creek  or  slough,  or  simply  a  seepage  or 
percolation  of  water  through  the  intervening 
soil, — the  contention  of  plaintiff  in  error  being 
that,  if  a  spring  is  not  fed  bv  a  visible  stream 
of  water  flowing  from  beyond  into  it,  but  from 
water  arising  out  of  the  earth,  and  is  without 
an  outlet  through  any  definite  channel,  such 
water  is  no  part  of  any  natural  stream,  but  ia 
the  property  of  the  owner  of  the  land  upon 
which  it  stands,  and  not  the  subject  of  appro- 
priation under  the  Constitution  and  statutes  of 
this  state,  and  that,  no  matter  if,  by  percola- 
tion or  seepage,  the  water  passes  into  and 
constitutes  the  source  and  supply  of  a  natur- 
al stream,  an  appropriator  from  such  natural 
stream  obtains  no  right  to  the  water  that  will 
prevent  the  owner  of  the  land  from  diverting 
It  for  his  own  use.  In  support  of  this  claim  he 
relies  upon  the  well-recognized  doctrine  that 
percolating  water  existing  in  the  earth  belongs 
to  the  soil,  is  a  part  of  the  realty,  and  may  be 
used  and  controlled  to  the  same  extent  by  the 
owner  of  the  land.  But  we  cannot  perceive 
the  applicabilitv  of  this  principle  to  the  facts 
in  this  case.  The  reasons  that  exempt  perco- 
lating waters  from  the  rule  of  law  that  controls 
waters  running  in  well-defined  channels  are  not 
disclosed  thereby.  There  is  no  uncertainty  as 
to  the  existence,  quantity,  and  fiow  of  the 
water  in  question,  whether  it  passes  through  or 
over  the  intervening  land.  It  appears  from 
the  evidence  and  the  express  finding  of  the 
jury  that  the  spring  in  question  is  one  of 
the  natural  sources  of,  and  furnishes  a  contin- 
uous and  regular  supply  to.  the  stream  that 
fiows  down  Cheyenne  slough,  and  its  waters 
constitute  a  portion  of  the  water  right  acquired 
by  plaintiffs  through  their  prior  appropriation 
from  that  slough;  and  there  is  evidence  on  the 
part  of  plaintins  to  the  effect  that  the  water 
flows  from  the  spring  in  a  well-deflned  chan- 
nel. Mr.  Dorr  testified:  "The  main  spring 
was  .  .  .  quite  a  large  spring.  It  looked 
like  it  ran  about  2  feet  wide,  and  2  or  3 
inches  deep,  and  flowed  about  25  feet  into 
the  creek.    As  to  banks  that  contained  the 


642 


Colorado  Sxtfrbme  Court. 


Oct., 


water,  from  the  spring  into  the  creek,  there 
was  a  depression,  filled  with  big  rock,  a 
depression  of  about  2  feet  below  what  was 
the  bed  of  the  valley;  that  the  spring  flowed 
in  from  its  source  into  the  creek  bed."  Mr. 
Wolfe,  on  behalf  of  plaintiffs,  testified:  **The 
spring  had  no  banks  when  I  first  saw  it, — just 
came  out  and  ran  down  over  the  rocks  and 
gravel  then.  The  water  ran  down  into  a  kind 
of  ravine.  It  was  a  little  channel."  Mr.  Mat- 
thews testified:  ''The  springs  seemed  to  be  in 
a  kind  of  marshy  or  springy  piece  of  ground. 
Riffht  along  the  hill  above  this  creek  or  slough, 
and  between  this  and  the  slough,  was  a  hard 
piece  of  ground,  where  the  water  did  not  seem 
to  go  through  at  all,  but  seemed  to  collect 
higher  than  the  springs  and  come  down  for  a 
short  distance.  Then  there  was  a  small  depres- 
sion where  it  ran  into  the  slough.  The  stream 
was,  as  near  as  I  can  recollect,  perhaps  nearly 
1  foot  wide,  and  perhaps  2  or  8  inches  deep  in 
the  center,  where  it  was  running  down;  and 
at  other  places  it  would  seep  out  along  the 
bank  into  the  creek.  The  pitch  of  the  stream 
was  quite  rapid.  It  ran  quite  rapid."  While 
there  is  testimony  somewhat  contradictory,  in 
that  some  of  the  witnesses  state  that  the  water 
passes  from  the  spring  or  bog  into  the  stream 
by  seepage  through  the  ground,  and  not  over 
the  surface,  yet  the  weight  of  testimony  clearly 
sustains  the  averment  of  the  complaint  that  a 
portion  of  the  supply  of  the  water  of  Cheyenne 
slough  comes  from'  these  springs,  and  flows 
naturally  down  into  the  creek  bed  of  said 
slough. 

But,  if  it  be  assumed  that  the  conditions  are 
as  claimed  by  plaintiff  in  error,  and  that  the 
water  passes  from  where  it  heads  in  the  spring 
or  bog  by  seepage  into  the  slough,  we  find  in 
none  of  the  decisions  cited  any  rule  announced 
that  would  warrant  defendant  in  diverting  the 
same  to  his  own  use,  as  he  has  undertaken  to 
do.  Nearly  all  the  cases  in  which  the  diver- 
sion of  percolating  water  has  been  upheld  are 
cases  where  the  diversion  was  incidental  to  the 
legitimate  use  of  the  land,  in  digging  wells, 
working  mines,  etc.,  and  not  the  result  of  a 
direct  intent  to  cause  such  diversion.  The 
only  exception  we  have  found  is  the  case  of 
Southern  P.  R.  Co.  v.  Dtifour,  95  Cal.  615,  19 
L.  R  A.  92,  which,  in  its  facts,  is  clearly  dis- 
tinguishable from  the  case  under  consideration. 
The  facts  of  that  case  were,  in  brief,  that  the 
railway  company,  in  1880,  made  an  excavation 
or  reservoir  in  a  marsh,  situated  on  land  then 
belonging  to  the  state,  and  by  a  pipe  convened 
the  water  that  collected  therein  to  its  station, 
and  applied  it  to  the  various  uses  of  the  com- 
panv.  In  1888  Dufour  acquired  title  to  the 
land.  He  made  a  tunnel  into  an  adjoining  hill, 
and  dug  a  ditch  in  connection  therewith  upon 
this  land  for  the  purpose  of  procuring  water 
for  irrigation  and  for  his  sheep.  This  act  on 
his  part  resulted  in  the  water  collecting  in  his 
ditch,  and  the  plaintiff's  reservoir  becoming 
dry.  Action  was  brought  to  restrain  the 
defendant  from  diverting  this  water.  The 
court  below  expressly  found  "that  said  spring 
(reservoir)  in  the  complaint  described  was,  on 
the  7th  day  of  October,  1886,  and  for  a  long 
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period  of  time  prior  to  that  date,  and  ever 
since  such  date  has  been,  and  now  is,  fed 
solely  by  percolating  waters,  which  seep  into 
said  spring  from  the  swamp  or  wet  land  sur- 
rounding the  same,  and  such  spring  is  not, 
and  never  has  been,  fed  by  any  running  stream 
of  water."  The  supreme  court,  after  settini^ 
forth  this  finding,  says:  ''The  finding  is  amply- 
supported  by  the  evidence,  which  clearly  indi- 
cates that  no  stream  of  water  runs  into  or 
from  the  bog  or  spring  other  than  is  conveyed 
away  through  plaintiff's  pipe  line."  And, 
after  discussing  the  law  applicable  to  perco- 
lating water,  the  court  uses  this  language: 
"Considered  alone,  this  finding  is  not  sufficient; 
...  for  it  is  not  inconsistent  with  the  fact 
that  a  natural  stream  of  water  flowed  from  the 
spring,  which  might  be  the  subject  of  appro- 
priation. But  the  finding  that  the  spring  was 
fed  by  percolating  waters,  taken  in  connection 
with  the  additional  finding  that  the  digging  of 
the  trench  or  ditch  by  defendant  was  for  use- 
ful purposes,  upon  his  own  land  and  above  the 
spring,  infiexibly  directs  the  course  of  the  judg- 
ment to  the  respondent.  .  .  .  If  respondent's 
alleged  diversion  had  been  located  by  appelUnt 
at  a  point  below  the  spring,  and  upon  a  natur- 
al stream  fiowing  therefrom,  then  the  principle 
of  law  involved  would  have  been  entirely 
different  from  that  now  presented. "  The  court 
also  cites  approvingly  Delhi  v.  Youmafis,  50 
Barb.  816.  In  that  case  it  is  expressly  said: 
"If  the  defendant's  excavation  or  ditch  drew 
the  water  from  the  plaintiff's  spring,  instead  of 
stopping  the  fiow  of  water  from  defendant's 
land  to  such  spring,  then  the  defendant  would 
be  liable  in  this  action. "  In  the  case  before  us. 
it  is  undisputed  that  the  defendant's  diversion 
of  the  water  was  made  directly  from  the 
springs  by  excavations  made  therein,  and  by  & 
trench  leading  therefrom,  and  for  the  express 
purpose  of  appropriating  the  same  to  the  irriga- 
tion of  his  own  land.  We  cannot  find  any 
case  wherein  such  diversion  is  justified.  Strah 
V.  Brown,  16  Nev.  817,  40  Am.  Rep.  497, 
involved  facts  very  similar  to  those  in  the  case 
before  us;  and  it  was  therein  held  that  the  law 
of  percolating  waters  was  not  applicable,  and 
ihe  court  says:  **It  would  be  a  mere  pretense 
of  protection  of  the  rights  acquired  by  the 
earlier  appropriators  of  the  waters  of  the  creek 
to  sa^  that  later  appropriators  could  lawfully 
acquire  rights  to  the  spring  which  constitute 
the  source  of  the  creek  simply  because  the 
means  by  which  the  waters  are  conveyed  from 
springs  to  creek  are  subterranean  and  not  well 
understood." 

The  further  contention  of  defendant,  that 
there  was  an  increased  flow  of  water  caused  by 
the  excavations  he  made  in  the  spring,  to 
which  he  was  entitled,  is  answered  by  the 
finding  of  the  jury,  which,  being  based  upon 
confiicting  testimony  and  a  prsonal  examina- 
tion of  the  premises,  is  conclusive  of  that  fact 
upon  this  review.  Our  conclusion  is  that  the 
court  below  correctly  stated  the  law  in  its 
direction  to  the  jury,  and  rightly  granted  the 
injunction. 

The  decree  is  accordingly  affirmed. 
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CALIFORNIA  SUPREME  COURT  (Department  1). 


Mary  CARLSON,  Appt., 

V, 

SUPREME    COUNCIL.    AMERICAN    LE- 
GION  OF  HONOR.  Re9pt., 

(115  CaL  406.) 

!•  The  Tig;ht  to  reinstatement  within 
»  certain  period  upon  payment  of  ac- 
cmed  aecessments  after  the  lorfeiture  of 
membenblp  In  a  mutual  benefit  society,  whlcb 
takes  place  eo  instanti  by  operation  of  law  and 
without  notice,  under  the  terms  of  tbe  contract, 
upon  nonpayment  of  assessments,  is  terminated 
by  the  death  of  tbe  member  without  such  pay- 
ment durincr  the  time  allowed  for  reinstatement; 
and  a  tender  of  tbe  assessments  made  within  that 
period  by  the  beneficiary  is  unavalllnjT. 

2.  A  benefit  society  does  not  waive  a 
Ibrfeitnre  for  nonpayment  of  assess' 
ments  by  maklnar  further  assessments  and  kIv- 
ingr  notice  thereof  within  tbe  period  during 
which  the  insured  has  a  ri^bt  to  reinstatement 
upon  makinir  payment  of  ali  accrued  assessments. 

(December  81, 1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Alameda  County 
Id  favor  of  defeDdant  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
mutual  benefit  certificate.     Affirmed. 

Tbe  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr,  Mr.  Georgpe  W.  Lankan  for  appel- 
lant. 

Mr.  Walter  D.  Mansfield  for  respon- 
dent. 

SearlSf  C.  filed  the  following  opinion: 
Mary  Carlson,  the  appellant,  brings  this  ac- 
tion to  recover  from  the  defendant  (the  Su- 
preme Council,  American  Legion  of  Honor,  a 
corporation  organized  under  the  laws  of  the 
state  of  Massachusetts,  and  doing  business  in 
the  state  of  California)  the  sum  of  $2,000 
upon  a  benefit  certificate  issued  August  5, 
1892,  to  Edward  Carlson,  the  husband  of 
plaintiff,  reciting  him  to  be  a  member  of  a  sub- 
ordinate council  of  defendant,  known  as  "Liv- 
ermore  Council,  No.  1,070."  The  cause  was 
submitted  to  tbe  court  upon  an  agreed  state- 
ment of  facts,  and  judgment  was  entered  in 
favor  of  defendant.  From  this  judgment 
plaintiff  appeals,  and  the  case  comes  up  on  the 
judgment  roll. 

The  certificate  (No.  165,746)  issued  to  Ed- 
ward Carlson  recites  that  he  is  a  companion 
of  the  American  Legion  of  Honor,  has  applied 
for  three-degree  membership  to  Livermore 
Council.  No.  1,070,  American  Legion  of 
Honor,  instituted  and  located  at  Livermore,  in 
tbe  state  of  California,  and  passed  the  requisite 
medical  examination,  and  has  been  duly  ini- 
tiated in  said  council,  etc.  It  then  proceeds  to 
recite  that  the  certificate  is  issued  as  evidence 
of  the  facts  in  it  contained,  and  as  a  statement 

Note.— For  payment  to  reinstate  life  insurance 
after  the  death  of  tbe  insured,  see  Wrig-ht  v.  Su- 
preme Commandery,  K.  of  O.  R.  (Oa.)  U  L.  R.  A. 
283,  and  note. 
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of  the  contract  existing  between  the  compan- 
ion and  the  Supreme  Council,  American  Le- 
gion of  Honor;  which  contract,  so  far  as  im- 
portant here,  is  as  follows:  *'In  consideration 
of  the  full  compliance  with  all  the  by-laws  of 
the  Supi-eme  Council,  American  Legion  of 
Honor,  now  existing  or  hereafter  adopted,  and 
the  conditions  herein  contained,  the  Supreme 
Council,  American  Legion  of  Honor,  hereby 
agrees  to  pay  Mary  Carlson,  wife,  $2,000  (two 
thousand  dollars),  upon  satisfactory  proof  of 
the  death,  while  in  good  standing  upon  the 
books  of  the  supreme  council,  of  the  compan- 
ion herein  named,  and  a  full  receipt  and  sur- 
render of  this  certificate,  subject,  however,  to 
tbe  conditions,  restrictions,  and  limitations  fol- 
lowing: .  .  .  Second.  That  said  compan- 
ion shall  have  paid  all  assessments  called  to  the 
benefit  fund  within  the  time  and  in  the  man- 
ner required  by  the  by-laws  of  the  supreme 
council  in  force  at  the  time  of  the  issuance  of 
this  certificate,  or  as  the  same  may  be  hereafter 
amended.  .  .  .  Fifth.  That  this  benefit 
certificate  is  issued  by  the  supreme  council,  and 
accepted  by  the  companion  herein  named,  for 
himself  and  his  beneficiary,  upon  the  express 
condition  and  agreement  that,  in  case  of  any 
false  or  fraudulent  statement  or  misrepresenta- 
tion, or  violation  of  any  covenants  herein  con- 
tained, the  same  shall  be  void."  The  certifi- 
cate is  under  the  seal  of  the  supreme  council, 
and  is  duly  signed  by  the  supreme  commander 
and  supreme  secretary  under  date  of  August 
5,  1892. 

The  objects  of  defendant,  as  provided  in  its 
certificate  of  incorporation,  are,  among  other 
things,  "to  establish  a  benefit  fund  from  which, 
on  satisfactory  evidence  of  the  death  of  a 
member  of  the  order  who  has  complied  with 
all  its  lawful  requirements,  a  sum  not  exceed- 
ing $5,000  shall  be  paid  to  the  family,  orphans, 
or  dependents  as  the  member  may  direct." 
The  bylaws  of  defendant,  or  a  portion  of 
them,  are  set  out  in  the  agreed  statement.  We 
state  the  substance  of  such  of  them  as  are 
deemed  necessary.  Defendant  has  a  benefit 
fund  from  which  death  and  relief  benefits  are 
paid.  This  fund  is  recruited  by  assessments 
levied  upon  the  members  of  subordinate  coun- 
cils. All  assessments  and  dues  to  subordinate 
councils  are  collected  by  collectors,  who  are  offi- 
cers of  the  subordinate  councils,  but  are  ap- 
pointed by  the  supreme  commander  of  defend- 
ant.and  are  amenable  to  the  supreme  council. 
It  is  the  duty  of  the  collector  to  receive  from 
members  all  assessments  due  the  supreme  coun- 
cil, and  on  or  before  the  10th  of  each  month  to 
remit  to  the  supreme  treasurer  all  assessments 
paid  him  during  the  previous  month;  also,  to 
remit  all  payments  made  by  members  for  re- 
instatement and  to  report  to  his  subordinate 
council.  He  also  has  certain  duties  to  perform 
in  relation  to  collecting  dues  of  the  subordi- 
nate council,  which  do  not  go  to  defendant, 
but  are  for  the  maintenance  of  such  subordi- 
nate body. 

Assessments:  Assessments  are  divided  into 
two  groups,  mz:  (1)  Those  due  for  two  years 
after'admission,  etc.  (2)  Tho«e  becoming  due 
thereafter.    As  to  the  first  class,  applicants  of 
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the  age  of  Edward  Carlson  when  he  became  a 
member  were  and  are  required  to  pay  at  ad- 
mission to  the  collector  one  assessment  of  80 
cents,  and,  upon  a  benefit  certificate  of  $d,000, 
for  twenty-four  months  thereafter  one  like  as- 
sessment of  80  cents  on  the  Ist  day  of  each 
month,  and  an  additional  one  of  like  amount 
on  the  15th  day  of  each  alternate  month  dur- 
ing said  perioa  of  twenty-four  months,  "and 
any  member  failing  to  pay  the  assessments  so 
required  of  him  on  or  before  the  day  limited 
for  the  payment  of  the  same  shall  stand  sus- 
pended from  the  order,  and  all  his  rights 
and  benefits  therein  and  his  or  her  certificate 
shall  be  void."  As  to  the  second  group  of  as- 
sessments, defendant  has  an  executive  com- 
mittee whose  duty  it  is,  on  the  1st  of  each 
month,  to  determine  how  many  assessments 
will  be  needed  to  pay  debts  already  accrued 
and  which  may  be  anticipated  for  tne  month. 
Notice  thereof  is  to  be  given  to  each  council 
and  to  each  collector,  ''and,  for  each  succeed- 
ing month  after  the  expiration  of  said  twenty- 
four  months,  such  member  shall,  on  or  before 
the  last  day  of  each  calendar  month,  pay  to 
the  collector  of  his  council,  and  without  notice, 
all  assessments  which  may  have  been  called  by 
the  executive  committee  and  are  payable  by 
him  during  said  month,  and  in  default  thereof 
he  shall  stand  suspended  from  membership  in 
the  order,  and  all  benefits  therein  and  his  ben- 
efit certificate  shall  be  void."  A  suspended 
member  may  be  reinstated  within  sixty  davs 
after  suspension  by  paying  to  the  collector  the 
full  amount  of  arrears  for  dues,  fines,  and  all 
assessments  called  on  or  before  the  date  of  re- 
instatement. Failing  to  do  so,  he  must  make 
written  application  for  reinstatement,  and  be 
re-examined  and  furnish  a  favorable  certificate 
from  the  medical  examiner,  etc.  Members  can 
only  be  reinstated  as  above,  and  any  reinstate- 
ment of  a  suspended  member  by  any  council 
in  any  other  manner  is  void.  The  by-laws  of 
defendant  and  the  by-laws  of  the  subordinate 
council  do  not  require  collectors  to  notify  mem- 
bers as  to  the  payment  of  assessments  or  quar- 
terly dues,  except  that  a  by-law  of  the  latter  re- 
quires such  collector  to  notify  members  thereof 
when  their  quarterly  dues  are  three  months  in 
arrears.  These  last-named  dues  are  $1  per 
quarter,  pavable  quarterlv  in  advance,  on  the 
1st  day  of  J^ariuary,  April,  July,  and  October. 
The  collector  of  Livermore  Council  was  in  the 
habit  of  giving  to  all  the  members  of  said 
council  written  notice  each  month  of  the  assess- 
ments levied  by  the  defendant  against  them. 
These  notices  were  given  without  the  knowl- 
edge or  direction  of  defendant. 

We  may  summarize  the  agreed  statement  by 
saying  that,  from  the  date  of  Edward  Carl- 
son's admission  to  the  order,  viz, ,  from  July  20, 
1892,  to  November  1,  1894,  a  large  number  of 
assessments  were  levied  against  him,  some  of 
which  were  paid  when  due,  but  on  four  occa- 
sions, at  least,  he  failed  to  pay  such  assess- 
ments when  due,  and  was  suspended  on  the 
books  of  Livermore  Council  and  on  the  books 
of  defendant.  In  each  instance  he  paid  such 
assessments  within  sixty  days,  as  provided  by 
the  bylaws,  and  was  reinstated.  On  the  1st  of 
November,  1894.  assessments  Nos.  819,  320, 
and  321,  of  80  cents  each,  were  duly  levied  by 
defendant,  and  were  due  and  payable  by  said 
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Carlson  on  or  before  November  80,  1894. 
Carlson  was  notified  in  writing  by  the  collec- 
tor as  follows,  which  notice  he  received  by 
mail: 

Livermore  Council,  No.  1,070,  A.  L.  of  H., 
Livermore,  Cal.,  Nov.  1,  1894. 

To  Ed.  Carlson,  Companion : 

You  are  hereby  notified  that  asssessments 
Nos.  319,  320,  and  321,  amounting  to  $2.40, 
having  been  called  under  this  date,  must  be 
paid  to  the  collector  on  or  before  November 
30,  1894.  Due  on  account  of  dues  to  Decem- 
ber 31,  1894,  $1. 

A.  G.  Beazell,  Collector. 

These  three  assessments  were  never  paid, 
and  ever  since  the  last  day  of  November,  1894, 
said  Edward  Carlson  stood,  and  now  stands, 
on  the  books  of  Livermore  Council,  and  on  the 
books  of  defendant,  suspended  from  member- 
ship, and  has  not  since  been  in  good  standine 
on  the  books  of  defendant.  On  the  1st  day  of 
December,  1894,  three  additional  assessments 
were  levied,  of  which,  on  said  date,  Carlson 
was  notified  in  writing  as  above,  except  as  to 
dates.  This  last  notice  specified  that  the  as- 
sessments must  be  i>aid  "on  or  before  Decem- 
ber 30,  1894."  These  assessments  were  never 
paid.  The  quarterly  dues  of  $1,  specified  in 
both  the  notices  of  November  and  December, 
were  paid  by  Carlson  to  one  Lenhart,  but  were 
not  paid  by  nim  to  the  collector  until  after  the 
notices  had  been  sent.  Edward  Carlson  died 
January  4, 1895.  On  the  24th  day  of  January, 
1895,  the  plaintiff  herein,  the  beneficiary  named 
in  the  certificate  issued  to  said  Carlson,  caused 
the  sum  of  $4.80,  the  full  amount  of  assess- 
ments due  from  said  Carlson,  to  be  tendered 
to  the  collector  of  Livermore  Council,  together 
with  proofs  of  death,  and  demanded  payment 
of  the  sum  of  $2,000  named  in  the  certificate 
issued  to  said  Carlson.  The  collector  refused 
to  accept  the  sum  tendered,  giving  as  a  reason 
therefor  **that  said  Edward  Carlson  was  then 
dead,  and  that  a  dead  man  could  not  be  rein- 
stated." From  the  foregoing  statement  it  will 
be  observed  that  Edward  Carlson  was  sus- 
pended December  1,  1894,  and  died,  during 
such  suspension,  January  4,  1896,  or  within 
the  period  of  sixty  days  during  which,  under 
the  by-laws  of  defendant,  he  was  entitled  to 
reinstatement,  whether  in  sickness  or  health, 
by  simply  paying  all  arrearages  assessed 
against  him  up  to  the  date  of  such  payment. 

Under  the  certificate  which  was  issued  by 
defendant  to  Edward  Carlson,  there  were  cer- 
tain conditions  made  a  predicate  to  the  payment 
of  the  sum  of  $3,000  to  the  beneficiary  therein 
named.  The  first  of  these  conditions  is  that 
said  sum  shall  be  paid  ''upon  satisfactory 
proof  of  the  death  [of  Carlson]  while  in  good 
standing  upon  the  books  of  the  supreme  coun- 
cil." The  second  predicate  is  that  the  com- 
panion shall  have  paid  all  assessments  called 
to  the  benefit  fund  within  the  time  and  in  the 
manner  required  by  the  by-laws  then  in  force 
or  thereafter  adopted.  And  it  is  further  pro- 
vided that,  upon  a  violation  of  any  of  the 
covenants  therein  contained,  the  same  shall  be 
void.  One  of  the  by-laws  in  force,  and  referred 
to  in  the  certificate,  required  the  member  to 
pay  to  the  collector,  on  or  before  the  last  day 
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of  tbe  month,  and  without  notice,  all 
ments  called  for  by  tbe  executive  committee 
and  payable  by  bim  during  said  month,  "and 
in  default  thereof  he  shall  stand  suspended 
from  membership  in  the  order,  and  all  benefits 
therein  and  his  benefit  certificate  shall  be  vtid." 
Under  this  rule  the  nonpayment  of  assessments 
as  specified  iJMo/ae^^  operated  as  a  suspension, 
and  no  action  was  necessary  on  the  part  of  the 
grand  or  subordinate  council  to  emphasize  or 
effectuate  the  suspension,  or  to  render  the  cer- 
tificate void. 

The  contention  of  appellant  is  that  the  con- 
tract does  not  provide  for  a  forfeiture  until  the 
expiration  of  the  sixty  days'  grace  afforded 
him  within  which  to  become  reinstated  by 
payment  of  assessments;  that  an  agreement 
that  a  contract  shall  be  void  in  default  of  pay- 
ment at  a  given  time,  attended  by  a  further 
agreement  that  the  rights  of  a  party  thereto 
may  be  saved  by  payment  within  sjxty  days 
thereafter,  is  repugnant  to  and  inconsistent 
with  the  idea  of  forfeiture  before  the  expira- 
tion of  the  sixty  days;  that  forfeiture  implies  a 
determination  of  the  contract,  and,  if  complete, 
reinstatement  would  necessitate  a  new  contract 
and  a  new  consideration,  and  that,  as  there 
was  no  new  contract  or  new  consideration  pro- 
vided in  the  case  at  bar,  the  reinstatement  is 
evidence  of  the  existence  of  the  original  con- 
tract; that  no  forfeiture  could  have  been  de- 
clared within  the  sixty  davs,  and  hence,  as  he 
died  within  that  period,  his  right  passed 
to  his  representative.  In  mutual  benefit  so- 
cieties, provision  is  almost  invariably  made  in 
the  charter,  bylaws,  or  certificates  olf  member- 
ship for  assessments  upon  members  for  the 
payment  of  death  losses,  and  for  forfeiture  of 
all  rights  of  membership  in  case  assessments 
are  not  paid  in  accordance  with  the  rules  and 
regulations.  Such  societies  have  no  practical 
means  of  meeting  their  frequently  recurring  ob- 
ligations except  by  the  prompt  collection  of  such 
assessments,  and  it  has  been  found  necessary  to 
adopt  stringent  means  to  enforce  their  prompt 
payment.  Forfeitures  are  not  favored  in  law, 
but  they  will  be  enforced  for  a  breach  of  the 
condition  agreed  upon,  when  such  condition 
is  clearly  set  out,  and  the  intention  of  the 
parties  is  made  manifest.  If,  by  the  contract, 
previous  notice  is  a  necessary  precedent  to  the 
forfeiture,  such  notice  must  be  shown  to  have 
been  given  before  the  forfeiture  can  occur.  If 
the  forfeiture  is  to  take  place  within  a  specified 
time  after  notice,  both  the  notice  and  the  lapse 
of  the  time  specified  thereafter,  during  the  lifeof 
the  insured,  must  be  shown.  If,  in  addition 
to  the  foregoing  requisites,  some  action  by  the 
society  is  essential  to  crystallize  the  forfeiture, 
such  action  becomes  an  added  requisite,  and, 
like  tbe  others,  must  have  been  taken  during 
the  life  of  the  insured,  to  perfect  the  forfeiture. 
In  other  words,  the  forfeiture  must  have  taken 
place  during  tbe  life  of  tbe  insured.  Th^  rea- 
son of  this  is  that  the  contract  of  life  insurance, 
in  the  absence  of  express  stipulations  to  the 
contrary,  becomes  complete  at  the  death  of 
the  insured.  The  liability  or  nonliability  of 
the  insurer  becomes  fixed  by  that  event.  The 
corollary  right  of  the  plaintiff,  as  beneficiary 
of  Edward  Carlson,  to  recover,  depends  equally, 
in  the  absence  of  some  question  of  waiver  or 
estoppel,  upon  the  conditions  existing  at  the 
moment  of  Carlson's  death. 
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The  case,  then,  stands  thus:  Under  his  con- 
tract, Edward  Carlson  was  bound,  without 
notice,  to  pay,  on  or  before  the  last  day  of  each 
calendar  month,  to  the  collector  of  the  subor- 
dinate council  of  which  he  was  a  member,  all 
assessments  levied  against  him  for  the  current 
month,  under  the  penaltv  of  a  forfeiture  of  his 
beneficial  certificate  for  failure  so  to  do.  The 
forfeiture  took  place  eo  instanti^  by  o[)eratlon 
of  law.  No  notice  or  action  by  the  society 
was  necessary  to  its  consummation.  He  failed 
to  pay  his  assessments  for  November,  1894,  and 
on  December  1  was  suspended  upon  the  books 
of  the  subordinate  and  supreme  oouncil.  There 
was,  however,  a  condition  subsequent,  con- 
tained in  the  by-laws  of  defendant,  and  made 
a  part  of  the  agreement,  and  in  support  of 
which  his  payment  of  asessments  was  a  sufB- 
cient  consiaeration,  viz,,  that  by  the  pavment, 
within  sixty  days  after  forfeiture,  of  the  pre- 
vious assessments  and  such  others  as  had  accrued 
in  the  interim,  he  could  defeat  and  annul  the 
forfeiture.  This  was  an  option  of  which  he 
might  avail  himself.  He  failed  to  do  so,  and 
died  within  the  sixtv  days.  Could  his  bene- 
ficiary  avail  herself  of  this  privilege  within 
that  period?  Bacon,  in  his  work  on  Benefit 
Societies  and  Life  Insurance,  at  §  3856,  lays 
down  the  rule  as  follows:  "If  a  member 
neglects  to  become  reinstated  during  his  life- 
time, he  cannot  be  reinstated  after  his  death, 
though  the  period  in  which  he  might  be  rein- 
stated if  living  has  not  expired."  "Where  a 
member  had  been  suspended  for  nonpavment 
of  an  assessment,  and  he  had  neglected  during 
his  lifetime  to  secure  his  reinstatement  in  ac- 
conlance  with  tbe  terms  of  his  certificate  by 
paying  arrearages  while  in  good  health  and 
within  a  certain  time,  his  restoration  to  member- 
ship cannot  be  effected  after  his  death  by  pay- 
ment by  another  person,  within  the  time  limit- 
ed, of  the  sum  due  from  him  at  the  time  of  his 
death."    Niblack.  Mut.  Ben.  Soc.  2d  ed.  §292. 

Counsel  for  appellant  contends  that  the  fore- 
going quotations  are  founded,  not  upon  prin- 
ciple, but  upon  tbe  syllabus  in  Modern  Wood- 
men V.  Jameeon,  29  Pac.  478,  and  that  such 
syllabus  is  misleading,  in  not  stating  certain 
factors  present  there  and  not  involved  here. 
A  rehearing  was  granted  in  that  case  (48  Kan. 
718,  49  Kan.  677),  and  the  court  finally  held 
that  the  member  hadnot  in  fact  been  suspended. 
We  have  quoted  from  Bacon  and  Niblack,  not 
because  the  quotations  are  based  upon  Modern 
Woodmen  v.  Jameson,  but  because  we  regard 
their  statements  as  being  founded  in  elementary 
principle.  Judge  Seymour  D.  Thompson,  an 
accredited  authority  on  the  subject  of  corpora- 
tions, in  Borgraefe  v.  Supreme  Lodge,  K.  cfc  L, 
of  H,  22  Mo.  App.  127,  held  the  following 
language:  "It  was  argued  in  behalf  of  the 
plaintiff,  at  the  bar,  that  there  was  no  forfeiture 
in  this  case,  because  the  declaration  of  a  for- 
feiture is  a  judicial  act,  and  neither  Ada  Lodge, 
nor  any  other  judicatory  having  the  power  to 
declare  a  forfeiture,  had  so  adjudged.  This 
contention  has  no  foundation,  in  view  of  the 
fact  that  under  the  provision  of  section  3  of 
law  2,  above  quoted,  it  is  not  necessary  that 
the  lodge,  or  any  other  judicatory  of  the  order, 
should  adjndfi:e  a  forfeiture  against  a  delin- 
quent member  for  nonpayment  of  an  assess- 
ment for  a  death  benefit,  but  that,  on  the 
contrary,  the  suspension  attaches  by  operation 
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of  law.  There  is,  in  view  of  this  provision,  a 
plain  distinction  between  this  case  and  cases 
which  have  arisen  under  the  constating  instru- 
ments of  mutual  insurance  companies,  and 
other  benevolent  orders  of  this  character,  where 
the  governing  statute  recites  that  for  the  non- 
payment of  dues,  or  other  named  delinquency, 
Uie  member  may  be  suspended  by  the  lodge  or 
other  judicatorv.  Here  the  member  is  not 
suspended  until  the  lodge  or  other  designated 
judicatory  exercises  the  power  of  suspension. 
Olmstead  v.  Farmers'  Mut.  F.  Ins,  Co.  fiO  Mich. 
200.  The  reason  is  that,  whatever  right  the 
lodge  or  the  order  may  have  against  the  mem- 
ber for  an  infraction  of  its  rules  must  be  sought 
in  conformity  with  the  laws  and  rules  of  the 
order.  The  remedy  therein  prescribed  must 
be  exhausted  before  resort  can  be  had  to  the 
judicial  courts.  Chamberlain  v.  Lincoln,  129 
Mass.  70.  But  where,  as  in  this  case,  the  sus- 
pension attaches  by  operation  of  law  upon  an 
event  named,  and  the  member  dies  before  the 
suspension  has  been  set  aside,  in  conformity 
with  the  rules  of  the  order,  there  can  be  no 
recovery  upon  his  benefit  certificate."  This 
view  seems  to  be  sustained  by  the  authorities. 
JUinois  Masons*  Benev,  Soc,  v.  Baldtdn,  86  111. 
479;  Rood  v.  Railwap  Passenger  dt  F.  C.  Mut. 
Ben,  Asso.  81  Fed.  Rep.  62;  Madeira  v.  Mer- 
chants'  Exchange  Mut,  Ben.  Soe.  16  Fed.  Rep. 
749;  McDonald  v.  Ross-Lewin,  29  Hun,  87; 
Blanchardv.  Atlantic  Mut.  F,  Ins.  Co,  83  N.  H. 
9;  American  Mut.  Aid  Soc,  v.  Belburn,  85  Ky. 
1;  Br<ywn  v.  Grand  Council,  N,  W.  L.  of  H.  81 
Iowa,  400;  Holland  v.  Supreme  Council,  0. 
ofC.F,64.'N.J.  L.  490. 

It  is  expressly  stipulated  by  the  parties 
herein  that  all  the  assessments  specified  were 
duly,  regularly,  and  properly  levied  and  called, 
and  were  payable  to  defendant  by  Carlson  on 
or  before  November  30,  1894,  as  to  the  Novem- 
ber assessments,  and  on  or  before  December 
81, 1894,  as  to  the  December  assessments;  '*and 
uo  question  is  raised  or  arises  herein  as  to  the 
callmg,  legality,  etc.,"  of  said  assessments,  and 
the  duty  of  Carlson  to  pay  each  and  all  of 
them;  (2)  "that  since  November  30,  1894, 
Carlson  stood,  and  now  stands,  upon  the  books 
of  Livermore  Council  .  .  .  and  the  defendant, 
suspended  from  membership,  .  .  .  and  is  not 
now,  and  has  not  been  since  said  last  day  of 
November,  1894,  in  good  standing  upon  the 
books  of  this  defendant."  "Gk)od  standing 
upon  the  books  of  the  supreme  councir'  at  the 
date  of  death,  and  payment  of  all  assessments 
called  for  the  benefit  fund  within  the  time  and 
in  the  manner  required  by  the  by-laws,  were 
the  conditions  of  Carlson's  agreement.  Not 
having  complied  with  these  conditions,  his 
beneficiary  cannot  recover,  unless  defendant 
has  waived  the  forfeiture,  or  has  performed 
some  act  or  omitted  to  perform  some  act  whereby 
an  estoppel  can  be  invoked  against  it. 

Appellant  contends:  (1)  Tnat  the  levy  and 
notice  of  the  December  assessments  was  a 
waiver  of  any  forfeiture  to  which  defendant 
was  entitled  by  nonpayment  of  the  November 
assessment;  (2)  that  in  case  of  each  of  the  as- 
sessments a  larger  sum  was  demanded  than  was 
due;  (8)  that  notice  of  the  December  assess- 
ment was  void,  because  it  called  for  payment 
December  30,  instead  of  December  31.  It  is  a 
general  rule  that,  if  an  insurance  company, 
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after  knowledge  of  any  default  for  which  it 
might  terminate  the  contract  of  insurance, 
enters  into  negotiations  or  transactions  with 
the  assured  which  recognize  the  continual 
validity  of  the  policy,  and  treats  it  as  still  in 
force,  the  right  to  claim  a  forfeiture  for  such 
previous  default  is  waived.  Murray  v.  Borne 
Ben,  L.  Asso.  90  Cal.  402,  and  cases  there  cited. 
That  rule  has  no  application,  however,  to  a 
case  like  the  present,  where  the  insured  has  a 
right  to  reinstatement  within  sixty  days  after 
forfeiture  upon  paying  the  amount  due  and  all 
accruing  assessments  subsequent  to  the  default 
and  prior  to  reinstatement.  Manifestly,  the 
company,  in  such  a  case,  must  continue  to 
levy  the  assessments,  and  to  give  notice  thereof 
is  but  to  impart  needed  imformation  to  the 
insured,  to  the  end  that  he  may  exercise 
his  right  of  reinstatement.  Niblack  [Mut. 
Ben.  Soc.  2d  ed.  §  806,  p.  585],  after  discuss- 
ing the  question  of  waiver,  states  the  rule  in 
cases  like  the  present  as  follows:  **When  a 
delinquent  member  has  a  right  to  reinstate- 
ment to  benefits  under  his  contract  of  insur- 
ance, either  with  or  without  conditions,  the 
making  of  subsequent  assessments,  which  he 
is  required  to  pay  before  he  can  be  reinstated, 
and  the  giving  him  notice  thereof,  do  not  in 
any  manner  waive  his  first  default,  but  are 
entirelv  consistent  with  the  duty  of  the  society 
toward  him  until  he  has  been  in  arrears  for  the 
time  stipulated,  within  which  he  may  be  rein- 
stated,"—citing  LeffingweU  v.  Qrand  Lodge,  A. 
0,  of  U.  W.  86  Iowa,  279;  Schmidt  v.  Modern 
Woodmen,  84  Wis.  101;  Stiepel  v.  German 
American  Mut.  L.  Asso.  55  Mo.  App.  224; 
Crawford  County  Mut,  Ins.  Co.  v.  CocJiran,  88 
Pa.  280;  Lantz  v.  Vermont  L,  Ins.  Co,  189  Pa. 
546,  10  L.  R.  A.  577;  Lyon  v.  Supreme  As- 
sembly, Royal  Soc.  of  G.  F,  158  Mass.  83;  Mu- 
tual Protection  L,  Ins.  Co.  v.  Laury,  84  Pa.  43. 
There  is  a  class  of  cases  in  which  notices  were 
given  by  the  insurers  calculated  to  mislead  the 
insured,  of  which  such  cases  as  Moore  v.  Order 
of  R.  Conductors,  90  Iowa,  721,  and  Murray 
V.  Home  Ben.  L,  Asso,  90  Cal.  402.  are  samples. 
But  the  case  at  bar  is  clearly  distinguishable 
from  those  of  that  class. 

The  sum  of  $1,  included  in  the  November 
notice  of  dues  to  the  local  council,  was  proper. 
The  quarterly  dues  were  payable  in  advance 
on  the  first  meeting  in  October,  etc.,  and,  al- 
though not  delinquent  until  the  end  of  the 
quarter,  it  was  due  and  payable  from  the  begin- 
ning of  the  quarter.  True,  Carlson  had  paid 
it  to  one  Lenhart,  but  as  he  failed  to  pay  it 
over  to  the  collector,  and  is  not  shown  to  have 
sustained  any  relations  to  the  council,  official 
or  otherwise,  this  could  not  avail  to  the  benefit 
of  Carlson.  Carlson  was,  however,  suspended 
for  the  nonpayment  of  the  November  assess- 
ments by  the  grand  body,  which  had  nothing 
whatever  to  do  with  the  dues  of  the  lociil 
council;  hence,  we  are  not  concerned  with  the 
latter.  We  need  not  consider  the  question  of 
the  December  assessments,  as  Carlson's  default 
was  perfect  on  the  November  assessments. 
We  recommend  that  the  judgment  be  affirmed. 

We  concur:    Haynes.  C;  Britt,  C. 

Per  Cariam: 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 
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Hats  y.  Lapbyrb. 
LOUISIANA  SUPREME  COURT. 
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Adele  B.  HAYS,  Widow,  etc.,  of  Harry  D. 
Hays,  Deceased,  Appt., 

V. 

George  F.  LAPEYRE  ei  cd. 

(48  La.  Ann.  740.) 

*!•  There  are  eircumstajices  which  plaoe 
the  holder  of  paper  in  circulation  upon  Inquiry, 
without  direct  notice  of  any  inflrmity  of  title. 

2.  The  policy  ezecated  on  the  life  of 
the  deeeaseid  was  a  valid  contract,  and,  as 
such,  was  assifirnable  to  the  defendants,  for  the 
amounts  held  due. 

(TTatMns,  X,  dtesenes.) 

(December  16, 1895.) 

APPEAL  by  plaintiff  from  a  iudgmeDt  of 
the  Civil  District  Court  for  the  Parish  of 
Orleans  In  favor  of  defendants  in  an  action 

*Headnotes  by  Breaux,  J. 


brought  to  compel  an  accounting  of  moneys 
received  by  defendants  on  a  policy  of  insurance 
on  the  life  of  plaintiff's  decedent,  which  they 
held  as  collateral  for  certain  advances.  Ee- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  N.  Bntler  for  appellant.  . 

Messrs.  Saunders  ift  Miller,  for  appellees: 

The  bona  fide  purchaser  for  value  before 
maturity  of  negotiable  promissory  notes  se- 
cured by  assignment  and  pledge  of  a  life  in- 
surance policy  takes  the  notes  free  from  all 
equities  that  may  exist  between  the  original 
parties,  and  upon  maturity  and  collection  by 
him  of  the  policy  he  is  entitled  to  retain  the 
full  amount  called  for  bv  said  notes,  regard- 
less of  the  consideration  for  which  he  acquired 
the  same. 

Civ.  Code,  arts.  2448,  2449,  2645;  Stuart  v. 
Suicliffe,  46  La.  Ann.  240;  Branrfordy.  Brans- 
ford,  Id.  1214:  Scott  v.  Seetye,  27  La.  Ann.  95; 
Baitahra  v.  Erath,  25  La.  Ann.  819;  Levy  v. 


'SoTE.—NegotiabUity  of  note  payable  out  of  par- 
tieidar  fund. 

There  is  crreat  unanimity  in  the  rulings  that  a 
bill  or  note  payable  out  of  a  particular  fund  is  not 
negotiable. 

A  note  payable  out  of  a  particular  fund  is  not 
negotiable.  Nichols  v.  Davis,  1  Bibb,  490;  Smurr  v. 
Forman,  1  Ohio,  273;  Brill  v.  Hoile,  68  Wis.  537. 

A  bill  drawn  on  a  particular  fund  is  not  negotia- 
ble. The  reason  given  for  the  rule  is  that  it  is  es- 
sential to  a  bill  which  is  negotiable  according  to 
the  custom  of  merchants  that  it  shall  depend  upon 
the  personal  credit  and  responsibility  of  the  par- 
ties whose  names  are  on  it.  Without  such  personal 
credit  and  capacity  to  charge  the  drawer  and 
drawee,  the  bill  is  not  negotiable  according  to  the 
usage  of  merchants.  Mershon  v.  Withers,  1  Bibb, 
5U8. 

An  order  to  pay  a  certain  amount  *'due  me  for 
labor"  is  not  negotiable  because  not  payable  abso- 
lutely, but  out  of  an  alleged  Indebtedness.  Steb- 
bins  V.  Union  P.  R.  Co.  2  Wyo.  71. 

An  order  to  pay  such  amount  as  should  be  col- 
lected is  not  negotiable.    Legro  v.  Staples,  16  Me. 

A  promise  to  pay  **out  of  the  appropriation"  for 
a  public  square  for  a  certain  year  is  not  negotia- 
ble.  Tradesmen's  Nat.  Bank  v.  Qreen,  67  Md.  002. 

An  order  to  pay  the  amount  of  certain  collections, 
which  is  not  certain,  is  not  negotiable.  Fiske  v. 
Witt,  22  Pick.  83. 

A  note  of  a  school  director  to  be  paid  "out  of  any 
funds  due  the  district"  is  not  negotiable.  McGee 
V.  Larramore,  50  Mo.  426. 

An  order  upon  an  express  agent  to  pay  to  a  certain 
person  or  order  a  certain  amount,  **being  the  money 
thatScame  to  your  hands  from  B  to  me,"  is  not  ne- 
gotiable.   Harriman  v.  Sanborn,  48  N.  H.  128. 

An  instrument  drawn  by  city  officers  on  the 
treasurer  to  pay  a  certain  sum  **out  of  local  funds 
when  collected  or  realized  from  tax  sales"  for  grad- 
ing a  street  is  non-negotiable.  Read  v.  Buffalo,  67 
Barb.  626. 

An  order  to  pay  a  certain  amount  from  the  pro- 
ceeds of  a  certain  bond  is  not  negotiable.  Kenney 
V.  Hinds,  44  How.  Pr.  7. 

A  note  payable  out  of  the  maker's  money  that 
-should  arise  from  his  reversion  when  sold  is  not  a 
negotiable  instrument.  Carlos  v.  Fancourt,  6  T.  B. 
483. 

An  order  to  pay  a  certain  sum  out  of  money  to 
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be  received  from  an  Insurance  company  when  col- 
lected is  not  negotiable.  Hamilton  v.  Msrrick,  8 
Ark.54L 

An  order  upon  an  attorney  to  pay  a  certain  sum 
out  of  the  money  to  be  collected  in  a  suit  which  he 
was  conducting  will  not  render  the  drawer  liable 
for  its  payment  in  case  the  drawee  fails  to  make  the 
payment.    Waters  v.  Carleton,  4  Port.  (Ala.)  206. 

An  order  to  pay  money  out  of  instalments  due 
the  drawer  for  work  to  be  done  is  payable  out  of  a 
particular  fund  so  as  to  destroy  its  negotiability. 
Miller  v.  Excelsior  Stone  Co.  1  IlL  App.  278. 

If  the  note  is  to  be  paid  out  of  the  proceeds  of 
the  sales  of  an  agent  it  is  not  negotiable.  Miller  v. 
Poage,  66  Iowa,  96,  41  Am.  Rep.  82. 

An  order  to  pay  a  certain  amount  out  of  the  last 
payment  to  become  due  on  the  house  which  the 
drawer  was  erecting  for  the  drawee,  if  such  amount 
should  be  found  to  be  due  the  payee  upon  the  set- 
tlement between  the  drawer  and  payee  is  not  nego- 
tiable.  Jackman  v.  Bowker,  4  Met.  285. 

An  order  upon  the  government  to  pay  a  certain 
amount  and  charge  to  the  drawer's  account  for 
services  is  not  a  negotiable  bill  of  exchange  be- 
cause, although  not  in  terms  drawn  on  a  particu- 
lar fund,  all  bills  on  the  government  must  be  con- 
sidered as  so  drawn,  and  so  are  within  the  rule  that 
such  bills  are  non-negotiable.  Reeside  v.  Knox,  2 
Whart.  283, 80  Am.  Dec.  247. 

An  order  addressed  to  a  consignee  reading,  "When 
in  funds  from  the  sales  of  produce  in  your  hands" 
pay  to  the  order  of  certain  person,  is  not  negotia- 
ble.  GiUeepie  v.  Mather,  10  Pa.  28. 

That  the  note  to  be  negotiable  must  not  be  paya- 
ble out  of  a  particular  fund  is  recognized  in  Kirk 
V.  Dodge  County  Ins.  Co.  80  Wis.  188, 20  Am.  Rep.  80. 

In  Walker  v.  Ocean  Bank.  lOInd.  247,  the  court 
in  defining  the  word  '*  negotiable  "  states  as  one  of 
the  necessary  elements  that  the  paper  must  not  be 
payable  out  of  a  particular  fund. 

Orders  payable  out  of  particular  fund  not  bilU  of 
exjchanoe. 

Strictly  analogous  to  the  above  cases  are  those 
holding  that  orders  or  promises  payable  out  of  par- 
ticular funds  are^not  bills  of  exchange  or  promis- 
sory notes.  The  question  of  negotiability  was  not 
in  issue  in  many  of  these  cases,  but  the  fact  of  non- 
negotiability  was  involved  in  the  ruling  made. 

An  order  payable  out  of  a  particular  fund  is  not 
a  bill  of  exchange.    Owen  v.  Lavine,  14  Ark.  889; 
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Ford,  41  La.  Ann.  873;  Weill  y.  Trosdair,  42 
La.  Ann.  171. 

Where  said  notes  have  been  acquired  on  the 
faith  of  representations  and  admissions  of  their 
validity  made  by  their  maker,  his  heirs  and 
representatives,  as  well  as  he  himself,  are  ab- 
solutely concluded  and  estopped  from  urging 
any  defense  thereto. 

Oalea  v.  Christy,  4  La.  Ann.  296;  McMasters 
V.  Atchafalaya  B.  d  Bkg.  Co.  1  La.  Ann.  11; 
Burbank  v.  Haas,  9  La.  Ann.  528;  Montague 
V.  Weil,  80  La.  Ann.  50;  Stewart  v.  Mix,  Id. 
1040;  Metix  v.  Martin,  5  La.  Ann.  108;  Armorer 
V.  Case,  9  La.  Ann.  242;  Byrne  v.  Hihernia 
Nat.  Bank,  81  La.  Ann.  81;  Duchess  Kingston's 
Case,  2  Smith,  Lead.  Cas.  8ih  ed.  p.  801; 
Blanchard  v.  Attain,  5  La.  Ann.  868,  52  Am. 
Dec.  594;  Jacobs  v.  Butler,  6  La.  Ann.  274. 
On  petition  for  rehearing. 

On  the  assumption  that  the  notes  were  origi- 
nally issued  to  represent  real  indebtedness  of 
the  exact  amount  called  for  by  the  notes,  Mr. 
Havs  could  validly  secure  the  notes  by  pledge 
of  his  life  policy,  into  whosesoever  hands  they 


might  have  been  transferred.  The  test  of  the 
validity  of  the  pledge  would  simply  be  whether 
the  actual  holder  of  the  notes  had  validly  pur- 
chased them  from  the  original  holder. 

When  A,  to  accomplish  some  purpose  of  his 
own,  by  word  and  deed  induces  B  to  believe 
that  certain  facts  exist,  and  to  act  on  that  be- 
lief, then  neither  A,  nor  his  heirs,  is  permitted 
afterwards  to  show  that  the  facts  were  other 
than  as  A  had  represented. 

Montague  v.  Weil,  80 La.  Ann.  53;  Stewarty. 
Mix,  supra. 

The  rights  of  the  defendants,  as  purchasers 
of  the  Eernan  notes,  are  certainly  as  extensive 
as  the  rights  of  Kernan  himself. 

In  purchasins^  the  Eernan  notes,  the  defend- 
ants acted  for  the  protection  of  their  own  in- 
terest, and  not  for  the  gratuitous  benefit  of 
Hays,  whom  they  had  formerly  represented  in 
another  matter. 

The  circumstances  under  which  Eernan 
acquired  the  notes  were  such  as  to  estop 
Hays  and  his  representatives  from  ever  mak- 
ing an  attempt  to  show  that  the  notes  were  not 


Curie  V.  Beers.  3  J.  J.  Marsh.  170;  Carlisle  v.  Dubree, 
Id.  542;  Van  Vacter  v.  Flack,  1  Smedes  &  M.  898.  40 
Am.  Deo.  100;  Wadlioflrton  v.  Covert,  51  Miss.  681; 
Keliy  V.  BroDson,  26  Minn.  360;  Morton  v.  Naylor 
1  Hill,  588;  Lowery  v.  Stewart,  26  N.  Y.  289,  82  Am. 
Deo.  846;  Richardson  v.  Carpenter,  46  N.  T.  661; 
Atkinson  v.  Manks,  1  Cow.  091;  Cook  v.  Satterlee 
6  Cow.  106, 16  Am.  Dec.  482;  Jolliife  v.  Hlcrgins,  6 
Munf.  8;  Welcb  v.  Mayer,  4  Colo.  A  pp.  446;  Hay- 
dock  V.  Lynch,  2  Ld.  Raym.  1568;  Yeates  v.  Qroves* 
1  Yes.  Jr.  2»0;  Jenney  v.  Herle,  2  Ld.  Raym.  1862.  8 
Mod.  266.  In  that  case  Fortesoue,  J.,  said  that  the 
case  of  Josceline  v.  Laasere,  Fort.  281, 10  Mud.  294, 
817,  was  decided  upon  the  ground  that  it  was  an 
order  to  pay  out  of  a  particular  fund. 

In  Alger  v.  Scott,  64  N.  Y.  14,  the  court  says 
the  oases  in  this  state  from  Peyton  v.  Hallett.  1 
Cal.  Cas.  868,  down  to  Parker  v.  Syracuse,  81  N.  JT- 
876,  hold  that  an  order  payable  out  of  a  specified 
fund  is  not  a  bill  of  exchange. 
.  An  order  upon  a  bank  to  pay  over  a  special  de- 
posit is  not  a  bill  of  ezohange.  Andrews  v.  Har- 
vey, 39  Tex.  128. 

Orders  drawn  by  township  trustees  on  the  treas- 
urer, '^payable  out  of  moneys  anuiug  from  road 
taxes,"  are  not  bills  of  exchangre.  Dyer  v.  Coving- 
ton Twp.  19  Pa.  200. 

An  order  to  pay  **out  of  moneys  in  the  hands  oV^ 
the  drawee  belongrlng  to  the  drawer  is  payable  out 
of  a  particular  fund,  and  is  not  a  negotiable  bill  of 
exchange.    Averett  v.  Booker,  15  Oratt.  165. 

An  order  on  the  state  treasurer  for  the  payment 
of  a  sum  of  money  out  of  the  drawer^s  salary  as  a 
public  officer  when  it  should  become  due  is  not  a 
bill  of  exchange.  Strader  v.  Batchelor,  8  B.  Mon. 
168. 

A  city  order  upon  its  own  treasurer  and  payable 
out  of  a  special  and  designated  fund  is  not  a  nego- 
tiable bill  of  exchange.  Second  Nat.  Bank  v. 
Lansing,  I  Mich.  N.  P.  181. 

An  order  to  pay  on  account  of  the  drawer *s  share 
of  rent  for  a  fishery  which  will  be  due  at  a  certain 
time  is  not  a  bill  of  exchange.  Rice  v.  Porter.  16 
N.  J.  L.  440. 

An  order  to  pay  out  of  the  drawer *s  share  of  an 
estate  is  not  a  bill  of  exchange.  Herbert  v.  Smith, 
1 N.  J.  Eq.  147. 

An  order  to  pay  money  "and  deduct  the  same 
from  my  share  of  the  profits  of  our  partnership^'  is 
not  a  bill  of  exchange.  Munger  v.  Shannon,  61 N. 
Y.251. 

An  order  to  pay  a  certain  amount  and  charge  the 
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same  to  my  account  for  work  done  as  per  contract 
is  not  a  bill  of  exchange.  Ehrichs  v.  De  Mill,  75  N. 
Y.  370.  The  court  says:  ''There  is  some  confusion 
In  the  cases,  but  they  agree  that  the  mere  direction 
as  to  the  means  of  reimbursement  does  not  ordi- 
narily vitiate  the  instrument  as  a  bill  of  exchange.*^ 

A  draft  to  pay  a  certain  sum  ''out  of  the  money 
you  receive  from  F.  6.  for  me"  is  not  a  bill  of  ex- 
change.   Vreeland  v.  Blunt,  6  Barb.  182. 

An  order  drawn  payable  out  of  "S^s  money  as 
soon  as  you  receive  It"  is  not  a  good  bill  of  ex- 
change. Dawkes  v.  Earl  Deloralne.  2  W.  Bl.  782, 3 
Wils.  207. 

An  order  to  pay  a  certain  sum  out  of  the  pro- 
ceeds of  a  judgment  when  collected  is  not  a  bill  of 
exchange.    Gliddon  v.  McKinstry,  28  Ala.  408. 

An  order  to  pay  from  the  proceeds  of  drafts  is 
not  a  bill  of  exchange.  Raigauel  v.  Ayliff,  16  Ark. 
594. 

An  order  upon  attorneys  to  pay  over  a  certain 
sum,  the  proceeds  of  a  claim  against  a  certain  estate^ 
to  a  third  person,  is  not  a  bill  of  exchange.  West 
V.  Foreman,  21  Ala.  400. 

An  order  drawn  by  the  public  printer  upon  the 
state  treasurer  for  a  specific  sum  payable  out  of 
any  scrip  in  the  hands  of  the  treasurer  that  might 
be  due  the  printer  for  public  work  is  not  a  bill  of 
exchange.    Wilamoulcz  v.  Adams,  18  Ark.  12. 

An  order  to  pay  out  of  the  drawer*s  share  of  a 
certain  estate  is  not  a  valid  bill  of  exchange.  Mills 
V.  Kuykendall,  2  Blackf .  47. 

The  turning  point  as  to  whether  the  Instrument 
is  a  bill  of  exchange  or  an  assignment  of  a  particu- 
lar fund  is  whether  it  was  the  intention  of  the  par- 
ties that  the  pasrment  should  be  made  generally  out 
of  a  designated  fund  when  or  as  it  should  accrue,, 
or  whether  the  direction  to  the  drawee  to  pay  was 
intended  to  be  absolute,  and  the  fund  was  men- 
tioned only  as  a  source  ot  reimbursement,  or  an  in> 
struction  as  to  bookkeeping.  Brill  v.  Tuttle,  81  N. 
Y.  467, 87  Am.  Rep.  515. 

A  promise  to  pay  "as  soon  as  I  am  in  posseeaioD 
of  funds  to  do  so,  from  the  estate  of  B,"  is  not  a 
promissory  note.  Wiggins  v.Vaught,  Cheves,  L.  91. 

A  promise  to  pay  out  of  the  net  proceeds  of  ore 
to  be  raised  and  sold  from  an  ore  bed  is  not  a  prom- 
issory note.  Worden  v.  Dodge,  4  Denio,  159, 47  Am. 
Dec.  247. 

A  promise  to  pay  '*out  of  the  first  receipts  of 
stock"  which  the  promisors  control  as  trustees  is 
not  a  promissory  note  which  will  import  a  consid- 
eration.   Wlckersbam  v.  Beers,  20  111.  App.  248. 
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issued  for  full  value  and  in  due  course  of  busi- 
ness. 

Hays  did  not  come  forward  as  a  borrower  of 
money  on  his  own  notes  secured  by  pledge  of 
bis  policy.  He  sedulously  and  successfully 
concealed  the  fact  that  he  received  the  money 
which  tbe  purchaser  of  them  supposed  was 
paid  to  prior  holders  as  the  price  of  the  trans- 
fer. Havs  put  himself  in  the  attitude  of  bein^ 
already  debtor  on  his  notes.  He  represented 
that  the  notes  had  been  issued  for  debts  in- 
curred in  his  canning  business  and  in  specula- 
tions in  cotton  deals.  He  had  the  notes  indi- 
rectly conveyed  to  reputable  lawyers  who 
threatened  to  sue  him.  Then  he  sent  Mordecai 
to  Eernan  to  propose  that  if  Eernan  would 
buy  these  notes,  and  agree  to  hold  them  as  long 
as  Hays  lived,  tbe  life  policy  would  be  pledged 
to  secure  their  ultimate  payment. 

There  was  not  a  single  circumstance  in  all 
this  which  was  calculated  to  arouse  the  slight- 
est suspicion  that  Hays  and  Mordecai  were 
practising  a  deception. 

Enowing  that  the  notes  could  be  validly  se- 


cured for  their  full  amount  by  pledge  of  the 
life  policy,  if  Havs  was  liable,  as  he  said  he 
was,  for  their  full  amount,  Eernan  purchased 
them  on  the  best  terms  he  could  from  the  ap- 
parent owners.  Havs  at  once  executed  tbe 
promised  pledge  of  the  policy. 

The  money  paid  by  Eernan  for  the  notes 
went  to  Hays,  who  was  thus  enriched  to  the 
extent  of  nearly  $8,000  by  the  successful  termi- 
nation of  his  fraudulent  scheme. 

Is  \i  conceivable  that  under  these  circum- 
stances a  court  of  justice  will  permit  Hays,  or 
his  heirs,  to  allege  and  prove  that  the  true  state 
of  facts  was  different  from  what  Hays  repre- 
sented to  Eernan? 

Breaiix,  J.,  delivered  the  opinion  of  the 
court: 

In  April,  1889;  the  late  Harry  D.  Haya 
effected  a  policy  of  insurance  on  his  life  in  the 
Equitable  Life  Assurance  Society  for  the  sum 
of  $50,000.  A  short  lime  after  the  policy  was 
issued,  he  became  afflicted  with  a  mortal  dis- 
In  his  condition  of  ill  health,  and  being 


Anaiogow  rulings. 

Id  some  cases  rulings  have  been  made  which 
strongly  point  towards  the  noo-negotiability  of 
such  instruments,  but  which  did  not  in  fact  di- 
rectly involve  that  question. 

An  order  to  pay  out  of  amount  due  on  contract 
for  erecting  stores  is  conditional.  Hoagland  v, 
Erck,  11  Neb.  680. 

In  Stevens  v.  Hill,  5  Esp.  N.  P.  347,  which  was  an 
action  to  recover  upon  an  acceptance  by  a  navy 
agent  to  pay  money  out  of  tbe  half  pay  of  an  offi- 
cer, tbe  count  on  the  instrument  as  a  bill  of  ex- 
change was  abandoned  at  tbe  trial  under  tbe  objec- 
tion that  it  was  drawn  on  a  particular  fund. 

In  Russell  v.  Powell,  U  Mees.  &  W.  418, 14  L.  J. 
Bzcb.  N.  S.  200,  it  was  held  that  an  order  to  pay 
to  a  certain  person  a  sum  which  was  payable  to 
the  order  of  tbe  drawer  under  order  of  court 
was  not  a  bill  of  exchange  so  as  to  be  subject 
to  the  stamp  act.  But  the  ruling  is  not  placed 
squarely  upon  the  ground  that  the  order  was  to  be 
paid  out  of  a  particular  fund. 

An  order  to  pay  a  certain  amount  on  account  of 
freight  of  a  certain  sbip  was  held  not  to  be  a  bill  of 
exchange,  in  Banbury  v.  Lisset,  2  Strange,  1211,  on 
tbe  ground  that  it  was  not  stated  to  be  for  value 
received.  But  the  chief  Justice  said  that  he 
thought  it  was  bad  because  of  being  a  direction  to 
pay  out  of  a  particular  fund. 

In  Josoeline  v.  Laesere,  Fort.  281, 10  Mod.  294, 317, 
a  Judgment  In  favor  of  plaintiff  upon  an  instru- 
ment directing  payment  out  of  the  drawer^s 
"growing  subsistence"  was  reversed.  It  was  in- 
sisted for  defendant  tbat  tbe  instrument  was  no 
bill  of  exchange,  and  the  chief  Justice  said:  '*Tiie 
Instrument  looks  more  like  an  autbority  than  a  bill 
of  exchange."  But  tbe  question  was  not  ex- 
pressly decided  in  tbe  case. 

In  Odiome  v.  Odiome,  5  N.  H.  816,  the  court  says 
that  in  Massachusetts  tbe  custom  has  always  been 
to  declare  upon  notes  payable  out  of  a  particular 
fund  in  the  same  manner  as  upon  casb  notes  strictly 
negotiable,  and  that  tbat  practice  was  proper  in 
New  Hampshire.  But  tbe  question  tbere  turned 
upon  tbe  necessity  of  alleging  a  consideration, 
and  not  upon  the  negotiability  of  the  instrument. 

An  order  drawn  in  express  terms  for  a  particu- 
lar fund  will  operate  as  an  assignment  of  the  tund, 
but  it  will  not  possess  all  tbe  characteristics  of  a  bill 
of  exchange.  Cowperthwaite  v.  Sheffield,  1  Sandf. 
416. 

In  Capron  v.  Capron,  44  Vt.  410,  a  promise  to  pay 
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in  one  year,  "and  if  tbere  is  not  enough  realized  by 
good  management  in  one,  to  have  more  time  to  pay 
in  tbe  manufacture  of  the  plaster  bed  on  Stearn^s 
land,"  was  held  to  be  a  negotiable  note,  and  not  to 
be  payable  in  property,  although  the  objection 
tbat  it  was  payable  out  of  a  particular  fund  does 
not  seem  to  have  been  raised. 

Money  payable  absolutely. 

If  the  money  is  payable  absolutely  the  mere  fact 
that  a  fund  is  mentioned  in  connection  with  the 
payment  will  not  necessarily  make  the  paper  non- 
negotiable.  In  many  cases  the  fund  is  mentioned 
merely  as  a  source  for  reimbursement  or  for  some 
other  purpose  which  does  not  limit  the  source  of 
payment  to  the  fund.  In  such  cases  the  negotia- 
bility will  not  be  affected. 

A  note  which  is  payable  absolutely  at  a  certain 
date  is  not  made  non-negotiable  by  the  fact  that  it 
contains  a  provision  that  it  may  be  paid  before  if 
the  amount  is  obtained  from  tbe  sale  of  a  certain 
machine.  Ernst  v.  Steckman,  74  Pa.  18,  15  Am. 
Rep.  542. 

An  order  to  a  city  treasurer  to  pay  a  certain  sum 
of  money  and  '^charge  to  the  Bedford  road  assess- 
ment" is  a  negotiable  bill  of  exchange.  Kelley  v. 
Brooklyn,  4  Hill,  268. 

A  draft  by  a  city  officer  upon  the  treasurer  for  a 
certain  amount  to  be  paid  on  a  certain  date,  and 
directing  that  the  amount  **be  charged  to  his  sal- 
ary" for  the  quarter  then  ending,  is  a  negotiable 
paper.    Carran  v.  Little,  40  Ohio  St.  897. 

An  order  to  pay  money  as  tbe  drawer^s  quarterns 
half  pay  by  advance  on  a  day  before  it  wUl  be  due 
is  a  bill  of  exchange.  Mackleod  v.  Snee,  2  Ld. 
Raym.  1481. 

A  promise  to  pay  a  certain  amount,  ''being  a  por- 
tion of  value  as  under  deposited  in  security  for  the 
payment  hereof,"  is  a  good  promissory  note,  since 
it  is  to  be  paid  at  all  events,  although  the  payment 
is  to  be  taken  primarily  from  the  security  depos- 
ited as  collateral.  Haussoullier  v.  Hartsinck,  7  T. 
R.  788. 

An  unconditional  promise  to  pay  money  on  a 
certain  day  is  not  deprived  of  its  character  as  a 
promissory  note  by  being  followed  by  a  recital  that 
the  maker  has  received  a  lot  of  cattle  of  the  payee 
upon  which  a  lien  is  given,  and  tbe  provision  for  a 
forfeiture  in  case  the  note  is  not  paid  within  twenty 
days  after  a  sale  of  the  cattle.  Laird  v.  Warren,  9S 
111.  204. 

A  draft  to  pay  a  certain  sum,  ''amount  due  me 
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without  means,  he  applied,  on  the  25th  of  Au- 
gust, 1889,  to  a  practicing  attorney  for  money 
to  pay  the  premium  of  insurance  on  said  policy 
about  to  knature.  The  premiums  paid,  inter- 
est thereon,  and  fees  charged,  amounted  to 
about  $5,700.  To  secure  this  amount,  the  late 
Harry  D.  Hays  made  an  assignment  of  the 
policy  to  the  attorney,  H.  L.  Lazarus,  acting 
for  a  client  who  loaned  the  amount,  and  trans- 
ferred notes,  the  latter  amounting  to  more  than 
$30,000.     He  (Hays)  became  displeased,  and 


called  at  defendants'  office,— sought  their  ad- 
vice. They  prepared  his  petition,  in  Decem- 
ber, 1890,  to  the  court,  for  judgment  to  annul 
and  set  aside  the  assignment  he  had  made  of 
this  policy,  and  the  deliveir  of  the  notes,  in 
which  he  in  substance  alleged  that,  being 
pressed  for  funds,  and  his  health  not  permit- 
ting him  to  work  and  support  his  family,  he 
had  applied  to  the  attomev,  Lazarus,  in  Au- 
gust, 1889,  to  whom  he  afterwards  assigned 
his  policy,  for  an  advance  in  money,  and  for  a 


for  carrsring  mail,"  is  not  on  a  particular  fund,  but 
is  a  bill  of  exchange.  Defee  v.  Smith,  48  Ark.  221. 
The  court  says  the  reference  Id  the  draft  to  the 
amount  due  the  drawer  for  mail  service  is  merely 
an  Indtcation  to  the  drawee  how  to  reimburse  him- 
self, or  to  show  to  what  account  It  should  be 
charged.  Such  a  statement  as  to  a  particular  fund 
does  not  vitiate  the  bill. 

Mentioning  a  fund  from  which  the  drawee  is  to 
be  reimbursed  will  not  make  the  Instrument  non- 
negotiable.    Ck>ur8in  v.  Lediie,  81  Pa.  606. 

An  order  to  pay  money  "and  take  the  same  out 
of  our  share  of  the  grain"  is  not  payable  out  of  a 
particular  fund,  and  is  negotiable.  Ck)rbett  v. 
Clark,  46  Wis.  403, 80  Am.  Rep.  768. 

A  note  payable  as  fast  as  the  money  can  be  col- 
lected on  a  contract,  and  if  not  so  collected  to  be 
paid  in  four  yean,  is  not  payable  out  of  a  fund  in 
such  sense  as  to  be  non-negotiable.  Smith  v.  Ellis, 
29  Me.  422: 

An  order  to  pay  a  certain  sum  and  charge  same 
against  whatever  amount  may  be  due  me  for  my 
share  of  fish  caught  on  board  a  certain  vessel  is  an 
order  for  payment  of  money  absolutely,  and  is  not 
limited  to  the  sum  mentioned,  so  that  it  is  nego. 
tiable.    Redman  v.  Adams,  51  Me.  483. 

That  a  lien  is  given  by  the  note  on  property  for 
the  amount  due  does  not  make  it  non-negotiable. 
Collins  V.  Bradbury,  64  Me.  87. 

The  mention  in  the  bill  of  collateral  security 
which  is  pledged  for  its  payment  will  not  render  it 
non-negotiable.  Arnold  v.  Kock  River  Valley 
Union  R.  Ck>.  5  Duer,  207. 

Giving  collateral  security  for  the  note,  and  in- 
serting a  provision  in  the  note  that  upon  default 
of  payment  it  may  be  sold  to  raise  the  amount 
necessary  for  payment,  does  not  make  it  non-nego- 
tiable.   Knipper  v.  Chase,  7  Iowa,  146. 

A  note  is  negotiable  which  states  that  it  is  pay- 
able as  soon  as  it  can  be  realized  on  property  that 
day  purchased,  ^'which  is  to  be  paid  in  the  course 
of  the  season  now  coming.**  Cota  v.  Buck,  7  Met. 
688, 41  Am.  Dec.  464. 

The  statement  of  the  origin  of  the  debt,  as  the 
purchase  of  a  wagon,  does  not  make  the  note  pay- 
able out  of  a  particular  fund.  Wells  v.  Brigham,  6 
€ush.  6,  52  Am.  Dec.  760. 

The  fact  that  the  draft  contains  the  direction  to 
charge  the  draft  to  a  particular  account  does  not 
make  it  payable  out  of  a  particular  fund  so  as  to 
make  it  non-negotiable.  Whitney  v.  Eliot  Nat. 
Bank,  137  Mass.  361,  60  Am.  Rep.  816. 

A  statement  on  a  note  given  for  insurance  pre- 
miums, of  the  fact  that  it  is  on  a  certain  policy,  does 
not  make  the  note  refer  to  any  fund  out  of  which 
it  is  to  be  paid.  Taylor  v.  Curry,  109  Mass.  86, 12 
Am.  Rep.  661. 

The  fact  that  the  note  promises  to  pay  a  certain 
amount,  ^'profits,"  with  interest,  docjs  not  make  it 
payable  out  of  a  particular  fund.  Matthews  y. 
Crosby,  66  N.  H.  a. 

In  Shaver  v.  Western  U.  Teleg.  Co.  67  N.  Y.  450, 
an  order  to  pay  a  certain  sum  of  money  and 
'^charge  the  same  to  my  salary  account**  was  treated 
as  a  bill  of  exchange. 

The  mere  mention  of  a  fund  in  a  draft  does  not 
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necessarily  deprive  it  of  the  character  of  negotia- 
ble paper;  it  is  only  where  there  is  a  direction,  ex- 
press or  implied,  to  pay  it  from  the  fund,  and  not 
otherwise,  that  it  will  have  that  effect.  Schmlttler 
V.  Simon,  101 N.  Y.  664.  64  Am.  Rep.  787. 

A  statement  in  a  city  order  that  it  is  payable  ^out 
of  any  fund  belonging  to  the  city  not  before 
specifically  appropriated,**  and  ^'chargeable  to  gen- 
eral city  funds,**  does  not  make  it  non-negotiable. 
BuU  V.  Sims,  28  N.  Y.  570. 

An  order  to  pay  money  **on  account  of  moneys 
advanced  by  me**  is  not  an  order  to  pay  out  of  a 
particular  fund ,  and  if  in  proper  form  is  negotiable. 
Griffin  y.  Weatherby,  L.  R.  8  Q.  B.  768,  87  L.  J.  Q.  B. 
N.  S.  280, 18  L.  T.  N.  S.  881,  9  Best  &S.  728. 

The  fact  that  a  note  payable  at  a  certain  time 
states  that  it  may  be  paid  before  if  the  amount  is 
obtained  from  a  certain  source  does  not  make  it 
non- negotiable.  Walker  v.  Woollen,  64  Ind.  164, 28 
Am.  Rep.  689:  Charlton  v.  Reed,  61  Iowa,  166. 

The  mere  fact  that  the  drawer  states  that  he  will 
credit  the  drawee*B  note  to  the  drawer  the  amount 
of  the  draft  will  not  make  the  draft  one  on  a  par- 
ticular fund  so  as  to  destioy  its  negotiability. 
Early  v.  McCart,  2  Dana,  414. 

A  bill  drawn  for  a  certain  sum  **on  account  of 
the  subsistence  of  the  army**  is  not  payable  out  of 
a  particular  fund  so  as  to  make  it  non-negotiable. 
Bank  of  Kentucky  v.  Sanders,  8  A.  K.  Marsh.  184, 13 
Am.  Deo.  149.  The  court  says  if  the  bill  is  made 
payable  out  of  a  particular  fund,  yet,  if  that  fund 
fs  mentioned  as  merely  directory  to  the  drawee  oat 
of  what  funds  he  is  to  reimburse  himself,  and  the 
fund  itself  is  certain  and  not  so  doubtful  as  to  ren- 
der It  uncertain  when  the  bill  is  to  be  paid,  if  ever. 
It  is  still  a  good  bill. 

The  insertion  in  the  note  of  the  words,  *'out  of  any 
property  I  may  possess,**  does  not  make  the  pay- 
ment oondiUonaL  Chiokering  v.  Greenleaf,  6  N. 
H.  61. 

A  note  paynble  *'out  of  and  from  my  separate  es- 
tate** is  not  payable  out  of  a  particular  fund  so  as 
not  to  be  a  good  promissory  note.  SklUen  v.  Blch- 
mond,  48  Barb.  428. 

So,  making  the  note  of  a  married  woman  a  charge 
on  her  separate  estate  will  not  make  it  non-nego- 
tiable.   Loomis  v.  Ruck,  14  Abb.  Pr.  N.  &  886. 

Draft  aoairut  corulonmentA. 

The  question  of  the  drawing  of  bills  against  con- 
sign ments  to  factors  does  not  come  strictly  within 
the  rule  as  to  drafts  payable  out  of  particular  funda, 
because  they  are  generally  drawn  and  accepted 
generally,  although  they  may  state  that  they  are 
drawn  against  consignments.  In  Inman  v.  Clare, 
Johns.  V.  C.  (Eng.)  760,  6  Jur.  N.  S.  89,  a  bill  of  that 
character  is  considered,  and  it  was  held  that  the 
consignment  was  liable  for  its  payment  in  the  hands 
of  an  indorsee.  But  it  does  not  seem  to  have  been 
suggested  that  the  bill  was  not  negotiable. 

However,  It  has  been  held  that  an  order  to  pay  a 
certain  amount  "out  of  the  proceeds  of  cattle  to  be 
sold  for  my  account  when  the  same  shall  be  re- 
ceived by  you**  is  not  a  bill  of  exchange.  Kinney 
V.  Lee,  10  Tex.  156.  H.  P.  P. 
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fnonthly  stipend  of  $200,  to  enable  him  to  sup- 
port his  family;  that  lie  was,  he  says,  imposed 
upon,  and  the  monthly  allowance  was  not  In- 
serted as  one  of  the  conditions  of  the  assign- 
ment, although  he  had  been  led  to  believe  it 
was.  In  the  petition  prepared  for  Hays  by  the 
•defendants,  in  December,  1690,  he  alleged  that 
the  total  amount  advanced  was  only  $4,150, 
for  which  the  attorney  received  notes  to  the 
amount  of  $84,000.  the  deed  of  trust,  and  the 
assignment  of  the  policy  of  insurance;  that 
Bright's  disease,  from  which  he  was  sufferiuff, 
was  agonizing  and  torturing,  impairing  his 
health,  enervating  his  mind  and  body,  and 
rendering  him  incapable  of  correctly  under- 
standing the  nature  and  tenor  of  the  docu- 
ments aod  notes  submitted  to  him  for  signa- 
ture; that  these  assignees,  Lazarus  &  Wail, 
had  no  interest  in  his  life  at  the  time  of  the 
assignment;  that  the  execution  of  the  deed  of 
trust  and  notes  by  said  Hays,  for  the  excess 
beyond  the  amount  actually  advanced  to  him, 
to  wit,  $4,150,  with  interest  from  September 
4,  1889,  was  a  wagering  policy,  and  said  Weiss 
&  Co.  and  said  Lazarus  were  in  equity  and 
good  conscience  only  entitled  to  the  advances 
made  thereon.  The  assignee.  Judge  Lazarus, 
attorney,  prior  to  any  suit,  consented  to  can- 
cel the  assignment  and  surrender  the  notes 
upon  the  pavment  of  the  sum  already  men- 
tioned as  claimed  by  him.  In  December, 
1890,  the  defendants  advanced  him  the  amount 
required  to  effect  the  compromise  with  the 
said  assignee.  The  services  of  defendants 
here  as  attorneys  for  obtaining  a  relinquish- 
ment of  all  claims  under  this  assignment,  and 
effecting  the  compromise,  was  fixed  at  $5,000. 
In  consideration  of  the  advance  made  to  en- 
able him  to  pay  Lazarus,  attorney,  and  the 
fee  of  $5,000  due  to  defendants,  the  late  Harry 
D.  Hays  transferred  and  assigned  to  the  de- 
fendants his  title  and  interest  in  the  policy  he 
held  at  the  time.  Prior  to  this  assignment,  he 
had  executed  a  number  of  notes,  payable  on 
demand,  amounting  in  the  aggregate  to  $19,- 
472.  They  were  placed  by  the  maker.  Hays, 
in  the  hands  of  several  persons,  his  friends, 
and  they  were  treated  by  him  as  if  he  had  re- 
ceived consideration  for  them,  although  he  had 
not.  Under  his  instructions,  these  notes  were 
placed  by  the  respective  holders  in  the  hands 
of  different  attornevs  for  collection  or  sale. 
They  were  acquired,  by  a  practitioner  at  the 
bar,  for  less  than  50  cents  on  the  dollar  of  their 
face  value.    Afterwards,  to  wit,  on  March  3, 

1890,  he,  the  maker.  Hays,  executed  and  de- 
livered to  the  holder  of  these  notes,  Fereus 
Kernan,  a  document  admitting  their  binding 
character,  and  assigning  his  life  insurance 
policy  to  secure  their  payment.     In  February, 

1891,  the  said  assignee  of  these  notes  was  a 
parly  to  an  authentic  deed,  fixing  his  interest 
in  the  policy  securing  the  notes  held  by  him  at 
two  fifths,  and  the  remaining  three  fifths  to  the 
<iefendant8,  and  thereby  Hays  secured  time. 
After  the  transfer,  he  (Hays)  admitted  that  the 
notes  were  held  as  Just  stated.  Another  note 
was  subsequently  executed  by  Hays  and  placed 
in  circulation.  It  found  its  way  into  the  hands 
of  an  attorney  who  threatened  to  bring  suit, 
and  to  seize  and  have  sold  the  insured's  interest 
in  the  policy.  This  note,  among  the  number, 
we  identify  as  the  "Darton  Note."  On  the 
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10th  day  of  January.  1891,  the  defendants  pur- 
chased these,  the  Eeman  notes,  for  about 
$11,175,  and  the  holder  surrendered  to  them 
the  life  policy  of  $50,000,  and  from  that  time 
the  defendants  were  in  full  possession.  With 
interest,  the  amount  collected  was  $50,125. 
The  following  are  credits  admitted  by  the 
plaintiff: 

By  oash  paid  first  awignee $  6,728  62 

'•     "       "     for  $19,472.18  of  Hays'  notes  11,176  00 
Cash  advanced   to  and  forjacoount  of 

^Hays 14,770  00 

Cash  paid  for  the  Darton  note ^113  36 

Cash  deposited  in  recristry  of  court  to  the 

credit  of  the  successioo  of  Hays 3,428  57 

Total  interest  account  ad  mitted  is 4,378  56 

Twoitems 25  00 

Total  credits $46,574  19 

Balance  claimed  as  due  at  the  time  of 
statement $  4,560  81 

The  defendants  claimed  at  least  one  amoimt 
additional,  paid  by  them,  we  do  not  find,  and 
which,  if  not  already  credited,  we  think  should 
be  carried  to  their  credit,  viz.,  $500  paid  attor- 
ney's fee  in  suit  to  collect  the  policy.  The 
facts  in  regard  to  the  assignment— the  first  in 
order  of  date — are,  as  alr^y  stated,  that  after 
the  party  (Lazarus)  sued  for  the  policy  had  ex- 
pressed williogness  to  surrender  the  policy  as- 
signed to  him,  for  the  amount  the  assignor 
(Hays)  was  willinc:  to  pay,  he  did  not  have  the 
amount  required.  It  was  then  that  the  defend- 
ants made  an  advance  which  amounted,  with 
their  fee,  not  contested,  to  more  than  $11, (KX). 
To  that  amount  the  plaintiff  does  not  question 
the  validity  of  the  transfer.  The  complaints 
relate  principally  to  the  notes,  identified  as 
the  Keman  notes,  and  the  note  held  by  Dar- 
ton, all  subsequently  transferred  to  defendants 
bv  the  respective  holders.  As  to  these,  it  is 
alleged  that  they  were  issued  without  consid- 
eration, and  that  defendants  acquired  them 
with  full  knowledge  of  all  the  circumstances 
under  which  they  were  issued.  The  record 
discloses  that  a  dissension  arose  between  the 
defendants  and  the  assignee.  F.  Eeman, 
Esq.  The  former  contended  that  the  latter 
should  pay  40  per  cent  and  they  60  per  cent  of 
the  premiums.  The  defendants  finally  offered 
to  sell  their  interest  to  Eeman.  He  stated  that 
his  means  did  not  permit  him  to  buy,  and  he, 
in  turn,  made  a  proposition  to  self  to  them, 
which  they  accepted,  and  after  some  delay  the 
sale  was  completed.  They  five,  as  the  reason  for 
making  this  purchase  of  these  notes,  that  they 
had  disbursed  a  large  amount  for  Hays,  some 
$11,100,  and  that  their  object  was  to  get  posses- 
sion of  the  policy.  They  testified  that  the  state- 
ment to  them  by  Eernan,  the  holder,  and  by 
Hays,  and  by  Mordecai,  who  acted  for  Hays 
in  negotiating  these  notes,  was  that  they  were 
notes  representing  debts  which  Hays  had  con- 
tracted while  he  was  in  some  canning  factory 
business,  in  which  be  failed,  and  that  Eernan, 
the  holder,  had  purchased  these  notes  from 
different  creditors  who  held  them  from  Hays. 
The  transferrer  of  these  notes,  Eernan,  at  the 
same  time  transferred  to  the  defendants  his  in- 
terest in  the  assignment  of  the  life  insurance 
policy.  In  these  assignments  no  mention  was 
made  of  premiums,  or  of  the  necessity  of  mak- 
ing provision  for  their  payment.    It  was  mani- 
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fest  that  the  insured  was  unable  to  pay  them, 
and  that,  to  keep  the  policy  alive,  the  assignee 
would  have  to  pay  the  premiums  as  they  be- 
came due.  During  the  life  of  the  policy,  from 
the  spring  of  1889  to  March  80.  1894,  five  an- 
nual premiums,  each  $2,450,  in  amount,  aggre- 
gating $12,250,  were  paid  by  the  assignee. 
Not  a  cent  was  paid  by  the  insured.  Hays.  It 
appears  of  record  that  the  defendants  were 
aware  of  the  extreme  illness  of  the  insured, 
Havs,  and  of  the  mortal  nature  of  his  disease, 
and  that  he  had  no  property  or  resource  of  any 
kind,  save  his  life  policy.  Subsequently  his 
health  improved,  and  it  was  reported  that  he 
had  recovered  from  the  severe  attack  which 
physicians  had  pronounced  incurable.  The 
improvement  was  temporary.  In  March,  1894, 
he  died,  leaving  a  will  containing  the  follow- 
ing: "There  are  some  outstanding  notes 
against  which  I  request  my  wife  to  pay  as  the 
law  directs."  These  were  the  notes  held  by 
the  defendants,  regarding  which  one  of  the 
defendants  testified  as  follows: 

Q.  Was  there  any  agreement  between  your- 
self and  Mr.  Hays  as  regards  the  amount  that 
you  should  claim  under  the  pledge  of  the  pol- 
icy to  you  on  those  notes  that  you  acquired 
from  Keman? 

A.  Well,  we  understood  that  we  were  to 
claim  the  full  amount  of  the  notes,  and  thev 
were  to  be  payable  out  of  the  policy  after  his 
death, — an  uncertain  event,  it  is  true. 

Judgment  was  pronounced  for  the  defend- 
ants, rejecting  plaintiff's  demand.  The  plain- 
tiff prosecutes  this  appeal. 

The  transactions  whereby  the  defendants  be- 
came the  owners  of  these  claims  were  open 
and  direct.  There  was  no  disposition  mani- 
fested to  take  undue  advantage.  They  were 
endeavoring  in  a  legitimate  manner  to  protect 
their  interest,  and  evidently  believed  that  the 
maker  of  the  notes,  Hays,  had  received  ad- 
equate value.  In  the  act  of  compromise  an- 
nulling the  first  assignment  made  of  the  policy 
by  the  insured,  there  is  reference  to  the  claim 
here,  general  in  terms,  it  is  true,  yet  suflacient 
to  excite  and  put  on  inquiry.  Direct  and  ex- 
press notice  is  not  always  indispensable  to  take 
notes  out  of  the  pale  oi  commercial  law  and 
cut  off  the  equities.  When  the  circumstances 
are  such  as  to  bring  a  particular  case  under  the 
operation  of  that  rule,  the  maker  of  the  note 
is  legally  entitled  to  insist  upon  its  application 
regardless  of  the  question  of  actual  knowledge 
on  the  part  of  the  purchaser  of  the  note. 

We  pass  to  the  next  ground  urged.  The  de- 
fendants cannot  take  more  than  their  invest- 
ments from  the  life  insurance  policy.  It  is  but 
justice  to  state  that  the  transactions  in  regard 
to  the  policy  were  intended  by  the  defendants 
to  be  fair  and  just.  Owing  to  favorable  cir- 
cumstances, about  $29,000  has  been  realized 
by  the  succession,  for  which  no  actual  value 
was  paid  by  the  insured.  There  has  been  con- 
siderable discussion  and  diversity  of  judicial 
opinion  upon  the  subject  here  involved.  The  de- 
fendants refer  to  several  decisions  holding  that 
a  valid  policy  of  insurance  effected  by  one  upon 
his  life  is  assignable  like  any  ordinary  chose 
in  action,  and  they  contend  tnat,  as  holders  of 
the  notes  of  the  insured  prior  to  maturity,  they 
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had  an  interest  in  the  whole  policy.  In  regard 
to  the  first  proposition:  In  our  view,  if  a  policy 
is  Invalid  when  taken  out  by  one  who  has  no 
interest  in  the  life  of  the  assured,  the  assign- 
ment of  a  policy  to  one  without  interest  is 
equally  Invalid.  The  reason  for  holding  the 
former  invalid  should  invalidate  the  latter. 
Mr.  Justice  Field  in  Wamock  v.  Davis,  104  U. 
S.  779,  26  L.  ed.  927,  as  organ  of  the  court, 
upon  that  subject  said:  *'It  is  not  easy  to  de- 
fine with  precision  what  will  in  all  cases  con- 
stitute an  insurable  interest.  ...  It  may 
be  stated,  generally,  however,  to  be  such  an 
interest,  arising  from  the  relations  of  the  party 
obtaining  the  insurance,  either  as'  creditor  of 
or  surety  for  the  assured,  or  from  the  ties  of 
blood  or  marriage  to  him,  as  will  justify  a  rea- 
sonable expectation  of  advantage  or  benefit 
from  the  continuance  of  his  life.  It  is  not  neces- 
sary that  the  expectation  of  advantage  or  ben- 
efit should  be  always  capable  of  pecuniary  esti- 
mation; for  a  parent  has  an  insurable  interest 
in  the  life  of  his  child,  and  a  child  in  the  life  of 
his  parent,  a  husband  in  the  life  of  his  wife^ 
and  a  wife  in  the  life  of  her  husband.  .  .  . 
But  in  all  cases  there  must  be  a  reasonable 
ground,  founded  upon  the  relations  of  the  par- 
ties to  each  other,  either  pecuniary  or  of  blood 
or  affinity,  to  expect  some  benefit  or  advantage 
from  the'continuance  of  the  life  of  the  assured.  "^ 
These  principles  have  been  reannounced  in 
subsequent  cases.  Conneetieut  Mut.  L.  Ins. 
Co,  V.  Luehs,  108  U.  8.  503,  27  L.  ed.  801; 
Cammack  v.  L&uds,  82  U.  S.  15  Wall.  643,  21 
L.  ed.  244;  Mutual  L.  Ins,  Co,  v.  Armstrong^ 
117  U.  S.  597,  29  L.  ed.  999.  In  the  last  case, 
the  learned  justice  said  ''that  an  assignment  of 
the  policy,  to  be  valid,  must  be  made  for  val- 
uable consideration.''  In  the  following  cases, 
the  decisions  of  the  Supreme  Court  of  the 
United  States  have  been  followed :  Stevens  v. 
Warren,  101  Mass.  564;  Cooper  v.  Shaeffer 
(Pa.)  11  Atl.  548;  RoUer  v.  Moore,  86  Va.  512,. 
6  L.  R.  A.  136,  and  authorities  cited.  Reason- 
ing from  the  premises  of  the  defendants,  these 
decisions  do  not  apply.  They  claim  that  they 
were  creditors  for  the  whole  amount  for  which 
the  assignment  was  made,  and  plead  the  face 
value  of  their  notes.  But.  in  our  opinion,, 
while  they  have  a  right  to  their  fee,  advunces. 
and  interest,  they  are  without  the  benefit  of 
the  law  applying  to  negotiable  instruments 
prior  to  maturity.  It  is  true  that,  technically, 
these  notes  were  delivered  prior  to  maturity,, 
but  they  were  payable  on  demand.  The 
maker  had  informed  the  defendants  that  he 
was  much  pressed  for  payment  by  the  holders. 
They  were  held  for  collection  from  the  proceeds 
of  the  policy,  and  all  the  transactions  were  di- 
rected to  the  collection  to  be  made  from  the 
policy,  audit  is  conceded  that  this  was  all  that 
the  holders  expected  to  realize.  Where  a  note 
is  made  for  a  special  purpose,  or  taken  to  be 
collected  exclusively  from  a  policy  of  insur- 
ance, under  the  circumstances  of  this  case,  we 
Uiink  it  is  taken  out  of  the  rule  which  governs 
negotiable  instruments,  in  so  far  as  relates  to 
the  equities.  The  defendants  are  entitled  ta 
their  fees,  and  to  all  they  have  advanced,  and 
all  they  have  paid  for  the  claim  they  hold,  and 
interest  Their  demand  for  the  remainder, 
after  these  will  have  been  paid,  is  rejected. 
It  is  therefore  ordered,  adjudged^  and  decreed 
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that  the  judgment  appealed  from  he  reversed, 
annuUed  and  avoided.  It  is  further  ordered 
adjudged,  and  decreed  that  plaintiff  recover 
Judgment  for  the  sum  of  $50,125,  less  all  ad- 
vances, also  amounts  paid  as  transferees  of 
the  notes,  and  fee  and  interest,  as  already  stated, 
and  that  the  case  be  remanded  to  the  district 
court,  and  a  judgment  entered  in  accordance 
with  this  decree.  The  defendants  and  appel- 
lees to  pay  costs  of  both  courts. 

Watkins,  J.,  dissenting.  Filed  April  20, 
1896: 

Notwithstanding  I  concurred  in  the  opinion 
and  decree  of  the  court  when  first  rendered, 
more  mature  deliberation  upon  the  questions 
involved  has  influenced  me  to  believe  that  the 
€Dd8  of  justice  would  be  best  subserved  by  an 
affirmance  of  the  judgment  of  the  district  court 
in  favor  of  the  defendants. 

Two  propositions  are  presented  for  our  con- 
sideration in  reaching  a  conclusion  in  this  case, 
viz, :  (1)  Whether  or  not  a  policy  of  life  insur- 
ance which  is  made  payable  to  the  insured,  his 
heirs  and  legal  representatives,  is  a  good  com- 
mercial collateral  security.  (2)  And,  if  it  is 
not,  whether  the  defendants  acquired  the 
Kernan  notes  under  circumstances  warranting 
the  recovery  of  their  face  value  from  the  suc- 
cession of  Hays,  as  maker  thereof. 

If  such  a  policy  of  insurance  is  a  good  com- 
mercial collateral,  such  as  the  deceased  had  a  le- 
gal right  to  pledge  to  a  stranger,  defendants,  as 
third  holders  of  his  commercial  obligations, 
necessarily  occupy  just  as  favorable  a  situation 
as  the  first  taker;  but,  if  not,  have  not  the  de- 
fendants the  right  to  recover  from  the  succes- 
sion of  the  maker  the  face  value  of  those  notes, 
Independently  of  the  pledge  of  the  insurance 
policy,  they  being  ordinary  creditors  of  thede- 
ceasea  on  that  score?  The  transaction,  simply 
stated,  is  as  follows,  viz.:  In  March,  1891,  the 
defendants  purchased  from  Fergus  Kernan  six 
notes  which  Hays  had  issued  and  theretofore 
placed  upon  the  market,  aggregating  in  amount 
$19,472.18,  for  the  price  of  $11,175,  whereby 
Kernan  was  fully  reimbursed  his  outlay;  and 
the  defendants  took  his  place  in  the  contract 
with  Hays,  the  policy  of  insurance  on  Hays's 
life  being  thereto  annexed  as  collateral  security. 
The  defendants  kept  the  premiums  paid  up, 
and  the  policy  in  force,  during  the  lifetime  of 
the  insured,  and  at  his  death  they  collected  the 
full  amount  from  the  company;  and  on  settle- 
ment with  the  plaintiff,  representing  the  suc- 
cession, they  claim  the  riirht  to  retain  the  full 
amount  of  said  notes.  This  demand  of  the 
defendants  is  resisted  by  the  widow  on 
the  ground  that  the  transaction  between 
them  and  her  deceased  husband  was  of  the 
character  of  a  wagering  contract,  which  is 
not  enforceable  in  law,  beyond  the  limit 
necessary  for  their  full  reimbursement  from 
the  avails  of  the  policy.  This  theory  was 
adopted  by  the  court  in  its  opinion,  on  the  au- 
thoritv  of  the  following  cases,  viz. :  Warnock  v. 
Dacis\  104  U.  8.  779,  26  L.  ed.  926;  Connecti- 
cut Mut.  L.  Ins.  Co,  V.  Luchs,  108  U.  8.  508, 
27  L.  ed.  801;  Cammaek  v.  Lewis,  82  U.  S.  15 
Wall.  643,  21  L.  ed.  244;  Mutual  L.  Ins,  Co. 
V.  Armstrong,  117  U.  S.  597,  29  L.  ed.  999; 
Sterens  v.  Warren,  101  Mass.  564;  Cooper  v. 
Shaeffer  (Pa.)  11  Atl.  548;  Roller  v.  Moore,  86 
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Va.  512,  6  L.  R.  A.  186.  And  the  opinion  an- 
nounces the  conclusion  of  the  court  to  be  that 
where  a  note  is  made  for  a  special  "purpose, 
or  taken  to  be  collected  exclusively  from  a 
policy  of  insurance,  under  the  circumstances 
of  this  case,  we  think  it  is  taken  out  of  the  rule 
which  governs  negotiable  instruments,  in  so 
far  as  relates  to  the  equities.  The  defendants 
are  entitled  to  their  fees,  and  to  all  they  have 
advanced,  and  all  they  have  paid  for  the  claim 
they  hold  and  interest.  Their  demand  for  the 
remainder,  after  these  will  have  been  paid,  is 
rejected." 

1  have  examined  with  care  the  cases  of  War- 
nock V.  Davis  and  Cammciek  v.  Leutis, — the 
others  I  could  not  find  by  the  references  given, 
— and  my  conclusion  is  that  they  are  not  ap- 
plicable to  the  case  at  bar.  The  distinguishing 
feature  of  the  case  of  Warnock  v.  Davis  is  that 
the  engagement  between  the  party  insured  and 
the  trust  company  antedated  the  issuance  of  the 
policy  of  insurance,  and  the  insured  assigned 
the  policy  to  the  trust  company  on  the  date  of 
its  issuance,  less  one  tenth,  which  he  retained; 
and  the  supreme  court  very  correctly  held  that 
"such  a  policy  would  constitute  what  is  termed 
a  wager  policy,  or  a  mere  speculative  contract 
upon  the  life  of  the  assured,  with  a  direct  in- 
terest in  its  termination."  The  point  made 
and  decided  in  Cammaek  v.  Letois  was  the 
same,  as  is  shown  by  this  statement  of  the 
opinion,  viz.:  "To  procure  a  policy  for  $3,000 
to  cover  a  debt  of  $70  is  of  itself  a  mere 
wager."  It  is  quite  evident  that  the  court  in 
those  cases  exclusively  dealt  with  contracts  en- 
tered into  between  the  parties  antecedent  to 
the  issuance  of  policies  of  insurance,  and,  find- 
ing them  to  be  circumstanced  as  stated,  de- 
clared that  the  policies  were  wager  policies. 
These  opinions  have,  in  my  opinion,  no  appli- 
cation to  contracts  of  the  class  we  have  under 
consideration,  which  were  made  long  subse- 
quent to  the  issuance  and  delivery  of  the  policy 
to  the  insured.  And  not  only  was  the  cod  tract 
between  Kernan  and  the  defendants  made  long 
subsequent  to  the  issuance  of  the  life  policy  to 
Hays,  the  insured,  but  the  notes  of  Hays  which 
the  defendants  took  from  Kernan  were  the 
identical  notes  upon  which  Hays  had  previously 
realized  over  $11,000  on  the  faith  of  this  pol- 
icy, and  in  addition  to  the  payment  of  the 
premiums  which  had  been  paid  by  others  in 
order  to  preserve  the  life  of  the  policy,  prior 
to  defendants'  acquisition  thereof.  The  legal- 
ity and  binding  force  of  such  contracts  have 
frequently  been  maintained  by  the  New  York 
court  of  appeals,  and  they  have  held  that  "a 
valid  policy  of  insurance,  effected  by  a  person 
upon  his  own  life,  is  assignable  like  an  ordi- 
nary chose  in  action,  and  that  the  assignee  is 
entitled,  upon  the  death  of  the  assured,  to  the 
full  sum  payable,  without  regard  to  the  con- 
sideration given  for  the  assignment,  or  to  his 
possession  of  any  insurable  interest  in  the  life 
of  the  assured."  8t,  John  v.  American  Mut.  L. 
Ins.  Co.  13  N.  Y.  31,  64  Am.  Dec.  529;  Valton 
y.  National  Fund  L.  Assur.  Co,  20  N.  Y.  32; 
Olmsted  v.  Keyes,  85  N.  Y.  593.  The  rulings 
of  the  New  York  court  are  in  keeping  with 
those  of  the  highest  courts  of  other  states,  as 
is  instanced  in  the  following  reports:  Ashley 
V.  Ashley,  3  Sim.  149;  Mutual  L.  Ins.  Co.  v. 
Alien,  138  Mass.  24,  52  Am.  Rep.  245;  Eckel  v. 
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Rennet,  41  Ohio  St.  282;  Martin  v.  Stuhbings, , 
126  111.  387;  PiUpatHck  v.  Hartf<n'd  Life  dt  A, 
Jns  Co.  56  Conn.  116,  134;  Clark  v.  Allen,  11 
R.  I.  439,  23  Am.  Rep.  496;  Bittler  v.  Smith, 
70  Md.  261,  2  L.  R.  A.  844;  Murphy  v.  Bed, 
64  Miss.  614,  60  Am.  Rep.  68.  Indeed,  the 
supreme  court,  in  Warnock  v.  Davis,  refers  to 
some  of  the  New  York  cases,  and  says:  "It 
must  be  admitted  that  thev  are  sustained  by 
many  other  adjudications.  In  those  opinions 
the  courts  had  under  consideration  assignments 
of  policies  made  by  persons  insured,  to  strang- 
ers, and  such  assignments  were  upheld  and 
maintained  as  good  and  valid  in  law.  On  the 
same  principle  they  would  have  undoubtedly 
held  that  a  pledge  of  such  policies  as  collateral 
security  would  have  been  equally  good  and 
valid.  The  language  employed  by  the  Mas- 
sachusetts court  in  the  leading  case  can  be  ap- 
propriately cited  here:  'In  Mutual  L.  Ins.  Co, 
V.  Allen,  138  Mass.  24,  52  Am.  Rep.  245,  the 
supreme  court  of  Massachusetts,  .  .  .  after 
referring  to  the  dicta  in  Cammack  v.  Lewit,  82 
\j.  S.  15  Wall.  643, 21  L.  ed.  244,  and  Warnock 
V.  Davis,  104  U.  8.  775,  26  L.  ed.  924,  and 
showing  that  it  was  not  decided  in  either  of 
those  cases  that  all  assignments  of  life  insur- 
ance policies  without  interest  are  illegal,  said: 
That  a  right  to  receive  money  upon  the  death 
of  another  is  assignable  at  law  or  in  equity 
will  not  be  questioned.  ...  It  is  true  that 
every  person  who  is  in  expectation  of  property 
at  the  death  of  another  has  an  interest  in  this 
death,  but  it  does  not  follow,  and  is  not  true, 
that  the  law  does  not  allow  the  possession  and 
assignment  of  such  expectations.  .  .  .  We 
see  nothing  in  the  contract  of  life  insurance 
which  will  prevent  the  assured  from  selling 
his  right  under  the  contract  for  his  own  ad- 
vantage, .  .  .  and  that  the  fact  that  the  as- 
signee has  no  insurable  interest  in  the  life  in- 
sured is  neither  conclusive  nor  prima  facie 
evidence  that  the  transaction  is  illegal.'  In 
the  well-considered  case  of  Clark  v.  Allen,  11 
R.  I.  439,  23  Am.  Rep.  496.  the  supreme  court 
of  Rhode  Island  used  this  Ian gua^:  'It  is  said 
that  such  an  assignment,  if  permitted,  may  be 
used  to  circumvent  the  law.  .  .  .  But  it  does 
not  follow  that  such  an  assignment  is  not  to  be 
permitted  at  all,  because,  if  permitted,  it  jnay 
be  abused.  Let  the  abuse,  and  not  the  bona  fide 
use.  be  condemned  and  defeated.  .  .  .  The 
truth  is,  it  is  one  thing  to  say  that  a  man  may 
take  insurance  upon  the  life  of  another  for  no 
purpose  except  as  a  speculation  or  abet  on  his 
chance  of  life,  and  may  repeat  the  act  ad  libitum, 
and  quite  another  thing  to  say  that  he  may  pur- 
chase the  policy  as  a  matter  of  business,  after  it 
has  once  been  duly  issued  under  the  sanction  of 
the  law,  and  is  therefore  an  existing  chose  in  ac- 
tion, or  right  of  property.  .  .  .  There  is,  in 
such  a  purchase,  in  our  opinion,  no  immorally, 
and  no  imminent  peril  to  human  life.  We 
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should  have  strong  reasons  before  we  hold  that 
a  man  shall  not  dispose  of  bis  own.  Courts  of 
justice,  while  they  should  uphold  the  great  and 
universally  recognized  interests  of  society, 
ou^ht  nevertheless  to  be  cautious  about  making- 
their  own  notions  of  public  policy  the  criterion 
of  legality,  lest,  under  the  semblance  of  de- 
claring the  law,  they  in  fact  usurp  the  func- 
tion of  legislation.' "  (My  italics.)  In  the- 
recent  case  of  Stuart  v.  Sutdiffe,  46  La.  Ann. 
240,  we  have  this  identical  principle  affirmed. 
In  that  case,  as  in  this,  the  legal  representatives 
of  the  deceased  policy  holder  sued  Kline,  as 
possessor  thereof  under  a  contract  of  pledge 
securing  the  payment  of  certain  notes  of  the- 
deceased,  claiming  the  proceeds  which  had 
been  collected  of  the  insurance  company.  In 
the  opinion  it  is  said:  ''Plaintiffs  do  not  make 
claim  as  beneficiaries  of  said  policy,  but  as  the 
executors  and  heirs  of  deceased:  hence,  for  all 
purposes  of  this  case,  the  plaintiffs  occupy  ex- 
actly the  same  situation  as  that  occupied  by 
the  deceased,  and  can  invoke  no  other  cause 
of  nullity  than  such  as  he  could  have  urged 
while  living."  Having  announced  the  fore- 
going postulate,  the  court  states  its  conclusion 
to  be  that  it  "has  for  many  years  maintained 
the  assignability  of  such  policies  of  insurance, 
as  that  of  an  incorporeal  right,"— exactly  in 
keeping  with  the  state  decisions  we  have  quoted 
above.  In  Bearing's  Succession,  26  La.  Ann. 
326,  the  court  distinctly  and  pointedly  said. 
"A  man  may  take  out  a  policy  of  insurance  on 
his  life,  in  the  name  of  anyone,  or,  having- 
taken  it  out  in  his  own  name,  he  may,  with 
the  consent  of  the  insurers,  transfer  it  to  whom 
he  pleases."  In  Bichardson's  Succession,  14 
La.  Ann.  1,  the  court  gave  effect  to  an  assign- 
ment of  a  policy  made  by  the  insured  upon  the 
day  of  its  issuance*.  The  court  distinguished 
a  policy  which  is  made  payable  to  the  heirs  and 
legal  representatives  of  the  insured,  like  the- 
one  involved  in  the  case  of  Stuart  v.  Suteliffe, 
and  in  this  case,  from  one  payable  to  some 
third  person  as  beneficiary:  citing  Bofenschen's 
Succession,  29  La.  Ann.  711;  Putnam  v.  lieto 
York  L.  Ins.  C<?.  42  La.  Ann.  739,  and  other 
cases.  To  my  thinking,  the  foregoing  author- 
ities are  conclusive  as  to  the  assignability  of 
the  life  insurance  policy  of  Hays;  and  conse- 
quently defendants  are  quite  as  much  entitled 
to  hold  and  retain  the  full  amount  of  the  Ker- 
nan  notes,  out  of  the  proceeds  collected,  as 
Klein  was  to  hold  the  proceeds  of  the  Stuart 
policy,  as  such  a  policy  is,  in  all  respects,  a 
good  commercial  collateral  for  the  debts  of  the 
insured.  Entertaining  these  views,  I  respect- 
fully recall  my  assent  to  the  opinion  of  the- 
majority  of  the  court,  and  file  this  as  my  dis-- 
senting  opinion. 

Rehearing  denied. 
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WESTERN  &  ATLANTIC  RAILROAD 
COMPANY,  Plf.  in  Err,, 

V. 

Sarah  E.  VOILS. 


(. 


.Ga.. 


*l.  A  writ 'of  error  to  the  supreme 
court  lies  from  the  court  established  "in  the 
city  of  Cartersvllle,  in  the  county  of  Bartow,"  by 
the  act  of  October  10,  1886.  Although  this  act 
does  not  itself  provide  for  such  writ  of  error,  it 
may  be  sued  out  by  virtue  of  9  4266  of  the  Code, 
which  was  enacted  for  the  purpose  of  carryinjr 
out  t  5  of  9  8,  art.  6,  of  the  Constitution.  Code 
«5133. 

8.  A  person  who  er<>®s  to  a  flag  station 
on  a  railroad  at  which  there  is  no  ticket 
office,  for  the  purpose  of  boarding:  a  train,  is,  upon 
properly  sigrnifyinff  an  Intention  to  get  upon  a 
passenger  train  which  has  actually  stopped,  enti- 
tled to  the  rights  of  a  passenger. 

8.  Where  a  train  stopped  at  such  a 
station*  and,  after  an  employee  thereon  had 
assisted  some  passengers  to  alight,  started  to  move 
on,  and  the  plaintiff  then  informed  this  employee 
of  her  design  to  get  aboard,  and  he  thereupon 
signaled  to  the  engineer  to  stop  the  train,  which 
was  done,  the  train  stopping  at  a  low  place  where 
it  was  difficult  to  mount  the  platform  steps,  and 
the  employee  then  undertook  to  assist  the  plain- 
tiff to  get  upon  the  train,  it  was,  under  these  cir- 
cumstances, a  question  for  the  jury  whether  or 
not  the  employee,  in  so  doing,  was  acting  within 
the  scope  of  his  duty. 

4.  Upon  the  assumption  that  he  was  so 
aetinff*  the  company  was  liable  for  injuries  re- 
ceived by  the  plaintiff  on  account  of  a  fall  occa- 
sioned by  the  employee's  negligence  in  rendering 
the  assistance  mentioned. 

6.  There  was  evidence  to  warrant  the 
Jury  in  findings  that  the  defendant's 
servant  was  acting  in  the  line  of  his 
duty  in  assisting  the  plaintiff  to  board  the  train, 
and  that  his  negligeoce  caused  her  injuries;  and 
though  the  evidence,  as  a  whole,  does  not  make 
a  strong  case  against  the  company,  this  being  the 
second  verdict  In  her  favor,  and  the  trial  Judge 
having  refused  to  set  it  aside,  this  court  will  not 
Interfere. 

(May  19, 1806.) 

ERROR  to  the  City  Court  of  Cartersvllle  to 
review  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Payne  ft  Tje  and  J.  W.  Har- 
ris, Jr.,  for  plaintiff  in  error. 

Messrs.  Neel  ft  Swain  for  defendant  in 
error. 

Simmons*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

1.  This  case  comes  before  us  upon  a  writ  of 
error  from  the  court  created  and  established  by 
an  act  entitled  *'An  Act  to  Establish  a  City 

*Headnotes  by  Simmons,  Ch.  J. 


Note.— As  to  the  rights  of  a  person  who  has 
started  for  a  train  as  a  passenger,  see  Webster  v. 
Fitchburg  R.  Ck).  (Mass.)  24  L.  R.  A.  531,  and  note. 
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Court  in  the  County  of  Bartow,"  etc.,  ap- 
proved October  10  1885  (Acts  1885,  p.  487). 
A  motion  to  dismiss  the  writ  of  error  was  made 
upon  the  ground  that  the  act  does  not  provide 
for  reviewing  the  judgments  of  the  court  by 
bill  of  exceptions  and  writ  of  error  from  that 
court  to  the  supreme  court.  The  act,  it  is  true, 
does  not  itself  provide  for  this,  but  under  ^  5 
of  §  2,  art.  0,  of  the  Constitution,  which  de- 
clares that  the  supreme  court  shall  be  a  court 
*  'for  the  trial  and  correction  of  errors  from  the 
city  courts  of  Atlanta  and  Savannah,  and  such 
other  like  courts  as  may  hereafter  be  estab- 
lished in  other  cities,"  and  under  g  4266 of  the 
Code,  which  was  enacted  for  the  purpose  of 
carrying  out  this  provision  of  the  Constitution, 
and  which  declares  that  *'the  mode  now  pre- 
scribed by  law  for  carrying  cases  from  the 
superior  courts  to  the  supreme  court  shall  ob- 
tain in  and  apply  to  the  city  courts  of  the  cities 
of  Savannah  and  Augusta,  and  such  other  like 
courts  as  may  be  hereafter  established,"  no  ex- 
press provision  authorizing  writs  of  error  from 
the  court  in  question  to  the  supreme  court  was 
necessary.  The  court  is  clearly  within  the 
term  '*like  co\irts,"  as  used  in  the  Constitution 
and  in  the  section  of  the  Code  here  referred 
to.  It  is  designated  in  the  act  as  a  '  'citv  court," 
and  is,  by  the  terms  of  the  act,  located  'in  the 
city  of  Cartersville;"  and  the  act  provides  that 
it  shall  be  governed  by  the  same  laws,  and 
shall  have  the  same  power,  as  to  pleading, 
practice,  modes  of  procedure,  etc..  as  the  supe- 
rior court,  and  shall  have  power  to  grant  new 
trials.  See,  on  this  subject,  the  reasoning  of 
Atkinson,  J. .  in  Western  U.  Teleg.  Co.  v.  Jackson 
(tiais  term)  25  8.  E.  264.  The  provision  as  to 
bills  of  exceptions  to  the  superior  court  contained 
in  §  20  of  the  act  referred  to  was  held  un- 
constitutional in  the  case  of  Maxwell  v.  Tvmlin, 
79  Ga.  573,  and  does  not  affect  the  question 
now  before  us. 

2-5.  Mrs.  Yoils,  desiring  to  take  passage  on 
the  defendant's  train,  went  to  one  of  its  flag 
stations,  and  as  the  train  was  approaching  the 
station  a  person  who  accompanied  her  to 
the  station  signaled  to  it  to  stop.  The  train  stop- 
ped, and  one  of  the  servants  of  the  company 
assisted  certain  passengers  in  alighting  at  the 
station .  After  these  persons  had  left  the  train , 
and  before  plaintiff  could  get  upon  it,  it  began 
to  move  off;  and  she  asked  the  employee  who 
had  assisted  the  other  passengers  in  alighting 
whether  he  was  going  to  leave  her,  where- 
upon he  signaled  for  the  train  to  stop.  It 
stopped  at  a  place  where  the  track  was  consider- 
ably higher  than  the  ground  at  the  side  of  it, — 
so  much  so  that  the  plaintiff  could  not  enter 
the  car  without  assistance.  The  employee 
above  mentioned  undertook  to  assist  her  to 
mount  the  platform  of  the  car,  and  in  doing  so, 
she  alleges,  negligently  pushed  her  so  that  she 
fell  upon  the  plattorm  and  received  certain  in- 
juries, for  which  she  seeks  to  recover  in  this 
action.  The  railroad  company  denied  lia  bility , 
insisting  that  the  plaintiff  was  not  a  passenger,, 
and  that  if  she  was,  it  was  not  within  the  scope 
of  the  duty  of  the  company's  servant  to  assist 
her  upon  the  train.  It  appears  from  the  evi- 
dence that  although  this  station  was  not  a  reg- 
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ular  stopping  place  for  traiDS,  and  there  was 
DO  ticket  office  there,  it  was  customary  for 
trains  to  stop  there,  when  signaled,  in  order  to 
take  on  persons  desiring  to  take  passage  there- 
on. When  a  person  goes  to  such  a  station,  and, 
by  giving  proper  signals,  signifies  his  intention 
to  &come  a  passenger,  and  the  train  is  stopped 
for  the  purpose  of  taking  him  on,  he  is,  when 
attempting  to  enter  the  train,  a  passenger,  and 
entitled  to  all  the  rights  of  a  passenger,  al- 
though he  has  not  purchased  a  ticket.  Hutch- 
inson. Carr.  §§  556  ef  seq.;  Ray,  Negligence  of 
Imposed  Duties,  pp.  5  et  ^.;  Shearm.  &  Redf . 
Neg.  4th  ed.  §  490;  Brten  v.  Bennett,  8  Car.  & 
P.  724;  Murphy  v.  St.  Louis,  I.  M,  dh  8.  R. 
Co,  48  Mo.  App.  342;  Id.  4  Hamilton,  Am. 
Neg.  Cas.  p.  888.  Whether  it  is  generally  the 
duty  of  the  conductor  or  other  servants  of  a 
railroad  company  to  assist  passengers  to  enter 
its  trains  or  not,  we  think  there  was,  under  the 
particular  facts  of  this  case,  such  a  duty  on  the 
part  of  the  defendant's  servants.  If  the  train 
had  stood  where  it  first  stopped,  and  where  the 
other  passengers  alighted,  the  plaintiff  would 
not  have  needed  assistance,  for  the  height  of 
the  first  step  from  the  ground  at  that  point  was 
not  so  great  that  she  could  not  get  upon  the 
platform    without   assistance;  but  when  the 


train  moved  off  from  that  place,  and  stopped 
at  a  place  where  she  was  unable  to  get  on  the 
platform  without  assistance,  and  she  was  in- 
vited to  enter  the  car  at  this  place,  it  was  the 
duty  of  the  company  to  render  her,  by  ita  serv- 
ants, such  assistance  as  may  have  been  neces- 
sary; and  if  the  servant  who  undertook  to 
render  her  such  assistance  was  negligent  in  the 
manner  in  which  he  did  so,  and  by  reason  of 
his  negligence^she  was  injured,  she  was  entitled 
to  recover  against  the  company.  But,  whether 
this  is  so  or  not.  the  trial  judge  left  to  the  jury 
the  question  whether  it  was  within  the  scope 
of  this  servant's  duty  to  assist  the  plaintiff  m 
entering  the  train  or  not,  and  there  was  sufil- 
cient  evidence  to  support  their  finding  that  it 
was  within  the  scope  of  his  duty. 

There  was  no  error  in  refusing  to  charge  as 
requested  by  the  defendant,  and  no  error  in  the 
instructions  complained  of,  which  requires  a 
new  trial;  and  though  the  evidence  as  a  whole 
does  not  make  a  strong  case  against  the  rail- 
road company,  this  is  the  second  verdict  in 
favor  of  the  plaintiff,  and.  the  trial  iudge 
having  refused  to  set  it  aside,  this  court  will  not 
interfere. 

Judgment  affirmed. 


ILLINOIS  SUPREME  COURT. 


PEOPLE  of  the  State  of  Tlinois,  ex  rel.  Will- 
iam S.  CANTRELL,  Appt., 

ST.  LOUIS,  ALTON,  &  TERRE  HAUTE 
RAILROAD  COMPANY. 


(.. 


.Dl.. 


.) 


1.  A  lessee  of  a  railroad  assumes  the  rights* 
franchises,  and  obligations  contained  In  tbe  less- 
or's charter,  and  must  conform  to  its  require- 
ments. 

2.  The  dnty  of  ftimishlnf^  a  separate 
pasflfmgrr  train  for  passenfrers  only,  and  not 
for  freight  and  passengers  together,  is  Implied  in 
the  duty  of  a  raJlroad  company  to  furnish  neces- 
sary rolling  stock  and  equipment  for  tbe  suitable 
and  proper  operation  of  a  railroad. 

8.  A  duty  (sufficiently  specific  to  be  en- 
forced by  mandamus  is  imposed  upon  a  railroad 
company  with  respect  to  the  running  of  a  pass- 
enger car  or  cars  separately  from  freight  cars. 

4.  The  sufficiency  of  the  eamin^^  of  a 
railroad  to  justify  the  expense  of  running  a 
separate  passenger  train  over  a  certain  branch 
line  constituting  part  of  an  entire  system  Is  not 
to  be  determined  by  considering  the  profits  of 
that  branch  alone,  but  of  the  whole  business  of 
the  various  parts  operated  as  one  line. 

5'  Preferred  stock  of  a  railroad  com- 
pany is  not  an  indebtedness  which  can  be  con- 


NoTE.— For  mandamus  to  compel  the  operation 
of  a  railroad,  see  State,  Little,  v.  Dodge  City,  M.  & 
T.  R.  Co.  (Kan.)  24  L.  R.  A.  664,  and  note:  also  Chi- 
cago &  A.R.  Co.  V.  People,  Hunt  (111.)  26  L.  R.  A. 
284. 
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sidered  In  determining  whether  Its  obligations 
are  such  as  to  prevent  its  operating  an  additional 
train. 

(January  17,  1896.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Franklin  County  de- 
nying a  writ  of  mandamus  to  compel  defend- 
ant to  operate  a  train  over  its  road.    Reversed. 

Statement  hj  IKaffruder,  J. : 

This  is  a  petition  for  a  writ  of  mandamus  in 
its  amended  form,  presented  in  the  name  of  the 
People  of  the  State  of  Illinois,  at  the  relation 
of  William  S.  Cantrell,  a  citizen  and  property 
owner  of  Benton,  Franklin  county.  Illinois,  as 
the  patron  of  the  defendant  railroad  company, 
the  prayer  of  which  petition  is  as  follows  .- 
''That  a  writ  of  mandamus  be  issued,  deliv- 
ered to  the  St.  Louis,  Alton,  &  Terre  Haute 
Railroad  Company,  commanding  it  to  cause  to 
be  furnished,  placed,  run,  and  operated  on  said 
railroad,  extending  from  Eldorado  to  Duquoin, 
a  daily  (Sundays  excepted)  passenger  train, 
each  way,  suitable  and  sufficient  to  carry  all 
passengers,  with  their  necessary  baggage,  in 
comfortable  and  reasonable  security,  and  at  a 
reasonable  speed,  and  to  operate  said  line  of 
railroad  from  East  St.  Louis  to  Eldorado  as  a 
continuous  line:  and  that,  upon  final  hearing 
hereof,  such  further  order  be  made  in  tbe 
premises  as  to  the  court  shall  seem  meet  and 
proper."  The  petition  was  answered  by  the 
respondent  railroad  company.  A  replication 
was  filed  to  the  answer,  except  as  to  one  para- 
graph thereof  which  was  demurred  to,  and  the 
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demurrer  sustained.  A  jury  was  waived ,  and 
the  cause  submitted  by  agreement  for  trial  be- 
fore the  circuit  judge  without  a  jury.  The  trial 
judge  rendered  judgment  refusing  the  prayer 
of  the  petition,  and  dismissing  the  same,  from 
which  judgment  the  present  appeal  is  prose- 
cuted. A  large  amount  of  testimony,  oral  and 
documentary,  was  introduced  upon  the  hear- 
ing, including  reports  of  the  respondent  com- 
pany to  the  railroad  and  warehouse  commis- 
sioners, the  charter  of  the  Belleville  &  Eldo- 
rado Railroad  Com  pan  v  (as  found  on  pages 
485,  486,  and  487  of  the 'Private  Laws  of  1861). 
and  the  lease  executed  by  the  Belleville  &  El- 
dorado Railroad  Company  to  the  respondent 
in  1880.  The  petition  avers  that  the  railroad 
of  the  Belleville  &  Eldorado  Railroad  Com- 
pany is  the  only  railroad  in  Franklin  county, 
and  also  contains  the  following  averments: 
""That  on  or  about  December  1,  1893.  numer- 
ous citizens  of  said  towns  of  Benton,  Eldorado , 
Christopher,  Mulkeytown,  Thompsonville.and 
other  towns  along  said  line  of  railroad,  pre- 
sented petitions  to  the  said  railroad  and  ware- 
house commission  of  the  state  of  Illinois,  com- 
plaining of  the  train  service  on  said  railroad 
extending  from  Eldorado  to  Duquoin,  and  set- 
ting forth  the  alleged  facts  relating  thereto  and 
aslung  said  commission  to  take  cognizance  of 
their  complaint,  and  by  appropriate  order  or 
orders,  or  by  appropriate  suit  or  suits,  compel 
the  said  St.  Louis,  Alton,  &  Terre  Haute  Rail- 
road Company  to  run  its  trains  through  from 
8t.  Louis  to  Eldorado  as  one  continuous  line, 
and  run  a  daily  through  passenger  train,  with 
appropriate  connections  with  other  trains  at 
Duquoin  and  Eldorado,  and  give  the  public 
such  further  relief  in  the  way  of  train  service 
on  said  railroad  as  justice  and  right  demand. 
That  thereupon  said  commission  gave  notice  to 
«aid  railroad  company  of  the  presentation  of 
said  petition,  and  such  action  was  thereupon 
afterwards  taken  and  had  by  said  commission 
that  on  January  9  and  10,  1894,  a  hearing  was 
had  at  Benton  on  said  petition,  at  which  time 
and  place  said  railroad  company  was  present 
and  represented  by  its  president.  Hon,  George 
W.  Parker,  and  its  counsel,  F.  M.  Young- 
blood,  and  said  petitioners  were  represented 
by  Hons.  C.  H.  Layman  and  D.  R.  Webb; 
and  thereupon,  after  hearing  and  considering 
the  evidence  introduced  by  the  petitioners  and 
said  company,  the  said  commission  made  and 
promulgated  the  following  order  or  recom- 
mendation in  the  premises,  to  wit:  'We  there- 
fore recommend  to  you,  the  St.  Louis,  Alton. 
<fe  Terre  Haute  Railroad  Company,  that  you , 
without  delay,  cause  to  be  placed  and  oper- 
ated on  the  Belleville  &  Eldorado  Division  of 
vour  road,  in  addition  to  the  mixed  train  now 
being  operated  by  you  on  said  line,  a  daily 
passenger  train,  suitable  and  sufficient  to  carry 
all  passengers  with  their  necessary  baggage,  in 
comfort  and  security  and  at  a  reasonable 
speed,  and  that  you  operate  your  said  railroad 
from  East  St.  Louis  to  Eldorado  as  a  contin- 
uous line,  so  that  persons  desiring  to  leave  El- 
dorado and  intermediate  points  in  the  morning 
of  each  day  (Sunday  excepted)  may  be  able  to 
go  on  said  railroad  to  East  St.  Loiris.  and  re- 
turn the  same  day.'  That  said  St.  Louis,  Alton, 
<&  Terre  Haute  Railroad  Company  has  wholly 
neglected  to  comply  with  said  order,  or  fol- 
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low  said  recommendation,  but,  on  the  con- 
trary, refuses  to  comply  therewith,  and  yet 
continues  to  run  its  said  train  as  before,  and 
still  fails  to  accommodate  the  traveling  public. " 
Such  other  facts,  set  up  in  the  pleadmgs  and 
developed  by  the  proofs,  as  are  necessary  to 
an  understanding  of  the  questions  involved, 
are  sufficiently  stated  in  the  opinion. 

Messrs.  M.  T.  Moloney,  Attorney  General, 
H.  J.  Hamlin,  and  A.  W.  O'Hara,  for  ap- 
pellant. 

Messrs,  J.  H.  Mnlkey  and  F.  U.  Toun^- 
blood  for  appellee. 

Magrriider,  J.,  delivered  the  opinion  of 
the  court: 

The  main  question  in  this  case  is  whether 
a  railroad  company  can  be  compelled  by  man- 
damus to  run  a  passenger  train.  The  appellee 
operates  about  60  miles  of  railroad  running 
from  Duquoin  easterly  to  Eldorado,  which  it 
leased  in  1880,  for  985  years,  from  the  Belle- 
ville  &  Eldorado  Railroad  Company;  and  it  is 
conceded  that  it  runs  no  passenger  train — ^that 
is,  no  train  for  passenger  service  exclusively 
— over  this  distance  of  50  miles,  between  Du- 
quoin and  Eldorado.  On  Sunday  and  Monday 
evenings,  a  train  consisting  of  a  baggage  car 
and  one  passenger  coach  runs  from  Duquoin 
easterly  to  Benton,  about  18  miles,  returning 
from  Benton  to  Duquoin  the  next  morning, 
about  4  o'clock;  but  the  only  train  which  runs 
the  whole  length  of  the  branch  road,  between 
Duquoin  and  Eldorado,  is  what  is  called  a 
"mixed  train,"  consisting  of  coal,  stock,  and 
freight  cars,  to  which  are  attached  a  combina- 
tion car  and  passenger  coach.  This  mixed 
train  leaves  Duquoin  daily  at  11  o'clock  a.  m. 
for  Eldorado,  and,  returning  in  the  afternoon, 
arrives  at  Duquoin  at  7:10  p.  m.  Appellee 
runs  through  trains  from  St  Louis,  bv  way  of 
Belleville,  to  Duquoin;  but  the  mixed  train  in 
question  does  not  connect  at  Duquoin  with  any 
of  the  passenger  trains  run  by  appellee  from 
Duquoin  to  St.  Louis,  nor  at  Eldorado  with 
any  of  the  trains  upon  the  Cairo  Division  of 
the  Cleveland,  Cincinnati,  Chicago,  &  St.  Louis 
Railroad,  or  the  Shawneetown  Branch  of  the 
Louisville  &  Nashville  Railroad.  Passengers 
for  St.  Louis,  or  points  west  of  Duquoin.  must 
remain  over  night  at  Duquoin,  and  take  the 
train  next  morning  at  4:50  o'clock.  This  mixed 
train  carries  freight,  express,  baggage,  stock, 
mail,  and  passen.^ers.  On  account  of  the 
freight  carried  and  handled,  it  is  a  slow  train, 
being  often  behind  its  schedule  time  from 
twenty  minutes  to  three  hours.  During  the 
busy  shipping  season,  it  often  has  to  be  cut  in 
two  on  the  grades,  one  part  going  forward  to 
a  switch,  and  returning  for  the  balance  of  the 
train,  including  the  passenger  coach.  At  El- 
dorado the  entire  train  is  often  pushed  in  front 
of  the  engine  down  to  the  depot.  When  the 
mixed  train  goes  east,  the  passenger  coach, 
which  is  used  by  all  classes  of  passengers,  both 
ladies  and  gentlemen,  is  between  the  freight 
cars  and  the  combination  coach.  The  mixed 
train  has  two  brakemen.  is  operated  by  hand 
brakes,  and  has  no  air  brakes.  The  regular 
passenger  trains  on  the  other  parts  of  the  road 
are  equipped  with  air  brakes  operated  from  the 
engine.  The  roadbed  is  a  dirt  ballast,  and  the 
42 
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passeoger  car  od  tbe  mixed  train  is  dirtier  and 
dustier  than  the  passenger  cars  on  tbe  west  end 
of  the  road.  There  is  often  an  odor  from  the 
stock  cars  ahead  of  tbe  passenger  coach.  It  is 
bad  for  ladies  and  children.  The  stock  cars  are 
frequently  filthy  and  offensive,  from  the  ma- 
nure in  tbem.  The  train  is  often  delayed  at 
the  station  to  take  on  and  deliver  freight.  It 
is  subject  to  jars  that  stagger  the  passengers. 
Much  switching  is  done,  and  when  switching 
is  done  at  a  station,  the  passenger  coach  is  usu- 
ally uncoupled;  and  passengers  must  wait 
while  the  cars  are  loaded  with  stock,  cattle, 
and  hogs,  and  are  often  inconvenienced  by  the 
gang  planks  thrown  out.  The  country  through 
which  the  mixed  train  passes  is  a  farming 
country,  and  well  settled.  The  products 
shipped  are  mostly  grain,  mill  products,  and 
live  stock,  and  the  freight  distributed  along 
the  line  is  merchandise.  St.  Louis  seems  to  be 
the  commercial  center  for  that  part  of  the 
state.  Of  the  counties  through  which  the 
mixed  train  runs,  Franklin  county  has  a  popu- 
lation of  17,138;  Perry  county  17,259,  Saline 
county  19,342,  and,  of  the  towns  along  the 
line  of  the  road,  Duquoin  has  a  population  of 
about  5,000,  Benton,  1,200,  Eldorado,  2,000, 
Galatia,  800,  Thompsonville,  500,  Raleigh.  500, 
Christopher,  200,  Mulkeytown,  200.  Improved 
lands  in  that  section  are  worth  from  $20  to  $50 
per  acre.  Such  being  the  character  of  the  mixed 
train,  and  such  being  the  character  and  popu- 
lation of  tbe  territory  through  which  the 
mixed  train  runs,  ought  the  appellee  to  be  re- 
quired to  furnish  the  people  with  a  passenger 
train?  The  question  is  not  whether  appellee 
should  run  more  thau  one  train,  but  the  ques- 
tion is  whether  it  does  all  that  it  is  required  to 
do  when  it  runs  a  passenger  coach  attached  to 
a  freight  train,  or  whether  it  is  its  duty  to  run 
one  or  more  passenger  coaches,  separate  and 
disconnected  from  freight  cars,  for  the  accom- 
modation of  passengers  only,  and  not  of  pass- 
engers in  connection  with  shippers. 

When  it  is  sought  by  mandamus  to  compel 
a  railroad  company  to  do  any  act  in  relation  to 
the  equipment  and  operation  of  its  road,  the 
courts,  as  a  general  rule,  will  not  interfere  with 
its  management  of  its  railway  in  these  respects, 
except  where  the  act  sought  to  be  enforced  is 
specific,  and  the  right  to  its  performance  in  the 
manner  proposed  is  clear  and  undoubted.  Peo- 
ple, Hunt,  V.  Chicago  dh  A.  R,  Co.  130  111.  175. 
Whether  or  not  the  people  are  here  entitled  to 
relief  by  mandamus  against  the  appellee  com- 
pany must  be  determined  by  the  answer  to  the 
inquiry  whether  the  act  sought  to  be  enforced 
is  specific,  and  whether  the  right  to  a  perform- 
ance of  that  act  is  clear  and  undoubted. 
There  can  be  no  doubt  about  the  clear  legal  duty 
of  the  appellee  to  operate  the  railroad  from  Du- 
quoin to  Eldorado,  leased  by  it  from  the  Belle- 
ville &  Eldorado  Railroad  Company.  The  act 
of  February  12,  1855,  to  enable  railroad  com- 
panies to  enter  into  corporate  contracts,  and  to 
>?-borrow  money,  authorized  railroad  companies 
organized  under  the  laws  of  Illinois  to  make 
contracts  and  arrangements  with  each  other, 
and  with  railroad  corporations  of  other  states, 
for  leasing  or  running  their  roads,  or  any  part 
thereof.  2  Starr  &  C.  Anno.  Stat.  p.  1921.  In 
case  of  a  lease  by  one  railroad  company  to  an- 
other, the  lessee  assumes  the  rights,  franchises, 
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and  obligations  contained  in  the  charter  of  the 
lessor,  and  must  conform  to  the  requirements 
of  said  charter.     1  Rorer,  Railroads,  p.  610; 
19  Am.  &  Eng.  Enc.   Law,    p.  897.      "And 
when  one  company  leases  its  road  to  another, 
the  lessee  must,  in  operating  it,  be  governed 
bv  the   charter    of    the  lessor."     Chicago  v. 
Fjvajia,  24  111.  52.     When,  therefore,  the  ap- 
pellee leased    the  road  in  question  from  the 
Belleville  &  Eldorado  Railroad  Company,  it 
assumed  the  charter  obligations  of  the  latter 
company,  and  agreed  to  conform  to  its  charter 
requirements.     Section  1  of  the  act  to  incor- 
porate   the    Belleville    &   Eldorado  Railroad 
Company,  in  force  February  22, 1861,  declares 
that  the  company  "shall  possess  all  the  powers 
.     .     .     necessary  to  carry  into  effect  the  ob- 
jects and  purposes  of  this  act,  which  is  to  lay 
out,   build,  construct,    equip,   complete,  and 
continue  in  operation  a  railroad  from  Belle- 
ville, in  St.  Clair  county,  by  way  of  Benton,, 
in  Franklin  county,  and  Galatia  and  Raleigh, 
and  to  Eldorado,  in  Saline  County;    .     .     . 
and  they  may  make  connections  with  any  rail- 
road on  the  line,  or  at  either  terminus,  on  such 
terms  as  may  be  mutually  agreed  upon  be- 
tween  the   parties."    III.   Priv.    Laws,   1861,. 
p.  485.     Section  4    of  the    act  provides  that 
"said  company    shall    have  power,  when,  in 
their  discretion,  they  have  a  sufScient  amount 
of  capital  stock  subscribed,  to  proceed  to  lay 
out,  locate,  construct,  build,  equip,  complete 
and  operate  their  road."    Id.  p.  486.     It  will 
be  noticed  that  the  charter  of  the  Belleville  & 
Eldorado  Railroad  Company  provides  for  the 
construction,  equipment,  and  operation  of    a 
railroad  "from  Belleville,  in  St.  Clair  county, 
by  way  of  Benton,  in  Franklin  county,  and 
Galatia  and  Raleigo,  and  to  Eldorado,  in  Sa* 
line  county."    As  matter  of  fact,  howevef,  the- 
Belleville  &  Eldorado  Railroad  Company  never 
constructed  a  road  from  Belleville  to  Eldorado. 
It  constructed  a  road  about  50  miles  long,  from 
Eldorado  to  Duquoin,  in  Perry  county,  the 
latter  place  being  distant  more  than  56  miles 
from  Belleville;  and  as  soon  as  the  road  be- 
tween Duquoin  and  Eldorado  was  finished,  and 
on  July  1,  1880,  it  leased  the  latter  road  to  ap- 
pellee.    At  that  time  appellee  owned  and  oper- 
ated a  railroad  running  from  East  St.  Louis, 
opposite  St.  Louis,  to  Belleville,  a  distance  of 
a  little  more  than  14  miles,  and,  prior  to  that 
time,  had  leased  for  a  long  term  of  years  the 
railroad  of  the  Belleville  &  Southern  Illinois 
Railroad  Company,  running  from  Belleville  to 
Duquoin,  and  was  then  0|>erating  the  entire 
line  from  East  St.  Louis  to  Duquoin  as  one 
road,  commonly  known  as  the  "Cairo  Short 
Line."    The  lease  made  on  July  1,  1880.  by 
the  Belleville  &  Eldorado  Railroad  Company, 
to  appellee,  recites  the  ownership  by  appellee 
of  the  road  from  East  St.  Louis  to  Belleville, 
and  its  lease  of  the  road  from  Belleville  to  Du- 
quoin, and    its  operation  of  the  two  as  one 
line,  and  also  recites  the  completion  of  the  road 
from    Duquoin  to  Eldorado,  and  that   ''it  is 
deemed  and  considered  for  the  mutual  interest 
of  the  parties  hereto  [the  Belleville  &  Eldorado 
Railroad    Company  and   appellee]   that  said 
roads  [the  three  roads]  should  be  placed  under 
the  same  management  and  operated  as  one  line: 
and,  to  that  end,  the  party  of  the  second  part 
[appellee]  has  agreed  to  lease  from  the  party  of' 
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the  first  part  [the  Belleville  &  Eldorado  Rail- 
road Company]  its  railroad  from  Duquoin  to 
Eldorado,"  etc.  It  thus  appeared  from  the  re- 
citals of  the  lease  of  July  1.  1880,  that  the  ob- 
ject of  that  lease  was  to  so  connect  the  road 
from  Duquoin  to  Eldorado  with  the  roads  from 
East  8t.  Louis  to  Belleville,  and  from  Belle- 
ville to  Duquoin,  as  that  the  three  roads  could 
be  operated  as  one  line.  And  so,  although  the 
Belleville  and  Eldorado  Railroad  Company  did 
not  construct  a  road  from  Belleville  to  Eldo- 
rado, as  its  charter  provided,  yet,  by  the  con- 
nection thus  made  with  the  road  leased  by  ap- 
pellee which  ran  from  Belleville  to  Duquoin,  it 
became  a  part  of  a  continuous  road  from 
Belleville  to  Eldorado,  the  terminal  points 
named  in  its  charter.  As  the  Belleville  &  El- 
dorado Railroad  Company,  the  lessor  com- 
pany, was  bound  to  equip  and  operate  its  road, 
the  appellee,  the  lessee  company,  was  also 
bound  to  equip  and  operate  the  leased  road. 
"Equipment, "as  applied  tu  railroads,  has  been 
defined  to  be  **the  necessary  adjuncts  of  a 
railway,  as  cars,  locomotives.  Rtibey  v.  Mis- 
souri Cool  <jt  Min,  Co,  21  Mo,  App.  159;  6  Am. 
&  Eng.  Enc.  Law,  p.  655,  note  6.  Section  12 
of  article  11  of  the  Constitution  says:  "Rail- 
roads heretofore  constructed,  or  that  may  here- 
after be  constructed,  in  this  state,  are  hereby 
declared  public  highways,  and  shall  be  free  to 
all  persons  for  the  transportation  of  their  per- 
sons and  property  thereon,  under  such  re/arula- 
lions  as  may  be  prescribed  by  law."  1  Starr 
&  C.  Anno.  Stat  p.  163.  It  follows  that  the 
obligation  to  equip  and  operate  and  continue 
in  operation  the  leased  road  involved  the  obli- 
gation to  furnish  and  use  cars  and  locomotives 
lor  the  transportation  of  persons  and  property; 
that  is  to  say,  for  the  carriage  of  both  passen- 
gers and  freight. 

Section  22  of  the  act  of  this  state  in  relation 
to  fencing  and  operating  railroads  provides  (2 
Starr  &  C.  Anno.  Stat.  p.  1940)  that  "every 
railroad  corporation  in  the  state  shall  furnish, 
start,  and  run  cars  for  the  transportation  of 
such  passengers  and  property  as  shall,  within 
a  reasonable  time  previous  thereto,  be  ready  or 
be  offered  for  transportation  at  the  severafsta- 
tions  on  its  railroad,  and  at  the  junction  of 
other  railroads,  and  at  such  .stopping  plactes  as 
may  be  established  for  receiving  and  discharg- 
ing way  passengers  and  freight."  It  is 
claimed,  however,  in  behalf  of  appellee,  that, 
while  it  is  obliged  to  furnish  cars  for  the  car- 
riage of  pas.sengers,  yet  it  is  not  necessarily 
obliged  to  carry  passengers  upon  a  separate 
passenger  train,  and  that  it  has  the  right  to  ex- 
ercise its  own  discretion  as  to  the  manner  of 
their  transportation.  The  discretionary  power 
of  railroad  companies  in  this  respect  is  subject 
always  to  the  condition  that  there  is  no  statu- 
tory provision  limiting  and  restricting  such 
power,  and  that  its  exercise  is  not  opposed  to 
the  terms  of  the  charter.  People,  IJvnt,  v. 
C/iicaffo  &  A.  i?.  Co.  130  111.  175;  Molnle  d  0, 
B.  Co.  V.  PeopU,  132  111.  559;  2  Moraweiz,  Priv. 
Corp.  2d  ed.  ^  1119.  This  discretion  is  also 
subject  to  the  condition  that  it  must  be  exer- 
cised in  good  faith,  and  with  a  due  regard  to 
the  necessities  and  convenience  of  the  public. 
People,  Hunt,  v.  Chicago  <fe  A.  R.  Co.  supra. 

Counsel  for  appellant  rely  upon  articles  1 
and  6  of  the  lease  of  July  1,  1880.  Article  1 
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is  as  follows:  "The  party  of  the  second  part 
shall  have,  possess,  and  operate  the  said  rail- 
road from  Duquoin  to  Eldorado  for  and  dur- 
ing the  term  hereinbefore  mentioned,  upon  the 
terms  and  conditions  herein  set  forth,  and  shall 
at  all  times  during  the  continuance  of  this 
lease  furnish  all  necessary  rolling  stock  and 
equipment  for  the  complete  and  perfect  opera- 
tion of  the  said  demised  railroad."  And  in  the 
sixth  article  the  defendant  company  covenants 
as  follows:  "The  said  party  of  the  second 
part  shall  and  will,  during  the  term  hereby 
granted,  operate,  maintain,  and  keep  in  good 
repair,  the  railroad  and  premises  hereby  de- 
mised, and  shall  from  time  to  time  make  all 
necessary  additions  and  improvements,  and 
shall  and  will  indemnify  and  save  harmless  the 
said  party  of  the  first  part,  its  successors  and 
assigns,  from  and  against  all  costs,  charges, 
and  expenses,  damages,  and  liabilities  whatso- 
ever growing  out  of  the  maintaining,  repair- 
ing, operating,  or  using  of  the  said  road." 
Thus,  by  the  terms  of  the  agreement  made  for 
the  connection  of  the  road  of  the  Belleville  & 
Eldorado  Railroad  Company,  with  the  roads 
of  appellee,  appellee  was  to  operate  the  three 
roads  from  East  St.  Louis  to  Eldorado  as  one 
road,  and  to  "furnish  all  necessary  rolling 
stock  and  equipment  for  the  complete  and  per- 
fect operation"  of  the  road  from  Duquoin  to 
Eldorado. 

But  independently  of  the  provisions  of  the 
lease,  which  was  a  contract  between  the  lessor 
and  the  lessee  companies,  the  right  of  the  Peo- 
ple to  insist  upon  the  running  of  a  separate 
passenger  train  is  implied  from  the  charter  ob^ 
ligation  to  equip  and  operate  the  road.  In- 
asmuch as  a  railrond  company  is  bound  to 
carry  both  passengers  and  freight,  the  obliga- 
tion of  the  appellee  required  it  to  furnish  all 
necessary  rolling  stock  and  equipment  for  the 
suitable  and  proper  operation  of  the  railroad  as 
a  carrier  of  passengers,  no  less  than  as  a  carrier 
of  freight.  It  cannot  be  said  that  the  carriage 
of  passengers  in  a  car  attached  to  a  freight 
train  is  a  suitable  and  proper  operation  of  the 
railroad,  so  far  as  the  carriage  of  passengers  is 
concerned.  The  transportation  of  passengers 
on  a  freight  train  or  on  a  mixed  train  is  subor- 
dinate to  the  transportation  of  freight,  a  mere 
incident  to  the  business  of  carrying  freight. 
To  furnish  such  cars  as  are  necessary  for  the 
suitable  and  proper  carriage  of  passengers  in- 
yolves  the  necessity  of  adopting  that  mode  of 
carrying  passengers  which  is  best  adapted  to 
secure  their  safety  and  convenience.  This  can 
be  accomplished  better  by  operating  a  separate 
passenger  train  than  by  operating  a  mixed 
train;  that  is  to  say,  the  duty  of  furnishing  all 
necessary  rolling  stock  and  equipment  for  the 
suitable  and  proper  operation  of  a  railroad 
carrying  passengers  involves  and  implies  the 
duty  of  furnishing  a  train  which  shall  be  run 
for  the  purpose  of  transporting  passengers 
only,  and  not  freight  and  passengers  together. 
Railroad  corporations  engaged  in  the  trans- 
portation of  passengers  for  hire  or  reward  are 
bound  to  the  exercise  of  the  highest  degree  of 
care  and  diligence  in  the  conduct  of  their  busi- 
ness. "Their  duties  and  liabilities  in  this  re- 
spect extend  as  well  to  the  appliances  used  as 
to  the  manner  of  using  them."  2  Rorer,  Rail- 
roads, pp.  948, 949.   But  there  are  necessary  dif  • 
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ferences  between  passeDger  and  freieht  trains. 
2  Wood,  Railroads,  p.  1288.  These  differ- 
ences need  not  be  here  noticed,  but  are  well 
understood  and  easily  recognized.  Railroad 
companies  are  not  required  to  adopt,  on  freight 
or  mixed  trains,  all  the  appliances  which  they 
use  on  passenger  trains,  but  they  are  merely 
required  to  use  the  highest  degree  of  care  con- 
sistent with  the  practical  operation  of  such 
trains.  Oviatt  v.  Dakota  C.  B.  Co.  43  Minn. 
800;  Missouri  P.  R.  Co.  v.  Holcomh  (Kan. 
Sup.)  44  Am.  &  Eng.  R.  Cas.  311,  note  (44 
Kan.  382).  When  passengers  are  carried  on 
freight  or  mixed  trains,  the  care  required  by 
the  company,  so  far  as  such  appliances  are 
concerned,  is  such  as  the  nature  of  the  train 
permits.  2  Wood,  Railroads,  p.  1288.  And 
when  a  passenger  rides  on  a  freight  or  mixed 
train,  .he  takes  upon  himself  the  increased 
risk  and  lessened  comfort  which  is  incident 
thereto;  nor  has  he  the  legal  right  to  demand 
any  other  care  in  the  management  of  such  a 
train  than  is  requisite  for  that  kind  of  a  train, 
or  any  other  security  than  such  a  mode  of  cod- 
veyance  affords.  2  Rorer,  Railroads,  p.  947: 
Oalena  <fc  C.  U.  B.  Co.  v.  Fay,  16  111.  568,  63 
Am.  Dec.  323;  Chicago,  B.  d  Q.  B,  Co.  v. 
Hagzard,  26  111.  378. 

It  follows  that,  when  the  only  train  oper- 
ated by  a  railroad  company  is  a  mixed  train, 
passen^rs,  being  unable  to  ride  upon  any 
other  kind  of  train,  are  forced  to  incur  risk  and 
submit  to  inconvenience  which  do  not  exist 
on  a  separate  passenger  train.  Hence  the  oper- 
ation of  a  railroad  with  a  mixed  train  only  is 
inconsistent  with  the  duty  of  furnishing  such 
cars  and  locomotives  as  are  necessary  to  the 
suitable  and  proper  operation  of  the  railroad 
when  engaged  in  the  passenger  traffic.  We 
are  not  unmindful  of  the  fact  that,  within  cer- 
tain limits,  a  discretion  may  be  exercised  as  to 
what  rolling  stock  and  equipment  are  necessary 
for  the  suitable  and  perfect  operation  of  a  rail- 
road carrying  passengers.  Where  the  mode  of 
carrying  passengers  is  separate  from  the  mode 
of  carrying  freight,  the  legitimate  exercise  of 
discretion  may  begin.  What  we  hold  is  that 
there  cannot  be  a  suitable  and  proper  operation 
of  the  railroad  as  a  carrier  of  passengers  where 
the  car  in  which  it  carries  its  passengers  is  part 
of  a  freight  train,  because  freight  trains  are 
inferior  to  passenger  trains,  and  travel  in  them 
attended  with  less  comfort,  convenience,  and 
safety  than  travel  in  passenger  trains.  The  inr 
feriority  of  a  freight  train  to  a  passenger  train 
as  a  mode  of  carrying  passengers  is  so  obvious 
that  no  man  of  ordinary  understanding  would 
regard  the  use  of  a  freight  train  for  the  pur- 
pose of  hauling  a  passenger  car  as  a  suitable 
and  proper  operation  of  a  railroad  in  the  mat- 
ter of  transporting  passengers.  We  are  there- 
fore of  the  opinion  that  the  act  here  sought  to 
be  enforced— ihe  running  of  a  passenger  car 
or  cars  separately  from  freight  cars — is  suffi- 
ciently specific  to  be  enforced  by  mandamus, 
and  the  right  to  compel  its  performance  is  clear 
and  undoubted,  unless  such  right  is  chan^d 
.or  modified  by  the  decision  of  the  question 
whether  the  expense  of  runninc  such  pas.senger 
car  or  train  would  be  justitiea  by  the  amount 
of  business  over  the  particular  line  of  road  run- 
ning from  Duquoin  to  Eldorado. 

Counsel  for  appellee  insist  that  a  railroad 
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company  is  not  bound  to  provide  a  separate 
passenger  train  when  its  business  is  not  suffi- 
cient to  warrant  it  in  doine  so.  In  Ohio  dt  M. 
B,  Co.  V.  PeopU,  Atty,  Qen.,  120  111.  200, 
where  the  lower  court  awarded  a  mandamus 
upon  a  petition  to  compel  a  railroad  company 
to  repair  and  improve  generally  a  certain  por- 
tion of  its  road,  and  to  increase  the  passenger 
trains  thereon,  we  reversed  the  judgment,  and 
held  that  the  writ  was  improperly  issued,  upon 
the  grounds  that  the  business  of  the  road  did 
not  pay  the  current  expenses,  that  the  de- 
fendant was  unable  to  perform  the  acts  sought 
to  be  enforced,  and  that  the  requirement 
made  upon  the  defendant  was  too  general,  and 
involved  too  much  discretion  as  to  details;  but 
it  was  there  said  that  a  railroad  company  could 
be  compelled,  by  mandamus  to  perform  any 
specific  duty  which  it  owed  to  the  public  as 
owner  or  operator  of  its  road,  such  as  operat- 
iner  its  road  as  a  continuous  line,  and  running 
dally  trains;  and  the  following  language  was 
used:  "It  is  believed,  however,  no  case  can 
be  found  which,  in  the  absence  of  a  statutory, 
requirement,  has  gone  to  the  length  of  holding 
that  a  railway  company  may  be  compelled  by 
mandamus  to  increase  the  number  of  trains 
on  its  road,  or  to  run  daily  a  particular  num- 
ber of  trains  over  its  road;  and  we  are  satisfied 
there  is  no  common-law  authority  for  making 
such  an  order.  Of  course,  where  the  charter  oi 
the  company  expressly  requires  that  not  less 
than  a  given  number  of  trains  shall  be  run  daily, 
the  company  may  be  compelled  by  mandamus 
to  perform  this,  like  any  other  specific  duty  en- 
joined by  its  charter,  or  by  other  statutory 
provision.  ...  A  company  that  runs  a 
daily  passenger  train  each  way  over  a  road 
which  cannot,  with  proper  management,  be 
made  to  keep  up  repairs  and  pay  running  ex- 
penses, certainly  does  fully  as  much  as  the  law 
requires  of  it,  so  far  as  passenger  trains  are 
concerned."  There  are  several  marked  differ- 
ences between  the  Ohio  dt  M.  B.  Co.  Case  and 
the  case  at  bar.  Here  the  appellee  does  not 
run  a  daily  passenger  train  each  way  over  the 
road  from  Duquoin  to  Eldorado.  Here  the 
charter  enjoins  a  duty  which  cannot  be  re- 
garded as  otherwise  than  specific,  in  view  of 
the  considerations  already  presented.  Here  it 
cannot  be  said  that  the  appellee  is  financially 
unable  to  discharge  the  duty  imposed  upon  it 
by  the  law,  and  which  it  owes  to  the  public. 
The  learned  circuit  judge  before  whom  this 
case  was  tried  below  says,  in  his  decision  of  it, 
that  "the  defendant  railroad  company  is  solv- 
ent and  in  a  prosperous  condition,  its  net  earn- 
ings last  year  being  over  $600,000,— a  net  in- 
come of  about  $3,000  per  mile  of  road."  Af- 
ter a  careful  examination,  we  are  satisfied  that 
the  statement  thus  made  is  sustained  by  the 
evidence.  When,  however,  it  is  said  that 
'the  defendant  railroad  company"  has  a  net 
yearly  income  of  some  $600,0()0,  the  reference 
IS  to  the  defendant  railroad  company,  of  its 
branches  or  leased  roads,  as  well  as  the  main 
stem.  So  far  as  appears  from  this  record,  the 
main  road,  owned  by  appellee  and  operated 
under  its  own  charter,  is  the  short  line  run- 
ning from  St.  Louis  to  Belleville,  besides  the 
leased  roads  running  from  Belleville  to  Du- 
quoin, and  Duquoin  to  Eldorado.  Appellee 
also  operates  three  other  roads  leased  by  it  for 
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long  terms  of  years,  to  wit:  The  Belleville  & 
Carondelet  Railroad,  a  short  road  about  17 
miles  long,  running  west  from  Belleville 
to  East  Carondelet,  on  the  Mississippi  river: 
the  St.  Louis  Southern  Railroad,  about  46 
miles  long,  which  taps  the  said  leased 
road  that  runs  from  Belleville  to  Duquoin, 
at  Pinkneyville,  about  10  miles  east  or 
northeast  from  Duquoin,  and  runs  from 
Pinkneyville  to  Marion;  and  the  Chicago, 
St.  Louis,  &  Paducah  Railway,  about  52 
miles  long,  running  from  Marion  to  Brooklyn, 
on  the  Ohio  river.  The  Belleville  &  Caron- 
delet road  was  not  leased  by  appellee  until 
June  1,  1893,  and  therefore  but  little  consider- 
ation can  be  given  to  it  in  making  up  the  esti- 
mates of  earnings  and  expenses  as  found  in  the 
record.  The  large  net  income  referred  to  is 
based  mainly  upon  the  earnings  of  the  other 
five  roads  already  mentioned.  It  is  said  that 
the  earnings  of  the  Belleville  &  Eldorado  Rail- 
road, running  from  Dequoin  to  Eldorado, 
when  that  road  is  taken  bv  itself  and  consid- 
ered separately,  are  not  sufficient  to  justify  the 
•  expense  of  running  a  separate  passenger  train 
from  Duquoin  to  Eldorado.  But  why  should 
this  branch  be  considered  separately  and  by 
itself?  Appellee  operates  its  main  road  and  its 
leased  branches  as  one  system,  and,  as  thus  op- 
erated, the  main  road  and  its  connections  or 
branches  yield  the  net  yearly  income  of  about 
$600,000,  already  referred  to.  All  the  divi- 
sions, which  are  entirely  within  the  boundaries 
of  the  state  of  Illinois,  are  mere  feeders  of  the 
main  road  running  from  East  St.  Louis  to 
Belleville,  which  is  also  in  Illinois;  and  all  the 
leased  roads  above  mentioned,  except  that  run- 
nine  from  East  Carondelet,  are  feeders  of  the 
road  running  from  Belleville  to  Duquoin. 
The  latter  road  and  the  Belleville  &  Eldorado 
Railroad  are  required,  by  the  charter  of  the 
Bellville  &  Eldorado  Railroad  Company,  and 
by  the  terms  of  its  lease  to  or  agreement  with 
appellee,  to  be  operated  as  one  line;  and  such 
operation  as  one  continuous  line  is  merely  the 
carrying  out  of  the  original  intention  of  said 
charter,  which  provided  for  the  operation  of 
one-  continuous  line  from  Belleville  to  Eldo- 
rado. It  is  no  more  proper  to  select  the  50 
miles  from  Duauoin  to  Eldorado  of  this  com- 
pact network  of  roads,  all  operated  under  one 
system,  and  all  contributing  to  the  support  of 
each  oUier,as  beingdeflcient  in  the  profits  neces- 
sary to  justify  a  reasonably  safe  and  conven- 
ient operation  of  passenger  traffic,  than  it 
would  be  to  select  any  other  portion  of  the 
line  running  from  East  St.  Louis  to  Duquoin, 
and  charge  that  portion  with  being  deficient  in 
such  profits. 

If  it  be  admitted  that  a  railroad  company 
is  not  bound  to  run  a  separate  passenger  train 
when  its  business  is  not  sufficient  to  warrant 
it  in  doing  so,  we  are  confronted  at  this  point 
with  the  question  whether  this  doctrine  refers 
to  the  business  done  by  the  main  road  and 
other  roads  leased  by  it  and  connected  with  it, 
all  of  which  are  operated,  or  are  required  to  be 
operated,  as  one  line,  or  whether  it  can  be  made 
to  refer  to  a  small  part  of  the  continuous  line 
or  system,  which  happens  to  run  through  a 
section  of  country  where  the  freight  is  not  so 
much,  and  the  passengers  are  not  so  many,  as 
is  the  case  on  some  other  part  of  the  line.  We 
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are  of  the  opinion  that  the  whole  business  of 
the  various  parts  operated  as  one  line  should 
be  taken  into  consideration  where  the  circum- 
stances are  such  as  are  revealed  bv  this  record. 
The  duty  required  of  a  railroad  company  in 
the  matter  of  transporting  passengers  is  the 
duty  to  meet  and  supply  the  public  wants. 
These  wants  are  measured  by  the  business  ac- 
tually done,  or  what  it  could  be  clearlv  shown 
would  be  done  if  increased  facilities  were 
granted.  That  there  is  here  a  public  demand 
for  passenger  service  is  shown  by  the  fact 
that  a  passenger  car  is  attached  to  a  freight 
train,  and  that  passengers  are  invited  to  ride, 
and  do  ride,  upon  this  mixed  train.  It  is  not 
contended  that  appellee  is  not  abundantly 
able,  out  of  the  earnings  realized  by  it  from  the 
system  controlled  by  it,  to  pay  the  expense  of 
running  a  passenger  car  separately  from 
freight  cars  over  the  Belleville  &  Eldorado 
Railroad,  and  thereby  save  the  traveling  pub^ 
lie  from  the  increased  danger  and  inconven- 
ience of  taking  passage  on  a  freight  train. 
Nor  does  it  appear  that  such  expense  could  not 
be  easily  met  by  the  earnings  of  the  line  run- 
ning from  East  St  Louis  to  Eldorado,  by  way 
of  Duquoin.  The  following  language  used  by 
the  Supreme  Court  of  the  United  Stales  in  St. 
John  V.  Erie  R.  Co.  89  U.  S.  22  Wall.  186.  23 
L.  ed.  748,  is  applicable  here:  ''The  business 
of  the  road  was  a  unit.  If  it  had  been  disin- 
tegrated as  proposed  by  the  complainant,  we 
apprehend  it  would  have  been  found  that  the 
Corel ations  of  the  main  stem  and  branches 
were  such,  and  that  the  e'^penses  and  charges 
incident  to  the  entire  business  and  those  of 
the  several  parts  were  so  interwoven  and 
blended,  that  an  accurate  ascertainment  of  the 
net  profit  of  the  main  line  and  any  of  the  aux- 
iliaries, taken  separately  from  the  rest,  would 
have  been  impracticable.  An  ancillary  road 
may  be  short,  and  yield  but  little  income,  yet 
by  reason  of  it  reaching  to  coal  fields,  or  from 
other  local  causes,  its  contributions  to  other 
roads  of  the  series  may  be  very  large  and  prof- 
itable. Whether  in  this  case  the  partial  com- 
putation insisted  upon  could  or  could  not  have 
been  made,  the  process  was  one  upon  which  the 
company  was  neither  bound  nor  had  the  right 
to  enter."  The  reports  made  by  appellee  to 
the  railroad  and  warehouse  commissioners  for 
the  years  1891,  1892,  and  1893  show  that  it  has 
never  kept  a  separate  account  of  the  actual 
earnings  or  expenditures  of  the  road  from  Du- 
quoin to  Eldorado,  but  has  treated  the  line 
from  East  St.  Louis  to  Eldorado  as  one  con- 
tinuous line,  making  no  difference  in  its  ac- 
counts between  the  division  from  Duquoin  to 
Eldorado  and  any  other  portion  of  the  roi^d. 

In  estimating  the  liabilities  of  the  Belleville 
&  Eldorado  Railroad  Company,  certain  indebt- 
edness, which  is  in  the  nature  of  preferred  stock, 
is  charged  up  as  a  liability,  in  the  accounts 
product,  to  show  that  the  obligations  of  ap- 
pellee are  such  as  to  relieve  it  from  the  duty 
of  operating  the  passenger  train  asked  for. 
This  is  manifestly  improper,  because  guar- 
anteed or  preferred  stock  is  but  a  dividend, 
and  not  a  debt,  and  the  holder  of  a  certifi- 
cate for  such  stock  can  have  no  action  against 
the  company  as  for  a  debt,  but  his  ri^t  is 
to  a  dividend.  Taft  v.  Hartford,  P.  dk  F.  R. 
Co.  8  R.  L  810,  6  Am.  Rep.  575;  St.  John  v. 
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Erie  B.  Co.  supra;  1  Korer,  Railroads,  p.  107. 
The  object  of  incorporating  railroad  compa- 
nies is  to  secure  to  the  public  increased  facili- 
ties of  transit  from  point  to  point,  and  an  im- 
proved mode  of  carrying  persons  and  prop- 
erty. Their  public  character  is  apparent  from 
the  fact  that  they  are  clothed  with  the  power 
of  taking  private  property,  through  the  exer- 
cise of  the  right  ot  eminent  domain.  Prior  to 
the  adoption  of  the  present  Constitution,  mu- 
nicipal corporations  were  authorized  to  aid  in 
the  construction  of  railroads  by  subscriptions 
for  their  stock.  As  matter  of  fact,  Franklin 
county,  through  which  the  Belleville  &  Eldo- 
rado Kailroad  passes,  subscribed  $150,000  to 
its  construction,  of  which  indebtedness  $37,000 
is  still  outstanding.  Railroads  are  creatures  of 
the  law,  and  are  intrusted  with  the  exercise  of 
these  sovereign  powers  to  promote  the  public  in- 
terest, and  are  therefore  bound  to  conduct  their 
affairs  in  furtherance  of  the  public  objects  of 


their  creation.  The  interest  of  stockholders  in 
their  profits  is  secondary,  and,  in  the  maio. 
subsidiary  to  the  interest  of  the  public.  It  is 
in  view  of  their  public  character  that  the  courts 
are  authorized  to  determine  and  enforce  the 
public  duties  enjoined  upon  them.  The  d  uties 
which  they  owe  to  the  state  and  the  general 
public  cannot  be  shirked  or  evaded.  1  Wood, 
Railroads,  p.  12;  Railroad  Comrs.  v.  Portland 
ik  0.  C.  R.  Co.  63  Me.  269,  18  Am.  Rep.  208. 
We  do  not  think  that  there  Is  here  such  insuffi* 
ciency  of  business  or  profits  as  to  present  valid 
defense  to  the  application  of  the  People.  The 
writ  of  mandamus  should  issue  as  prayed  for. 
The  judgment  of  the  Oireuit  Court  i$  reversed. 
and  the  cause  is  remanded  to  that  court,  with 
directions  to  enter  a  judgment  awarding  the 
writ  in  accordance  with  the  prayer  of  the  pe- 
tition. 

Rehearing  denied  January  18,  1897. 
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SAN     ANTONIO     STREET     RAILWAY 

COMPANY,  Plff.  in  Err., 

c. 

STATE  of  Texas,  ex  rel.   Henry  ELMEN- 

DORF  et  al. 


.Tex.. 


1.  An  oblig^tloii  to  maintain  a  street 
railway  is  not  imposed  by  the  irrant  of  a  mere 
prlvile^  to  construct  and  maintain  It. 

8.  A  street-railway  company  eannot  be 
compelled  by  mandamus  to  operate 
an  abandoneid  portion  of  its  line,  which 
has  heen  constructed  under  grant  of  a  "privilegre 
.  .  .  to  construct  and  operate"  it,  if  its  charter 
does  not  in  express  terms  or  by  fair  implication 
forbid  it  to  discontinue  the  enterprise. 

(March  29, 1897.) 

ERROR  to  the  Court  of  Civil  Appeals.  Fourth 
Supreme  Judicial  District,  to  review  a 
judinneDt  affirmiog  a  judgment  of  the  District 
Court  of  Bexar  County  in  favor  of  relator  in  a 
mandamus  proceeding  to  compel  defendant  to 
run  cars  over  certain  portions  of  its  track. 
Betersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Houston  Brothers*  for  plaintiff 
in  error. 

In  answer  to  a  petition  for  mandamus,  de- 
fendant may  deny  the  facts  alleged,  or  state 
other  matters  sufficient  to  defeat  relator's  appli- 
cation, and  there  are  defenses  which  may  be 
interposed  to  an  action  for  mandamus  to  com- 
pel the  running  of  cars  on  a  street-railway  line. 

14  Am.  &  Eng.  Enc.  Law,  p.  212,  •[  2;  StaU, 
Elmendorf,  v.  8an  Antonio  Street  R.  Co.  10 
Tex.  Civ.  App.  12. 


When  such  defenses  are  properly  pleaded 
and  verified,  the  rule  to  show  cause  why  per* 
emptory  writ  should  not  be  issued  should  be 
discharged  and  writ  refused,  or  the  defendant 
should  have  an  opportunity  to  prove  the  facts 
alleged. 

iState^  Elmendorf,  v.  San  Antonio  Street  R. 
Co.  supra. 

The  court  erred  in  rendering  judgment 
awarding  to  plaintiffs  and  intervener  a  writ 
of  mandamus  and  adjudging  costs  against 
the  defendant,  because  there  was  neither  plead- 
ings, law,  nor  evidence  to  sustain  such  finding 
and  judgment,  and  the  judgment  should  have 
been  for  defendant  for  costs. 

14  Am.  &  Eng.  Enc.  Law,  p.  221,  •'17. 

By  the  terms  of  the  ordinance  no  certain 
service  is  required  of  appellant,  and  no  duty 
of  a  public  nature  is  imposed  or  defined,  either 
by  statute,  charter,  or  ordinance. 

Mr.  John  H.  Clark,  with  Mr.  R.  B. 
Minor*  for  defendant  in  error. 

Gaines,  Ch.  J.,  delivered  the  opinion  of 
the  court  : 

This  case  arose  by  a  petition  filed  in  the  name 
of  the  state  of  Texas  upon  the  relation  of  Henry 
Elmendorf  and  others  to  compel  the  plaintiff 
in  error  to  operate  a  part  of  its  lines  upon 
which  it  had  ceased  to  run  its  cars.  Demur- 
rers to  the  petition  were  overruled,  and  excep- 
tions to  the  answer  of  respondent  were  sus- 
tained, and  thereupon  the  peremptory  writ 
was  awarded  as  prayed  for  in  the  petition. 
This  judgment  was  affirmed  upon  appeal,  and 
to  the  judgment  of  affirmance  this  writ  of  error 
has  been  granted. 

The  first  question  is.  Did  the  facts  alleged 
authorize  the  relief  prayed  for  io  the  petition ? 


Note.— For  mandamus*  to  compel  street-railway  i  24  L.  R.  A.  561,  and  note;  also  Chicago  &  A.  R.  Co.  r 
or  other  raUway  companies  to  operate  their  lines.    People,  Hunt  (Dl.)  86  L.  R.  A.  224;  and  People.  Oan- 
see  State,  Little,  v.  Dodge  City,  M.  &  T.  R.  Co.  (Kan.)  I  trell,  v.  St.  Louis,  A.  &  T.  H.  R.  Co.  (lU.)  afiie,  «!». 
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It  was  alleged  that  the  respondent  company 
was  a  corporation,  chartered  by  a  special  act 
of  the  legislature  passed  May  2,  1874,  and  au- 
thorized to  oi>erate  street  railways  in  the  city 
of  San  Antonio  for  the  term  of  fifty  years; 
that  it  applied  to  the  city  council  of  the  city 
for  authority  to  construct  certain  lines  within 
the  city  limits;  and  that  the  priyilege  was 
granted  by  an  ordinance,  which  is  copied  in 
the  petition.  So  much  of  it  as  bears  upon  the 
questions  presented  reads  as  follows: 

"Sec.  1.  That  the  privilege  be.  and  is  hereby, 
granted  to  the  San  Antonio  Street  Railway 
Company  to  construct  and  operate  a  street 
railway,  with  all  its  necessary  tracks,  side 
tracks,  switches,  turnouts,  curves,  turntables, 
etc.,  and  that  the  rights,  privileges,  and  fran- 
chises are  hereby  granted  to  the  said  railway 
company  for  and  during  the  term  of  their 
charter,  upon  the  following  additional  streets 
and  avenues,  to  wit:  Beginning  at  the  end  of 
its  present  tracks  on  West  Commerce  street, 
thence  west  over  and  along  West  Commerce 
street  to  Seventeenth  street,  thence  north  over 
and  along  Seventeenth  street  to  Za valla  street, 
thence  over  apd  along  Zavalla  street  into  the 
property  known  as  'Lake  View,'  thence  north 
on  West  Nineteenth  street  to  Woodbury  ave- 
nue, thence  along  Woodbury  avenue  to  West 
Belknap  street,  thence  along  West  Belknap 
street  to  Highland  Park.  Also  from  West 
Commerce  street,  at  its  intersection  with  Zal- 
zamoras  street  south  over  and  along  Zalza- 
moras  street  to  San  Fernando  street,  thence 
east  over  and  along  San  Fernando  street  to 
South  Laredo  street,  thence  north  over  and 
along  South  Laredo  street  to  Dolorosa  street. 
Also  upon  and  over  Myrtle  street  from  South 
Flores  street  to  San  Pedro  avenue. 

"Sec.  2.  That  said  company  may  use  in  the 
construction  and  maintenance  of  said  road 
what  is  known  as  'T  rail.' 

*'Sec.  8.  That  said  company  is  hereby  re- 
quired to  observe  all  existing  ordinances  of 
the  city  of  San  Antonio  not  inconsistent  with 
Che  rights  herein  granted." 

It  is  not  expressly  averred  that  at  the  time 
the  ordinance  was  passed  the  company  had 
already  constructed  and  had  in  operation  a 
line  or  lines  of  street  railwaj  in  the  city;  but 
we  think  that  this  is  to  be  mferred  from  §  1, 
which  speaks  of  the  streets  over  which  the 
privilege  to  construct  and  operate  was  thereby 
granted  as '  'additional  streets  and  avenues. "  it 
was  further  averred  that  the  company  has 
constructed,  and  for  a  time  had  operated,  the 
line  from  its  beginning  point  to  Highland 
Park,  but  that,  while  it  had  continued  to  oper- 
ate that  portion  of  that  line  nearest  the  city,  it 
had  abandoned  the  operation  of  a  part.  The 
prayer  was  for  a  writ  of  mandamus  to  compel 
the  respondent  to  operate  that  entire  line. 

It  is  a  well -settled  doctrine  that  a  corpora- 
tion may  be  compelled  by  the  writ  of  man- 
damus to  perform  a  duty  imposed  by  statute. 
The  duty  need  not  be  express;  it  may  be  im- 
plied. Clearly,  when  it  appears  by  fair  im- 
plication from  the  terms  of  its  charter,  it  is 
as  imperative  as  if  the  obligation  were  ex- 
pressed. But  as  to  corporations  quasi-public 
in  character — such,  for  example,  as  those  char- 
tered for  the  carriage  of  passengers  and  freight 
— there  are  decisions  which  hold  that  they  owe 
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certain  duties  to  the  public  which  they  may  be 
compelled  to  perform,  although  not  enjoined 
by  their  charters,  either  in  express  terms  or  by 
specific  implication.  But  we  have  been  unable 
to  discover  that  any  well-defined  rule  has  been 
laid  down  by  the  authorities  by  which  we  may 
determine  in  every  case  what  implied  duties 
are  assumed  by  such  a  corporation  by  the  ac- 
ceptance of  its  charter.  It  has  been  held  that 
in  the  absence  of  some  direct  statutory  require- 
ment a  railroad  company  cannot  be  compelled 
to  establish  and  maintain  a  station  at  a  par- 
ticular point  on  its  line,  although  it  may  be 
shown  that  the  convenience  of  the  public  de- 
mands it.  NortJiern  P.  H.  Co.  v.  Washington 
Terntory,  142  U.  S.  492,  35  L.  ed.  1092;  Peo- 
pU  V.  New  York.  L.  E.  d;  W,  R.  Co.  104  N. 
Y.  58,  58  Am.  Rep.  484.  A  contrary  doctrine 
seems  to  have  been  acted  upon  in  State,  Mat- 
toon,  v.  Republican  Valley  R.  Co,  17  Neb.  647, 
52  Am.  Rep.  424,  and  in  People,  Hunt,  v.  Chi- 
cago &  A.  R.  Co.  180  111.  175.  It  is  one  thing 
to  hold  that  a  company  which  has  accepted  a 
charter  authorizing  it  to  construct  a  line  of 
railroad,  with  power  to  condemn  property,  and 
has  constructed  and  is  maintaining  its  line, 
may  be  compelled  to  so  operate  its  hne  as  rea- 
sonably to  meet  the  necessities  of  the  public; 
and,  as  we  think,  it  is  quite  a  different  one 
that  a  railroad  company,  by  the  acceptance  of 
its  charter,  which  simply  makes  it  lawful  to 
construct  and  maintain  a  railroad,  assumes  an 
obligation  to  construct  it  and  to  maintain  its 
Operation  so  long  as  its  corporate  existence 
may  continue.  The  latter  question  was  pre- 
sented in  the  case  of  York  d  N.  M.  R.  Co.  v. 
Reg.  1  El.  &  Bl.  858.  There  the  company  had 
constructed  its  line  in  part  only.  The  purpose 
of  the  suit  was  to  compel  it  b^  the  writ  of 
mandamus  to  construct  the  entire  road.  In 
the  court  of  Queen's  bench  there  was  a  judg- 
ment for  the  relators,  two  of  the  judges  con- 
curring in  opinion  and  one  dissenting.  This 
judgment  was  reversed  in  the  exchequer  cham- 
ber by  the  unanimous  opinion  of  the  nine 
•judges  who  sat  upon  the  case.  22  L.  J.  Q.  B. 
N.  8.  225.  The  chief  justice,  who  delivered 
the  opinion  of  the  court  upon  the  hearing  of 
the  writ  of  error,  after  stating  the  facts,  pro- 
pounded the  questions  to  be  decided  as  fol- 
lows: "Upon  these  facts  several  points  arise: 
(I )  Does  the  statute  of  1849  cast  upon  the  plain- 
tiffs in  error  a  duty  to  make  this  railway?  (2) 
If  It  does  not,  is  there,  under  the  circum- 
stances, a  contract  between  the  plaintiffs  in 
error  and  the  landowners,  which  can  be  en- 
forced by  mandamus?  (3)  And,  failing  these 
propositions,  does  a  work,  which  in  its  incep- 
tion is  permissive  only,  become  obligatory  by 
part  performance?"  The  second  question  does 
not  concern  us  here.  The  charter  in  this  case 
did  not  involve  nor  did  it  grant  the  taking  of 
private  property  for  the  public  use.  After  con- 
cluding that  there  was  no  language  in  the  stat- 
ute from  which  it  could  be  inferred  that  it 
was  the  intention  of  Parliament  to  make  it 
obligatory  upon  the  company  by  the  accept- 
ance of  the  charter  to  construct  the  entire  line 
of  railroad,  the  court,  in  their  opinion,  decide 
the  first  question  as  follows:  ''It  seems  to  us, 
therefore,  that  these  statutes  do  not  cast  upon 
the  plaintiffs  in  error  this  duty,  either  by  ex- 
I  press  words  or  by  implication;*^ that  we  ought 
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to  adhere  to  the  plain  meaning  of  the  words 
used  by  the  legislature,  which  are  permissive 
only;  and  that  there  is  no  reason,  in  policy  or 
otherwise,  why  we  should  endeavor  to  pervert 
them  from  their  natural  meaning."  Upon  the 
third  the  court  speak  as  follows:  **There  re- 
mains but  one  further  view  of  the  case  to  be 
considered,  and  of  that  we  have  partly  dis- 
posed in  the  observations  which  we  have  al- 
ready made.  But,  inasmuch  as  Lord  Camp- 
bell proceeded  upon  this  ground  only  in  the 
court  below,  although  it  was  not  much  relied 
upon  before  us  in  argument,  we  have,  out  of 
respect  to  his  high  authority,  most  carefully 
examined  it,  and  are  of  opinion  that  the  man- 
damus cannot  be  supported  upon  the  ground 
that  the  railway  company,  having  exercised 
some  of  their  powers,  and  made  part  of  their 
line,  are  bound  to  make  the  whole  railway 
authorized  by  their  statutes."  The  opinion 
throughout  bears  the  marks  of  the  most  care- 
ful consideration,  and  is  supported,  as  we 
think,  by  argument  which  cannot  be  satisfac- 
torily answered. 

The  authorities  upon  the  precise  point  are 
but  few.  But  the  question  arose  in  the  case  of 
State,  Atty.  Gen.,  v.  SouHiern  Minnesota  R, 
Go.  18  Minn.  40  (Gil.  21),  and  the  writ  of  man- 
damus was  refused  because  the  statute  which 
authorized  the  construction  of  the  railroad 
neither  in  express  terms  nor  by  reasonable 
construction  imposed  upon  the  company  the 
specific  legal  duty  of  constructing  it.  The 
general  principle  was  also  affirmed  m  the  case 
of  JSorthern  P.  R.  Co.  v.  Washington  Terri- 
tory, 142  U.  S.  492,  36  L.  ed.  1093.  The  at- 
tempt in  that  case  was  to  compel  a  railroad  to 
establish  and  maintain  a  station  at  a  point 
where,  it  was  alleged,  the  interest  of  the  public 
required  such  station.  But  upon  the  point 
decided  in  that  case  the  decisions  are  in  con- 
flict. The  case  of  State  v.  Hartford  <fe  N.  H. 
R.  Co.  29  Conn.  538,  presented  a  question  very 
like  that  under  consideration.  In  that  case  the 
company  was  chartered  to  run  its  line  from  its 
initial  point  to  a  point  on  the  tide  water.  It 
constructed,  and  for  a  while  maintained,  its 
road  to  the  tide  water,  but,  having  entered  into 
a  contract  for  a  connection  with  another  com- 
pany, it  diverted  its  line  li  miles  from  the  wa- 
ter terminus,  and  ceased  to  carry  passengers 
to  the  latter  point,  though  it  continued  to 
carry  freight.  The  court  held  that  it  could  be 
compelled  bv  mandamus  to  carry  both  pass- 
engers and  freight,  as  required  by  its  charter. 
But  it  was  contended  on  behalf  of  the  relators 
that  its  charter,  by  its  terms,  imposed  the  duty 
upon  the  company  to  construct  and  operate  its 
entire  line,  and  especially  forbade  it  to  discon- 
tinue any  part  of  its  line  that  had  been  put  in 
operation.  On  the  other  hand,  counsel  for  the 
companv  maintained  that  the  charter  granted 
the  privilege  merely, and  did  not  impose  a  duty. 
The  opinion  upon  the  main  question  is  verv 
brief,  and  it  is  impossible  to  ascertain  from  it 
how  the  court  determined  the  question  of  the 
construction  of  the  charter  so  pointedly  pre- 
sented in  the  briefs.  But  in  discussing  another 
question  in  the  case  the  court  used  this  lan- 
guage: "What  right  have  they  to  covenant 
with  that  corporation  that  they  will  not  run 
cars  to  tide  water,  as  the  charter  provides  that 
they  shall.'  etc.,  from  which  it  may  be  inferred 
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that  thev  adopted  the  coBstruction  contended 
for  by  the  counsel  for  the  relators.  If  the  lan- 
guage of  the  charter  is  correctly  quoted  in  the 
brief  of  counsel,  as  doubtless  it  was,  we  think 
that  it  impliedly  made  it  the  duty  of  the  com- 
pany to  continue  to  operate  so  much  of  its  line 
as  it  should  once  construct  and  operate,  and 
that  therefore  the  decision  is  not  in  conflict 
with  the  cases  previously  cited. 

We  have  a  similar  difficulty  with  the  case  of 
Pottctn  Place  v.  Topeka  R.  Co.  51  Kan.  609. 
That  was  an  action  to  compel  a  street-railway 
company  to  operate  a  portion  of  its  line  which 
it  had  discontinued.  The  court  may  have  in- 
tended to  hold  broadly  that  a  company  which 
has  accepted  a  mere  privilege  to  build  a  street 
railway,  and  has  constructed  and  operated  it, 
may  be  compelled  by  the  writ  of  mandamus 
to  continue  its  operation.  The  opinion  admita 
of  that  construction,  but  the  important  ques- 
tion whether  the  mere  grant  of  a  privilege  im- 
poses a  duty  is  not  discussed.  The  ordinance 
under  which  the  company  acted,  however, 
contained  a  requirement  that  the  '*said  rail- 
way shall  be  so  operated  that  a  car  shall  pass 
any  given  point  each  way  on  ^he  route  at 
least  every  twenty  minutes  for  twelve  hours, 
and  at  least  once  every  thirty  minutes  for 
four  hours,  during  that  part  of  the  day  the 
road  shall  be  operated."  These  are  words  of 
command,  and  may  be  construed  as  making 
it  the  duty  of  the  company,  in  case  it  should 
construct  and  operate  its  road,  to  continue  to 
operate  every  part  of  its  line.  The  opinion,  itve 
think,  might  have  been  safely  placed  upon  this 
requirement.  But  whether  such  was  or  was 
not  the  Intention  of  the  court  we  cannot  say 
from  the  opinion.  In  the  case  of  People  v.  Al- 
bany d  V.  R.  Co.  24  N.  Y.  261,  82  Am.  Dec.* 
295,  the  company  had  completed  itsentireline. 
but  had  ceased  to  operate  a  part  of  it;  and 
a  suit  was  brought  in  equity  to  compel  a 
specific  performance  of  that  duty.  It  was 
held  that  a  specific  performance  could  not 
be  compelled  in  that  form  of  action,  and  that 
the  suit  was  properly  dismissed.  The  judge 
who  wrote  the  opinion  expressed  the  view 
that  the  only  remedy  was  by  quo  warranto  to 
forfeit  the  charter;  but  in  this  the  majority  of 
the  court  did  not  concur.  It  is  evident,  how- 
ever, that  the  right  to  a  writ  of  mandamus 
was  not  involved  in  that  decision.  The  leg- 
islature, in  creating  a  corporation,  has  the 
power  to  give  it  an  option  to  do  or  not  to  do 
the  acts  which  it  is  authorized  to  perform. 
On  the  other  hand,  it  ma^  impose  upon  the 
corporation,  as  the  law  of  its  creation,  the  ob- 
ligation to  exercise  to  their  fullest  extent  the 
powers  which  are  granted.  In  either  case  the 
proposed  corporators  may  accept  or  not;  and 
in  the  latter,  if  they  do  accept,  they  may  be 
compelled  by  mandamus  to  perform  the  duties 
so  imposed.  But  to  say  that  in  granting  a 
charter  to  do  a  public  service  there  is  no  differ- 
ence between  making  it  lawful  to  do  an  act, 
and  imposing  it  as  an  obligation  to  perform  it, 
is  to  say  that,  by  reason  of  the  public  interest 
involved,  language  is  to  have  a  different  con- 
struction and  ef&ct  from  what  it  would  have 
in  statutes  in  general  or  in  private  contracts. 
Expressions  may  be  found  in  the  opinions  of 
courts  which  countenance  that  doctrine,  but 
we  think  there  it  is  based  upon  an  assumption 
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that  cannot  be  maintained  upon  sound  prin- 
ciples. In  legislating,  the  lawmaking  power 
undertakes  to  determine  what  is  to  tfie  inter- 
est of  the  public,  and  under  the  limitations 
of  the  Constitution  it  is  the  sole  judse  of  what 
will  promote  the  public  utility,  and  must  be 
presumed  to  be  capable  of  expressing  its  will 
in  intelligible  words.  When,  therefore,  a  cor- 
poration, whether  quasi-public  or  purely  pri- 
vate, is  granted  the  privilege  of  doing  an  act, 
and  there  are  in  its  charter  no  express  terms 
which  make  it  obligatory  to  do  the  act,  or 
other  words  from  which  by  fair  construction 
that  intention  can  be  gleaned,  we  do  not  see 
upon  what  sound  principle  the  duty  can  be 
imposed.  The  allegations  in  the  petition  in 
this  case  show  that  the  respondent  company 
was  chartered,  merely  for  the  purpose  of  con- 
structing and  operatmg  street  railways  in  the 
city.  The  special  act  merely  gave  it  the  right 
of  corporate  existence  for  the  purpose  indi- 
cated. Tugwell  v.  Eagle  Pass,  Ferry  Co.  74 
Tex.  480  and  492.  The  streets  were  under 
the  control  of  the  city  council.  The  company 
could  do  nothing  without  the  consent  of  the 
council.  The  franchise  in  question  was 
granted  by  the  city  council,  and  the  claim  is 
that  it  is,  by  virtue  of  that  concession,  and  its 
acceptance  by  the  company,  that  the  duty 
arose.  But  the  ordinance  (which  is  quoted 
above) merely  grants  "the  privilege"  of  con- 
structing and  maintaining  street  railways  over 
the  lines  therein  designated.  No  clearer  words 
of  mere  permission  could  have  been  employed. 
Not  only  this,  but  there  is  in  the  ordinance 
neither  sentence,  phrase,  nor  word  that  indi- 
cates that  it  was  the  intention  of  the  council  to 
make  it  a  condition  of  the  acceptance  of  its 
grant  that  the  company  should  be  bound  to 
construct  and  operate  railways  over  the  streets 
which  were  therein  specified.  The  company 
are  required  to  observe  all  the  ordinances  of 
the  city  then  existing,  but  it  is  not  averred 
that  there  was  any  ordinance  in  existence  at 
the  time  of  the  acceptance  of  the  franchise 
which  imposed  that  obligation.  The  follow- 
ing succinct  and  accurate  statement  of  the 
law  from  Redfield  on  Railways  has  been  often 
quoted  with  approval:  "Where  the  charter 
of  Jk  corporation,  or  the  general  statute  in 
force  and  applicable  to  the  subject,  imposes 
a  specific  duty,  either  in  terms  or  by  fair  and 
reasonable  construction  and  implication,  and 
there  is  no  specific  or  adequate  remedy,  the 
writ  of  mandamus  will  be  awarded."  Kedf. 
Railways,  p.  678.  It  is  clear  that  the  ordi- 
nance in  this  case  neither  by  express  terms  nor 
by  implication  imposes  the  duty  upon  the 
company.  If  the  duty  to  construct  and  main- 
tain the  line  is  to  be  established,  it  must  be 
upon  the  assumption  that  every  privilege 
granted  by  a  legislative  body  in  reference  to 
matter  of  public  interest  imposes  upon  the 
grantee  who  accepts  it  the  duty  to  perform 
the  acts  he  is  allowed  to  perform.  The  as- 
sumption, in  our  opinion,  is,  as  we  have  al- 
ready intimated,  not  based  upon  sound  rea- 
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son.  and  is  in  opposition,  at  least,  to  the  weight 
of  authority.  Of  the  numerous  similar  f ran  • 
chises  granted  in  this  state  many  have  doubt- 
less been  abandoned  without  objection,  so 
far  as  we  are  advised,  from  any  quarter.  It 
does  not  follow  that  a  just  objection  may  not 
have  been  made;  but  the  fact  that  none  ha» 
been  made  serves,  we  think,  in  some  measure, 
to  show  that  the  practical  construction  of 
such  charters  has  been  that  the  grant  is  per- 
missive, and  not  obligatory. 

We  are  of  opinion,  also,  that  the  fact  that 
the  road  has  been  constructed  and  operated, 
and  that  a  part  is  now  operated,  makes  no 
difference.  Under  the  grant  of  a  privilege 
to  construct  and  maintain,  if  after  acceptance 
it  is  permissive  only  to  construct,  it  is  not  ob- 
ligatory to  maintain.  But  we  do  not  hold 
that  the  company  can,  against  the  will  of  the 
city,  operate  a  part  of  its  line,  and  not  the 
whole.  A  privilege  to  establish  an  entire 
line  of  street  railway  may  be  granted  when 
the  privilege  of  constructmg  and  operating  a 
part  only  would  not  be;anaffor  a  failure  to* 
operate  a  part  it  would  seem  that  the  whole 
might  be  forfeited.  It  seems  to  us  that  the 
remedy  in  this  case  is  to  forfeit  the  franchise 
to  operate  the  branch  line  in  controversy. 
The  defendant,  in  its  answer,  offers  to  dis- 
continue the  operation  of  the  branch,  and  ap- 
parently this  would  have  been  a  good  answer 
to  the  petition  if  an  answer  had  been  neces- 
sary. 

We  would  not  be  understood  as  holding 
that  the  common  law  does  not  impose  some 
duties  upon  companies  chartered  as  commoa 
carriers,  which  may  be  enforced  by  manda- 
mus, although  no  mention  of  such  duties 
may  be  found  in  their  charters.  All  carriers 
who  undertake  to  transport  goods  or  passen- 
gers for  the  public  assume  certain  duties  to* 
the  public;  but  certainly  carriers  who  are  not 
corporations  may  at  any  time  discontinue  the 
business,  if  they  elect  to  do  so,  and  we  see  no 
good  reason  why  corporations  may  not  dis- 
continue their  enterprises  when  the  charter 
does  not  in  express  terms  or  by  fair  implication 
forbid  it.  If  it  is  the  will  of  the  legislature, 
or  of  a  municipal  body  to  whom  the  power 
to  confer  the  privilege  may  have  been  granted, 
to  impose  upon  the  corporation  the  duty  ta 
construct  and  to  continue  to  operate  the  work, 
instead  of  a  mere  permission  to  do  so,  it  is 
not  difficult  so  to  provide  by  incorporating 
into  the  grant  some  language  which  evinces- 
that  intention.  It  follows  that,  in  our  opin- 
ion, the  trial  court  erred  in  overruling  the  de- 
murrer to  the  petition,  and  that  the  court  of 
civil^  appeals  erred  in  not  so  holding. 

It'not  appearing  that  that  petition  may  be 
amended  so  as  to  state  a  good  cause  of  ac- 
tion, the  judgment  of  the  Court  of  Civil  Ap- 
peals and  that  of  the  District  Court  are  re- 
versed, and  the  cause  dismissed. 

Rehearing  denied. 
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1  •  A  decision  by  the  higrheflt  conrt  of  the 
state  holdingr  a  given  statute  constitu- 
tional ^iil  not  be  left  in  force,  after  a  subse- 
quent decision  of  tbe  same  court  overruling  the 
former  decision  and  holdiner  the  statute  uncon- 
stitutional, as  to  contracts  entered  into  before  the 
latter  decision  was  rendered. 

2.  A  decision  by  the  highest  court  of  a 
state  overruling  a  prior  decision  and 
holding  unconstitutional  a  statute  held  to  be 
constitutional  by  such  decision  does  not  impair 
the  obligations  of  a  contract  entered  into  before 
the  latter  decision  was  rendered,  as  a  decision 
of  the  court  is  not  in  fact  a  law,  and  if  errone- 
ously made  cannot  make  a  law. 

3*  The  courts  will  take  Judicial  notice 
of  a  city  charter,  a  provision  of  which  declares  it 
to  be  a  public  law. 

4.  A  pavement  assessment  is  a  personal 
eharg^e  ajf  ainst  the  owner  of  the  prop- 
erty whenever  it  constitutes  a  lien  on  the  prop- 
erty, under  a  provision  in  the  city  charter  that 
the  certificate  issued  for  such  improvement  shall 

'  state  that  the  sum  of  money  mentioned  therein 
is  a  tax  against  the  prot>erty  owner  and  a  lien  on 
the  property,  and  that  if  tbe  owner  fails  to  pay  the 
amount  of  the  certificate  when  due  tbe  owner  of 
such  certificate  may  institute  suit  for  the  en- 
forcement of  the  tax  and  foreclosure  of  the  lien. 

5.  The  owner  of  a  homestead  on  which 
an  improvement  certificate  is  unsuc- 
cessftilly  sought  to  be  made  a  lien  is  per- 
sonally liable  for  the  amount  of  the  certificate  if 
the  city  was  empowered  by  its  charter  to  make 
the  co«t  of  such  Improvement  a  personal  charge 

*  against  the  owner. 

(December  7, 1896.) 

CERTIFICATION  by  the  Court  of  Civil 
Appeals  for  the  First  Supreme  Judicial 
District  for  the  opinion  of  the  Supreme  Court 
of  questions  arising  upon  an  appeal  by  plam- 
tiff  from  a  judgment  of  the  District  Court  for 
Harris  County  in  favor  of  defendants  in  a  pro- 
ceeding brought  to  enforce  a  lien  for  assess- 
ments for  street  improvements.  Lien  denied, 
but  personal  judgment  fftanted. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  Ewing^  ft  Ring^,  for  appellant: 

The  court  erred,  upon  the  facts  appearing, 
in  failing  to  hold  and  adjudge,  in  substance 
and  to  the  effect,  that  perforce  of  the  doctrine 
of  stare  decisis,  the  plaintiff  have  his  demand 
established  and  enforced  as  a  lien  or  chliirge 
upon  the  alleged  homestead  property  described 
in  his  petition. 

Adams  v.  Bateman,  88  Tex.  180;  Sydnor  v. 
Oaseoigne,  11  Tex,  455;  WUlis  v.  Oaen,  48 
Tex.  48:  Smith  v.  P<mer,  23  Tex.  83;  Reei^sY. 
Petty,  44  Tex.  354;  Oamer  v.  Stubblefield,  5 
Tex.  562;  Swayne  v.  Chase,  88  Tex.  218, 
Sutheriand,  Stat.  Const.  §§  211.  307-310, 
818,    314,   817,    318;    Wells,    Stare    Decisis, 


Note.— As  to  the  personal  liability  of  the  owner 
of  property  to  pay  an  assessment  upon  it  for  bene- 
flta,  see  note  to  Ivanhoe  v.  Enterprise  (Or.)  antt^ 
58. 

^'^  L.  R.  A. 


^§  28.  608;  28  Am.  &  Eng.  Enc.  Law.  pp.  24- 
81;  Harrow  v.  Myers,  29  Ind.  469;  Bockhili  y. 
Nelson,  24  Ind.  424;  Fisher  v.  Horicon  Iron  dt 
Mfg.  Co.  10  Wis.  355;  Qrul^s  v.  State,  24  Ind. 
296:  Jones,  Bailm.  60;  Qiblin  v.  Jordan,  6 
Cal.  418;  Welch  v.  Svllimn,  8  Cal.  168;  Paul- 
son v.  Portland,  16  Or.  450,  1  L.  R.  A.  673. 

The  court,  upon  the  facts  appearing,  in  fail- 
ing to  hold  and  adjudge,  in  substance  and  to 
the  effect,  that  plaintiff  have  his  demand  es- 
tablished and  enforced  as  a  lien  or  charge  upon 
the  alleged  homestead  property,  committed 
manifest  error,  in  that  thereby  the  court  en- 
forced against  plaintiff  a  law  of  the  state,  retro- 
active in  effect,  which  impaired  the  obligation 
of  contracts,  in  violation  severally  of  ^  16. 
art.  1,  of  the  state  Constitution,  and  subdi- 
vision 1  of  §10  of  art.  1  of  the  United  States 
Constitution. 

Tex.  Const,  art.  1,  §  16;  Origsby  v.  Peak,  57 
Tex.  143;  U.  8.  Const,  art.  1,  s^  10;  Ohio  Life 
Ins.  d  T.  Co.  V.  Debolt,  57  U.  8.  16  How.  416, 
432,  14  L.  ed.  997,  1003;  Douglau  v.  Pike 
County,  101  U.  S.  677.  687,  25  L.  ed.  968.  971; 
Havemeyer  v.  Iowa  County  Supers.  70  U.  S.  3 
Wall.  294,  18  L.  ed.  38;  Gelpcke  v.  Dubuque, 
68  U.  8.  1  Wall.  175. 17  L.  ed.  520;  Chicago  v. 
Sheldon,  76  U.  S.  9  Wall.  50.  19  L.  ed.  594; 
Olcoit  V.  Fond  du  Lac  County  Supers,  83  U.  S. 
16  Wall.  678,  21  L.  ed.  382;  New  Orleans  Gas- 
light Co.  V.  Louisiana  Light  &  H.  P.  db  Mfg. 
Co.  116  U.  S.  650.  29  L.  ed.  516;  Sutheriand. 
Stat.  Constr.  §  319;  8  Am.  &  Ens.  Enc.  Law. 
pp.  757  et  seq.;  Compare  with  Central  Land 
Co.  V.  Laidley,  159  U.  8.  103.  40  L.  ed.  91. 

Judicial  construction  of  a  law.  be  it  consti- 
tutional or  statutory,  becomes  as  much  a  part 
of  the  law  as  the  law  itself.  While  the  pro- 
hibition of  the  national  Constitution  against 
state  laws  impairing  the  obligation  of  a  con- 
tract does  not  compel  state  courts  to  recognize 
existing  decisions  as  entering  into  contracts  or 
property  rights,  yet,  wherever  the  Federal 
Supreme  Court  independently  acquires  juris- 
diction, it  holds  fast  to  the  doctrine  that  subse- 
quent judicial  decision  can  no  more  be  per- 
mitted than  subsequent  legislation  to  impair 
property  rights  grown  up  upon  the  faith  of  an 
overruled  decision. 

Farrior  v.  New  England  Mortg.  Secur.  JOo. 
(Ala.)  12  L.  R.  A.  856,  and  cases  cited  in  the 
opinion  and  note  thereto;  Haskett  v.  Maxey 
(Ind.)  19  L.  R.  A.  379,  and  pertinent  note; 
Harmon  v.  Auditor  of  Public  Accounts,  128 
111.  122;  Geddesy.  Brown,  5  Phila.  180;  Menges 
v.  Dentler,  33  Pa.  495,  75  Am.  Dec.  616; 
Black,  Interpretation  of  Laws.  p.  877.  And 
see  Ryalls  v.  Mechanic  Mills  (Mass.)  5  L.  R.  A. 
667,  note. 

On  rehearing. 

The  legislative  intent  to  make  the  owner 
personally  liable  is  evidenced  by  the  imposi- 
tion of  the  burden  as  a  tax.  for  by  the  general 
laws  on  the  subject  taxes  are  made  collectible 
against  the  person  as  well  as  the  property  upon 
which  assessed 

State  Const,  art.  8,  §  15;  Rev.  Stat.  art.  5176; 
Henrietta  v.  Eustis,  87  Tex.  14. 

The  cases  on  the  subject  of  personal  lia- 
bility for  local  assessments  tend  by  analogy  to 
sustain  our  contention. 

Hazzard  v.  Heacock,  39  Ind.  177;  L^enre  ▼. 
Detroit,  2  Mich.  587;  Northern  Liberties  v,  St. 
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John'%  Church,  13  Pa.  104;  Broadway  Baptist 
Church  V.  McAtee,  8  Bush,  508.  8  Am.  Rep. 
480;  Mvscatine  v.  Chicago,  B,  L  &  P.  R,  Co,  79 
Iowa,  651;  Bennett  v.  Buffalo,  17  N.  Y.  888; 
New  York  v.  Colgate.  12  N.  Y.  140;  Galveston 
V.  Heard,  54  Tex.  420. 
Mr.  E.  P.  Hamblen  for  appellees. 

Bro^n*  J.,  delivered  the  opinion  of  the 
court: 

The  court  of  civil  appeals  for  the  first  su- 
preme judicial  district  has  certified  to  this 
court  the  following  statement  and  questions: 
"This  cause,  which  is  now  pending  before  this 
court  on  appeal,  was  an  action  brought  in  the 
district  court  of  Harris  county  by  Kobert  C. 
Storrie,  the  appellant,  aeainst  Henry  W.  Cortes, 
and  his  wife,  Mary  M.  Cortes,  appellees,  to 
foreclose  an  alleged  lien  of  certain  improve- 
ment certificates,  of  less  amount  than  $500, 
upon  the  homestead  of  appellees,  based  on 
local  assessments  made  for  paving  the  street 
abutting  on  said  homestead,  pursuant  to  the 
provisions  of  the  charter  of  the  ciiy  of  Hous- 
ton, a  city  of  more  than  10,000  inhabitants. 
The  contract  for  the  paving  of  the  street  was 
let  June  18,  1889,  in  accordance  with  the  pro- 
visions of  the  charter  of  the  city;  and  the 
assessment  was  made  and  the  improvement 
certificates  were  issued  in  compliance  with  said 
charter,  so  as  to  make  them  a  lien  on  the  land, 
except  for  the  fact  that  it  was  the  homestead 
of  appellees.  Upon  the  trial  below  the  court 
rendered  judgment  in  favor  of  the  appellees 
upon  the  merits,  instead  of  dismissing  the  case. 
The  following  questions  of  law  arise  upon  the 
facts,  which  are  submitted  to  the  supreme 
court  for  determination:  (1)  Should  a  lien  be 
enforced,  in  favor  of  the  appellant,  against  the 
homestead  of  appellees,  for  the  amount  of  said 
improvement  certificates,  by  reason  of  the  fact 
that  the  contract  for  the  payment  was  made 
and  performed  before  the  decision  of  the  su- 
preme court  in  the  case  of  Biggins  v.  Bordages, 
88  Tex.  458?  (2)  In  case  no  lien  should  be  en- 
forced against  the  homestead  of  appellees,  are 
they  or  the  appellee  Henry  W.  Cortes  person- 
ally liable  for  the  amount  of  the  certificates?" 

It  is  claimed  by  counsel  for  the  appellant 
that  the  lien  upon  the  homestead  of  appellees, 
attempted  to  be  created  by  the  action  of  the 
city  council  of  the  city  of  Houston,  ought  to 
be  enforced  in  this  case,  notwithstanding  the 
decision  heretofore  made  by  this  court  in  the 
case  of  Higgins  v.  Bordages,  88  Tex.  458,  be- 
cause the  rights  of  the  appellant  under 
the  contract  made  with  the  city  of  Houston 
accrued  after  the  decision  in  the  case  of  Luf- 
kin  V.  Galveston,  58  Tex.  545,  and  before  the 
decision  in  the  case  of  Higgins  v.  Bordages. 
Two  grounds  are  asserted  upon  which  this 
court  may  and  ought  to  sustain  that  lien,  al- 
though its  latter  decision  upon  the  subject  be 
maintained.  It  is  claimed  (1)  that  a  correct 
application  of  the  doctrine  of  stare  decisis  would 
leave  the  case  of  Dufkin  v.  Galveston  in  force 
as  to  all  contracts  made  and  rights  accruing 
after  it  was  made  and  before  the  rendition  of 
the  latter  decision,  which  overruled  it;  (2)  that 
the  decision  in  the  case  of  Higgins  v.  Bordages, 
in  so  far  as  it  afifects  contracts  made  between 
the  dates  named,  is  violative  of  the  obligation 
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of  such  contracts,  and  is  therefore  not  to  be 
given  effect  as  to  them. 

The  rule  of  stare  decisis  was  thoroughly  con- 
sidered by  this  court  before  it  made  the  de- 
cision in  Higgins  v.  Bordages,  and  also  upon 
the  motion  for  rehearing  filed  in  that  case. 
Recognizing  the  importance  of  standing  by  the 
former  decision  of  the  court  as  a  general  rule, 
we,  however,  determined  that,  in  the  circum- 
stances of  that  case,  it  was  the  duty  of  the  court 
to  overrule  the  former  decision  of  Lufkin  v. 
Galveston.  We  have  found  no  authority  which 
attempts  to  apply  the  doctrine  of  stare  decisis 
as  is  here  sought,  nor  do  we  see  any  sound 
reason  which  would  sustain  such  application 
of  it.  On  the  contrary,  we  think  that  the  very 
foundation  of  the  rule  is  antagonistic  to  the 
proposition  now  urged  upon  this  court.  If  we 
stand  by  Lufkin  v.  Galveston,  we  must  over- 
rule Higgins  v.  Bordages^  because  it  cannot  be 
true  that  a  case  can  be  overruled,  and  at  the 
same  time  be  held  to  be  the  law  of  the  state  in 
which  it  was  rendered.     9  Am.  L.  Rev.  p.  398. 

The  second  ground  requires  more  careful 
examination,  although  we  think  it  equally 
untenable;  but  it  has  been  supported  by  the 
citation  of  cases  decided  by  the  Supreme 
Court  of  the  United  States,  which  demand  our 
careful  consideration.  The  doctrine  here 
sought  to  be  engrafted  upon  the  jurisprudence 
of  this  state  originated  in  a  dictum  of  Chief 
Justice  Taney  in  the  case  of  Ohio  Life  Ins.  <fe 
T.  Co.  V.  D^lt,  57  U.  8.  16  How.  482,  14  L. 
ed.  1008,  in  which  he  used  the  following  lan- 
guage: ''Indeed,  the  duty  imposed  upon  this 
court  to  enforce  contracts  honestly  and  legally 
made  would  be  vain  and  nugatory  if  we  were 
bound  to  follow  those  chances  in  judicial 
decisions  which  the  lapse  of  time  and  the 
change  in  judicial  ofllcers  will  often  produce. 
The  writ  or  error  to  a  state  court  would  be  no 
protection  to  a  contract  if  we  were  bound  to 
follow  the  judgment  which  the  stale  court  had 
given,  and  which  the  writ  of  error  brings  up 
for  revision  here.  And  the  sound  and  true 
rule  is  that,  if  the  contract  when  made  was 
valid  by  the  laws  of  the  state  as  then  ex- 
pounded by  all  the  departments  of  the  govern- 
ment and  administered  in  its  courts  of  justice, 
its  validity  and  obligation  cannot  be  impaired 
by  any  subsequent  act  of  the  legislature  of  the 
state  or  decision  of  its  courts  altering  the  con- 
struction of  the  law."  As  we  before  stated, 
this  was  a  dictum  of  Chief  Justice  Taney.  In- 
deed, in  the  beginning  of  the  opinion,  he  says: 
"In  this  case  the  judgment  of  the  supreme  court 
of  the  state  of  Ohio  is  affirmed .  But  the  major- 
ity of  the  court  who  give  this  judgment  do  not 
altogether  agree  in  the  principles  upon  which 
it  ought  to  be  maintained.  I  proceed,  therefore, 
to  state  my  own  opinion,  in  which  I  am  au- 
thorized to  say  my  Brother  Grier  entirely  con- 
curs." It  is  thus  seen  that  the  expression 
quoted  above  was  simply  the  opinion  of  the 
chief  justice,  concurred  in  by  one  of  his  asso- 
ciates, and  upon  a  proposition  which  could  not 
have  been  involved  in  the  affirmance  of  the 
judgment,  for  in  its  very  terms  the  proposi- 
tion of  law  laid  down  could  not  have  had  ref- 
erence to  any  other  than  the  judgment  then 
under  considferation,  which  was  affirmed.  It 
is  worthy  of  notice  that  so  eminent  a  jurist 
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should  have  thought  it  necessary  to  say  that 
an  appellate  court  was  not  bound  bv  the  judg- 
ment under  review,  in  support  of  the  proposi- 
tion that  the  Federal  courts  are  not  bound  by 
decisions  of  state  courts.  In  almost  every  case 
which  followed  this,  in  the  Supreme  Court  of 
the  United  States,  as  w^ell  as  the  cases  in  the 
state  courts  which  follow  them,  the  statement 
made  bv  Chief  Justice  Taney  has  been  made 
the  basis  for  refusing  to  follow  the  decision  of 
the  state  court  when  found  to  be  antagonistic 
to  what  was  thought  to  be  the  obligation  of  a 
contract  made  prior  thereto.  In  no  case  de- 
cided by  the  Supreme  Court  of  the  United 
States,  nor,  do  we  believe,  in  any  case  decided 
by  any  state  court,  has  it  ever  been  held  that 
a  decision  which  overruled  a  former  decision 
of  the  same  court  was  obnoxious  to  the  provi- 
sion of  the  Constitution  of  the  United  States,  or 
of  the  state,  which  prohibits  a  state  from  en- 
acting any  law  that  violates  the  obligation  of  a 
contract.  On  the  contrary,  in  every  instance 
where  the  question  has  come  before  the  Su- 
preme Court  of  the  United  States  in  the  ex- 
ercise of  appellate  jurisdiction  over  the  su- 
preme court  of  a  state,  and  in  which  the  Fed- 
eral Supreme  Court  was  confined  in  the 
determination  of  the  question  to  definite  con- 
stitutional and  legal  principles,  it  has  been 
held  that  a  decision  of  a  court  is  not  a  law,  with 
in  the  provisions  of  the  Constitution  of  the  Unit- 
ed States.  In  the  case  of  Central  Land  Co,  v. 
Laidley,  159  U.  S.  109.  40  L.  ed.  91,  which  in- 
volved the  very  question,the  court  said:  "In  or- 
der to  come  within  the  provision  of  the  Constitu- 
tion of  the  United  States,  which  declares  that 
no  state  shall  pass  any  law  impairing  the  obli- 
gation of  contracts,  not  only  must  the  obligation 
of  a  contract  have  been  impaired,  but  it  must 
have  been  impaired  by  some  act  of  the  legisla- 
tive power  of  the  state,  and  not  by  a  decision 
of  its  judicial  department  only.'*^  The  Su- 
preme Court  of  the  United  States  here  recog- 
nizes the  doctrine  that  the  decision  of  a  court 
is  not  a  law,  and  does  not  come  within  the 
meaning  of  that  word  as  used  in  the  Constitu- 
tion of  the  United  States.  That  eminent  court 
has  not  unfrequently  overruled  its  own  deci- 
sions, but  in  no  instance  has  it  applied  the  same 
rule  that  is  by  it  applied  to  like  cases  arising 
under  overruled  decisions  of  state  courts. 

The  cases  decided  by  the  Supreme  Court  of 
the  United  States  which  bear  upon  this  ques- 
tion may  be  classified  as  follows:  (1)  Those 
which  hold  that,  where  the  contract  was  valid 
when  made,  under  a  statute  recognized  as  valid 
by  the  ofilcers  of  the  different  departments  of 
the  state  government,  such  contract  will  be 
sustained  as  against  a  decision  of  the  highest 
court  of  that  state  declaring  the  law  void,  if 
made  subsequently  to  the  time  when  the  con- 
tract was  entered  into.  Pine  Orove  Twp.  v. 
Takott,  86  U.  S.  19  Wall.  666,  22  L.  ed.  227: 
Ohio  Life  Ins.  &  T.  Co.  v.  Debolt,  cited  above; 
Olcott  V.  Fond  du  Lac  Caunty  Supers.  88  U.  S. 
16  Wall.  678,  21  L.  ed.  882.  In  the  last  case 
cited,  the  court,  after  quoting  substantially 
what  has  been  quoted  from  the  opinion  of 
Chief  Justice  Taney,  said:  "Such  a  rule  is 
based  upon  the  highest  principles  of  justice. 
Parties  have  a  right  to  contract,  and  they  do 
contract,  in  view  of  the  law  as  declared  to 
them  when  their  engagements  are  formed. 
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Nothing  can  justify  us  in  holding  them  to  any 
other  rule.  If,  then,  the  doctrine  asserted  in 
Whiting  v.  Sheboygan  db  F.  du  L.  R.  Co.  25 
Wis.  188,  8  Am.  Rep.  80.  is  inconsistent  with 
what  was  the  recognized  law  of  the  state  when 
the  county  orders  were  issued,  we  are  under 
no  obligation  to  accept  it  and  apply  it  to  this 
case.  The  orders  were  issued  in  'February, 
1869,  and  it  was  not  until  1870  that  the  su- 
preme court  of  the  state  decided  that  the  uses 
for  which  taxation  was  authorized  by  the  stat- 
ute of  April  10,  1867,  were  not  public  uses, 
and,  therefore,  that  the  statute  was  invalid." 
The  decision  of  the  supreme  court  of  Wiscon- 
sin, referred  to,  was  made  after  the  issuing  of 
the  orders  bv  the  county;  and  the  Supreme 
Court  of  the  United  States  followed  what  was 
understood  to  be  the  law  in  Wisconsin  prior 
to  that  time,  in  opposition  to  the  decision  of 
the  supreme  court  of  that  state.  (2)  Another 
class  of  cases  embraces  those  in  which  the  su- 
preme court  of  the  state  has  made  a  decision 
construing  a  statute  or  the  Constitution  of  the 
state,  and  thereafter  contracts  were  entered 
into  which,  according  to  the  construction 
placed  upon  the  law  by  the  existing  decisions 
of  the  supreme  court,  were  valid,  but  subse- 

?[uently  thereto  the  same  court  overruled  the 
ormef  decision,  and  held  such  contracts  to  be 
void.  In  this  class  of  cases  the  Supreme  Court 
of  the  United  States  has  in  some  instances  held 
that  the  latter  decision  of  the  state  court  was 
violative  of  the  obligation  of  a  contract,  rely- 
ing upon  the  quotation  from  the  opinion  of 
Chief  Justice  Taney,  and  that  therefore  they 
would  follow  the  decision  under  which  the 
contract  was  made.  Ralls  County  v.  Douglass, 
105  U.  S.  728,  26  L.  ed.  957;  Kenosha  v.  La»i- 
«w.  76  U.  S.  9  Wall.  477, 19  L.  ed.725;  Gelpeke 
V.  Dubuque,  68  U.  S.  1  Wall.  175,  17  L.  ed. 
520.  (8)  The  third  class  of  cases  consists  of 
those  in  which  the  court  has  held  that,  where 
there  is  a  conflict  in  the  decisions  of  the  su- 
preme court  of  the  state,  the  United  States 
courts  will,  in  the  exercise  of  their  independ- 
ent jurisdiction,  decide  according  to  their  own 
judgment  of  the  law.  Pleasant  jwp.  v.  JEtna 
L.  Ins.  Co.  138  U.  S.  67,  84  L.  ed.  864;  Bur- 
gess V.  Seligman,  107  U.  S.  20,  27  L.  ed.  859. 
(4)  The  last  class  that  we  notice  consists  of 
those  cases  in  which  the  Supreme  Court  of  the 
United  States  was  in  the  exercise  of  its  appel- 
late jurisdiction  by  writ  of  error  to  the  supreme 
court  of  a  state;  and  in  this  class  that  court 
has  uniformly  held  that  the  decision  of  a  state 
court  is  not  a  law  within  the  meaning  of  the 
Constitution  of  the  United  States,  wherein  it 
prohibits  a  state  from  passing  a  law  impairing 
the  obligation  of  contracts.  Central  Land  Co. 
V.  Laidley,  159  U.  S.  109,  40  L.  ed.  94:  Knox 
V.  Exchange  Bank,  79  U.  S.  12  Wall.  879,  20 
L.  ed.  414;  Lehigh  Water  Co.  v.  Ea»ion.  121 
U.  S.  388.  80  L.  ed.  1059;  Mississippi  &  M.  R. 
Co.  V.  McClure,  77  U.  S.  10  Wall,  511,  19  L. 
ed.  997. 

The  first  three  classes  of  cases  mentioned 
above  originated  in  Federal  courts  whose  ju- 
risdiction was.  concurrent  with  and  independ- 
ent of  the  courts  of  the  state,  and  thence  car- 
ried to  the  Supreme  Court  of  the  United 
States.  In  the  greater  number  of  those  cases 
the  proposition  laid  down  by  Chief  Justice 
Taney,  which  we  have  quoted,  is  cited,  and 
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would  appear,  upon  casual  reading,  to  be  the 
basis  of  the  decision  of  the  court;  but  an  ex- 
amination of  the  opinions  in  the  several  cases 
will  bring  one  to  the  conclusion  that  the  real 
ffround  upon  which  each  of  the  decisions  rests 
is  that  the  Federal  courts  do  not  consider  them- 
selves bound  to  follow  the  state  courts  in  the 
determination  of  questions  of  which  they  have 
concurrent  and  independent  jurisdiction,  and 
that,  in  determining  what  the  law  of  the  state 
is  as  to  the  matter  under  consideration,  they 
will  follow  or  disregard  the  decisions  of  the 
state  court,  as  they  may  deem  best.  It  follows 
that  the  decisions  of  the  Supreme  Court  of  the 
United  States  in  those  cases  are  not  binding 
upon  the  state  courts  as  authority  in  the  deter- 
mination of  like  questions.  However  unfortu- 
nate such  a  connict  may  be,  the  state  courts 
cannot  afford  to  surrender  the  independent  ex- 
ercise of  their  judicial  power  over  such  ques- 
tions. In  the  fourth  class  of  cases  stated 
above,  the  jurisdiction  of  the  Supreme  Court 
of  the  United  States  was  appellate,  and  exer- 
cised by  writ  of  error  to  the  supreme  court  of 
the  state.  In  such  cases  its  decisions  are  bind- 
ing as  authority  upon  the  state  courts,  and 
must  be  followed.  As  before  shown,  the  Su- 
preme Court  of  the  United  States,  when  ex- 
ercising its  appellate  jurisdiction  over  a  state 
court,  and  when  governed  by  the  provisions 
of  the  Constitution  of  the  United  States,  has 
held  against  the  contention  that  a  decision  of  a 
court  is  a  law;  and  we  believe  that  this  class  of 
■decisions  trulv  and  correctly  announces  the  rule 
of  law  by  which  this  case  must  be  governed. 
This  question  has  never  before  arisen  in  our 
state,  so  far  as  we  are  able  to  find,  and,  in 
fact,  it  appears  to  have  been  passed  upon  in 
but  few  of  the  states  of  this  Union.  In  the 
case  of  Lety  v.  Bitsehe,  40  La.  Ann.  500,  the 
■supreme  court  of  that  state  held  that  it  would 
disregard  later  decisions  which  overruled 
former  decisions  upon  the  question  of  jurisdic- 
tion of  one  of  its  courts,  and  would  follow  the 
former  decision  in  support  of  rights  accruing 
thereunder.  But  a  careful  reading  of  the 
opinion  seems  to  justify  the  conclusion  that 
the  court  overruled  the  later  decisions  in  so 
far  as  thev  were  in  conflict  with  those  formerly 
made.  The  supreme  court  of  Alabama,  in 
the  case  of  Farrior  v.  New  England  Mortg. 
Secur.  Co.  92  Ala.  176,  12  L.  R.  A.  856,  fully 
commits  itself  to  the  doctrine  stated  by  Chief 
Justice  Taney,  and  so  often  repeated  by  the 
Supreme  Court  of  the  United  Slates,  to  the 
effect  that,  where  a  contract  was  valid,  at 
the  time  it  was  made,  under  a  decision  of  the 
highest  court  in  the  state,  a  subsequent  deci- 
sion of  the  same  court  overruling  the  first 
would  be  in  violation  of  the  obligation  of  the 
•contract,  and  void.  This  is  the  only  decision 
of  a  state  court  that  we  have  been  able  to  find 
which  clearlv  announces  that  doctrine.  Menges 
V.  BcnUer,  "33  Pa.  495,  75  Am.  Dec.  610,  is 
also  cited  as  holding  the  same  doctrine.  In 
that  case,  a  certain  sheriff's  deed  was  held  by 
the  supreme  court  of  the  state  of  Pennsylvania 
to  be  void,  and  afterwards  the  legislature  en- 
acted a  law  declaring  the  deed  to  be  valid. 
Subsequently  the  same  deed  cume  before  the 
court  in  a  controversy  over  a  tract  of  land,  and 
the  supreme  court  held  the  deed  valid  under 
the  act  of  the  legislature.  After  this  decision 
35  L.  R.  A. 


was  made,  a  third  party  purchased  the  land 
from  that  one  which  prevailed  in  the  last  de- 
cision, and  paid  a  valuable  consideration  for 
it.  In  a  subsequent  suit  brought  by  plaintiff 
in  the  former  case  against  the  purchaser,  the 
court  held  that,  as  he  had  purchased  in  good 
faith,  under  the  judgment  of  the  supreme 
court  in  the  former  case,  he  would  be  pro- 
tected although  that  judgment  was  erroneous 
in  holding  the  statute  constitutional  which  af- 
firmed the  validity  of  the  deed.  We  do  not 
consider  this  as  supporting  the  doctrine  con- 
tended for  here. 

If  the  decisions  of  the  Supreme  Court  of  the 
United  States  are  based  upon  the  ground  that 
the  Federal  court  may  at  pleasure  disregard 
the  decisions  of  the  highest  courts  in  the  dif- 
ferent states,  it  can  be  easily  understood  as  the 
arbitrary  exercise  of  power;  but  when  it  is 
sought  to  sustain  those  decisions  upon  the 
asserted  ground  that  a  decision  of  any  court, 
or  the  recognition  by  any  department  or  all  the 
departments  of  government,  can  give  validity 
to  a  law  which  is  contrary  to  the  Constitution 
of  the  state,  and  make  valid  that  which  the 
legislature  could  not  enact,  and,  further,  that 
a  subsequent  decision  which  overrules  that 
which  was  wrongly  made  violates  the  obliga- 
tion of  contracts  made  during  the  continuance 
of  the  first  and  erroneous  decision,  we  cannot 
comprehend  how  this  can  be,  unless  the  court 
is  authorized  to  exercise  sovereign  power  by 
which  alone  the  Constitution  of  a  state  can  be 
changed.  When  courts  speak  of  the  obliga- 
tion of  contracts,  they  mean  the  legal  obliga- 
tion or  binding  force  of  such  contracts;  and,  if 
the  law  upon  which  the  validity  of  the  con- 
tract depends  be  unconstitutional,  it  is  not  a 
law,  and  never  was  a  law,  and  the  pretended 
contract  is  void,  and  has  no  legal  obliga- 
tion to  be  violated.  In  the  case  of  Oelpcke 
V.  Dubuque,  68  U.  S.  1  Wall.  175,  17  L.  ed. 
520,  the  validity  of  bonds  issued  under  a 
law  passed  by  the  legislature  of  Iowa  was 
in  question;  and  a  majority  of  the  court 
held  that  the  bonds  were  valid  because  issued 
under  a  line  of  decisions  which  affirmed  the 
validity  of  the  law,  and  before  the  rendition  of 
the  decisions  which  declared  the  law  void. 
Judge  Miller  filed  a  very  able  dissenting  opin- 
ion, from  which  we  make  the  following  ex- 
tract: "They  have  said  to  the  Federal  court 
sitting  in  Iowa:  'You  shall  disregard  this  de- 
cision of  the  highest  court  of  the  state  on  this 
question.  Although  you  are  silting  in  the  state 
of  Iowa,  and  administering  her  laws,  and  con- 
struing her  Constitution,  vou  shall  not  follow 
the  latest,  though  it  be  tne  soundest,  exposi- 
tion of  its  Constitution  by  the  supreme  court 
of  that  state,  but  you  shall  decide  directly  to  the 
contrary;  and  where  that  court  has  said  that  a 
statute  is  unconstitutional,  you  shall  say  that 
it  is  constitutional.  When  it  says  bonds  are 
void,  issued  in  that  state,  because  they  violate 
its  Constitution,  you  shall  say  they  are  valid 
because  they  do  not  violate  the  Constitution.' " 
The  judge  then  proceeds  to  show  the  evil  re- 
sults which  will  follow  such  a  line  of  deci- 
sions, and  the  conflict  that  must  result  from 
them,  and  continues:  "But,  while  admitting 
the  general  principle  thus  laid  down,  the  court 
says  it  is  inapplicable  to  the  present  case,  be- 
cause there  have  been  conflicting  decisions  on 
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this  very  point  by  the  supreme  court  of  Iowa, 
and  that,  as  the  bonds  issued  while  the  deci- 
sions of  that  court  holding  such  instruments 
to  be  constitutional  were  unreversed,  that  this 
construction  of  the  Constitution  most  now 
govern  this  court  instead  of  the  later  one. 
The  moral  force  of  this  proposition  is  unques- 
tionabljr  very  ^eat.  and,  I  think,  taken  in 
connection  with  some  fancied  duty  of  this 
court  to  enforce  contracts,  over  and  beyond 
that  appertaining  to  other  courts,  has  given 
the  majority  a  leaning  towards  the  adoption  of 
a  rule  which,  in  my  opinion,  cannot  be  sus- 
tained either  on  principle  or  authority.  The 
only  special  charge  which  this  court  has  over 
contracts,  beyond  any  other  court,  is  to  de- 
clare judicially  whether  the  statute  of  a  state 
impairs  their  obligation.  No  such  question 
arises  here,  for  the  plaintiff  claims  under  and 
by  virtue  of  the  statute  which  is  here  the  sub- 
ject of  discussion.  Neither  is  there  any  ques- 
tion of  the  obligation  of  contracts,  or  the  right 
to  enforce  them.  The  question  goes  behind 
that.  We  are  called  upon,  not  to  construe  a 
contract,  nor  to  determine  how  one  shall  be 
enforced,  but  to  decide  whether  there  ever  was 
a  contract  made  in  the  case.  To  assume  that 
there  was  a  contract,  which  contract  is  about 
to  be  violated  by  the  decision  of  the  state  court 
of  Iowa,  is  to  beg  the  very  question  in  dispute. 
In  deciding  this  question,  the  court  is  called 
upon,  as  the  court  in  Iowa  was,  to  construe  the 
Constitution  of  the  state.  It  is  a  grave  error 
to  suppose  that  this  court  must,  or  should,  de- 
termine this  upon  any  principle  which  would 
not  be  equally  binding  on  the  courts  of  Iowa, 
or  that  the  decision  should  depend  upon  the 
fact  that  certain  parties  had  purchased  bonds 
which  were  supposed  to  be  valid  contracts 
when  they  really  were  not.  The  supreme  court 
of  Iowa  is  not  the  first  or  the  only  court  which 
has  changed  its  rulings  on  questions  as  im- 
portant as  the  one  now  presented.  I  under- 
stand the  doctrine  to  be,  in  such  cases,  not  that 
the  law  is  changed,  but  that  it  was  always  the 
same  as  expounded  by  the  later  decision,  and 
that  the  former  decision  was  not,  and  never 
had  been,  the  law,  and  is  overruled  for  that  very 
reason.  The  decision  of  this  court  contravenes 
this  principle,  and  holds  that  the  decision  of 
the  court  makes  the  law,  and,  in  fact,  that  the 
same  statute  or  Constitution  means  one  thing 
in  1858,  and  another  thing  in  1859.  For  it  is 
impliedly  conceded  that,  if  these  bonds  bad 
been  issued  since  the  more  recent  decision  of 
the  Iowa  court,  this  court  would  not  hold 
them  valid."  We  have  quoted  thus  lengthily 
from  this  dissenting  opinion,  because,  in  our 
judgment,  it  presents  a  clear  and  conclusive 
statement  of  the  rules  which  ought  to  be 
adopted  by  the  courts  in  determining  this  class 
of  questions.  The  proposition  announced  by 
Judge  Miller,  that  a  decision  of  a  court  is  not 
a  law,  but  merely  the  evidence  of  what  the 
law  is,  and  that,  when  it  is  overruled,  it  is  not 
a  change  of  the  law,  but  a  declaration  and  ju- 
dicial ascertainment  that  it  never  was  the  law, 
is  supported  by  ample  authority.  1  Kent, 
Com.  473;  Ram,  Legal  Judgments,  47:  Tatea 
V.  Lansing,  0  Johns.  395,  6  Am.  Dec.  290; 
Cooley,  Const.  Lim.  p.  65;  Broom,  Legal 
Maxims,  151;  Bradshaw  v.  Duluth  Imperial 
Mill  Co.  52  Minn.  59;  Allen  v.  Allen,  95  Cal. 
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184,  16  L.  R.  A.  646;  Stockton  v.  Dundee  Mfg. 
Co.  22  N.  J.  Eq.  56;  Bishop,  Cont.  §  560.  We 
believe  this  to  be  the  true  rule,  and  that  a  de- 
cision of  a  court  is  not  in  fact  a  law,  and,  if 
erroneously  made,  cannot  make  a  law.  It  is 
simply  the  declaration  of  a  court  as  to  what 
the  law  is  in  the  opinion  of  the  judges.  In 
the  nature  of  things,  judges  are  sometimes  in 
error,  and  when  that  error  is  discovered, 
either  by  the  same  jjudges  or  their  successors, 
it  becomes  a  question  as  to  whether  or  not,, 
under  all  the  circumstances,  the  rule  of  stare 
decisis  shall  be  applied  to  that  case.  If  the 
court  stands  hy  the  decision,  the  error  is  per- 
petuated, as  being  a  less  evil  to  the  public 
than  to  restore  the  law  in  its  correctness.  If 
the  erroneous  decision  is  overruled,  it  is  then 
as  if  it  bad  never  been  made,  and  the  law  is  to 
be  considered  as  declared  in  the  later  opinion. 
Under  the  proposition  contended  for  by  the 
appellant,  this  court  is  called  upon  to  hold 
that  a  decision  of  the  supreme  court  of  a  state, 
although  erroneously  made,  could  give  valid- 
ity to  a  statute  which  the  legislature  had  no 
power  to  enact,  and  thereby  deprive  the  citi- 
zens of  Texas  of  their  constitutional  right  of 
exemption  of  their  homesteads  from  this  class 
of  charges.  The  power  to  change  the  Consti- 
tution of  the  state  resides  in  the  people  them- 
selves, and  no  change  can  be  made  in  that  in- 
strument except  by  their  approval.  How,^ 
then,  can  a  ^  court,  which  is  created  by  the 
Constitution',  exercise  the  sovereign  power  of 
amending  or  altering  that  instrument,  when 
no  such  power  has  been  delegated  to  it?  It 
is  also  claimed  that  this  court  should  declare 
the  decision  in  the  case  of  Luffdn  v.  Gal- 
veston  valid  and  binding  as  to  all  contracts 
made  subsequent  to  its  promulgation  and 
prior  to  the  time  it  was  overruled.  If  that 
decision  was  ever  the  law,  then  this  court 
should  not  have  overruled  it,  either  upon  prin- 
ciple or  policy;  because,  if  it  was  sound  as  a 
matter  of  law,  the  court  had  no  authority  to 
change  it,  and  if  it  was  the  law  as  to  con- 
tracts made  and  rights  accruing  under  it,  then 
it  would  be  just  as  good  law,  for  all  time  to 
come,  to  other  persons  who  might  contract 
with  reference  thereto.  If  the  supreme  court 
had  the  right  to  say  that  those  people  upon 
whose  property  burdens  had  been  placed,  as  in 
this  case,  under  the  decision  referred  to,  must 
bear  that  burden  and  be  deprived  of  the  con- 
stitutional protection,  then  this  court  had  as 
much  authority  to  say  that  the  people  in  all 
future  time  should  suffer  the  same  deprivation 
of  their  constitutional  rights.  Such  a  decision 
as  thsit  sought  would  be  violative  of  the  funda- 
mental principles  of  our  jurisprudence,  and  an 
assumption  of  power  forbidden  to  be  exercised 
by  the  court,  and  would  involve  the  adminis- 
tration of  justice  in  many  and  insurmountable 
difficulties;  but  we  will  not  pursue  this  part  of 
the  case  farther.  We  believe  that  we  must  do 
one  of  two  things,— either  overrule  Biggins  v. 
Bordages  and  restore  Lufkin  r.  Galveston,  or 
we  must  maintain  Higgins  v.  Bordages  and  let 
the  other  case  stand  overruled  and  as  if  it  had 
never  been  made.  We  see  no  reason  for  chang- 
ing our  opinion  as  to  the  proper  construction 
of  the  Constitution,  and  we  therefore  stand  by 
the  last  decision.  The  policy  of  conferring 
upon  this  court  the  power  to  limit  its  decisions 
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to  the  future  is  a  question  for  the  people,  aud 
we  caonot,  under  aoy  notion  of  injustice,  over 
step  the  constitutional  limitation  to  our  power, 
no  matter  howsoever  desirable  the  departure 
might  be. 

It  is  now  well  settled  that,  in  the  absence  of 
any  limitatiou  in  the  Constitution  of  a  state, 
the  legislature  of  such  state  may  authorize  a 
municipal  corporation  to  assess  upon  the  owners 
of  abutiinff  property  the  cost  of  improving  the 
streets,  and  may  create  a  lien  upon  such  prop- 
erty to  secure  the  payment  of  the  assessment 
so  made.  There  is,  however,  some  couflict  in 
the  authorities  as  to  whether  the  legislature  of 
a  state,  when  not  authorized  by  the  Constitu- 
tion to  do  so,  may  empower  a  municipal  cor- 
poration to  make  the  cost  of  such  local  im- 
provements upon  the  street  a  charge  against 
)he  person  of  the  owner  as  well  as  a  lien  upon 
property  abutting  thereon.  Mr.  Cooley.  in  his 
work  on  Taxation  (p.  674),  seems  to  take  posi- 
tion against  the  existence  of  such  power  in  the 
legislature,  but  admits  that  the  weight  of 
authority  is  in  favor  of  it.  The  number  of 
cases  which  directly  hold  the  affirmative  of  the 
proposition,  or  in  which  the  right  to  collect 
such  assessment  from  the  owner  has  been  en- 
forced without  question,  are  too  numerous  to 
admit  of  the  citation  of  any  large  proportion 
of  them  in  this  opinion.  We  note  the  follow- 
ing cases  as  sustaining  the  affirmative  of  the 
proposition:  Muscatine  v.  Chicago,  R.  L  db 
P.  R.  Co.  79  Iowa,  646:  Uazzard  v.  Heacock.  89 
Ind.  172;  Schumm  v.  Seymour,  34  N.  J.  Eq. 
143;  Broadway  Baptist  Church  v.  McAtee,  8 
Bush,  508,  8  Am.  Rep.  480.  In  support  of  his 
text,  Mr.  Cooley  cites  Taylor  v.  Palmer,  31 
Cal.  240;  Carlin  v.  Calender.  56  Mo.  286;  ^fa^ 
con  V.  Patty,  57  Miss.  378,  34  Am.  Rep.  451; 
Craw  V.  Tolono,  96  111.  355,  36  Am.  Rep.  143; 
Wolf  V.  Philadelphia,  105  Pa.  25.  In  the  cases 
cited  from  the  supreme  courts  of  California 
and  Illinois,  the  decisions  rest  upon  provisions 
in  the  Constitutions  of  those  states,  which  are 
construed  to  limit  the  power  of  the  legislature 
to  enforcing  a  payment  of  such  assessments  by 
sale  of  the  particular  property,  and  are  there- 
fore not  in  point  upon  the  question  now  under 
discussion.  WolfY.  Philadelphia,  105  Pa.  25, 
seems  to  be  based  upon  a  construction  of  the 
statute  of  that  state,  and  not  upon  any  general 
principle  denying  power  to  the  legislature  to 
make  the  assessment  a  personal  charge.  In  St. 
Louis,  Seibert,  v.  Allen,  53  Mo.  44,  it  is  held 
broadly  that,  without  constitutional  authority, 
the  legislature  has  no  power  to  authorize  a 
municipal  corporation  to  make  the  cost  of  local 
improvements  a  personal  charge  against  the 
owner  of  the  abutting  property.  XLacon  v. 
Patty,  57  Miss.  378,  34  Am.  Rep.  451,  follows 
the  decisions  in  the  state  of  Missouri,  holding 
the  same  doctrine.  We  have  found  no  other 
authorities  sustaining  Mr.  Cooley  in  his  posi- 
tion, and  we  conclude  that,  it  being  conceded 
that  the  legislature  may  authorize  a  municipal 
corporation  to  make  an  improvement  in  the 
streets  of  a  town  or  city,  and,  upon  the  alleged 
ground  that  it  is  a  benefit  to  the  abutting  prop- 
erty, charge  the  cost  to  the  owner  and  enforce 
it  against  such  abutting  property,  there  is  no 
sound  reason  wh^  the  benefit  so  conferred  will 
not  as  well  sustam  a  personal  liability  as  it  will 
a  charge  upon  the  particular  property,  because 
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the  benefit  to  the  property  is  compen^tion  to 
the  owner  equallv  whether  the  cost  be  collected 
from  the  particular  property  or  from  him  per- 
sonally. The  reasoning  of  the  supreme  court 
of  Ken  tuck  V  in  the  case  of  Broadway  Baptist 
Church  V.  McAtee,  cited  above,  seems  to  be  a 
satisfactory  answer  to  all  objections  that  can 
be  made  to  the  exercise  of  that  power.  The 
court  said :  ' '  The  legislature,  having  the  power 
to  impose  a  taxation,  cannot  be  restricted  in  de- 
termining the  mode  of  its  collection:  nor  will 
this  construction  enable  the  city,  in  any  case, 
to  extort  from  the  property  owners,  under  the 
guise  of  taxation,  more  than  the  value  of  the 
property  subjected  directly  to  the  tax." 

Objection  is  made  that  the  cost  of  the  im- 
provement might  exceed  the  value  of  the  prop- 
erty, and  thus  the  property  be  sacrificed,  and 
the  owner  compelled  to  pay  the  cost  out  of  his 
general  estate,  which  was  not  benefited.  This 
is  a  contingency  which  is  possible,  but  not 
probable,  and  therefore  too  remote  to  govern 
in  establishing  a  general  rule  of  law  upon  any 
subject.  What  remedy  the  owner  might  have 
in  such  a  case  it  is  not  now  necessary  for  us  to 
consider. 

To  the  first  question  we  answer  that  the  lien 
claimed  by  the  ai)pellant  against  the  homestead 
of  appellees  in  this  case,  under  the  facts  stated 
by  the  court,  should  not  be  enforced.  To  the 
second  question  we  answer  that,  if  the  terms 
of  the  charter  of  the  city  of  Houston  empow- 
ered that  city  to  make  the  cost  of  such  improve- 
ment a  personal  charge  a^^ainst  the  owners  of 
the  property,  and  if  the  city  has  done  so,  then 
the  appellees  would  be  liable  for  the  cost  of  the 
improvement  so  made,  although  it  cannot  be 
enforced  against  their  homestead. 

On  rehearing  (Filed  December  24,  1896): 
For  the  purpose  of  filing  an  amendment  to 
our  answers  heretofore  filed  to  the  questions 
certified  in  this  case,  the  motion  for  rehearing 
is  granted.  The  second  question  propounded 
by  the  court  reads  as  follows:  "In  case  no 
lien  should  be  enforced  against  the  homestead 
of  appellees,  are  they  or  the  appellee  Henry  W. 
Cortes  personally  liable  for  the  amount  of  the 
certificates?"  Our  attention  has  been  called  to 
the  provision  of  the  charter  of  the  city  of  Hous- 
ton, which  declares  that  act  to  be  a  public  law. 
Therefore  it  is  the  subject  of  judicial  cogniz- 
ance. By  act  of  the  21st  leirislature,  approved 
March  15,  1889,  ^  23  of  the'original  charter  of 
the  city  of  Houston  was  amended  so  as  to  em- 
brace several  sections,  in  which  the  power  to 
make  local  assessments  for  street  improvements 
is  conferred  upon  the  city  council  of  that  city, 
and  the  manner  in  which  that  power  is  to  be- 
exercised  is  regulated.  Provision  is  made  for 
the  payment  of  so  much  of  the  cost  of  such 
local  improvement  as  shall  be  charged  against 
the  owner  of  the  abutting  property  in  four 
equal  annual  instalments,  and  in  such  case  it  is 
provided  that  a  certificate  shall  be  issued  for 
the  amount  chargeable  against  each  lot  or 
block,  which  shall  state  the  amount  to  be  paid 
each  year,  the  name  of  the  owner,  and  describe 
the  lot,  and,  among  other  things  not  necessary 
to  mention,  the  certificate  is  required  to  state 
"that  said  sum  of  money  is  a  tax  against  such 
property  owner,  named  therein,  and  a  lien 
upon  the  property  described."    The  charter  of 
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to  adhere  to  the  plain  xneaniDg  of  the  words 
used  by  the  legislature,  which  are  permissive 
only;  and  that  there  is  no  reason,  in  policy  or 
otherwise,  why  we  should  endeavor  to  pervert 
them  from  their  natural  meaning."  Upon  the 
third  the  court  speak  as  follows:  **There  re- 
mains but  one  further  view  of  the  case  to  be 
considered,  and  of  that  we  have  partly  dis- 
posed in  the  observations  which  we  have  al- 
ready made.  But,  inasmuch  as  Lord  Camp- 
bell proceeded  upon  this  ground  only  in  the 
court  below,  although  it  was  not  much  relied 
upon  before  us  in  argument,  we  have,  out  of 
respect  to  his  high  authority,  most  carefully 
examined  it,  and  are  of  opinion  that  the  man- 
damus cannot  be  supported  upon  the  ground 
that  the  railway  company,  having  exercised 
some  of  their  powers,  and  made  part  of  their 
line,  are  bound  to  make  the  whole  railway 
authorized  by  their  statutes."  The  opinion 
throughout  bears  the  marks  of  the  most  care- 
ful consideration,  and  is  supported,  as  we 
think,  by  argument  which  cannot  be  satisfac- 
torily answered. 

The  authorities  upon  the  precise  point  are 
but  few.  But  the  question  arose  in  the  case  of 
State,  Atty,  Oen.,  v.  SoutJiern  Minnesota  E. 
Co,  18  Minn.  40  (Gil.  21),  and  the  writ  of  man- 
damus was  refused  because  the  statute  which 
authorized  the  construction  of  the  railroad 
neither  in  express  terms  nor  by  reasonable 
construction  imposed  upon  the  company  the 
specific  legal  duty  of  constructing  it.  The 
general  principle  was  also  affirmed  m  the  case 
of  liorthern  P.  R,  Co,  v.  Washington  Terri- 
tory, 142  U.  8.  492,  35  L.  ed.  1092.  The  at- 
tempt in  that  case  was  to  compel  a  railroad  to 
establish  and  maintain  a  station  at  a  point 
where,  it  was  alleged,  the  interest  of  the  public 
required  such  station.  But  upon  the  point 
decided  in  that  case  the  decisions  are  in  con- 
flict. The  case  of  State  v.  Harford  &  N.  H, 
R,  Co.  29  Conn.  538,  presented  a  question  very 
like  that  under  consideration.  In  that  case  the 
company  was  chartered  to  run  its  line  from  its 
initial  point  to  a  point  on  the  tide  water.  It 
constructed,  and  for  a  while  maintained,  its 
road  to  the  tide  water,  but,  having  entered  into 
a  contract  for  a  connection  with  another  com- 
pany, it  diverted  its  line  1^  miles  from  the  wa- 
ter terminus,  and  ceased  to  carry  passengers 
to  the  latter  point,  though  it  continued  to 
carry  freight.  The  court  held  that  it  could  be 
compelled  by  mandamus  to  carry  both  pass- 
engers and  freight,  as  required  by  its  charter. 
But  it  was  contended  on  behalf  of  the  relators 
that  its  charter,  by  its  terms,  imposed  the  duty 
upon  the  company  to  construct  and  operate  its 
entire  line,  and  especially  forbade  it  to  discon- 
tinue any  part  of  its  line  that  had  been  put  in 
operation.  On  the  other  hand,  counsel  for  the 
company  maintained  that  the  charter  granted 
the  privilege  merely, and  did  not  impose  a  duty. 
The  opinion  upon  the  main  question  is  very 
brief,  and  it  is  impossible  to  ascertain  from  it 
how  the  court  determined  the  question  of  the 
construction  of  the  charter  so  pointedly  pre- 
sented in  the  briefs.  But  in  discussing  another 
question  in  the  case  the  court  used^this  lan- 
guage: "What  right  have  they  to  covenant 
with  that  corporation  that  they  will  not  run 
cars  to  tide  water,  as  the  charter  provides  that 
they  shall.'  etc.,  from  which  it  may  be  inferred 
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that  they  adopted  the  coBstruction  contended 
for  by  the  counsel  for  the  relators.  If  the  lan- 
guage of  the  charter  is  correctly  quoted  in  the 
brief  of  counsel,  as  doubtless  it  was,  we  think 
that  it  impliedly  made  it  the  duty  of  the  com- 
pany to  continue  to  operate  so  much  of  its  line 
as  it  should  once  construct  and  operate,  and 
that  therefore  the  decision  is  not  in  coofiict 
with  the  cases  previously  cited. 

We  have  a  similar  difficulty  with  the  case  of 
Potwin  Place  v.  Topeka  R  Co,  51  Kan.  609. 
That  was  an  action  to  compel  a  street-railway 
company  to  operate  a  portion  of  its  line  which 
it  had  discontinued.  The  court  may  have  in- 
tended to  hold  broadly  that  a  company  which 
has  accepted  a  mere  privilege  to  build  a  street 
railway,  and  has  constructed  and  operated  it» 
may  be  compelled  hy  the  writ  of  mandaaius 
to  continue  its  operation.  The  opinion  admits 
of  that  construction,  but  the  important  ques- 
tion whether  the  mere  grant  of  a  privilege  im- 
poses a  duty  is  not  discussed.  The  ordinance 
under  which  the  company  acted,  however, 
contained  a  requirement  that  the  ''said  rail- 
way shall  be  so  operated  that  a  car  shall  pass 
any  given  point  each  way  on  j;he  route  at 
least  every  twenty  minutes  for  twelve  hours, 
and  at  least  once  every  thirty  minutes  for 
four  hours,  during  that  part  of  the  day  the 
road  shall  be  operated."  These  are  words  of 
command,  and  may  be  construed  as  making 
it  the  duty  of  the  company,  in  case  it  should 
construct  and  operate  its  road,  to  continue  to 
operate  every  part  of  its  line.  The  opinion,  live 
think,  might  have  been  safely  placed  upon  this 
requirement.  But  whether  such  was  or  was 
not  the  Intention  of  the  court  we  cannot  say 
from  the  opinion.  In  the  case  of  Peo^  v.  Al- 
bany d  V.  R.  Co,  24  N.  Y.  261,  82  Am.  Dec." 
295,  the  company  bad  completed  its  entireline. 
but  had  ceased  to  operate  a  part  of  it:  and 
a  suit  was  brought  in  equity  to  compel  a 
specitic  performance  of  that  duty.  It  was 
held  that  a  specific  performance  could  not 
be  compelled  in  that  form  of  action,  and  that 
the  suit  was  properly  dismissed.  The  judge 
who  wrote  the  opinion  expressed  the  view 
that  the  only  remedy  was  by  quo  warranto  to 
forfeit  the  charter;  but  in  this  the  majority  of 
the  court  did  not  concur.  It  is  evident,  how- 
ever, that  the  right  to  a  writ  of  mandamus 
was  not  involved  in  that  decision.  The  leg- 
islature, in  creating  a  corporation,  has  the 
power  to  give  it  an  option  to  do  or  not  to  do 
the  acts  which  it  is  authorized  to  perform. 
On  the  other  hand,  it  may  impose  upon  the 
corporation,  as  the  law  of  its  creation,  the  ob- 
ligation to  exercise  to  their  fullest  extent  the 
powers  which  are  granted.  In  either  case  the 
proposed  corporators  may  accept  or  not:  and 
in  the  latter,  if  they  do  accept,  they  may  be 
compelled  by  mandamus  to  perform  the  duties 
so  imposed.  But  to  say  that  in  granting  a 
charter  to  do  a  public  service  there  is  no  differ- 
ence between  making  it  lawful  to  do  an  act. 
and  imposiag  it  as  an  obligation  to  perform  it, 
is  to  say  that,  by  reason  of  the  public  interest 
involved,  language  is  to  have  a  different  con- 
struction and  effect  from  what  it  would  have 
in  statutes  in  general  or  in  private  contracts. 
Expressions  may  be  found  in  the  opinions  of 
courts  which  countenance  that  doctrine,  but 
we  think  there  it  is  based  upon  an  assumption 


1897 


San  Antonio  Street  R.  Co.  y.  State,  ex  rel,  Elmsndorf. 


665 


th&t  cannot  be  maintained  upon  sound  prin- 
ciples. In  legislating,  the  lawmaking  power 
undertakes  to  determine  what  is  to  the  inter- 
est of  the  public,  and  under  the  limitations 
of  the  Constitution  it  is  the  sole  judge  of  what 
will  promote  the  public  utility,  and  must  be 
presumed  to  be  capable  of  expressing  its  will 
m  intelligible  words.  When,  therefore,  a  cor- 
poration, whether  quasi- public  or  purely  pri- 
vate, is  granted  the  privilege  of  doing  an  act, 
and  there  are  in  its  charter  no  express  terms 
which  make  it  obligatorv  to  do  the  act,  or 
other  words  from  which  by  fair  construction 
that  intention  can  be  gleaned,  we  do  not  see 
upon  what  sound  principle  the  duty  can  be 
imposed.  The  allegations  in  the  petition  in 
this  case  show  that  the  respondent  company 
was  chartered,  merely  for  the  purpose  of  con- 
structing and  operatmg  street  railways  in  the 
city.  Tbe  special  act  merely  gave  it  the  right 
of  corporate  existence  for  the  purpose  indi- 
cated. Tugwell  v.  Eagle  Pa$8.  Ferry  Co.  74 
Tex.  480  and  492.  The  streets  were  under 
the  control  of  the  city  council.  The  company 
could  do  nothing  without  the  consent  of  the 
council.  The  franchise  in  question  was 
granted  by  the  city  council,  and  the  claim  is 
that  it  is,  by  virtue  of  that  concession,  and  its 
acceptance  by  the  company,  that  the  duty 
arose.  But  the  ordinance  (which  is  quoted 
above) merely  grants  "the  privilege"  of  con- 
structing and  maintaining  street  railways  over 
the  lines  therein  designated.  No  clearer  words 
of  mere  permission  could  have  been  employed. 
Not  only  this,  but  there  is  Id  the  ordinance 
neither  sentence,  phrase,  nor  word  that  indi- 
cates that  it  was  the  intention  of  the  council  to 
make  it  a  condition  of  the  acceptance  of  its 
grant  that  the  company  should  be  bound  to 
construct  and  operate  railways  over  the  streets 
which  were  therein  specified.  The  company 
are  required  to  observe  all  the  ordinances  of 
the  city  then  existing,  but  it  is  not  averred 
that  there  was  any  ordinance  in  existence  at 
the  time  of  the  acceptance  of  the  franchise 
which  imposed  that  obligation.  The  follow- 
ing succinct  and  accurate  statement  of  the 
law  from  Redfield  on  Railways  has  been  often 
quoted  with  approval:  "Where  the  charter 
of  a  corporation,  or  the  general  statute  in 
force  and  applicable  to  the  subject,  imposes 
a  specific  duty,  either  in  terms  or  by  fair  and 
reasonable  construction  and  implication,  and 
there  is  no  specific  or  adequate  remedy,  the 
writ  of  mandamus  will  be  awarded.'*  Redf. 
Railways,  p.  678.  It  is  clear  that  the  ordi- 
nance in  this  case  neither  by  express  terms  nor 
by  implication  imposes  the  duty  upon  the 
company.  If  the  duty  to  construct  and  main- 
tain the  line  is  to  be  established,  it  must  be 
upon  the  assumption  that  every  privilege 
granted  by  a  leitislative  body  in  reference  to 
matter  of  public  interest  imposes  upon  the 
grantee  who  accepts  it  the  duty  to  perform 
the  acts  he  is  allowed  to  perform.  The  as- 
sumption, in  our  opinion,  is,  as  we  have  al- 
ready intimated,  not  based  upon  sound  rea- 
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son,  and  is  in  opposition,  at  least,  to  the  weight 
of  authority.  Of  the  numerous  similar  fran- 
chises granted  in  this  state  many  have  doubt- 
less been  abandoned  without  objection,  so 
far  as  we  are  advised,  from  any  quarter.  It 
does  not  follow  that  a  just  objection  may  not 
have  been  made;  but  the  fact  that  none  has 
been  made  serves,  we  think,  in  some  measure, 
to  show  that  the  practical  construction  of 
such  charters  has  been  that  the  grant  is  per- 
missive, and  not  obligatory. 

We  are  of  opinion,  also,  that  the  fact  that 
the  road  has  been  constructed  and  operated, 
and  that  a  part  is  now  operated,  makes  no 
difference.  Under  the  grant  of  a  privilege 
to  construct  and  maintain,  if  after  acceptance 
it  is  permissive  only  to  construct,  it  is  not  ob- 
ligatory to  maintain.  But  we  do  not  hold 
that  the  company  can,  against  the  will  of  the 
city,  operate  a  part  of  its  line,  and  not  the 
whole.  A  privilege  to  establish  an  entire 
line  of  street  railway  may  be  granted  when 
the  privilege  of  constructing  and  operating  a 
part  only  would  not  be;  andf  for  a  failure  to* 
operate  a  part  it  would  seem  that  the  whole 
might  be  forfeited.  It  seems  to  us  that  the 
remedy  in  this  case  is  to  forfeit  the  franchise 
to  operate  the  branch  line  in  controversy. 
The  defendant,  in  its  answer,  offers  to  dis- 
continue the  operation  of  the  branch,  and  ap- 
parently this  would  have  been  a  good  answer 
to  the  petition  if  an  answer  had  been  neces- 
sary. 

We  would  not  be  understood  as  holding 
that  the  common  law  does  not  impose  some 
duties  upon  companies  chartered  as  common, 
carriers,  which  may  be  enforced  by  manda- 
mus, although  no  mention  of  such  duties 
may  be  found  in  their  charters.  All  carriers 
who  undertake  to  transport  goods  or  passen- 
gers for  the  public  assume  certain  duties  to> 
the  public;  but  certainly  carriers  who  are  not 
corporations  may  at  any  time  discontinue  the 
business,  if  they  elect  to  do  so,  and  we  see  no 
good  reason  why  corporations  may  not  dis- 
continue their  enterprises  when  the  charter 
does  not  in  express  terms  or  by  fair  implication 
forbid  it.  If  it  is  the  will  of  the  legislature, 
or  of  a  municipal  body  to  whom  the  power 
to  confer  the  privilege  may  have  been  granted, 
to  impose  upon  the  corporation  the  duty  to 
construct  and  to  continue  to  operate  the  work, 
instead  of  a  mere  permission  to  do  so,  it  is 
not  difficult  so  to  provide  by  incorporating 
into  the  grant  some  language  which  evinces- 
that  intention.  It  follows  that,  in  our  opin- 
ion, the  trial  court  erred  in  overruling  the  de- 
murrer to  the  petition,  and  that  the  court  of 
civil^  appeals  erred  in  not  so  holding. 

It*not  appearing  that  that  petition  may  be 
amended  so  as  to  state  a  good  cause  of  ac- 
tion, the  judgment  of  the  Court  of  Civil  Ap- 
peals and  that  of  the  District  Court  are  re- 
versed, and  the  cause  dismissed. 

Rehearing  denied. 
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jured  in  said  house,  and  that  the  same  was 
worth  about  $2,500;  that  the  value  of  the  house 
after  the  fire  was  about  $2,500;  that  about  00 
per  cent  of  the  material  still  in  the  house  after 
the  fire  was  uninjured,  and  that  the  remainder 
of  said  building  could  be  used  for  reconstruct- 
ing said  building;  that  only  about  20  per  cent 
of  the  building  had  been  destroyed;  that  the 
building  could  be  renewed  and  rebuilt  without 
tearing  it  down;  that  the  greater  portion  of 
said  building  remained  still  uninjured  and  in- 
tact, and  that  by  replacing  the  damaged  por- 
tions the  building  would  have  been  as  good  as 
new,"— which  evidence  was  excluded  by  the 
court,  to  which  action  of  the  court  defendant 
duly  reserved  its  bill  of  exceptions.  The  plain- 
tiff recovered  a  judgment  against  defendant 
for  the  full  amount  of  the  policy,  which  judg- 
ment having  been  afi^rmed  by  the  court  of 
civil  appeals,  the  cause  has  been  brought  to  this 
court  by  the  insurance  company,  assigning -as 
error  the  action  of  the  court  of  civil  appeals  in 
holding  that  the  trial  court  did  not  err  in  ex- 
cluding said  testimony. 

We  have  not  been  able  to  find,  either  in  the 
cases  or  text-books,  any  instance  in  which  the 
admissibility  of  such  evidence  has  been  chal- 
lenged, and'therefore  know  of  no  direct  author- 
ity upon  the  question;  but  a  careful  reading  of 
many  reported  cases,  both  upon  maritime  and 
fire  insurance,  convinces  us  that  such  evidence 
has  been  generally  received  upon  the  issue  as 
to  whether  the  loss  was  total  or  partial,  both 
in  the  English  and  American  courts.  Aranza- 
mendiv,  Louisiana  Ins.  Co.  2  La.  432,  22  Am. 
Dec.  136;  SaltU8  v.  Ocean  Ins.  Co,  12  Johns. 
107,  7  Am.  Dec.  290;  Rosetto  v.  Ourney,  11  C. 
B.  176;  Orainger  v.  Martin,  2  Best  &  8.  456; 
Mo88  V.  Smith,  9  C.  B.  93;  Adams  v.  Macken- 
ne,  18  C.  B.  N.  S.  442;  WaUerstein  v.  Colum- 
bian Ins.  Co.  44  N.  Y.  204,  4  Am.  Rep.  664; 
Oreat  Western  Ins.  Co.  v.  Fogarty,  86  U.  S.  19 
Wall.  640,  22  L.  ed.  216;  Ampleman  v.  Citi- 
zens* Ins.  Co.  and  Ampleman  v.  North  British 
d  M.  Ins.  Co.  35  Mo.  App.  808-320;  Uarri- 
man  v.  Queen  Ins.  Co.  49  Wis.  71 ;  Brady  v. 
N<yrth  Western  Ins.  Co.  11  Mich.  426-449; 
Williams  v.  Hartford  Ins.  Co.  54  Cal.  442,  36 
Am.  Rep.  77. 

But  while  the  apparent  general  reception  of 
such  evidence,  in  the  absence  of  an  objeciion 
to  or  discussion  of  its  admissibility,  tends  to 
show  the  consensus  of  opinion  as  to  its  compe- 
tency among  the  many  learned  writers,  advo- 
cates, and  jurists  who  have  been  called  upon 
to  deal  with  the  intricate  question  as  to  whether 
a  loss  was  total  or  partial,  nevertheless  the  sub- 
ject is  not  entirely  free  from  difflcuhy.  This 
difiQculty  grows  out  of  the  Inadequacy  of  lan- 
guage to  so  definitely  express  the  legal  concep- 
tion of  ** total  loss"  as  clearly  to  include  every 
proper  case  and  exclude  every  improper  one. 
For,  if  the  rule  could  be  stated  in  language 
susceptible  of  only  one  construction,  then  there 
would  be  little  difference  of  opinion  as  to  what 
evidence  would  be  proper  as  tending  to  include 
or  exclude  a  given  case  from  its  terms. 

In  Hugg  v.  Augusta  Ins.  d  Bkg.  Co.  (1849) 
48  U.  8.  7  How.  595,  12  L.  ed.  834,  which  was 
a  suit  to  recover  upon  a  policy  of  insurance  on 
the  freight  of  a  vessel,  the  policy  containing  a 
memorandum  clause,  the  court  undertook  to 
lay  down  the  rule  as  to  total  loss  of  cargo  so 
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as  to  deprive  the  vessel  of  the  opportunity  of 
earning  freight  for  its  carriage,  as  follows:  "If 
the  jury  find  that  the  jerked  beef  was  a  perish- 
able article  within  the  meaning  of  the  policy, 
the  defendants  are  not  liable  as  for  a  total  loss 
of  the  freight,  unless  it  appears  that  there  was 
a  destruction  in  specie  of  the  entire  cargo,  so 
that  it  had  lost  its  original  character  at  Nas- 
sau, the  port  of  distress;  or  that  a  total  de- 
struction would  have  been  inevitable  from  the 
damage  received,  if  it  had  been  reshipped,  be- 
fore it  could  have  arrived  at  Matanzas,  the 
port  of  destination."  The  opinion  places  stress 
upon  the  proposition  that  the  real  test  of  total 
loss  in  such  cases  is  whether  there  is  a  destruc- 
tion in  specie,  rather  than  in  value;  but  there 
is  nothing  said  to  indicate  that  evidence  of 
value  would  have  been  inadmissible  in  order  to 
determine  whether  there  had  been  a  destruc- 
tion in  specie. 

In  Great  Western  Ins.  Co.  v.  Fogarty  (1873) 
86  U.  8.  19  Wall.  640,  22  L.  ed.  216.  the  action 
was  on  a  policy  of  marine  insurance  with  mem- 
orandum clause  insuring  certain  machinery  to- 
be  transported  by  vessel  from  New  York  to 
New  Haven.  Just  before  reaching  the  latter 
city,  the  vessel  was  wrecked  and  abandoned 
to  the  underwriter,  whose  agent  at  Havana  took 
possession,  and  was  engag^  about  a  month  ia 
raising  the  cargo.  A  large  number  of  the 
pieces  composing  plaintiffs  machinery  were 
recovered,  and  tendered  to  him  at  Havana, 
which  he  refused  to  receive,  on  the  ground 
that  the  insurance  company  was  liable  to  him 
as  for  a  total  loss,  and  tor  that  the  action  waa 
commenced.  The  insurance  company  denied 
that  there  was  a  total  loss.  The  evidence- 
showed  that  the  machinery  was  all  of  iron. 
"About  half  of  it  in  weight  was  saved,  and  the- 
remainder  left  at  the  bottom  of  the  sea.  That 
which  was  saved  was  entirely  useless  as  ma- 
chinery, and  was  of  no  vfdue  except  as  old 
iron,  for  which  purpose  it  would  sell  for  about 
$50.  The  machinery  in  working  order  was- 
worth  $2,250.  That  which  was  saved  was 
much  broken  and  rusted,  so  that  it  would  cosU 
more  to  repair  it,  polish  it,  and  put  it  in  order 
for  use  than  to  buv  a  new  machine."  Through- 
out this  opinion  it  is  apparent  that  the  court 
considered  the  evidence  that  it  would  cost  more 
to  repair  or  polish  and  put  in  order  for  use  the 
old  machinery  than  to  buy  new,  as  very  impor- 
tant in  determining  whether  the  machinery 
had  been  destroyed  in  specie.  We  apprehend 
that  the  decision  would  have  been  the  same  if 
every  piece  of  the  machinery  had  been  recov- 
ered in  its  original  form,  unbroken  and  unin- 
jured, except  that  it  was  so  rusted  from  the  ac- 
tion of  the  water  "that  it  would  cost  more  to- 
repair  it,  polish  it,  and  put  it  in  order  for  use, 
than  to  buy  a  new  machine."  Thus,  we  think 
the  court  in  this  case,  while  adhering  to  the 
rule  laid  down  in  the  case  next  above  cited, 
that,  in  order  to  constitute  a  total  loss,  there 
must  be  a  "destruction  in  «ptfm,"  clearly  rec- 
ognized the  fact  that  the  adaptability  of  the  re- 
covered pieces  of  machinery  to  the  uses  for 
which  they  were  originally  intended  was  the 
real  practical  test  as  to  whether  there  had  been 
a  ^'destruction  in  specie"  within  the  meaning 
of  the  rule;  and,  further,  that  the  probable  cost 
of  polishing  and  putting  it  in  order  for  use  was 
an  important  element  in  determining  whether- 
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it  had,  when  rescued  from  the  wreck,  lost  such 
adaptability;  for  Justice  Miller,  who  delivered 
the  opinion,  says:  "If  parts  of  them  were  ab- 
solutely lost,  and  every  piece  recovered  had 
lost  its  adaptability  to  be  used  as  part  of  the 
machine,  had  lost  it  so  entirely  that  it  would 
cost  as  much  to  buy  a  new  piece  just  like  it  as 
to  repair  or  adapt  that  one  to  the  purpose, — 
then  there  was  a  total  loss  of  the  machinery. 
If  uo  piece  recovered  was  of  any  use,  or  could 
be  applied  to  any  use,  connected  with  the  ma- 
chine of  which  it  was  a  part,  without  more  ex- 
pense on  it  than  its  original  cost,  then  there 
was  no  part  of  the  machinery  saved,  however 
much  of  rusty  iron  may  have  been  taken  from 
the  wreck." 

In  the  leading  case  of  Irving  v.  Manning,  6 
C.  B.  891,  decided  in  the  House  of  Lords,  the 
suit  was  upon  a  policy  for  £3,000,  claiming 
total  loss  of  the  ship  insured,  which  was  valued 
in  the  policy  at  £17,500,  it  being  what  is  tech- 
nically known  as  a  ''valued  policy."  The 
special  verdict  showed  "that  the  vessel  during 
the  voyage  was  so  damaged  as  to  be  incompe- 
tent to  proceed  without  repairs;  that  the  neces- 
sary expenditure  in  order  to  repair  her  and 
make  her  seaworthy  would  have  amounted  to 
£10,500,  and  that  the  ship  would  have  been 
then  worth  £9,000  only,  which  was  her  mar- 
ketable value  then  and  at  the  time  of  the  policy; 
that  a  prudent  owner,  uninsured,  would  not 
have  repaired  the  vessel;  and  that  she  was  duly 
abandoned  to  the  underwriters."  The  effect 
of  a  valued  policy  is  that  the  valuation  of  the 
ship  agreed  upon  is,  in  the  absence  of  fraud 
plead^  and  proved,  which  was  not  done  in 
this  case,  to  establish  as  conclusive  the  value 
agreed  upon  as  the  true  value  of  the  property 
for  purposes  of  recovery.  In  this  case,  how- 
ever, the  insurance  company  contended  that 
the  agreed  valuation  of  £17,500  should  also  be 
taken  as  conclusive  of  what  the  ship  would 
have  been  worth  if  the  £10,500  had  been  ex- 
pended in  repairing  it,  instead  of  permitting  its 
real  value,  as  found  by  the  special  verdict,  of 
£9,000  after  repairs,  to  be  looked  to.  If  this 
contention  of  the  company  had  been  correct, 
then,  under  the  English  rule,  which  makes  the 
test  of  total  loss  of  a  ship  depend  upon  whether 
it  cost  more  to  repair  it  than  the  ship  would  be 
worth  after  it  had  been  repaired,  there  would 
clearly  have  been  no  total  loss,  because  the 
£17,500  agreed  valuation  was  in  excess  of  the 
£10,500  estimated  as  necessary  to  repair.  The 
court,  however,  held  that  the  contention  of 
the  company  could  not  be  maintained,  but  that 
the  usual  test  applied  in  the  English  courts  in 
such  cases  must  apply  to  valued  policies;  and, 
since  the  £10,500,  estimated  as  necessary  cost  of 
repairing,  was  greater  than  the  £9,(j()0,  esti- 
mated value  of  the  ship  after  it  was  repaired, 
there  was  a  total  loss.  In  the  course  of  the 
opinion  delivered  by  Patteson,  J.,  he  said:  "If 
this  had  not  been  the  case  of  a  valued  policy, 
it  is  clear  that  on  the  facts  found  there  was  a 
total  loss;  for  a  vessel  is  totally  lost  within  the 
meaning  of  a  policy  when  it  becomes  of  no 
use  or  value  as  a  ship  to  the  owner,  and  is  as 
much  so  as  if  the  vessel  had  gone  to  the  bot- 
tom of  the  sea,  or  had  been  broken  to  pieces, 
and  the  whole  or  great  part  of  the  fragments 
had  reached  the  shore  as  wreck;  and  the 
course  had  been,  in  all  cases  in  modem  times, 
85  L.  R.  A. 


to  consider  the  loss  as  total  where  a  prudent 
owner,  uninsured,  would  not  have  repaired." 
Afirain.  in  the  course  of  the  opinion,  it  is  said: 
"The  principle  laid  down  in  these  latter  cases 
is  this,— that  the  question  of  loss,  whether  total 
or  not.  is  to  be  determined  just  as  if  there  was 
no  policy  at  all,  and  the  established  mode  of 
putting  the  question,  when  it  is  alleged  that 
there  has  been  what  is,  perhaps  improperly, 
called  a  constructiye  total  loss  of  a  ship,  is  to 
consider  the  policy  altogether  out  of  the  ques- 
tion, and  to  inquire  what  a  prudent  uninsured 
owner  would  have  done  in  the  state  in  which 
the  vessel  was  placed  by  the  perils  insured 
against.  If  he  would  not  have  repaired  the 
vessel,  it  is  deemed  to  be  lost "  This  and 
other  English  authorities  heretofore  cited  in 
this  opinion  show  that  the  rule  is  settled  in 
English  practice  that  the  test  by  which  it  must 
be  determined  whether  there  has  been  a  "total 
loss"  of  a  ship  is  whether  she  has  received  such 
extensive  damage  that  it  would  not  be  reason- 
ably practical  to  repair  her  so  as  to  adapt  her 
to  the  uses  for  which  she  was  originally  in- 
tended, and  that  in  determining  wnether  it  is 
reasonably  practical  to  so  repair  her  the  true 
inquiry  is  "what  a  prudent  uninsured  owner 
would  have  done  in  the  state  in  which  the  ves- 
sel was  placed  by  the  perils  insured  against;" 
that  question  being  answered,  in  most  cases 
at  least,  by  a  deterinination  of  the  comparative 
cost  of  such  repairs  with  the  actual  value  of 
the  ship  after  repaired.  Thus  it  appears  that 
under  the  English  rule  testimony  as  to  the 
cost  of  repairs  is  of  very  material  character, 
and  no  question  could  be  made  as  to  its  admis- 
sibility. 

We  do  not  undertake  to  determine  whether 
there  is  any  distinction  between  the  principles 
which  should  govern  in  determining  what  is  a 
total  loss  of  a  ship  or  cargo  under  policies  of 
marine  insurance  and  thaseof  ordinary  fire  in- 
surance, as  that  question  is  not  before  us;  but 
since  the  American  cases  undertaking  to  lay 
down  the  rule  whereby  it  is  to  be  determined 
whether  a  loss  is  total  or  partial  under  an  or- 
dinary fire  insurance  policy,  have  apparently 
been  based  upon  marine  insurance  cases,  we 
have  deemed  ft  proper  to  briefly  state  our  con- 
clusion as  to  the  doctrine  established  by  the 
above  cases  preparatory  to  a  review  of  some  of 
the  leading  fire  insurance  cases  upon  the  ques- 
tion of  total  loss,  which  we  will  now  proceed 
to  examine.  In  the  leading  case  of  Williams 
V.  Hartford  Ins.  Co.  54  Cal.  449,85  Am,  Rep.  77, 
the  evidence,  as  far  as  stated,  was  as  follows: 
"  'The  building  was  entirely  burned  out.  It 
had  every  appearance  of  being  a  fire  of  great 
heat.  Portions  of  the  old  wall  were  standing, — 
that  is,  in  position;  they  were  all  cracked  and 
warped;  wherever  joists  had  been  in,  they 
were  badly  torn  out,  apparently  from  the  fall- 
ing of  the  joists.  It  was  so  perfect  a  destruc- 
tion that  I,  as  well  as  the  architect  who  ex- 
amined it  with  roe,  placed  it  as  a  total  destruc- 
tion. That  it  was  perfectly  worthless  as  a 
building.  In  my  own  mind,  I  deemed  the 
building  worthless.  That  which  was  left  stand- 
ing would  just  amount  to  debris.  It  was  a 
wall  which  was  unfit  for  use  with  any  safety. 
I  thought  we  would  have  to  tear  it  down  to 
make  a  new  wall.  It  would  have  to  be  torn 
down  and  replaced;  that  is,  another  wall  built 
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in  its  place.  I  have  been  an  exteDslve  builder. 
.  ,  .  The  shutters  were  warped  and  blis- 
tered, and  injured  to  such  an  extent  that  I  con- 
sidered them  perfectly  worthless  for  any  pur- 
pose, even  as  old  iron,  unless  you  might  get 
some  of  the  bands  on  the  wrought-iron  portion. 
The  balance  of  the  iron  work — the  pillars,  for 
example — they  were  all  warped  so  much  that, 
while  you  might  use  them,  vou  could  not  use 
them  to  make  a  perfect  wall  as  it  was  before; 
hence  I  class  them  simply  as  old  iron.'  The 
witness  further  testified  that  after  the  fire  he 
sold  his  interest  in  the  ground  upon  which  the 
building  had  been  erected  to  one  Douglass,  and 
told  him,  so  far  as  the  old  debris  was  con- 
cerned, he  could  take  it,  that  he  did  not  care 
anything  about  it."  The  trial  court  charged 
the  jury  as  follows:  "A  total  loss  does  not 
mean  an  absolute  extinction.  The  question  is 
not  whether  all  the  parts  and  materials  com- 
posing the  building  are  absolutely  or  phvsically 
destroyed,  but  whether,  after  the  fire,  the 
thing  insured  still  exists  as  a  building.  Al- 
though you  may  find  the  fact  that  after  the 
fire  a  large  portion  of  the  four  walls  were  left 
standing,  and  some  of  the  iron  work  still  at- 
tached thereto,  still,  if  you  find  that  the  fact  is 
that  the  building  has  lost  its  identity  and  spe- 
cific character  as  a  building,  you  may  find  that 
the  property  was  totally  cfestroved  within  the 
meaning  of  the  policy," — which  charge  was 
held  not  to  be  error.  The  charge  was  evi- 
dently based  upon  the  rule  announced  in  Eugg 
V.  Augmta  Ins.  &  Bkg.  Co,  referred  to  above. 
There  was  no  question  made  in  that  case  as  to 
the  admissibility  of  evidence  tending  to  show 
the  adaptability  or  practical  usefulness  of  the 
old  walls  as  a  basis  of  restoring  the  building 
to  its  original  condition,  nor  as  to  evidence 
showing  what  the  probable  cost  of  such  res- 
toration with  the  use  of  the  old  walls  would 
have  been,  in  order  to  determine  whether  a 
prudent  uninsured  owner  would  hare  under- 
taken to  repair  the  building,  or  would  have 
treated  it  as  a  total  loss,  and  cleared  away  the 
ruins,  and  rebuilt.  Therefore  we  cannot  re- 
gard this  case  as  deciding  any  more  than  that, 
with  no  objection  to  the  evidence,  and  with 
no  special  charge  asked  presenting  the  issue 
omitted  by  the  court  as  to  what  a  prudent 
owner  would  have  done  under  the  circumstan- 
ces, there  was  no  afiarmative  error  in  the  charge 
of  the  court  necessitating  a  reversal.  It  is  cer- 
tainly not  authority  for  the  ruling  of  the  court 
in  excluding  the  testimony  in  the  case  before 
us;  and  we  apprehend  that,  if  there  had  been 
evidence  offered  tending  to  show  that  by  the 
use  of  the  old  walls  as  a  basis  for  the  structure 
the  building  could  have  been  repaired,  and 
made  as  good  as  it  originally  was,  at  a  less 
cost  than  the  amount  of  insurance,  its  exclu- 
sion could  not  have  been  justified  under  the 
spirit  of  either  the  English  cases  or  of  Oreai 
Western  Ins.  Co,  v.  Fo^ar^y,  above  reviewed,  but 
that  under  those  cases  it  must  have  been  ad- 
mitted as  a  circumstance  to  enable  the  jury  to 
determine  the  question  of  fact  as  to  whether 
the  loss  was.  total  or  partial. 

We  do  not  resrard  the  cases  of  Nat€  v.  Home 
Mut.  Ins,  Co,  37  Mo.  480,  90  Am.  Dec.  394. 
and  Uuck  v.  Globe  Ins,  Co.  127  Mass.  806,  84 
Am.  Rep.  378,  cited  in  the  opinion  of  the  court 
in  Williams  v.  Hartford  Ins.  Co,  supra,  as 
85  L.  R.  A. 


having  any  bearing  upon  the  question  under 
consideration,  and  therefore  do  not  deem  it 
necessary  to  review  the  same. 

In  Seyk  v.  Millers'  Nat,  Ins,  Co,  74  Wis.  67, 8 
L.  R.  A.  528,  under  a  similar  statute  to  ours,  the 
Question  was  whether  the  loss  was  total,  and 
the  court  says:  "The  evidence  is  that  all  the 
combustible  material  in  the  structures  was  de- 
stroved.  and,  although  portions  of  the  brick 
walls  were  left  standing,  yet  they  were  useless 
as  walls,  and  many,  perhaps  most,  of  the  bricks 
therein  were  spoiled  by  the  heat  It  cannot  be 
doubted  that  the  identity  and  specific  character 
of  the  insured  buildings  were  destroyed  by  the 
fire,  although  there  was  not  an  absolute  extinc- 
tion of  all  the  parts  thereof.  This  was  an  en- 
tire destruction  of  the  buildings,  within  the 
meaning  of  the  statute.  1  Wood,  Ins.  ^  107. 
The  jury  were  so  instructed."  Thus  it  will  be 
observed  that  the  court  finds  that  the  evidence 
conclusively  shows  that  the  portions  of  the 
walls  which  were  left  standing  were  useless  as 
walls,  and  that  many — perhaps  most — of  the 
bricks  therein  were  spoiled  by  the  heat;  and 
upon  that  finding  of  fact  concludes  that  the 
court  below  correctly  instructed  the  jury  that 
there  was  a  total  loss.  The  language  used  in- 
dicates that  the  court  based  its  opinion  that  the 
identity  and  specific  character  of  the  buildings 
were  destroyed  upon  the  fact,  established  by 
the  evidence,  that  the  walls  were  useless  as 
walls.  We  are  not  informed  as  to  what  evi- 
dence was  contained  in  the  record  from  which 
the  court  drew  the  conclusion  of  fact  that  the 
walls  were  useless  as  walls,  but  certainly  upon 
such  issue  there  can  be  no  doubt  but  that  testi- 
mony as  to  the  adaptability  of  the  walls  as  a 
basis  for  restoring  the  building  to  its  original 
condition,  and  the  probable  cost  of  so  doing, 
would  have  been  competent.  Citing  this  case, 
the  supreme  court  of  Nebraska,  m  Oerman 
Ins.  Co.  V.  Eddy,  36  Neb.  461.  19  L.  R.  A. 
707,  without  stating  the  particular  facts  before 
the  court,  in  holding  that  the  evidence  justified 
a  verdict  of  total  loss,  says:  "What  is  the 
meaning  of  the  words  'wholly  destroyed'  when 
applied  to  a  building?  If  the  building  was 
constructed  of  brick  or  other  noncombustible 
material,  fire  could  not  destrov  that.  There- 
fore the  brick  or  other  material  not  destroyed 
would  have  some  value  which  the  party  retain- 
ing should  pay  for.  From  the  nature  of  the 
case,  therefore,  the  words  referred  to  do  not 
mean  the  debris  from  the  building  destroyed. 
This  may  have  some  value,  and,  if  so,  the  in- 
surance company,  if  it  pays  the  loss,  is  entitled 
to  compensation  for  it.  The  words,  when  ap- 
plied to  a  buildincr,  mean  totally  destroyed  as 
a  building;  that  is,  that  the  walls,  although 
standing,  are  unsafe  to  use  for  the  purpose  of 
rebuilding,  and  must  be  torn  down,  and  a  new 
building  erected  throughout.  .  .  .  There 
is  abundant  proof  in  the  record  that  such  was 
the  situation  of  the  building  in  the  case  at  bar 
after  the  fire."  We  are  of  opinion  that  the 
observatioDS  made  by  us  in  reference  to  Seyk 
V.  milerff  Nat,  Ins,  Co.  are  also  applicable  lo 
this  case,  and  that  the  same  may  be  said  of 
Insurance  Co,  of  N  A.y,  Bachler  (decidcMl  by 
the  same  court)  44  Neb.  549. 

In  Uarriman  v.  Queen  Ins.  Co,  49  Wis.  71, 
the  special  verdict  showed  that  the  property 
insured  was  totally  destroyed  by  fire;  that  no 
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portioD  of  the  brick  walls  of  the  building  could 
be  used  for  rebuilding  it  after  the  fire;  that  the 
foundation  left  after  the  fire  was  not  sufficient 
to  support  a  building  of  the  same  weit^ht  and 
dimensions  of  the  building  burned;  that  a  new 
building  like  the  one  burned  could  not  have 
been  built  upon  the  same  spot  after  the  fire 
without  Incurring  expense  in  getting  rid  of 
worthless  fragments  of  the  old  building,  at 
least  equal  to  the  full  value  of  all  that  was  left 
of  the  building  burned,  and  that  the  materials 
left  after  the  fire  were  not  of  as  much  value 
for  any  useful  purpose  as  the  expense  would 
have  been  of  getting  the  same  out  of  the 
wreck  of  the  building  as  it  was  left  by  the  fire. 
In  passing  upon  the  question  as  to  whether  a 
total  loss  was  shown,  the  court  held  that  the 
findings  of  the  jury  were  supported  by  the 
evidence,  and  showed  that  the  building  was  a 
total  loss  within  the  meaning  of  the  statute. 
The  testimony  is  not  given,  but  it  is  clear  that 
testimony  of  the  character  excluded  by  the 
court  below  in  the  case  before  us  must  have 
been  introduced  and  considered  of  the  most 
material  nature  in  the  court  below. 

In  Oshkosh  Packing  cfc  P.  Co.  v.  Mercantile 
Ins.  Co.  31  Fed.  Rep.  200,  the  court  instructed 
the  jury  that  the  undisputed  evidence  showed  a 
total  loss  of  the  building,  but,  as  the  evidence 
is  not  stated,  we  cannot  determine  whether  the 
case  has  any  bearing  upon  the  question  before 
us  or  not. 

In  Brady  v.  North  Western  Ins.  Co.  11  Mich. 
426,  it  appears  from  the  extracts  of  the  evi- 
dence given  in  the  statement  of  the  case  by  the 
reporter  and  the  opinions  of  Martin.  Ch.  J., 
and  Campbell,  J.,  that  the  action  was  brought 
upon  a  policy  for  $2,000,  claiming  a  total  de- 
struction of  the  building;  that  an  ordinance 
passed  by  the  city  forbade  the  repair  of  any 
wooden  building  partially  destroyed  by  fire  in 
the  district  where  the  one  in  question  was 
situated;  that  the  building  was  injured  by  fire; 
that  several  witnesses  on  behalf  of  defendant 
testified  what  in  their  judgment  was  necessary 
to  restore  the  building  to  the  condition  it  was 
in  immediately  precedfing  the  fire,  but  the  ef- 
fect of  such  testimony  is  not  given;  that  the 
value  of  the  building  as  Jeft  after  the  fire  "for 
purposes  of  repair,  was  more  than  half  of  its 
value  before  the  burning,  and  amounted 
to  from  $2,000  to  $3,000;  while,  if  not  al- 
lowed to  be  repaired,  the  materials  were  of  very 
trifling  value."  Themajorityof  the  court  held 
that  the  loss  was  total,  on  the  ground  that  the  or- 
dinance forbidding  the  repairing  of  a  building 
partially  destroyed  by  fire  was  a  part  of  the 
policy,  and  that  the  result  of  the  fire,  taken 
in  connection  with  the  ordinance,  had  caused 
a  total  loss  of  the  building.  Campbell,  J.,  in 
a  dissenting  opinion,  disagrees  with  a  majority 
of  the  court  in  the  result  reached,  upon  the 
ground  that  in  his  opinion  the  ordinance  was 
void  as  to  this  policy,  it  having  been  enacted 
after  the  policy  was  fssued,  but  in  a  verv  learned 
and  lucid  opinion  shows  that,if  the  ordinance  be 
valid,  the  opinion  of  the  majority  of  the  court 
is  correct.  In  the  course  of  his  opinion,  after 
referring  with  approval  to  the  opinion  rendered 
in  the  House  of  Lords,  as  above  stated,  in  Irv- 
ing V.  Manning,  he  says:  "This rule  seems  to 
me  very  simple  and  entirely  fair.  It  is  the  only 
rule  which  can  give  to  the  insured  the  indem- 
35L.R.  A. 


nity  he  bargained  for.  If  for  any  reason  except 
a  personal  one.  the  repairing  of  the  property 
would  not  be  undertaken  by  a  prudent  owner 
who  was  not  insured,  it  would  not  be  reason- 
able to  admeasure  damages  upon  another  basis 
practically  false.  If  repairs  are  absolutely  im- 
possible, the  remnants  are  worth  nothing  ex- 
cept as  lumber.  It  can,  in  my  judgment,  make 
no  difference  why  the  repairing  cannot  be  done, 
if  an  insuperable  cfbstacle  exists.  Any  such 
obstacle  affects  the  owner  as  severely  as  any 
other  obstacle.  Submission  to  the  law  is  as  in- 
cumbent as  submission  to  any  other  necessity, 
and  must  be  regarded  as  equally  unavoidable." 
The  obstacle  referred  to  as  showing  a  total  loss 
was  the  ordinance  above  referred  to,  suppos- 
ing it  to  be  valid;  which,  however,  he  after- 
wards undertakes  to  show  to  be  invalid.  We 
are  of  opinion  tbat  the  whole  tenor  of  this  opin- 
ion shows  tbat  the  learned  judges  who  at  that 
time  composed  the  court  were  of  the  opinion 
that  the  reasoning  of  the  English  cases  above 
referred  to  is  sound,  from  which  it  results  that 
evidence  of  the  character  complained  of  in  the 
case  before  us  is  admissible. 

In  Ampleman  v.  Citizens'  Ins.  Co,  and  Ample- 
man  V.  North  British  db  M.  Ins.  Co.  85  Mo, 
App.  808-830,  the  suit  was  upon  a  policy  of 
insurance,  claiming  total  loss  of  a  building. 
On  the  trial  the  plaintiff  gave  evidence  tending 
to  show  the  fire  substantially  destroyed  the 
building  as  a  structure;  that  the  woodwork^ 
with  the  exception  of  one  corner  of  the  build- 
ing, had  been  consumed  so  as  to  render  it 
worthless,  and  tbat  the  brick  walls  had  been 
materially  injured,  and  were  not  fit  to  be  used 
in  the  reconstruction  of  the  building.  De- 
fendant gave  evidence  tending  to  show  that 
two  of  the  main  walls  were  injured  by  the  fire 
to  such  an  extent  that  they  would  have  to  be 
taken  down  and  replaced  with  new  walls  if  the 
building  was  to  be  reconstructed,  but  tbat  the 
two  remaining  walls  were  substantially  un- 
injured, and  could  be  utilized  in  rebuilding  the 
structure  without  taking  them  down;  that  the 
entire  insurance  on  the  building  was  $8,750, 
to  wit,  $2,250  in  the  defendant  company,  and 
the  balance  in  another;  that  the  building  could 
have  been  restored  to  its  condition  before  the 
fire  by  utilizing  the  remaining  walls  fit  for  use 
and  materials,  at  a  cost  of  less  than  $2,200. 
In  the  first  of  said  cases  the  trial  court  in  its 
charge  instructed  the  jury  as  to  what  their 
verdict  should  be  in  case  the  building  was 
"wholly  destroyed,"  and  what  it  should  be  if 
the  building  was  "not  wholly  destroyed," 
but  did  not  indicate  to  them  the  meaning  of 
the  term  "wholly  destroyed"  as  used  in  the 
statute  of  that  state,  similar  to  ours.  The 
court,  in  passing  upon  the  meaning  of  the 
words  "wholly  destroyed,"  say  that  a  building 
is  "wholly  destroyed  only  when  no  part  of  it 
above  ground  remains  intact  and  substantially 
uninjured,  and  no  such  part  of  it  can  be  utilized 
as  a  remaining  standing  structure  in  effectually 
restoring  the  structure  to  its  entirety,"  and  held 
that  the  trial  court  erred  in  refusing  the  de- 
fendant's second  instruction,  which  declared 
the  law  of  the  case  applicable  to  the  facts  sub- 
stantially stated  in  the  opinion.  In  the  second 
case  the  court  held  that  the  trial  court  erred  in 
refusing  the  following  instruction  asked  by 
the  de^ndant:     "(1)  The  court  instructs  the 
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lury  that  if  they  find  from  the  evidence  that 
after  said  fire  there  remained  any  portion  of  the 
walls  of  said  building  that  could  be  used  for 
rebuilding  it  after  said  fire,  and  that  such  re 
maining  walls  were  sufficient  to  support  that 
part  of  a  building  of  the  same  value,  weight, 
and  dimensions  and  construction  as  the  build- 
ing burned,  and  that  by  using  these  walls 
said  building  could  be  built,  for  a  less  sum  of 
money  thanlf  they  were  not  to  be  used, — then 
the  building  was  not  wholly  destroyed."  Thus 
it  is  clear  that  the  court  was  of  the  opinion  that 
evidence  of  the  character  excluded  by  the  trial 
court  in  the  case  before  us  should  have  been 
admitted.  We  do  not  wish  to  be  understood  in 
what  we  have  said  in  reviewing  the  cases  above, 
as  intimating  that  we  approve  or  disapprove  of 
any  of  them,  except  in  so  far  as  they  indicate 
that  the  character  of  evidence  excluded  by  the 
trial  court  in  the  case  before  us  is  admissible 
upon  the  issue  of  total  loss. 

To  push  the  idea  of  * 'destruction  in  specie" 
to  the  extent  of  excluding  all  consideration  of 
the  adaptability  of  the  remainder  of  the  struc- 
ture for  use  m  restoring  the  building  to  its 
original  condition,  as  seems  to  have  been  done 
in  this  case,  would  leave  us  with  practically  no 
guide,  as  it  would  be  more  difficult  to  deter- 
mine the  meaning  of  ''destruction  in  specie," 
as  thus  limited,  than  of  ''total  loss."  It  would 
logically  result  in  denying  recoven^  for  a  total 
loss  in  a  case  where  the  exterior  fx)rm  of  the 
building  remains,  though  tbe  interior  be  so 
damaged  that  the  entire  remnant  of  ttie  struc- 
ture is  valueless  as  a  basis  upon  which  to  re- 
store the  building  to  its  original  condition,  and 
would  permit  a  recovery  for  a  total  loss  in  a 
case  where  an  inexpensive  portion  of  the  build- 


ing has  been  destroyed,  though  tbe  most  valu- 
able and  substantial  portion  remains  uninjured 
and  capable  of  being  utilized  with  great  ad- 
vantage in  such  restoration.  To  so  hold  would 
virtually  be  to  abandon  the  principle  of  in- 
demnity lying  at  the  basis  of  all  legitimate 
insurance,  and  to  hold  out  to  the  owner,  instead 
thereof  a  fair  chance,  if  not  an  inducement,  to 
profit  by  the  partial  destruction  of  his  prop- 
erty. 

After  a  careful  consideration  of  tbe  question, 
we  are  of  opinion  that  there  can  be  no  total  loss 
of  a  building  so  long  as  the  remnant  of  the  struc- 
ture standing  is  reasonably  adapted  for  use  as 
a  basis  upon  which  to  restore  tbe  building  to 
the  condition  in  which  it  was  before  the  injury; 
that  whether  it  is  so  adapted  depends  upoa 
the  question  whether  a  reasonably  prudent 
owner,  uninsured,  desiring  such  a  structure  as 
the  one  in  question  was  t«f ore  injury,  would, 
in  proceeding  to  restore  the  building  to  its 
original  condition,  utilize  such  remnant  as 
such  basis;  that  upon  such  issue  the  character 
of  evidence  offered  and  rejected  in  this  cause 
is  competent;  that  our  statute  providing  that  ''a 
fire  insurance  policy,  in  case  of  a  total  loss  by 
fire  of  property  insured,  shall  be  held  and  con- 
sidered to  be  a  liquidated  demand  against  the 
company  for  the  full  amount  of  such  policy ; 
providea,  that  the  provisions  of  the  article  shall 
not  apply  to  personal  property," — Rev.  Stat. 
1895,art.  3089  [2971],— does  not  affect  the  char- 
acter of  evidence  admissible  on  the  issue  as  to 
whether  the  loss  is  total,  but  merely  affects  the 
right  of  the  parties  in  case  of  total  loss. 

For  the  error  in  excluding  the  testimony  the 
judgment  will  he  reversed,  and  the  cause  re- 
manded. 
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1.  lietters  dated  8-10-1890,  will  beheld 
to  have  been  written  October  8,  and  not  August 
10,  when  they  were  copied  in  the  letter-press 
book  in  tbe  proper  place  for  October  letters,  and 
referred  to  notes  not  given  until  AugustSG,  wbile 
a  person  who  testified  that  he  bad  called  in  re- 


sponse to  them,  stated  that  at  that  time  be 
knew  of  a  deed  of  trust  which  was  not  made  un- 
til  September  18,  and  was  put  on  record  Octo- 
ber 8. 
8.  The  addiUon  of  the  word  "trustee** 
to  the  name  of  the  payee  of  a  note  does  not  de- 
stroy its  negotiability. 

(June  13,  1886.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Chancery  Court  for  Hamilton  County 
in  favor  of  defendants  in  a  suit  brought  to  en- 


Note.— iVcflfof  tobiltty  of  note  payable  to  trustee. 

The  little  authority  there  is  on  this  question  is 
almost  unanimous  in  support  of  the  rule  adopted 
In  Fox  V.  CmzBNS'  Bank  &  Trust  Co.  The  excep- 
tion is  the  Maryland  case  of  Third  Nat.  Bank  v. 
Lanfire,  51  Md.  138,  84  Am.  Rep.  301,  which  held  that 
a  note  given  to  a  person  as  trustee  is  not  neirotiable; 

In  Davis  v.  Garr,  6  N.  Y.  124,  66  Am.  Dec.  387,  the 
note  was  payable  to  a  certain  person,  ''trustees''  of 
a  certain  corporation  ''or  their  successors  in  office, 
or  order,"  and  the  court  says:  "I  think  that  this 
contract  is  a  promissory  note  and  consequently  ne- 
firotiable." 
85  L.R.  A. 


In  Downer  v.  Read,  17  Minn.  493,  where  the  note 
was  to  a  certain  person,  "trustee  of  the"  W.  L.  Oo^ 
or  order,  the  court  says:  The  trustee  bad  the  legal 
title  and  the  note  was  payable  to  his  order.  A 
transfer  by  him  would  vest  a  good  title  even  as 
aarainst  the  corporation,  unless  the  indorsee  knew 
of  the  restriction.  And  a  recovery  by  tbe  indorsee 
against  the  maker  was  affirmed. 

A  note  payable  to  a  certain  person,  "trustee,'*  or 
order,  is  negotiable.  Bush  v.  Peckard,  8  Harr.  (DeL) 
886. 

In  Westmoreland  v.  Foster,  60  Ala.  448,  where  the 
note  was  under  seal  and  given  to  a  certain  person 
"as  trustee*'  for  another,  it  was  held  that  those 
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join  the  prosecution  of  suits  to  enforce  pay- 
ment of  certain  promissory  notes.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  S.  Small  for  appeiianis. 

Messrs.  Pritchard  A  SUer  for  appellees. 

Wilson,  J.,  delivered  the  opinion  of  the 
•court: 

The  bill  in  this  cause  was  filed  September  6, 
1898,  by  the  complainants,  against  the  Citizens' 
Bank  &  Trust  Company  of  Chattanooga  and 
the  other  named  defendants.  Its  object  was  to 
•enjoin  the  bank  and  trust  company  from  fur- 
ther prosecuting  suits  instituted  by  it  before  a 
justice  of  the  peace  to  recover  a  judgment 
against  them  on  three  notes  for  $287.50  each, 
•executed  by  them  to  J.  C.  Anderson,  trustee, 
and  by  the  latter  transferred  to  the  bank,  and 
to  have  said  notes  delivered  up  and  canceled. 
The  grounds  of  relief  stated  are,  in  brief,  that 
Anderson  and  others  named  had  purchased 
^some  85  acres  of  land  from  one  Divine,  agree- 
ing to  pay  therefor  a  large  price;  that  the  title 
to  this  land  was  taken  in  Anderson,  trustee, 
for  the  benefit  of  himself  and  associates,  and 
«8  a  matter  of  convenience  in  making  title  to 
vendors  when  they  sold;  that  these  parties,  pur- 
chasers from  Divine,  platted  the  land  into  lots, 
streets,  and  alleys,  and  named  it  Anderson  and 
Eckford's  Addition  to  Ridgedale;  that  they 
had  a  sale  of  lots  as  thus  platted,  when  com- 
plainants became  purchasers  of  some  lots  for 
'Which  they  paid  in  cash  $287.50,  and  executed 
to  Anderson,  trustee,  the  three  notes  in  contro- 
versy, due  in  twelve,  eighteen,  and  twenty-four 
months;  that  said  notes  recited  this  considera- 
tion, and  retained  a  lien  on  the  lots  to  secure 
their  payment;  that  Anderson,  trustee,  made 
them  a  general  warranty  deed,  covenanting 
that  the  land  was  free  from  encumbrance,  ex- 
cept the  time  for  the  payment  of  these  notes; 
that,  in  fact,  Anderson  and  associates  had  not 
paid  Divine  all  the  purchase  money  due  him; 
that  the  sum  still  due  him  was  a  vendor^s  lien 
on  all  the  land,  including  the  lots  they  got; 
that  his  vendor's  lien,  owing  to  the  deprecia- 
tion in  the  value  of  such  property,  would  take 
all  the  land  to  pay  for  it;  and  that  he  had  filed 
a  bill  to  enforce  his  lien  on  all  the  land.  In 
short,  they  aver  a  failure  in  the  consideration 
of  their  notes.  They  also  aver  that  the  bank 
and  trust  company  was  not  an  innocent  pur- 
chaser for  value  and  without  notice,  and  hence 
that  it  held  subject  to  their  equities.  It  is  al- 
leged that  it  took  said  notes  either  to  secure  a 
preexisting  debt,  or  that  the  debt  which  they 
were  taken  to  secure  had  been  paid,  and  that 
the  bank  had  notice,  or  such  knowledge  as  put 
it  upon  notice,  of  the  failure  of  the  considera- 
tion for  the  notes  before  it  received  them  as 


collaterals  or  otherwise.  It  is  further  averred, 
as  a  defense,  that  Anderson,  trustee,  was  not 
the  owner  of  said  notes,  and  had  no  right  to 
transfer  them, — never  having  received  the  as- 
sent of  his  associates  thereto,  as  some  of  them 
claimed;  and  that  the  recitation  on  the  face  of 
the  notes,  beins  payable  to  Anderson,  trustee, 
was  notice  to  the  bank  of  the  character  of  his 
holding,  and  a  circumstance  to  put  it  upon  in- 
quiry as  to  the  state  of  the  consideration.  The 
bank  and  trust  company  answered,  denying 
the  facts  and  conclusions  stated  in  the  bill,  and 
averring  that  it  was  an  innocent  purchaser  and 
holder  of  said  notes  for  value,  in  due  course 
of  trade,  and  without  notice  of  the  failure  of 
consideration,  or  any  equities  as  defenses 
against  them  on  the  part  of  complainants.  It 
sets  out  how  it  became  the  holder  and  owner  of 
said  notes,  and  the  substance  of  It  is  that  An- 
derson transferred  these  notes,  with  others,  to 
it,  on  or  just  before  September  1,  1894,  to  se- 
cure loans  or  advances  then  and  thereafter 
made  to  him  or  the  Empire  Lumber  Company, 
of  which  he  was  president  and  manager.  It 
files  its  answer  as  a  cross-bill,  and  therein  seeks 
a  recovery  on  the  notes  and  for  the  attorney's 
fe«  provided  for  in  them.  Much  proof  was  ad- 
duced below,  including  the  record  and  evidence 
used  in  the  case  of  T.  T.  Wilson  et  cU,  against 
this  company  et  al.,  wherein  similar  notes  exe- 
cuted by  them  were  sought  to  be  canceled. 

The  cause  was  heard  by  the  chancellor  April 
11,  1895.  He  held  that  the  complainants  were 
not  entitled  to  the  relief  sought,  inasmuch  as 
the  bank  and  trust  company  acquired  the  notes 
in  good  faith,  for  a  valuable  consideration,  be- 
fore their  maturity,  in  due  course  of  trade,  and 
without  any  notice  of  the  equities  existing 
against  them,  or  between  the  original  parties 
thereto.  So  holding,  he  dismissed  the  original 
bill,  dissolved  the  injunction  that  bad  oeen 
granted,  gave  the  bank  and  trust  company  a 
decree  for  the  amount  of  the  notes,  interest, 
and  an  agreed  attorney's  fee.  and  taxed  com- 
plainants with  the  costs.  From  this  decree 
complainants  prayed  and  obtained  an  appeal 
to  the  supreme  court,  and  have  assigned  errors. 
Four  errors  are  assigned,  as  follows:  (1)  Error 
in  holding  that  the  bank  and  trust  company 
was  an  innocent  purchaser  of  the  notes,  in 
due  course  of  trade,  and  without  notice  of  the 
equities  of  complainants:  (2)  because  the  notes, 
being  payable  on  their  face  to  J.  C.  Anderson, 
trustee,  and  showing  that  thev  were  given  for 
land,  gave  notice  to  the  bank  that  Anderson 
was  holder  of  the  land  and  notes  for  somebody 
else;  (8)  error  in  cot  holding,  under  the  evi- 
dence, that  the  bank  was  not  a  holder  of  the 
notes  in  due  course  of  trade,  but  that  it  re- 
ceived them  as  collateral  security  for  a  pre-ex- 


words  were  mere  deseriptio  personal,  and  that  the 
notemiffht  be  transferred  by  the  trustee  without 
the  concurrence  of  the  cestui  que  trust. 

In  Chadsey  v.  McCreery,  27  111.  268,  where  the 
question  was  not  as  to  ne^ottability,  but  as  to 
whether  or  not  the  action  was  properly  brouffbt« 
it  was  held  that  the  words  '^trustee  for  a  certain 
corporation"  were  made  deseriptio  personce,  and 
that  the  note  was  the  property  of  the  individual 
named. 

In  Pierce  v.  Roble,  89  Me.  206.  63  Am.  Deo.  614, 
where  the  question  was  not  whether  the  note  was 
Beg-otlable,  but  whether  the  title  to  the  note  was  in 
^5  L.R.  A. 


the  trustees  or  their  successors,  the  court  stated  that 
the  word  "trustees"  was  mere  deseriptio  persona, 
but  that  since  the  note  was  pasrable  to  the  trustees 
or  their  successors  in  office  the  rig-ht  to  control  the 
note  passed  to  the  successors  upon  termination  of 
the  payee^B  office. 

In  Noxon  v.  Smith,  127  Mass.  485,  the  note  was 
payable  to  the  ^^rustees"  of  the  Methodist  Episco- 
pal Church,  or  their  collector.  And  it  was  held  to 
be  not  negotiable.  But  there  were  no  words  of 
negotiability  in  the  note,  so  that  the  case  Is  not  au- 
thority for  the  rule  that  a  note  payable  to  a  trustee 
or  order  might  not  be  negotiable.  H.  P.  F. 
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istiDg  debt,  except  as  to  a  $1,000.  which  was 
advanced  at  the  time,  but  which  was  after- 
wards paid.  (4)  Error  in  not  holding  that  the 
bank,  at  the  time  it  took  these  notes  as  collat- 
erals, had  notice  that  the  consideration  for 
them  had  failed. 

It  is  conceded  that  the  consideration  of 
these  notes  entirely  failed,  the  lots  for  which 
they  were  given  having  been  sold  to  pay  the 
vendor's  lien  of  Divine.  One  great  contention 
of  complainants,  made  in  the  evidence,  is  that 
the  bank  had  notice  of  the  failure  of  the  consid- 
eration of  the  notes  when  it  received  them  and 
before  it  advanced  anv  monev  on  the  faith  of 
them.  Com  plainan ts  l^x  and  Noone  both  state 
that  they  borrowed  the  monev  from  this  bank 
and  trust  company  to  make  the  cash  payment 
for  the  lots  they  bought  from  Anderson,  trus- 
tee, discounting  a  note  they  gave  secured  by 
collaterals,  to  get  the  money,  and  that  they 
told  its  president  the  purpose  for  which  they 
desired  the  money.  This  note  was  for  $300 
and  matured  in  ninety  days;  and  both  state 
that,  between  the  execution  and  maturity  of 
this  note,  they  heard  of  the  trouble  about  the 
title  to  their  lots;  and,  when  they  went  to  the 
bank  to  arrange  about  this  note,  at  its  matur- 
ity, they  told  the  president  they  would  pay  the 
note,  as  it  was  a  regular  commercial  note,  se- 
cured by  collaterals,  but  that  they  would  not 
pay  the  three  notes  they  had  given  for  the  de- 
ferred payments  for  the  lots  until  all  doubt 
about  the  title  was  removed.  Their  testimony 
is  to  the  effect  that  the  president  replied  that  he 
had  nothing  to  do  with  the  real-estate  notes. 
The  president  denies  this.  He  produces  his 
letter-press  book,  and  shows  therefrom  that  the 
bank  sent  letters  to  the  complainants  on  Octo- 
ber 8,  1890,  stating  that  it  held  their  said  notes. 
The  letters  to  complainants,  and  others  whose 
notes  were  given  for  lots  got  from  Anderson, and 
placed  with  the  bank  as  collaterals,  were  dated 
in  figures,  thus,  "8-10-1890,"  in  the  letterpress 
book;  and  it  is  insisted  by  complainants  that 
this  shows  that  said  notices  were  sent  to  the 
parties  August  10,  1890,  and  not  October  8, 
1890,  as  stated  by  the  president  of  the  bank. 
His  explanation  is  that  the  notices  were  sent 
out  hastily,  and  in  their  hurried  preparation  by 
the  stenographer  of  the  bank  be  must  have 
transposed  the  figures.  He  says  that  he  is 
borne  out  in  this  idea  by  the  fact  that  copies 
of  letters  just  preceding  those  in  the  book  are 
dated  October  7.  and  those  just  following  Oc- 
tober 9,  1890.  There  are  quite  a  number  of 
letters  of  the  same  time  sent  to  parties  who 
had  notes  deposited  as  collaterals  with  the 
bank,  and  which  had  been  given  Anderson  for 
lots,  and  all  appear  to  have  been  dated  in  fig- 
ures, "8-10-1890."  These  letters,  with  others, 
will  be  found  in  the  letter-press  book,  from 
page  445  to  458,  and,  along  with  them,  other 
letters  dated  in  figures,  in  the  same  way.  On 
the  second  page,  on  which  is  found  the  copy 
of  the  letter  to  Mr,  Noone,  dated  *-8-10-1890," 
is  a  letter  to  Mr.  Taylor  on  another  matter, 
dated  thus.  "Oct.  7,  1890."  On  the  following 
page  are  two  letters  to  other  parties,  about 
other  matters,  dated  "Oct.  7,  1890."  At  the 
top  of  the  next  page  is  one  to  a  Mr.  Oats,  about 
another  matter,  dated  "October  7,  1890." 
Under  this,  on  the  same  page,  is  one  to  Mr. 
Wingfield,  about  notes  he  had  given  to  An- 
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derson  for  lots,  dated  "•&-ia-1890."  On  the 
following  page  are  two  letters,  to  two  par- 
ties, one  to  each  notifying  them  of  its  hold- 
ing and  owning  notes  given  by  them  to  Ander- 
son, trustee,  for  lots,  dated  "8-10-1890."  On 
the  succeeding  page  are  two  letters,  one  to  a 
party  about  notes  to  Anderson,  trustee,  for 
lots,  and  the  other  to  a  party  about  a  different 
matter  altogether,  dated  "8-10-1890."  On 
each  of  two  pages,  following  the  one  just  men- 
tioned, are  two  letters  to  justices,  about  otber 
matters,  all  dated  "8-10-1890."  On  tbe  next 
page  are  two  letters.one  to  T.  T.  Wilson,  and 
the  other  to  Stacy  Lord,  Esq.,  notifying  them 
of  notes  it  held  and  owned,  executed  by  them, 
to  Anderson,  trustee,  for  lots,  dated  "8-10- 
1890."  And  on  the  following  page  are  two, 
one  to  Mr.  Prewett,  and  the  other  to  Complain- 
ant Fox,  notifying  them  of  its  holding  and 
owning  notes  given  by  them  to  Anderson,  trus- 
tee, for  lots,  dated  "^-10-1890."  On  the  next 
page  is  a  letter  to  a  party  about  a  different 
matter,  dated  "8-10-1890."  And  on  the  top 
of  tbe  next  page  is  one  to  a  party  on  a  dif- 
ferent subject,  dated,  "8-10-1890."  Under  the 
last  above,  on  the  same  page,  is  one  to  a  party 
about  another  matter,  dated  "10-8-1890."  For 
the  succeeding  tye  or  six  pages,  letters  ad- 
dressed to  parties  on  other  matters  are  dated. 
"Oct.  9th,  1890." 

Now,  the  insistence  is  that  these  notices  were 
sent  out  to  these  lot  purchasers,  whose  notes 
the  bank  held,  August  10. 1890.  because  the 
letter-press  book,  in  its  dates,  "8-10-1890,"  so- 
shows;  and  it  is  said  that  this  is  so  because 
Mr.  Wingfleld  and  Mr.  Wilson  testify  that  they 
called  on  the  president  of  this  bank  on  or 
about  August  15,  1890,  and  notified  him  that 
they  would  not  pay  the  notes  he  held  given  by- 
them  to  Anderson,  trustee,  for  lots,  until  all 
doubts  to  tbe  title  had  been  removed.  Mr. 
Wingfleld  says  that  in  this  interview  he  wa& 
telling  the  president  about  the  lots  sold  to  him, 
Wilson.  Fred  Fox,  and  others.  He  said  he 
called  on  the  president  of  the  bank  the  day  after 
he  received  the  notice,  and  that  he  called  with 
Mr.  Wilson.  He  says  he  received  but  one 
notice.  He  says  that  Mr.  Wilson  found 
out  about  the  defect  in  their  title.  Mr. 
Wilson  testifies,  in  substance,  the  same  as  Mr. 
Wingfield,  about  calling  at  the  bank,  and  as 
to  what  was  said,  and  that  he  called  in  view  of 
the  notice  he  received.  He  also  says  he  thinks 
this  call  was  made  in  August,  1890,"  somewhere 
about  the  15th  of  the  month.  He  states,  how- 
ever, that  he  had  heard  of  the  trouble  about 
their  lots  when  he  made  this  call,  and  that  he 
first  heard  of  it  when  the  deed  of  trust  of  An- 
derson to  the  Fourth  National  Bank  was  exe> 
cuted  and  recorded.  Now,  it  turns  out  that 
the  said  deed  of  Anderson  to  said  bank  was 
not  made  until  September  18.  1890.  It  was 
not  acknowledged  until  the  20th  of  that  month, 
and  was  not  put  of  record  until  late  in  the 
evening  of  October  8,  1890.  The  point  of  the 
insistence  is  that  these  notices  were  sent  out  in 
August,  on  the  10th  of  the  month,  and  that,  a 
day  or  so  thereafter,  the  president  of  the  bank 
ha^  direct  notice  from  Wilson  and  Wingfield 
that  the  title  to  their  lots  was  in  doubt,  and 
having  this  knowledge  gave  him  notice  of  the 
defect  or  failure  of  consideration  in  tbe  Fox 
and  Noone  notes  thereafter  taken;  they  having 
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been  given  for  lots  bought  from  the  same  party, 
in  the  same  addition  to  the  city.  It  is  quite 
clear,  we  think,  that  this  bank  could  not  have 
sent  out  notices  to  Fox  and  Noone  Ausrust  10, 
1800,  and  for  the  very  potent  reason  that  their 
notes  were  not  inven  until  August  26,  1890. 
The  notices  to  these  parties,  as  disclosed  by  the 
letterpress,  appear  along  with  those  to  Wilson 
and  Wingfleld  and  others,  and  all  are  dated 
therein  '^S-IO-ISOO."  Mr.  Wilson  definitely 
fixes  the  matter  by  saying  that  he  called  at  the 
bank  soon  after  he  received  his  notice,  proba- 
bly the  next  day:  that  he  then  knew  of  the 
trouble  about  the  lots,  and  that  he  first  learned 
of  the  trouble  from  the  deed  of  trust  of  An- 
derson to  the  other  bank  mentioned.  These 
facts,  taken  in  connection  with  the  other  evi- 
dence in  the  record,  we  think,  establish  the 
fact  that  Wilson  and  Wingfleld  did  not  Impart 
any  information  to  the  bank  in  respect  to  a 
probable  failure  in  the  consideration  of  the 
notes  given  by  them  until  a  month  or  more 
after  they  were  received  by  the  bank. 

It  is  next  insisted  that  the  notes,  being  pay- 
able on  their  face  to  Auderson,  trustee,  earned 
notice  of  the  equities  of  complainants.  Hil- 
liard,  Vendors,  §  408,  1  Story,  Eq.  ^§  399, 400, 
and  Covington  v.  Anderson,  16  Lea,  310,  are 
cited.  Beyond  question,  a  trustee  converting 
trust  assets  to  his  own  use  is  liable  to  the 
beneficiaries;  and  equally  liable  is  anyone 
purchasing  from  him  knowing  of  his  fraudu- 
lent intention,  as  having  knowledge  of  facts 
that  would  put  a  reasonably  prudent  man  on 
inquiry  as  to  the  power  and  dishonest  ends  of 
the  triistee,  and  which  inquiry,  if  properly 
prosecuted,  would  discover  the  truth.  This  is 
the  extent  to  which  the  authorities  cited  so. 
But  we  are  unable  to  perceive  the  direct  con- 
nection and  application  of  the  principle  cited 
to  the  facts  of  this  case.  It  is  well  settled  that 
the  fact  that  the  consideration  for  which  a 
note  is  given  is  stated  in  it  will  not  destroy  its 
negotiability  unless  the  recital  qualifies  the 
promise  to  pay,  or  renders  it  uncertain  either 
as  to  the  time  of  payment  or  the  sum  to  be 
paid.  And  if  the  note  be  received  before 
maturity  and  before  a  failure  of  consideration, 
it  will  be  held  free  from  the  equities,  although, 
from  the  recital,  it  was  known  to  the  indorser 
that  the  consideration  was  future  and  con- 
tingent. Ooodloe  V.  Taylor,  8  Hawks  (N.  C.) 
458;  Stevens  v.  Blunt,  7  Mass.  240;  Davis  v. 
McCready,  17  N.  Y.  280,  72  Am.  Dec.  461; 
State  Nat.  Bank  v.  Cason,  89  La.  Ann.  865; 
Siegel  v.  Chicago  Trust  &  8av.  Bank,  181  111. 
569,  7  L.  R.  A.  537;  Dan.  Neg.  Inst,  g^  790-796. 
In  other  words,  says  the  Louisiana  Annual 
case,  and  the  case  in  131  111.  569,  7  L.  R.  A. 
537,  "it  cannot  affect  the  negotiability  of  a  note 
that  its  consideration  is  to  be  thereafter  realized, 
or  that  from  some  contingency  it  may  never  be 
enjoyed." 

The  argument  or  proposition  is  advanced  by 
implication,  at  least,  that  the  fact  that  these 
notes  are  made  payable  to  Anderson,  trustee, 
impaired  their  negotiability,  or  put  a  trans- 
feree on  notice  of  all  equities  existing  as 
between  the  maker  and  the  trustee.  In  a  con- 
test between  the  beneficiaries  of  these  notes, 
assuming  that  Anderson  was  not  their  real 
owner,  and  the  transferee  of  Anderson,  the 
fact  that  the  notes  appeared  on  their  face  to  be 
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payable  to  him  as  trustee  would  put  the  trans- 
feree on  notice,  and  the  claim  of  the  bene- 
ficiaries would  be  superior  {Cardwell  v.  Cheat- 
ham, 2  Head.  14;  Duncan  v.  Jaudon,  82  U.  S. 
15  Wall.  176,  21  L.  ed.  145;  Siiaw  v.  Spencer, 
100  Mass.  389,  1  Am.  Rep.  115,  97  Am.  Dec 
307;  Alexander  v.  Aldersan,  7  Baxt.  403), 
because  the  notes  gave  direct  information  that 
ihey  were  trust  property,  and  the  direct  pur- 
pose of  the  transfer  was  to  pay  his  individual 
debt.     Covington  v.  Anderson,  16  Lea.  310. 

The  question  as  to  whether  a  note  payable 
to  one  as  trustee  is  negotiable  is  a  subject  of 
dispute  in  the  authorities  or  adjudged  cases. 
In  Maryland  it  seems  to  have  been  held  that 
such  a  note  is  not  commercial  paper,  and 
that  an  indorsement  of  it  by  the  trustee  trans- 
fers it,  subject  to  the  trust,  and  that,  after 
such  transfer,  it  is  open  to  the  equitable  defenses 
between  the  original  parties.  Third  Nat.  Bank 
V.  Lange,  51  Md.  139,  84  Am.  Rep.  304.  But 
it  is  held  in  other  jurisdictions  that  a  note  to 
and  indorsed  by  one  as  trustee  of  a  named 
person  does  not  carry  to  an  innocent  purchases 
any  notice  of  a  restriction  upon  the  payee's 
right  to  transfer  it.  Dotrner  v.  Read,  17  Minn. 
498  (Gil.  470);  Bttsh  v.  Peckard,  3  Harr.  (Del.)- 
385,  citing  Randolph,  Com.  Paper,  §  158, 
p.  242;  Davis  v.  Garr,  6  N.  Y.  124,  55  Am. 
Dec.  387.  and  note;  Pierce  v.  Robie,  89  Me. 
205,  63  Am.  Dec.  614;  Conner  v.  Clark,  12 
Cal.  168,  73  Am.  Dec.  529.  As  a  general 
thing,  the  addition  of  the  words  *  'trustee"  and 
the  Tike  will  be  treated  as  descriptio  personm^ 
Authorities  supra;  2  Am.  &  Eng.  Enc.  Law, 
p.  358,  notes  on  pages  358  and  359.  We  take 
it  that  the  decided  weight  of  authority,  and,  it 
seems  to  us,  of  sound  reason,  support  the 
position  that  the  addition  of  the  word  * 'trus- 
tee" to  the  name  of  the  payee  of  a  note,  of  itself^ 
does  not  destroy  its  negotiability.  Under  the 
rules  of  the  common  law,  all  conveyances  by  a 
trustee,  whether  to  innocent  purchaser  or  not, 
even  if  made  in  contravention  of  the  trust, 
operated  upon  the  legal  title,  and  vested  it  in 
the  grantee.  The  beneficiary  had  to  go  into 
equity,  and  there  he  could  compel  the  grantee 
to  respect  the  trust,  as  the  original  trustee 
should  have  done.  Oale  v.  Mensing,  20  Mo. 
461,  64  Am.  Dec.  197,  and  notea  See  also 
Tyler  v.  Herring,  67  Miss.  169,  19  Am.  St. 
liep.  263,  and  extended  note,  where  the  subject, 
with  the  authorities,  is  fully  presented.  The 
substance  or  real  rule,  in  the  absence  of  a  stat» 
ute,  in  respect  to  unauthorized  sales  or  transfers 
of  property  by  trustees,  is  that  they  are  void- 
able at  the  election  of  the  parties  in  interest, 
and,  until  so  avoided,  the  grantee  has  all  rights 
in  the  property  as  to  third  parties.  In  this 
case  there  is  no  evidence  that  the  notes  did  not 
belong  to  Anderson,  or  that  he  did  not  have 
the  right  to  deal  with  them  as  he  pleased. 
The  result  is  that,  as  to  these  complainants, 
the  defendant  bank  is  an  innocent  purchaser  of 
the  notes,  for  value,  without  notice  of  any 
equities  in  their  favor:  and,  this  being  so,  the 
decree  of  the  chancellor  is  correct,  and  must  be 
affirmed,  with  costs. 

Neil  and  Bax^on,  J  J. ,  concur. 

Affirmed  orally  by  supreme  court,  September- 
80,  1896. 
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t. 

Paul  KOEHLER. 

(144  Tnd.  278.) 

1.  No  question  as  to  the  sufllcieiicy  of 
the  notice  fj^iven  to  the  trial  court  of 
appellant's  Intention  to  reserve  and  pre- 
sent specified  questioDS  under  Rev,  Stat.  1894, 9  642, 
arises,  where  sucb  court  has,  pursuant  to  the  no- 
tice, fully  and  correctly  prepared  a  special  bill  of 
exceptions  so  as  to  present  briefly  and  distinctlj' 
each  of  such  questions. 

2.  A  statute  authorising^  anjrafpentof 
any  society  for  the  prevention  of 
cruelty  to  anlmaJs  to  kill  any  animal 
found  neglected  or  abandoned  and  which  is  in- 
jured or  diseased  past  recovery,  or  by  a^e  has  be- 
come useless,  is  unconstitutional  as  deprlvingr 
the  owner  of  property  without  due  process  of 
law,  so  far  as  it  permits  such  killing  without  no- 
tice to  him. 

3-  The  value  of  horses  for  the  particu- 
lar purpose  for  which  they  were  used, 
asdistinfiruished  from  their  general  market  value, 
does  not  present  a  question  of  special  damages 
which  cannot  be  shown  under  a  claim  for  ^n- 

•    eral  damages  for  their  killinflr. 

4.  The  measure  of  damag^es  for  the 
wrong^fkal  killinfi^  of  horses  is  their  value 
for  the  purposes  for  which  they  were  used,  and 
not  the  market  value  of  horses  generally  in  that 
locality. 

(September  18, 1805.) 

APPEAL  bjr  defendants  from  a  judgment  of 
the  Superior  Court  for  Allen  County  in  an 
action  brought  to  recover  damages  for  the  al- 
leged wrongful  killing  of  certain  horses.  Af- 
firmed. 

The  facts  are  stated  in  the  opinions. 
Mr,  T.  E.  Ellison  for  appellants. 
Messrs,  Randall  ft  Doug^hman  for  ap- 
pellee. 

Hackney,  J.,  delivered  the  opinion  of  the 
court: 

Action  and  recovery  by  the  appellee  against 
the  appellants  for  causing  the  death  of  two  of 
his  horses.  The  case  comes  to  this  court  on 
reserved  questions  of  law  under  §  630,  Rev. 
Stat.  1881  (Rev.  Stat.  1894,  ^  642).  The  ap- 
pellee denies  the  sufficiency  of  the  record,  be- 
cause of  the  general  character  of  the  notice 
given  to  the  lower  court  of  the  intention  of  the 
appellants  to  so  reserve  and  present  such  ques- 
tions. The  character  and  the  sufficiency  of  the 
notice  are,  as  a  general  rule,  questions  for  the 
trial  court;  the  object  of  the  notice  being  to  en- 
able that  court  to  prepare  the  special  bill  of  ex- 
ceptions so  as  to  disclose  briefly  and  distinctly 
such  part  of  the  record  or  proceedioff  as  will  pre- 
sent to  the  court  of  review  the  particular  ques- 
tion involved.  No  doubt,  the  character  and 
the  sufficiency  of  such  notice  may  become 


Note.— As  to  the  rl^ht  of  the  owner  of  property 
to  compeDsatioD  when  it  Is  destroyed  in  the  abate- 
ment (of  a  nuisance,  see  note,  to  Orlando  v.  Prairif 
(Fla.)  19  L.  K.  A.  190. 
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questions  for  the  court  of  review, — as.  when 
the  lower  court  has  deemed  the  notice  insuffi- 
cient to  comprehend  all  of  the  rulings  sought 
to  be  presented:  but  where,  as  in  the  present 
case, the  lower  court  has,  pursuant  to  the  notice, 
fully  and  correctly  prepared  the  special  bill  of 
exceptions  so  as  to  present  briefly  and  distinctly 
each  question  urged  for  reversal,  there  is  prop- 
erly no  question  as  to  the  sufficiency  of  the 
notice.  The  case  of  Shv^arty.  Miles,  125  Ind. 
445.  instead  of  supporting  the  appellee's  view 
of  this  question,  sanctions  the  rule  we  have 
stated. 

The  appellants  sought  to  justify  the  killing 
by  the  provisions  of  ^  884,  Elliott's  Supp. 
(Rev.  Stat.  1894,  ^  2202),  which  are  as  follows: 
"Any  sheriff,  constable,  marshal,  policeman, 
or  agent  of  any  society  for  the  prevention  of 
cruelty  to  animals,  may  kill  or  cause  to  be 
killed  any  animal  found  neglected  or  aban- 
doned and  which,  in  the  opinion  of  three  rep- 
utable citizens,  is  injured  or  diseased  past  re- 
covery, or.  by  age,  has  become  useless."  The 
court  instructed  the  jury  that  the  justiflcation 
was  not  complete  unless  it  was  shown  that  the 
appellee  had  notice  of  the  'seizure  and  the  in- 
vestigation," and  unless  **8aid  horses  were,  in 
truth  and  in  fact,  so  diseased  or  injured  as  to 
be  past  recovery,  or,  by  reason  of  age.  were 
useless."  The  evidence  showed  that  the  horses 
were  in  charge  of  a  youth  who  was  engaged  in 
hauling  brick  with  them  for  the  appellee;  that 
the  appellants  were  officers  and  agents  of  the 
Ft.  Wayne  Humane  Society  for  the  Prevention 
of  Crueltv  to  Animals  and  Children,  and  that 
the  appellants,  without  notice  to  the  appellee, 
procured  the  opinion  of  three  reputable  citi- 
zens that  said  horses  had  been  neglected  and 
abused,  and  were  injured  and  diseased  past  re- 
covery, and  had.  because  of  their  age,  become 
useless;  that,  with  no  malice,  and  acting  upon 
such  opinion,  they  caused  said  animals  to  be 
killed.  As  to  whether  said  horses  had  been 
injured  or  diseased  bejrond  recovery,  or  were, 
by  age,  useless,  the  evidence  was  in  conflict; 
and  we  may  assume  that,  if  this  was  a  proper 
issue,  the  jury  found  the  weight  of  the  evi- 
dence in  favor  of  the  appellee.  It  will  be  ob- 
served that  the  requirements  of  the  instruction 
above  quoted  are  not  within  the  letter  of  the 
statute  urged  in  justification  of  the  acts  com- 
plained of,  and,  as  it  is  asserted  by  counsel  for 
appellants,  and  conceded  by  counsel  for  the 
appellee,  it  was  the  theory  of  the  trial  court 
that,  without  such  notice  to  the  owner,  said 
statute  would  be  unconstitutional.  Argument 
has  been  made,  also,  as  to  whether  the  legisla- 
ture did  not  intend  that  the  statute  should  ap- 
ply only  to  animals  running  at  large  and  aban- 
doned or  neglected,  and  not  as  permitting  one's 
team  to  be  unhitched  from  the  wagon,  where 
he  may  have  left  it  for  the  moment,  and  by 
summary  proceeding  have  it  killed.  We  take 
it  that  it  can  matter  little  which  interpretation 
is  found  to  be  correct,  since,  upon  either  view, 
the  destruction  of  the  animals  is  provided  for 
without  notice,  actual  or  constructive,  to  the 
owner.  By  the  fundamental  law  it  is  pro- 
vided that  no  person  shall  be  deprived  of  his 
property  without  due  process  of  law.    Does 
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the  statute  under  consideration  violate    this 
guaranty  to  the  citizen? 

The  confiscation  and  destruction  of  the  ani- 
mals cannot  be  justified  as  a  penalty  for  the 
violation  of  the  law  against  cruelty  to  animals, 
as  under  the  statutes  of  some  states  where  it  is 
provided  that,  as  a  part  of  the  penalty,  the 
property  employed  in  an  unlawful  trade,  an 
illegal  act,  may  be  seized  and  destroyed.  Such 
atatutes  are  those  authorizing  the  destruction  of 
gambling  devices,  intoxicating  liquors,  fish 
Jiets,  traps,  etc.  In  that  class  of  cases  it  is  not 
only  a  part  of  the  prescribed  penalty,  but  it  is 
held  to  be  a  necessair  element  of,  and  to  rest 
upon,  a  judgment  of  guilt  and  of  forfeiture. 
Hey  Sing  leck  v.  Anderson,  57  Cal.  251,  40 
Am.  Rep.  115;  Lowry  v.  Rainwater,  70  Mo. 
152,  35  Am.  Rep.  420;  Greene  v.  James,  2 
Curt.  C.  C.  187;  State  v.  Bobbins,  124  Ind.  308, 
b  L.  R.  A.  488.  See  also  State  v.  Miller,  48 
Me.  576;  State  v.  Snow,  3  R.  1.  64;  State,  Wei- 
Ur,  V.  Snover,  42  N.  J.  L.  341.  Though  the 
X)olice  power  may  uphold  statutes  of  that  na- 
ture, the  statute  before  us  does  not  rest  upon 
the  exercise  of  that  power.  It  does  not  extend 
the  right  as  an  element  of  punishment  to  the 
owner  of  the  animals  killed,  and  wholly  omits 
the  essential  element  of  notice,  included  in  the 
•class  of  cases  to  which  we  have  referred.  Nor 
can  it  be  maintained  that,  as  an  exercise  of  the 
police  power,  it  is  a  method  of  quarantine, 
since  it  does  not  make  the  destruction  depend 
upon  the  existence  of  infectious  or  contagious 
disease,  or  other  condition  affecting  public 
health  or  comfort.  The  forfeiture  and  de- 
-struction  authorized  by  the  statute  are  not  a 
part  of  the  penalty  for  the  offense  of  cruelly 
using  the  animals.  It  is  permitted  simply  be- 
cause the  animals  may  be  injured  or  diseased 
past  recovery,  or,  from  age,  may  be  useless, 
and  where  the  owner  may  have  neglected  or 
abandoned  them.  In  State  v.  Bobbins,  supra, 
this  court  said:  "It  is  fundamental  that  no 
person  can  be  deprived  of  any  article  which 
IS  recognized  by  the  law  as  property,  without 
a  judicial  hearing  after  due  notice.  No  de- 
gree of  misconduct  or  wrong  can  justify  the 
forfeiture  of  the  property  of  a  citizen,  except 
in  pursuance  of  some  judicial  procedure,  of 
which  the  owner  shall  have  notice,  and  in 
which  he  shall  have  the  opportunity  to  contest 
the  ground  upon  which  the  forfeiture  is 
claimed."  In  Knntz  v.  Sumption,  117  Ind.  1. 
2  L.  R.  A.  655,  it  was  said:  *'That  notice  is 
required  in  all  cases  where  individual  property 
rights  are  involved,  and  the  matter  is  not  one 
of  pure  discretion,  has  been  again  and  again 
decided  by  our  own  and  other  courts.  Strosser 
V.  Ft.  Wayne,  100  Ind.  443;  l^oyer  v.  Dyar, 
102  Ind.  396:  Jackson  v.  State,  Lindley,  103 
Ind.  250;  Johnson  v.  Lems,  115  Ind.  490;  Wells 
County  Comrs.  v.  Oruter,  Id.  224,  and  cases 
cited."  In  Lowry  v.  Rainwater,  supra,  it  is 
said:  '^Forfeitures  of  rights  and  property  can- 
not be  adjudged  by  legislative  acts,  and  confis- 
cations without  a  judicial  hearing  after  due 
notice  would  be  void  as  not  being  due  process 
of  law."  In  King  v.  Hayes,  80  Me.  206,  a  case 
involving  the  exact  question  before  us,  it  was 
said:  '*  We  are  of  opinion  that  so  much  of  the 

grovisions  of  Rev.  Stat.  chap.  124,  §  42,  as  al- 
>wed  the  defendant  to  condemn,  conclusively 
£x  the  value  of,  and  destroy  the  defendant's 
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horse,  without  any  notice,  actual  or  construc- 
tive, to  the  owner,  in  order  that  he  might  be 
heard,  is  in  violation  of  the  fundamental  law, 
which  prohibits  any  person  being  deprived  of 
his  property  without  due  process  of  law. 
Dunn  v.  Burleigh,  62  Me.  24.  Such  have 
been  the  adjudications  even  in  regard  to  the  de- 
struction of  intoxicating  liquors  intended  for 
unlawful  sale.  Fisher  v.  McOirr,  1  Gray,  1, 61 
Am.  Dec  881;  Lincoln  v.  Smith.  27  Vt.  355." 
See  also  Pearson  v.  Zehr,  138  111.  48,  where  it  is 
held  that  the  slaughter  by  a  live-stock  commis- 
sion of  animals  supposed  to  be  suffering  from 
contagious  disease  does  not  conclude  the  owner 
from  recovering,  if  it  cannot  be  shown  that 
such  animals  actually  had  such  disease;  and  it 
was  said:  "To  permit  the  .  .  .  commis- 
sioners to  determine,  ex  parte,  that  some  of  a 
man's  horses  had  the  glanders,  and  that  oth- 
ers had  been  exposed  thereto,  and  to  hold 
that  determination  a  justification  for  slaughter- 
ing the  horses,  without  imposing  upon  the  ap- 
pellants the  burden  of  establishing  afilrmativeiy 
the  actual  existence  of  such  disease  and  ex- 
posure, would  not  be  a  valid  exercise  of  the 
police  power  of  the  state,  but  would  be  a  pal- 
pable violation  of  the  constitutional  provision 
that  no  person  shall  be  deprived  of  his  prop- 
erty without  due  process  of  law."  A  like  de- 
cision was  rendered  in  Miller  v.  Horton,  152 
Mass.  540,  10  L.  R.  A.  116,  and  it  was  there 
held  that,  in  the  absence  of  disease  constituting 
a  nuisance,the  legislature  could  not  extend  the 
right  to  slaughter  without  notice  and  an  oppor- 
tunity to  the  owner  to  be  heard. 

In  holding  that  the  statute  is  invalid  in  per- 
mitting the  destruction  of  the  property  of  a  cit- 
izen without  due  process  of  law,  we  would  not 
be  understood  as  holding  that  the  question  as 
to  the  existence  of  the  statutory  cause  for  de- 
struction must  be  submitted  to  a  court  of  ius- 
tice,  nor  that  a  notice,  such  as  is  required  in 
ordinary  civil  or  criminal  proceedings  in  such 
courts,  is  necessary;  but  some  notice,  and  a 
hearing  before  some  tribunal,  must  l>e  pro- 
vided. The  action  of  the  circuit  court  in  add- 
ing to  the  terms  of  the  statute,  by  instructing 
as  to  the  necessity  for  notice,  it  is  conceded, 
could  not  remedy  the  omission  from  the  stat- 
ute. The  finding  of  the  jury  negatived  the 
existence  of  notice,  and,  under  the  mstruction 
given,  presents  the  question  as  to  the  validity 
of  the  statute  without  notice. 

The  judgment  is  affirmed. 

A  petition  for  rehearing  having  been  filed. 
Hackney,  Ch.  J.,  on  March  11, 1896,  handed 
down  the  following  response: 

The  verdict  and  judgment  in  favor  of  the 
appellee  were  for  $75.  The  record  discloses 
that  the  appellee  and  one  Ormiston  testified 
as  to  the  value  of  the  horses  "  after  having 

fiven  evidence  that  they  knew  the  general  mar- 
et  value  of  horses  such  as  were  described  in 
the  complaint  in  controversy  in  this  action." 
The  appellee  testified  that  such  market  value 
was  from  $40  to  $45  each,  while  Ormiston  tes- 
tified that  it  was  from  $20  to  $25  each.  Each 
of  said  witnesses  was  then  asked,  over  the  ob- 
jection and  exception  of  the  appellant,  to  an- 
swer, "What,  in  your  opinion,  was  the  value 
of  the  horses  in  question  as  brickyard  horses?" 
To  this  question  Ormiston  answered  that  they 
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were  worth  from  $75  to  $80  each,  and  the  ap- 
pellee answered  that  tbey  were  worth  from 
$100  to  $110  each.  It  is  urged  that  the  objec- 
tion to  the  above  question  should  have  teen 
sustained— First,  because  the  evidence  was  of 
special  damages,  and  not  of  general  damages, 
the  complaint  alleging  only  general  damages; 
and,  ^cond,  that  the  measure  and  limit  of 
damages  was  the  general  market  value.  Of 
the  first  of  these  objections,  we  think  counsel 
is  certainly  in  error  in  supposing  the  evidence 
to  present  a  question  of  special  damages.  The 
author  cited  (1  Sutherland,  Damages,  ^^  418. 
419)  lajs  down  the  rule  that  "under  a  general 
allegation  of  damage  the  plaintiff  may  prove 
and  recover  those  damages  which  naturally 
and  necessarily  result  from  tbe  act  complainea 
of,  for  the  law  implies  that  they  will  proceed 
from  it.  These  are  called  general,  as  contra- 
distinguished from  special,  damages,  which  are 
the  natural,  but  not  the  necessary,  conse- 
quence." See  many  authorities  there  cited. 
The  value  of  the  horses  was  naturally  and 
necessarily  the  loss  resulting  to  the  appellee. 
That  loss  was  the  direct  and  essential  result  of 
the  act  of  the  appellant,  and  was  not  collateral 
or  consequential.  The  loss  of  employment 
until  a  new  team  might  have  been  purchased, 
and  the  like,  would  have  been  an  element  of 
special  damages.  The  case  of  Teagarden  v. 
HetfieUl,  11  Ind.  522,  and  cfrses  following  it, 
cited  by  appellants'  counsel,  are  in  harmony 
with  this  view.  We  do  not  regard  the  ques- 
tion as  one  of  special  damages,  but  we  do  con- 
sider the  second  proposition  above  stated  as 
presenting  the  real  inquiry,  and  that  is  as  to 
the  method  of  proving  the  loss  sustained  by 
the  appellee.  That  loss,  it  is  conceded ,  was  the 
value  of  the  horses  at  the  time  they  were 
killed, — the  value  of  tbe  particular  horses,  not 
the  vaJue  of  horses  generally.  '*  The  general 
market  value  of  horses"  was  not  the  true  test. 
If  there  was  a  market  value  in  that  locality,  of 
horses  such  as  these  were,  that  would  have 
been  a  proper  test.  It  is  a  matter  of  common 
observation  that  there  are  numerous  and  va- 
ried grades  of  horses,  and  that  these  grades 
have  their  market  values.  The  size,  age, 
speed,  color,  build,degree  of  soundness,  breed- 
ing, training,  gentleness,  etc. ,  mark  and  vary 
the  grades  and  values.  The  uses  to  which 
the  horses  in  question  were  adapted  and  had 
been  emploved  were  elements  of  importance 
in  determining  the  classes  or  grades  to  which 
they  belonged,  and  the  class  or  grade  neces- 
sarily controlled  the  value  or  market  price. 
See  Nosier  y.  Chicago,  B.  dt  Q.  R.  Co,  78  Iowa, 
268;  Farrel  v.  Colicell,  80  N.  J.  L.  128;  Cen- 
tral Branch  Union  P,  R,  Co.  v.  Nichols,  24 
Kan.  242.  There  was  no  description  of  tbe 
horses  given  by  the  complaint,  and  they  were 
referred  to  only  as  "a  black  mare  and  one 
gray  horse  of  the  value  of  $100  each."  It 
must  be  presumed,  therefore,  that  the  ques- 
tion so  objected  to  was  made  pertinent  by  tes- 
timonv  as  to  the  character  and  uses  of  the 
team  for  brickyard  purposes.  The  special  bill 
of  exceptions  does  not  disclose  the  existence 
or  nonexistence  of  other  evidence  of  value,  or 
as  to  the  manner  in  which  the  particular  in- 
quiry in  review  arose.  It  may  be  observed, 
however,  that  the  jury  did  not  accept  and  act 
upon  the  evidence  objected  to,  considering  it 
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apart  from  other  evidence,  and  upon  the  pre- 
sumption that  there  was  no  other  evidence  than 
the  two  classes  of  estimates  mentioned.  Sev- 
enty-five dollars,  the  amount  of  the  verdict, 
was  less  than  any  valuation  by  either  witness 
for  the  two  horses  as '  *  brickyard  horses. "  That 
sum  was  but  a  fair  average  of  the  ''general 
market  value"  as  testified  by  the  two  wit- 
nesses. It  was,  therefore,  as  favorable  to  tbe 
appellant  as  he  could  have  asked,  upon  the  evi- 
dence disclosed  by  the  record.  If  the  ruling  of 
the  court  in  permitting  the  witnesses  to  answer 
the  question  in  review  was  erroneous,  it  was 
clearly  harmless.and  does  not  constitute  revers- 
ible error. 
The  petition  is  overruled. 
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1.  An  ordinance  which  a  municipality 
seeks  to  uphold  by  virtue  of  its  inoidenul 
powers  or  under  a  ffeneral  grant  of  authority 
will  be  declared  invalid  unless  it  be  reasonable^ 
fair,  and  impartial,  and  not  arbitrary  or  opprees- 
ive. 

8.  An  ordinance  to  compel  a  railroad 
company  at  its  own  expense  to  keep 
B,  ^ratchman  and  maintain  gates  where  tbe 
tn\ok8  cross  a  street,  under  penalty  for  failure  so 
to  do,  is  not  within  the  general  grant  of  power  to 
regulate  travel  upon  the  streets  so  as  to  make 
their  use  reasonably  safe,  and  to  enact  ordiaanoea 
for  the  protection  of  health,  life,  and  property. 

(December  16, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Circuit  Court  for  Lake  County  in  favor 
of  plaintiff  in  an  action  brought  to  enforce  an 
ordinance  requiring  defendant  to  keep  a  watch- 
man and  maintain  gates  at  a  street  crossing  in 
plaintiff  town.     Recersed. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  N.  O.  Ross  and  J.  B.  Peterson* 
for  appellant: 

The  appellant  denies  the  right  of  appellee  to 
pass  and  enforce  the  ordinance  declared  on. 

1  Dill.  Mun.  Corp.  §  55;  Lafayette  v.  Cox,  5 
Ind.  88:  Robb  v.  Indianapolis,  38  Ind.  49. 

Let  the  town  authorities,  at  the  expense  of 
.those  seeking  protection ,  provide  the  gates  and 
watchmen  that  they  seek  to  require  the  appel- 
lant to  furnish.  Why  should  the  railroad  com- 
pany furnish  such  protection?  If  protection  is 
necessary  it  is  for  the  careless  and  unwary.  If 
they  need  protection  thev  should  pay  for  it, 
rather  than  one  not  in  fault. 

Ravenna  v.  Pennsylvania  Co.  45  Ohio  St. 
118. 

Doubtful  claims  to  power  are  resolved  against 
the  corporation. 

Cooley,   Const.    Lim.  283,  284;  Minturn  v. 

Note.— For  statutes  compelling  railroad  com- 
panies to  maiDtain  crossings,  see  People  v.  Detroit* 
G.  H.  &  M.  R.  Co.  (Mich. )  7  L.  R.  A.  717;  also  Kelly 
V.  Minneapolis  (Minn.)  28  L.  K.  A.  9S,  and  noU. 
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La  Rue,  64  U.  S.  28  How.  485.  16  L.  ed.  574; 
Bloom  V.  Xenia,  82  Ohio  St.  465. 

It  has  not  been  shown  that  the  power  in 
•question  is  essential  to  carry  into  effect  the 
general  powers  which  are  granted,  and  the  im 
plication  does  not  arise. 

Toledo,  W,  d  W,  B,  Co.  v.  Jaekdonville,  67 
LI.  87,  16  Am.  Rep.  611. 

The  ordinance  is  unreasonable  because  It  re- 
^quires  a  watchman  constantly,  day  and  night, 
and  because  it  requires  two  gates  at  one  cross- 
ing, one  on  each  side  of  the  railroad  right  of 
way.  This  is  a  judicial  question,  and  muRt  be 
•decided  by  the  courts. 

IMd, 

Mr.  Willis  C.  MeMahan  for  appellee. 

Monks,  J.,  delivered  the  opinion  of  the 
<jourt: 

The  question  involved  in  this  appeal  is  as 
to  the  power  of  incorporated  towns  to  compel 
^y  ordinance  a  railroad  company  to  keep  a 
watchman  and  erect  and  maintain  gates  at 
points  where  the  tracks  cross  a  street,  and  im- 
pose penalties  for  the  failure  so  to  do.  It  is 
the  law  in  this  jurisdiction  that  municipal  cor- 
porations possess  and  can  exercise  such  powers 
only  as  are  granted  by  the  legislature  in  ex- 
press words,  and  those  necessarily  or  fairly 
implied  or  incident  to  the  powers  expressly 
granted,  and  those  essential  to  the  declared 
•objects  and  purposes  of  the  corporation.  No 
incidental  powers  can  be  implied,  except  such 
^18  are  essential  to  the  accomplishment  of  the 
purposes  of  their  creation  and  for  their  con- 
tinued existence.  Shelbpmlle  v.  Cleveland,  C.  C, 
db  St.  L.  B.  Co.  (last  term)  44  N.  E.  029,  and  au- 
thorities cited;  Champer  v.  Qreenecutle,  188 
Ind.  889,  24  L.  K.  A.  768.  and  cases  cited;  1 
Dill.  Mun.  Corp.  §§  89,  90.  Doubtful  claims 
to  power,  or  any  doubt  or  ambiguity  in  the 
terms  used  by  the  legislature,  are  resolved 
against  the  corporation.  Minium  v.  La  Bue, 
•64  U.  S.  28  How.  485. 16  L.  ed.  574;  Bloom  v. 
Xenia,  82  Ohio  St  465;  Ravenna  v.  Pennsyl- 
vania Go.  45  Ohio  St.  118;  Cooley.  Const.  Lim. 
288.  284;  1  Dill.  Mun.  Corp.  §g  89-91;  Tiede- 
man,  Mun.  Corp.  §  110.  It  is  also  settled  law 
that  where  the  legislature  in  terms  confers 
upon  a  municipal  corporation  the  power  to 
pass  ordinances  of  a  specified  nature  and  char- 
acter, and  with  precision  defines  the  details  of 
the  same,  and  prescribes  the  penalties  that  may 
be  imposed,  if  the  power  thus  granted  be  not 
in  confiict  with  the  Constitution,  an  ordinance 
within  the  powers  granted,  prescribing  penal- 
ties within  the  designated  limit,  cannot  be  set 
aside  by  the  courts  because  they  may  deem  it 
unreasonable,  or  against  public  policy.  But 
where  the  power  to  legislate  upon  a  given  sub- 
ject is  granted,  and  the  mode  of  its  exercise 
and  the  details  of  such  legislation  are  not  pre- 
scribed, then  the  ordinance  passed  pursuant 
thereto  must  be  a  reasonable  exercise  of  the 
power,  or  it  will  be  pronounced  invalid.  In 
other  words,  an  ordinance  expressly  author- 
ized by  specific  and  definite  legislative  author- 
ity will  be  upheld,  unless  it  confiicts  with  the 
Constitution;  while  an  ordinance  which  the 
municipality  seeks  to  uphold  by  virtue  of  its 
incidental  i)owers,  or  under  a  general  grant  of 
authority,  will  be  declared  invalid,  unless  it  be 
reasonable,  fair,  and  impartial,  and  not  arbi- 
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trary  or  oppressive.  Shelbyville  v.  Cleveland, 
C.  V.  dt  St.  L.  B.  Co.  ivpra,  and  authorities 
cited;  Haynes  v.  Cape  May,  50  N.  J.  L.  55; 
Haiees  v.  Chicago,  158  111.  658,  30  L.  R.  A. 
225:  Chicago  v.  Bumpff,  45  III.  90,  92  Am. 
Dec.  196;  Ex  parte  Chin  Tan,  60  Cal.  78; 
Davis  V.  Anita,  78  Iowa,  825;  Burg  v.  Chicago, 
B.  L  db  P.  B.  Co.  90  Iowa.  106;  Meyers  v. 
Chicago,  B.  L  db  P.  B.  Co.  57  Iowa,  565, 48  Am. 
Rep.  60;  Phillips  v.  Denver,  19  Colo.  179;  St. 
Paul  V.  Colter,  12  Minn.  41  (Gil.  16)  90  Am. 
Dec.  278;  Evisony.  Chicago,  St.  P.,  M.  dt  0.  B. 
Co.  45  Minn.  870, 11  L.  R.  A.  484;  1  Dill.  Mun. 
Corp.  §§819.  880;  Tiedeman,  Mun. Corp.  §  110; 
Bohinson  v.  Franklin,  1  Humph.  156,  84  Am. 
Dec.  note,  627,  648.  It  is  contended  by  ap- 
pellee that  i^  4404  and  clauses  4,  6.  9,  and  16 
of  §  4857,  Rev.  Stat.  1894  (Rev.  Stat.  1881, 
§§  8867,  8888;  Horner's  Rev.  Stat.  1896, 
g§  8867,  8838)  grant  the  power  in  question. 
By  §  4404  (8867)  the  board  of  trustees  of  an 
incorporated  town  is  given  the  "exclusive 
control  over  the  streets,  alleys  and  highways 
and  bridges  within  the  corporate  limits  of  such 
town."  Said  clauses  of  §  4357  (8888),  supra, 
are  as  follows: 

"Fourth.  To  declare  what  shall  constitute  a 
nuisance,  and  to  prevent,  abate,  and  remove 
the  same;  and  to  take  such  other  measures  for 
the  preservation  of  the  public  health  as  they 
shall  deem  necessary." 

"Sixth.  .  .  .  To  regulate  or  prohibit  the  use 
of  firearms,  fireworks,  or  other  things  tending 
to  endanger  persons  or  property;  to  prevent 
interference  with  the  free  use  of  the  streets  and 
alleys  of  the  town,  and  to  preserve  peace  and 
good  order  and  prevent  vice  and  immorality." 

"Ninth.  To  lay  out,  open,  grade,  and  other- 
wise improve  the  streets,  alleys,  sewers,  side- 
walks, and  crossings,  and  keep  them  in  repair, 
and  vacate  the  same." 

"Sixteenth.  To  make  and  establish  such  by- 
laws, ordinances,  and  regulations  not  repug- 
nant to  the  laws  of  this  state,  as  ma^  be  neces- 
sarv  to  carry  into  effect  the  provisions  of  this 
act" 

The  question  before  us,  and  which  we  are 
called  upon  to  decide,  is  not  whether  the  leg- 
islature, in  the  exercise  of  its  broad  police 
power,  should  compel  railroads  to  keep  watch- 
men and  erect  and  maintain  gates  at  their  own 
expense  at  street  crossings;  nor  is  it  whether 
the  legislature  should  grant  such  power  to  in- 
corporated towns;  but  it  is  whether  the 
legislature  has  granted  such  power  to  in- 
corporated towns.  It  is  clear  said  §§  4857 
(8888)  and  4404  (3867),  supra,  do  not,  in  ex- 
press words,  grant  the  power  to  pass  the  ordi- 
nance in  question.  Can  such  power  be  fairlv 
implied  from  those  expressly  granted,  or  is 
such  power  essential  to  the  declared  objects  or 
purpose  of  the  corporation?  We  think  not. 
It  may  be  admitted  that  incorporated  towns 
have  the  power  to  regulate  public  travel  upon 
the  streets  so  as  to  make  their  use  reasonably 
safe  at  all  times  for  those  who  go  upon  them, 
and  to  enact  ordinances  for  the  protection  of 
health,  life,  and  property.  It  is  true  that  the 
persons  and  property  of  those  who  attempt  to 
cross  a  railroad  track  are  subject  to  risk.  The 
question,  however,  is  not  whether  the  incorpo- 
rated town  has  a  right  to  protect  its  inhabi- 
tants or  their  property,  but  whether  it  has  the 
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right  to  comr)el  the  railroad  company  to  do  so 
at  its  own  expense.  The  propositions  are  es- 
sentially different.  It  is  not  enongh  to  show 
that  incorporated  towns  have  been  given  the 
power  to  regulate  travel  upon  the  streets,  and 
to  protect  life  and  property.  It  may  he  that, 
under  the  provisions  of  the  statute  above  set 
forth »  incorporated  towns  have  the  power  to 
keep  watchmen  and  erect  and  maintain  gates 
at  points  where  a  railroad  crosses  the  streets 
of  the  town;  but  this,  if  true,  would  not  up- 
hold the  ordinance  in  question.  Under  such  a 
power,  if  it  exisis,  the  watchman  must  be  em- 
ployed, and  the  gates  erected  and  maintained, 
at  the  expense  of  the  town.  To  sustain  the 
ordinance,  it  must  be  shown  that  they  have 
been  empowered  to  compel  railroad  companies, 
at  their  own  expense,  to  employ  a  watchman, 
and  erect  and  maintain  gates,  at  each  street 
crossing, — the  agency  here  invoked  to  accomp- 
lish the  object.  If"^  the  employment  of  the 
watchman  and  erection  and  maintenance  of 
the  gates  by  the  incorporated  town  would  as 
well  accomplish  the  object,  it  cannot  be  said 
that  the  power  to  compel  the  railroad  com- 
pany to  do  so  is  implied  from  the  authority  to 
regulate  public  travel  upon  the  streets  and  pro- 
tect life  and  property.  A  railroad  company, 
in  crossing  the  streets,  is  on  an  equality  with 
the  citizen.  Their  rights  are  mutual.  The 
streets  are  for  public  use,  and  the  company  has 
the  right  to  propel  its  locomotives  and  cars 
across  them,  and  is  not  a  wrongdoer  in  so  do- 
in^.  It  is  liable  in  damages  to  anyone  who. 
without  fault  on  his  part,  is  injured  by  the 
negligence  of  the  railroad  company  at  such 
crossings.  It  is  clear,  therefore,  that  a  rail- 
road company  is  not  guilty  of  any  crime  or 
wrongful  act  in  running  cars  on  its  tracks 
across  a  street.  Neither  would  such  an  ordi- 
nance prevent  interference  with  the  free  use  of 
the  streets  and  alleys  of  the  town.  On  the 
contrary,  the  use  of  the  streets  would  not  be 
as  free,  perhaps,  with  gates  and  watchmen  as 
without  them.  The  provision  of  clause  6, 
granting  the  power  "to  regulate  or  prohibit 
the  use  of  firearms  or  other  things  tending  to 
endanger  persons  or  property,"  gives  no  aid  to 
appellee's  contention.  If  it  were  admitted  that 
this  provision  applied  to  railroads,  it  would 
only  authorize  an  ordinance  as  to  the  manner 
in  which  railroads  should  manage  their  trains 
and  property  within  the  limits  of  the  corpora- 
tion. There  is  a  wide  difference  between  the 
power  to  compel  the  employment  of  watch- 
men and  the  erection  and  maintenance  of 
gates,  and  the  power  to  regulate  the  speed  of 
cars  within  the  corporate  limits  of  a  town. 
The  object  in  the  latter  case  is  to  be  attained 
by  the  management  and  use  by  the  company 
of  its  machinery,  and  such  regulation  relates 
to  how  the  company  shall  manage  its  own 
properly  within  the  corporate  limits;  while  the 
requirement  of  gates  and  watchmen  relates  to 
how  the  company  shall  compel  or  induce  others 
upon  the  streets  to  regulate  themselves  and 
their  property  when  approaching  and  about  to 
cross  its  tracks.  Sections  4857  (8388)  and  4404 
(8367),  supra,  may  authorize  an  ordinance, 
not  unreasonable  in  its  terms,  to  prevent  the 
standing  of  cars  and  other  obstructions  on  rail- 
road tracks  at  street  crossings,  so  as  to  obstruct 
the  same,  or  an  ordinance  regulating  the  speed 
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of  railroad  trains  within  the  corporate  limits 
of  a  town,  but  most  certainly  not  an  ordinance 
to  compel  the  railroad  company  to  keep  at  its 
own  expense  a  watchman,  and  erect  and  main- 
tain a  gate  on  each  side  of  the  track,  at  each 
street  crossing.  Incorporated  cities  exercise 
this  power,  but  not  by  virtue  of  the  control 
given  them  by  the  legislature  over  the  streets 
and  alleys,  nor  their  power  to  lay  out,  open, 
and  improve  streets  and  alleys,  but  under  clause 
42,  §  8541.  Rev.  Stat.  1894  (Rev.  Stat.  188U 
§  3106;  Homer's  Rev.  Stat.  1896,  §  3106i. 
Kistner  v.  Indianapolis,  100  Ind.  210.  It  fol- 
lows that  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint. 

J'udgment  reversed,  with  instructions  to  sustain 
the  demurrer  to  the  complaint,  and  for  further 
proceedings  not  in  conflict  with  this  opinion. 


City  of  LA  PORTE,  AppL, 

V. 

GAMEWELL  FIREALARM  TELEGRAPH 
COMPANY. 
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1.  A  municipal  contract  payable  in  in> 
stalmentSt  for  a  usual  and  neceMary  tbiof^, 
such  as  water  or  light,  does  not  create  an  indebt^ 
edness  for  the  agRrcffate  sum  of  all  the  instal- 
ments, but  the  earoiDi;  of  each  of  them  Is  easen> 
tlal  to  the  existence  of  a  debt. 

8.  Current  revenues  which  wiU  be  •nf* 
ficient  to  present  a  municipal  contract 
payable  in  instalments  from  violatinif 
a  constitutional  limitation  of  indebted- 
ness  must.  If  the  city  has  already  reached  the 
limit  of  its  debt,  be  enough  to  pay  the  indebted- 

('  ness  as  fast  as  it  comes  into  existence,  includiofr 
other  expenses  for  which  the  city  is  liable. 

8.  The  time  when  a  municipal  debt 
comes  into  existeneet  and  not  the  time 
when  it  is  due,  must  be  considered  in  applyiner 
the  rule  of  limitation  on  its  indebtedness. 

4.  A  person  dealing  with  a  municipal 
corporation  is  required  to  take  notice  of  the- 
fact  that  it  has  no  lawful  power  to  become  fur- 
ther indebted. 

6*  The  common  council  of  a  city  has  no^ 
power  to  ratify  or  validate  by  resolution  or 
otherwise  a  contract  creating  a  debt  in  exoeas  of 
the  constitutional  limit. 

(December  22,  1886.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  La  Porte  County  in- 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  contract  price  of  a  fire  alarm  systeoL 
which  had  been  furnished  by  plaintiff  to  de- 
fendant.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Mesm-s.  WUliam  B.  Biddle  and  J.  H- 
Bradley*  for  appellant: 

The  moment  this  contract  was  executed  it 
created  a  present  obligation  on  the  part  of  the 
appellant    to    pay  the  appellee  at  that  date. 


NOTB.— As  to  what  constitutes  municipal  indebt- 
edness within  the  meanlnff  of  provisions  restricting' 
it,  see  note  to  Beard  v.  Hopkinsville  (Ky.)  28  L.  B.  A» 
402;  also  Saleno  v.  Neosho  (Mo.)  27  L.  R.  A.  70B;  La- 
mar  Water  &  E.  L.  Co.  v.  Lamar  (Mo.)  82  L.  R.  A.  157;. 
and  Brashear  v.  Madison  (Ind.)  88  L.  R.  A.  474. 
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The  only  uDcertainty  and  contingency  which 
could  prevent  the  liability  of  the  city  from  be- 
coming absolute  would  be  the  faihire  upon  tbe 
part  of  the  contractor  to  comply  with  the 
terms  of  the  contract. 

If  a  contract  or  undertaking  contemplates 
in  any  contingency  a  liability  to  pay.  when  the 
contingency  occurs  the  liability  is  absolute, — 
the  debt  exists, — and  it  differs  from  a  present 
unqualified  promise  lo  pay,  only  in  the  manner 
by  wh  ich  the  indebtedness  was  incurred .  And 
since  the  purpose  of  the  debt  is  expressly  ex- 
cluded from  consideration,  it  can  make  no  dif- 
ference whether  the  debt  be  for  necessary  cur- 
rent expenseti  or  for  something  else. 

Springfield  v.  Edwards,  84  111.  626;  Sackett 
V.  New  Albany,  88  Ind.  476.  45  Am.  Rep.  467; 
Ctilbert»yn  v.  Fvlton,  127  111.  80;  Burlington 
Water  Co.  v.  Woodward,  49  Iowa,  61. 

A  person  who  has  an  outstanding  obligation 
in  a  given  amount  is  indebted  to  that  amount, 
without  regard  to  the  means  be  may  have  for 
meeting  such  obligation  when  the  same  ma- 
tures. 

If  a  person  purchases  a  farm  in  August,  re- 
ceives a  deed  therefor,  and  enters  into  posses- 
sion, and  by  the  terms  of  the  agreement  he  is 
to  pay  the  purchase  price  on  the  Ist  of  the 
next  May,  will  he  not  be  indebted  in  the  same 
manner  and  to  tbe  same  extent  as  though  he 
should  execute  a  note  due  May  1st,  secured  by 
a  mortgage  on  the  farm;  and  If  he  have  money 
due  him  from  any  source,  will  that  fact  in  any 
manner  vitiate  this  indebtedness? 

Fowler  Y,  Superior,  85  Wis.  411;  8coU  v. 
Davenport,  84  Iowa,  208;  Valparaito  v.  Gard- 
ner, 97  Ind.  1,  49  Am.  Rep.  416;  Grant  v. 
Davenport,  86  Iowa,  401;  Eri^s  Appeal,  91  Pa. 
898. 

Contracts  for  the  payment  of  money  in  ex- 
cess of  the  constitutional  limitation  are  invalid, 
unless  at  the  time  of  the  execution  of  the  con- 
tract there  is  monev  on  hand  or  an  appropria- 
tion specially  made  for  the  payment  of  the 
contract  price. 

Drhew  v.  Altoona^  121  Pa.  401;  East  St.  Louis 
v.  East  St.  Louis  Gaslight  dt  G.  Co,  98  111.  415, 
38  Am.  Rep.  97;  Brashearv,  Madison,  142  Ind. 
685,  33  L.  K.  A.  474;  PnVicdv.  Quincy,  128111. 
448;  Lake  County  Comrs.  v.  Rollins,  130  U.  8. 
662.  82  L.  ed.  1060;  Fnnce  v.  Quincy,  105  111. 
138,  44  Am.  Rep.  785;  Howell  v.  PeoHa,  90  111. 
104;  East  St.  Louis  v.  Flannigan,  26  111.  App. 
449;  Doon  Dist.  Twp.  v.  Cummins,  142  U.  S. 
366,  35  L.  ed.  1044;  Litchfield  v.  BalUni,  114  U. 
S.  190,  29  L.  ed.  182:  PeopU,  Seeley,  v.  May,  9 
Colo.  404;  Kane  v.  Independent  School  Dist,  82 
Iowa,  5:  Kelley  v.  Milan,  127  U.  S.  139,  82  L. 
ed.  77. 

Mr.  Andrew  Anderson,  for  appellee; 

This  expenditure,  forming  a  part  of  the  nec- 
essary and  current  expenses  of  the  city,  was 
one  which  the  city  had  the  right  to  contract 
for,  providing  it  had  the  means  on  hand,  or 
means  provided,  with  which  to  pay  the  same. 

Brashear  v.  Madison,  142  Ind.  685,  83  L.  R. 
A.  474. 

The  direct  and  necessary  consequence  of 
adopting  the  rule  of  construction  insisted  on 
by  counsel  for  appellant  can  be  easily  ascer- 
tained by  referring  to  the  decisions  found  in. 
the  reports  of  the  supreme  court  of  the  state  of 
Illinois),  and  the  results  thereof. 
35  L.R.  A. 


In  Springfield  v.  Edwards,  84  111.  626,  the 
rule  was  broadly  laid  down  that  a  city  in- 
debted up  to  the  constitutional  limit,  which  in 
that  state  is  5  per  cent,  can  make  no  valid  con- 
tract for  the  purchase  of  any  material  or  sup- 
plies or  the  rendition  of  any  .service. 

Law  V.  Peaple,  Buck,  87  111.  885. 

An  attempt  was  made  to  enforce  this  consU^ 
tutional  restrictive  construction  in  FuUer  ▼. 
Heath,  89  111.  296,  and  if  this  construction  had 
been  applied  as  broadly  as  stated,  it  would  have 
prevented  great  cities,  like  that  of  Chicago,  for 
instance,  from  performing  any  of  their  munici- 
pal functions. 

The  word  * 'indebtedness,"  as  used  in  this 
constitutional  provision,  does  not  apply  to  such 
current  liabilities  for  ordinary  and  current  ex- 
penses as  can  be  paid  from  the  current  reve- 
nues of  the  city  out  of  money  already  on  hand 
in  the  treasury  of  the  city,  or  in  the  posses- 
sion of  banks  with  which  tbe  city  has  de- 
posited its  funds,  or  provided  for  by  taxes  al- 
ready levied  for  the  purpose  of  paying  such 
general  expenditures. 

Wade  V.  Oakmont,  165  Pa.  479;  Moore  v. 
Walla  Walla,  60  Fed.  Rep.  961;  Smiifi  v.  Ded- 
ham,  144  Mass.  177;  Saleno  v.  Neosho,  127  Mo, 
627,  27  L.  R.  A.  769;  State,  Walker,  v.  Mullin, 
129  Mo.  281;  Sackett  v.  New  Albany,  88  Ind. 
476,  45  Am.  Rep.  467;  Valparaiso  v.  Gardner, 
97  Ind.  1,  49  Am.  Rep.  416;  Powell  v.  Madison, 
107  Ind.  106;  1  Dill.  Mun.  Corp.  S§  135,  136. 

Appellant,  by  its  common  council,  did,  on 
the  29th  day  of  June,  1892.  set  apart  to  and 
for  appellee  the  full  amount  of  money  due  for 
the  completion  of  the  fire  alarm. 

If  this  fund  had  been  so  set  apart  and  placed 
in  the  hands  of  some  third  person  as  trustee, 
the  Oamewell  Company  could  have  compelled 
such  depository  to  account  therefor.  Instead 
of  so  doing,  it  kept  it  in  its  own  possession,  for 
the  benefit  of  the  cestui  que  trust.  A  munici- 
pal corporation  may,  whenever  justice  and 
equity  require,  be  held  as  a  trustee. 

See  Webb  v.  Neal.  5  Allen,  575;  Sutton  v. 
Cole,  8  Pick.  232;  Allen  School  Ticp.  v.  Macy 
School  Town,  109  Ind.  559;  Craig  v.  Secrist,  54 
Ind.  419:  Lagrange  County  Comrs,  v.  Rogers, 
55  Ind.  297;  Skinner  v.  Harrison  Twp,  116. 
Ind.  139,  2  L.  R.  A.  187. 

Monks*  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  by  appellee  against 
appellant  to  recover  the  contract  price  of  a 
fire  alarm  system  furnished  by  appellee.  The 
court,  at  the  request  of  the  parties,  made  a 
special  finding  of  facts,  and  stated,  as  a  con- 
clusion of  law  thereon,  that  appellee  was  en- 
titled to  recover  the  contract  price.  To  this- 
conclusion  of  law.  appellant  excepted.  The 
assignment  of  errors  calls  in  question  the  con- 
clusion of  law. 

It  appears  from  the  special  finding  that  on 
August  5.  1890,  appellee  entered  into  a  con- 
tract with  appellant  to  furnish  and  put  in  com- 
plete working  order  appellee's  system  of  fire^ 
alarm,  for  the  sum  of  $3,500.  to  be  paid  May 
1,  1891.  The  contract  provided  that,  when 
said  system  was  completed,  appellant  should 
accept  the  same,  and  deliver  to  appellee  a  cer- 
tificate to  that  effect.  The  work  was  com- 
pleted and  accepted  by  appellant  December 
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18,  1800.  At  the  time  of  entering  into  the 
contract,  and  until  May  1, 1891.  appellant  was 
indebted,  not  including  appellee's  claim,  over 
$5,000  more  than  2  per  cent  on  the  assessed 
value  of  its  taxable  property.  At  the  date  of 
said  contract  $2,630.80  was  on  band  in  the 
city  treasury.  When  the  work  was  completed 
and  accepted,  there  was  on  hand  in  the  general 
fund  $350.  On  May  1,  1801,  there  was  $10.- 
328.80  in  the  citv  treasury,  beloneins  to  the 
general  fund  collected  from  the  duplicate  of 
1890.  On  June  80,  1890,  the  common  council 
of  appellant,  by  resolution  duly  passed,  ordered 
that  a  tax  of  $1.05  on  each  $100  of  valuation 
of  taxable  property  be  levied,— 74  cents  for 
general  purposes,  and  31  cents  for  the  purpose 
of  paying  $5,000  of  the  city  debt  and  the  in- 
terest on  the  city  debt.  The  amount  of  said 
levy  was  $31,285.  No  specific  levy  was  ever 
made  for  the  purpose  of  meeting  any  indebted- 
ness to  appellee.  On  June  22,  1891,  the  com- 
mon council  passed  a  resolution  declaring 
"that  $8,582.68  be  set  aside  out  of  the  general 
lund  for  the  purpose  of  paying  the  order  drawn 
in  favor  of  the  Qamewell  Fire  Alarm  Tele- 

Saph  Company,  which  was  ordered  drawn 
ay  25,  1891,  by  the  common  council,  and 
which  the  mayor  refused  to  sifrn." 

Appellant  earnestly  insists  that,  by  the  con- 
tract sued  upon,  appellant  became  indebted  to 
appellee,  and  that  the  same  was  void,  under 
the  provisions  of  article  13  of  the  Constitution, 
for  Uie  reason  that  appellant  was  already  in- 
debted in  excess  of  the  amount  allowed  by  said 
article.  Article  13  of  the  Constitution  adopted 
in  1881  is  as  follows:  *'No  political  or  munici- 
pal corporation  in  this  state  shall  ever  become 
indebted  in  any  manner  or  for  any  purpose,  to 
an  amount  in  the  aggregate  exceeding  2  per 
centum  of  the  value  of  the  taxable  property 
within  such  corporation,  to  be  ascertained  by 
the  last  assessment  for  the  state  and  county 
taxes  previous  to  the  incurring  of  such  in- 
debtedness; and  all  bonds  or  obligations  in  ex- 
cess of  such  amount  given  by  such  corporation 
shall  be  void:  provided,  that  in  time  of  war, 
foreign  invasion,or  other  great  public  calamity, 
on  petition  of  a  majority  of  the  property  own- 
ers in  number  and  value  within  the  limits  of 
such  corporation,  the  public  authorities,  in 
their  discretion,  mhy  incur  obligations  neces- 
sary for  the  public  protection  and  defense  to 
such  an  amount  as  may  be  required  in  such 
petition.''  This  clause  in  our  Constitution  is, 
in  legal  effect,  the  same  as  that  of  Iowa,  and 
was,  no  doubt,  taken  from  the  Constitution  of 
that  state.  It  is  a  familiar  rule  that,  where  a 
clause  is  taken  from  the  Constitution  or  statute 
of  another  state,  it  will  be  deemed  to  have  the 
meaning  given  it  by  the  courts  of  that  state. 
Under  this  provision,  every  indebtedness  in- 
curred "in  any  manner,  or  for  any  purpose," 
is  within  the  prohibition.  Council  Bluffs  v. 
Stewart,  51  Iowa,  886;  Scott  v.  Davenjxxrt,  34 
Iowa,  208;  Grant  v.  Davenport,  36  Iowa.  396, 
401 ;  l&eneh  v.  Burlington,  42  Iowa,  614 ;  An- 
derson V.  Orient  F,  Ins,  Co.  88  Iowa,  579; 
Brown  v.  Corry,  175  Pa.  528;  Lake  County 
Comrs.  V.  EoUins.  180  U.  S.  662,  82  L.  ed. 
1062;  Boon  Dist.  Twp.  v.  Cummins,  142  U.  S. 
366,  35  L.  ed.  1044;  Liichfield  v.  BaUou,  114 
U.  8.  190,  29  L.  ed.  132:  note  to  Beard  v.  Hop- 
kinsvaie  (Ey.)  23  L.  R.  A.  402-408;  note  to 
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same  case,  44  Am.  St.  Rep.  229,  243,  95  Ky. 
239. 

The  controlling  question  in  this  case  is.  Do 
the  facts  found  show  an  indebtedness  of  ap- 
pellant within  the  inhibition  imposed  by  the 
foregoing  article  of  the  Constitution  ?  A  debt, 
in  its  general  sense,  is  a  specific  sum  of  money 
which  is  due  or  owing  from  one  person  to  an- 
other, and  denotes  not  only  an  obligation  of 
the  debtor  to  pay.  but  the  right  of  the  creditor 
to  receive  and  enforce  payment  State,  Cohen, 
V.  Batces,  112  Ind.  823;  Valparaiso  v.  Gard- 
ner, 97  Ind.  1,  49  Am.  Rep.  416:  Crawder 
V.  Sullivan,  128  Ind.  486,  13  L.  R.  A.  647. 
It  is  the  rule  in  this  state  that  when  a  municipal 
corporation  contracts  for  a  usual  and  neces- 
sary thing,  such  as  water  or  light,  and  agrees 
to  pay  for  it  annually  or  monthly,  as  fumiahed. 
the  contract  does  not  create  an  indebtedness 
for  the  aggregate  sum  of  all  the  instalments, 
since  the  debt  for  each  year  or  month  does  not 
come  into  existence  until  it  is  earned.  The 
earning  of  each  year's  or  month's  compensa- 
tion is  essential  to  the  existence  of  a  debt. 
Crowder  v.  Sullivan,  supra,  and  authorities 
cited;  Valparaiso  v.  Gardner,  supra,  and  cases 
cited;  Foland  v.  Frankton,  142  Ind.  546,  and 
authorities  cited;  Seu>ard  v.  Liberty,  142  Ind. 
551,  554;  1  Dill.  Mun.  Corp.  4th  ed.  §  136a; 
Wade  V.  Oakmont,  165  Pa.  479:  Brown  v. 
Corry,  175  Pa.  528.  If  the  city  can  pay  this 
indebtedness  when  it  comes  into  exis1t«i]ce, 
without  exceeding  the  constitutional  limit, 
there  is  no  indebt^ness,  and  therefore  no  vio- 
lation of  the  Constitution.  But  if  the  indebt- 
edness of  the  city  already  equals  or  exceeds  the 
constitutional  limit,  and  the  current  revenues 
are  not  sufficient  to  pay  such  indebtedness 
when  it  comes  into  existence,  including  other 
expenses  for  which  the  city  is  liable,  an  in- 
debtedness is  thereby  created,  and  there  is  a 
violation  of  the  Constitution.  Valparaiso  v. 
Gardner,  supra;  1  Dill.  Mun.  Corp.  ^§  186, 
136a;  Erie^s  Appeal,  91  Pa.  399.  It  is  also 
the  law  that  items  of  expense  essential  to  the 
maintenance  of  corporate  existence,  such  as 
light,  water,  labor,  and  the  like,  constitute  cur- 
rent expense,  pavable  out  of  current  revenues. 
Foland  v.  Frankton,  142  Ind.  550.  When  the 
current  revenues  are  sufficient  to  fully  pay  the 
current  expenses  necessarily  incurred  to  sus- 
tain corporate  life,  no  indebtedness  is  incurred; 
but  a  debt  cannot  be  made  beyond  the  consti- 
tutional limit,  even  for  the  current  expenses 
mentioned,  no  matter  how  urgent.  Sackett  v. 
New  Albany,  88  Ind.  478,  45  Am.  Rep.  467; 
Valparaiso  v.  Gardner,  supra. 

It  is  clear,  therefore,  that  whenever  a  city 
whose  indebtedness  exceeds  the  constitutional 
limit  does  not  have  money  on  hand  arising 
from  current  revenues  to  meet  its  debts,  of 
whatever  character,  as  they  come  into  exist- 
ence, whether  for  light,  water,  labor,  or  anj 
other  expense,  the  city  has  become  indebted, 
and  the  Constitution  is  violated.  It  ia  not 
sufficient,  however,  merely  to  have  on  hand 
enough  money  to  pay  each  indebtedness  as  it 
comes  into  existence;  but  the  same  must  be 
paid  as  it  comes  into  existence,  or  there  must 
be  enough  money  on  hand  to  pay  all  of  such 
indebtedness  outstanding,  or  there  is  an  indebt- 
edness created,  and  the  Constitution  is  thereby 
violated.    If,  to  avoid  the  constitutional  in- 
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bibitioD,  it  is  only  Decessary  to  have  on  band  j  time,   and  tbe  constitutional   provision    was 
sufficient  money  to  pay  an  indebtedness  when  j  violated.    But  it  is  urged  that  the  debt  was 


it  comes  into  existence,  without  paying  or 
keepinsr  on  band  enough  money  to  pay  it, 
there  would  be  no  restramt  upon  the  power  of 
a  municipality  to  become  indebted.  Obliga- 
tions payable  out  of  a  particular  fund,  and  for 
which  the  fund  onlv,  and  not  the  municipality, 
is  liable,  are  not  within  the  inhibition.  Quill 
V.  JndianapolM,  124  Ind.  292,  7  L.  R.  A.  681; 
Strieb  v.  Cox,  111  Ind.  299;  Bipley  County 
Comrs.  V.  BiU,  115  Ind.  816;  Ne^o  Albany  v. 
McCulloeh,  127  Ind.  600,  505;  Hitchcock  v. 
Oalpeston,  9^U.  S.  841,  24  L.  ed.  659;  Quizes- 
ton  V.  Heard,  54  Tex.  420:  Datfis  v.  Des  Moinet, 
71  Iowa,  500;  Baker  v.  Seattle,  2  Wash.  576; 
Aueiin  v.  Seattle,  Id.  678.  The  same  rule  ap- 
plies to  agreements  to  accept  certificates  of 
assessments  in  full  satisfaction.  Davi»  v.  Des 
Moines,  supra.  But  anything  that  renders  the 
city  liable  brings  the  indebtedness  within  the 
restriction.  Fowler  v.  Superior ,  85  Wis.  411. 
Itisheldin  some  states,  under  constitutional 
provisions  substantially  tbe  same  as  ours,  that 
a  municipality  which  has  reached  its  limit  may 
anticipate  the  collection  of  the  revenue  appro- 
priated to  its  use,  by  drawing  warrants  against 
taxes  levied,  but  not  collected;  thus  substan- 
tially appropriating  and  assigning  the  amount 
drawn  to  the  holder  of  tbe  warrant.  French 
V.  Burlington,  supra;  Law  v.  People,  Huck, 
87  111.  885;  Spnngfield  v.  Edwards,  84  Bl.  626; 
East  St,  Louis  v.  Flannigan,  26  111.  App.  449; 
Koppikus  V.  State  Capitol  Comrs.  16  Cal.  248. 
But,  in  order  to  escape  the  inhibition  of  the 
Constitution,  the  tax  must  not  only  have  been 
levied,  but  the  warrant  must  be  drawn,  pay- 
able out  of  the  particular  fund,  and  be  such, 
in  legal  effect,  as  to  discharge  the  municipality 
from  all  liability.  Springfield  v.  Edwards,  anii 
Lawy.  People,  Huck,  supra;  Fuller  v,  Chicago, 
89  111.  282;  People,  Seeley,  v.  May,  9  Colo.  404. 
In  Valparaiso  v.  Gardner,  this  court  said:  "If 
a  bond,  note,  or  other  obligation  is  executed, 
then,  doubtless,  a  debt  is  created,  for  such 
things  constitute  evidences  of  indebtedness. 
.  .  .  So,  if  the  consideration  of  tbe  con- 
tract is  received  at  once,  instead  of  being 
yielded  in  the  future  or  at  intervals,  then  it 
might  be  said  that  there  was  a  debt;  but  where 
there  is  nothing  owing  until  after  the  thing 
conlfacted  for  is  done  or  furnished,  and  that 
thing  is  a  part  of  tbe  necessary  yearly  expenses 
of  the  municipality,  there  will  be  no  debt,  if, 
when  the  thin^  is  done  or  furnished,  (here 
will  be  money  m  the  treasury,  yielded  by  cur- 
rent revenues,  sufficient  to  fully  pay  the  claim, 
without  encroaching  upon  other  funds." 

Conceding,  without  deciding,  that  a  fire- 
alarm  system  is  a  necessarv  or  ordinary  an- 
nual expense  of  a  municipality,  and  essential 
to  its  existence,  yet  appellee's  claim  is  within 
the  inhibition  of  the  Constitution.  In  this 
•case  it  is  not  material  whether  ihe  indebted- 
ness came  into  existence  on  December  18, 
1890,  when  appellee  completed  the  work,  and 
the  same  was  accepted  by  appellant,  or  at 
the  date  of  the  contract,  August  5,  1890.  It 
is  clear  that  the  indebtedness  came  into  ex- 
istence December  18,  when  the  work  was 
completed  and  accepted,  if  not  before. 
There  was  not  sufficient  cash  in  the  city 
treasury  to  pay  said  indebtedness  at  that 
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not  payable  until  May  1,  1891,  and  that  there 
was  sufficient  cash  in  the  treasury  to  pay  the 
same  at  that  time.  The  rule  is  that  the  cash 
must  be  in  the  treasury  to  pay  the  same  when 
the  debt  comes  into  existence,  not  when  it  be- 
comes due  ( Valparaiso  v.  Gardner,  97  Ind.  8. 
49  Am.  Rep.  416);  otherwise,  the  city  could 
issue  bonds  for  borrowed  money  or  other  exist- 
ing indebtedness,  or  become  so  indebted  in 
other  ways,  far  in  excess  of  tbe  constitutional 
limit,  and  by  making  the  same  payable  in 
annual  instalments,  and  each  year  levying  and 
collecting  sufficient  taxes  to  pay  the  same, 
avoid  the  constitutional  inhibition. 

It  is  claimed  by  appellee  that  under  the  law 
as  declared  in  Brashear  v.  Afadison,  142  Ind. 
686,  88  L.  R.  A.  474,  appellant  is  liable,  and 
the  conclusion  of  law  therefore  correct.  The 
case  cited  was  brought  co  enjoin  the  city  of 
Madison  from  entering  into  a  contract  with  the 
appellee  in  the  case  for  the  erection  and  loca- 
tion of  a  fire-alarm  system  in  said  city,  for 
which  the  city  was  to  pay,  when  completed, 
$5,000,  upon  the  ground  that  the  city  was  in- 
debted in  excess  of  the  constitutional  limit  In 
that  case  this  court  held  that  it  was  shown  by 
allegations  of  the  complaint  that  it  was  not 
proposed  to  create  an  indebtedness,  but  simply 
to  make  a  cash  purchase.  In  overruling  the 
petition  for  a  rehearing,  this  court  said:  "The 
theory  of  tbe  original  opinion  is  that,  to  sus- 
tain the  suit,  the  appellants  were  required  to 
show  that  the  maximum  debt  limit,  as  pre- 
scribed by  the  Constitution,  had  been  reached, 
and  that  the  city  was  about  to  create  an  addi- 
tional debt,  and  that  they  had  failed  to  show 
this.  This  failure,  it  was  held,  was  due  to  the 
fact  that  it  was  not  proposed  to  create  a  debt, 
but  simply  to  make  a  cash  purchase,  the  city 
having  in  its  treasury  the  funds  with  which  to 
pay  therefor."  Counsel  for  appellee  cites 
Powell  V.  Madison,  107  Ind.  106.  That  was  a 
suit  to  enjoin  the  officers  of  that  city  from 
issuing  bonds  to  a  certain  amount,  or  any  part 
of  them,  or  in  any  manner  borrowing  money 
or  creating  a  debt  under  and  by  virtue  of  an 
ordinance  to  fund  the  indebtedness  of  the  city 
set  out  in  the  complaint,  upon  the  ground  that 
the  city  was  already  indebted  in  excess  of  the 
constitutional  limit.  The  city  of  Madison  an- 
swered, admitting  the  indebtedness  as  stated  in 
the  complaint,  but  averred  that  the  city  did  not 
intend  to  make  use  of  or  to  appropriate  any  of 
such  bonds,  or  any  of  the  proceeds  for  which 
they  might  be  sold,  for  the  purpose  of  paying 
or  extinguishing  any  part  of  the  indebtedness 
of  the  city  contracted  since  March  14,  1881. 
when  article  18  of  the  Constitution  took  effect, 
but  solely  and  only  to  exchange  such  bonds  for 
or  use  their  proceeds  in  payment  of  bonds  of 
such  city  outstanding  for  debts  incurred  before 
that  date.  This  answer  was  held  to  be  suffi- 
cient by  this  C9urt,  upon  the  ground  that  the 
new  bonds,  as  provided  for  in  the  ordinance, 
would  represent  the  debt  that  the  bonds  issued 
prior  to  March  14,  1881,  represented,  and  that 
thus  no  new  debt  would  be  created.  If  such 
new  bonds  were  exchanged  for  the  old  ones, 
one  would  only  be  a  substitute  for  the  other, 
and  be  an  extinguishment  thereof,  and  the 
aggregate  outstanding  indebtedness  would  not 
44 
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be  increased.  Neither  if  the  new  bonds  were 
sold  for  cash,  and  the  old  bonds  paid  there- 
with, would  the  indebtedness  be  increased. 
The  presumption  is  that  public  oflScers  will 
perform  their  duties  honestly,  and  upon  this 
presumption  the  injunction  in  that  cause  was 
refused.  But  if  the  proceeds  of  the  sale  of  the 
new  bonds  were  misapplied  by  the  officers,  and 
the  old  bonds  not  paid,  the  indebtedness  would 
be  increased.  It  was  not  held  in  Powell  v. 
Maditon^  supra,  that  the  new  bonds  would  be 
yalid  under  such  circumstances.  It  was  held 
by  the  Supreme  Court  of  the  United  States,  in 
Doan  IHbU  Twp.  v.  Cummins,  142  U.  S.  366, 
85  L.  ed.  1044,  under  the  provisions  of  the 
Constitution  of  Iowa,  that  when  the  bonds  had 
been  sold  to  pay  off  other  bonds  which  were 
equal  to  the  constitutional  limit,  and  the  money 
received  for  the  new  bonds  was  misapplied,  and 
the  old  bonds  not  paid,  the  new  bonds  were  in- 
valid, and  not  collectible.  To  the  same  effect 
is  Anderson  v.  Orient  F.  Ins.  Co.  88  Iowa.  579. 
This  question,  however,  is  not  involved  in  this 
case,  and  it  is  not  necessary  to  determine 
whether  or  not  the  same  rule  prevails  in  this 
state.  It  is  the  duty  of  persons  dealing  with 
public  officers  to  take  notice  of  their  official 
and  fiduciary  character,  and  that  they  can 
only  bind  the  public  corporation  they  repre- 
sent in  the  manner  and  to  the  extent' author- 


ized by  law.  BloomingUm  School  Twp.  v. 
National  School  Furnishing  Co.  107  Ind.  48-45, 
and  cases  cited;  Julian  v.  State,  122  Ind.  68^ 
78;  Honey  Creek  School  Twp.  v.  Barnes,  \1^ 
Ind.  213.  217;  Union  School  Twp.  v.  First  Nat, 
Bank,  102  Ind,  464,  470.  Appellee  was  re- 
quired  to  take  notice  of  the  fact  that  appellant 
was  indebted  beyond  the  constitutionfd  limit, 
and  that  the  city,  therefore,  had  no  power  to 
become  indebted.  Appellant  had  no  power, 
under  the  facts  stated  in  the  special  finding,  to 
become  indebted  to  appellee,  and  the  common 
council  had  no  power  to  ratify  or  validate  the 
same,  by  resolution  or  otherwise.*  Doon  Bui. 
Twp,  V.  Cummins,  supra;  Marsh  v.  Pulton 
County  Supers.  77  U.  S.  10  Wall.  676,  19  L. 
ed.  1040;  iJaviess  County  v.  Dickinson,  117  U. 
8.  657, 29  L.  ed.  1026;  Norton  v.  Shelby  County, 
118  U.  S.  425,  30  L.  ed.  178;  Kane  v.  Inde- 
pendent School  Dist.  82  Iowa,  5;  Eelley  v. 
Milan,  127  U.  S.  139,  82  L.  ed.  77.  The  reso- 
lution of  the  common  council  adopted  June  22, 
1891,  was  therefore  ineffective,  and  gave  no 
validity  to  appellee's  claim.  It  follows  that 
the  court  erred  in  its  conclusions  of  law. 

Judgment  reversed,  with  instructions  to  the- 
court  below  to  restate  its  conclusions  of  law. 
and  render  judgment  in  accordance  with  this 
opinion. 
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EQUITABLE  LIFE   ASSURANCE   80CI 
ETY  OF  THE  UNITED  STATES 

V. 

Lowry  W.  GOODE,  Impleaded,  etc.,  Appt. 


(. 


.Iowa. 


.) 


A  law^-er  need  not  appear  in  any  court, 

advertise  as  a  lawyer,  or  earn  bis  living  by  the 
services  be  performs  as  a  lawyer,  if  he .  occupies 
some  of  bis  time  in  doing  the  proper  work  of  a 
lawyer  whicb  contributes  to  his  support,  in  order 
to  have  the  benefit  of  the  exemption  of  bis  law 
books  from  execution  under  Ck)de,  B  9072. 

(February  4, 1807.) 

APPEAL  by  defendant  Goode  from  a  judg- 
ment of  the  District  Court  for  Polk  County 
sustaining  an  attachment  against  his  law  li- 
brary and  office  furniture.    Beversed. 

Statement  by  Robinson*  J. : 

Action  at  law,  aided  by  a  landlord's  attach- 
ment, to  recover  rent  due  for  leased  premises. 
The  writ  of  attachment  was  levied  upon  prop- 
erty of  the  defendant  claimed  by  him  to  be  ex- 
empt from  execution.  There  was  a  trial  by 
the  court  without  a  jury,  and  a  judgment  in 
favor  of  the  plaintiff  for  the  sum  of  $147.  and 
for  the  sale  of  the  attached  property.  From 
so  much  of  the  judgment  as  sustained  the  at- 


tachment and  ordered  the  sale  of  the  attached 
property  the  defendant  appeals. 

Messrs.  Bishop  ft  Wilcozen  and  I«.  W. 
Good6  for  appellant. 

Messrs.  Berryhill  ft  Henry*  for  appellee: 

The  decision  of  the  court  below  stands  as  a 
verdict  of  a  jury,  and  will  be  disturbed  only 
in  a  case  which  would  justify  interference  with 
a  verdict. 

Vogel  V.  Wadsworth,  48  Iowa,  28;  Murray  v. 
Welts,  57  Iowa,  26;  Patterson  v.  Seaton,  70 
Iowa,  689;  B<mer  v.  Webber,  69  Iowa,  286. 

Robinson*  J.,  delivered  the  opinion  dt  the 
court: 

The  attached  property  consists  of  fifty-six 
volumes  of  Iowa  Reports,  and  six  other  law 
books,  and  office  furniture  and  office  supplies. 
The  defendant  claims  that  the  property  was 
exempt  from  seizure  to  satisfy  the  claims  of 
the  plaintiff,  because  at  the  time  it  was  taken 
he  was  a  resident  of  this  state,  the  head  of  a 
family,  and  an  attorney  at  law.  It  seems  to 
be  conceded  in  argument  that  if  the  defendant 
was  a  lawyer,  within  the  meaning  of  the  ex- 
emption law,  at  the  time  of  the  attachment, 
then  the  property  in  question  was  exempt  from 
attachment;  and  the  question  we  are  required 
to  determine  is  whether  the  evidence  was  suf- 
ficient to  authorize  the  finding  that  the  de- 


NoTK.— For  construction  of  statutes  of  exemp-  I  McManus's  Estate  (Cal.)  10  L.R.A.  667:  Consolidated . 
tloD,  see  also  Watson  v.  Lederer  (Colo.)  1  L.  R.  A.  |  Tank  Line  Co.  v.  Hunt  (Iowa)  DS  L.  R.  A.  475;  Rey- 
854:  Robinson  v.  Hughes  (Ind.)  8  L.  R.  A.  888.  and  i  nolds  v.  Hanes  (Iowa)  18  L.  R.  A.  719,  and  note, 
naie;  Wildoer  v.  Ferguson  (MinD.)6  L.  R.  A.  888:  Re  I 
85  L.  R.  A. 
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fendant  was  at  that  time  a  lawyer,  within  the 
meaniDg  of  the  statute.  It  is  coDceded  that  he 
was  admitted  to  practice  as  an  attorney  and 
counselor  in  the  courts  of  this  state  in  the  year 
1878.  He  testified  in  his  own  behalf  that  he  re- 
sides in  Des  Moines;  that  in  December,  1892, 
when  be  became  a  party  to  the  lease  on  which 
this  action  was  brought,  and  when  the  attach- 
ment was  levied,  he  was  an  attorney  at  law, 
and  in  the  real  estate  business,  and  supported 
himself  b^  his  personal  earnings;  that  from  the 
time  of  his  admission  to  the  bar  until  1881  he 
confined  himself  exclusively  to  the  practice  of 
the  law;  and  that  since  that  time  he  has  had 
other  business  interests  which  took  a  great  por- 
tion of  his  time.  On  cross-examination  he 
stated  that  he  does  not  advertise  himself  as  an 
attorney  at  law,  and  did  not  do  so  publicly 
during  the  term  of  bis  lease;  that  he  had  not 
tried  any  cases  in  court  during  the  term  of  the 
lease;  that  he  did  not  have  any  sign  about  the 
building,  excepting  his  law  books,  to  indicate 
that  he  was  making  his  living  by  practising  as 
an  attornev;  that  be  drew  many  agreements 
and  other  legal  papers;  that  all  the  legal  busi- 
ness of  the  corporations  with  which  he  was 
connected  was  referred  to  him,  and  that  he  was 
their  counselor,  and  attended  to  their  miscella- 
neous law  business  outside  of  the  courts;  that 
he  used  his  legal  knowledge  in  his  own  busi- 
ness, and  in  the  business  and  interests  of  the 
corporations  in  which  he  was  interested;  and 
that  it  was  common  for  parties  to  have  him 
draw  papers  for  them.  This  is  all  the  evidence 
there  was  which  tended  to  show  that  the  de- 
fendant was  a  lawyer.  To  show  that  he  was 
not  a  lawyer  at  the  time  in  question,  an  attor- 
ney who  had  practised  his  profession  in  Des 
Moines  for  thirty  vears  testified  that  since  Jan- 
uary, 1892,  he  had  not  known  the  defendant 
as  a  practising  lawyer;  that  he  did  not  know 
of  his  having  engaged  in  the  practice  of  law  in 
the  courts  since  that  time,  but  did  not  know 
what  he  did  in  his  office;  that  he  had  under- 
stood that  his  business  was  largely,  if  not  ex- 
clusively, real  estate.  The  lease  in  question 
was  entered  into  with  the  defendant  and  two 
others,  and  provided  that  the  leased  premises 
should  be  used  *'as  a  real-estate  office,  and  for 
no  other  purpose." 

Section  8072  of  the  Code  permits  a  debtor 
who  is  a  resident  of  this  state  and  the  head  of  a 
family  to  hold  exempt  from  execution  certain 
personal  property,  and,  in  addition,  'Hhe 
proper  tools,  instruments,  or  books  of  the 
debtor  if  a  farmer,  mechanic,  surveyor,  clergy- 
man, lawyer,  phj^sician,  teacher,  or  professor." 
The  corresponding  provision  in  the  Code  of 
1851  was  contained  in  g  1898,  and  read  as  fol- 
lows: "The  proper  tools,  instruments,  or 
books  of  any  farmer,  mechanic,  surveyor, 
physician,  teacher,  or  professor."  That  pro- 
vision was  considered  in  Perkins  v.  Wisner^  9 
35  L.  R.  A. 


Iowa,  820,  and  held  not  to  require  a  mechanic 
habitually  to  earn  his  living  by  the  use  of  his 
tools,  in  order  to  hold  them  as  exempt.  The 
provision,  as  it  now  exists,  applies  to  lawyers; 
and,  following  the  rule  of  the  case  cited,  it 
must  be  held  that  a  lawyer  may  hold  his  law 
library  exempt  from  execution,  even  though 
he  do  not  habitually  earn  his  living  by  its  use; 
and  that  is  true  of  his  ordinary  office  furniture. 
Abraham  v.  Davenport,  78  Iowa,  111.  Section 
8072  of  the  Code  also  provides  that  there  shall  be 
exempt  "the  horse  or  team  consisting  of  notmore 
than  two  horses  .  .  .  and  the  wagon  or  other 
vehicle,  with  the  proper  harness  or  tackle,  by 
the  use  of  which  the  debtor,  if  a  .  .  .  teamster 
or  other  laborer,  habitually  earns  his  living. "  It 
was  held  in  Consolidated  Tank- Line  Co.  v. 
Hunt,  83  Iowa,  6.  12  L.  R.  A.  476,  that  a  per- 
son might  hold  as  exempt,  under  that  section, 
a  team,  harness,  and  wagon,  which  were  neces- 
sary for  use  in  an  occupation  which  supplied 
his  living,  even  though  the  living  was  not 
wholly  earned  by  the  use  of  the  team,  and 
though  the  team  was  driven  the  lar^r  part  of 
(he  time  by  the  son  of  the  debtor.  Exemption 
laws  are  to  be  liberally  construed  to  carry  into 
effect  the  purposes  for  which  they  were 
enacted,  and  among  those  is  the  protection  in 
the  hands  of  the  debtor  of  the  means  for  earn- 
ing a  livelihood.  The  undisputed  evidence  is 
that  the  defendant  was  occupied  at  least  one 
fourth  of  his  time  in  doing  the  proper  work  of 
a  lawyer,  and  that  what  he  thus  did  contrib- 
uted to  his  support.  We  have  seen  that  it  was 
not  necessary  for  him  to  earn  his  living  by  the 
services  he  performed  as  a  lawyer,  to  hold  the 
property  in  question  as  exempt.  Nor  was  it 
necessary  for  him  to  advertise  as  a  lawyer,  nor 
to  appear  in  any  court.  A  large  share  of  the 
business  of  a  lawyer  is  done  in  his  office,  and 
many  able  and  successful  lawyers,  who  devote 
their  entire  time  to  the  practice  of  the  law,  are 
rarely,  if  ever,  seen  in  a  court  room,  engaged  in 
the  trial  of  a  contested  case.  The  only  conclu- 
sions which  can  properly  be  drawn  from  the 
evidence  is  that  the  de^ndant  was  a  lawyer, 
within  the  meaning  of  the  statute,  when  the 
lease  in  question  was  made,  and  while  it  was 
in  force,  and  that  the  property  in  controversv 
is  exempt  from  attachment  and  execution.  It 
is  proper  to  say  in  this  connection  that  no 
claim  is  made  that  the  defendant  holds  as 
exempt  property  which  a  lawyer  may  not  hold. 
Whether  a  debtor  who  at  the  same  time  pur- 
sues to  some  extent  different  vocations,  as,  for 
example,  those  of  a  farmer,  mechanic,  and 
lawyer,  may  hold  as  exempt  the  tools,  instru- 
ments, and  books  proper  for  each,  is  a  question 
not  involved  in  the  case,  and  not  decided. 

For  the  reason  that  the  evidence  does  not 
support  the  judgment  of  the  District  Court,  it  is 
reversed. 
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Kentucky  Court  op  Appeals. 


Dec., 


KENTUCKY  COURT  OF  APPEALS. 


David  C.  ADAMS,  AdmiDistrator,  Impleaded, 
eic,  Appt,, 

V. 

India  REED. 


(. 


.Ky.. 


-) 


A  woman  has  an  insurable  interest  in 

the  life  of  her  son-in-law  wbere  they  are  living 
togrether  as  one  family,  keeping  a  boarding  house, 
and  dividing  the  profits  between  them,  so  that 
sbe  may  collect  a  policy  on  bis  life  the  premiums 
upon  which  she  has  paid. 

(December  19, 1896.) 

APPEAL  by  the  administrator  of  David  C. 
Adams,  deceased,  from  a  Judgment  of  the 
Circuit  Court  for  Simpson  County  awarding 
the  proceeds  of  a  policy  upon  the  life  of  his 
intestate  in  the  Mutual  Benefit  Life  Insurance 
Company  of  Newark  to  plaintiff  the  benefici- 
ary* in  the  policy.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mesirs,  G.  H.  GaUoway*  C.  W.  MiUi 
ken»  Whitesides  ft  Moore*  and  Edward 
W.  Hine  for  appellant. 

Messrs,  Thomas  H.  Hines,  Georse  C. 
Harris*  and  Goodnig^ht  ft  Roark  K>r  ap- 
pellee. 

Pryor,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  controversy  is  between  the  appellee, 
India  Reed,  on  the  one  side,  and  M.  C.  Adams, 
as  the  administrator  of  D.  C.  Adams,  on  the 
other,  and  originates  from  the  claim  of  each  to 
the  proceeds  of  a  policy  of  insurance  issued  by 
the  Mutual  Benefit  Life  Insurance  Company 
on  the  22d  of  May,  1885,  on  the  life  of  D.  C. 
Adams,  for  the  benefit  of  bis  wife,  or.  if  she 
should  die,  then  to  his  children,'  and,  if  no 
children,  to  his  personal  representatives  or  as- 
signs. The  wife,  for  whose  benefit  the  policy 
was  issued,  died  childless,  and.  some  four  or 
five  years  after  her  death,  the  insured.  D.  C. 
Adams,  died,  and  the  appellant  is  his  personal 
representative.  The  facts  of  the  case  are  these : 
The  insured  was  the  son-in-law  of  the  appellee, 
and  during  the  life  of  his  wife,  and  for  some 
time  after,  the^  lived  together  as  one  family, 
each  contributing  to  the  support  of  the  other. 
They  lived  from  the  proceeds  of  their  daily 
labor,  and,  in  order  that  each  should  contribute 
to  the  support  of  those  having  claims  upon 
them,  it  was  agreed  that  each  should  furnish 
one  half  the  supplies,  the  mothecin-law  agree- 
ing also  to  do  the  housework.  They  kept 
boarders,  and  divided  the  profits.  When  the 
wife  of  the  insured  died,  the  same  arrangement 
continued,  and.  in  looking  for  a  beneficiary, 
and  someone  to  keep  the  policy  alive,  the  proof 
tends  to  show  that  the  relatives  of  the  insured 
were  asked  to  advance  the  money  to  pay  prem- 
iums, but  declined,  and,  after  much  persuasion 


from  the  insured,  the  mother-in-law,  the  ap- 
pellee, finally  consented  to  pay  the  premiums, 
and  have  the  policy  assigned  to  her.  This  was 
done  by  the  consent  of  the  company,  and  she 
paid  the  premiums  annually  for  several  years, 
and  up  to  the  death  of  the  insured.  After  bis 
death  the  company  was  willing  to  pay  her  the 
money,  and  in  fact  she  gave  them  a  receipt  ac- 
knowledgingpayment,  but  the  next  of  kin  of  the 
insured  or  his  personal  representative, appeared, 
and  asserted  their  claim;  hence,  the  present  ac- 
tion by  the  appellee  to  recover  on  the  policy. 
The  insurance  company  paid  the  money  into 
court,  leaving  the  chancellor  to  determine  which 
of  the  claimants  were  entitled  to  the  fund,  and  a 
ludgment  was  rendered  in  favor  of  the  appellee. 
The  policy  had  been  assigned  to  her  by  the  in- 
sured, upon  notice  to  the  company,  and  the  lat- 
ter is  making  no  claim  as  against  her  right  to  the 
money,  as  from  year  to  year  she  had  paid  it 
the  annual  premiums.  There  is  nothing  in  the 
policy  or  charter  of  the  company  preventing 
the  assignment  of  the  policy,  and,  the  wife  of 
the  insured  leaving  no  children,  there  is  no 
reason  why  the  assignment  to  the  appellee  by 
the  consent  of  the  company  is  not  binding  on 
all  the  parties,  unless  m  violation  of  a  sound 
public  policy. 

The  company  is  making  no  question  with  the 
appellee,  upon  that  or  upon  any  other  ground, 
but  it  is  contended  by  the  appellant  that  public 
policy  forbids  the  recovery  by  the  appellee, 
and  that  the  personal  representative .  who  oc- 
cupies no  better  position  with  reference  to  the 
appellee  than  the  insured,  is  entitled  to  the 
money.  This  is  not  a  charter  embodying  any 
other  idea  of  benefits  than  the  payment  of  the 
premium  bv  the  insured  for  the  beneficiary 
named  in  tlie  policy.  The  case  of  Basye  v. 
Adams,  reported  in  81  Ky.  368,  is  relied  on  by 
the  appellant  as  conclusive  of  this  case;  but, 
when  considered  with  reference  to  the  relation 
existing  between  the  insured  and  his  mother-in- 
law,  and  the  actual  interest  the  latter  had  in 
the  life  of  the  assured,  there  is  but  little  reason 
in  the  attempt  to  apply  the  rule  in  Batye  v. 
Adam^  to  the  facts  of  this  case.  In  fact,  if  the 
appellee  had  no  other  claim  to  this  fund  than 
the  high  and  pure  equity  she  presents,  the 
chancellor  would  not  hesitate  to  give  her  this 
money  as  against  those  who  neither  in  law, 
equity,  nor  good  morals  are  entitled  to  it;  and, 
in  recognizing  to  the  fullest  extent  the  rule  of 
public  policy  as  settled  in  Basye  v.  Adams,  and 
applying  it  to  the  facts  of  this  case,  the  judg- 
ment in  favor  of  the  appellee  was  proper.  It 
is  true  the  mother-in-law,  by  reason  alone  of 
her  relation  to  the  son-in-law,  could  not  enforce 
the  collection  of  this  policy,  as  she  would  not 
have  an  insurable  interest;  but,  when  this  case 
is  considered  with  reference  to  that  relation, 
and  the  facts  inducing  the  appellee  to  become 
the  beneficiary,  her  nght  of  recovery  is  based 
upon  both  equitable  and  legal  grounds..  In 
the  case  of  Basye  v.  Adams,  this  court  said: 


NoTB.— For  some  cases  as  to  the  Insurable  Inter- 
est in  the  life  of  a  person,  see  United  Brethren 
Mut.  Aid  Soc.  v.  McDonald  (Pa.)  1 L.  R.  A.  288,  and 
note;  Rittier  v.  Smith  (Md.)  2  L.  R.  A.  844,  and  note: 
Roller  v.  Beam  (Va.)  6  L.  R.  A.  180,  and  note;  Equita- 
85  L.  B.  A. 


ble  L.  AsBur.  Soc.  v.  Hazlewood  (Tex.)  7  L.  R.  A. 
217,  and  note;  Hurd  v.  Doty  (Wis.)  21  L.  R.  A.  740; 
Carpenter  v.  United  States  L.  Ins.  Co.  (Pa.)  23  L. 
R.  A.  671:  Helolein  v.  Imperial  L.  Ins.  Go.  (Mioh.)  2S 
L.  R.  A.  827,  and  note. 
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Adams  t.  Resd. 
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"Id  all  cases  there  must  be  a  reasonable 
ground,  founded  upon  the  relations  of  the  par- 
ties to  each  other,  either  pecuniary  or  of  blood 
or  affinity,  to  expect  some  benefit  or  advantage 
from  the  continuance  of  the  life  of  the  as- 
sured/' The  facts  of  this  case  bring  it  di- 
rectly within  the  doctrine  of  that  case,  and  the 
expectation  of  pecuniary  benefit  was  the  result 
of  the  mutual  agreement  between  the  assured 
and  the  appellee,  by  which  they  undertook  to 
live  as  one  family,  and  divide  between  them 
what  little  was  made.  That  this  agreement 
existed  when  the  policy  was  assigned  clearly 
appears,  and  that  it  was  for  an  indefinite 
period,  or  such  as  either  could  have  abandoned, 
can  make  no  difference.  It  had  not  been 
abandoned  at  any  time,  and  was  the  basis  for 
the  assignment  of  the  i)olicy,  that  the  comfort 
and  welfare  of  the  appellee  and  her  child  might 
be  secured,  under  the  assignment,  as  long  as 
the  assured  lived,  and  after  his  death.  In 
Hoyt  V.  I^ew  York  L,  Ins.    Co.    reported   in 


8  Bosw.  440,  it  is  said:  "It  is  not  necessary 
in  life  Insurance  that  the  one  for  whose  benefit 
the  life  of  another  is  insured,  should  be  a  cred- 
itor of  that  other.  It  is  enough  that,  in  the 
ordinary  course  of  events,  loss  or  disadvantage 
will  naturally  and  probably  arise,  to  the  party 
in  whose  favor  the  policy  is  written,  from  the 
death  of  the  person  whose  life  is  insured.*' 
Under  this  rule  the  partner  mav  insure  his 
copartner,  or  the  employer  the  lire  of  his  em- 
ployee: and  in  all  cases  where,  from  the  rela- 
tion the  parties  sustain  towards  each  other, 
whether  from  near  kindred  or  from  a  contract- 
ual relation,  such  policies  have  been  upheld. 
This  appellee  realized  the  benefits  resulting  to 
her  from  the  agreement  between  herself  and 
her  son-in-law,  and  to  provide  against  want 
paid  these  premiums  for  years  from  her  daily 
labor,  and  the  question  of  wager  policy  is  not 
involved. 
Judgment  affirmed. 
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1.  An  act  €fp  eondition  required  by  a 
iprill  which  does  not  neoeesarlly  precede  the  vest- 
ing of  the  estate  given,  but  may  accompany  or 
follow  it,  is  to  be  deemed  a  condition  subsequent 
and  not  precedent. 

8.  Certain  releasee  required  *'as  a  con- 
dition of  the  vestinfiT  of  this  legacy**  do  not  con- 
stitute a  condition  precedent  so  as  to  create  a 
perpetuity  in  a  legacy  given  by  the  words  '*! 
give,  devise,  and  bequeath.** 

8.  The  legBl  empm/dty  of  a  corporation 
to  take  property  by  devise  or  bequest  in  excess 
of  the  amount  prescribed  by  its  charter  cannot 
be  taken  advantage  of  by  heirs  at  law  or  next  of 
kin. 

4.  The  lawi  of  the  fbmm  as  to  the  ^a- 
lidityofa  beqnest'wlU  be  applied  to  a  gift 
by  a  will  to  a  foreign  corporation,  especially 
when  this  gratifies  and  does  not  frustrate  the  tes- 
tator's wishes,  although  the  law  of  the  state 
which  created  the  corporation  may  be  different. 

(January  7, 1897.) 

APPEALS  by  the  heirs  and  next  of  kin  and 
the  residuary  legatee  under  the  will  of 
Joseph  Henry  Stickney,  deceased,  from  de- 
crees of  the  Circuit  Court  of  Baltimore  Citv 
holding  void  the  residuary  clause  of  such  will 
and  upholding  certain  other  clauses  which  had 


been  attacked  by  the  complainant.  Reverted 
an  the  appecU  of  the  renduary  legatee. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Prentiss  Poe,  for  appellant. 
Congregational  Church  Building  Society: 

The  residuary  clause  does  not  violate  the 
rule  against  perpetuities. 

The  decree  of  the  court  below  plainly,  palp- 
ably, and  confessedly  frustrates  the  testator's 
intentions,  and  * 'hinders  and  thwarts"  his  de- 
liberate and  carefully  expressed  purposes  from 
being  carried  out  and  fulfilled. 

Such  a  result  should  never  be  permitted  ex- 
cept in  a  case  where,  by  no  fair  interpretation 
of  the  will,  can  any  other  result  be  reached. 

Johneon  v.  Safe  Deposit  &  T,  Co,  79  Md.  20; 
Littig  V.  Hance,  81  Md.  426. 

The  court  will  not  alter  the  construction  of 
the  will  simply  to  extricate  it  from  the  prohi- 
bition of  the  rule  against  perpetuities  and  thus 
to  prevent  it  from  being  void.  But,  on  the 
other  hand,  they  will  not  attribute  to  the  tes- 
tator an  intent  to  make  a  void  will,  if  they  can 
by  any  fair  and  reasonable  interpretation  of 
his  words  uphold  his  will  as  valid. 

Leach  v.  Leach,  2  Young  &  C.  Ch.  Cas.  4d9; 
EllioU  V.  Elliott,  12  Sim.  278;  Jackson  v.  Ma- 
jaribanks.  Id.  98;  Milroy  v.  Milroy,  14  Sim.  48; 
Greet  v.  Greet,  5  Beav.  128;  Davies  v.  Fisher, 
5  Beav.  201. 

When  the  expression  which  a  testator  uses  is 
really  ambiguous,  and  is  fairly  capable  of  two 
constructions,  one  of  which  would  produce  a 
legal  result,  and  one  that  would  be  bad  for  re- 
moteness, it  is  a  fair  presumption  that  the  tes- 
tator meant  to  create  a  legal  rather  than  an  il- 
legal interest. 


NoTB.— The  rigrht  of  private  persons  to  contest 
the  power  of  a  corporation  to  take  or  hold  prop- 
erty is  the  subject  of  a  note  to  Hanson  v.  Little  Sis- 
ters of  the  Poor  (Md.)  32  L.  R.  A.  868. 

As  to  the  effect  of  the  charter  or  the  laws  of  the 
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domicil  of  a  foreign  corporation  to  irive  it  capacity 
to  take  property  under  a  will,  see  note  to  Lancas- 
ter V.  Amsterdam  Improv.  Co.  (N.  Y.)  24  L.  R.  A. 
on  page  824. 


HABTIiAND  COUBT  OF  APPEALS. 
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Gray,  Perpetuities,  S  638;  Booth  v.  Booth,  4 
Yes.  Jr.  404;  1  JarniaD,  Wills,  6th  Am.  ed. 
•80»,  *810;  2  Redf.  Wills,  3d  ed.*285;  Thellua- 
9on  V.  Woodford,  4  Ves.  Jr.  811. 

The  rule  against  perpetuities  never  applies  to 
a  present  gift  or  devise,  the  enjoyment  of 
which  is  to  depend  u\x)n  the  performance  of  a 
condition  by  the  donee  or  devisee,  but  it  ap- 
plies only  to  future  executory  limitations, 
which  depend  upon  a  contingencv,  the  hap- 
pening of  which  may  not  occur  witnin  the  time 
prescribed  by  the  will. 

Bamum  v.  Bamutn,  26  Md.  171,  90  Am. 
Dec.  88;  Lewis,  Perpetuities,  478;  Deford  v. 
Deford,  86  Md.  168;  Albert  v.  Albert,  68  Md. 
852;  Dulany  v.  Middleton,  72  Md.  70;  Thomas 
V.  Gregg,  76  Md.  169. 

If  the  act  or  condition  required  does'not  neces- 
sarily precede  the  vesting  of  the  estate,  but 
may  accompany  or  follow  it,  and  if  the  act  may 
as  well  be  done  after  as  before  the  vesting  of 
the  estate;  or  if  from  the  nature  of  the  act  to 
be  performed  and  the  time  required  for  its  per- 
formance, it  is  evidently  the  intention  of  the 
parties  that  the  estate  shall  vest  and  the  grantee 
perform  the  act  after  taking  possession,  then 
the  condition  is  subsequent. 

Finlay  v.  King,  28  U.  S.  8  Pet.  346,  7  L.  ed. 
701;  Underhill  v.  Saratoga  cfc  W.  R,  Co.  20 
Barb.  459;  Rogan  v.  Walker,  1  Wis.  552;  Pen- 
ningtoti  v.  Pennington,  70  Md.  418,  8  L.  R.  A. 
816;  Oreswell  v.  Lawson,  7  Gill  &  J.  228. 

All  the  testator  meant  by  the  use  of  the 
words:  "and  I  expressly  require  as  a  condition 
of  the  vesting  of  this  legacy,"  that  it  shall  re- 
lease all  its  claims  against  the  First  and  Second 
Congregational  Churches  of  Baltimore  city  and 
the  Canton  Congregational  Church  of  Balti- 
more county,  etc.,  was  that  the  receipt,  pay- 
ment, enjoyment,  ''or  vesting  in  possession"  of 
the  whole  devise  and  legacy  should,  at  most, 
be  accompanied  by  the  making  of  the  specified 
releases,  precisely  as  would  have  been  neces- 
sary had  the  testator  stipulated  that  as  a  con- 
dition for  such  vesting  in  possession — that  is 
to  say,  such  receipt,  delivery,  or  en  joy  ment— it 
should  execute  a  release  to  the  executors  for 
the  amount  turned  over  by  them  to  it — that 
the  gift  was  an  absolute  gift,  the  possession, 
payment,  and  enjoyment  of  which  were  fixed 
upon  the  performance  by  it  of  an  act  which 
might  as  well  be  performed  simultaneously  or 
coincidently  with  such  vesting  in  possession, 
as  prior  thereto. 

The  title  of  the  residuary  legatee  vested  at 
once  and  was  wholly  untouched  by  the  rule 
against  perpetuities. 

Oriep  V.  Crisp,  61  Md.  152;  Dulany  v. 
Middleton,  72  Md.  75. 

Before  a  forfeiture  can  be  decreed,  a  reason- 
able time  must  be  allowed  the  legatee  to  com- 
ply with  the  supposed  condition  precedent. 

England  v.  Prince  Oeorge*s  Parish,  58  Md. 
466;  Church  Extension  of  M.  E.  Church  v. 
Smith,  56  Md.  394;  Schouler,  Wills.  2d  ed. 
§  600;  Ward  v.  Patiers(m,  46  Pa.  372. 

With  reference  to  testamentary  gifts  of  per- 
sonalty, the  inclination  of  our  courts  has  al- 
ways been  to  seize  upon  slight  circumstances 
in  order  to  preserve  from  fafiure  the  executory 
bequest  over. 

Dallam  v.  Do/tom.  7  Harr.  &  J.  240;  Newton 
V.  Griffith,  1  Harr.  &  G.  117;  Biscoe  v.  Biscoe, 
85  L.  R.  A« 


6  Gill  &  J.  282:  EdeUn  v.  Middleton,  9  GUI, 
161:  Doe,  AlUnder,  v.  8ussan,  88  Md.  15. 

The  heirs  at  law  have  no  standing  in  court 
to  raise  the  objection  that  the  residuaiy  legatee 
has  no  corporate  capacity  to  take  the  testa- 
mentary gift  beyond  the  supposed  limit  which 
the  laws  prescribe. 

Hanson  v.  Little  Sisters  of  the  Poor,  79  Md. 
484,  82  L.  R.  A.  298:  Vansant  v.  Roberts,  3 
Md.  129;  Brown  v.  TofM)kins,  49  Md.  481; 
Church  Extension  of  M.  E,  Church  v.  Smith, 
56  Md.  889:  Cross  v.  United  States  Trust  Co. 
131  N.  Y.  830,  15  L.  R.  A.  606;  Dammert  v. 
Osborn,  140  N.  T.  40;  Noonan  v.  Kemp,  34 
Md.  77,  6  Am.  Rep.  807. 

Messrs,  Fisher*  Bruce,  ft  Fisher,  for 
appellees. 

Fowler,  J.,  delivered  the  opinion  of  the 
court: 

The  bill  in  this  case  was  filed  by  some  of  the 
heirs  at  law  and  next  of  kin  of  the  late  Joseph 
Henry  Stickney,  of  Baltimore  city,  for  the 
construction  of  certain  parts  of  his  wQl.  By 
the  first  twenty-four  clauses  the  testator  gives 
"moderate  pecuniary  legacies"  to  his  nepbews. 
nieces,  and  cousins.  The  remaining  flftj-two 
clauses,  with  the  exception  of  the  twenty -fifth 
and  twenty-sixth,  with  which  we  are  not  now 
concerned,  relate  to  legacies  to  a  large  number 
of  religious,  charitable,  and  educational  cor- 
porations. Many  of  these  were  attacked  by 
the  original  and  amended  bills,  but  by  amend- 
ments and  by  dismissing  their  appeals  as  to 
some  of  these  clauses  the  plaintiffs  have  left 
but  two  clauses,  namely,  the  seventy-fifth  and 
seventy-sixth,  for  our  consideration.  The  dis- 
tinguished counsel  representing  the  parties  on 
both  sides  of  the  three  appeals  now  before  us, 
in  addition  to  exhaustive  oral  arguments,  have 
filed  voluminous  briefs.  Both  in  the  prepara- 
tion of  these  briefs,  as  weU  as  in  the  argu- 
ments at  bar,  they  have  shown  such  fullness 
of  learning,  thorough  investigation,  and  such 
skill  and  zeal,  as  to  excite  admiration.  We 
cannot,  however,  give  our  assent  to  the  view 
in  reference  to  the  seventy-sixth,  or  residuary, 
clause,  which  has  been  so  ably  advocated  by 
the  plaintiffs'  counsel.  The  statement  of  their 
position,  it  appears  to  us,  will  demonstrate  the 
futilitv  of  any  successful  attempt  to  maintaia 
it  in  the  face  of  the  language  oi  the  testator  oa 
which  it  is  founded. .  That  position  is  that  the 
residuary  clause  is  void,  because  it  violates 
the  rule  against  perpetuities.  They  ccmtend. 
secondly,  that  the  seventy-fifth  clause  is  void 
for  the  same  and  other  reasons:  and,  thirdlv. 
that  by  the  laws  of  the  state  of  New  York. 
under  which  the  corporation  which  is  the 
residuary  legatee  was  incorporated,  it  has  no 
corporate  capacity  in  any  view  to  ta^e  more  of 
said  residuary  estate  of  the  testator  than  will 
amount  to  or  yield  the  annual  income  of  $10,- 
000.  By  the  decree  of  the  court  below  it  was 
held  that  the  fourth  and  fifth  subclauses  of  the 
seventy-fifth  clause,  and  the  whole  of  the 
seventy-sixth,  or  residuary,  clause,  were  void, 
and  that  the  bequests  thereby  made  should  go 
to  the  plaintiffs  and  defendants,  next  of  kin 
of  the  testator,  in  certain  proportions,  not  neces- 
sary now  to  mention.  All  the  other  parts  of 
of  the  will  were  sustained.  From  this  decree 
the  plaintiffs  have  appealed  so  far  as  it  sustains 
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the  seyeDty-fifth  clause.  Some  of  the  defend- 
ants, who  are  next  of  kin,  and  have  the  same 
interest  as  the  plaintiffs,  have  taken  a  similar 
appeal.  Tbe  residuary  legatee  has  appealed 
generally  from  the  decree. 

The  questions  based  upon  the  supposed  fatal 
objection  of  a  violation  of  the  rule  of  perpetu- 
ity by  tbe  seventy-sixth  clause;  second,  the  in- 
capacity of  the  residuary  legatee  to  take;  and, 
thirdly,  the  validity  of  the  seventy-fifth  clause, 
—will  be  considered  in  the  order  just  named. 

The  language  upon  which  the  first  conten- 
tion rests  is  as  follows:  "Seventy-sixth.  I 
give,  devise,  and  bequeath  all  the  rest  of  my 
estate  and  property  of  every  kind  and  descrip- 
tion whatsoever,  real,  personal,  and  mixed,  and 
wheresoever  situated  or  being,  which  I  may 
own  or  have  anv  right  or  title  to  at  the  time  of 
my  decease,  and  that  wbether  the  same  has 
been  acquired  by  me  heretofore  or  shall  be  ac- 
quired by  me  hereafter,  unto  the  body  corpo- 
rate formerly  existing  as  a  corporation  under 
■the  name  of  the  American  Congregational 
Union,  but  which  has  laid  aside  that  name, 
and  is  now  properly  designated  as  the  Congre- 
gational Church  Building  Society,  which  has 
its  offices  in  the  Bible  House,  in  New  York 
City,  and  in  the  Congregational  House  in  Bos- 
ton, and  of  which  H.  O.  Pinneo,  Bible  House, 
New  York,  is  (or  lately  was)  treasurer;  and  I 
^expressly  hereby  require  as  a  condition  of  the 
vesting  of  this  legacy  that  the  said  residuary 
legatee,  tbe  said  Congregational  Church  Buildf- 
ing  Society,  shall  release  all  claim  which  it  has 
tagainst  the  First  Congregational  Church  of 
Baltimore  for  any  fund  or  funds  or  money 
owing  by  said  church  to  it,  and  any  and  all 
•claim  and  demand  that  it  has  to,  for,  or  against 
any  and  all  property  in  the  city  of  Baltimore 
now  occupied  by  said  church,  and  shall  exe- 
cute to  such  church  a  good  and  valid  legal  as- 
signment, transfer,  and  release  thereof,  and 
shall  in  like  manner  release  the  Second  Con- 
gregational Church  of  Baltimore  and  the 
Canton  Congregational  Church  of  Baltimore 
County  from  any  and  all  claims  and  demands 
which  it  has  or  shall  have  against  either  of  said 
churches,  or  any  property  of  any  kind  used  by 
or  in  possession  of  said  Second  Congregational 
Church  of  Baltimore,  or  said  Canton  Congre- 
gational Church  of  Baltimore  County."  The 
words  in  which  the  condition  is  set  forth,  "and 
I  expressly  hereby  require  as  a  condition  of 
the  vesting  of  this  legacy  that  the  said  Congre- 
gational Church  Building  Society  shall  re- 
lease," etc.,  are  relied  upon  as  the  first  and 
most  important  step  in  establishing  the  exist- 
.€nce  of  a  perpetuity,  for  in  them  the  plaintiffs, 
and  the  defendants  who  agree  with  them,  have 
found  a  condition  precedent.  In  short,  the 
contention  is,  notwithstanding  the  emphatic 
terms  used  by  the  testator  in  making  the  gift, 
that  there  was  not,  and  was  not  intended  to  be, 
made  any  immediate  bequest;  that  the  condi- 
tion on  which  it  was  given  is  precedent,  and 
not  subseauent;  and  that,  therefore,  the  be- 
quest is  subject  to  the  well-known  rule  against 
perpetuities,  and  is  void  in  its  inception,  be- 
cause the  condition  is  such  that  it  must  not 
necessarily,  and  under  all  circumstances,  be 
performed  within  the  compass  of  a  life  or  lives 
in  being  and  twenty-one  years  and  a  fraction 
.afterwards.  But,  notwithstanding  the  force 
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and  skill  with  which  this  view  was  pressed 
upon  us,  we  fail  to  find  any  substantial  sup- 
port for  it  in  the  language  of  the  testator. 
After  making  such  provision  as  he  deemed 
proper  for  his  relations,  having  no  immediate 
family  of  his  own,  he  proceeded  to  distribute 
tbe  residue  among  a  number  of  corporations  of 
the  character  we  have  already  mentioned,  giv- 
ing to  the  residuary  legatee  nearly  one  half  of 
his  large  estate.  It  was  undoubtedly  his  in- 
tention that  all  of  these  legatees,  including,  of 
course,  the  residuary  legatee,  should  take, 
hold,  and  administer  the  legacies  which  he 
bequeathed  to  them  respectively.  We  should 
not,  therefore,  assume  that  he  intended  to  vio- 
late a  settled  rule  of  law,  and  thus  by  the  will 
itaelf  frustrate  his  own  declared  intention;  but, 
'  if  the  language  which  he  used  upon  its  face 
shows  such  an  intention,  it  would,  of  course, 
be  our  duty  to  apply  the  rule  remorselessly." 
(Gray,  Perpetuities,' 878),  without  regard  to  the 
consequences.  But  it  is  obvious  that  before 
this  rule  can  be  applied  the  subject  to  which  it 
ia  to  be  applied  must  exist.  As  was  said  by 
Sir  George  Jessel,  M.  R.,  in  Cunliffe  v. 
Braneker,  L.  R.  8  Ch.  Div.  394:  "Courts  do 
not  regard  the  consequences  of  any  rule  of  con- 
struction which  they  may  have  established  as 
presenting  any  objection  to  ita  application, 
when  clearly  called  for."  In  other  words,  be- 
fore the  rule  will  be  applied,  it  must  be  clear 
that  a  perpetuity  exists.  It  must  be  conceded 
that  this  view,  especially  in  its  application  to 
wills,  is  supported,  not  only  by  reason,  but  by 
the  settled  rules  of  construction  and  the  great 
weight  of  authority.  We  do  not  understand 
there  is  any  difference  between  counsel  as  to 
the  rule,  nor  the  circumstances  under  which 
it  should  be  applied,  but  they  differ  widely  as 
to  the  propriety  and  justice  of  its  application 
to  the  will  now  before  us,  and  the  single  ques- 
tion, therefore,  upon  this  branch  of  the  case, 
is.  admitting  the  rule  here  invoked  by  the  plain- 
tiffs, but  that  it  is  to  be  applied  only  when 
clearly  called  for,  whether  this  is  such  a  clear 
case  as  to  demand  its  application.  It  is  said 
that  when  the  language  "is  fairly  capable  of 
two  constructions,  one  of  which  would  produce 
a  legal  result,  and  the  other  one  that  would  be 
bad  for  remoteness,"  we  should  adopt  the  for- 
mer, mther  than  the  latter,  and  thus  promote 
the  accomplishment  of  the  testator's  intention. 
Gray,  Perpetuities,  §  688.  While  in  the  books 
there  may  be  found  much  learning  and  man^ 
nice  distinctions  in  the  law  relating  to  condi- 
tions precedent  and  subsequent,  yet  in  the  con- 
struction of  wills  we  should  constantly  keep  in 
mind  the  great  object  in  cases  like  this,  which 
is  to  ascertain  the  testator's  intention,  and,  hav- 
ing discovered  that,  to  declare  and  enforce  it 
if  consistent  with  the  rules  of  law.  The  ques- 
tion as  to  whether  certain  words  create  a  con- 
dition precedent  or  subsequent  is  generally  one 
of  intention,  and  this  is  especially  so  when  the 
condition  is  annexed  to  a  devise  or  bequest. 
It  is  said  in  CrestoeU  v.  iMioson,  7  Gill  &  J. 
240,  that  there  are  no  "precise  technical  words 
necessary  to  the  creation  of  a  condition  pre- 
cedent or  subsequent,  either  in  a  will  or  in  a 
deed;  but  the  same  words  may  be  construed  to 
operate,  either  as  the  one  or  the  other,  accord- 
ing to  the  evident  sense  in  which  they  are  used, 
as  indicated  by  the  instrument     Upon  this 
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principle/'  continues  the  court,  "all  the  cases 
profess  to  have  been  decided."  It  is  equally 
-well  settled  that,  if  the  thing  to  be  done  does 
not  necessarily  precede  the  vesting  of  the  estate 
in  the  grantee,  but  may  accompany  or  follow 
it,  and  may  as  well  be  done  after  as  before  the 
vesting  of  the  estate,  the  condition  is  subse- 
quent. 1  Jones,  Real  Prop.  ^  619;  Finlay  v. 
King,  28  U.  S.  3  Pet.  346.  7  L.  ed.  701.  It 
seems  to  us  that  it  is  evident  that  the  acts  here 
relied  on  as  constituting  conditions  precedent, 
namely,  the  execution  of  certain  releases,  are 
capable  of  being  performed  either  at  the  time, 
before,  or  after  the  vesting  of  the  bequest  in 
the  residuary  legatee;  whether  performed  at 
one  time  or  the  other,  the  result  to  all  the  par- 
ties interested  would  be  the  same;  hence  there 
is  no  reason  to  suppose  that  the  testator  in- 
tended the  releases  should  be  executed  t)efore 
the  vesting  of  the  bequest  as  a  protection  to  the 
churches  which  were  to  be  thereby  benefited. 
Indeed,  it  would  seem,  upon  the  plainest  prin- 
ciples of  justice  and  equity,  that  the  accept- 
ance of  the  bequest,would  ip90  facto  work  an 
equitable  release.  An  obvious  construction  to 
be  placed  upon  the  language  is  that  when  the 
executors  should  put  the  residuary  legatee  in 
possession  it  was  to  execute  the  required  re- 
leases, and  if  it  should  delay,  or  for  any  reason 
refuse,  beyond  a  reasonable  time,  to  act,  a  court 
of  equity  would,  at  the  instance  of  the  proper 
parties,  decree  releases  to  be  executed  so  as 
to  give  absolute  protection.  The  supposed 
difficulty  here  disappears  when  we  apply  the 
rule  as  laid  down  by  Chief  Justice  Marshall  in 
Finlay  v.  King,  svpra.  If  the  act  or  condi- 
tion required  does  not  necessarily  precede  the 
vesting  of  the  estate,  but  may  accompany  or 
follow  it,  the  condition  is  subsequent,  in  which 
case,  of  course,  no  perpetuity  arises,  for  the 
obvious  reason  that  the  bequest  vests  at  once 
upon  the  death  of  the  testator,  and  cannot, 
therefore,  be  said  to  be  put  and  kept  extra 
commercium.  But  it  would  seem  also  that  the 
form  of  the  gift,  "I  give,  devise,  and  bequeath," 
shows  that  a  present,  and  not  a  future,  estate 
was  intended,  and  that  in  the  contemplation  of 
the  testator  the  residuary  legatee  was  to  take 
at  once  upon  bis  death,  and  not  at  some  re- 
mote uncertain  time  in  future,  beyond  the 
ririod  allowed  by  law.  Eldridge  v.  Eldridge, 
Cush.  519;  2  Washb.  Real  Prop.  449.  The 
remaining  words,  "And  I  expressly  hereby 
require  as  a  condition  of  the  vesting  of  this 
legacy,"  must  be  construed  so  as  to  effectuate 
the  general  intention,  unless  it  is  clear  that  in- 
tent ion  is  contrary  to  the  rule  against  per- 
petuity. But  "courts  are  averse  to  construing 
conditions  to  be  precedent  where  they  might 
defeat  the  vesting  of  estates  under  a  will." 
Pennington  v.  Pennington,  70  Md.  418,  8  L. 
R.  A.  816.  And  especially  is  this  so  in  regard 
to  residuary  bequests.  Dulany  v.  Middleton, 
72  Md.  75.  And  in  conclusion  it  is  only  neces- 
sary to  say  that  when  the  executors  are  pre- 
I>ared.  in  the  course  of  the  administration  of 
the  testator's  estate,  to  transfer  the  legacy,  the 
residuary  legatee  will  then,  or  within  a  rea- 
sonable time  thereafter,  to  be  fixed  by  the  court 
In  which  the  estate  is  being  administered,  be 
required  to  execute  the  releases  mentioned  in 
the  residuary  clause.  Thus,  we  think,  the 
plain  intention  of  the  testator  would  be  accom- 
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plished,  for  the  residuary  legatee  would  get 
what  it  must  be  conceded  it  was  intended  that 
it,  and  not  the  plaintiffs,  should  have,  and  this 
result  would  be  attained  without  the  violation 
of  the  rule  against  perpetuities. 

2.  This  brings  us  to  the  consideration  of  the 
second  question,— whether  the  residuary  lega- 
tee has  any  corporate  capacity  to  take  more 
of  the  residuary  bequest  than  a  sum  that  will 
not  exceed  the  annual  income  of  $10,000. 
Whether  it  has  such  power  depends,  say  the 
plaintiffs,  upon  its  charter,  which  is  found  in 
acts  of  the  New  York  legislature.  It  was  in- 
corporated under  the  provisions  of  the  New 
York  "Act  for  the  Incorporation  of  Benevo- 
lent. Charitable,  and  Missionary  Societies," 
passed  April  12, 1848.  The  name  of  the  corpo- 
ration was  afterwards  changed  to  the  name  it 
now  bears,  "  The  Congregational  Church 
Building  Society."  Section  2  of  the  act  of  1848 
is  as  follows:  '  'And  they,  and  their  successors,, 
by  their  corporate  name,  shall  in  law  be  capable 
of  taking,  receiving,  purchasing,  and  holding 
real  estate  for  the  purposes  of  this  incorpora- 
tion to  an  amount  not  exceeding  the  sum  of 
$50,000  in  value,  and  personal  estate  for  like 
purposes  to  an  amount  not  exceeding  the  sum 
of  $75,000  in  value;  but  the  clear  annual  in- 
come of  such  real  and  personal  estate  shall  not 
exceed  the  sum  of  $10,U00."  Section  6  is  as 
follows:  "Any  corporation  formed  under  this^ 
act  shall  be  capable  of  taking  an^  devise  or 
bequest,  contained  in  any  last  will  or  testa- 
ment of  any  person  whatsoever,  the  clear  an- 
nual income  of  which  devise  or  bequest  shall 
not  exceed  the  sum  of  $10,000;  provided  na 
person,  leaving  a  wife  or  child,  or  parent,  shall 
devise  or  bequeath  to  such  institutions  or  cor- 
porations, more  than  one  fourth  of  his  or  her 
estate,  after  the  payment  of  his  or  her  debts, 
and  such  devise  or  bequest  shall  be  valid  to 
the  extent  of  such  one  fourth,  and  no  such  de- 
vise shall  be  valid  in  any  will  which  shall 
not  have  been  made  and  executed  at  least 
two  months  before  the  death  of  the  testator." 
The  contention  of  the  plaintiffs  is  that  none 
of  the  various  acts  (1881,  chap.  641;  1885,  chap. 
88;  1890,  chap.  497;  1892,  chap.  687,  §  12), 
which  either  amended  the  act  of  1848  or  re- 
lated to  the  same  class  of  corporations,  made 
any  change  whatever  in  the  provisions  of  §  6, 
just  quoted,  except  the  act  of  1860  (chap.  860), 
which  made  no  change  material  to  the  question 
here  being  considered;  and  that,  therefore, 
§  6  remains  unaffected,  and  hence  the  residu- 
ary legatee  can  only  take  as  is  thereby  pro- 
vided. But  in  answer  to  this  contention  it  is 
said  that,  however  much  the  power  of  other 
charitable  corporations  in  the  state  of  New 
York  may  have  been  restricted  by  §  6,  it  has 
and  can  have  no  force  as  against  this  legatee, 
since  the  act  of  1871  (chap.  Ill),  which  is  as 
follows: 

"Chapter  111.  An  Act  Relative  to  the  Ameri- 
can Congregational    Union  of  the  Citv  of 
New  York.     Passed  March  15, 1871. 
"The  People  of  the  state  of  New  York,  rep- 
resented in  senate  and  assembly,  do  enact  as 
follows: 

"Sec.  1.  It  shall  be  lawful  for  the  American 
Congregational  Union  in  the  city  of  New 
York  to  take  and  hold,  by  ffift,  grant,  or  devise, 
or  otherwise,  subject  to  aH  the  provisions  of 
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law  relatiog  to  devises  and  bequests  bv  last 
will  and  testament,  and  to  purchase,  bold,  and 
convey  anv  estate,  real  or  personal,  the  annual 
income  received  from  such  real  estate  not  to 
exceed  the  sum  of  $75,000  dollars,  for  the  pur- 
pose of  aiding  feeble  churches  in  the  erection 
of  houses  of  worship,  and  to  render  such  aid, 
by  gift  or  grant,  or  by  loan,  either  with  or  with- 1 
out  security. 

*'Sec.  2.  This  act  sball  take  effect  immedi- 
ately." 

It  is  conceded,  as  we  understand  the  position 
of  the  plaintiffs,  but.  whether  conceded  or  not, 
it  is  plain,  that  this  act  increases  the  power  of 
this  legatee  "to  take  and  hold  by  gift,  grant, 
or  devise,  or  otherwise,''  from  all  sources,  an  un- 
limited amount  of  personal  propertv  aud  real 
estate,  the  annual  income  from  which  shall  not 
exceed  the  sum  of  |;76.000.  Much  was  said  as 
to  the  effect  of  this  act,  and  especially  as  to 
whether,  conceding  its  enlarging  effect  upon 
the  power  of  this  corporation  to  take  in  the 
aggregate,  it  altered  or  repealed  the  limitations 
contained  in  ^  6;  and  whether,  also,  conceding 
that  §  6  is  still  in  force  in  New  York  as  to  this 
corporation,  it  has  any  force  outside  of  that 
state.  But  we  will  not  undertake  to  pass  upon 
these  questions,  interesting  as  they  are,  for,  as- 
suming that  the  section  in  question  limiting 
the  power  of  this  corporation  to  take,  prevails 
in  the  state  of  New  York,  and  that  it  may  be 
recognized  in  other  states,  the  plaintiffs  and 
defendants  who  are  here  relying  upon  it  to 
show  a  want  of  corporate  power  clearly  have 
no  standing  for  that  purpose  in  the  courts  of 
this  state  since  the  decision  of  the  case  of  Han- 
son V.  LiUle  Sisters  of  the  Poor,  79  Md.  440, 82 
L.  R.  A.  298,  for  we  there  held  that  the  lesal 
capacity  of  a  corporation  to  take  property  by 
devise  or  bequest  in  excess  of  the  amount  pre- 
scribed by  its  charter  cannot  be  taken  advan- 
tage of  bv  heirs  at  law  or  next  of  kin.  We 
there  said:  "In  regard  to  the  question  before 
us,  there  has  been  considerable  conflict  of  au- 
thority. The  court  of  appeals  of  New  York, 
in  Re  McQraw's  Estate,  111  N.  Y.  60.  2  L.  R 
A.  887,  announced  the  doctrine  relied  on  by 
the  appellants  here  [the  heirs  at  law],  but  the 
Supreme  Court  of  the  United  States  in 
Janes  v.  Habersham^  107  U.  8.  174,  27 
L.  ed.  401,  adheres  to  the  contrary  doc- 
trine,— namely,  that  restrictions  imposed  b^ 
the  charter  upon  the  amount  of  property  it 
mav  bold  cannot  be  taken  advantage  of 
collaterally  by  private  persons,  but  only  by  the 
state  in  a  direct  proceeding  instituted  for  that 
purpose.  And  it  was  so  held  in  a  case  where, 
as  here,  the  heirs  of  a  decedent  filed  a  bill  to 
have  declared  void  certain  devises  to  charita- 
ble corporations,  which  it  was  averred  would 
swell  the  amount  of  property  owned  by  the 
corporation  to  a  value  greater  than  the  charter 
authorized."  The  act  of  1871  before  men- 
tioned, as  we  have  seen,  gives  to  the  residuary 
legatee  power  to  take  personal  property  with- 
out limit,  and  real  estate  not  in  excess  of  the 
estimated  value  of  the  whole  of  the  bequest 
here  in  controversy.  Therefore  this  case  comes 
directly  within  Hanson's  Case,  svpra,  for  we 
there  said:  *'It  cannot  be  denied  that  this  cor- 
poration had  power  to  take  and  hold  any  estate 
and  property  not  exceeding  the  charter  limits, 
and  the  devise,  therefore,  was  not  void  on  its 
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face,  and  must  be  held  valid  as  to  all  the  world, 
until  it  has  been  determined  at  the  instance  of 
the  state  that  the  charter  has  been  violated.  . 
.  .  The  corporation  can  take  property  to 
any  amount,  but  can  hold  it.  as  against  the 
state,  only  to  the  amount  provided  by  the  char- 
ter." But  it  is  urged  that  the  doctrine  thus 
laid  dow^  should  not  be  applied  to  this  case  as 
against  the  next  of  kin.  While  we  are  not  un- 
mindful of  their  claims,  yet  we  must  not  for- 
get, keeping  in  mind  the  cardinal  rule,  that  the 
testator's  intention  as  expressed  in  his  will  must 
be  respected  and  enforced,  unless  contrarv  to 
some  settled  principle  of  law.  Hence  there 
can  be  no  hesitation  or  doubt  as  to  the  proper 
course  to  pursue  when  we  discover  that  by  fol- 
lowing our  own  doctrine  we  gratify  his  clearly 
expressed  will  that  this  legatee  should  have  his 
residuary  estate;  and  by  following  the  sup- 
posed ruling  of  the  court  of  appeals  of  New 
York  we  would  give  that  estate  to  those  who 
were  not  intended  to  have  it  And  especially 
should  we  be  governed  by  our  own  decision  in 
Hanson* s  Case,  and  refuse  to  follow  the  New 
York  cases  cited  by  the  plaintiffs,  when  it  is  at 
least  questionable  whether  the  courts  of  that 
state  would  enforce  the  statute  in  question  as- 
against  a  bequest  found  in  the  will  of  a  Mary- 
land testator.  Cross  v.  United  Slates  Trust 
Co.  181  N.  Y.  848,  15  L.  R.  A.  606;  Hopev, 
Brefcer,  186  N.  Y.  126,  18  L.  R  A.  458;  Dam- 
mert  v.  Osbom,  140  N.  Y.  40.  In  the  case  last 
cited  it  was  held  that  there  was  no  law  that 
prohibited  gifts  to  charity  there  by  testators  in 
other  countries,  or  that  requires  New  York 
courts  to  reject  the  gift  because  it  might  not 
in  all  respects  be  in  conformity  with  the  local 
law  of  that  state.  * 'There  are  other  statutes," 
said  the  court,  "that  invalidate  testamentary 
gifts  to  certain  corporations  unless  made  within 
a  certain  time  before  death,  where  the  testator 
has  wife,  child,  or  parents.  .  .  .  But  these 
restraints  applied  to  members  of  the  political 
community  from  which  the  law  emanated,  and 
not  to  persons  in  other  countries  where  no  such 
restrictions  existed.  .  .  .  Bequests  by  such 
persons  to  those  corporations,  without  regard- 
ing the  statutes  referred  to,  would  be  good,  if 
valid  at  the  domicil  of  the  testator.  .  .  .  Our 
law  permits  the  citizens  or  subjects  of  other 
countries  to  dispense  charity  here  in  such  meas- 
ure as  they  wish,  and  according  to  such  meth- 
ods as  their  own  laws  prescribe.  The  policy 
that  dictated  our  statutes  against  perpetuities 
and  accumulations  did  not  anticipate  any  dan- 
ger from  abroad,  and  our  recent  decisions  are 
to  the  effect  that  they  are  local  in  their  general 
scope  and  effect."  We  do  not  overlook  the 
fact  that  it  was  earnestly  contended  that  the 
language  just  quoted,  and  similar  language 
used  in  other  cases  by  the  same  tribunal,  does 
not,  and  was  not  intended  to  refer  to  the  whole 
of  §  6,  and  especially  not  to  that  part  of 
said  section  which  is  here  relied  on,  and  which 
it  is  claimed  restricts  the  power  of  the  legatee. 
But,  whatever  may  have  been  the  intention, 
the  languacre  of  the  court  is  that  testators  in 
other  states  may  dispense  charities  in  New 
York  *'in  such  measure  as  they  wish,  and  ac- 
cording to  such  methods  as  their  own  laws  pre- 
scribe." It  would  seem,  therefore,  that  the 
law  of  New  York  in  such  a  case  as  this  would 
govern  neither  the  amount  of  a  bequest  nor 
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tbe  method— that  is,  the  time  when,  nor  the 
manner  in  which — it  is  to'be  bequeathed.  But, 
be  this  as  it  may,  our  rule,  as  applied  to  this 
case,  is  clear  and  distinct,  and  we  follow  it  be- 
cause we  are  bound  to  do  so,  and  because  by 
so  doing  we  gratify,  and  do  not  frustrate,  the 
testator's  expressed  wishes. 

Having  held  that  the  residual]^  clause 
-stands,  and  that  the  residuary  legatee  takes  the 
whole  of  the  residuary  estate,  it  becomes  un- 
necessary to  consider  the  questions  presented 
by  the  objections  raised  to  the  seventy  fifth 
clause,  because  it  is  provided  by  the  residuary 
clause  that  if  any  of  the  charitable  bequests, 
legacies,  or  devises  for  charitable  uses  or  pub- 
lic or  local  improvements  or  benevolent  pur- 
poses made  by  the  will  shall  fail  to  take  effect, 
they  shall  go  to  the  residuary  legatee.  There- 
fore, in  no  event  ^an  the  heirs  or  next  of  kin 
have  any  interest  in  the  question  of  the  valid- 


ity 

The  residuary  legatee,  beioc  alone  interested 
in  having  this  clause  set  aside,  has  abandoned 
and  disclaimed  all  right  to  any  of  the  bequests 
therein  made,  and  has  expressly  insisted  upon 
the  validity  of  the  will,  and  every  part  of  it. 
It  follows,  therefore:  First,  that  the  seventy- 
sixth,  or  residuary,  clause  is  free  from  the  ob- 
jection that  it  creates  a  perpetuity;  second, 
that  the  residuary  legatee  will  take  the  whole 
of  the  testator's  residuary  estate,  the  heirs  and 
next  of  kin  having  no  right  to  raise  the  objec- 
tion of  its  want  of  corporate  capacity  to  take 
more  than  the  amount  limited  by  §  6  of  the 
said  act  of  1848;  and,  third,  that  the  seventy- 
fifth  clause  is  to  be  taken  and  considered  as 
valid. 

Decree  reversed;  cause    remanded;  costs  to 
be  paid  out  of  the  estate. 
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BOSTON  SAFE  DEPOSIT  &  TRUST  COM- 
PANY. 

tctaau.  s.App.708.)ji_ 

1.TA  e^eneralj  order  of  which  the  trial 
h  court  is  bound  to  take  Jadiclal  notice 

must  be  treated  on  appeal  as  if  in  the  reoord. 

2*  Moneys  paid  into  court  and  de- 
posited under  the  statute  or  special  order 
of  the  court  in  a  bank  or  trust  company  are  ex- 
empt from  process  of  a  Utigrant  without  tbe  oon- 

C  sent  of  the  court  first  obtained,  as  thou«rb  they 
remained  in  the  personal  custody  of  the  oourt^s 
immediate  officials. 

3.  Funds  paid  into  court  and  trans- 
ferred to  depositaries  by  the  act  of  the 
clerk  under  color  of  authority  from  the  court, 
not  disavowed  by  the  court,  cannot  be  reached 
without  leave  of  the  court  by  bills  filed  by  claim- 
ants asralDst  the  deposltariea,  the  clerk,  or  per- 
sons in  whose  favor  the  court  has  decreed  an  In- 
terest in  such  funds. 

(October  2a,  1886.) 

APPEALS  by  plaintiflfs  from  decrees  of  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts  in  favor  of  defeud- 
ants  in  suits  brought  to  reach  funds  in  the 


Note.— AS  to  the  control  of  money  in  court,  see 
also  Tuck  V.  Mannlnir  (Mass.)  5  L.  R.  A.  606;  Calu- 
met River  R.  Co.  v.  Brown  (III.)  12  L.  R.  A.  84; 
Dunsmoor  V.  Furetcnfeldt  (Oal.)  12  L.  R.  A.  fi08:  Re 
Application  of  Rochester  (N.  Y.)  19  L.  R.  A.  16L 
85  L.  R.  A. 


custody  of  defendants  where  they  had  beea 
placed  by  the  court  pending  the  result  of  cer- 
tain actions  before  the  court.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Before  Pvtnam,  Circuit  Judge,  and  Webb 
and  Aldrich,  District  Judges. 

Mr.  Francis  A.  Brooks  for  appellants. 

Mr.  Lewis  S.  Dabney,  for  appellees. 
Merchants'  National  Bank  of  Boston  et  al.: 

The  money  -was  paid  into  the  registry  of  the 
court  and  the  deposit  was  made  to  the  credit 
of  the  court. 

It  cannot  be  charged  with  a  trust  and  paid 
out  to  the  plaintiff  under  a  decree  establishing 
a  trust  and  directing  that  the  plaintiff  recover 
the  money,  or  any  part  of  it,  against  this  de- 
fendant, or  that  this  defendant  pay  the  money, 
or  any  part  of  it,  to  the  plaintiff. 

Wilson  v.  Bell  {''The  Lottawanna"),  87  U. 
S.  20  Wall,  aoi,  22  L.  ed.  259. 

It  is  nowhere  alleged  in  the  bill  that  this  de- 
fendant, at  the  time  of  receiving  said  deposit, 
had  any  notice  of  any  of  the  facts  alleged  as  a 
foundation  for  the  claim  that  thedeposit  shall  be 
charged  with  a  trust.  A  bank,  in  which  money 
has  been  deposited  subject  to  check,  is  directly 
liable  to  its  depositor  onlj^,  and  is  under  no 
liability  whatever  to  any  third  person. 

National  Bank  of  the  BepublicY.  Millard,  77 
U.  S.  10  Wall.  152.  19  L.  ed.  897;  8taU  NaL 
Bank  v.  Dodge,  124  [J.  S.  388,  81  L.  ed.  458; 
Garr  v.  National  Security  Bank,  107  Mass.  45. 

To  a  bill  attempting  to  establish  a  trust  in  a 
deposit,  adverse  to  the  right  of  the  depositor, 
and  attacking  the  title  of  the  depositor  in  the 
deposit,  the  depositor  is  a  necessary  party,  and 
it  is  clear  that  all  persons  who  are  shown  by 
the  allegations  of  the  bill  to  make  claim  to  the 
proceeds  of  said  note  and  judgment,  or  to  be 
in  a  position  to  make  such  claim,  are  neces- 
sary parties  to  the  bill. 

Willianis  v.  Bankfiead,  86  U.  8.  19  Wall 
563,  22  L.  ed.  184. 

Therefore  the  justices  of  this  court  upon 
whose  check  alone,  at  least  until  a  better  title 
can  be  established  in  someone  else,  the  money 
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can  be  drawn  out,  are  necessary  parties  defend- 
ant to  this  suit. 

Wilson  V.  Bell  {*^T^e  Lottowanna"),  supra. 

The  order  under  which  the  money  was  paid 
into  the  registry  of  the  court  is  shown  by  the 
bill  to  have  been  made  in  a  suit  pending  in  the 
circuit  court,  of  which  that  court  had  juris- 
diction and  to  which  the  said  Gregory  was  a 
party,  and  a  party  over  whom  the  court  had 
Jurisdiction.  An  order  so  made  cannot  be  at- 
tacked or  impeached  collaterally,  but  con- 
cludes the  rights  of  the  party  until  it  is  reversed 
or  annulled  upon  a  direct  proceeding  brought 
for  the  purpose. 

Gunn  V.  Plant,  94  U.  S.  664,  24  L.  ed.  804; 
Herron  v.  Dater,  120  U.  8.  464,  30  L.  ed.  748. 

Messrs.  John  Lowell  and  Thomas  H. 
Talbot  for  Boston  Safe  Deposit  &  Trust 
"Company  et  al. 

Putnam,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

These  three  appeals  can  be  considered  to- 
0Bther.  The  >lerchants'  National  Bank  of 
Boston  is  a  place  of  deposit  of  moneys  paid 
into  the  circuit  court  of  the  United  States  for 
the  district  of  Massachusetts  under  a  standing 
order,  entered  on  May  21,  186b,  of  which  the 
following  is  a  copy: 

''Ordered,  that  the  Merchants' National  Bank 
of  Boston  be,  and  the  same  is  hereby,  desig- 
nated as  the  place  of  deposit  of  all  moneys 
paid  into  the  registry  of  the  circuit  court  of 
the  United  States  for  this  district;  and  that  all 
the  moneys  paid  into  the  registry  of  said  court 
be  deposited  by  the  clerk  in  said  bank,  to  the 
credit  of  the  said  circuit  court;  and  that  no 
moneys  so  deposited  be  drawn  or  paid  out 
excent  bv  the  order  of  the  court,  and  on  the 
checks  of  the  clerk  of  the  said  court,  approved 
by  one  of  the  justices  of  the  said  court;  and 
that  the  clerk  furnish  said  bank  with  a  certified 
copy  of  this  order." 

Being  a  general  order,  the  circuit  court  was 
bound  to  take  judicial  notice  of  it,  and  we 
must  therefore  treat  these  appeals  as  though  it 
had  been  put  into  the  record.  At  the  argu- 
ment some  criticism  was  made  of  the  expres- 
sion it  contains,  <*  moneys  paid  into  the  registry 
of  the  circuit  court,"  on  the  ground  that  it  had 
peculiar,  and  indeed  sole,  reference  to  monevs 
paid  in  on  the  equity  side.  Section  995  of  the 
He  vised  Statutes  reads  as  follows:  "All  mon- 
eys paid  into  any  court  of  the  United  States,  or 
received  by  the  officers  thereof,  in  any  cause 
pending  or  adjudicated  in  such  court,  shall  be 
forthwith  deposited  with  the  treasurer,  an 
assistant  treasurer,  or  a  designated  depositary 
of  the  United  States,  in  the  name  and  to  the 
credit  of  such  court;  provided,  that  nothing 
herein  shall  be  construed  to  prevent  the  delivery 
of  any  such  money  upon  security,  according  to 
agreement  of  parties,  under  the  direction  of 
the  court." 

This  was  enacted  after  the  order  was  entered, 
but  the  order  has  been  continuously  reco^rnized 
and  acted  on  by  the  court  as  answering  its  full 
requirements,  no  other  standing  depiositary 
having  been  designated.  In  view  of  this  fact, 
there  can  be  no  doubt  that  the  deposit  made  in 
that  bank,  and  in  controversy  in  two  of  these 
appeals,  must  be  regarded  as  made  under  the 
direction  of  the  circuit  court,  pursuant  to 
35  L.  R  A. 


the  requirements  of  the  statute,  and  that  it 
must  be  treated  as  the  fund  of  the  court,  as 
fully  as  though  it  were  in  the  personal  posses- 
sion of  its  clerk,  and  therefore  subject  in  all 
respects  to  its  summary  control  and  disposition, 
and  entitled  to  protection  in  all  imrticulars,  in 
order  that  it  may  be  free  at  all  times  for  such 
disposition.  Any  interference  with  it.  or  with 
the  bank  where  it  is  deposited,  or  attempt 
thereto,  which  would  embarrass  in  any  degree 
such  control  or  disposition,  or  harass  the  bank, 
or  put  it  to  expense,  by  reason  of  its  possessing 
the  fund,  unless  the  consent  of  the  circuit 
court  was  first  obtained,  would  amount,  on 
plain  principles  ofjaw,  to  an  implied  contempt, 
and,  if  persisted  in  undenitandingly,  to  an 
actual  one. 

The  fund  in  the  Merchants'  National  Bank 
was  originally  paid  into  the  common-law  side 
of  the  circuit  court,  in  satisfaction  of  a  judg- 
ment recovered  by  the  appellant  Jones  against 
one  Swift  on  a  note  of  $15,000;  but  by  an 
order  of  the  court  on  the  equity  side  it  was 
held  to  abide  the  result  of  an  equity  suit  in 
which  the  appellant  Gregory  was  the  com- 
plainant. An  order  was  entered  in  the  latter 
suit  as  follows: 

**Upon  the  petition  of  Mary  H.  Pike,  as  ex- 
ecutrix, filed  in  this  cause,  and  with  the  consent 
of  Swift  and  Butterfiold,  defendants  in  this 
cause,  and  of  Thomas  H.  Talbot,  attorney  for 
Charles  F.  Jones  in  the  suit  at  law  of  Jones  v. 
Hvoift,  No.  2.435  on  the  law  docket  of  this 
court,  it  is  ordered:  (1)  That  defendant  Stet- 
son filed  the  note  of  $15,000,  referred  to  in  the 
said  petition,  in  the  said  action  at  law  No. 
2,485,  of  Jones  v.  Swift.  (2)  That  upon  the 
entry  of  judgment  in  the  said  action  at  law 
said  Swift  be  directed  to  pay  into  the  registry 
of  this  court  the  amount  of  said  judgment  (but 
without  commissions,  by  consent  of  the  parties 
herein  named),  and  that  said  amount  be  held 
subject  to  the  rights  of  the  parties  claiming 
said  note,  and  to  abide  the  decision  of  the  court 
in  this  cause.  (8)  That  upon  the  payment  by 
said  Swift  into  the  registry  of  this  court  of  the 
amount  of  said  judgment,  an  order  of  satis- 
faction of  said  judgment  be  entered  of  record." 

It  is  claimed  that  Talbot,  thus  named,  was 
not  Jones's  attorney  for  the  purpose  of  the 
order,  if  at  all,  and  that  the  order  itself  was 
irregular  and  ineffectual.  But  it  is  wholly 
immaterial  in  these  appeals  whether  the  fund 
went  into  the  Merchants'  National  Bank  from 
the  law  side  of  the  court  or  from  the  equity 
side.  It  got  there  from  the  United  States  cir- 
cuit court  for  the  district  of  Massachusetts  as 
money  which  had  been  paid  into  court,  un- 
der the  sanction  of  the  statute  we  have  cited, 
and  of  the  order  of  court  already  set  out;  and 
it  was  held  by  the  bank  as  the  agent  and  repre- 
sentative of  the  court  for  that  purpose.  Noth- 
ing more  was  required. 

The  Boston  Safe  Deposit  &  Trust  Company 
was  never  a  standing  depositary  of  the  circuit 
court,  but  a  fund  was  deposited  there  in  pur- 
suance of  the  spirit  of  the  executive  language 
found  in  the  last  clause  of  §  995  of  the  Revised 
Statutes,  already  set  out.  The  same  appellant, 
Jones,  recovered  another  judgment  against  the 
same  Swift,  in  the  same  circuit  court,  for 
$24,926.90,  which  Swift  also  paid  into  court. 
In  the  bill  against  this  corporation,  as  also  in 
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his  bill  against  the  MerchaDts'  National  Bank, 
Gregory  alleges  that  Jones  was  only  a  nominal 
party  representing  Gregory's  interest.  This 
fund  was  paid  in  pursuant' to  an  order  of  the 
court  in  a  suit  at  law,  as  follows: 

"Execution  to  be  stayed  ten  days  to  give 
opportUDity  to  defendant  to  pa;^  amount  of 
Judgment  into  court  If  paid  in  money  to 
remain  in  court  subject  to  order  of  court/^ 

The  circumstances  under  which  the  fund  in 
the  Boston  Safe  Deposit  &  Trust  Company, 
which  fund  is  a  part  of  that  paid  into  court  m 
the  second  suit  against  Swift,  reached  that 
corporation,  appear  by  the  following  evidence 
of  appellant  Gregory,  found  in  the  record  of 
the  suit  at  bar  brought  by  him  against  it: 

Int.  It  appears  from  the  copj  of  record  in 
action  at  law  No.  2,682,  put  in  evidence  by 
you  in  this  case,  that  said  Swift,  on  the  6th  day 
of  January,  1887,  paid  into  court,  or  into  the 
hands  of  the  clerk  of  the  United  States  circuit 
court,  the  sum  of  $24,926.90  in  payment  of 
satisfaction  of  the  Judgment  previously  recov- 
ered against  bim  in  the  said  action  at  law  of 
Charles  F.  Jones.  Please  state,  if  you  can. 
what  became  of  that  money,  or  of  $24,000 
thereof,  and  where  the  said  $24,000  now  is. 

Ans.  Of  such  money  so  paid  into  court  by 
Swift,  $24,000  is  now  in  the  possession  of  the 
defendant  in  this  suit,  the  Boston  Safe  Deposit 
&  Trust  Company. 

Int.  What  agency,  if  any,  had  you  in  placing 
this  money  in  the  hands  of  the  defendant  cor- 
poration, and  for  what  reason  did  you  seek  to 
do  this? 

Ans.  My  attorney  and  counsel,  F.  A.  Brooks, 
applied  to  the  officers  of  the  defendant  corpo- 
ration to  get  them  to  consent  to  take  this  money 
on  deposit,  and  to  pay  interest  on  it  while  on 
deposit,  and  he  obtained  their  consent  to  do  so. 
He  then  applied  to  the  court  to  have  it  passed 
over  to  or  deposited  with  said  trust  company, 
and  it  was  done  by  order  or  permission  of  the 
court.  It  was  done  by  my  procurement,  and 
for  the  purpose  of  obtaining  interest  on  the 
money  during  the  pendency  of  the  controversy 
in  regard  to  Uie  ownership  of  the  note  upon  or 
under  which  the  Judgment  against  Swift  had 
been  recovered. 

Of  course,  the  proper  proof  of  an  order  of 
a  court  is  a  copy  of  the  order  itself;  but  no 
objection  has  been  made  on  this  score,  and 
there  is  no  doubt  about  the  facts  stated  by 
Gregory.  Therefore  the  fund  in  the  Boston 
Safe  Deposit  &  Trust  Company  consists  of 
moneys  which  had  been  paid  into  court,  and 
were  deposited  under  its  special  order  to  await 
litigation  then  pending.  This  deposit  was 
permissible  notwithstanding  the  statute,  but 
it  was  not  required  by  it;  so  it  has  only  the 
sanction  of  the  common  law.  But  there  arises 
from  this  no  distinction,  so  far  as  these  ap- 
peals are  concerned,  between  this  deposit  and 
that  in  the  bank;  as,  aside  from  certain  regu- 
lations of  statute  as  to  the  method  of  check- 
ing and  vouching,  the  latter  owes  its  protec- 
tion, and  the  method  of  its  disposition,  to  the 
same  rules  of  the  general  law  as  the  former. 
Independently  of  all  statutoir  provisions,  the 

Slain  and  well-known  principles  of  the  general 
iw,  especially  as  administered  in  equity,  fur- 
-^ish  sufficient  sanction  and  protection  to  each, 
L.R.  A. 


and  each  is  in  all  respects  declared  by  the 
law  to  be  as  exempt  from  the  process  of  the 
litigant,  without  the  consent  of  the  court  first 
ob&ined,  as  though  it  had  always  remained  in 
the  personal  custody  of  the  court's  immediate 
officials. 

Although,  in  response  to  the  propositions  of 
the  appellants,  we  have  thus  gone  into  the  de- 
tails showing  that  these  two  Funds  came  into 
the  custody  of  the  respective  depositaries  pur- 
suant to  orders  of  the  court,  yet  we  are  not 
to  be  understood  as  now  impeaching  the 
broad  proposition  that  the  essential  position 
would  be  in  all  respects  the  same  if  it  appeared 
only  that  the  funds  had  been  transferred  from 
the  court  to  the  depositaries  by  the  act  of 
the  clerk,  under  color  of  authority  from  the 
court,  so  long  as  the  act  of  the  clerk  remained 
without  any  disavowal  by  the  court.  The 
funds  having  been  thus  accumulated  in  the 
respective  depositaries,  the  appellants  conceiv- 
ing that  they  had  an  interest  therein  which 
had  not  been  adjudicated  to  them,  but  without 
obtaining  the  leaye  of  the  court  to  proceed 
against  Oiem  or  the  depositaries,  and  withoot 
any  petition  to  the  court  asking  leave  to  inter- 
vene in  the  usual  way.  filed  uiese  three  bills,, 
one  against  one  of  the  depositaries,  the  present 
clerk  of  the  circuit  court,  and  his  predecessor 
in  office,  one  against  the  same  depositary  and 
a  person  in  whose  favor  the  circuit  court  had 
decreed  an  interest  in  the  funds,  and  the 
third  against  the  oiher  depositary  and  also  the 
same  person  named  in  the  second.  Each  bill 
claims  title  to  the  respective  funds,  and  prays 
direct  relief  against  the  respective  deposita- 
ries in  the  particulars  that  they  may  respec- 
tively be  decreed  to  pay  the  respective  funds  to^ 
the  complainants;  and  the  complainants  took 
out  subpcenas  under  the  rule  and  served 
them,  as  in  the  case  of  any  litigious  bill  filed 
as  of  right. 

Our  attention  has  been  called  to  the  want 
of  parties,  but  we  prefer  to  put  our  decision 
on  such  grounds  as  will  protect  the  deposita- 
ries of  the  Federal  courts  in  this  circuit  from 
all  such  attempts  to  harass  them.  We  doubt 
not  these  bills  were  filed  entirely  in  conse- 
quence of  a  asealous  desire  to  seek  a  remedy 
for  a  supposed  right,  and  with  no  purpose  be- 
yond that.  Yet  the  occasion  requires  us  not 
to  state  at  large  why  proceedings  of  this  char- 
acter are  not  tolerated  by  the  law,  but  only 
to  declare  the  rule,  so  that  no  one  can  here- 
after excuse  himself  for  not  regarding  it.  The 
futility  of  all  such  bills  is  sufficient  to  defeat 
them,  because,  notwithstanding  the  pendency 
of  one  of  them,  the  court  having  control  of 
a  fund  may  order  the  entire  disposition  of  it 
summarily,  thus  leaving  nothing  for  the  bill 
to  act  on.  A  bill  which  can  reach  no  result 
except  by  staying  the  ordinary  and  rightful 
exercise  of  the  essential  functions  of  the  court 
is,  by  its  character,  so  futile  that  it  ought  to 
be  dismissed  for  that  reason  alone;  but  it  is 
enough  to  say  that  the  rule  that  bills  of  this- 
sort  will  not  be  tolerated  is  so  fundamental, 
and  so  necessary  to  the  full  exercise  of  judicial 
functions,  that  the  reasons  on  which  it  rests 
need  not  be  further  stated. 

iWe  have  now  covered  all  which  is  neces- 
sary to  the  decision  of  these  appeals,  but,  in 
view  of  the  earnest  arguments  of  the  com 
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plaiDsnts'  couDsel,  based  on  a  supposed  ground 
of  recovery  which  was  not  presented  to  us  on 
an  appeal  in  the  original  cause,  of  which  the 
pending  appeals  seem  in  some  way  to  be  out- 
growths, it  may  not  be  out  of  place  for  us  to 
observe  that,  if  we  were  to  permit  the  present 
bills  to  stand  so  far  as  concerns  the  objections 
we  have  considered,  and  were  to  assume  that 
in  other  respects  they  were  sufficient  to  put  in 
issue  the  propositions  which  have  been  argued 
to  us,  we  do  not  perceive  that  they  could  be 
e£feclual  to  give  the  complainants  the  relief 
they  desire.  In  the  principal  cause  referred 
to,  the  court  had  jurisdiction  of  the  parties 
and  the  subject- matter  of  the  controversy;  and 
the  judgment  therein  must,  therefore.be  taken 
as  conclusive,  in  the  absence  of  proceedings 
in  the  manner  pointed  out  in  the  authorities 


cited  in  our  opinion  passed  down  this  day  in 
Gregory  v.  Pike,  77  Fed.  Rep.  241.  If  a  suit- 
or, by  misfortune  or  mistake,  selects  what 
proves  to  be  the  weaker  grounds  on  which 
to  stand,  rather  than  the  stronger,  he  may, 
nevertheless,  be  concluded  by  the  result, 
which  may  thus  add  itself  to  the  many  in- 
stances in  which  counsel,  after  an  adverse  de- 
cision, disturb  themselves,  often  unnecessa- 
rily, with  the  reflection  that,  if  the  cause  had 
been  tried  on  different  lines,  defeat  would  not 
have  followed. 

In  each  case  there  will  be  entered  the  fol- 
lowing order:  The  decree  of  (he  Circuit  Court 
is  affirmed,  and  the  defendant  corporation  will 
recover  its  costs  in  this  court  against  the  ap- 
pellants. 


LOUISIANA  SUPREME  COURT. 


STATE  of  J  Louisiana,  ex  rel  Charles  A. 
BUTLER,  District  Attorney, 
tj. 
James  C.  MOISE,  Judge  of  the  Criminal  Dis- 
trict Court. 

(48  La.  Ann.  100.) 

*1«   Under  the  laws  and  jarispradenee 
of  the  state  of  Louisiana,  the  district  at- 

*HeadDotes  by  Watkiks,  J. 


tomey  for  the  parish  of  Orleans  has  not  the  ri^bt 
to  enter  a  ncKXt  prosequi  in  a  criminal  proceeding, 
after  the  conviction  of  the  accused  is  completed, 
by  the  final  disposition  of  all  declinatory  and  in- 
termediate pleas  and  motions,  and  the  pardoning 
power  of  the  governor  has  become  operative. 
8.  There  are  three  stages  in  a  criminal 
prosecution^  viz,:  The  inauguration  or  pre- 
liminary stage,  where  the  indictment  is  abso- 
lately  under  the  control  of  the  prosecuting  of- 
ficer; the  trial  of  the  cause  and  its  Incidents, 
during  which  the  court  has  control  and  the 


Note.— riie  power  of  a  public  prosecutor  to  dismiss  a 
prosecution. 

I.  The  origin  and  nature  of  the  power. 
II.  The  power  absolute,  when  and  where. 

a.  In  QeneraX. 

b.  After  verdict. 

III.  The  power' limited  by  the  wiU  of  the  court, 

when  and  wliere. 

IV.  The  court  may  advise,  but  cannot  compel  the 

exercise  of  thep(nver. 
V.  The  power  limited  by  tlie  wiUofthe  accused, 

when. 
VI.  The  p<iwer  exercised  toward  one  of  several. 

a.  For  the  purpose  of  qualifving  him  as  a 

vHtness  against  others. 

b,  WJien  ottiers  only  are  found  guilty. 
VII.  The  power  to  correct  the  indictment  or  in- 
formation by  dismissal  as  to  a  part. 

a.  When  it  coiitains  several  counts. 

b.  Wheyi  it  contains  only  one  count. 

VIII.  The  -power  absolute  after  new  trial  granted,  or 
appeal  taken. 
IX.  The  power  of  the  reviewing  court. 
X.  The  power  to  recall  the  dismissal  of  the  prose- 
cution. 

I.  The  origin  and  nature  of  the  power. 

For  the  prosecuting  officer  to  enter  upon  the  rec- 
ord in  a  criminal  case,  that  he  ''will  no  further 
prosecute"— noite  prosequi— is  a  very  ancient  prac- 
tice. Chief  Justice  Parsons,  in  Com.  v.  Wheeler,  2 
Mass.  172, 174,  says:  *'The  practice  of  entering  a 
nolle  prosequi  to  informations  is  very  ancient;  but 
to  Indictments  it  began  in  the  latter  end  of  the 
reign  of  Charles  II." 

The  practice  in  the  American  states  is  but  the 
•continuation  of  the  ancient  English  practice.  In 
England  the  attorney  general  has  power  to  make 
'35  L.  R.  A. 


the  entry  as  the  representative  of  the  Crown,  and 
thereby  at  once  to  stay  the  proceeding  in  any  in- 
dictment or  criminal  proceeding.  Reg.  v.  Allen, 
1  Best  &  S.  850,  9  Cox,  C.  C.  120,  81  L.  J.  M.  C.  N.  S. 
129, 8  Jur.  N.  8.  230,  5  L.  T.  N.  S.  636. 

II.  The  power  dbsolute,  tohen  and  where. 
a.  In  general. 

By  the  English  practice  the  entry  of  a  noUe 
prosequi  was  the  prerogative  of  the  attorney  gen- 
eral to  which  there  was  no  limitation  (except  in 
case  of  injury  from  unlimited  repetition.  King  v. 
Webb,  3  Burr.  1468,  1  W.  Bl.  160).  Chief  Justice 
Cockbum  in  Reg.  v.  Allen,  1  Best  &  8.  850,  9  Cox, 
C.  C.  120,  says:  '*It  is  the  undoubted  right  and 
power  of  the  attorney  general  as  the  representa- 
tive of  the  Crown,  in  matters  of  criminal  law,  to 
enter  a  nolle  prosequi  and  thereby  at  once  to  stay 
proceedings  in  a  criminal  suit  or  information:  and 
no  instance  has  been  cited,  nor  can%iny  be  found, 
in  which  the  court,  after  a  nolle  prosequi  had  been 
entered  by  the  attorney  general,  has  taken  upon 
itself  to  direct  such  proceedings  to  be  prosecuted." 

Reg.  v.  Dunn,  1  Car.  3c  K.  780,  holds  to  the  same 
rule. 

Elworthy  v.  Bird,  9  J.  B.  Moore,  430,  2  Bing.  258, 
and  Queen  v.  Mitchel,  3  Cox,  C.  C.  93,  recognize  and 
apply  the  rule  without  questioning  it. 

In  Rex  V.  Cranmer,  1  Ld.  Raym.  721, 12  Mod.  647, 
it  was  held  that  a  noIZe  prosequi  could  not  be  en- 
tered on  motion  of  the  clerk  of  the  court  for  leave 
so  to  do  in  the  absence  of  the  consent  of  the  attor- 
ney general. 

This  principle  may  be  more  firmly  fixed  in  the 
mind' of  the  reader  by  a  comic  story  told  by  Lord 
Campbell,  who  says  that  Chief  Justice  Holt,  having 
committed  one  John  Atkins  of  a  brotherhood  of 
swindlers,  to  take  his  trial  for  seditious  language. 
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power  of  the  prosecutiiisr  officer  is  suspended: 
the  period  between  the  verdict  of  the  Jury  and 
sentence  by  the  court,  when  the  pardoning 
power  supervenes. 

(December  21,  1805.) 

APPLICATION  for  a  writ  of  mandaflius  to 
compel  defendant  to  permit  to  be  filed  a 
nolle  prmequi  in  a  criminal  proceeding  in  his 
court  in  wbicti  a  verdict  against  defendant  had 
been  found.     Denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lionel  Adams,  with  Mr.  Charles 
A.  Butler,  District  Attorney,  for  relator: 

Respondent  contended  in  his  return  as  fol- 
lows: 

A  nolle  prosequi  in  criminal  practice  is  a 
declaration  of  record  from  the  le^al  represent 
ative  of  the  government  that  be  will  no  fur- 
ther prosecute  the  particular  indictment  or 
some  designated  part  thereof. 

Bishop,  Crim.  Proc.  §  1887;  16  Am.  &Eng. 
Enc.  Law,  5.  709;  Whart.  Crim.  PI.  &  Pr. 
§  388;  Bouvier,  Nolle  Ptoseqviy  1  Archbold, 
Crim.  Pr.  &  PI.  p.  316;  Pom.  Crim.  L.  notes. 

To  be  effective  it  must  be  put  on  record. 

Whart.  Crim.  PI.  &  Pr.  §  888.  and  author- 
ities cited  in  note  8;  United  States  v.  Corrie, 
Brun.  Col.  Cas.  697. 

The  district  attorney  has  no  right,  power,  or 
authority  to  have  a  nol,  pros,  entered  in  any 
case  of  guilt  as  to  a  felony  without  the  consent 
of  the  court. 

State  V.  Homsby,  8  Rob.  (La.)  589,  41  Am. 
Dec.  814;  State  v.  Brown,  8  Rob.  (La.)  568; 
State  V.   Costello,    11   La.  Ann.   384;    United 


States  V.  Carrie^  svpra;  Confiscation  Cases,  74 
a.  S.  7  Wall.  457,  19  L.  ed.  197;  Rev.  Stat. 
§  990;  Whart.  PI.  &  Pr.  6  383,  note  6.  p. 
270;  Apgar  v.  Woolsion,  48  N.  J.  L.  65;  SUiie 
V.  Hiekling,  45  N.  J.  L.  154;  State  v.  Oartey, 
42  Conn.  282;  People  v.  McLeod,  1  Hill.  877,  37 
Am.  Dec.  328;  United  StaUs  v.  Schumann,  2 
Abb.  (U.  8.)  528,  7  Sawy,  439:  Com.  v.  GilU4- 
pie,  7  8erg.  &  R.  469.  10  Am.  Dec.  475;  Ag- 
nevo  V.  Cumberland  County  Comrs.  12  8erg.  & 
R.  94;  Doyai  v.  StaU,  70  Ga.  184. 

There  are  states,  in  which  a  custom,  amount- 
ing ncarlv  to  law,  requires  the  consent  of  the 
court  and  others.  While  the  prosecuting  offi- 
cer practically  acts  on  his  own  responsibility, 
the  court  claims  the  right  to  control  him  if  it 
chooses. 

Bishop,  Crim.  Proc.  §  1889;  Anonym&us,  1 
Va.  Cas.  139;  State  v.  Moody,  69  N.  C,  529; 
State  Y.  Thompson,  8  Hawks  (N.  C.)  613:  Ez 
parte  Donaldson,  44  Mo.  149;  State  v.  McComh. 
18  Iowa.  48;  Statham  v.  Slate,  41  Ga.  507: 
United  States  v.  SUmeU,  2  Curt.  C.  C.  153; 
Mount  V.  StaU,  14  Ohio.  295, 45  Am.  Dec.  542; 
Bakers.  State,  12  Ohio  St.  214;  Agnewy.  Cum- 
berland County  Comrs.  supra;  WiUingham  v. 
State,  14  Ala.  539;  State  v.  Oartey,  supra; 
State  V.  Dunham,  9  Ala.  76;  WiUiamsT.  State, 
57  Ga.  478;  State  v.  Struble,  71  Iowa,  11;  Stat^ 
V.  Hiekling,  45  N.  J.  L.  152. 

The  judicial  control  begins  after  impanel- 
ment  and  swearing  of  the  jury. 

The  word  "conviction"  signifies  the  finding 
of  the  jury,  by  verdict  that  the  defendant  is 
guilty. 

Bishop,  Statutory  Crimes,  §348,  note  7;  4  Bl. 


another  of  them  named  Lacy,  called  at  the  house 
of  the  chief  Justice  to  see  him.  The  eervaot 
answered:  **My  lord  is  unwell  to-day.  and  cannot 
see  company."  Lacy  then,  in  a  very  solemn  tone, 
said:  **Aoquaint  your  master  that  I  must  see  him, 
for  I  brin?  a  messaire  to  him  from  the  Lord  God." 
The  chief  Justice  havinfr  ordered  Lacy  in  and  de- 
manded his  business  was  thus  addressed:  **1  come 
to  you  a  prophet  from  the  Lord  God,  who  has  sent 
me  to  thee  and  would  have  thee  ^rant  a  nolle 
prosequi  for  John  Atkins,  his  servant,  whom  thou 
hast  sent  to  prison."  Chief  Justice  Holt  then  re- 
plied: '*Thou  art  a  false  prophet  and  a  lyinff  knave. 
If  the  Lord  God  had  sent  thee,  it  would  have  been 
to  the  attorney  general,  for  he  knows  that  it  be- 
loDflreth  not  to  the  chief  Justice  to  arrant  a  noIZe 
pniseqiii;  but  I,  as  chief  Justice,  can  grant  a  war- 
rant to  commit  thee  to  bear  him  company."  This 
was  immediately  done,  and  both  prophets  were 
convicted  and  punished.  3  Lives  of  the  Chief  Jus- 
tices (Campbell),  59. 

In  the  AmA'ican  states  the  practice  is  far  from 
uniform.  Few  states  have  undertaken  to  follow 
the  English  rule  entirely.  Some  have,  by  statute, 
made  it  possible  for  the  prosecuting  officer  to  enter 
a  nolle  prosequi  only  by  consent  of  the  court;  other 
states,  by  long  practice  only,  may  be  said  to  have 
established  the  rule  that  the  consent  of  the  court 
must  be  obtained  at  a  certain  stage  of  the  proced- 
ure and  for  certain  purposes.  Other  states  still 
have  countenanced  the  practice  without  having 
laid  down  any  rule  .regarding  it. 

A  case  that  has  been  more  relied  upon  than  any 
other  is  that  of  Com.  v.  Tuck.  20  Pick.  856,  and  for 
that  reason  it  more  nearly  eml>odies  the  American 
rule  of  law  and  practice.  It  holds  that  there  are 
three  periods  in  which  a  m>I7e  prosequi  may  t>e  en- 
tered,—before  the  Jury  are  impaneled,  while  the 
case  is  before  the  Jury,  and  after  the  verdict.  In 
the  first  it  is  clear  that  a  nolle  pi-osequi  may  be  en- 
85  L.  R.  A. 


tered  by  the  prosecuting  officer;  but  when  the  Jury 
is  impaneled  for  the  trial,  the  defendant  acquirea 
new  rights  which  the  court  will  protect.  He  is  en- 
titled to  a  verdict  which  will  be  a  bar  to  further 
prosecution,  and  a  7U)Uepm8e<7ui  will  not.  In  this 
stage  a  nolle  prosequi  cannot  be  entered  without 
his  consent.  [Seefn/ra,  III..  V.]  After  a  verdict  a 
no/,  pros,  cannot  operate  to  injure  the  defendant* 
and  there  is  no  doubt  of  the  authority  of  the  at- 
torney to  enter  it  [As  to  this,  see  further,  infra^ 
II.  b.]  The  power  to  enter  a  nol.  pros,  is  held  by 
the  attorney  genet  al  virtute  officii.  He  exerts  it 
upon  his  official  responsibility.  The  court  has  no 
right  to  interfere  with  its  exercise. 

Following  this  case,  it  Is  further  held.  In  Com.  v 
V.  Wheeler,  2  Mass.  172,  that  *'the  power  of  enter- 
ing a  nolle  prosequi  is  to  be  exercised  at  the  discre- 
tion of  the  attorney  who  prosecutes  for  the  gov- 
ernment, and  for  its  exercise  he  alone  is  responsi* 
ble.  .  .  .  Certainly  the  court  are  not  legally  com- 
petent to  give  any  advice  on  this  subject." 

The  case  of  Com.  v.  Smith,  96  Mass.  10,  relying 
upon  the  two  cases  last  above  cited,  says  that  it  can 
hardly  t)e  deemed  an  open  question  that,  after  the 
indictment  has  k)een  found  and  returned  into  court, 
and  before  any  proceedings  have  been  had  thereon* 
the  attorney  for  the  government  has  authority  to 
enter  a  nol.  pnts.  on  the  indictment.  **The  exercise 
of  such  an  authority  is  not  only  in  conformity  to 
the  ancient  and  uniform  practioe  in  the  courts  of 
this  commonwealth,  but  it  has  t)een  distinctly  rec^ 
ognized  by  this  court  as  being  reasonable  and 
proper,  and  not  inconsistent  with  the  legal  rights 
of  the  defendant." 

Still  following  the  doctrine  before  laid  down,  it 
is  said  in  Com.  v.  Scott,  121  Mass.  83,  that  ^t>ef  ore  the 
Jury  is  impaneled,  or  after  conviction,  a  nolle  pro- 
»tqui  may  t)e  entered  without  the  assent  of  the  de- 
fendant, but  not  during  the  trial." 

The  United  States  circuit  court  sitting  In  Maasa- 


1695. 
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Com.  862: 1  Bisbop,  Crim.  Proc.  g§  252.  253;  1 
Bishop,  Crim.  L.  903;  United  States  v.  Gilbert, 
2  Sumn.  19;  State  v.  Overton,  77  N.  C.  485; 
Statey.  Appleichite,  75  N.  C.  229;  York  County 
V.  Valhousen,  45  Pa.  872;  Com.  v.  Lockioood, 
109  Mass.  823,  12  Am.  Rep.  609:  Blair  y.  Com. 
26  Gratt.  850:  Williams  v.  United  States,  12 
Ct.  CI.  192;  Slate  v.  Valentine,  7  Ired.  L.  225; 
Com.  V.  Williamson,  2  Va.  Cas.  211;  Skinner 
V.  Perot,  1  Ashm.  57;  State  v.  Fuller,  1  Me- 
Cord,  L.  118;  Beg.  v.  Faderman,  4  New  Sess. 
Cas.  161,  Temp.  &  M.  286,  1  Den.  C.  C.  565; 
Co.  Litt.  890*;  Burgess  v.  Boetefeur,  8  Scott, 
N.  R.  194;  suite  Y.  Anderson,  5  Harr.  (Del.) 
493;  UniUd  States  v.  Watkinds,  6  Fed.  Rep. 
158;  PeapU  v.  Goldstein,  82  Cal.  432;  Blair  v. 
Com.  25  Gratt.  857. 

If  the  jurv  find  him  guilty,  he  is  then  to  be 
convicted  of  the  crime  whereof  he  stands  in- 
dicted. 

4  Bl.  Com.  862;  Bishop,  Crim.  Proc.  §  252; 
King  v.  Morgan,  Bulst.  84;  Anonymous,  Jenk. 
Cent.  219,  2  Dyer,  179a,  pi.  42;  King  v.  Keat, 
1  Salk.  103,  12  Mod.  102,  5  Mod.  288. 

There  may  be  a  pardon  after  yerdict  and  be- 
fore  sentence 

Com.  V.  Mash,  7  Met.  472;  State  v.  FuUer,  1 
McCord,  L.  118;  Duncan  v.  Com.  4  Serg.  &R. 
449:  Blair  v.  Com.  25  Gratt,  850;  Com.  v. 
Lockwood,  109  Mass.  828,  12  Am.  Rep.  699; 
State  V.  Alexander,  76  N.  C.  281.  22  Am.  Rep. 
675;  State  v.  Nichols,  26  Ark.  74,  7  Am.  Rep. 
600;  Slate  v.  Dyches,  28  Tex.  535;  StaU  v. 
Vion,  12  La.  Ann.  688;  State  y.  Wilson,  14  La. 
Ann.  450. 

Though  an  accomplice  is  called  as  a  witness. 


and  makes  a  clean  breast,  and  exhibits  all  the 
facta  in  the  case,  however  criminatory,  he  is 
not  in  law  entitled  to  pardon.  His  claim  for* 
pardon  depends  exclusively  on  executive  dis- 
cretion. 

Whart.  Crim.  PI.  &  Pr.  §  586;  Com.  v. 
Broxcn,  108  Mass.  422;  Com.  v.  Woodside,  105. 
Mass.  594;  State  v.  Lyon.  81  N.  C.  600,  81 
Am.  Rep.  518;  2  Starkie,  Ev.  4th  Am.  ed.  15;: 
Roscoe,  Crim.  Ev.  9th  Am.  ed.  597:  Ex  parte 
Wells,  59  U.  S.  18  How.  812,  15  L.  ed.  424; 
United  States  v.  Ford  ("  Whisky  Cases"),  99  U. 
8.  594,  25  L.  ed.  899;  State  v.  Graham,  41  N. 
J.  L.  15,  82  Am.  Rep.  174;  Rex  v.  Lea.  Russ.  & 
R.  C.  C.  861;  Rex  v.  Brunton,  Id.  454. 

The  indictment  is  not  defective,  and  Bier  is- 
a  competent  witness  under  the  law,  even 
though  convicted  with  or  without  sentence. 

Act  29,  1886;  State  v.  Mack,  41  La.  Ann. 
1079;  State  Y.  Brownson,  42  La.  Ann.  186;  SlaU 
V,  McManus,  Id.  1194. 

Mr.  Richard  H.  Browne,  for  respond- 
ent: 

Where  an  accomplice  discloses  facts  tending 
to  the  discovery  of  crime,  he  is  not  by  reason, 
of  that  fact  entitled  to  complete  discharge,  but 
the  usage,  lenity,  and  practice  of  the  courta 
are  that  he  should  be  made  to  testify  openly 
and  publicly,  after  which  he  has  an  equitable 
title  to  recommendation  to  executive  clem- 
ency. 

King  v.  Rudd,  1  Cowp.  831, 1  Leach,C.  L.  115; 
8  Hawk.  P.  C.  note  8,  p.  582;  8  Russell,  Crimes, 
9th  Am.ed.  pp.  596-598;  2  Starkie,  Ev.  4th  Am. 
ed.  p.  15;  Roscoe, Crim.  Ev.  9th  Am.ed.  597;  Ex 
parte  WeUs,  59  U.  S.   18  How.    807,   15  L. 


ohueetts,  recogoiEes  this  rule  Id  United  States  v. 
Stowe]1.2Curt.  C.  C.  153,  170.  See  further,  ii^ra, 
III.,  V. 

Followioff  the  cases  of  Com.  v.  Tuck,  and  Com. 
V.  Wheeler,  /mpra,  the  case  of  State  v.  Tufts,  56  N. 
H.  137.  holds  that  the  power  of  the  prosecutinfir  offi- 
cer is  held  viHuit  officii;  that  be  executed  it  on  bis 
own  responsibility,  and  the  court  has  no  right  to  in> 
terfere  with  its  exercise;  but  it  will  take  care  that 
it  shall  not  operate  to  the  prejudice  of  the  defend- 
ant's rifrhts;  that  he  is  to  exercise  the  power  at 
his  own  discretion  and  for  its  exercise  be  alone  is 
responsible,  and  the  court  further  says  that  **\f  an 
extreme  case  should  arise,  as  where  it  is  made  to  ap- 
pear to  the  court  that  the  prosecutinfr  officer  Is  act- 
ing corruptly,  the  court  will  be  justified  in  refus- 
ing to  permit  a  nol.  pros,  to  be  entered,  until  the 
public  authorities  could  remedy  the  evil;  and  for 
corruption  in  office  he  will  be  subject  to  impeach- 
ment." 

In  State  v.  Smith,  49  N.  H.  155, 6  Am.  Rep.  480,  it 
was  held  that  the  prosecuting  officer  has  control  of 
the  criminal  docket,  and  may  issue  a  nolle  prosequi 
without  reference  to  the  will  of  any  complainant 
or  prosecutor,  and  cites  the  English  and  Massachu- 
setts cases  to  sustain  this  doctrine. 

In  State  v.  Smith,  67  Me.  328,  after  a  demurrer  to 
an  indictment,  and  after  Joinder  in  demurrer,  and 
before  the  hearing  of  the  argument,  the  attorney 
general  was,  by  the  court,  permitted  to  withdraw 
the  demurrer,  and  then  by  special  leave  of  court  to 
enter  a  twl.  pros,  as  to  the  courts  demurred  to.  He 
then  joined  in  the  demurrer  and  the  demurrer  was 
overruled.  This  was  held  to  be  proper,  the  court 
saying:  **It  is  well  settled  that  the  attorney  gen- 
eral may  enter  a  nolle  prosequi  to  the  whole  or  any 
part  of  an  indictment  against  the  objection  of  the 
respondent,  either  before  a  Jury  is  impaneled,  or 
after  verdict.  ...  It  may  be  entered  at  any  time 
pending  a  plea  in  abatement,  demurrer,  or  motion 
85  L.  R.  A. 


in  arrest  of  Judgment.  If  the  indictment  was  in- 
sufficient for  the  cause  specified,  the  objection  wa8> 
removed  by  the  noUe  jyrosequV* 

While  trying  a  case  in  Illinois,  the  United  SUtes- 
circuit  court  said:  **Abandonment  of  the  prosecu- 
tion before  the  defendant  Is  put  upon  his  trial  is 
the  undoubted  right  of  the  prosecuting  attorney."' 
United  States  v.  Shoemaker.  2  McLean.  114.  See 
further,  infra,  V. 

In  the  trial  of  a  case  in  California  the  United 
States  circuit  court  held  that  until  the  trial  is  com- 
menced the  attorney's  authority  is  absolute  over  in- 
dictments. He  can  enter  a  nolle  prosequi  without 
consent  of  the  court.  He  can  do  this  before  the 
arraignment  of  the  accused,  or  after  issue  Joined., 
any  time  till  the  Jury  is  impaneled.  United  States 
V.  Schumann,  7  Sawy.  439. 

In  Louisiana  it  was  early  said  that  "upon  a  view 
of  all  the  authorities  bearing  upon  this  question  we- 
are  satisfied  that  at  all  stages  of  a  criminal  prosecu- 
tion before  a  Jury  is  impaneled  the  attorney  gen- 
eral possesses  an  arbitrary  control  over  bis  indict- 
ments, and  that  he  may  enter  a  nolle  prosequi  as  to 
them  at  pleasure  without  *^he  consent  ot  the  court., 
or  of  the  accused,  and  not  run  counter  to  the  fifth 
article  of  the  Amendment  to  the  Constitution  of  the 
United  States."  State  v.  Homsby,  8  Rob.  (La.)  583. 
41  Am.  Deo.  314.  This  rule  has  never  been  ques- 
tioned. Farrar  v.  Steele.  31  La.  Ann.  640:  State  v. 
Patemo.  43  La.  Ann.  514;  State  v.  Brown,  8  Rob.  (La.> 
666;  State,  Butler,  v.  Moisb. 

'*To  enter  a  noUe  prosequi  is  an  authority  un- 
questionably appertaining  to  the  attorney."  Mer- 
win  V.  Huntington,  2  Conn.  909. 212. 

In  Alabama  it  is  said  that  *Ut  was  the  right  of  the 
solicitor,  certainly  at  any  time  before  the  trial  was 
commenced,  whether  a  demurrer  had  been  inter- 
posed or  not  with  the  consent  of  the  court  [with- 
out passing  upon  the  pending  demurrer],  to  enter- 
a  nol.  pros,  as  to  either  count  in  the  indictment,. 
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ed.4  21;  Phillips,  £v.  ed.(  1886,  86;  Bishop, 
Crim.  Proc.  2d  ed.  ^  1076;  United  States  v.  Ford 
("  Whiffky  Case^\  99  U.  S.  604,  25  L.  ed.  408; 
Com.  V.  Knapp,  10  Pick.  476,  20  Am.  Dec.  534. 

The  power  lodged  in  the  chief  executive  to 
pardon  after  conviction  (under  ceitain  limita- 
tions) is  operative  after  verdict  and  before  sen- 
tence. 

Const,  art.  66,  art.  9;  Bishop,  Statutory 
•Crimes,  §  348;  United  States  v.  Watkinds.  6 
Fed.  Rep.  158;  Bishop.  Crim.  Proc.  §  252: 
Bishop,  Crim.  L.  §§  900-902;  State  v.  Vion,  12 
La.  Ann.  688;  State  v.  Wilson,  14  La  Ann.450; 
Rev.  Stat.  1870.  §§  1000, 1001,  1005-1007,  Act 
29,  1890,  §  1. 

Under  art.  5,  Constitution  of  1879,  Bier 
•could  plead  his  conviction  in  this  ease  in  bar 
of  a  second  prosecution  for  the  same  offense. 

An  absolute  pardon  is  one  which  frees  the 
criminal  without  any  condition  whatever.  It 
goes  to  the  offense.  A  not.  pros,  merely  goes 
to  the  indictment  and  not  to  the  offense. 

Com.  V.  Wheeler,  2  Mass.  172;  Bouvier,  Nolle 
Prosequi,  %  3. 

But  the  nol.  pros,  in  this  case,  under  our 
system,  would  have  the  effect  of  a  pardon,  and 
hence  cannot  be  used  for  any  such  purpose. 

Const,  art.  66. 

Messj's.  M.  J.  Cunninffham*  Attorney 
General,  and  E.  Howard  McCaleb  also 
for  respondent. 

Watkins,  J.,  delivered  the  opinion  of  the 
•court: 

The  grounds  upon  which  the  relator  de- 
mands relief  are  best  stated  in  the  phraseology 


of  his  own  petition,  which  we  reproduce  in  its 
entirety,  to  wit.,  viz,  : 

To  the  Honorable  the  Chief  Justice  and  Asso- 
ciate Justices  of  (he  Supreme  Court  of  the 
State  of  Louisiana: 

The  petition  of  the  state  of  Louisiana,  on  the 
relation  of  Charles  A.  Butler,  district  attorney 
for  the  parish  of  Orleans,  wiih  respect  repre- 
sents: That  there  is  now  pending  before  section 
B  of  the  criminal  district  court  for  the  parish 
of  Orleans,  of  which  the  Honorable  James  C. 
Moise  is  the  presiding  judge,  a  certain  prosecu- 
tion, entitled  ''No.  23,012,  State  of  Louisiana 
versus  Henry  Bier,  Indictment  for  Perjury," 
which  said  prosecution  has  been  duly  allotted 
to  section  B  of  said  criminal  district  court,  and 
of  which  the  said  court  has  jurisdiction.  Tour 
relator  further  avers  that  said  Henry  Bier,  after 
having  been  duly  arraigned  and  having  pleaded 
to  said  indictment,  was  duly  put  upon  his  trial 
in  said  section  B  of  said  criminal  district  court, 
presided  over  bv  said  Honorable  James  C. 
Moise,  upon  said  indictment  for  perjury,  and 
was  duly  convicted  by  a  jury  impaneled  and 
sworn,and  that  subsequently,  upon  motion  of 
said  Henry  Bier,  a  new  trial  was  asked  for  and 
refused.  Your  relator  further  avers  that  sub- 
sequently, to  wit,  on  the  23d  day  of  November, 
1895,  no  judgment  having  yet  been  pronounc- 
ed upon  said  Henry  Bier,  by  reason  of  the 
verdict  of  the  jury,  hereinabove  stated,  upon 
said  indictment,  your  relator,  in  furtherance  of 
the  ends  of  public  justice,  presented  to  the 
Honorable  James  C.  Moise,  judge  of  said  sec- 
tion B  of  said  criminal  district  court,  the  said 


thereby  electiner  to  proceed  alone  on  the  renialninff 
count."    Wooster  v.  State,  56  Ala.  217. 

Lacey  v.  State,  58  Ala.  885,  sustains  and  follows 
the  rule  thus  laid  down. 

Id  New  Jersey  It  is  said  that  **at  common  law  only 
the  attorney  general  could  exercise  the  power,  and 
in  doing  so  was  beyond  the  power  or  control  of  the 
•court.  .  .  .  And  here,  there  being  no  statute 
upon  the  subject,  the  power  is  still  reposed  in  the 
attorney  general  or  the  several  prosecutors  of  the 
pleas,  who,  for  this  purpose,  stand  in  his  place  as 
the  state's  representative."  State  v.  Hickllag,  46  N. 
J.  L.  162. 

In  North  Carolina,  in  State  v.  Thompson,  3 
Hawks  (N.  C.)  618,  the  court  says:  "It  seems  from 
the  authorities  cited  (not  shown  in  the  report)  that 
the  attorney  general  has  a  discretionary  power  to 
enter  a  noUe  pratfcquU  for  the  proper  exercise  of 
which  he  is  responsible.  We  know  of  no  case 
where  the  court  has  interfered  with  the  exercise  of 
this  power,  though  they  certainly  would  do  so  if  it 
were  oppressively  used." 

In  other  cases  the  rule  had  theretofore  been  fol- 
lowed without  question.  State  v.  McNeill,  3  Hawks 
KN.  C.)  183;  State  v.  Thornton,  13  Ired.  L.  266. 

The  same  rule  is  followed  In  South  Carolina.  State 
V.  BIyth,  1  Bay,  166;  State  v.  M'Kee,  1  Bail.  L.  661,  21 
Am.  Dec.  499;  State  v.  Haskett,  3  Hill,  L.  95,  Riley, 
L.97. 

In  Mississippi  it  was  held,  in  Clarke  v.  State, 
23  Miss.  261,  that  "  it  was  a  matter  entirely  discre- 
tionary with  the  district  attorney  who  had  the 
power  to  enter  a  nolle  prosequi  or  quash  the  indict- 
ment, if  he  saw  fit  to  do  so,  until  the  defendant  was 
arraigned  and  put  upon  his  trial  on  that  indict- 
ment." 

In  Pennsylvania  it  is  said  that  "the  nolle  prosequi 
is  never  the  act  of  the  court,  but  of  the  attorney 
4reneral."  Agnew  v.  Cumberland  County  Comrs. 
<^5  L.  R.  A. 


12  Serg.  &  R.  94.  This  was  on  a  ^question  of  costs 
against  the  county  for  witnesses  where  the  docket 
entry  had  been  "on  application  of  the  prosecuting 
attorney,  a  nolle  prowqui  was  entered,  with  the  con- 
sent of  the  court,  county  for  costs."  It  was  held 
not  to  be  a  Judgment  of  the  court,  and  that  the 
county  was  not  liable  for  the  costs. 

It  was  said  in  this  case,  although  that  was  not 
necessary  to  the  decision,  that  the  power  of  the 
attorney  general  to  enter  a  nolle  prosequi  on  an  in- 
dictment for  perjury  was  taken  away  by  Pa.  act 
March  29, 1819. 

In  New  York  the  power  of  the  attorney  general 
is  absolute  as  at  common  law,  but  the  power  of  the 
district  attorney  has  been  limited.  People  v.  Mc- 
Lcod,  25  Wend.  483, 1  Hill.  377,  37  Am.  Dec.  828.  See 
ijifra.  III. 

The  dismissal  of  proceedings  before  Justices  of 
the  peace  or  commissioners  of  United  Statc«  courts 
when  no  indictments  have  been  found  or  informa- 
tions filed  is  not  considered  her^.  The  present 
subject  is  limited  to  the  power  to  enter  a  noUe  prim- 
equi  in  prosecutions  on  indictment  or  information. 

b.  After  verdict. 

In  Com.  V.  Tuck.  20  Pick.  356,  it  is  said  as  to  the 
entry  of  a  nolle  prosequi  after  verdict  that  this 
practice  has  prevailed  without  objection  for  many 
years,  and  the  court  proceeds  to  say:  "  The  power 
Is  found  to  be  highly  useful,  if  not  necessary,  to 
the  due  administration  of  criminal  law.  Many 
cases  may  occur  in  which  its  exercise  would  be  very 
beneficial.  It  may  be  discovered  after  verdict  that 
the  defendant,  though  convicted,  is  really  innocent. 
It  may  become  important  to  use  him  as  a  witness." 
The  court  also  says:  "After  a  verdict  of  guilty  is 
rendered  the  defendant  is  to  be  sentenced  on  mo- 
tion of  the  attorney  general;  and  we  have  no  doubt 
of  his  authority  to  enter  a  nolle  prosequi  after  ver- 
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•court  then  being  duly  opened  and  in  session,  a 
formal  OQotion  to  nolle  prosequi  the  said  pend- 
ing prosecution  of  the  State  of  Louisiana  v. 
Ilejiry  Bier,  and  for  and  on  behalf  of  the  state 
of  Louisiana,  declared  that  he  would  no  further 
prosecute  the  said  cause,  which  said  motion 
your  relator  was  duly  authorized  and  em- 
powered to  present  by  virtue  of  the  power  in 
him  vested  by  law  as  district  attorney  for  the 
parish  of  Orleans,  and  respectfully  asked  that 
said  motion  be  filed  and  spread  upon  the  minutes 
of  said  court,  and  that,  in  obedience  thereto,  a 
n<^le  prosequi  be  entered  in  said  cause,  and  that 
said  Henry  Bier  be  discharged  without  day; 
and  that  thereupon  the  said  Hon.  James  C. 
Moise,  judge  as  aforesaid,  directed  an  entry  to 
be  made  on  the  minutes  of  said  court  refusing 
to  permit  the  filing  of  said  motion  at  this  time, 
and  fixing  Tuesday,  November  26,  as  the  date 
for  the  hearing  of  evidence  in  the  matter. 

Your  relator  further  avers  that  on  the  said 
26th  day  of  November,  1895,  the  said  Hon. 
James  C.  Moise,  judge  of  section  B  of  said 
criminal  district  court,  the  said  court  being  then 
duly  opened  and  in  session,  proceeded  to  take 
evidence  in  said  matter,  after  having  first 
•overruled  a  formal  objection  interposed  by 
your  relator  on  behalf  of  the  state  of  Louisiana, 
to  the  effect  that  said  evidence  was  irrelevant 
to  the  issue  before  the  court,  and  therefore  in- 
admissible: and  after  the  hearing  of  said  evi- 
dence, the  court  refused  to  order  the  filing  of 
said  motion,  or  the  spreading  of  the  same  upon 
the  minutes,  and  the  making  of  the  same  part 
of  said  record.  Your  relator  further  avers  that 
notwithstanding  that  said  motion  was  couched 


in  respectful  language,  and  otherwise  unobjec- 
tionable in  form,  and  that  no  judgment  had  as 
yet  been  pronounced  upon  said  Henry  Bier  by 
reason  of  the  verdict  of  the  jury  upon  said  in- 
dictment, and  that  it  was  the  duty  under  the 
law  of  said  judge  to  direct  the  fifing  of  said 
motion  and  the  spreading  of  the  same  upon  the 
minutes,  and  to  make  the  same  part  of  said 
record,  whatever  mi^ht  be  his  subsequent  action 
thereon,  he  has  arbitrarily  and  unwarrantably 
refused  to  allow  the  said  motion  to  be  filed  or 
to  be  spread  upon  the  minutes;  thereby  deny- 
ing to  your  relator,  on  behalf  of  the  state  of 
Louisiana,  the  exercise  of  a  legal  and  oflftcial 
right. 

Your  relator  annexes  hereto  a  copy  of  said 
motion  presented  by  him  as  district  attorney 
for  the  parish  of  Orleans  to  the  said  Hon. 
James  C.  Moise,  judge  of  section  B  of  said 
criminal  district  court,  together  with  all  the  ex- 
hibits attached  to  said  motion,  as  well  as  cer- 
tified copies  of  the  minutes  of  said  court  of 
November  23,  and  26, 1895,  and  makes  the  same 
part  of  this  petition.  Your  relator  further 
avers  that  due  notice  was  served  verbally  in 
open  court  upon  the  said  Hon.  James  C.  Moise, 
judge  as  aforesaid,  notifying  said  judge  of 
your  relator's  intention  to  apply  to  the  honor- 
able the  supreme  court  for  a  writ  of  mandamus 
in  said  matter.  Wherefore,  the  premises  and 
annexed  afi9davit  considered,  your  relator 
respectfully  prays  that  a  writ  of  mandamus 
issue,  directed  to  the  Hon.  James  C.  Moise, 
judge  of  section  B  of  the  criminal  district 
court  for  the  parish  of  Orleans,  ordering  and 
commanding  him  to  direct  the  filing,  spreading 


diet.  It  cannot  operate  to  the  injury  of  the  defend- 
ant. If  the  indictment  is  sufBcient,  this  act  of  the 
attorney  areDeral  saves  him  from  the  sentence  of 
the  law.  If  it  be  insufficient,  it  can  do  him  no  harm, 
for  no  Judffraent  could  be  rendered  upon  the  indict- 
ment and  so  it  would  not  bar  another  indictment." 

But  it  should  be  noticed  that  the  court  in  this  case 
was  considerinK  the  power  of  the  attorney  freneral 
to  enter  a  nolle  proftetfai  as  to  a  portion  of  an  indict- 
ment only,  for  the  purpose  of  sustaininsr  a  convic- 
tion, and  was  not  consideringr  a  case  of  the  entire 
dismissal  of  the  prosecution.  In  the  main  case  of 
■  State,  Butlbr,  v.  Moise  this  distinction  is  care- 
fully noted.  The  court,  after  referring  to  Com.  v. 
'  Tuck,  9upra,  and  other  cases  in  which  ditla  had 
been  expressed  in  favor  of  the  power  of  the  attor- 
ney general  to  enter  a  nolle  prnftqui  after  verdict, 
said  that  in  none  of  these  cases  "was  the  whole  in- 
dictment quashed  or  the  convicted  defendant  re- 
leased. On  the  contrary,  the  noUe  prosequi  was  em- 
ployed in  each  of  those  cases  for  the  express  pur- 
pose of  discharyrinfr  one  or  more  counts  of  the  re- 
spective indictments  so  that  the  conviction  of  the 
defendants  on  other  counts  should  be  placed  be- 
yond the  peradventure  of  doubt.  It  has  never  been 
recofrnlzed  in  this  court  as  a  means  of  securing  par- 
don for  the  convicted  defendant." 

So  far  as  the  power  to  enter  a  nolle  prosequi  after 
verdict  is  considered  with  reference  to  its  exercise 
for  the  mere  correction  of  an  indictment  in  order 
to  sustain  a  conviction  it  1j  illustrated  by  the  deci- 
sions in/ra,  VII. 

The  main  case  of  State,  Butler,  v.  Moise  seems 
to  be  the  pioneer  case  on  the  precise  question  of 
the  power  of  the  attorney  for  the  prosecution  to 

•  dismiss  the  entire  indictment  after  a  verdict  of 
guilty  has  been  rendered. 

This  would  be  sutwtantially  equivalent  to  an  ex- 

•  ercise  of  the  -executive  power 'to  pardon. 


How  far  the  exercise  of  clemency  to  a  convicted 
person  can  be  shown  by  the  legislature  instead  of 
by  the  executive  may  be  seen  by  reference  to  the 
note  to  Singleton  v.  SUte  (Fla.)  84  L.  R.  A.  251. 

ni.  The  power  limited  by  the  wUl  of  the  courts  when 
and  where. 

It  is  said  in  New  York  that  because  the  common- 
law  power  of  the  attorney  general  had  been  dele- 
gated to  district  attorneys  in  nearly  everything 
pertaining  to  indictments  and  other  criminal  pro- 
ceedings local  to  their  respective  counties,  *'the 
legislature  finding  the  power  in  so  many  bands  and 
fearing  its  abuse,  .  .  .  provided  that  it  should 
not  thereafter  be  lawful  for  any  district  attorney 
to  enter  a  7iolle  pntsequi  upon  any  indictment,  or  in 
any  other  way  discontinue  or  abandon  the  same 
without  leave  of  the  court  having  Jurisdiction  to 
try  the  offense  charged."  People  v.  McLeod,  26 
Wend.  483,  672,  1  Hill,  377.  37  Am.  Dec.  328. 

In  the  case  of  Moulton  v.  Beecher,  1  Abb.  N.  C. 
193,  234,  also  briefly  reported  in  8  Hun,  100,  in  de- 
termining whether  there  was  an  allegation  of  the 
determination  of  a  criminal  proceeding  when  the 
complainant  had  averred  "that  the  prosecution 
thereof  has  been  terminated  in  plaintiff's  favor  by 
the  entry  of  a  mMe  prosequi,  on  motion  of  the  dis- 
trict attorney  of  the  county  where  the  Indictment 
was  pending  and  triable,  and  with  leave  of  the 
court,"  the  court  took  occasion  to  say:  **  The  dis- 
trict attorney  acts  for  the  people  in  criminal  cases* 
except  that  he  must  have  leave  of  the  court  to  en- 
ter the  noUe  prosequi."  This,  although  dictunu  in- 
dicates the  correct  practice. 

In  Georgia  by  a  provision  of  the  Code  the  public 
prosecutor  is  not  permitted  to  dismiss  the  prosecu- 
tion without  the  concurrence  of  the  court.  Stat- 
ham  V.  State,  41  Ga.  507;  Durham  v.  State,  9  Ga.  306; 
Newson  v.  State,  2  Ga.  60. 


35  L.  R  A. 
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upon  the  minates,  and  making  part  of  the  I 
record  in  the  case  of  the  State  of  LouiHana  y. 
Henry  Bier,  No.  23.012  of  the  docket  of  the 
said  criminal  district  court,  the  motion  herein- 
above referred  to,  so  that  the  said  motion,  when 
so  filed  and  spread  upon  the  minutes,  shall  be 
considered,  taken,  and  held  to  be  part  of  the 
record  in  said  cause;  and  relator  prays  for  all 
such  further  orders,  aid,  and  relief  as  may  be 
needful  in  the  premises. 

Chas.  A.  Butler,  District  Attoniey, 
Parish  of  Orleans. 

It  will  be  perceived  that  the  gravamen  of 
the  relator's  complaint  is  that.  Henry  Bier 
having  been  indicted  for  perjury  in  the  court 
presided  over  by  the  respondent,  a  verdict  of 
guilty  having  been  rendered  by  the  jury  of 
trial,  and  a  motion  for  new  trial  having  been 
overruled,  he  tendered  in  open  court  a  formal 
motion  to  nolle  prosequi  the  case,  as  a  pend- 
ing prosecution,  and  "declared  that  he  would 
no  further  prosecute  the  said  cause;"  that  he 
was  duly  authorized  and  empowered  to  present 
said  motion,  and,  upon  presenting  same,  he 
"respectfully  asked  that  said  motion  be  filed 
and  spread  upon  the  minutes  of  said  court,  and 
that,  in  obedience  thereto,  a  nolle  progequi  be 
entered  in  said  cause,  and  that  said  Henry  Bier 
be  discharged  without  day:  .  .  .  that  there- 
upon the  [respondent]  directed  an  entry  to  be 
made  on  the  minutes  of  said  court  refusing  to 
permit  the  filing  of  said  motion  at  that  time,  and 
fixed  a  different  day  for  the  hearing  of  evi- 
dence in  the  matter;"  that,  after  hearing 
evidence,   the   respondent   refused   to   order 


the  filing  of  said  motion,  or  the  spreading  of  the 
same  upon  the  minutes,  or  the  making  the 
same  a  part  of  the  record. 

Having  made  the  foregoing  statement  of  the 
facts,  as  disclosed  by  the  record,  relator  makes 
the  further  averment  as  characterizing  bis 
right  to  enter  a  nolle  pro»egui,  and,  to  that  end, 
to  have  the  written  motion  filed  and  spread 
upon  the  minutes  of  the  respondent's  court,, 
viz,:  "Your  relator  further  avers  that  not- 
withstanding the  aforesaid  motion  was  couched 
in  respectful  language,  and  otherwise  unobjec- 
tionable in  form,  and  that  no  judgment  has  as 
yet  been  pronounced  upon  said  Henry  Bier  by 
reason  of  the  verdict  of  the  jury  upon  said  in* 
dictment,  .  .  .  [the  respondent]  has  arbitra- 
rily and  unwarrantably  refused  to  allow  said 
motion  to  be  filed  or  to  be  spread  upon  the 
minutes  of  his  court."  To  his  petition  the  re- 
lator annexes  the  motion  to  noUe  prosequi^ 
which  was  tendered,  and  the  filing  of  which 
was  by  respondent  declined.  It  is  of  the  fol- 
lowing purport  substantially,  viz.:  That  rela- 
tor comes  mto  court,  in  the  case  of  State  v. 
Henry  Bier,  No.  23,012,  and  '*giws  the  court  here 
to  underetand  and  be  informed  that,"  for  certain 
causes  and  reasons  therein  recited  as  being  sat- 
isfactory to  himself,  "he  now  enters  a  nolle 
prosequi"  in  the  aforesaid  cause,  '*and  prays 
that  said  Henry  Bier  he  discharged  wi^out 
doy."    (Our  italics.) 

It  is  quite  evident  that  the  relator  assumed 
the  right,  under  the  circumstances  related,  to 
act  independently  of  the  respondent,  and  enter 
a  nolle  prosequi  upon  his  own  motion:  particu- 
larly in  view  of  the  fact  that  his  offer  to  file 


Other  cases  have  applied  the  rule  without  ques- 
tioninff  It.  Doyal  v.  State,  70  Oa.  134:  Williams  v. 
State.  57  6a.  478;  Reynolds  v.  State,  3  6a.  53. 

Id  California  the  statute  provides  that  **any  tinae 
before  the  defendants  have  Kone  into  their  de- 
fense'* on  application  of  the  district  attorney,  the 
court  may  direct  any  defendant  to  be  discharflred 
from  indictment,  that  he  may  be  used  as  a  witness, 
etc.  People  V.Indian  Peter,  48  Gal.  250.  See  further, 
as  to  noUe  prosequi  for  the  purpose  of  using  the  ac- 
cused as  a  witness,  infra,  VI. 

It  was  provided  by  the  Alabama  Penal  Code  1846, 
chap.  8, 6  11,  that  **  it  shall  be  lawful  for  the  solicitor 
with  leave  of  the  court  to  enter  a  nolle  protiegui  at 
any  time  fc)efore  the  Jury  retire  and  prefer  another 
indictment  .  .  .  where  defendant  will  not  con- 
sent." The  case  of  State  v.  Dunham,  9  Ala.  76,  rec- 
oflmized  the  statutory  rule,  and  the  case  of  Willing- 
ham  V.  State,  14  Ala.  539,  applied  it  against  the  will 
of  the  defendant. 

Chief  Justice  Elliott  in  Halloran  v.  State,  80  Ind. 
586,  says:  '*  In  nearly  all  of  the  states  the  officer 
prosecuting  the  pleas  of  the  state  has  a  right  to  en- 
ter a  ndlU  prosequi  at  any  time  before  the  accused 
is  actually  in  Jeopardy,  without  leave  of  the  court. 
.  .  .  Our  statute,  however,  changes  this  rule;  it 
requires  that  leave  of  court  be  obtained."  Nolle 
prt)ti€qui  after  Joepardy  is  equivalent  to  acquittal. 

In  State  v.  Davis,  4  Blackf .  345,  after  testimony  on 
both  sides  had  been  given,  the  attorney  asked  leave 
to  enter  a  nolle  prosequi,  and  the  court  overruled 
the  motion. 

In  Virginia,  in  1803,  the  general  court,  consisting 
of  five  judges,  unanimously  decided  '*that  the  dis- 
trict court  attorney  has  not  a  right  to  enter  a  nolle 
prottequi  in  any  case  without  the  consent  of  the 
court  first  had."  Anonymous,  1  Va.  Cas.  139.  And 
in  Lindsay  v.  Com.  2  Va.  Cas.  845,  the  attorney  for 
the  commonwealth  entered  a  nol.  pro*.;  but  nothing 
is  said  in  the  case  about  the  consent  or  the  right. 
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In  Vermont,  in  State  v.  Roe,  12  Vt.  93.  while  up- 
holding the  doctrine  first  stated  In  State  v.  I.  S.  S., 
1  Tyler  (Vt.)  178,  the  court  said:  "The  right  of  the 
government  attorney  to  enter  a  nc^e  prosequi  is 
suspended  when  trial  com mences  to  the  J ury.  After 
that  the  power  is  to  be  exercised  only  by  permis- 
sion of  the  court.  The  court  In  granting  permission 
will  exercise  its  Judicial  discretion.  If  the  case  ap- 
pear a  clear  one  for  the  respondent,  the  court  wilt 
not  give  the  permission,  as  he  is  entitled  to  a  verdict 
of  acquittal.  If  the  case  appear  against  the  ac- 
cused, he  can  have  no  objection  to  a  nolle  pro9equi.'* 

Again,  in  State  v.  Champeau,  52  Vt.  313,  36  Am. 
Rep.  754,  the  supreme  court,  while  speaking  more 
particularly  of  the  effect  of  the  dissolution,  said: 
"This  rule,  so  long  recognized  as  the  law  and  fol- 
lowed as  a  rule  of  practice  in  the  county  courts, 
has  our  approval." 

The  United  States  circuit  court  of  South  Carolina, 
in  1860,  in  the  case  of  United  States  v.  Corrie,  Brun. 
Col.  Cas.  686,  held  that  the  court  cannot  com- 
pel the  attorney  of  the  United  States  to  proceed 
where  be  does  not  desire  to  do  so,  yet  since,  to  he 
effectual,  a  noUe  prosequi  must  be  entered,  and  since 
it  cannot  t>e  entered  without  consent  of  the  court, 
it  seems  that  a  noL  pros,  cannot  be  entered  without 
consent  of  the  court— which  was  in  this  case  re- 
fused, the  court  giving  as  a  reason  that  the  attorney 
of  the  United  States  did  not  desire  it  of  his  own  dis- 
cretion, but  by  the  discretion  of  the  President  [or 
his  agent,  the  Attorney  6eneral  of  the  United 
States],  and  not  for  the  purpose  of  abandoning  the 
prosecution,  but  to  prepare  the  way  for  other  pro- 
ceedings which  in  their  practical  operation  over- 
rule and  set  aside  a  judgment  of  the  court  that  it, 
and  not  the  Federal  court  of  another  state,  bad 
Jurisdiction. 

In  a  state  court  in  the  same  state  in  the  case  of 
State  v.  Howard,  15  Rich.  L.  274,  when  the  case  was- 
called  for  trial  the  solicitor  asked  leave  to  enter  a 
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his  motion  was  accompanied  with  the  declara- 
tion **that  he  would  no  further  prosecute  the 
said  cause;"  and  the  allegation  of  the  motion 
was  that  "he  ^ives  the  court  to  understand  and 
be  informed  that  he  now  enters  a  Tiolle  prose- 
qui, and  prays  that  said  Henry  Bier  be  dis- 
charged without  day."  It  was  his  intention 
and  expectation  that  the  motion,  once  it  was 
filed  and  spread  upon  the  minutes  of  respond- 
ent's court,  would  take  effect  immediately,  and 
irrevocably  operate  an  absolute  discharge  of 
Bier,  and  leave  nothing  to  be  thereafter  done 
but  the  performance  of  the  purely  ministerial 
duty  of  releasing  him  from  confinement  and 
settmg  him  at  liberty,  and,  this  duty  not  hav- 
ing been  performed  by  the  respondent,  recourse 
could  be  had  to  mandamus.  The  respondent's 
return  makes  a  similar  showing  as  to  the  con- 
dition of  the  record  in  the  case  of  State  v. 
Henry  Bier,  and  he  thereto  annexes  a  certified 
copy  of  the  indictment  against  the  defendant, 
and  extracts  from  the  minutes  of  his  court, 
showing  its  exact  status  at  the  date  the  relator 
tendered  his  motion  to  discharge  the  defendant 
on  a  nolle  proseqvi.  Referring  to  the  circum- 
stances under  which  the  relator's  application 
was  made,  and  the  character  of  relator's  mo- 
tion to  enter  a  nolle  prosequi,  the  respondent 
says  that  'it  will  be  observed  that  this  docu- 
ment does  not  ask  leave  of  the  court  for  its  fil- 
ing, nor  that  it  be  spread  upon  the  minutes  of 
the  court;  the  contention  of  the  district  attor- 
ney being  that  the  entry  of  a  Twlle  prosequi  was 
not  subject  to  jjudiclal  control  [and J  that  he  had 
an  absolute  right  to  enter  the  nolle  prosequi. 
.  .  .  And  the  document  was  drawn  in  this  form. 


presumably  to  accentuate  and  give  force  to  this 
idea."  Regarding  the  district  attorney's  mo- 
tion in  this  light,— and  this  supposition  of  the 
respondent  is  entirely  justified  by  the  declara- 
tion of  that  officer,  made  contemporaneously 
with  his  proposal  to  ent^r  a  nolle  prosequi,  and 
by  the  averments  of  his  petition  herein, — he 
declares  in  his  return  "that  a  nolle  prosequi  in 
criminal  proceedings  is  a  declaration  of  record 
from  the  legal  representative  of  the  govern- 
ment, that  he  will  no  further  prosecute  a  par- 
ticular indictment,  .  .  .  and  that,  to  be  effect- 
ive, it  must  be  put  of  record;"  that  "the 
district  attorney  has  no  right,  power,  or  au- 
thority to  have  a  nolle  prosequi  entered,  in  any 
case  of  guilt  as  to  a  felony,  without  the  consent 
of  the  court;"  and  that  "it  is  universally  con- 
ceded that  the  judicial  control  begins  after 
impinelment  and  swearing  the  jury."  He 
further  returns  that  as,  under  article  66  of  the 
Constitution,  the  pardoning  power  is  lodged  in 
the  governor,  "after  conviction,"  upon  a  rec- 
ommendation of  the  board  of  pardons,  the  re- 
lator bad  not,  at  the  stage  of  the  proceedings 
indicated,  the  power  or  authority  to  release  a 
convict,  and  for  a  prosecuting  officer  to  assume 
such  a  power,  even  with  the  consent  of  the 
court,  would  be  usurpation  on  the  part  of  the 
judiciary.  "If  the  court  has  the  power  to 
protect  the  constitutional  rights  of  the  prisoner 
under  article  ^ve  (5).  it  has  the  power  to  preserve 
the  constitutional  prerogative  of  the  governor 
under  article  sixty-six  (^).  During  the  course 
of  a  criminal  trial,  the  court  will  see  that  both 
provisions  of  the  Constitution  are  protected 
from  encroachment  [and]  preserved  from  vio- 


nolle  prosequi  and  to  irlve  out  an  Indictment,  which 
was  grranted,  the  counsel  for  the  defense  not  ob- 
Jectingr. 

In  North  Carolina,  in  the  case  of  State  v.  Moody, 
09  N.  C.  629,  the  court  holds  that  "the  rule,"  as  to 
the  entry  of  a  nolle  prosequi  in  this  state  *Mb  that  it 
is  within  the  control  of  the  court,  but  it  is  usually 
and  properly  left  to  the  discretion  of  the  solicitor." 

And  in  Pennsylvania  it  was  held,  in  Com.  v.  Sey- 
mour, 2  Brewst.  (Pa.)  567.  that  a  noUe  prosequi  may, 
by  consent  of  the  court,  be  entered  after  the  Jury 
are  sworn. 

In  Tennessee,  pending  examination  of  the  first 
witness,  the  indictment  was  discovered  to  be  in- 
valid and  the  attorney  greneral  entered  a  nolle 
prosequi  as  to  that  indictment  and  with  the  consent 
of  the  court  proceeded  to  indict  anew.  The  de- 
fendant objected  and  took  the  case  up,  and  on  re- 
view the  court  said:  **A  nolle  prosequi  entered  with 
the  assent  of  the  court,  even  after  the  jury  is  im- 
paneled and  proof  heard,  where  the  indictment  is 
bad  does  not  operate  as  an  acquittal,  as  there  was 
no  legal  Jeqpardy."  Walton  v.  State,  3  Sneed.  687. 

[It  is  the  fact  that  the  legal  arraignment  of  the 
prisoner  constitutes  "jeopardy"  which  entitles  the 
accused  to  the  verdict  in  order  that  he  may  not  be 
again  so  held,  or  that  causes  a  nolle  prosequi  at  that 
stage  of  the  case  to  be  equivalent  to  a  verdict  of 
**not  guilty."  The  "effect  of  entering  a  nolle  prose- 
qui'^ however,  will  be  the  proper  subject  of  a  fu- 
ture note  in  this  series.] 

In  another  Tennessee  case  the  defendant  was 
convicted  of  selling  liquor  contrary  to  the  statute. 
The  legislature  of  the  state  then  passed  a  resolu- 
tion not  to  fine,  etc.,  under  the  act  which  created 
the  liability,  and  the  judge  vacated  the  judgment. 
The  attorney  general  took  the  case  up,  and  the  re- 
viewing court  said:  "After  conviction  the  gov- 
ernor may  pardon,  but  before  conviction  the  attor- 
ney general  and  the  court  are  the  only  power  that 
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can  discharge  without  acquittal,  and  this  by  noUe 
prosequi."  State  v.  Flemlnir,  7  Humph.  153,  46  Am. 
Dec.  73. 

In  Ex  parte  Donaldson,  44  Mo.  149,  a  motion  to 
discharge  was  made  by  the  defendant,  was  contin- 
ued, and  then  argued;  but  before  judgment  there* 
on,  the  attorney  entered  a  nolle  prosequi  to  which 
the  defendant  objected  and  took  the  case  up  for  re- 
view. The  reviewing  court  held  that  the  attorney 
had  a  right  to  so  enter  the  nol.  pros,  with  the  assent 
of  the  court  at  any  time  before  the  prisoner  was 
put  upon  his  trial. 

While  it  is  true  that  an  indictment  after  it  passes 
under  the  control  of  the  court,  may  not,  by  long, 
established  practice  in  this  state,  be  discharged  by 
the  prosecutor  without  the  consent  or  under  the 
advice  of  the  court,  an  order  in  most  cases  is  read- 
ily granted  on  request  of  the  prosecuting  officer. 
States  V.  Hickling,  45  N.  J.  L.  168. 

Following  the  principle  of  the  Bnglish  common 
law,  that  the  attorney  general  possessed  the  power 
to  discharge  a  prosecution,  by  being  the  represent- 
ative of  the  Crown,  it  would  seem  that  the  chief 
executive  of  the  state,  being  the  fountain  head  of 
the  power,  can  control  his  representative,  the  at- 
torney general.  In  fact  it  is  said  in  United  States 
V.  Corrie,  Brun.  Col.  Cas.  097,  that,  "although  no 
so  declared  by  any  law.  It  has  been  regarded  as 
proper  that  the  President  of  the  United  States 
should,  upon  considerations  of  public  policy,  at 
least  in  such  public  prosecutions  as  affect  the  do- 
mestic tranquillity  or  foreign  relations  of  the 
United  States,  interfere  in  criminal  cases  and  cause 
their  abandonment.  But  this  right  is  exercised 
only  to  put  an  end  to  such  prosecutions,  and  to  dis- 
charge the  accused;  never  to  change  the  proceed- 
ings or  the  place  of  trial." 

In  the  ease  of  United  States  v.  Phillips,  31  U.  S.  6 
Pet.  776,  8  L.  ed.  578,  the  President  of  the  United 
States  had  ordered  a  noUe  prosequi  to  be  entered. 
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latioD.  RespoDdent  afiirms  that,  afler  the|yer- 
diet  of  the  jury,  the  pardoning  power  alone 
can  release  the  prisoner,  and  this  he  now  pro- 
poses to  show,"— citing  authoriiies.  After 
summarizing  the  authorities,  and  applying 
them  to  the  issues  raised,  the  respondent  sets 
out  his  reasons  in  extenso  in  support  of  the 
impolicy  of  permitting  the  district  attorney  to 
enter  a  noUe  prosequi  at  a  stage  of  the  procieed- 
ings  when  its  entrj  would  operate  a  discharge 
of  the  defendant,  if,  in  law,  he  had  the  right  to 
do  so. 

These  proceedings  present  to  this  court  for 
consideration  and  judgment  two  questions: 
First.  Whether  a  district  attorney  has  the 
power  conferred  upon  him,  by  law,  to  enter  a 
nolle  prosequi,  with  or  without  the  consent  of 
the  court,  in  a  criminal  case,  after  the  jury  of 
trial  has  rendered  a  verdict  of  guilty,  and  a 
new  trial  has  been  applied  for  and  refused, 
though  no  formal  Judgment  of  the  court  has 
been  signed  and  no  sentence  has  been  pro- 
nounced. Second.  If,  as  matter  of  law,  the 
district  attorney  has  not  the  right,  at  such 
stage  of  proceedings,  to  enter  a  nolle  prosequi 
which  will,  of  his  own  motion,  discharge  the 
accused  from  custody,  has  he  the  legal  right 
to  have  such  motion  to  nolle  prosequi  filed 
among  the  records  in  such  cause,  and  spread 
upon  the  minutes  of  the  court,  against  the  will 
of  the  judge  presiding  at  the  trial?  The  dis- 
trict attorney,  as  relator,  contends  for  the 
affirmative  of  both  propositions;  while  the  dis- 
trict judge,  as  respondent,  contends  for  the 
negative  of  both.  The  first  proposition  over- 
shadows^the  second.    It  is  a  new  question  in 


our  jurisprudence,  and  one  of  incalculable  im- 
portance, not  only  to  the  accused,  but  to  the 
administration  of  public  justice.  As  its  deter- 
mination seems  to  raise  a  question  of  constitu- 
tional power  and  jurisdiction,  that  issue  must 
be  disposed  of  first;  it  being,  as  above  out- 
lined, whether  relief  could  be  afforded  the  de- 
fendant by  the  court  and  the  district  attorney, 
or  by  the  governor  alone,  upon  recommenda- 
tion of  the  board  of  pardons. 

1.  Article  66  of  the  Constitution  of  1879  pro- 
vides: "The  governor  shall  have  power  to 
grant  reprieves  for  all  offenses  against  the 
state,  and,  except  in  cases  of  impeachment  or 
treason,  shall,  upon  recommendation  in  writ- 
ing of  the  lieutenant  governor,  attorney  gen- 
eral, and  presiding  judge  of  the  court  before 
which  conviction  was  had,  or  of  any  two  of 
them,  have  power  to  grant  pardons,  commute 
sentences  and  remit  fines  and  forfeitures  after 
conviction.  In  cases  of  treason  he  may  grant 
reprieves  until  the  end  of  the  next  session  of 
the  general  assembly,  in  which  body  the 
power  of  pardoning  is  vested."  To  determine 
when  the  grant  of  power  conferred  upon  the 
governor  by  that  article  may  be  exercised  de- 
pends upon  the  proper  interpretation  of  the 
phrase  "after  conviction,"  which  is  therein 
employed.  If  it  signifies  simply  the  verdict  of 
a  jury  convicting  the  accused  of  the  crime 
charged  against  him  in  the  indictment,  the 
view  of  the  respondent  is  correct;  but.  if  it  be 
necessary  that  a  judgment  of  the  court  pro- 
nouncing sentence  should  be  formally  signed 
in  order  that  there  be  a  conviction,  the  conten- 
tion of  the  relator  is  correct    It  is  but  reason- 


whlch  was  done— the  case  as  reported  shows  noth- 
ing  further  that  is  relevant  in  this  conaection. 

Perceiving  that  an  injury  miffht  arise  from  an 
unlimited  number  of  dissolutions.  Lord  Mansfield 
and  the  whole  court  said  in  King  v.  Webb,  1  W.  Bl. 
460.  3  Burr.  1468.  '*  There  can  be  no  such  rule,  that« 
when  a  man  is  indicted  for  an  infamous  offense, 
the  prosecutor  is  entitled  to  come  into  court,  and 
quash  his  indictment  as  often  as  he  pleases;  it  may 
be  ad  iiijlnitum.  The  court  will  see  that  no  mis- 
chief or  oppression  ensues,  before  they  will  grant 
leave  for  that  purpose." 

IV'.  The  court  may  advise,  but  cannot  compel,  the 
exercise  of  the  power. 

In  the  case  of  State  v.  Bugg,  6  Rob.  (La.)  63,  the 
triai  court  thought  it  possessed  the  power  to  con- 
trol the  state,  and  entered  Judgment,  notwithstand- 
ing the  district  attorney  bad  entered  a  nolle  pro- 
fCQui,  The  reviewing  court  held  that  *'the  state, 
like  all  other  plaintiffs,  has  the  undoubted  right  to 
dismiss  all  suits  brought  by  it:  and  this  is  in  the 
discretion  of  the  attorney  who  prosecutes  for  it, 
and  who  is  in  possession  of  all  the  facts  which  ren- 
der the  dismissal  of  the  suit  advantageous  to  the 
state." 

Peremptory  power  does  not  reside  in  the  court 
to  discbarge  the  Indictment  in  whole  or  In  part. 
The  court  may  advise  the  attorney  to  dissolve  the 
indictment  when  in  its  Judgment  the  public  inter- 
est or  rights  of  the  defendant  require,  and  it  is  not 
to  be  presumed  that  such  oflBcer  will  refuse  to  exer- 
cise his  power  to  enter  a  JwUe  prosequi  upon  such 
suggestion  from  the  court.  State  v.  Hickling,  45 
N.  J.  L.  152. 

In  State  v.  McLane,  31  Tex.  260,  it  was  held  that 
the  Judge  has  no  more  right  to  conduct  a  criminal 
case  than  a  civil  case,  but  that  he  may,  if  he  choose, 
85  L.  R.  A. 


make  a  suggestion  to  the  district  attorney  that  a 
dismissal  would  be  advisable. 

It  is  said  in  Com.  v.  Andrews,  2  Mass.  409,  that  the 
court  will  never  counsel  the  entering  of  a  nolle 
prosequi  except  at  the  instance  of  the  counsel  for 
the  government. 

And  in  Com.  v.  M'Monagle,  1  Mass.  517,  a  nttlU 
prosequi  was  entered  by  recommendation  of  the 
court,  because  the  indictment  charged  the  break- 
ing of  a  "store,"  when  the  statute  made  it  an  of- 
fense to  break  a  "shop." 

In  the  case  of  State  v.  Mathews,  88  Mo.  125,  it  is 
indicated  that  in  that  state  the  court  cannot  com- 
pel an  entry  of  a  nolle  prosequi  so  that  one  of  the 
prisoners  may  be  used  as  a  witness.  Further,  as  to 
"witnesses,"  see  infra^  VI.  a. 

The  court  has  power  to  enter  a  noUe  jtrosequi  to  an 
indictment,  even  In  a  state  where  the  statute  pro- 
vides that  the  district  attorney  shall  not  enter  a 
tu)l.  pros.^  except  by  consent  of  the  court.  Such  a 
statute  is  in  derogation  of  the  common  law,  and 
has  been  strictly  construed  as  not  giving  the  power 
to  the  court  to  enter  a  fioUe  prosequi  of  Its  own  mo- 
tion or  to  compel  it  to  be  done,  as  well  as  in  not 
taking  the  absolute  power  from  the  attorney  gen- 
eral. People  V.  Bennett,  49  N.  Y.  137, 141:  People  v. 
McLeod.  25  Wend.  483,  672,  1  Hill.  377,  37  Am.  Dec. 
328. 

As  to  the  power  of  the  reviewinir  court,  see 
infra,  IX. 

In  Com.  V.  Hart,  149  Mass.  7,  a  police  court  n«rf. 
pros' d  a  defendant  and  discharged  the  complaint. 
It  was  held  that  this  amounted  to  an  acquittal,  and 
that  it  was  not  really  a  nolle  prosequi,  as  that  could 
be  entered  only  by  a  prosecuting  attorney. 

The  court  directed  a  nolle  prosequi  to  be  entered 
for  the  crime  of  rape,  and  that  a  trial  be  had  for 
assault  only  in  the  case  of  People  v.  Porter,  4  Park. 
Crim.  Kep.  524.    But  while  the  nolle  prosequi  was 
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able  to  assume  that  the  judicial  and  legislative 
interpretations  which  have  been  placed  upon 
like  terms  occurring  in  statutes  of  the  state  and 
decisions  of  this  court  should  be  applied  to 
such  terms  in  the  organic  law,  and  that  sim- 
ilar terms  employed  in  other  articles  of  the 
same  instrument  may  be  consulted  in  order  to 
test  and  determine  the  purpose  had  in  view  by 
the  framers  of  that  instrument. 

On  looking  into  our  statutes,  we  find  some- 
thing which  will  throw  light  upon  the  ques- 
tion. For  instance,  it  is  said :  **  And  whenever 
the  jury  shall  return  a  verdict  qualified  as 
aforesaid,  the  person  convicted  shall  be  sen- 
tenced," etc.  Rev.  Stat.  ^  1000.  Again:  "If 
final  judgment  has  been  rendered  upon  any  in- 
dictment, ...  an  appeal  may  be  taken  on 
behalf  of  the  accused  from  such  judgment,  re- 
turnable to  the  supreme  court,  as  in  civil 
cases."  Id.  ^  1001.  Again:  *'The  judges  of 
the  several  courts  ...  are  hereby  authorized 
and  empowered  to  sentence  all  persons  under 
fifteen  years  of  age  convicted  of  crimes,"  etc. 
Id.  §  1006.  Again:  ''In  all  cases  when  per- 
sons convicted  of  crimes  shall  be  sentenced  to 
death,"  etc.  Id.  ^  1007.  Again:  "Persons 
in  confinement,  under  a  judgment  of  convic- 
tion in  a  criminal  prosecution  from  which  an 
appeal  has  been  taken,  shall  have  the  right  to 
make  it  returnable,"  etc.  Id.  §  1905.  And, 
finally,  the  statute  which  fixes  the  fees  of  the 
district  attorney  for  the  parish  of  Orleans  em- 
ploys this  language,  i?wr.  .*  *  *For  each  conviction 
on  which  the  accused  is  finally  sentenced;" 
and  "that  he  shall  not  be  paid  his  fee  or  com- 
mission until  the  sentence  has  become  final 


on  appeal."  Act  No.  29  of  1890,  ^1.  All  of 
these  statutes  seem  to  lead  to  the  supposition 
that  "conviction"  is  a  stage  of  the  proceed- 
ings which  precedes  the  judgment  or  sentence 
of  the  court,  and  that  the  latter  serves  merely 
as  the  basis  of  an  appeal  or  execution,  and 
not  to  enlarge  the  verdict  or  aid  in  the  de- 
termination of  the  guilt  of  the  accused.  To 
illustrate:  In  case  of  an  acquittal  by  a  jury 
there  is  no  judgment  signed;  yet,  in  the 
event  of  a  future  prosecution  for  the  same 
oflfense,  the  record  would  furnish  complete 
proof  of  the  plea  of  autrefois  acquit;  and 
this  would  be  equally  true  of  autrefois  con- 
vict. On  this  subject  a  familiar  text- writer 
says:  "An  acquittal,  .  .  .  even  without  the 
judgment  of  the  court  thereon,  is  a  bar.  .  .  . 
Ordinarily,  however,  a  verdict  of  guiltv  will 
sustain  the  plea.  A  plea  of  guilty  need  not, 
to  be  a  bar,  have  a  judgment  rendered  on  it." 
Whart.  Grim.  PI.  &  Pr.  8th  ed.  ^  435.  Again: 
"  In  states  where  a  defendant  is  held  to  be  in 
jeopardy  by  a  conviction,  a  conviction  with- 
out a  judgment  is  a  bar."  Id.  §435,  ^  4.  He 
further  says:  "In  other  words,  at  common 
law,  as  the  rule  is  applied  in  England,  when 
there  has  been  a  final  verdict,  either  of  acquit- 
tal or  conviction  on  an  adequate  indictment, 
the  defendant  cannot  a  second  time  be  placed 
in  jeopardy  for  the  particular  offense."  Id. 
§  490.  Another  text-writer  expresses  the 
same  idea  in  slightly  different  phraseology 
thus:  "A  verdict  or  plea  of  guilty  constitutes 
in  law  a  conviction."  And  he  thereupon 
formulates  the  following  rule,  mz,:  "And 
it  is  settled  law  in  England  and  our  states 


held  invalid  because  the  court  had  no  jurisdiction 
of  the  case,  there  was  no  discussion  as  to  the  power 
of  the  court  as  disting-uished  from  that  of  the  proa- 
ecutinjiT  attorney  in  such  matters. 

V.  The  power  limited  by  the  wUl  of  the  accused^  when 

On  this  branch  of  the  subject  also  the  great  case 
of  Com.  V.  Tuck,  20  Pick.  866,  is  the  leadinjr  author- 
it  j'.  The  court  states  the  rule  thus:  "When  a  jury 
Is  impaneled  for  the  trial  of  an  indictment,  the  de- 
fendant then  acquires  new  rights,  which  the  court 
will  protect.  Whether  the  jury  shall  be  impaneled 
or  not,  for  his  trial,  depends  upon  the  wiii  of  the 
attorney  general.  But  when  once  put  on  bis  trial, 
and  a  jury  sworn  for  that  purpose,  it  is  his  right  to 
have  them  pass  upon  his  case.  Their  verdict  will  be 
a  bar  to  another  indictment  for  the  same  offense* 
A  nolle  prosequi  will  not.  He  is  entitled  to  this  bar* 
The  attorney  general,  finding:  his  evidence  insuffi- 
cient, might  discontinue  for  the  purpose  of  com- 
mencingr  another  prosecution,  and  then  subjeotinff 
the  defendant  to  another  trial.  This  the  law  will 
not  permit.  In  this  stage  of  the  proceedings  a  noUe 
prosequi  cannot  be  entered  without  the  consent  of 
the  defendant." 

This  doctrine  has  been  sustained  in  Com.  v.  Soott, 
121  Mass.  38;  Mount  v.  State,  U  Ohio,  295, 805,  45 
Am.  Dec.  542;  State  v.  Washlngrton,  33  La,  Ann. 
1473;  also  by  a  circuit  court  of  the  United  States 
sitting  in  Illinois  in  the  case  of  United  States  v. 
Shoemaker,  2  McLean,  114;  and  in  fact  by  the  cases 
adjudicating  tbe  effect  of  such  a  dissolution  while 
not  questioning  the  power  to  make  it. 

Tbe  defendant  has  a  right  to  a  verdict  after  a 
jury  is  impaneled,  yet  he  may  waive  the  right,  and 
the  riglit  will  be  waived  where  a  verdict  is  not  de- 
manded, even  though  the  entry  of  the  nolle  pro- 
seqtU  is  opposed  by  defendant.  Com.  v.  Kimball,  7 
Gray,  328;  State  v.  Garvey.  42  Conn.  232. 
36  L   R.  A. 


The  case  of  Com.  v.  Hart,  149  Mass.  7.  holds  that 
the  prosecuting  attorney  has  the  power  to  dismiss 
a  prosecution  after  the  triai  is  t)egun.  but  that  be 
has  no  right  to  do  so  without  a  verdict.  On  princi- 
ple this  would  seem  to  be  the  rule  everywhere. 

A  nolle  prosequi  cannot  be  legally  entered  without 
consent  of  the  defendant  after  the  jury  is  sworn, 
except  the  same  bar  a  second  indictment.  To 
allow  such  a  course  to  be  taken  with  the  prisoner 
would  place  him  '*twioe  in  jeopardy  for  the  same 
offense."  Mount  v.  State,  14  Ohio,  295,  45  Am.  Dec. 
542. 

The  rule  is  well  stated  in  Joy  v.  State.  14  Ind.  139, 
to  be  that  after  defendant  pleads,  the  jury  is 
impaneled  and  sworn,  and  all  tbe  preliminary  pre- 
requisites of  tbe  record  are  ready  for  trial,  the 
prisoner  is  in  jeopardy  and  the  prosecuting  attor- 
ney will  not,  even  by  consent  of  the  court,  be  au- 
thorized to  enter  a  noUe  prosequi  and  thereafter 
again  indict  him.  '*If  the  defendant  has  been  once 
legally  placed  upon  bis  trial  he  is  entitled  to  a  ver- 
dict." 

The  oases  supporting  this  rule  are  not  here  cited, 
for  the  reason  that  the  "effect  of  entering  a  nolle 
prosequi'*  is  the  proper  subject  of  a  future  note. 

The  fact  that  a  trial  has  been  demanded  on  an  in- 
dictment does  not  prevent  tbe  entry  ot  sl  nolle  prose- 
qui thereon  where  the  case  has  not  t)een  submitted 
to  the  jury.    Jackson  v.  State,  76  Ga.  551. 

In  the  aljsence  of  an  arraignment  and  plea  there 
is  in  fact  no  submission  to  the  jury.  Therefore 
where  the  arraignment  was  omitted  a  nolie  prosequi 
may  be  entered  without  consent  of  the  defendant, 
even  though  there  has  been  an  opening  address  by 
the  solicitor.    Bryans  v.  State,  34  Ga.  823. 

In  the  case  of  State  v.  Pierre,  38  La.  Ann.  91, 
where  the  indictment  was  purloined,  the  attorney 
filed  a  nolle  prosequi  by  leave  of  court  and  prof- 
fered a  new  Indictment.    This  was  held  proper 
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that,  as  a  foundation  for  the  plea  of  autrrfois 
convict,  sentence  on  the  verdict  is  not  mate- 
rial, though  it  may  be  necessary  to  show,  in 
some  way,  by  the  record,  that  the  cause  is 
ended."  1  Bishop,  Crim.  Proc.  §  815.  Vid/! 
4  Bl.  Com.  p.  386. 

^-  It  is  thus  apparent  that  our  statutes  are  in 
accord  with  the  opinion  of  text- writers,  to 
the  effect  that  sentence  by  the  court  is  not 
essential  to  the  completion  of  a  ''conviction," 
and  is  not  a  necessary  precedent  to  the  exer- 
cise of  pardoning  power.  This  declaration  is 
fortified  by  the  statement  of  the  author  first 
quoted,  contained  in  these  word**,  viz,:  "After 
verdict  the  entry  of  a  nolle  prosequi,  either 
with  or  without  consent  of  court,  as  the  local 
statutes  may  prescribe,  is  a  usual  method 
either  of  recording  executive  clemency,  or  of 
disencumbering  the  case  from  embarrassing 
surplus  charges.  In  either  case  such  nolU 
prosequi  may  be  viewed  as  a  pardon."  Whart. 
Crim.  PI.  &  Pr.  8th  ed.  §  448.  This  necessa- 
rily implies  that,  '*after  verdict,"  the  case  is 
closed,  the  guilt  of  the  accused  established  by 
the  verdict,  and  nothing  short  of  the  exercise 
of  the  pardoning  power  can  relieve  the  ac- 
cused; and  this  power  the  Constitution  has 
conferred  upon  the  executive,  "after  convic- 
tion." And,  certainly,  no  statute  can  enlarge 
or  diminish  this  constitutional  grant  of  power; 
and  its  exercise  must  remain  vested  in  the  dis- 
cretion of  the  governor,  to  be  exercised  inde- 
pendently, like  that  of  the  legislative  or  ju- 
dicial departments  of  t^e  government  is  exer- 
cised. 
The  language  of  the  article  of  the  Consti- 


tution above  quoted  is  in  keeping  with  the 
statutes  we  have  referred  to  and  the  text  of 
the  authors  cited,  for  it  declares  that  "the  gov- 
ernment shall  have  power  to  grant  reprieves 
for  all  offenses  against  the  state,"  and  that  he 
"shall  have  power  to  grant  pardons,  com- 
mute sentences,  and  remit  fines  and  forfeit- 
ures after  conviction."  Article  66.  The  iden- 
tical words  "after  conviction"  occur  in  article 
9  of  the  Constitution,  and  the  provisions  of 
same  may  be  examined  and  considered  in  de- 
termining the  meaning  of  those  in  article  66. 
Article  9  declares  as  follows:  "All  persons 
shall  be  bailable  by  sufficient  sureties  .  .  .  un- 
less after  conviction,  for  any  crime  or  offense 
punishable  with  death  or  at  hard  labor." 
What  is  the  correct  interpretation  of  that  arti- 
cle? If  the  words  "after  conviction,"  in  that 
article,  mean  a  judgment  or  sentence  of  con- 
viction, then  all  persons  found  guilty  of  peni- 
tentiary offenses  by  the  verdicts  of  juries  are, 
upon  furnishing  bonds,enlitled  to  their  liberty 
until  sentences  shall  have  been  pronounced 
and  judgments  duly  signed;  but,  if  "after con- 
viction" signifies  after  the  verdict  of  a  jury, 
persons  thus  convicted  must  be  incarcerated 
in  jail  immediately  after  verdict  haa  been  ren- 
dered. It  has  been  the  constant  practice,  un- 
der that  article,  and  we  are  advised  of  no  prece- 
dent to  the  contrary,  to  imprison  all  persons 
convicted  of  penitentiary  crimes  as  soon  as  ver- 
dicts shall  have  been  rendered,  and  refuse 
them  the  right  of  bail  altogether.  This  course 
was  confessedly  pursued  in  the  case  of  Stat^ 
V.  Henry  Bier,  the  defendant  having  been  incar- 
cerated in  jdil  ever  since  the  verdict  of  the  jury 


over  the  objectioa  of  the  defeodant  that  there  was 
no  cause  pending,  etc.  The  court  said  It  would  not 
thus  "tie  the  hands  of  the  state  in  favor  of  any 
offender  who  could  find  willing  tools  to  purloin 
papers  which  made  up  the  proposed  prosecution 
of  his  offense." 

In  the  case  of  Com.  v.  Goodenough,  Thacher, 
Crim.  Cas.  132,  the  municipal  court  of  the  city  of 
Boston  held  that  after  a  jury  Is  impaneled  and 
sworn  the  attorney  for  the  commonwealth  cannot 
enter  a  nolle  proitequi  without  consent  of  the  de- 
fendant. The  Judife,  delivering;  the  opinion  of  the 
court,  says  that  prior  to  1688  and  durlnflr  the  reiffn 
of  the  Stuarts  the  counsel  for  the  Crown  did  claim 
at  their  discretion  the  power  to  discharge  a  jury 
after  evidence  given  and  concluded  on  their  part; 
and  said  that  it  was  an  observation  of  Sir  Michael 
Foster  that  '*this  was  certainly  a  most  unjusti- 
fiable proceeding,"  and  he  hopes  that  it  "will  never 
be  drawn  into  example,"  citing  Kinlochs'  Case, 
Fost.  C.  L.  Rep.  16.  The  observation  was  made  on 
page  30  of  the  reports  cited  f  Wedderbourn's  Case), 
but  it  refers  to  the  action  of  the  court,  and  not 
alone  to  the  counsel  for  the  Crown. 

A  provision  of  the  Alabama  Penal  Code,  chap.  8, 
1 11.  authorizing  a  nolle  prosequi  for  variance  unless 
consent  was  given  to  amend,  was  held  constitutional 
In  State  v.  Kreps,  8  Ala.  951  LU.  8.  Dig.  vol.  3, 
p.  805a]. 

VI.  The  power  exerciMcd  lo%vard  one  of  several, 

a.  For  the  purpose  of  qfualifying  him  as  a  witness 
agaiiitst  oOiertt. 

The  dismissal  of  a  prosecution  as  to  one  of  sev- 
eral persons  accused  of  one  act  and  jointly  indicted 
therefor,  for  the  purpose  of  using  him  as  a  wit- 
ness, is  a  practice  so  well  recognised  as  to  have  been 
seldom  questioned.  It  has  t>een  exercised  in  nu- 
^5  L.  R.  A. 


merous  cases  not  here  cited  because  no  question  of 
the  right  to  exercise  it  was  raised  in  them. 

The  practice  was  referred  to  in  Man  v.  Ward,  2  Atk- 
228. 

In  State  v.  Graham,  41 N.  J.  L.  15. 32  Am.  Rep.  174,  it 
Is  held  to  be  proper  for  the  court  to  advise  the  dis- 
trict attorney  to  enter  a  noUe  prottequi  as  to  an  ac- 
complice that  he  may  be  qualified  as  a  witneaa 
against  the  other  accused. 

The  case  of  Baker  v.  State.  57  Ind.  255,  holds  it  to 
be  a  proper  practice  in  joint  indictments  for  the  at- 
torney by  leave  of  the  court,  after  the  Jury  ia  im- 
paneled and  part  of  the  evidence  heard,  to  enter  a 
nolle  prttsequi  as  to  one  of  the  several  persona  ac- 
cused for  the  purpose  of  usin?  him  as  a  witneaa. 

In  California  the  statute  provides  in  the  case  of  a 
joint  indictment  "anj*  time  before  the  defendants 
have  gone  into  their  defense"  on  application  of  the 
district  attorney,  the  court  may  direct  that  any 
defendant  be  discharged  from  the  indictment  that 
he  may  be  made  a  witness.  People  v.  Indian  Peter, 
48  Cal.  250;  People  v.  Bruzzo,  24  Cal.  41. 

Among  the  numerous  cases  in  which  this  practice 
has  been  adopted  are  State  v.  Phipps,  76  N.  C.  SOS: 
State  V.  Clump,  16  Mo.  385;  State  v.  Beaucleigh,  9S 
Mo.  490:  Johnson  v.  State,  33  Tex.  570;  Barrara  v. 
State,  42  Tex.  260;  Williams  v.  State.  Id.  392;  Wright 
v.  State,  43  Tex.  170;  McWilllams  v.  State,  44  Tex. 
116. 

In  New  York,  where  the  district  attorney,  by 
force  of  statute,  cannot  enter  a  nolle  prosequi  in 
any  case  without  leave  of  court  {suprcu,  III.)*  on 
motion  of  the  district  attorney  granted  by  the 
court,  against  the  objection  of  counsel  for  the  ac- 
cused, a  nrAle  prose(iUi  was  entered  aa  to  one  of 
jointly  accused  parties  that  he  might  justify  as  a 
witness  in  the  case  against  the  other,  and  on  re- 
view it  was  held  to  be  discretionary  with  the  court 
whether  the  district  attorney's  motion  will  or  will 
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Ending  him  guilty  was  rendered,  although 
DO  sentence  has  heen  imposed  or  judgment 
-signed.  He  has  not  been  granted  the  riehi 
of  ball.  If  it  were  true  that  the  words  "after 
conviction,"  occurring  in  article  9,  mean  after 
sentence,  or  a  judgment  of  conviction  has 
been  signed,  Bier  is  illegally  detained  in  jail, 
and  is  entitled  to  his  liberty  on  furnishing 
bond.  But  such  is  not  the  application  before 
the  court.  He  does  not  rest  his  claim  to  a  dis- 
charge from  custody  on  that  ground.  His 
contention  is  that,  by  the  effect  of  the  district 
attorney's  nolle  proteqvi,  he  is  entitled  to  be 
set  at  liberty.  This  necessarily  implies  that 
his  imprisonment  previously  to  the  nolle  prose- 
qui was  legal,  and  this  is  an  admission  that 
the  interpretation  which  has  been  placed  upon 
the  words  **  after  conviction"  in  article  9  is 
■correct. 

Accepting  that  interpretation  as  correct, 
why  should  not  the  words  * 'after  conviction," 
occurring  in  article  66,  receive  a  like  inter- 
pretation? We  can  perceive  no  reason  why 
they  should  not.  Article  104  of  the  Consti- 
tution of  1813  is  couched  in  identically  the 
same  language  as  article  9  of  the  present  Con- 
stitution is;  and  it  was  given  an  interpretation 
by  our  predecessors  precisely  similar  to  that 
suggested  above  as  to  article  9.  In  State  v. 
Vion,  12  La.  Ann.  888.  the  court  said:  "Jules 
Pompeville  having  been  convicted  of  larceny, 
was,  after  conviction,  permitted  to  give  bond, 
with  Jean  Remy  Yion  as  surety,  for  his  ap- 
pearance to  receive  and  submit  to  such  sen- 
tence as  might  '  be  passed  upon  him  by  the 
•district  judge.'    The  prisoner   having  failed 


to  appear  when  called  to  receive  the  sentence 
of  the  law,  the  bond  was  declared  forfeited. 
It  is  urged  on  behalf  of  the  appellant,  that 
the  bond  having  been  exacted  in  violation  of 
a  prohibitiye  article  of  the  Constitution,  car- 
ries with  it  no  obligations.  It  is  evident  that 
the  district  judge  had  no  right  to  exact  the  bond 
or  receive  it  when  tendered, the  offense  of  which 
the  prisoner  was  convicted  bein?  punishable 
by  imprisonment  at  hard  labor."  The  court 
then  added  that  the  prohibition  of  the  article 
of  the  Constitution  "was  intended  to  place 
beyond  the  reach  of  legislative  control,  or  of 
judicial  action,  a  principle  of  public  policy 
which  in  the  case  at  bar  has  been  violated. 
In  State  y.  WiUon,  14  La.  Ann.  450,  the  court 
had  under  consideration  the  liability  of  a 
surety  upon  an  appearance  bond,  of  a  party 
who  had  been  convicted  of  a  misdemeanor, 
and  had  thereafter  failed  to  respond,  and  the 
court  says:  "It  is  evident  that  the  object  of 
the  court  in  ordering  the  accused  to  be  called 
was  to  pass  sentence  upon  him  in  the  case  in 
which  he  had  been  conyicted,"  etc.  The  terms 
of  the  bond  were  that  the  accused  should  per- 
sonally appear  before  the  court  on  the  date 
mentioned,  "then  and  there  to  answer  unto 
two  charges  brought  against  him,  .  .  .  and 
shall  not  depart  without  the  leave  of  the 
court,  until  the  final  trial  and  conviction  or 
acquittal  of  the  said  William  Wilson.  .  .  . 
The  accused  was  in  the  custody  of  his  security 
according  to  this  bond  until  the  yerdict  of  the 
lary  pronounced  him  guilty.  But  after  that 
his  responsibility  ended.  The  accused  was  in 
the  court  room  when  he  was  convicted  and 


'Hot  befirranted,  and  that  the  court's  ruling  thereon 
will  not  be  reviewed.  Lindsay  v.  People.  63  N.  T. 
143. 

b.  When  others  only  are  found  ouilty, 

A  nolle  prosequi  as  to  part  of  the  defendants 
-where  several  are  jointly  indicted  is  allowed  in  State 
T.  Woulfe,  58  Ind.  17.  and  It  is  said  that  no  rule  of 
•criminal  practice  is  t>etter  settled  than  that  such 
a  nolle  jyronequi  may  be  had. 

Such  an  entry  was  made  as  to  part  of  the  defend* 
4ints  in  Levison  v.  State,  54  Ala.  520,  but  the  risrht  to 
•do  this  was  assumed  without  question. 

A  iKjile  i)ro«€qui  was  entered  against  one  of  several 
defendants  in  a  prosecution  for  penalties.  Ruck  v. 
Atty.  Gen.  3  Hurlst.  &  N.  208,  37  L.  J.  Exch.  N.  S. 
318,  4  Jur.  N.  S.  167. 

A  discontinuance  of  the  prosecution  acrainst  one 
of  two  defendants  is  allowable  where  the  alleflra- 
tlons  are  uncertain  as  to  him.  Com.  v.  Colton,  11 
Gray,  1. 

And  a  motion  to  dismiss  the  prosecution  as  to  one 
•defendant,  who  was  shown  to  be  dead,  was  granted 
in  State  v.  McComb,  18  Iowa,  48. 

It  is  believed  to  be  a  common  practice  for  the 
prosecuting  attorney  to  drop  the  prosecution  as  to 
.a  part  of  several  defendants  when  he  finds  that  the 
evidence  against  them  is  insufficient.  In  Atty.  Gen. 
V.  Sackville,  27  How.  St.  Tr.  822,  this  was  done  be- 
fore verdict  the  attorney  general  saying,  with  re- 
spect to  a  part  of  the  defendants,  '*  I  give  up  the 
prosecution." 

But  there  seem  to  be  but  few  cases  in  which  the 
•right  to  do  so  has  been  questioned.  It  is  to  be  no- 
-ticed.  also,  that  the  dismissal  of  a  prosecution  as  to 
part  of  the  defendants  may  be  entered  without  any 
formal  nolle  prosequi. 

Where  two  prlsonerst  on  joint  Indictment,  are 
tried,  and  only  one  is  found  guilty,  a  noUe  prosequi 
:85  L.  R.  A. 


may  be  entered  as  to  the  other.  Rex  v.  Hempstead, 
RU88.&  R.C.  0.844. 

Where  several  are  indicted  as  for  burglary  and 
one  is  found  guilty  thereof  and  the  others  only  of 
larceny,  a  nolle  prosequi  may  be  entered  against  the 
latter  as  to  the  burglary,  and  they  be  adjudged 
guilty  of  larceny.  Rex  v.  Butterworth,  Russ.  3c  R. 
C.  C.  620. 

But  the  entry  of  a  nolle  prosequi  as  to  part  of  the 
defendants  only  is  not  proper  when  the  nature  of 
the  prosecution  and  the  situation  of  the  parties  are 
such  that  this  would  make  a  lawful  conviction  of 
the  rest  of  the  defendants  impossible. 

Thus,  where  an  indictment  against  two  persons 
charged  them  in  one  count  with  larceny  and  in  an- 
other with  receiving  stolen  goods,  it  was  held  error 
to  enter  a  nolle  prosequi  against  one  of  them  on  the 
second  count  and  the  other  one  on  the  first  count, 
because  this  changed  the  whole  scope,  tenor,  and 
meaning  of  the  indictment,  and  made  it  amount  to 
one  which  charged  two  several  offenses  against  dis- 
tinct defendants  who  had  no  necessary  connection 
with  each  other.  State  v.  Daubert.  42  Mo.  242.  But 
it  may  be  suggested  that  the  error  in  this  case  was 
due  to  the  fact  that  the  parties  bad  been  jointly 
tried  and  the  nolle  prosequi  was  entered  after  all 
the  testimony  had  k)een  given  to  the  jury.  If  the 
nolle  prosequi  bad  been  entered  betore  trial,  and 
each  person  tried  separately*  the  decision  would 
doubtless  have  been  different. 

And  a  termination  of  a  prosecution  by  nfiUe 
prosequi  as  against  one  of  two  conspirators  Is  an  ac- 
quittal of  the  other,  because  one  alone  cannot  be 
guilty  of  such  an  offense.  State  v.  Jackson,  7  8.  C. 
N.  8.283. 

And  where  the  proof  on  the  trial  of  two  persons 
for  malicious  trespass  showed  that  each  was  guilty 
of  a  trespass,  but  that  one  was  guilty  of  an  offense 
separate  and  distinct  from  that  of  the  other  defend- 
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did  DOt  depart  therefrom  until  a  short  time  af- 
ter his  conviction . "  The  court  then  makes  this 
further  observation,  mz.:  "Blackstone  says, 
if  the  jury  find  the  accused  guilty,  he  is  then 
said  to  be  canncied  of  the  crime  whereof  he 
stands  indicted,  which  conviction  may  accrue 
two  ways,  either  by  his  confessing  the  oflfense 
and  pleading  guilty,  or  by  his  being  found  so 
by  the  verdict  of  his  country.  4"  Bl.  Com. 
p.  362.  After  trial  and  conviction,  the 
judgment  of  the  court  regularly  follows, 
unless  suspended  or  arrested  by  some  inter- 
vening circumstance.  4  Bl.  Com.  p.  865.  .  .  . 
It  is  evident  from  the  authorities  that 
the  conviction  was  perfectly  accomplished 
when  the  Jury  rendered  the  verdict  of  guilty," 
—citing  1  Chitty,  Crim.  L.  pp.  601,  648,  658. 
The  principles  announced  by  the  court  as  con- 
trolling those  two  decisions  appear  to  our 
minds  to  be  correct  and  well  grounded,  and 
we  are  not  aware  of  same  having  been  over- 
ruled or  those  precepts  gainsaid. 

Mr.  Bishop,  in  his  treatise  on  Statutory 
Crimes,  says:  ** The  word  'conviction'  signi- 
fies the  finding  of  the  jury  by  verdict,  that  the 
defendant  is  guilty."  Vide  ^  348;  1  Bishop, 
Crim.  Proc.  ti§  252.  253;  1  Bishop,  Crim.  L. 
^908;  2  Bishop,  Crim.  L.  ^993.  In  Com. 
V.  Lockwood,  109  Mass.  323,  12  Am.  Rep.  699, 
an  interpretation  is  given  of  a  constitutional 
provision  quite  similar  to  our  article  66,  and 
in  a  case  quite  similar  to  that  of  State  v. 
Biei:  The  statement  of  that  case  is  as  fol- 
lows, viz.:  The  defendant  was  tried  on  an  in- 
dictment which  charged  him  with  cheating 
with  false  pretenses,  and  a  verdict  of  guilty 


was  returned,  and  an  appeal  was  prosecuted 
therefrom.  Before  a  decision  of  the  ca.se  an 
appeal  was  rendercti,  the  defendant  presented 
a  pardon,  granted  by  the  governor,  and  de- 
manded a  discharge.  To  this  plea  the  district 
attorney  demurred  that  the  pardon  was  granted 
while  the  appeal  was  pending,  "and  before  any 
judgment  had  been  rendered  .  .  .  by  said  supe- 
rior criminal  court,  or  by  any  conviction  had'oa 
said  indictment,  and  was  and  is  null  and  void." 
Mr.  Justice  Gray,  as  organ  of  the  court,  said: 
"This case  presents  an  interesting  question  of 
the  extent  of  the  power  conferral  by  that 
provision  of  the  Constitution  of  the  common- 
wealth which  declares  that  'the  power  of  par- 
doning offenses,  except  such  as  persons  may 
be  convicted  of  before  the  senate  by  an  im- 
peachment of  the  house,  shall  be  in  the  gov- 
ernor, by  and  with  the  advice  of  the  council; 
but  no  charter  of  pardon,  granted  by  the  gov- 
ernor, with  advice  of  the  council,  before  con- 
viction, shall  avail  the  party  pleading  the 
same,  notwithstanding  any  general  or  particu- 
lar expressions  contained  therein,'  etc.  Mass. 
Const,  art.  8,  chap.  2,  §1."  The  court  then 
proceeds:  "The  ordinary  legal  meaning  of 
'  conviction,'  when  used  to  designate  a  par- 
ticular stage  of  a  criminal  prosecution  triable 
by  a  jury,  is  the  confession  of  the  accused  in 
open  court,  or  the  verdict  returned  against 
him  by  the  jury,  which  ascertains  and  pub- 
lishes the  fact  of  his  guilt;  while  'judgment' 
or  '  sentence '  is  the  appropriate  word  to  de- 
note the  action  of  the  court  before  which  the 
trial  is  had,  declaring  the  consequences  to  the 
convict    of    the  fact  thus  ascertained."    The 


ant,  and  that  the  two  had  not  participated  In  any 
offense,  there  is  a  fatal  defect  which  cannot  be 
cured  by  entering  yioUe  im)S€(iui  as  to  one  of  them. 
McGehee  v.  State,  68  Ala.  300. 

VII.  The  jxrwcr  to  correct  the  indictment  or  infor^ 
motion  hydismieml  as  to  a  part, 

a.  When  it  contains  several  counts. 

As  a  fireneral  rule  a  nolle  prowqtii  may  be  entered 
to  one  of  several  counts  of  an  indictment.  Com.  v. 
Gillespie.  7  Serg.  &  R.  469, 10  Am.  Dec.  475;  Ruck 
V.  Atty.  Gen.  3  Hurlst.  &  N.  208,  27  L.  J.  Exch.  N- 
S.  313,  4  Jur.  N.  S.  167;  Regr.  v.  Leathern.  7  Jur.  N.  S- 
674.  3  Ei.  &  Bl.  658,  8  Cox,  C.  C.  498,  30  L.  J.  Q.  B.  N. 
S.  a05,  8  L.  T.  N.  S.  777,  9  Week,  Rep.  334. 

When  a  motion  is  made  by  the  defendant's  attor- 
ney to  quash  an  indictment  specifyinfr  bis  objec- 
tion to  a  certain  count  the  attorney  for  the  state 
may  enter  a  nolle  prosequi  as  to  the  objectionable 
count,  the  court  will  then  overrule  the  motion,  and 
the  validity  of  the  other  count  or  counts  will  not 
be  affected.  Com.  v  Cohen,  120  Mass.  198;  Com.  v. 
Cain,  102  Mass.  487. 

When  two  counts  are  objectionable  because  they 
fall  to  state  that  they  are  different  descriptions  of 
the  same  act  a  nolle  prosequi  as  to  one  count  may 
be  entered  and  the  indictment  will  be  cured  of  the 
objectionable  feature.  Com.  v.  Holmes,  103  Mass. 
440. 

The  entering  of  a  nolle  prosequi^  while  not  an 
amendment,  yet  leaves  the  indictment  as  if  it  con- 
tained the  remaining  count  only.  Com.  v.  Cain, 
supra. 

Entering  a  nolle  prosequi  as  to  the  one  count  de- 
stroys that  count  only.  Walker  v.  State.  61  Ala. 
30. 

If  an  indictment  be  bad  for  duplicity  It  may  be 
cured  thereof  by  entering  a  noUe  prosequi  as  to  the 
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offense  charged  under  one  of  them.  State  v.  Pills- 
bury,  47  Me.  449;  State  v.  Buck,  50  Iowa.  388. 

The  power  of  the  attorney  to  enter  a  nnlie 
prosequi  for  the  purpose  of  correcting  the  indict- 
ment seems  to  rest  upon  the  principles  and  prac- 
tices of  the  different  states  as  hereinbefore  pointed 
out. 

In  the  case  of  Com.  v.  Cain,  supra^  before  a  Jury  was 
Impaneled  and  without  consent  of  the  defendants 
the  attorney  for  the  state  entered  a  luAU  ttrosequi  to 
the  objectionable  counts.  Leave  of  court  was  first 
obtained  in  Walker  v.  State,  supra,  and  in  State  v. 
Stnible,  71  Iowa,  11,  after  the  jury  was  a  worn  and 
the  trial  begun,  the  attorney,  by  leave  of  court,  en- 
tered a  nolle  prosequi  as  to  one  of  two  oounta  and 
proceeded  to  judgment  on  the  other. 

In  State  v.  McPherson,  9  Iowa,  53,  the  court  says: 
**At  any  time,  at  least,  before  the  traverse  jury  was 
impaneled  and  sworn  to  try  the  cause,  it  was  com- 
petent for  the  prosecutor  to  no/,  pros,  the  entire  in- 
dictment, without  prejudice  to  a  future  or  fresh 
proceeding  for  the  same  offense.  The  same  thing 
may  be  done  as  to  any  number  of  counts;  and  even 
after  verdict  where  the  jury  has  failed  to  respond 
to  a  part  of  the  charge,  it  has  been  held  that  the 
prosecutor  may  nol.  pros,  the  part  not  thus  re- 
sponded to,  and  take  judgment  upon  the  verdict  as 
rendered." 

In  Com.  V.  Stedman,  12  Met.  444,  the  Jury  found 
the  accused  guilty  on  one  count  and  said  they  bad 
not  agreed  as  to  the  others.  The  attorney  with 
leave  of  the  court  nol.  pro8.*d  the  **otbers"  and  took 
judgment  on  the  verdict.  This  was  held  proper. 
The  defendant  had  no  cause  for  complaint  because 
the  dismissal  inured  to  his  benefit. 

After  a  general  verdict  the  attorney  general  may 
nol.  pros,  one  count  and  claim  judgment  on  the  re- 
mainder.   State  V.  Crosby,  4  La.  Ann.  434. 

The  attorney  for  the  state  has  authority  to  enter 
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court  cites  Blackstone,  as  well  as  comparative 
extracts  from  the  Massachusetts  statutes  and 
those  of  the  United  States.  They  quote  Com. 
V.  Richards,  17  Pick.  295;  Com.  v.  Andreicn,  2 
Mass.  409;  Com.  v.  Gorham,  99  Mass. 420;  Com. 
V.  iSrom),  4  Mass.  580;  Com.  v.  Ladd,  15 
Mass.  526;  Covi.  v.  Mas/iJ  Met.  472;  and  Com. 
V.  Green,  17  Mass.  515.  The  court  then  sum- 
marizes its  conclusions  thus:  **  Even  when 
no  judgment  whatever  has  been  rendered  and 
no  action  had  by  the  court,  after  the  accept- 
ance and  recording  of  the  verdict,  no  instance 
has  been  found  in  which  a  pardon  granted 
after  verdict  has  been  disputed  or  disallowed. 
And  our  records  show  that  in  very  many 
cases,  upon  the  production  of  a  pardon  granted 
by  the  executive  at  that  stage,  the  court  has 
discharged  the  defendant."  The  conclusion 
of  the  court  was  unanimous,  to  the  effect  that 
"the  pardon  of  the  defendant  [was]  valid," 
and  he  was  discharged.  The  same  question 
arose  in  Virginia;  and  in  Bl^iir  v.  uom.  25 
Gratt.  850,  the  question  as  to  the  governor's 
power  to  pardon  a  convicted  person  "before 
judgment  was  rendered  against  him  therefor" 
was  decided  the  same  way.  The  court  said: 
"The  governor's  power  to  grant  »  pardon  is 
conferred  by  the  Constitution,  .  .  .  which  de- 
clares that  he  shall  have  power  ...  to  grant 
reprieves  and  pardons  after  conviction,"  and 
then  propounds  this  question,  viz,,  *'Can  the 
governor,  under  this  constitutional  provision, 
pardon  a  person  for  an  offense  after  he  has 
been  found  guilty  thereof  by  the  verdict  of  a 
jury,  but  before  sentence  is  pronounced  on 
such  verdict?    Or,  which  is  the  same  thing, 


do  the  words  'after  conviction,'  in  the  said 
provision,  refer  to  the  verdict  of  the  Jury  or  to 
the  sentence  in  such  case?"  This  is  the  ques- 
tion we  now  have  to  solve.  On  a  careful  con- 
sideration and  analysis  of  authority,  the  court 
was  of  opinion  that  the  governor  had  the  con- 
stitutional power  to  grant  the  pardon  of  the 
defendant  prior  to  sentence,  and  overruled  the 
demurrer  of  the  commonwealth,  and  sustained 
the  plea. 

From  the  foregoing  compilation  of  authori- 
ties, the  conclusion  S(*ems  to  be  irresistible 
that  the  word  "conviciion,"  which  occurs  in 
article  66  of  the  Constitution,  signifies  that  the 
defendant's  guilt  has  been  ascertained  by  the 
verdict  of  a  jury,  and  not  that  the  sentence  of 
the  law  has  been  pronounced  by  the  court. 
This  seems  quite  reasonable,  as  the  verdict 
evidences  the  final  action  of  the  jury,  who 
are  the  exclusive  judges  of  the  defendant's 
guilt;  and  the  sentence  is  the  final  action  of 
the  court  on  the  case.  After  sentence  comes 
the  appeal,  or  execution  of  the  decree  of  the 
court.  1  Bishop,  Crim.  Proc.  §  254.  It  fol- 
lows, as  a  necessary  sequence  of  that  proposi- 
tion, that,  when  an  accused  person  has  been 
convicted,  the  governor's  pardoning  power 
may  be  exerted,  and  thereby  full  and  com- 
plete reliel  could  be  afforded  to  him.  The 
converse  of  that  proposition  would  seem  to  be 
equally  true,  that  the  district  attorney's  right 
to  enter  a  nolle  prosequi  with  the  leave  of  the 
court  had  ceased,  because  the  respondent  and 
the  district  attorney  necessarily  cease  to  have 
any  control  of  a  prosecution  which  has  ceased 
or  become  merged  into  a  conviction,  and  a 


a  nolle  jyros&iiti  as  to  a  part  of  several  counts  after 
verdict  and  take  Judgment  on  the  remainder. 
Com.  v.  Jenks,  1  Gray,  490;  State  v.  Bantoo,  4  La. 
Ann.  31. 

Where  the  jury  convict  on  one  count,  and  the 
court  sees  that  the  defendant  will  not  be  prejudiced. 
It  may  properly  permit  the  attorney  to  enter  a  tu)/. 
prm.  as  to  the  other  counts,  and  then  enter  Judg- 
ment on  that  one.  United  States  v.  Keen,  1  Mc- 
Lean, 420. 

Where  there  are  several  counts  In  an  Indictment, 
and  the  attorney  for  the  state  enters  a  nulle  prosequi 
as  to  the  count  for  the  jrreater  crime,  the  accused 
has  no  cause  for  complaint.  State  v.  Burke,  3d  Me. 
574. 

In  an  anonymous  case  in  31  Me.  502,  Appx.  the 
county  attorney  properly  nnl.  pro^.'d  a  count  for 
breaking  and  entering,  and  left  a  count  for  larceny. 

In  State  v.  Shonhausen,  26  La.  Ann.  421,  on  an  in- 
dictment containing  two  counts,  the  jury  found 
the  accused  guilty  of  robbery  and  larceny.  On 
motion  of  the  attorney  general  a  iwl,  pros,  was  en- 
tered on  the  second  count  [as  to  the  larceny]  and 
this  was  held  proper. 

Even  after  the  jury  have  found  the  accused 
guilty  of  burglary  and  larceny,  on  a  motion  for  a 
new  trial  on  the  ground  that  the  proof  of  the  bur- 
glary was  not  sufficient,  the  attorney  nol,  pr<w.'dthe 
burglary  count  and  took  judgment  for  the  lar- 
ceny.  It  was  held  proper  for  him  to  prevent  a  new 
trial  by  so  doing.  State  v.  Washington.  43  La.  Ann. 
919. 

An  indictment  contained  two  counts,  the  first  for 
breaking  and  entering  and  the  second  for  grand 
larceny.  A  verdict  of  "guilty  on  the  first  count" 
was  found  by  the  jury.  The  prosecuting  attorney 
without  consent  of  the  prisoner  entered  a  nolle 
prosequi  on  the  second  count,  and  took  judgment 
on  the  first.  This  was  held  to  be  correct  practice. 
Thalls  V.  State,  21  Ohio  St.  233, 235. 
35L.R.A/' 


Where  the  jury  find  the  accused  guilty  of  two 
offenses  charged  in  two  counts  the  attorney  for 
the  state  may  cure  the  irregularity  by  entering^ 
a  iwlU  ftrostqui  as  to  the  one  count  and  take  judg- 
ment on  the  one  on  which  the  accused  could  prop- 
perly  be  found  guilty.  State  v.  Whittier,  21  Me. 
341,  38  Am.  Dec.  272;  State  v.  Bruce,  24  Me.  71. 

Notwithstanding  what  has  been  the  practice  in 
the  above- cited  cases  the  case  of  Weinzorpflin  v^ 
State,  7  Black  f.  186,  seems  to  us  to  state  the  correct 
principle.  It  holds  that  after  a  verdict  of  guilty 
on  one  of  several  counts  and  the  entry  of  judg- 
ment thereon,  the  entry  of  a  nolle  proeequissto  the 
others  is  a  nullity  for  the  reason  that  such  a  ver- 
dict and  judgment  are  in  effect  as  of  not  guilty  on 
the  counts  as  to  which  there  is  no  finding. 

The  right  to  enter  a  nolle  jyrosequi  as  to  some  of 
the  counts  where  there  are  several  is  in  fact  so  wolk 
recognized  that  it  is  frequently  exercised  without 
any  question,  as  was  the  case  in  Aaron  v.  State,  ?» 
Ala.  75:  Wills  v.  State,  8  Mo.  62. 

This  may  be  done  after  the  case  is  in  the  hands  of 
the  jury.    People  v.  Werbin,  27  Hun,  811. 

The  attorney  general  can  enter  a  nolle  prosequi 
as  to  one  of  several  counts  even  after  there  has 
been  made  a  motion  for  a  new  trial,  and  even  if 
the  court  has  intimated  that  It  would  grant  a  new 
trial  on  that  point.  Reg.  v.  Leathem,  7  Jur.  N.  S. 
674,  3  El.  &  Bl.  658,  8  Cox,  C.  C.  498, 80  L.  J.  Q.  B.  N. 
S.  205,  3  L.  T.  N.  S.  777,  9  Week.  Rep.  334. 

But  a  nolle  prosequi  cannot  be  entered  as  to  part 
of  the  counts  on  which  a  defendant  has  Ynsen  found 
guilty  and  leave  the  conviction  valid  as  to  the  rest^ 
where  they  may  be  supported  by  different  evidence 
and  are  to  some  extent  inconsistent  with  each  other^ 
and  because  in  such  a  case  it  is  impossible  to  deter- 
mine which  was  proved.  Com.  v.  Fitchburg  R.  Co. 
120  Mass.  372. 

So,  on  a  general  verdict  of  erullty  where  defend- 
ant was  charged  by  different  counts  with  stealings 
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new  trial  bas  been  refused.  Not  only  has 
this  stage  been  reached  in  this  case,  but  the 
•confession  of  Henry  Bier,  which  has  been 
annexed  to  and  made  part  of  the  respondent's 
return  evidences  an  acquiescence  in  the  ver- 
dict of  the  jury,  which  precludes  the  idea  of 
an  appeal.  The  verdict  of  the  jury  is  final 
and  irrevocable,  and  there  is  only  one  fur- 
ther stage  necessary  to  the  final  termination 
of  the  case,  and  that  is  the  sentence  of  the 
court.  But  we  will  observe  that,  while  the 
right  of  the  governor  to  pardon  commences 
after  final  conviction,  there  is  no  power  lodged 
anywhere  to  suspend  sentence  to  await  an 
application  of  the  convicted  person  to  the 
board  of  pardons,  as  preliminary  and  pre- 
requisite thereto. 

2.  Having  reached  the  conclusion  that  the 
verdict  of  guilty  is  a  conviction  in  the  sense  of 
the  Constitution,  and  that,  at  this  stage  of  the 
proceedings,  complete  relief  can  be  afforded 
the  defendant.  Bier,  by  the  exercise  of  the 
pardoning  power,  the  remaining  question  for 
decision  is  whether,  the  pardoning  power  being 
available,  the  district  attorney  may  also  employ 
his  voUe  prosequi  for  the  purpose  of  affording 
Bier  relief.  The  relator's  contention  is  that, 
possessing  all  the  powers  of  the  attorney  gen- 
•ernl,  he  is  empowered,  without  leave  of  the 
court,  to  enter  a  nolle  prosequi  at  any  stage 
of  the  proceedings.  He  makes  this  claim  upon 
the  ground  that,  as  the  legislature  has  enacted 
no  statute  in  reference  to  the  exercise  of  the 
power  by  the  prosecuting  officer  to  enter  a 
nolle  prosequi,  his  authority  therefor  is  under 
the  common  law   of  England,   by  virtue  of 


§  076  of  the  Revised  Statutes;  there  being  no 
statute  of  this  state  giving  power  to  the  judge 
to  control  the  entry  of  a  nolle  prosequi.  Hav- 
ing laid  this  premise  down,  relator  puts  to  the 
court  this  proposition,  m.;  '*If,  as  asserted, 
the  power  to  riolle  prosequi  after  verdict,  and 
before  sentence,  is  absolute  and  beyond  re- 
straint or  control  by  the  court,  then  the  respond- 
ent judge  was  wrong.  If,  on  the  other  hand, 
his  leave  was  necessary,  and  could  be  lawfully 
withheld,  this  proceeding  must  fail." 

This  much  having  been  premised  in  the  way 
of  statement,  we  will  look  into  the  authorities, 
and  see  how  the  question  has  been  treated  and 
decided  in  other  courts  of  this  country,  and 
then  make  a  comparison  thereof  with  our  stat- 
utes and  jurisprudence  on  the  subject. 

First,  consulting  familiar  text-writers,  we 
find  in  the  treatise  of  Mr.  Wharton  the  follow- 
ing, viz.:  "A  nolle  prosequi  is  the  voluntary 
withdrawal  by  the  prosecuting  authority  of 
present  proceedings  on  a  particular  bill;  and 
at  common  law,  [it]  is  a  prerogative  incident 
to  the  sovereign.  At  common  law  it  may  be 
at  any  time  retracted,  and  is  not  mily  no  6ar  U) 
a  svmequent  prosecution  on  another  indictmeut, 
but  it  must  become  a  matter  of  record  in  order 
to  preclude  a  revival  of  proceedings  on  the 
original  bill.  It  may,  at  common  Ulw,  he  en- 
tered at  any  time  before  judgment;  and  the  prac- 
tice is  usual  during  trial,  prior  to  or  after  con- 
viction, to  enter  it  on  objectionable  counts, 
or  parts  of  counts,  so  as  to  confine  the  verdict 
to  those  which  are  good.  Courts  have,  it  is 
true,  frequently  held  that  the  prerogative  is 
one  subject  to  their  control  while  t?ie  case  is 


oertain  properly  and  also  with  receiviufir  iti  when 
he  could  not  have  been  gruilty  of  both  offenses,  the 
solicitor  greneral  for  the  Crown  contended  that  a 
nolle  proHequt  could  be  entered  on  one  of  the 
counts,  but  the  court  decided  that  the  better  prac- 
tice was  to  award  a  venire  de  novo  because  it  was  im- 
possible to  ascertain  what  the  jury  meant.  Queen 
V.  Evans,  7  Cox,  C.  C.  161. 

b.  When  it  contains  onlu  one  count. 

The  cases  do  not  all  airree  as  to  the  power  to  enter 
a  nolle  prosequi  as  to  part  of  a  sinfrle  count. 

In  People  v.  Porter,  4  Park,  Crim.  Rep.  524,  it  is 
declared  a  nolle  prosetjui  may  be  entered  to  the 
whole  indictment  or  to  one  of  several  counts,  but 
not  to  a  part  only  of  one  count. 

But  the  node  prosequi  in  this  case  was  held  bad  on 
the  frround  also  that  the  court  had  no  jurisdiction 
of  the  case. 

A  noUe  prosequi  as  to  the  felony  when  an  indict- 
ment is  for  an  assault  with  intent  to  murder  was 
held,  in  Brittain  v.  State,  7  Humph.  159,  to  operate 
to  discharfre  the  defendant  altogether  from  the  ac- 
cusation, because  there  was  but  one  count  which 
charired  a  felonious  assault,  and  althoufrh  the  de. 
fendant  mi^ht  have  been  convicted  of  assault  only, 
under  this  Indictment,  the  court  said  it  did  not  fol- 
low that  a  noUt  prosequi  as  to  a  felony  would  leave 
an  indictment  for  assault  only,  but  that  in  such  a 
case  there  was  nothinir  left.  The  court  adds  that  it 
might  be  competent  with  the  assent  of  the  court 
to  strike  out  the  words  charg-inflr  malice  and  felony 
because  that  would  leave  a  subsistinir  indictment. 
See  Ferrell  v.  State,  infra. 

So,  following  Brittain  v.  State,  where  an  indict- 
ment was  *' dismissed^'  so  far  as  the  charge  of 
Intent  to  murder  was  concerned,  the  same  was  held 
to  discharge  the  defendant.  Grant  v.  State,  2  Cold  w. 
218. 
35  L.  R  A. 


A  nfiUe  prosequi  9Ato  the  intent,  where  an  indict- 
ment was  for  assault  with  intent  to  rape,  thus  leav- 
ing  the  indictment  for  simple  assault,  was  held  to 
defeat  the  jurisdiction  of  the  circuit  court  where 
the  law  gave  exclusive  jurisdiction  of  mere  assault 
to  justices  of  the  peace.  Nelson  v.  State,  2  Ind.  219: 
Smith  V.  State,  Id.  251. 

But  a  majority  of  the  cases  clearly  support  the 
doctrine  declared  In  State  v.  Bean,  77  Me.  4^6,  thmx 
any  part  of  a  count  which  is  in  its  nature  separable 
from  the  rest  may  be  removed  by  noUe  prottqui 
and  the  remainder  stand,  as  the  defendant  is  not 
injured  by  the  removal  of  superfluous  or  double 
allegations. 

A  nolle  prosequi  as  to  the  Intent  to  malm,  which 
was  alleged  in  one  count  of  an  indictment  charr- 
ing riot,  was  said  in  State  v.  Burke,  38  Me.  574.  to 
give  the  defendants  no  just  cause  of  complaint  be- 
cause the  charge  was  reduced  in  its  degree  of  crim- 
inality. 

An  indictment  which  is  bad  for  duplicity  ia 
charging  the  defendant  in  a  single  count  with  burn- 
ing a  dwelling  house  and  a  barn,  was  held  to  be 
properly  corrected  by  a  nolle  prosequi  as  to  so  mucb 
of  it  as  charged  the  burning  of  the  barn.  State  v. 
Bean,  supra. 

So,  it  is  held  in  State  v.  Merrill,  44  N.  H.  824.  that 
where  an  indictment  is  bad  for  duplicity  In  charr- 
ing two  offenses  in  one  count  the  prosecuting  offi- 
cer may  enter  a  not.  pros,  as  to  one  charge  before 
trial  and  a  conviction  upon  the  remaining  charyre 
will  be  good.  This  was  a  case  of  an  indictment  for 
larceny  of  various  articles  belonging  to  different 
persons,  and  the  state's  counsel  elected  to  proceed 
only  as  to  the  goods  of  one. 

Furthermore,  where  there  has  been  a  conviction 
for  burglary  on  an  indictment  charging  both  bur- 
glary and  grand  larceny  in  one  count,  it  was  held 
that  the  entry  of  a  ntAle  prosequi  as  to  larceny  would 
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on  trial,  and  that  the  attorney  general  has  no 
right,  after  the  jury  is  impaneled  and  witnesses 
called,  to  withdraw  the  case  without  their 
■consent.  (Our  italics.)  In  some  states  no 
nolU  prosequi  is  operative  by  statute  without 
sucli  consent.  Be  that  as  it  may.  if  the  case 
be  withdrawn  when  on  trial  without  the  de- 
fendant's consent,  this  operates  as  an  acquittal 
in  all  cases  in  which  the  defendant  was  in 
jeopardy  at  the  trial."  Wharton,  Crim.  PL  & 
Pr.  §  388.  (Our  italics.)  Mr.  Bishop  treaU 
the  question  very  much  in  the  same  way,  and 
says:  *The  nolle  prosequi  can  be  entered  at 
any  stage  of  the  cause  between  the  finding  of 
the  indictment  and  the  sentence;  yet  not  after 
sentence  or  even  before  to  the  prejudice  of  an^ 
right  of  the  defendant.  .  .  .  Therefore  it  is 
commonly  said  that  [at  the  stage  at  which  an 
acquittal  will  result]  it  cannot  be  entered  either 
wiih  or  without  the  approval  of  the  court,  unless 
the  defendant  consents,  because  he  is  entitled 
to  demand  a  verdict."  1  Bishop,  New  Crim. 
Proc.  §  1394.  These  precepts  are  in  keeping 
with  the  accepted  interpretation  and  common 
practice  in  our  courts;  and  we  well  understand 
that  of  itself  a  nolle  prosequi  is  no  bar,  and  that 
the  prosecution  may  afterwards  be  renewed  at 
any  time  on  a  different  indictment.  But  this 
effect  of  the  nolle  prosequi  is  strictly  confined 
to  the  preliminary  stages  of  a  prosecution,  be- 
fore issue  is  joined  on  the  merits;  for,  at  the 
latter  stage,  it  wiU  operate  as  a  bar  to  subse- 
quent prosecution,  as  the  learned  author  says. 
Mr.  Wharton  does  not,  however,  make  it  quite 
•clear  whether  the  noUe  prosequi  will  operate  as 
a  bar,  if  entered  after  verdict  and  before  judg- 


ment; but  Bishop  does.  He  says:  "We  see, 
therefore,  that  a  nolle  prosequi  Axirmg  trial  bars 
a  subsequent  prosecution  for  the  same  offense, 
whether  on  the  same  or  another  indictment.  A 
fortiori  it  does  when  entered  between  the 
verdict  and  the  sentence.'*  (Our  italics.)  Id. 
§  1395.  1  Bishop,  Crim.  L.  §  1017.  And .  with 
regard  to  the  rule  which  requires  the  defend- 
ant's consent,  it  evidently  proceeds  upon  the 
theory  that  it  will  operate  as  a  waiver  of  the 
bar.  Consequently,  if  he  does  not  give  his 
consent,  and  thereby  waive  the  bar  of  the  nolle 
prosequi,  it  is  not  permissible  for  the  prosecut- 
ing ofiicer  to  enter  it  without  his  consent,  even 
if  the  court  gives  its  assent,  because  neither 
the  district  attorney  nor  the  court  is  authorized 
to  discharge  an  accused  after  conviction. 

Having  made  an  extensive  research  into  au- 
thorities on  this  question,  we  find  it  variously 
stated;  and  consequently  we  furnish  extracts 
from  some  of  the  leading  cases,  instead  of 
making  our  own  summary.  For  instance,  it 
was  held  in  StaU  v.  SmiUi,  49  N.  H.  155.  that 
a  nolle  prosequi  may  be  entered  "before  a  jury 
is  impaneled,  and  sometimes  while  the  case  is 
on  trial  before  the  jury,  with  the  consent  of 
the  respondent,  and  sometimes  after  a  verdict 
is  rendered  against  the  prisoner."  But,  per- 
haps, the  broadest  declaration  of  the  principle 
is  to  be  found  in  State  v.  Smith,  67  Me.  828. 
The  court  says:  "It  is  well  settled  that  the  at- 
torney general  may  enter  a  nolle  prosequi  to 
the  whole  or  any  part  of  an  indictment,  against 
1  the  objection  of* the  respondent,  either  before 
'  a  jury  is  impaneled  or  after  verdict.  If  en- 
tered after  verdict,  and  the  indictment  is  suf- 


mot  warrant  an  arrest  of  Judgment.  This  was  on 
the  principle  that  because  of  duplicity  In  the 
«ouat  the  one  part  was  not  affected  by  the  cancela- 
tion of  the  other.  State  v.  Christian.  30  La.  Ann.  367. 

In  Baker  v.  State,  12  Ohio  St.  214,  the  prisoner  was 
indicted  for  "assault  with  intent  to  murder."  The 
prosecuting  attorney,  with  consent  of  the  court, 
entered  a  nolle  proMqui  on  the  Indictment  so  fai^  as 
It  related  to  "intent  to  murder."  This  was  done 
after  the  court  had  Instructed  the  jury.  On  revi€»w 
It  was  held  that  this  was  proper,  and  that  It  "still 
left  the  minor  offense  fully  described  and  the  issue 
thei-eon  to  be  tried  by  ihe  jury." 

So,  an  abandonment  by  the  district  attorney  of 
that  part  of  the  indictment  for  intent  to  murder 
which  charged  the  aggravated  circumstance  of 
lying  in  wait  was  made  in  State  v.  Ev^ns.  40  La. 
Arm.  216.  and  this  was  held  to  have  been  properly 
done  without  entitling  the  defendant  to  hia  dis- 
charge, as  it  was  an  abandonment  of  matter  of 
mere  aggravation. 

And  the  felony  charged  in  an  indictment  for  as- 
sault and  battery  with  intent  to  commit  murder 
was  struck  out  by  the  attorney  general  in  Farrell 
v.  State.  2  Lea,  25,  on  an  agreement  with  the  defend- 
ant that  he  would  plead  guilty  to  the  inferior  of- 
fense.   This  was  held  valid. 

And  a  nolle  prosequi  as  to  so  much  of  an  indict- 
ment as  charges  rape  was  held,  in  Com.  v.  Dean.  109 
Mass.  310.  to  leave  the  indictment  valid  and  suffi- 
cient to  sustain  a  charge  of  assault. 

Thus,  a  nolle  prosequi  as  to  matter  alleged  in  ag- 
gravation of  an  offense  properly  alleged  in  the  in- 
dictment [knowingly  receiving  stolen  goods,  alleg- 
ing that  he  had  "before  been  convicted  of  the  same 
offense"]  will  leave  the  indictment  as  if  such  mat- 
ter had  never  been  Included,  and  if  it  formally  and 
substantially  charge  the  offense  it  will  support 
the  conviction.  Com.  v.  Briggs,  7  Pick.  177. 
35  L.  R.  A. 


And  after  a  general  verdict  of  guilty  and  before 
sentence  on  a  count  of  an  indictment  for  burglarly 
the  attorney  for  the  commonwealth  may  enter  a 
nolle  pro«equU  as  to  so  much  of  the  indictment  as 
charges  a  breaking  and  entering,  and  thereupon 
sentence  may  be  imposed  for  larceny  only.  ,Ten- 
nings  V.  Com.  105  Mass.  586. 

So,  a  nolle  prmeqxd  as  to  all  that  part  of  an  Indict- 
ment which  related  to  the  breaking  and  entry  of  a 
shop  leaving  it  to  stand  for  larceny  only,  was  en- 
tered after  verdict  and  without  the  consent  of  the 
defendant,  in  the  leading  case  of  Com.  v.  Tuck,  20 
Pick.  356. 

The  court  in  that  case  distinctly  held  that  "if  the 
attorney  general  may  enter  a  nolle  prosequi  as  to 
the  whole  of  an  indictment,  or  of  a  count,  so  he 
may  do  it  as  to  any  distinct  and  substantive  part  of 
it." 

To  similar  effect,  an  Indictment  for  breaking  and 
entering  a  "store"  and  stealing  therefrom,  which 
the  court  questioned  because  the  word  "store"  was 
not  used  in  the  statute  as  to  burglary,  was  cor- 
rected after  verdict  on  recommendation  of  the  court 
by  entering  a  noHle  prosequi  as  to  the  part  relating  to 
the  breaking  and  entering  of  ihe  store.  The  case  is 
very  briefly  reported,  but  seems  to  imply  that  the 
verdict  was  sustained  as  one  for  larceny  only. 
Com.  v.  M'.Monagle,  1  Mass.  617. 

So,  in  Louisiana  It  was  held  that  an  indictment 
for  burglary  and  theft,  though  containing  but  one 
count,  will  sustain  a  conviction  for  theft  where 
the  prosecuting  attorney  dismisses  as  to  the  charge 
of  burglary.  Dunham  v.  State,  9  Tex.  App 
330. 

Where,  on  indictment  for  murder,  the  jury  found 
the  accused  guilty  of  manslaughter,and  it  was  found 
to  be  a  mistrial,  it  was  held  that  a  nolle  prosequi  by 
the  attorney  as  to  murder  was  unnecessary  and  its 
entry  mere  surplusage,  as  the  jury  had  acquitted 
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ficient,  the  verdict  will  be  a  bar  to  any  new 
indictment  for  the  same  offense."  That  is  an 
extreme  version  of  the  principles  of  the  com- 
mon law,  notwithstanding  the  court  rested 
its  decision  principally  upon  Massachusetts 
cases.  In  that  case  the  defendant  was  prose- 
cuted for  murder  on  an  indictment  containing 
three  counts,  and  the  attorney  general,  ''under 
special  leave  of  court,  entered  a  nolle  prosequi 
as  to  the  second  count  in  the  indictment  only." 
The  dicta  of  that  opinion  would  seem  to  be 
broader  than  the  exigencies  of  the  case  re- 
quired. In  State  v.  Kreps,  8  Ala.  951,  it  was 
said  that  *'when  an  indictment  for  a  felony 
has  been  submitted  to  a  jury  upon  the  plea  of 
not  guilty,  it  is  not  for  the  court  to  permit  a 
nolle  prosequi  to  be  eutered  (without  the  con- 


sent of  the  accused),  that  he  may  be  again 
indicted  for  the  same  offense."  To  the  same 
effect  are  Qrogan  v.  State,  44  Ala.  9,  and  Jfr/»/^^ 
V.  State,  14  Ohio  St.  295,  45  Am.  Dec.  542; 
and  the  three  arc  in  keeping  with  Wharton  an>l 
Bishop.  In  State  v.  Hoe,  12  Vt.  93,  the  court 
very  tersely  says:  '*The  right  of  the  govern- 
ment attorney  to  enter  a  nolU  proaeq^ui  is  su>- 
pended  when  trial  commences  to  the  jury. 
After  that  the  .power  is  to  be  exercised  only  by 
permission  of  the  court "  In  the  United  States 
courts  the  rule  is  about  the  same.  And  in 
United  States  v.  Watson,  7  Blalchf.  60,  it  was 
said:  "Amotion  by  the  district  attorney,  made 
before  verdict,  for  leave  to  enter  a  nhiU  pro- 
sequi on  an  indictment,"  was  granted  and  ap- 
proved.    And  in    United  States  v.  Shoetnnktr, 


the  prisoner  of  that  charge.    State  v.  Byrd,  31  La. 
Ann.  419. 

Villi.  The  power  ah»oltite  after  new  trial  granted,  or 
appeal  taken. 

Where  a  verdict  is  set  aside  on  a  motion  for  new 
trial  "the  case  .  .  .  stands  to  be  determined  in 
like  manner  as  if  no  trial  had  taken  place  and  no 
verdict  had  been  rendered  against  the  defendant." 
The  attorney  for  the  government  may  then  enter 
a  nolle  proKcq^ii,    Com.  v.  Smith,  98  Mass.  10. 

[This  he  must,  however,  do  by  permission  of  the 
court  where  the  statute  or  practice  so  requires,  as 
herlnbefore  shown.] 

In  Statij  V,  Rust,  31  Kan.  509,  likewise,  the  same 
doctrine  is  laid  down;  In  that  case  the  nolle  prosequi 
was  entered  by  the  consent  of  the  court. 

In  Com.  V.  McClusky,  151  Mass.  488,  an  appeal  was 
taken  from  a  judgment  finding  the  accused  guilty 
of  embezzlement,  and  the  attorney  for  the  state 
then  entered  a  nolle  prttsequU  on  a  review  of  which 
the  court  said:  "The  defendant  by  his  appeal  from 
the  judgment  of  the  district  court  has  availed  him- 
self of  his  right,  to  have  the  trial  in  that  court 
go  for  nothing,  and  to  be  tried  anew  in  the  supe- 
rior court.  By  availing  himself  of  this  right,  he 
placed  himself  in  the  same  position  as  if  he  had 
not  been  tried  at  all,  so  far,  at  least,  as  respects  the 
question  now  before  us  [the  entry  of  a  nolle  pro)*e' 
quQ.  The  former  judgpient  was  set  aside  and  va- 
cated; he  was  discharged  and  free  from  the  peril  In 
which  he  formerly,  stood,  and  as  one  consequence 
the  district,  attorney  might  enter  a  nolle  prosequi 
with  the  same  effect  as  if  there  had  been  no  pre- 
vious trial,  and  the  general  rule  was  applicable, 
that  a  tioMe  prosequi  may  be  entered  without  the 
defendant's  consent  before  the  Jury  are  Im- 
paneled." 

IX.  The  power  of  the  reviewing  court. 
The  entry  of  a  nolle  proftequi  seems  to  be  prefer- 
able to  the  granting  of  a  new  trial  on  review  in  cer- 
tain cases. 

In  Hughes  v.  Com.  17  Gratt.  5d5,  94  Am.  Dec.  498, 
the  court  of  appeals  of  Virginia  (t)ecause  an  instruc- 
tion, asked  for  the  defendant  and  to  which  he  was 
entitled,  had  not  been  given)  ordered  a  new  trial, 
"unless"  a  noUe  prowqui  should  be  entered. 

In  Illinois,  also,  in  the  case  of  United  States  v. 
Lee,  4  McLean,  108,  Lea,  one  of  the  parties  accused, 
was  used  as  a  witness  against  the  others.  He  there- 
after made  a  motion  for  a  discbarge  on  that  ground. 
The  attorney  resisted  the  motion,  which  was  over- 
ruled, and  Lee  was  convicted.  On  review,  deeming 
Lee  to  be  entitled  to  his  discharge,  the  court  held 
that  if  the  attorney  should  fail  to  enter  a  nolle  pro- 
sequi, the  court  would  continue  the  case  till  appli- 
cation could  be  made  for  pardon.  The  court  also 
suggested  that  a  tto^  pros,  would  be  the  shorter 
and  better  mode. 
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The  two  last  preceding  cases  cited  are  based  on 
the  theory  that  the  court  has  not  a  controlling 
power  over  the  attorney  for  the  state,  and  the 
next  succeeding  case  is  the  only  instance  we  know 
of  In  which  the  court  has  almost  assumed  to  inter- 
fere with  his  prerogative. 

In  People  v.  Oalire,  33  Mich.  93,  where  the  defen'i- 
ant  had  been  entitled  to  a  verdict  of  acquittal  upon 
all  the  counts,  but  was  found  guilty,  the  supreme 
court  (Judge  Cooley  delivering  the  opinion)  de- 
cided that  it  would  not  order  a  new  trial,  but  would 
certify  to  the  circuit  court,  not  only  to  set  ande 
the  verdict,  but  that  a  nolle  prostujui  should  be  en- 
tered. 

X.  The  p<nvcr  to  recall  the  dismissal  of  the  pn^icu- 
tion. 

A  noUe  prosequi  may  be  retracted— at  least  when 
it  is  done  with  defendant's  consent  and  during  the 
same  term.  It  may  be  so  far  canceled  as  to  require 
proceedings  on  the  original  bill  of  Indictment. 
Parry  v.  State,  21  Tex.  748. 

But  in  this  case  It  was  done  with  the  consent  of 
the  defendant.  The  court  says:  '*We  see  nothing 
to  prevent  the  defendant  from  consenting  tiiat  the 
entry  be  set  aside  during  the  term;  as  the  reconl 
abundantly  shows  ho  did." 

Dicta  to  the  effect  that  after  entry  of  a  nolle  j/rr»- 
8e(tui  there  may  be  another  process  on  the  same  in- 
dictment are  found  In  various  cases,  as,  for  instance* 
in  Ooddard  v.  Smith,  1  Salk.  21, 6  Mod.  261,  and  Slate 
V.  Thornton,  13  Ired.  L.  257.  But  these  can  by  no 
means  be  taken  as  broadly  as  they  are  stated.  The 
authorities  which  have  directly  decided  anything^ 
08  to  the  retraction  of  a  nolle  prosetiui  are  few,  but 
none  of  them  go  further  than  to  permit  it  to  be 
done  during  the  same  term  at  which  the  entry  was 
made. 

Leave  to  strike  out  an  entry  of  a  not.  prog,  which 
had  been  made  as  to  part  of  an  Indictment  so  as  to 
permit  the  prosecution  to  proceed  upon  the  indict- 
ment as  originally  found  was  allowed  during  the 
trial  of  the  case.  In  State  v.  Nutting.  39  Me.  2e». 
The  court  says  that  the  motion  was  made  while  the 
prisoner  was  In  custody  before  his  witnesses  had 
been  discharged  or  any  rights  impaired;  adding-: 
"It  is  not  necessary  to  determine  what  would  have 
been  the  result  had  the  prisoner  been  discharged 
from  custody." 

The  doctrine  was  very  anciently  announced  that 
If  the  King  by  his  attorney  enter  a  non  vuli  lUtcrius 
prosequi  the  King  cannot  afterwards  proceed  in  the 
same  suit,  but  he  may  begin  anew:  and  this  is  by 
reason  of  the  prejudice  which  otherwise  might  ac- 
crue to  the  subject.  King  v.  Pickering  (lfi66), 
Hardr.  83. 

But  this  may  be  reasonably  construed  to  mean 
that  the  nolle  in-osequi  is  Irrevocable  only  after  the 
expiration  of  the  term  of  court  at  which  it  was- 
I  granted.  R,  d. 


1895. 


State,  ex  rel,  Butler,  v.  Moibe. 


717 


2  McLean,  114,  it  was  held  that  "there  arei 
some  stages  of  a  trial  ia  which  the  right  to 
enter  a  nolle  prosequi  clearly  ceases;  as  after 
verdict  of  manslauj^hter  on  an  indictment  for 
murder,"  etc.  This  is  a  decided  modification 
of  the  doctrine  announced  in  Smith's  Case,  67 
Me.  828,  and  this  decision  precedes  the  latter 
in  date  many  years.  In  Com.  v.  Briggs,  1  Pick. 
177,  the  court  held  that  a  nolle  prosequi  mt^y  he 
entered  during  the  trial  on  a  "matter  .  ,  .  dis- 
tinct and  independent  of  the  principal  charge 
in  the  indictment,"  and  then  said:  "A  nolle 
prosequi  does  not  amount  to  an  acquittal  or  bar, 
even  where  it  goes  to  the  whole  indictment." 
But  that  opinion  is  explained  by  the  statement 
made  in  Com.  v.  Wade,  17  Pick.  395.  uz.: 
"There  are  some  stages  of  a  trial  in  which  the 
right  to  enter  a  nolle  prosequi  clearly  ceases,  as 
after  a  verdict  of  manslaughter  or  an  indict- 
ment for  murder,"— employing  the  identical 
language  that  was  employed  in  Shoemaker's 
Case,  2  McLean,  114. 

This  brings  us  to  the  consideration  of  the 
case  of  Com.  v.  Tuck,  20  Pick.  858,  of  which  a 
great  deal  has  been  said  in  argument.  The 
court  said:  "There  are  three  periods  of  the 
prosecution  in  which  a  nolle  prosequi  may  be 
entered,— before  the  jury  is  impaneled,  while 
the  case  is  before  the  jury,  and  after  verdict." 
It  is  needless  to  repeat  what  was  said  in  the 
opinion  on  the  first  two  propositions,  as  it  will 
suffice  to  say  that  it  was  in  keeping  with  all 
other  cases  in  that  respect.  It  is  the  last  or 
third  one  with  which  we  are  chiefly  concerned, 
and  on  that  subject  the  opinion  says:  "After 
a  verdict  of  guilty  is  rendered,  the  defendant 
is  to  be  sentenced  upon  the  motion  of  the 
attorney  general;  and  we  have  no  doubt  of 
his  authority  to  enter  a  nolle  prosequi  after 
verdict.  It  cannot  operate  to  the  injury  of  the 
defendant.  If  the  indictment  is  sufiScient, 
...  it  saves  him  from  the  sentence  of  the 
law."  It  is  quite  apparent  that  this  opinion  is 
not  easily  reconcilable  with  those  in  Briggs' 
Case  and  Wade's  Case  supra;  but,  when  the 
carefully  chosen  words  of  the  opinion  in  Tuek^s 
Case  are  considered,  it  amounts  to  about  the 
same  thing,  for  the  court  said  that  a  nolle  pros- 
equi after  verdict  saved  the  defendant  "from 
the  sentence  of  the  law,"  but  it  was  careful 
not  to  say  that  it  operated  a  bar  to  future  pros- 
ecution on  another  indictment  for  the  same 
offense.  That  expression  is  the  saving  clause 
which  preserves  its  consistency  with  the  prin- 
ciple of  the  Locktcood  Case,  the  purport  of 
which  is  that  the  verdict  of  guilty  is  a  "con- 
viction" to  be  discharged,  from  which  the 
pardoning  power  must  be  exercised.  It  would 
have  been  manifestly  inconsistent  for  the  court 
to  have  held  that  a  nolle  prosequi  after  con- 
viction would  operate  a  complete  bar  also. 
That  would  be  the  equivalent  of  saying  that 
the  prosecuting  ofilcer  possessed  equal  power 
with  the  governor,  without  any  provision  of 
law,  statutory  or  constitutional,  to  justify  the 
pretention.  The  court  said  in  the  Lockwood 
Case  that  the  question  as  to  whether  the  gov 
ernor  had  the  power,  under  the  Massachusetts 
Constitution,  to  pardon  a  convicted  pen?on 
between  verdict  and  sentence,  was  for  a  long 
time  in  doubt;  but  that  decision  resolved  that 
doubt  in  favor  of  the  exercise  of  that  power, 
and  such  has  been  the  constant  practice  in  that 
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state  since  that  decision;  and,  what  is  more 
striking,  no  decision  of  that  court,  since  the 
Lockxcood  Case,  has  been  cited — and  we  are 
quite  confident  not  one  can  be  found — which 
decides  that  the  district  attorney  may  enter  a 
nolle  prosequi  after  conviction,  under  circum- 
stances which  operate  a  bar  upon  the  face  of 
the  record.  Not  only  is  this  the  theory  of  the 
law,  but  the  respondent's  return  and  accom- 
panying exhibits  show  that  the  objects  had  in 
view  by  the  relator  in  tendering  the  motion  to 
nolle  'prosequi  was  to  discharge  Bier  from 
custody,  that  he  might  testify  in  certain  other 
prosecutions  which  are  enumerated,  freely, 
and  without  his  testimony  being  discredited  bv 
virtue  of  his  conviction.  But  it  is  quite  evi- 
dent to  our  minds  that  the  respondent  would 
have  just  reversed  the  well-established  prin- 
ciple governing  such  a  case  if  he  had  permitted 
the  relator  to  enter  a  nolle  prosequi  as  he  pro- 
pc^ed  to  do. 

In  the  Whisky  Cases,  99  U.  8.  594,  25  L.  ed. 
899.  the  supreme  court  express  themselves  very 
plainly  with  regard  to  the  rights  of  a  partieeps 
eriminis,  as  they  are  defined  m  Ex  parte  Wells, 
59  U.  S.  18  How.  307, 15  L.  ed.  421  (a  leading  case 
on  the  subject),  and  said :  " M uch  consideration 
appears  to  have  been  given  to  thequestion  in  that 
case,  and  the  court  held  that  the  only  claim  the 
accomplice  has  in  such  a  case  is  an  equitable 
one  for  pardon,  and  that  only  upon  the  con- 
dition that  he  makes  a  full  and  fair  disclosure 
of  the  guilt  of  himself  and  that  of  his  asso- 
ciates; that  he  cannot  plead  it  in  bar  of  an 
indictment  against  him,  .  .  .  nor  use  it  in  any 
way  except  to  support  a  motion  to  put  off  the 
trial  in  order  to  give  him  time  to  apply  for  a 
pardon."  Page  601  (L.  ed.  402).  In  support 
of  that  proposition,  amongst  others,  the  court 
cites  the  following  cases,  viz. :  King  v.  Rudd, 
1  Leach,  C.  L.  125;  King  v.  Oarside,  2  Ad.  & 
El.  275:  People  v.  Whijyple,  9  Cow.  707;  1  Chitty, 
Crim.  L.  p.  82;  8  Russell,  Crinoes.  pp.  597, 
598;  1  Phil.  Ev.  p.  86;  1  Bishop.  Crim.  Pr. 
^  1076;  Com.  v.  Knapp,  10  Pick.  477.  20  Am. 
Dec.  534;  United  States  v.  Lee,  4  McLean,  108. 
Proceeding,  the  court  then  very  pointedly  say: 
"Considered  in  its  full  scope,  the  agreement  is 
that  in  consideration  of  the  defendant's  testi- 
fying against  their  co-conspirators,  who  were 
indicted  for  defrauding  the  revenue,  they,  the 
defendants,  should  have  a  full  and  complete 
discharge,"  etc.  And,  their  conclusion  being 
that  the  district  attorney  had  no  right  to  con- 
sent to  such  discharge,  the  defendant's  demur- 
rer was  disallowed  and  refused.  The  opinions 
of  authors  are  in  perfect  accord  with  that 
expressed  by  the  court,  as  will  be  Instanced  by 
the  following,  viz.:  "Though  an  accomplice, 
when  called  as  a  witness  by  the  state,  makes  a 
clean  breast,  and  exhibits  all  the  facts  in  the 
case,  however  criminatory,  he  is  not  in  law 
entitled  to  a  pardon;  nor  can  he  plead  the  fact 
that  his  testimony  was  so  invited  and  so  used, 
in  bar  of  a  prosecution  against  him  for  the 
offense  he  confessed  when  on  the  witness  stand. 
His  claim  to  pardon  depends  exclusively  on 
executive  discretion."  Whart.  Crim.  "Ev. 
§443. 

Thus,  we  are  brought  to  face  the  proposition 
that  the  relator  proposes  to  make  use  of  the 
nolle  prosequi,  after  the  conviction  of  Bier  has 
become  a  finality,  and  consequently  within  the 
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scope  of  the  pardoning  power  of  the  executive, 
to  accomplish  his  discharge  from  custody  before 
he  has  made  the  promised  disclosures,  and 
without  the  leave  of  the  court;  disclaiming  the 
right  of  the  presiding  judge  to  refuse  the  filing 
of  his  motion.  Notwithstanding  an  attentive 
examination  of  adjudicated  cases,  we  have 
found  no  case  in  which  such  a  doctrine  has 
been  announced. 

3.  Much  stress  has  been  laid  upon  the  propo- 
sition by  the  relator  in  argument  that  the 
prosecuting  officer  in  England  has  the  right  to 
enter  a  nolle  prosequi  at  will,  without  the  con- 
sent or  control  of  the  court,  and  consequently 
he  has  the  same  right,  under  Rev.  Stat.  ^  976, 
which  adopts  the  principles  of  the  common 
law  of  England  for  the  government  of  criminal 
proceedings  in  so  far  as  same  are  not  con- 
trolled by  positive  legislative  enactment.  In 
the  courts  of  England,  prosecutions  are  set  on 
fool  by  private  prosecutors;  and  the  right  to 
enter  a  nolle  prosemii  is  a  "prerogative  incident 
to  the  sovereign;  whilst  in  this  state  prosecu- 
tions are  provided  for  in  the  organic  law, 
which  declares  that  "prosecutions  shall  be  by 
indictment  or  information,"  and  that  **no  per- 
son shall  be  held  to  answer  for  a  capital  crime, 
unless  on  presentment  or  indictment  by  a 
grand  jury."  Const,  art.  5.  The  offices  of 
attorney  general  and  district  attorney  for  the 
parish  of  Orleans  are  established  and  their 
qualifications  prescribed  by  the  organic  law. 
Const  arts.  94, 1 84.  The  duties  of  the  attorney 
general  are  prescribed  by  statute  (Rev.  Stat. 
^§  181-188),  and  those  of  district  attorney  are 
found  in  §§  1140-1170,  inclusive.  It  is,  by 
positive  mandate  of  the  statute,  made  the  duty 
of  the  attorney  ireneral  "to  appear  for  the  state 
in  all  prosecutTons,"  particularly  designating 
them.  Id.  §  181.  And  it  is  made  the  duty  of 
the  district  attorney ;to  attend  the  sessions  of  the 
court  and  represent  the  state,  in  all  civil  and 
criminal  actions.  Id.  §  1148.  The  law  pro- 
vides that  "prosecutions  for  offenses  not  capi- 
tal may  be  by  information  with  the  leave  of 
the  court  first  obtained."  Id.  |  977.  And,  in 
immediate  connection  with  the  foreeroing  (in  the 
same  chapter),  the  statute  declares  that  it  "shall 
be  lawful  for  the  attorney  general,  district 
attorney,  or  district  attorney  pro  tempore  to 
enter  a  nolle  prosequi."  la.  §  990.  These 
are  the  statutory*  limitations  which  were  placed 
upon  ths  provisions  of  §  976,  which  declares 
that  "all  proceedings  whatsoever  in  the  prose- 
cution of  crimes  and  misdemeanors  .  .  .  shall 
be  according  to  the  common  law,  unless  other- 
wise provided."  The  courts  and  prosecuting 
officers  constitute  component  parts  of  the 
judicial  department  of  the  state  government, 
but  each  one  of  them  is  subordinated  by  statu- 
tory regulations  which  are  prescribed  for  their 
guidance  and  control.  It  is  quite  evident  from 
the  foregoing  that  criminal  prosecutions  in  this 
state  are  quite  different  from  those  in  England, 
and  also  that  the  power  of  the  prosecuting 
officer  is  greatly  diminished.  The  declaration 
that  "it  shall  be  lawful"  for  a  district  attorney 
to  enter  a  nolle  prosequi  is  quite  significant. 
That  is  not  the  statutory  delegation  of  an  abso- 
lute power  in  the  prosecuting  officer  to  enter  a 
nolle  prosequi  at  will.  On  the  contrary,  it  is 
permissive  only,  and  seems  to  imply  that  the 
exercise  of  that  power  is  held  in  subordination 
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to  the  sound  judicial  discretion  of  the  trial 
judge. 

It  is  a  general  and  accepted  theory  of  statu- 
tory interpretation,  in  criminal  as  well  as  civil 
matters,  that  laws  in  pari  materia  must  be  con- 
strued together.  On  this  principle  that  section 
of  the  Revised  Statutes  which  provides  that 
"prosecutions  for  offenses  not  capital  may  be 
by  information,  with  the  leave  of  the  court 
tirst  obtained"  (^  977),  must  be  construed  so  as 
to  harmonize  with  that  section  which  declares 
that  "it  shall  be  lawful"  for  the  prosecuting 
officer  to  enter  a  nolle  prosequi  (§  990).  The 
power  to  inaugurate  and  the  power  to  discon- 
tinue a  prosecution  run  on  parallel  lines,— i/i 
pari  passu.  One  is  quite  as  much  under  the 
advisory  control  of  the  presiding  judge  as 
the  other.  Mr.  Wharton  announces  the  gen- 
eral American  doctrine  to  be  that  "the  preroga- 
tive is  one  which  is  subject  to  the  controlof 
the  [court]  while  the  case  is  on  trial,"  and  that 
the  "prosecuting  officer  has  no  richt  after  the 
jury  is  impaneled  and  witnesses  called  to  with- 
draw the  case  without  the  consent  of  the 
court"  The  rule  in  the  United  States  courts 
is  the  same,  for,  in  treating  of  the  right  of  the 
district  attorney  to  enter  a  noUe  prosequi ,  it 
was  said  in  United  States  v.  Gorrie,  JBrun. 
Coll.  Cas.  686:  "His  control  over  and  direc- 
tion of  cases  thus  committed  to  his  charge  v*^ 
exclusive  until  they  come  under  the  control  of 
the  court.  Practically,  however,  the  discretion 
of  the  district  attorney  is  exercised  in  relation 
to  the  case  and  its  discontinuance  until  the 
trial  has  commenced  as  freely  as  before.  This 
difference  is,  however,  always  recognized:  that 
[in  that]  '.  .  .  control  the  district  attorney 
acts  with  the  express  assent  or  tacit  acquies- 
cence of  the  court."  The  foregoing  opinion  is 
in  keeping  with  the  greater  part  of  the  authori- 
ties we  have  cited  supra,  and  with  the  weight 
of  other  American  authorities.  It  is  sound  in 
principle,  correct  in  practice,  and  in  keeping 
with  our  laws  and  jurisprudence. 

In  8taU  V.  Hornsby,  8  Rob.  (La.)  554,  41 
Am.  Rep.  805.  it  was  very  justly  observed  by 
Nicholls,  J.,  as  organ  of  the  court  of  errors  and 
appeals:  "Formerly,  in  England,  the  Judges 
felt  themselves  constrained  to  adhere  so  strictly 
to  form  that  public  justice  was  in  many  cases 
evaded,  and  the  most  dangerous  malefactors 
let  loose  upon  society,  in  consequence  of  the 
omission  of  some  senseless  and  unmeaning 
form.  The  failure  on  the  part  of  the  prosecu- 
tion to  dot  an  *i'  or  to  cross  a  't,'  or  something 
equally  absurd,  was  considered  8ufi9ciently 
fatal  to  vitiate  the  whole  proceedings.  Sub- 
stance was  sacrificed  to  form;  or  rather,  form 
became  substance,  and  substance  mere  form.'^ 
But  the  learned  justice  congratulated  the  court 
that  that  sort  of  thing  had  become  obsolete  in 
England  as  well  as  America.  In  keeping  with 
that  observation  the  same  case  was  again  pre- 
sented to  and  decided  by  the  same  court;  and, 
in  the  course  of  their  opinion,  they  reviewed 
and  determined  the  identical  question  pres- 
ently under  consideration,  and  said:  '^After 
much  investigation  in  the  case  of  State  v. 
Brown  (decided  by  this  court)  8  Rob.  (La.^ 
566,  we  held  that  'the  attorney  general  may, 
at  any  time  before  the  defendant  has  been 
actually  tried,  on  application  to  the  court, 
have  an  indictment  quashed  if  the  prosecu- 
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tioD  is  in  good  faith,  and  not  instituted  from 
malicious  motives  or  for  the  purposes  of 
oppression;  and  that  the  presiding  judge  will 
take  care  to  prevent  abuse  and  oppression, 
by  not  permitting  a  capricious,  arbitrary,  or 
malicious  exercise  of  the  power/  Upon  a 
view  of  all  the  authorities  bearing  upon  this 
question,  we  are  satisfied  that  at  all  stages 
of  a  criminal  prosecution  before  a  jury  is 
impaneled,  the  attorney  general  possesses  an 
arbitrary  control  over  his  indictments,  and 
that  he  may  enter  a  nolle  prosequi  as  to 
them,  at  pleasure,  without  the  consent  of 
the  court  or  of  the  accused.  .  .  .  But, 
when  the  jury  has  been  charged  with  the  trial 
of  a  case,  this  right  of  the  attorney  general  is 
suspended,  or  at  least  qualified,  and  cannot  be 
exercised  against  the  consent  of  the  court, 
which  will  in  no  case  grant  it  if  the  defense 
appears  ample,  or  if  the  motion  appears  not  to 
be  in  good  faith  and  to  promote  the  ends  of 
justice.  This  right  may  be  exercised,  even 
after  conviction,  when  it  is  clear  that  no  judg- 
ment can  be  pronounced  on  the  verdict,  on  ac- 
count of  defects  in  the  indictment."  This  is  a 
terse,  plain  statement  of  the  law  as  it  is  ad- 
ministered in  Louisiana,  and  it  needs  no  am- 
plification at  our  hands.  These  decisions  are 
not  different  from  the  decision  in  State  v. 
Bugg,  6  Rob.  (La.)  63,  the  nolle  prosequi  in 
that  case  having  been  entered  at  the  prelimi- 
nary stage  of  the  prosecution,  when  the  district 
attorney  had  absolute  control  "over  his  indict- 
ments.' State  V.  Hunter,  14  La.  Ann.  71, 
says  nothing  to  the  contrary.  The  Brown  and 
Hornaiw  Cases  are  in  accord  with  State  v.  Ban- 
ton,  4  La.  Ann.  81,  in  which  the  court  said: 
"The  second  point  presented  is  elaborately  ex- 
amined in  the  cases  of  Com.  v.  Tuck,  20  Pick. 
8ft4,  and  Com.  v.  Briggs,  7  Pick.  177,  and  the 
reasoning  and  authorities  upon  which  they 
maintain  the  right  of  the  attorney  general  to 
enter  nolle  prosequi  upon  one  count  of  an  in- 
dictment, and  to  claim  judgment  upon  the  re- 
maining counts,  after  a  general  verdict,  ap- 
pear to  us  conclusive."  That  opinion  accords 
exactly  with  our  own  appreciation  of  the  opin- 
ion of  the  Massachusetts  court  in  the  Tuck 
Case,  and  that  is  widely  different  from  the  is- 
sue tendered  to  the  respondent,  of  permitting 
the  relator  to  enter  a  nolle  prosequi,  and  dis- 
charge a  defendant  who  has  been  convicted  of 
a  felony  upon  a  valid  indictment.  So  the 
court  said  in  State  v.  Crosby,  4  La.  Ann,  484, 
that  a  nolle  prosequi  may  be  entered  upon  one 
count  of  an  indictment,  and  a  judgment 
claimed  on  the  remaining  count,  even  after  a 
general  verdict.  State  y.  ShonJkausen,  26  La. 
Ann.  421,  follows  the  same  rule.  In  State  v. 
Christian,  80  La.  Ann.  867,  it  was  held  that, 
when  the  accused  who  is  charged  in  one  in- 
dictment with  burglary  and  grand  larceny  has 
been  convicted  of  burglary,  the  entry  of  a 
nolle  prosequi  as  to  the  charge  of  grand  larceny 
will  not  warrant  an  arrest  of  judgment.  In 
States.  Byrd,  31  La.  Ann.  419,  it  was  held 
that  a  rwUe  prosequi  and  the  consequent  dis- 
charge of  the  prisoner  are  not  a  bar  to  a  subse- 
quent indictment  for  the  same  offense;  and, 
when  there  are  two  counts,  a  nolle  prosequi  of 
the  first  one  does  not  bar  a  prosecution  on  the 
second.  So,  when,  on  an  indictment  for  mur- 
der, the  prisoner  is  convicted  of  manslaughter, 
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and  anew  trial  is  obtained,  a  nolle  prosequi 
may  be  entered  as  to  the  charge  of  {murder, 
and  a  new  indictment  be  preferred  for  man- 
slaughter. In  State  v.  Washington,  88  La. 
Ann.  1473,  it  was  held  that  where  two  or 
more  persons  are  jointly  indicted,  one  as  prin- 
cipal and  the  other  parties  as  accessories,  and 
they  have  pleaded  to  the  indictment,  and  have 
been  put  on  their  trial  together  under  it,  and,, 
after  the  jury  has  been  impaneled  in  behalf  of 
the  state,  the  district  attorney  offers  to  enter  a 
nolle  prosequi  as  to  the  alleged  accessories,  the 
accused  have  the  right  to  oppose  the  motion^ 
and  to  insist  that  the  jury  be  permitted  to  re- 
turn a  verdict  on  their  plea.  And  in  the  recent 
case  of  State  v.  Washington,  48  La.  Ann.  919, 
it  was  held  that  in  case  a  party  is  charged 
with  burglary  and  larceny,  in  one  count,  and 
is  tried  and  found  guilty  as  charged,  and 
thereafter  files  a  motion  for  a  new  trial  on  the 
sole  ground  that  the  proof  adduced  was  insuf- 
ficient to  sustain  the  indictment  for  bur- 
clary,  held  that  at  this  stage  of  the  proceedings 
It  is  competent  and  admissible  for  the  district 
attorney  to  enter  a  noUe  prosequi  as  to  the 
charge  of  burglary,  and  prevent  a  new  trial 
being  granted. 

But  the  relator,  in  opposition  to  the  forego- 
ing, cites  and  relies  upon  several  deci- 
sions, viz,:  In  Farrar  v.  Steele,  81  La.  Ann. 
640  (an  intrusion  suit),  the  court,  in  expressing 
an  opinion  in  reference  to  the  duties  and  pow- 
ers of  prosecuting  ofl3cers,  said:  "This  court 
has  twice  held  that  a  district  attorney,  prose- 
cuting on  behalf  of  the  state,  may  enter  a 
nolle  prosequi  at  his  discretion,  subject  only  U> 
the  right  of  defendant,— after  the  trial  has  com- 
mence and  evidence  given,  to  insist  on  a  trial. 
In  this  respect  neither  the  court  nor  the  ac- 
cused has  the  right  to  control  the  attorney  of 
the  state."  StaU  v.  Bugg,  6  Rob.  (La.)  6.3; 
State  v.  Hornsby,  8  Rob.  (La.)  583, 41  Am.  Dec. 
814.  We  have  already  quoted  extracts  from 
these  cases  supra,  and  found  that  they  sustain 
the  proposition,  which  is  everywhere  conceded, 
that  the  prosecuting  officer  has  absolute  con- 
trol oyer  his  indictments  before  issue  is  joined 
and  the  trial  begun.  State  v.  Pierre,  88  La. 
Ann.  91,  is  to  the  same  effect.  In  State,  Wall^ 
V.  Tenth  Judicial  Dist,  Judge,  88  La.  Ann. 
1222,  the  ri^ht  to  enter  a  noUe  prosequi  waa 
not  involved;  but  it  was  therein  decided  that 
the  trial  judge  had  not  the  right  to  withhold 
his  consent  for  the  district  attorney  to  file  an 
information,  on  the  ground  that  the  statute  un- 
der which  he  was  proceeding  was  unconstitu- 
tional, the  court  holding  that  no  law  of  the 
state  nor  adjudication  of  this  court  could  be 
found  which  gave  the  judge  any  discretion  in 
the  matter.  That  decision  is  in  exact  accord 
with  the  two  cases  last  cited,  and  emphasizea 
the  absolute  and  unlimited  control  of  the  prose- 
cuting ofiScer  "over  his  indictments"  in  the 
preliminary  stages  of  a  prosecution.  State  v. 
C<^,  88  La.  Ann.  844,  proceeds  upon  the  same- 
lines,  and  supports  the  same  theory. 

The  foregoing  is  a  complete  synopsis  of  the 
jurisprudence  of  this  court  on  the  sublect  of 
nolle  prosequi,  and,  with  the  principles  tbereii^ 
announced  kept  in  yiew,  It  can  safely  be  af- 
firmed that  the  Hornsby  and  Brown  Casts  have 
never  been  overruled;  that  in  no  case  has  the- 
district  attorney's  right  to  enter  a  n<?2^  prosequi. 
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been  made  to  depend  on  the  consent  of  the  de- 
fendant; but  that,  after  issue  joined,  it  has 
been  invariably  made  to  depend  upon  the  per- 
mission of  the  court.  It  cannot  be  preceived, 
either  on  reason  or  authority,  why  a  district 
attorney  should  have  an  absolute  right  to  enter 
a  nolle  prosequi  at  any  and  all  stages  of  a 
prosecution,  and  discharge  from  custody  per- 
sons who  have  been  convicted  of  felonies.  But 
as  an  illegal  count,  in  an  otherwise  valid  indict 
ment,  may  be  eliminated  by  a  nolle  prosequi 
after  a  verdict  of  guilty,  to  prevent  the  allow- 
ance of  a  new  trial,  it  would  seem  that  this 
could  not  be  done  otherwise  than  by  consent 
of  the  court  upon  whose  judgment  action  de 
pended.  Likewise,  in  a  case  where  conviction 
disqualifies,  the  nolle  prosequi  must  necessarily 
depend  upon  the  same  conditions,  as  in  either 
case — the  legality  of  an  indictment,  or  the 
competency  of  an  accomplice  to  testify — a 
question  Is  presented  for  the  judge  to  decide, 
before  the  nolle  prosequi  becomes  necessary  or 
can  be  filed;  for,  as  we  have  seen,  there  is  no 
•event  in  which  it  can  be  employed,  except  for 
the  purpose  of  overcoming  some  legal  impedi- 
ment to  the  course  of  justice,  and  before  con- 
viction has  become  complete,  for,  once  the  con- 
viction is  completed,  and  all  of  the  declinatory 
pleas  and  motions  are  disposed  of,  the  pardon- 
ing power  supervenes,  and  nothing  other  than 
its  exercise  can  release  a  convicted  person. 
Confessedly,  Bier  was  indicted  for  the  crime  of 
prejury,— a  penitentiary  offense.  He  was 
found  guilty  by  the  verdict  of  a  jury.  He  ap- 
plied for  a  new  trial,  and  that  was  overruled. 
Subsequently  he  made  a  confession,  which 
operates  as  an  acquiescence  in  the  verdict.  Un- 
der this  state  of  facts,  there  can  be  no  doubt  of 
the  finality  of  the  conviction.  That  the  nolle 
prosequi  tendered  in  the  court  of  the  respondent 
means  the  discharge  of  Bier  from  custody  is  ap- 
parent on  the  face  of  relator's  motion;  for  it  an- 
nounces to  the  respondent  that  he  "gives  the 
court  here  to  understand  and  be  informed  that 
he  now  enters  a  nolle  prosequi'  in  the  case  of 
State  V.  Bier/  and  prays  that  he  be  discharged 
without  a  day."  Notwithstanding  we  have 
made  diligent  search,  no  one  has  been  found 
which  bears  any  just  analogy  to  the  instant  case; 
no  one  in  which  a  prosecuting  oflScer  was  per- 
mitted to  enter  a  nolle  prosequi  after  the  con- 
viction had  become  a  finality,  and  the  pardon- 
ing power  had  attached,  the  proceedings  being 
regular,  and  the  indictment  valid.  In  neither 
Smith's  Case,  in  the  court  of  Maine,  nor  in 
Tuck's  Case,  in  the  court  of  Massachusetts,  in 
which  the  power  of  the  prosecuting  oflicer  was 
pushed  to  the  furthest  extreme,  was  the  whole 
indictment  quashed  or  the  convicted  defend- 
ant released.  On  the  contrary,  the  nolle  pros- 
equi was  employed  in  each  of  those  cases  for 
the  express  purpose  of  discharging  one  or  more 
counts  of  the  respective  indictments,  so  that 
the  conviction  of  the  defendants,  on  other 
counts  should  be  placed  beyond  the  perad ven- 
ture of  doubt.  It  has  never  been  recognized 
in  this  court  as  a  means  of  securing  pardon  for 
the  convicted  defendant. 

The  result  of  this  investigation  has  led  us  to 
the  conclusion  that  there  are  three  stages  of  a 
criminal  prosecution,  viz.:  First.  The  inaugu- 
ration or  preliminary  stage, when  the  prosecut- 
ing officer  has  absolute  control  of  his  indict- 
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ments.  Second.  The  trial  of  the  cause  and  its 
incidents,  during  which  the  court  has  control 
and  the  power  of  the  prosecuting  ofl3cer  is  sus- 
pended. Third.  The  period  between  the  ver- 
dict of  the  jury  and  the  sentence  by  the  court, 
when  the  pardoning  power  comes  Into  oper- 
ation. Placing  our  opinion  on  these  lines,  and 
resting  our  judgment  on  the  propositions  of 
law  which  must  govern  the  judge  and  district 
attorney  in  the  premises,  we  are  relieved  of  the 
I  duty  of  inquiring  into  the  facts  brought  for- 
ward in  the  return,  any  further  than  has  been 
found  necessary  to  solve  the  questions  of  the 
law  involved.  We  shall,  consequently,  omit 
discussion  of  Bier's  consent  to  or  acquiescence 
in  the  proceedings  in  the  respondent's  court, 
and  the  further  question  as  to  whether  the  pro- 
posed discharge  would  operate  as  a  bar  to  fur- 
ther prosecution  under  another  indictmeDt  for 
the  same  offense.  Of  course,  they  could  not 
be  decided  in  a  mandamus  proceeding,  which 
we  are  called  upon  to  employ  in  the  exercise  of 
the  supervisory  jurisdiction  of  this  court.  It 
suffices  for  us  to  say  that  Bier  is  not  a  party 
to  this  suit,  either  as  relator,  respondent,  or 
intervener;  and  his  counsel  have  not  joined  the 
standard  of  either  relator  or  respondent.  It  i<: 
evident  that  proof  of  the  questions  of  Bier's 
consent,  or  his  waiver  and  renunciation, — ^if 
any  such  there  be, — are  m&tiers  in  pats,  which 
can  arise  and  be  judicially  determined  only 
when  a  future  prosecution  shall  be  presented. 
Our  decision  of  them,  in  an  issue  between  the 
judge  and  district  attorney  of  the  court  in 
which  Bier  is  prosecute<l,  would  not  be  juris- 
dictional, and  would  not  operate  as  either  re* 
judicata  or  as  an  estoppel  for  or  against  him 
personally. 

4.  Finally,  we  are  confronted  with  the 
question  whether  the  respondent  judge  has 
been  derelict  in  the  discharge  of  any  duty 
which  the  law  has  cast  upon  him  in  the 
premises;  or,  in  other  words,  did  he,  as  the 
relator  alleges,  "arbitrarily  and  unwarrant- 
ably" refuse  to  allow  his  motion  lo  nolh 
prosequi  the  convicted  defendant  to  be  filed 
and  spread  upon  the  minutes  of  his  court? 
Notwithstanding  the  proposition  has  been 
pressed  upon  our  attention  in  argument,  sup- 
ported by  the  citation  of  numerous  author- 
ities, that  the  mere  filing  of  the  paper  which 
was  tendered  for  filing,  or  the  failure  of  the 
clerk  to  make  the  proper  indorsement  thereon, 
does  not  defeat  the  filing  in  point  of  fact, — the 
paper  having  been  deposited  with  the  proper 
officer,  and  placed  among  the  records  of  the 
court, — but  the  position  assumed  and  the  au 
thorities  cited  do  not  apply  to  the  facis  of  this 
case.  The  motion  to  enter  a  nolle  prosequi 
was  tendered  by  the  district  attorney,  accom- 
panied by  the  request  that  it  be  filed;  but  that 
request  was  refused  by  the  respondent.  The 
minute  entry  of  the  clerk  shows  that  fact.  Had 
the  paper  been  actually  filed,  or  directed  by 
the  court  to  be  filed,  and  that  fact  not  evidenced 
by  an  appropriate  indorsement,  the  act  would, 
within  the  meaning  and  intendment  of  the  au- 
thorities cited,  have  been  taken  for  the  fact 
Entertainingthat  idea,  doubtless,  the  respondent 
declined  to  allow  the  motion  to  be  filed  in  the 
record  of  State  v.  Bier.  In  fact,  it  forms  no 
part  of  it.  Though,  out  of  the  abundance  of 
caution,  the  respondent  has  made  same  an  eic- 
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Libit,  and  annexed  it  to  his  return,  for  personal 
inspection  by  this  court.  Indeed,  the  motion 
was  not  intended  for  the  respondent  to  act 
upon  at  all.  It  purports  simply  to  inform  the 
court  that  relator  had  exercised  a  legal  right 
and  entered  a  nolle  prosequi,  the  effect  of 
which  would  have  been  to  release  Bier  from 
'  custody.  In  tendering  his  motion  in  that  shape, 
the  relator's  evident  Intention  was  to  act  inde- 
pendently of  the  court,  and  have  the  nolle  pro- 
sequi operate  as  a  discbarge  of  Bier  from  cus- 
tody as  soon  as  it  should  have  been  spread 
upon  record,  despite  the  will  or  consent  of 
the  court.  This  fact  is  exhibited  by  the  aver- 
ments of  the  motion,  and  it  is  further  illustrated 
by  the  relator's  insistence  in  his  printed  brief. 

It  is  evident  that  the  filing  of  the  motion  was 
expected  of  itself  to  make  the  discharge  of  Bier 
effectual,  on  the  theory,  doubtless,  that  the 
power,  havinff  been  once  exercised,  could  not 
be  subsequently  recalled  by  the  court.  It  was 
not  a  motion  of  the  kind  which  invited  or  solic- 
ited action  by  the  court  preliminarily  to  give  it 
effect.  Hence  it  was  not  of  the  respondent's 
simple  failure  to  perform  a  purely  ministerial 
duty  that  relator  complains,  but  of  his  failure 
to  exercise  a  legal  discretion  with  which  the 
law  has  clothed  him,  and  decide  a  question 
favorable  to  the  view  he  entertained,  for  rela- 
tor's motion  proceeded  upon  the  theory  that  he 
had  the  power,  under  the  law,  to  enter  a 
nolle  prosequi  after  the  verdict  of  conviction, 
.  the  effect  of  which  would  be  to  * 'discharge  Bier 
without  day."  without  the  consent  of  the  re- 
spondent; and  we  have  found  that  such  a  power 
'  did  not  exist.  Hence  the  respondent  not  only 
exercised  his  judgment  in  the  .premises,  but 
exercised  it  correctly,  and  is  not,  therefore, 
amenable  to  the  relator's  charges. 

Entertaining  the  view  we  have  expressed  of 
the  law,  and  being  advised  of  the  purpose 
which  relator  had  in  view,  it  is  manifest  that 
there  was  no  ministerial  duty  imposed  upon 
respondent,  the  performance  of  which  can 
be  coerced  by  our  writ  of  mandamus.  In 
treating  of  mandamus  to  inferior  courts,  Mr. 
High  says  "that  in  all  matters  resting  within 
the  jurisdiction  of  an  Inferior  court,  and  upon 
which  it  has  acted  in  a  judicial  capacity,  man- 
damus will  not  lie  to  review  its  proceedings  or 
to  revise  its  rulinjgs,"  etc.  High,  Extr.  Legal 
Hem.  §  150.  "Tliat  in  all  matters  resting 
within  the  discretion  of  the  inferior  tribunal, 
mandamus  will  not  lie  to  control  or  interfere 
with  the  exercise  of  such  discretion."  Id.  §  156. 
The  writ  "is  exercised  with  the  utmost  caution, 
lest  there  should  be  any  improper  interference 
with  the  exercise  of  the  judicial  powers  of  the 
court  below,  and  it  will  only  be  used  in  such 
manner  as  to  leave  the  inferior  tribunal  un- 
trammeled  in  the  exercise  of  the  discretionary 
or  judicial  powers  with  which  it  is  properly 
vested  by  law."  Id.  "  But  it  not  infrequently 
happens  that  duties  devolve  upon  courts  or 
.  judges,  either  by  operatioi>of  law  or  by  positive 


statute,  which  partake  more  of  a  ministerial  than 
of  a  judicial  nature,  and  when  the  duty  is  so  plain 
and  imperative  that  no  element  of  discretion 
can  enter  into  its  performance.  And  while  the 
courts  uniformly  refuse  to  interfere  with  the 
discretion  of  inferior  tribunals  in  the  perform- 
ance of  their  duties,  yet  as  to  acts  to  be  per- 
formed by  a  court  or  judge  in  a  merely  minis- 
terial capacity,  or  as  to  duties  which  are  oblig- 
atory upon  them  by  express  statute,  and  as  to 
which  there  can  be  no  dispute  and  no  element 
of  discretion,  mandamus  is  an  appropriate  rem- 
edy, and  will  be  granted  to  compel  the  per- 
formance of  the  act  or  duty."  Id.  §  280. 
This  rule  was  recognized  and  enforced  by  this 
court  in  State,  Dabotal,  v.  Police  Jury,  89  La. 
Ann.  759. 

The  question' at  once  arises,  What  is  the  act 
which  the  respondent  is  required  to  perform 
in  a  merely  ministerial  capacity,  or  the  duty 
which  is  obligatory  upon  him  bv  express 
statute,  as  to  which  there  can  be  no  dispute  and 
no  element  of  discretion?  We  have  clearly 
demonstrated  that  the  judge  was  not  called 
upon  by  the  motion  to  act  at  all.  The  district 
attorney  disavowed  the  right  and  authority  of 
the  judge  to  act  in  the  premises,  contending 
that  the  power  was  exclusively  vested  in  him 
to  enter  a  nolle  prosequi  and  discharge  the  ac- 
cused. Questioning  the  relator's  assumption 
of  power,  respondent  denied  that  any  legal  duty 
was  imposed  upon  him,  and  declined  to  permit 
its  consummation  by  permitting  the  motion  to 
be  placed  among  the  records  of  his  court.  In 
State,  Hall,  v.  Tenth  Judicial  Diet.  Judge,  83 
La.  Ann.  1222,  the  respondent  was  required  by 
the  writ  of  mandamus  to  permit  relator  to  file 
an  information  with  the  leave  of  the  court. 
The  simple  act  of  filing  the  information  was 
the  act  to  be  performed,  and  a  positive  statute 
imposed  the  duty.  The  judge  had  no  discre- 
tion. In  this  case  we  have  found,  as  matter  of 
law,  that,  after  conviction,  the  district  attorney 
had  not  the  power  to  enter  a  nolle  prosequi; 
hence  there  is  no  ministerial  duty  imposed  upon 
the  respondent  judge,  by  statute,  to  compel 
him  to  permit  relator  to  enter  it.  In  State^ 
Jumel,  V.  Johnson,  29  La.  Ann.  899.  the  simple 
act  of  causing  a  petition  and  bond  for  the  re- 
moval of  the  cause  to  be  filed  was  the  minis- 
terial duty  respondent  was  compelled  by  man- 
damus to  perform.  State,  Mentz,  v.  Clinton, 
28  La.  Ann.  47;  State,  Longstreet,  v.  Johnson, 
Id.  932;  State,  Hope,  v.  Board  of  Liquidation, 
42  La.  Ann.  654.  656;  Mossp  v.  Harris,  25  La. 
Ann.  623;  Lalaurie  v.  Southern  Bank,  Id.  330. 

Having  examined  this  application  in  all  its 
bearings,  and  applied  to  the  issues  involved  all 
the  authorities  at  our  command,  we  have 
reached  the  conclusion  that  the  relator  is  not 
entitled  to  a  peremptory  mandamus.  It  is 
therefore  ordered  and  decreed  that  the  prelimi- 
nary order  herein  granted  be  set  aside,  and  it 
is  further  ordered  that  relator's  application  be 
dented  at  his  cost. 
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Frederick  O.  VEGELAHN 

V. 

George  M.  GUNTNER  et  al. 
(l<y7MaiB.92.) 

1.  A  patrol  by  strikers  in  front  of  a 
fiaetoryt  used  In  combination  with  social  press- 
ure, threats  of  personal  injury,or  unlawful  harm, 
and  persuasion  to  break  existing  contracts,  is  an 
unlawful  interference  with  the  rlgrhts  of  both 
employer  and  employee,  since  It  is  a  means  of 
intimidation,  indirectly  to  the  employer  and  di- 
rectly to  persons  actually  employed  or  seeking  to 
be  employed  by  him. 

2«  A  patrol  of  strikers  in  front  of  a  fkc- 
tory  becomes  a  private  nuisance  when 
instituted  for  the  purpose  of  interfering  with  the 
business. 

8.  The  motive  or  purpose  of  strikers  to 
secure  better  wa^^s  for  themselves  by 
compellingr  the  acceptance  of  their  schedule  of 
wa^es  does  not  Justify  maintaining'  a  patrol  tn 
front  of  a  factory  as  a  means  of  carry In^r  out 
their  conspiracy. 

4*  An  injunction  a^^nst  acts  which  are 
indictable  may  be  granted  when  they  make  a 
continuing  injury  to  property  or  business. 

5.  A  conspiracy  of  strikers  to  prevent 
persons  from  entering  employment  or 
continuinflT  therein,  even  If  they  are  not  under 
any  blndlnsr  contract,  by  maintaining;  a  patrol  in 
front  of  the  employer's  premises  and  by  means 
of  threats  and  intimidation,  is  unlawful. 

{Fields  Ch.  J.,  and  H()lme»,  J.,  dissent, ) 

(October  27, 1806.) 

"DEPORT  bv  the  Supreme  Judicial  Court 
JX  for  Suffolk  County  for  the  opinion  of  the 
full  bench  of  a  suit  to  enjoin  defendants  from 
allei^ed  wrongful  interference  with  plaintiff's 
business.  Granted  as  originally  prayed  for, 
trithout  the  modification  imposed  by  the  trial 
jvstice. 

As  stated  by  defendants,  the  final  decree  dif- 
fers from  the  preliminary  injunction  in  omis- 
sions and  qualifications. 

The  preliminary  injunction  restrained  the 
respondents  (1)  from  interfering  with  the  pe- 
titioner's business  by  patroling  the  sidewalks 
and  street  in  front  of  or  in  the  vicinity  of  the 
premises  occupied  by  him,  for  the  purpose  of 
preventing  any  person  or  persons  who  now  are 
or  may  hereafter  be  in  his  employment  or  desir- 
ous of  entering  the  same,  from  entering  or  con- 
tinuing in  it. 

2.  From  obstructing  or  interfering  with 
such  persons  or  any  others  in  entering  or  leav- 
ing the  petitioner's  said  premises. 

3.  From  intimidating  by  threats  or  otherwise 
any  person  or  persons  who  now  are  or  may 
hereafter  be  in  the  employment  of  the  plaintiff 
or  desirous  of  entering  the  same,  from  entering 
or  continuing  in  it. 

4.  Or  by  any  scheme  or  conspiracy  among 
themselves  or  with  others  organized  for  the 


Note.— For  boycotts  and  conspiracies  in  general, 
see  Casey  v.  Cincinnati  Typofrraphical  Union  No. 
8  ^C.  C.  8.  D.  Ohio)  12  L.  R.  A.  183,  with  note  thereto; 
Worthlnerton  v.  Warinir  (Maes.)  20  L.  R.  A.  342. 
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purpose  of  annoying,  hindering,  interfering 
with  or  preventing  any  person  or  persons  who 
now  are  or  may  hereafter  be  in  the  employment 
of  the  plaintiff  or  desirous  of  entering  the  same, 
from  entering  or  continuing  therein. 

There  are  no  limitations  to  force  or  violence. 

The  final  decree  restrained  the  respondent* 
from  interfering  with  the  plaintiff's  business 
(1)  by  obstructing  or  physically  interfering 
with  any  persons  in  entering  or  leaving  the 
plaintiff's  premises. 

(2)  By  intimidating  by  threats,  express  or 
implied,  of  violence  or  physical  harm  to  IkkIt 
or  property,  any  person  or  persons  who  now 
are  or  hereafter  may  be  in  the  employment  of 
the  plaintiff  or  desirous  of  entering  the  same, 
from  entering  or  continuing  in  it. 

(8)  Or  by  in  any  way  hindering,  interferine 
with,  or  preventing  any  person  or  persona  wbo 
now  are  in  the  employment  of  the  plaintilf, 
from  continuing  therein  so  long  as  they  may 
be  bound  to  do  by  lawful  contract. 

Further  facts  appear  in  the  opinion. 

Messrs.  Hale  A  Dickernuui*  for  plaintiff: 

The  patrol  should  have  been  enjoined. 

1.  Its  presence  was  a  constant  threat,  intim- 
idation, and  standing  menace. 

Pub.  Stat.  chap.  74,  §  2;  Sherry  v.  Perkiht, 
147  Mass.  212;  Springhead  Spinning  Co.  ?. 
Riley,  L.  R.  6  Eq.  Wl;  Wright  v.  Bennfs*eii, 
52  Alb.  L.  J.  104:  TroUope  v.  London  mq 
Trades  Federation,  11  Times  L.  Rep.  228, 72 
L.  T.  N.  S.  842:  Reg.  v.  Druitt,  10  Cox,  C.  C. 
592;  Reg,  v.  Ilihbert,  13  Cox,  C.  C.  82;  Reg.  v. 
Batild,  18  Cox,  C.  C.  282. 

2.  The  maintaining  continuously  of  an  or- 
ganized patrol  upon  a  busy  street  of  the  city, 
in  front  of  and  upon  the  premises  of  the  plain- 
tiff, constitutes  a  nuisance,  and  as  the  plaintiff 
suffers  injury  and  damage  thereby  it  is  action- 
able and  equity  will  enjoin  it. 

Sherry  v,  Perkins^  supra;  Oilhert  v.  MiekU, 
4  Sandf.  Ch.  357;  Springhead  Spinning  Co.  t. 
Riley y  sxipi'a;  Walker  v.  Brewster,  L.  R.  5  Eq. 
25:  Stetson  v.  Faxon,  19  Pick.  147,  81  Am. 
Dec.  128;  Soltau  v.  JJe  Held,  2  Sim.  N.  S.  133: 
Wood,  Nuisances,  3d  ed.  141:  Baltimore  6t  P. 
R,  Co.  V.  Fifth  Baptist  Church,  108  U.  S.  317. 
27  L.  ed.  789. 

The  acts  of  the  defendant  in  combining  and 
conspiring  to  injure  the  plaintiff  in  his^ba*i 
ness,  and  having  so  injured  him,  and  said  acts 
being  without  justifiable  cause,  are  illegal,  ma- 
licious, and  actionable;  and  should.be  enjoined. 

Arthur  v.  Oakeft,  24  U.  S.  App.  289.  68  Fed. 
Rep.  810,  25  L.  R.  A.  414,  4  Inters.  Com.  Rep. 
744;  TVa/A^rv.  6'rowin.  107  Mass.  555;  Wri'M 
V.  Hennessey,  supra:  Carew  v.  Rutherford,  if* 
Mass.  1,  8  Am.  Rep.  287:  Barrv.  Essex  TrtuU 
C^MwaY,  53  N.  J.  Eq.  101;  Tempertony.  Huh 
sell  [1898J  1  Q.  B.  715:  f^lood  v.  Jackson,  11 
Times  L.  Rep.  276  [1895]  2  Q.  B.  21.  | 

The  acts  of  these  defendants  cannot  be  jus- 
tified on  the  ground  of  free  competition.  , 

Trollope  v.  London  Bldg.  Trades  FederaiOjn,     I 
and  Barr  v.    Essej:    Trades    Council,  suvra: 
Mogul  S.  S.  Co.  V.  McGregor,  L.  R  28  Q.  B.     i 
Div.  598:  Erie.  Trades  Unions,  17. 

A  combination  or  conspiracy  on  the  part  of 
several  persons  with  the  intent  by  their  com 
bined  power  to  wrong  others  or  to  prejudice 
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Vegklahn  v.  Gustner. 


the  rights  of  the  public  is  in  itself  actionable, 
although  nothing  can  be  actually  done  in  ex- 
ecution of  such  conspiracy. 

Arthur  v.  Oakes,  and  Flood  v.  Jackson, 
supra. 

Messrs,  Thomas  H.  Russell  and  Arthur 
H«  Russell*  for  defendants: 

Associations  may  be  entered  into,  the  object 
of  which  is  to  adopt  measures  that  may  have 
a  tendency  to  impoverish  another,  that  is,  to 
diminish  his  gains  and  profits, .  and  yet,  so  far 
from  being  criminal  or  unlawful,  the  object 
may  be  highly  meritorious  and  public  spirited. 
If  it  is  to.be  carried  into  effect  by  fair  or  hon- 
orable and  lawful  means  it  is,  to  say  the  least, 
innocent;  if  by  falsehood  or  force,  it  may  be 
stamped  with  the  character  of  conspiracy. 

Cfmi.  V.  Bunt,  4  Met.  Ill,  38  Am.  Dec.  848; 
Batcen  v.  Matheson,  14  Allen,  508. 

There  can  be  no  question  as  to  the  lawful 
character  of  a  labor  organization  or  of  its  use 
of  any  lawful  means  for  the  accomplishment 
of  the  purposes  of  such  organization. 

Walker  v.  Cronin,  107  Mass.  565. 

"  Picketing^*  is  generally  much  misunder- 
stood. A  man  is  posted  as  a  picket  to  give  in- 
formation of  the  grievances  complained  of,  and 
to  urge  the  fresh  comers  not  to  defeat  the 
strike  that  is  going  on. 

Not  only  is  this  justifiable,  but  it  is  far  better 
that  this  should  be  legal  and  practised  in  full 
publicity  than  that  it  should  be  illegal  and  done 
secretly;  then  bad  practices  are  sure  to  arise. 

Webb,  Trade  Unionism,  262. 

Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  principal  question  in  this  case  is  whether 
the  defendants  should  be  enjoined  against 
maintaining  the  patrol.  The  report  shows 
that,  following  upon  a  strike  of  the  plaintiff's 
workmen,  the  defendants  conspired  to  prevent 
him  from  getting  workmen,  and  thereby  to  pre- 
vent him  from  carrying  on  his  business,  unless 
and  until  he  should  adopt  a  certain  schedule  of 
prices.  The  means  adopted  were  persuasion 
and  social  pressure,  threats  of  personal  injury 
or  unlawful  harm  conveyed  to  persons  em- 
ployed or  seeking  employment,  and  a  patrol 
of  two  men  in  front  of  the  plaintiff's  factory, 
maintained  from  half  past  6  in  the  morning 
till  half  past  5  in  the  afternoon,  on  one  of  the 
busiest  streets  of  Boston.  The  number  of 
men  was  greater  at  times,  and  at  times  showed 
some  little  disposition  to  stop  the  plaintiff's 
door.  The  patrol  proper  at  times  went  further 
than  simple  advice,  not  obtruded  beyond  the 
point  where  the  other  person  was  willing  to 
listen;  and  it  was  found  that  the  patrol  would 
probably  be  continued  if  not  enjoined.  There 
was  also  some  evidence  of  persuasion  to  break 
existing  contracts.  The  patrol  was  maintained 
as  one  of  the  means  of  carrying  out  the  de- 
fendants' plan,  and  it  was  used  in  combination 
with  social  pressure,  threats  of  personal  injury 
or  unlawful  harm,  and  persuasion  to  break 
existing  contracts.  It  was  thus  one  means  of 
intimidation,  indirectly  to  the  plaintiff,  and  di- 
rectly to  persons  actually  employed,  or  seeking 
to  be  employed,  by  the  plaintiff,  and  of  render- 
ing such  employment  unpleasant  or  intolerable 
to  such  persons.  Such  an  act  is  an  unlawful 
interference  with  the  rights  both  of  employer 
85  L.  R.  A. 


and  of  employed.  An  employer  has  a  right  to 
engage  all  persons  who  are  willing  to  work  for 
him,  at  such  prices  as  maybe  mutually  agreed 
upon,  and  persons  employed  or  seeking  em- 
ployment have  a  corresponding  right  to  enter 
into  or  remain  in  the  employment  of  any  per- 
son or  corporation  willing  to  employ  them. 
These  rights  are  secured  by  the  Constitution 
itself.  Com.  v.  Perry,  155  Mass.  117,  14  L.  R. 
A.  825;  People  v.  Gillson,  109  N.  Y.  889; 
Braceville  Coal  Co,  v.  People,  147  111.  71,  22  L. 
R.  A.  340;  Ritchie  v.  People,  155  111.  98,  29  L. 
R.  A.  79;  Low  v.  Rees  Printing  Co,  41  Neb. 
127,  24  L.  R.  A.  702.  No  one  can  lawfully 
interfere  by  force  or  intimidation  to  prevent 
employers  or  persons  employed  or  wishing  to 
be  employed,  from  the  exercise  of  these  rights. 
In  Massachusetts,  as  in  some  other  states,  it  is 
even  made  a  criminal  offense  for  one,  by  in- 
timidation or  force,  to  prevent,  or  seek  to  pre- 
vent, a  person  from  entering  into  or  continuing 
in  the  employment  of  a  person  or  corporation. 
Pub.  Stat.  chap.  74,  §  2.  Intimidation  is  not 
limited  to  threats  of  violence  or  of  physical  in- 
jury to  person  or  property.  It  has  a  broader 
signification,  and  there  also  maybe  amoral 
intimidation  which  '  is  illegal.^  Patrolling  or 
picketing,  under  the  circumstances  stated  in 
the  report,  has  elements  of  intimidation  like 
those  which  were  found  to  exist  in  Sherry  v. 
Perkins,  147  Mass,  212.  It  was  declared  to  be 
unlawful  in  Reg.  v.  Druitt,  10  .Cox,  C.  C.  592; 
Reg.  V.  Hibbert,  18  Cox,  C.  C.  82;  Reg,  v. 
Bauld,  Id.  282.  It  was  assumed  to  be  unlaw- 
ful in  Trollope  v.  Londoh  BUg.  Trades  Federa- 
tion, 11  Times  L.  Rep.  228,  though  in  that  case 
'the  pickets  were  withdrawn  before  the  bring- 
ing  of  the  bill.  The  patrol  was  an  unlawful 
interference  both  with  the  plaintiff  and  with 
the  workmen,  within  the  principle  of  many 
cases;  and,  when  instituted  for  the  purpose  of 
interfering  with  his  business,  it  became  a  pri- 
vate nuisance.  See  Carem  v.  Rutherford,  106 
Mass.  1,  8  Am.  Rep.  287;  Walker  v.  Cronin, 
107  Mass.  555;  Barr  v.  Essex  Trades  Council, 
58  N.  J.  Eq.  101;  Murdock  v.  Walker,  162  Pa. 
595;  Wick  China  Co.  v.  Brown,  164  Pa.  449; 
Cceur  d'Alene  Consol.  dt  Min,  Co.  v.  Miner f^ 
Union  of  Wardner,  51  Fed.  Rep.  260,  19  L.  R 
A.  382;  Temperton  v.  Russell  [1893]  1  Q.  B. 
715;  Floods.  Jackson,  11  Times  L.  Rep.  276 
[1895]  2  Q.  B.  21;  Wright  v.  Hennessey,  52 
Alb.  L.  J.  104  (a  case  before  Baron  Pollock); 
Judge  V.  Bennett,  36  Week.  Rep.  108;  Lyon9 
V.  Wilkins  [1896]  1  Ch.  811. 

The  defendants  contend  that  these  acts  were 
justifiable  because  they  were  only  seeking  to 
secure  better  wages  for  themselves,  by  com- 
pelling the  plaintiff  to  accept  their  schedule  of 
wages.  This  motive  or  purpose  does  not  jus- 
tify maintaining  a  patrol  in  front  of  the  plain- 
tiff's premises,  as  a  means  of  carrying  out 
their  conspiracy.  A  combination  among  per- 
sons merely  to  regulate  their  own  conduct  is 
within  allowable  competition,  and  is  lawful, 
although  others  may  be  indirectly  affected 
thereby.  But  a  combination  to  do  injurious 
acts  expressly  directed  to  another,  by  way  of 
intimidation  or  constraint,  either  of  himself  or 
of  persons  employed  or  seeking  to  be  employ^ 
by  him,  is  outside  of  allowable  competition, 
and  is  unlawful.  Various  decided  cases  fall 
within  the  former  class;  for  example:   Worth- 
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ingtan  v.  Waring,  157  Mass.  421,  20  L.  R.  A. 
842;  Snow  v.  Wheeler,  118  Mass.  179;  Boiten 
V.  Matheson,  14  Allen,  499;  Com.  v.  Hunt,  4 
Met.  Ill,  38  Am.  Dec.  846;  IJepwood  r.  Till 
son,  75  Me.  225;  Cote  v.  Murphy,  159  Pa.  420, 
28  L.  R.  A.  135;  Bohn  Mfg.  Co.  v.  IJollis,  54 
Minn.  223,  21  L.  R.  A.  887;  Mogul  8.  S.  Co.  v. 
McGregor  [1892]  A,  C.  25;  Curra7i  v.  Treleaven 
[1891]  2  Q.  B.  545.  561.  The  present  case  falls 
within  the  latter  class. 

Nor  does  the  fact  that  the  defendants'  acts 
might  subject  them  to  an  indictment  prevent 
a  court  of  equity  from  issuing  an  injunction. 
It  is  true  that,  ordinarily,  a  court  of  equity 
will  decline  to  issue  an  injunction  to  restrain 
the  commission  of  a  crime;  but  a  continuing 
injury  to  property  or  business  may  be  enjoined, 
although  it  may  also  be  punishable  as  a  nui- 
sance or  other  crime.  Sherry  v.  Perkins,  147 
Mass.  212;  TU  Debs,  158  U.  S.  564,  598,  599,  89 
L.  ed.  1092,1106,  1107;  Baltimore  d:  P.  E.  Co, 
V.  Fifth  Baptist  Church,  108  U.  S.  817,  829, 
27  L.  ed.  789,  748;  Cranford  v.  Tyrrell,  128 
N.  Y.  841,844;  Gilbert  y.  Mickfe,  4  Sandf.  Ch. 
857;  Part  of  Mobile  v.  LouisciUe  dt  JV.  B.  Co.  84 
Ala.  115,  126;  Arthur  v.  Oakes,  24  U.  S.  App. 
289,  11  C.  C.  A.  209.  63  Fed.  Rep.  810,  25 
L.  R.  A.  414,  4  Inters.  Com.  Itep.  744;  Toledo, 

A,  A.  db  N.  M.  B.  Co.  v.  Pennsylvania  Co.  54 
Fed.  Rep.  780,  744,  19  L.  R.  A.  887,  5  Inters. 
Com.  Rep.  522;  Emperor  of  Austrian.  Day, 
8  De  G.  F.  &  J.  217,  289.  240,  258;  Hermann 
Loog  y.  Bean,  L.  R.  26  Ch.  Div.  806,  814,  816, 
817;  Monson  v.  Tussauds  [1894]  1  Q.  B.  671, 
689,  690,  698. 

A  question  is  also  presented  whether  the 
court  should  enjoin  such  interference  with  per- 
sons in  the  employment  of  the  plaintiff,  who 
are  not  bound  by  contract  to  remain  with  him, 
or  with  persons  who  are  not  under  any  exist- 
ing contract,  but  who  are  seeking  or  intending 
to  enter  into  his  employment.  A  conspiracy  to 
Interfere  with  the  plaintiff's  business  by  means 
of  threats  and  intimidation,  and  by  maintaining 
a  patrol  in  front  of  his  premises,  in  order  to 
prevent  persons  from  entering  his  employ- 
mebt,  or  in  order  to  prevent  persons  who  are 
in  his  employment  from  continuing  therein,  is 
unlawful,  even  though  such  persons  are  not 
bound  by  contract  to  enter  into  or  to  continue 
in  his  employment;  and  the  injunction  should 
not  be  so  limited  as  to  relate  only  to  per- 
sons who  are  bound  by  existing  contracts. 
Walker  v.  Cronin,  107  Mass.  555.  665;  Carew 
V.  Butherford,  106  Mass.  1,  8  Am.  Rep.  287; 
Sherry  v.  Perkins,  147  Mass.  212;  Temperton 
V.  i?ttMe«[18931  1  Q.  B.  715,  728,  781;  Flood 
V.  Jackson,  11  Times  L.  Rep.  276  [1895]  2  Q. 

B.  21. 

The  opinion  of  a  majority  of  the  court  is 
that  th£  injunction  should  be  in  the  form  as 
originally  issued. 

So  ordered. 

Field,  Ch.  J.,  dissenting: 

The  practice  of  issuing  injunctions  in  cases 
of  this  kind  is  of  very  recent  origin.  One  of 
the  earliest  authorities  in  the  United  States  for 
enjoining,  in  equity,  acts  somewhat  like  those 
alleged  against  the  defendants  in  the  present 
case,  is  Sherry  v.  Perkins  (decided  in  1888)  147 
Mass.  212.  It  was  found  as  a  fact  in  that  case 
that  the  defendants  entered  into  a  scheme,  by 
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threats  and  intimidation,  to  prevent  persons  in 
the  employment  of  the  plaintiffs  as  lastersfrom 
continuing  in  such  employment,  and,  in  like 
manner,  to  prevent  other  persons  from  enter- 
ing into  such  employment  as  lasters;  thai  the 
use  of  the  banners  was  a  part  of  the  scheme; 
that  the  first  banner  was  carried  from  Jaou- 
arv  8,  1887,  to  March  22,  1887.  and  the  second 
banner  from  March  22,  1887,  to  the  time  of 
the  hearing:  and  that  "the  plaintiffs  were  in- 
jured in  their  business  and  propertr  thereby." 
The  full  court  says:  **The  act  of  displaying 
banners  with  devices,  as  a  means  of  threats 
and  intimidation  to  prevent  persons  from  en- 
tering into  or  continuing  in  the  employment 
of  the  plaintiffs,  was  injurious  to  the  plaintiffs, 
and  illegal  at  common  law  and  by  statute. 
Pub.  Stat.  chap.  74,  §  2;  Walker  v.  Cronin, 
107  Mass.  555."  "The  banner  was  a  standing 
menace  to  all  who  were  or  wished  to  be  in  the 
employment  of  the  plaintiffs,  to  deter  them 
from  entering  the  plaintiffs'  premises.  Main- 
taining it  was  a  continuous  unlawful  act,  in- 
jurious to  the  plaintiffs'  business  and  property, 
and  was  a  nuisance  such  as  a  court  of  equity 
will  grant  relief  against.  Gilbert  v.  MickU,  \ 
Sandf.  Ch.  357;  Springhead  Svinning  Co.  v. 
Riley,  Ij.  R  6  Eq.  551."  Of 'the  authorities 
cited  in  Sherry  v.  Perkins,  Gilbert  v.  MUkif. 
was  a  suit  in  equity  by  an  auctioneer  against 
the  mayor  of  the  city  of  New  York  to  restrain 
him  and  those  acting  under  him  from  parading, 
placing,  or  keeping  before  the  plaintiff's  auc- 
tion rooms  a  placard  as  follows:  "Strangers, 
beware  of  mock  auctions."  A  temporary  in 
junction  was  issued,  but,  on  hearing,  it  was 
dissolved.  Notwithstanding  what  is  said  in 
the  opinion  of  the  vice  chancellor,  his  conclu-  ' 
sion  is  as  follows:  "I  am  satisfied  that  it  is  i 
my  duty  to  leave  the  party  to  his  remedy  by  , 
an  action  at  law."  Springhead  Spinning  0>.  , 
V.  Biley  is  a  well-known  decision  of  Vice  Chan- 
cellor Malins.  The  bill  prayed  that  the  de-  I 
fendants  might  be  "restrained  from  printing 
or  publishing  any  placards  or  advertisements 
similar  to  those  already  set  forth."  Thede 
fendants  had  caused  to  be  posted  on  the  wall« 
and  other  public  places  in  the  neighborbood 
of  the  plaintiff's  works,  and  caused  to  be 
printed  iu  certain  newspapers,  a  notice  as  fol- 
lows: "Wanted  all  well-wishers  tu  the  Open 
tive  Cotton  Spinners,  etc..  Association  not  to 
trouble  or  cause  any  annoyance  to  the  Spring  | 
head  Spinning  Company,  Lees,  by  knockinf  i 
at  the  door  of  their  office,  until  the  dispute  be 
tween  them  and  the  self  actor  minders  is  finally 
terminated.  By  special  order:— Carrodus,  85 
Greaves  Street.  Oldham. "  The  caae  was  heard 
upon  demurrers.  The  vice  chaooellor  my 
"For  the  reasons  I  have  stated,  I  overrulfd 
these  demurrers,  because  the  biU  states,  an^ 
the  demurrers  admit,  acts  amounting  to  ibe 
destruction  of  property."  Of  this  case  ibt 
court,  in  Sherry  v.  Perkins,  says:  "Some  of 
the  language  in  Springhead  Sinning  O.  ^ 
Biley  has  been  criticised,  but  the  decision  bii 
not  been  overruled."  The  cases  are  tbere 
cited  in  which  that  decision  has  been  doubt6i 
or  criticised.  Of  that  decision,  this  court  ic 
Boston  Diatite  Co.  v.  Florence  Mfg.  Co  114 
Mass.  69,  19  Am.  Rep.  810,  says:  **The  opio 
ions  of  Vice  Chancellor  Malins  in  Sprinckn- 
Spinning  Co.y.  Biley,  L.  R  6Eq.  551,  inl^JJ' ' 
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Y.  Eolden,  L.  R.  7  Eq.  488, "and  in  Rollim  v. 
Hinks,  L.  R.  18  Eq.  855,  appear  to  us  to  be 
so  incoDsistent  with  these  authorities  [author- 
ities which  the  court  had  cited],  and  with  well- 
settled  priDciples,  that  it  would  be  superfluous 
to  consider  whether,  upon  the  facts  before 
him,  his  decisions  can  be  supported."    Much 
the  same  lanj?uage  was  used  by  the  justices  in 
Prudential  Assur,  Co.  v.  Knott,  L.  R.10   Ch. 
142,  a  part  of  the  headnote  of  which  is:  ** Dixon 
V.  Holden  and   Springhead  Spinning   Co.  v. 
Riley  overruled."    In    Temperton  v.    Rustell 
[1898]  1  Q.  B.  435,  488.  Lindley,  L.  J.,  says 
of  the  case  of  Springhead  Spinning   Co.  v. 
Rilej/,  that  it  was  overruled  by  the  court  of 
appeal  in   Pritdential  Assur.    Co.   v.   Knott. 
Since  the  judicature  act,  however,  the  courts 
of  England  have  interfered  to  restrain  by  in- 
junction the  publication  or  continued  publica- 
tion of  libelous  statements,  particularly  those 
injuriously  affecting  the  business  or  property 
of  another,  as  well  as  injunctions  similar  to 
that  in  the  present  case.     Stat.  86  «fe  87  Vict. 
.  chap.  66,  §  25,  subds.  5,  8;  Momon  v.  Tu»- 
srtvds  [1894]  1  Q.  B.  671.  672:  Lyons  v.  Wilkins 
[1896J  1  Ch.  811,  827.    But,  in  the  absence  of 
any  power  given  by  statute,  the  Jurisdiction 
of  a  court  of  equity  having  only  the  powers 
of  the  English  high  court  of  chancery  does 
not,  I  think,  extend  to  enjoining  acts  like 
those  complained  of  in  the  case  at  bar,  unless 
they  amount  to  a  destruction  or  threatened 
destruction  of  property,  or  an  irreparable  in- 
jury to  it.     In  England  the  rights  of  employ- 
ers'and  employed  with  reference  to  strikes, 
boycotts,  and  other  similar  movements  have 
not,  in  general,  been  left  to  be  worked  out  by 
the  courts  from  common-law  principles,  but 
statutes  from  time  to  time  have  been  passed 
defining  what  may  and  what  may  not  be  per- 
mitted.   The  administration  of  these  statutes 
largely  has  been  through  the  criminal  courts. 
As  a  means  of  prevention,  the  remedy  given 
by  Pub.  Stat.  chap.  74,  §  2,  would  seem  to  be 
adequate  where  the  section  is  applicabfe,  un- 
less the  destruction  of,  or  an  irreparable  in- 
jury to,  property  is  threatened;  and  there  is 
the  additional  remedy  of  an  indictment  for  a 
criminal  conspiracy  at  common  law,  if  the  acts 
of  the  defendant  amount  to  that.     If  the  acts 
complained  of  do  not  amount  to  intimidation 
br  force,  it  is  not  in  all  respects  clear  what  are 
lawful  and  what  are  not  lawful  at  common 
law.     It  seems  to  be  established  in  this  com- 
monwealth that,   intentionally   and    without 
justifiable  cause,  to  entice  by  persuasion  a 
workman  to  break  an  existing  contract  with 
his  employer,  and  to  leave  his  employment,  is 
actionable,  whether  done  with  actual  malice 
or   not.     Walker  v.  Cronin,  107  Mass.   555. 
What  constitutes  justifiable  cause  remains  in 
some    respects    undetermined.      Whether    to 
persuade  a  person  who  is  free  to  choose  his 
employment  not  to  enter  into  the  employment 
of  another  person  gives  a  cause  of  action  to 
such  other  person,  by  some  courts  has  been 
said   to  depend  upon  the  question  of  actual 
maliCe:  and,  in  considering  this  question  of 
malice,  it  is  said  that  it  is  important  to  deter- 
mine whether  the  defendant  has  any  lawful  in- 
terest of  his  own  in  preventing  the  employ- 
ment, such  as  that  of  competition  in  business. 
For  myself,  I  have  been  unable  to  see  how 
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malice  is  necessarily  decisive.  I  am  not  con- 
vinced that  to  persuade  one  man  not  to  enter 
into  the  employment  of  another,  by  telling  the 
truth  to  him  about  such  other  person  ana  his 
business  is  actionable  at  common  law,  what- 
ever the  motive  may  be.  Such  persuasion, 
when  accompanied  by  falsehood  about  such 
other  person  or  his  business,  may  be  actiona- 
ble, unless  the  occasion  of  making  the  state- 
ments is  privileged;  and  then  the  question  of 
actual  malice  may  be  important.  This,  I 
think,  is  the  effect  of  the  decision  in  Rice  v. 
Albee,  164  Mass.  88.  When  one  man  orally 
advises  another  not  to  enter  into  a  third  per- 
son's employment,  it  would,  I  think,  be  a  dan- 
gerous principle  to  leave  his  liability  to  be  de- 
termined by.  a  jury  upon  the  question  of  bis 
malice  or  want  of  malice,  except  in  those  cases 
where  the  words  spoken  were  false.  In  the 
present  case,  if  the  establishment  of  a  patrol  is 
using  intimidation  or  force,  within  the  mean- 
ing of  our  statute,  it  is  illegal  and  criminal. 
If  it  does  not  amount  to  intimidation  or  force, 
but  is  carried  to  such  a  degree  as  to  interfere 
with  the  use  by  the  plaintiff  of  his  property, 
it  may  be  illegal  and  actionable.  But  some- 
thing more  is  necessary  to  justify  issuing  an 
injunction.  If  it  is  in  violation  of  any  ordi- 
nance of  the  city  regulating  the  use  of  streets, 
there  may  be  a  prosecution  for  that,  and  the 
police  can  enforce  the  ordinance:  but  if  it  is 
merely  a  peaceful  mode  of  finding  out  the  per- 
sons who  intend  to  enter  the  plamtiff's  prem- 
ises to  apply  for  work,  and  of  informing  them 
of  the  actual  facts  of  the  case,  in  order  to  in- 
duce them  not  to  enter  the  plaintiff's  employ- 
ment, in  the  absence  of  any  statute  relating  to 
the  subject,  I  doubt  if  it  is  illegal,  and  I  see 
no  ground  for  issuing  an  injunction  against  it. 
£b  no  objection  is  now  made  by  the  defend- 
ants to  the  equitable  jurisdiction.  I  am  of  opin- 
ion on  the  facts  reported,  as  I  understand  them, 
that  the  decree  entered  by  Mr.  Justice  Holmes 
should  be  affirmed,  without  modification. 

Holmes,  J.,  dissenting: 

In  a  case  like  the  present,  it  seems  to  me 
that,  whatever  the  true  result  may  be,  it  will 
be  of  advantage  to  sound  thinking  to  have  the 
less-popular  view  of  the  law  stated,  and  there- 
fore, although  when  I  have  been  unable  to 
bring  my  brethren  to  share  my  convictions, 
my  almost  invariable  practice  is  to  defer  to 
them  in  silence,  I  depart  from  that  practice  in 
this  case,  notwithstanding  my  unwillingness  to 
do  so,  in  support  of  an  already  rendered  judg- 
ment of  my  own. 

In  the  first  place,  a  word  or  two  should  be 
said  as  to  the  meaning  of  the  report.  I  assume 
that  my  brethren  construe  it  as  I  meant  it  to 
be  construed,  and  that,  if  they  were  not  pre- 
pared to  do  so,  they  would  give  an  opportunity 
to  the  defendants  (o  have  it  amended  in  accord- 
ance with  what  I  state  my  meaning  to  have 
been.  There  was  no  proof  of  any  threat  or 
danger  of  a  patrol  exceeding  two  men,  and  as, 
of  course,  an  injunction  is  not  granted  except 
with  reference  to  what  there  is  reason  to  ex- 
pect in  its  absence,  the  question  on  that  point 
is  whether  a  patrol  of  two  men  should  be  en- 
joined. Again,  the  defendants  are  enjoined 
by  the  final  decree  from  intimidating  by 
threats,  express  or  implied,  of  physical  harm  to 


726 


Massachusetts  Supreme  Judicial  Court. 


Oct.. 


body  or  property,  any  person  wlio  may  be  de- 
sirous of  entering  into  the  employment  of  the 
plaintiff,  so  far  as  to  prevent  bim  from  enter- 
ing the  same.  In  order  to  test  the  correctness 
of  the  refusal  to  go  further,  it  must  be  assumed 
that  the  defendants  obey  the  express  prohibi- 
tion of  the  decree.  If  they  do  not.  they  fall 
within  the  injunction  as  it  now  stands,  and  are 
liable  to  summary  punishment.  The  import- 
ant difference  between  the  preliminary  and  the 
final  injunction  is  that  the  former  goes  further, 
and  forbids  the  defendants  to  interfere  with 
the  plaintiff's  business  "by  any  scheme  .  .  . 
organized  for  the  purpose  of  .\  .  preventing 
any  person  or  persons  who  now  are  or  may 
hereafter  be  .  .  .  desirous  of  entering  the 
[plaintiff's  employment]  from  entering  it."  I 
quote  only  a  part,  and  the  part  which  seems 
to  me  most  objectionable.  This  includes  refusal 
of  social  intercourse,  and  even  organized  per- 
suasion or  argument,  although  free  from  any 
threat  of  violence,  either  express  or  implied. 
And  this  is  with  reference  to  persons  who  have 
a  legal  right  to  contract  or  not  to  contract  with 
the  plaintiff,  as  they  may  see  tit.  Interference 
with  existing  contracts  is  forbidden  by  the 
final  decree.  I  wish  to  insist  a  little  that  the 
only  point  of  difference  which  involves  a  dif- 
ference of  principle  between  the  final  decree 
and  the  preliminary  injunction,  which  it  is 
proposed  to  restore,  is  what  I  have  mentioned, 
in  order  that  it  may  be  seen  exactly  what  we 
are  to  discuss.  It  appears  to  me  that  the 
opinion  of  the  majority  turns  in  part  on  the 
assumption  that  the  patrol  necessarily  carries 
with  it  a  threat  of  bodily  harm.  That  as 
sumption  I  think  unwarranted,  for  the  reasons 
which  I  have  given.  Furthermore,  it  cannot 
be  said,  I  think,  that  two  men,  walking  to 
gether  up  and  down  a  sidewalk,  and  speaking 
to  those  who  enter  a  certain  shop,  do  neces- 
sarily and  always  thereby  convey  a  threat  of 
force.  I  do  not  think  it  possible  to  discrimi- 
nate, and  to  say  that  two  workmen,  or  even 
two  representatives  of  an  organization  of 
workmen,  do;  especially  when  they  are,  and 
are  known  to  be,  under'the  injunction  of  this 
court  not  to  do  so.  See  Stimson,  Labor  Law, 
g  60,  especially  pages 200,  298-300;  Rfg.Y.  Shep- 
herd, 11  Cox,  C.  C.  325.  I  may  add  that  I 
think  the  more  intelligent  workingmen  believe 
as  fully  as  I  do  that  they  no  more  can  be  per- 
mitted to  usurp  the  state's  prerogative  of  force 
than  can  their  opponents  in  their  controversies. 
But,  if  I  am  wrong,  then  the  decree  as  it 
stands  reaches  the  patrol,  since  it  applies  to  all 
threats  of  force.  With  this  I  pass  to  the  real 
difference  between  the  interlocutory  and  the 
final  decree. 

I  agree,  whatever  may  be  the  law  in  the 
case  of  a  single  defendant  (Rice  v.  Aibee,  164 
Mass.  88),  that  when  a  plaintiff  proves  that 
several  persons  have  combined  and  conspired 
to  injure  his  business,  and  have  done  acts  pro- 
ducing that  effect,  he  shows  temporal  damage 
and  a  cause  of  action,  unless  the  facts  disclose 
or  the  defendants  prove  some  ground  of  excuse 
or  justification:  and  I  take  it  to  be  settled, 
and  rightly  settled,  that  doinjr  that  damage  by 
combined  persuasion  is  actionable,  as  well  as 
doing  it  by  falsehood  or  by  force.  Walker  v. 
Croniiiy  107  Mass.  555:  Morasse  v.  Brochu,  151 
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Mass.  567,  8  L.  R.  A.  524;  Tasker  v.  Stahly. 
158  Mass.  148,  10  L.  R.  A.  468. 

Nevertheless,  in  numberless  instances  the 
law  warrants  the  intentional  infliction  of  tem 
poral  damage,  because  it  regards  it  as  justitie'i. 
It  is  on  the  question  of  what  shall  amount  to  a 
justification,  and  more  especially  on  the  nature 
of  the  considerations  which  really  determin*- 
or  ought  to  determine  the  answer  to  thalqi;t> 
tion,  that  judicial  reasoning  seems  to  me  often 
to  be  inadequate.  The  true  grounds  of  deo: 
sion  are  considerations  of  policy  and  of  scVi 
advantage,  and  it  is  vain  to  suppose  that  sdu 
tions  can  be  attained  merely  by  logic  and  sea 
eral  propositions  of  law  which  nobody  dispu'.e>. 
Propositions  as  to  public  policy  rartir 
are  unanimously  accepted,  and  still  more 
rarely,  if  ever,  are  -capable  of  unanswerablt 
proof.  They  require  a  special  training  to  ec 
able  anyone  even  to  form  an  intelligent  opin 
ion  about  them. 

In  the  early  stages  of  law,  at  least,  they  gt  g 
erally  are  acted  on  rather  as  inarticulattT  ic 
stincts  than  as  definite  ideas  for  whicb  a 
rational  defense  is  read  v. 

To  illustrate  what  I  have  said  in  the  l.n«: 
paragraph:  It  has  been  the  law  for  centuru- 
that  a  man  may  set  up  a  business  in  a  smnll 
country  town,  too  small  to  support  more  thaL 
one,  although  he  expects  and  intends  thero^>y 
to  ruin  someone  already  there,  and  sucetn.j 
in  his  intent.  In  such  a  case  be  is  not  held  tr 
act  ''unlawfully  and  without  justifiable caiiH". 
as  was  alleffed  in  Walkers,  Cro  it  n  and  R'' 
V.  Alhee.  The  reason,  of  course,  is  thai  tht 
doctrine  generally  has  been  accepted  tLai 
free  competition  is  worth  more  to  society  tban 
its  costs,  and  that  on  this  ground  the  iotlictj  r 
of  the  damage  is  privilened.  Com.  v.  IJ'iut.i 
Met.  111.  134,  38  Am.  Dec.  346.  Yet  even  ihi- 
proposition  nowadays  is  disputed  by  a  cim-i": 
erable  body  of  persons,  including  many  wlxi-^ 
intelligence  is  not  to  be  denied,  little  a>  we 
may  agree  with  them. 

1  have  chosen  this  illustration  partly  witli 
reference  to  what  I  have  to  say  next.  It 
shows  without  the  need  of  further  autliori'v 
that  the  policy  of  allowing  free  comin'tiuc 
justifies  the  intentional  inflicting  of  temp  r^. 
damage,  including  the  damage  of  interfertn -^ 
with  a  man's  business  by  some  means.  wIj^' 
the  damage  is  done,  not  for  its  own  saki*.  ^  ' 
as  an  instrumentality  in  reaching  the  end  •  * 
victory  in  the  battle  of  trade.  In  such  a  ci^ 
it  cannot  matter  whether  the  plaintiff  i**  ^^^^ 
only  rival  of  the  defendant,  or  is  aimeti  s 
specially,  or  is  one  of  a  class  all  of  whom  s^ 
hit.  The  only  debatable  ground  is  the  uniT- 
of  the  means  by  which  such  damage  may  '• 
inflicted.  We  all  agree  that  it  cannot  l)e  <1'  r 
by  force  or  threats  of  force.  We  all  hsk^  ^ 
presume,  that  it  may  be  done  by  persuasioc  t. 
leave  a  rival's  shop, and  come  to  the  defeDdani » 
It  may  be  done  by  the  refusal  or  withdra^i 
of  various  pecuniary  advantages  which,  aprif 
from  this  consequence,  are  within  the  deffs ' 
ant's  lawful  control.  It  may  be  done  by  iL-- 
withdrawal  of,  or  threat  to  withdraw,  *uJ. 
advantages  from  third  persons  who  hart  i 
right  to  deal  or  not  to  deal  with  the  plainii? 
as  a  means  of  inducing  them  not  to  deal  wi:n 
him  either  as  customers  or  servants.     Com  v. 
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mint,  4  Met.  Ill,  112.  183,  38  Am.  Dec.  846; 
Bowen  v.  Matheson,  14  Allen,  499;  Hey  wood  v. 
TiVson,  75  Me.  225,  46  Am.  Rep.  878;  Mogul 
S.  S.  Co,  V.  McGregor  [1892]  A.  C.  25. 

I  pause  here  to  remark  that  the  word 
"threats"  often  is  used  as  if,  when  it  appeared 
that  threats  had  been  made,  it  appeared  that 
unlawful  conduct  had  begun.  But  it  depends 
on  what  you  threaten.  As  a  general  rule, 
even  if  subject  to  some  exceptions,  what  you 
may  do  in  a  certain  event  you  may  threaten  to 
do— that  is,  give  warning  of  your  intention  to 
do — in  that  event,  and  thus  allow  the  other 
person  the  chance  of  avoiding  the  consequence. 
So,  as  to  "compulsion,"  it  depends  on  how 
you  *  compel."  Com.  v.  Uunt,  4  Met.  Ill,  133, 
88  Am.  Dec.  346.  So  as  to  * 'annoyance"  or 
"intimidation."  Connor  v.  Kent,  Cnrran  v. 
Trelearen,  17  Cox,  C.  C.  354,  367,  868,  370. 
In  Sherry  v.  Perkins,  147  Mass.  212,  it  was 
found  as  a  fact  that  the  display  of  banners 
which  was  enjoined  was  part  of  a  scheme  to 
prevent  workmen  from  entering  or  remaining 
in  the  plaintiff's  employment,  "by  threats  anil 
intimidation."  The  context  showed  that  the 
words  as  there  used  meant  threats  of  personal 
violence  and  intimidation  by  causing  fear 
of  it. 

I  have  seen  the  suggestion  made  that  con- 
flict between  employers  and  employed  was  not 
competition.  But  I  venture  to  assume  that 
none  of  mv  brethren  would  rely  on  that  sug- 
gestion, if  the  policy  on  which  our  law  is 
founded  is  too  narrowly  elpressed  in  the  term 
"free  competition,"  we  may  substitute  "free 
struggle  for  life."  Certainly,  the  policv  is 
not  limited  to  struggles  between  persons  or  the 
same  class,  competing  for  the  same  end.  It 
applies  to  all  conmcts  of  temporal  interests. 

So  far,  I  suppose,  we  are  agreed.  But  there 
is  a  notion,  which  latterly  has  been  insisted 
on  a  good  deal,  that  a  combination  of  persons 
to  do  what  any  one  of  them  lawfully  might  do 
by  himself  will  make  the  otherwise  lawful 
conduct  unlawful.  It  would  be  rash  to  say 
that  some  as  yet  unformulated  truth  may  not 
be  hidden  under  this  proposition.  But,  in  the 
general  form  in  which  it  has  been  presented 
and  accepted  by  many  courts,  I  think  it  plainly 
untrue,  both  on  authority  and  on  principle. 
Com.  V.  Hunt,  4  Met.  Ill,  38  Am.  Dec.  346; 
Randall  v.  Hazelton,  12  Allen,  412,  414. 
There  was  combination  of  the  most  flagrant 
and  dominant  kind  in  Boiten  v.  Matheson,  and 
in  the  Mogul  8.  8.  Co,  Case,  and  combination 
was  essential  to  the  success  achieved.  But  it 
is  not  necessary  to  cite  cases.  It  is  plain  from 
the  slighest  consideration  of  practical  affairs, 
or  the  most  superficial  reading  of  industrial 
history,  that  free  competition  means  combina- 
tion, and  that  the  organization  of  the  world, 
-now  going  on  so  fast,  means  an  ever  increasing 
might  and  scope  of  combination.  It  seems  to 
me  futile  to  set  our  faces  against  this  tendency. 
Whether  beneficial  on  the  whole,  as  I  think  it. 
m  L.  R.  A. 


or  detrimental,  it  is  inevitable,  unless  the  funda- 
mental axioms  of  society,  and  even  the  funda- 
mental conditions  of  life.  Are  to  be  changed. 

One  of  the  eternal  conflicts  out  of  which  life 
is  made  up  is  that  between  the  effort  of  every 
man  to  get  the  most  he  can  for  his  services, 
and  that  of  society,  disguised  under  the  name 
of  capital,  to  get  his  services  for  the  least  pos- 
sible return.  Combination  on  the  one  side  is 
patent  and  powerful.  Combination  on  the 
other  is  the  necessary  and  desirable  counter- 
part, if  the  battle  is  to  be  carried  on  in  a  fair 
and  equal  way.  I  am  unable  to  reconcile 
Temperton  v.  Eits9ell  [1893]  1  Q.  B.  715,  and 
the  cases  which  follow  it,  with  the  Mogul  8. 
S.  Co.  Case.  But  Temperton  v.  Russell  is  not 
a  binding  authority  here,  and  therefore  I  do 
not  think  it  necessary  to  discuss  it. 

If  it  be  true  that  workingmen  may  combine 
with  a  view,  among  other  things,  to  getting  as 
much  as  tbey  can  for  their  labor,  just  as  capi- 
tal may  combine  with  a  view  to  getting  the 
greatest  possible  return,  it  must  be  true  that, 
when  combined,  they  have  the  same  liberty 
that  combined  capital  has  to  support  their  in- 
terests by  argument,  persuasion,  and  the  be- 
stowal or  refusal  of  those  advantages  which 
they  otherwise  lawfully  control.  1  can  re- 
member when  many  people  thought  that, 
apart  from  violence  or  breach  of  contract, 
strikes  were  wicked,  as  organized  refusals  to 
work.  I  suppose  that  intelligent  economists 
and  legislators  have  given  up  that  notion  to- 
day. I  feel  pretty  confident  that  they  equally 
will  abandon  the  idea  that  an  organized  re- 
fusal by  workmen  of  social  intercourse  with  a 
man  who  shall  enter  their  antagonist's  employ 
is  wrong,  if  it  is  dissociated  from  any  threat  of 
violence,  and  is  made  for  the  sole  object  of 
prevailing,  if  possible,  in  a  contest  with  their 
employer  about  the  rale  of  wages.  The  fact 
that  the  immediate  object  of  the  act  by  which  the 
benefit  to  themselves  is  to  be  gained  is  to  in- 
jure their  antagonist  does  not  necessarily  make 
it  unlawful  any  more  than  when  a  great  house 
lowers  the  price  of  certain  goods  for  the  pur- 
pose, and  with  the  effect,  of  driving  a  smaller 
antagonist  from  the  business.  Indeed,  the 
question  seems  to  me  to  have  been  decided  as 
long  ago  as  1842,  by  the  good  sense  of  Chief 
Justice  Shaw,  in  Uotn,  v.  Hunt,  4  Met.  Ill, 
38  Am.  Dec.  846.  I  repeat  at  the  end ,  as  I  said 
at  the  beginning,  that  this  is  the  point  of  dif- 
ference in  principle,  and  the  only  one,  between 
the  interlocutory  and  final  decree.  Reg.  v. 
Shepherd,  11  Cox,  C.  C.  325;  Connor  v.  Kent, 
Oihson  V.  Lawson,  and  Curran  v.  Treleaven,  17 
Cox,  C.  C.  354. 

The  general  question  of  the  propriety  of 
dealing  with  this  kind  of  case  by  Injunction  I 
say  nothing  about,  because  I  understand  that 
the  defendants  have  no  objection  to  the  final 
decree  if  it  goes  no  further,  and  that  both 
parlies  wish  a  decision  upon  the  matters  which 
I  have  discussed. 
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HEATONPENINSULAR  BUTTON-FAST- 
ENER COMPANY.  Uppt., 

EUREKA  SPECIALTY  COMPANY  et  al 

...  (47  U.  S.  App.  146.) 

1«  A  patentee  may  impose  the  condi- 
tion upon  the  sale  of  a  patented  (ma- 
chine tbat  au  UDpatented  and  unpatentable  ar- 
ticle necessary  to  the  operation  of  such  machine 
shall  be  bought  exclusively  from  the  patentee, 
although  the  effect  is  to  give  him  a  monopoly  in 
such  unpatented  article. 

8.  Persona  who  actively  induce  the 
users  of  patented  machines  sold  only  on 
condition  that  an  unpatented  article  used  in 
operating  such  machine  shall  be  bought  exclu- 
sively from  the  patentee,  to  infringe  the  patent 
by  persuading  tbem  that  they  may  use  the  arti- 
cles made  by  such  persons  with  Impunity,  and 
furnishing  them  with  such  articles,  for  the  pur- 
pose of  causing  them  to  violate  the  contract  un- 
der which  the  machines  were  purchased,  are 
guilty  of  contributory  infringement,  although 
such  unpatented  article  is  not  even  an  element  in 
a  combination  patent. 

8*  An  injunction  should  be  awarded 
against  contributory  infHngement  of 
a  patent  by  furnishing  to  persons  who  have 
purchased  the  patented  machine  upon  condition 
that  an  unpatentable  article  used  in  connection 
therewith  shall  be  purchased  solely  from  the 
patentee  the  means  of  infringement  by  sup- 
plying such  article,  as  the  remedy  at  law  is  wholly 
inadequate,— especially  where  a  multiplicity  of 
actions  will  be  avoided  and  many  thousand  ma- 
chines are  in  use. 

(October  12, 1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Michigan,  Southern 
Division,  in  favor  of  defendants  in  an  action 
brought  to  recover  damages  for  the  alleged  in- 
fringement of  a  patent.     Reverted, 

Before   Taft  and  Lurton,   Circuit  Judges, 
and  Hammond,  District  Judge. 

Statement  by  Lurton,  Circuit  Judge: 
This  is  an  appeal  from  the  decree  of  the  cir- 
cuit court  for  the  western  district  of  Michigan 
sustaining  a  demurrer  filed  by  the  defendants, 
and  dismissing  the  bill  of  the  complainant. 
The  averments  of  the  bill  are  substantially 
these:  The  complainant,  a  corporation  of  the 
state  of  Rhode  Island,  is,  by  assignment,  the 
sole  owner  of  several  patents  for  inventions  re- 
lating to  the  art  of  fastening  buttons  to  shoes 
with  metallic  fasteners.  The  validity  of  these 
patents  is  not  now  involved.  The  machine 
embodying  these  inventions  is  used  exclusively 
for  affixing  buttons  to  shoes.  The  complain- 
ant and  its  predecessor  in  the  title  to  the  patents 
have  been  successful  in  getting  them  into  gen- 
eral use  in  the  shoe  trade,  and  it  is  alleged  that 
these  machines  have  wholly  superseded  every 
other   mode  of  fastening   buttons   to   shoes. 


The  object  of  these  patents  was  to  produce  a 
machine  wherein  the  buttons  and  staple  should 
be  automatically  presented  to  a  guide  or  car- 
rier having  a  combined   driver  and  former 
co-operating  therewith;  the  driver  causing  the 
insertion  of  the  staple  through  the  leather,  or 
other  material  of  the  shoe,  shaping  and  form- 
ing the  head  of  the  staple,  the  legs  of  the  staple 
being  clinched  upon  a   suitable  anvil.    The 
principal  and  earlier  of  these  patents— that  of 
Charles  H.  Eggleston  (No.  293,234)— describes 
the  invention  as  intended  to  produce  a  setting 
device,  "which  can  be  used  conveniently  for 
setting   and    clinching  an   ordinary  metallic 
staple,  and  have  the  two  prongs  of  the  staple, 
if  desired,  in  a  line  at  right  angles  with  the 
strain  on  the  button."    The  mechanism  by 
which  such  results  are  reached  includes  a  staple 
chute  or  raceway,  into  which  wire  staples  of 
suitable  size  are  fed,  and  automatically  con- 
veyed,   set,   and  clinched.    The  size  of  the 
staples  to  be  used  in  the  machine  depends  upon 
the  size  of  the  chute  or  raceway,  and  this  de- 
pends upon  the  judgment  of  the  manufacturer 
of  the  machines.    No  staple  can  be  used  in 
the  machine  which  is  not  adapted  in  size  to 
this  raceway,  and  a  variation  of  a  ver^  slight 
character  between  the  staple  and  the  diameter 
of  the  raceway  will  prevent  the  operativenes3 
of  the  machine.     The  bill  alleges  that  neither 
the  complainant  nor  its  predecessors  in  title 
have  ever  sold  any  right  to  manufacture  ma- 
chines, but  have  reserved  to  themselves  the 
monopoly  of  the  manufacture  and  sale.    It  also 
alleges  that  no  machines  have  ever  been  sold 
except  upon  condition,  and  that  there  is  at- 
tached to  each  machine  a  conspicuous  metal 
plate,  on  which  is  plainly  expressed  a  restric- 
tion upon  the  use  of  the  machine,  to  the  effect 
that  the  machine  was  sold  and  purchased  "to 
use  only  with  fasteners"  made  by  the  complain- 
ant, or  the  Peninsular  Novelty  Company,  its 
predecessor  in  title  to  the  patents  embodied  in 
the  machine,  and  that  title  should  revert  at  once 
upon  any  violation  of  this  restriction.    Every 
user  of  the  machine  is  alleged  to  have  had  full 
notice  of  this  restriction  upon  the  use  of  the 
machines,  and  to  bu^  and  use  the  machines 
subject    to  this   restriction    upon    their  use. 
These  machines  have  been  placed  in  the  hands 
of  shoe  dealers,  to  the  number  of  45.000,  at 
the  actual  cost  of  the  machines  to  the  makers, 
they  expecting  a  profit  on  their  monopoly  alone 
from  the  sale  of  fasteners  or  staples  to  those 
having  the  machine.  The  complainant  then  al- 
leges that  the  defendants,  with  full  knowledge 
of  this  method  of  putting  the  complainant'^ 
monopoly  in  general  use, are  making  and  selling 
staples  adaptS  only  to  use  with  these  machine 
and  that  they  are  guilty  of  infringement,  by 
reason  of  the  fact  that  the  staples  so  made  and 
sold  by  them  are  adapted  only  to  u.«e  in  these 
machines,  and  are  made  and  sold  with  intent 
that  they  shall  be  used  in  violation  of  ibe  re- 
striction placed  by  the  complainant  upon  the 
use  of  machines  made  and  sold  by  it.     It  Is  fur 
ther  charged.in  very  broad  and  emphatic  terms. 


Note.— As  to  the  rights  of  the  purchaser  of  a  I     As  to  contracts  in  restraint  of  trade  in  patenteii 
patented  article,  see  also  Sheldon    Axle   Co.  v.    articles,  see  also  Game  well  lire  Alarm  Telejr.  Co. 
Standard  Axle  Works  (C.  C.  E.  D.  Pa.)  3  L.  R.  A.  656.  «  v.  Crane  (Mass.) 22  L.  R.  A.  678. 
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that  the  defendants  maliciously  persuadeaDd  in- 
duce the  licensees  of  said  machines  to  buy  and 
use  said  staples  on  their  machines,  and  to  thus 
deliberately  and  continuously  violate  the  re- 
striction placed  upon  the  use  of  the  machine. 
It  is  not  charged  that  the  defendants  either 
make,  sell,  or  use  said  machines,  but  that  they 
are  guilty  of  contributory  infringement  by  in- 
ducing others  to  use  the  machine  in  excess  of 
the  license,  and  by  furnishing  them  with  the 
means  for  such  infringement,  with  the  express 
intent  that  the  staples  so  sold  and  bought  shall 
be  so  used. 

ytesars.  Frederick  P.  Fish  and  James 
H.  Laof^  for  appellant. 

Messrs,  Edward  TB,ggajpt^  Loyal  £• 
BLnappen,  and  Arthur  C.  Denison,  for 

appellees: 

Whether  the  individual  contracts  be  reason- 
able and  enforceable  is  not  conclusive.  Inas- 
much as  complainant  seeks  its  remedy  against 
the  defendants  through  these  contracts,  and 
adopts  the  present  as  an  Indirect  method  of  en- 
forcing the  same,  it  would  follow  that  the 
complainant  must  fail  unless  the  individual 
contracts  are  in  themselves  reasonable  and  en- 
forceable. The  converse  proposition,  how- 
ever, is  not  true.  The  individual  contract  may 
be  absolutely  fair  and  valid  and  subject  to  no 
objection,  legal  or  equitable,  but  it  does  not 
follow  that  its  stipulations  will  be  enforced 
against  persons  not  parties  thereto. 

Washing  Mack.  Co.  v.-  EarU,  3  Wall.  Jr. 
828. 

Equity  will  not  lend  its  aid  to  enforce  uni- 
lateral contracts. 

Adopt  complainant's  theory  of  its  right  to  an 
injunction,  and  we  have  an  absolute  and  per- 
fect monopoly  by  the  complainant  in  an  un- 
patented article,  viz. ,  these  staples. 

This  is  an  astonishing  result.  Beyond  ques- 
tion it  is  a  result  which  will  not  be  sanctioned 
by  the  courts,  unless  thev  are  imperatively 
driven  to  such  conclusion  by  established  and 
settled  principles,  and  by  the  necessary  result 
of  the  rules  of  law. 

The  principles  of  the  law  of  contributory 
infringement  will  be  found  considered  and  the 
rule  held  within  proper  bounds  in  the  follow- 
ing cases: 

Millner  v.  Sckofield,  4  Hughes.  258;  Syracuse 
Chilled  Flow  Co.  v.  tiobinson,  35  Fed.  Rep.  502; 
Wilson  V.  Simpson,  50  U.  S.  9  How.  109,  13  L. 
ed.  66. 

Morgan  Envelope  Co.  v.  Albany  Perforated 
Wrapping  Paper  Co.  40  Fed.  Rep.  577,  controls 
the  present  case.  See  Morgan  Envelope  Co.  v. 
Albany  Perforated  Wrapper  Paper  Co.  152  U. 
S.  425,  38  L.  ed.  500. 

The  courts  being  freed  from  the  imperative 
obligation  imposed  by  the  patent  statute,  they 
are  at  liberty  to  apply  the  ordinary  rules 
of  equity  jurisprudence.  None  of  these  is 
more  clear  than  the  one  that  they  will  not  lend 
their  aid  to  enforce  a  monopoly  as  against  the 
public,  or  to  inierfere  with  the  freedom  of 
trade. 

Pope  Mfg.  Co.  v.OormuUy,  144  U.  S.  232,  36 
L.  ed.  418;  Wilcox  <fe  O.  Sewing-Mac/i.  Co.  v. 
7'/f€  Gibbens  Frame,  17  Fed.  Rep.  823. 

So  far  as  the  bill  goes  beyond  alleging  ordi- 
nary competition  in  trade,  and  complains  of 
85  L.  R.  A. 


libel  and  slander  of  title,  it  does  not  thereby 
give  jurisdiction  to  a  court  of  equity. 

Prudential  Assur.  Co.  v.  Knott,  L.  R.  10  Ch. 
142;  Beddou)  v.  Beddow,  L.  R.  9  Ch.  Div.  92; 
Kidd  V.  Horry,  28  Fed.  Rep.  773.  776;  Boston 
Diatite  Co.  v.  Florence  Mfg.  Co.  114  Mass.  69, 
19  Am.  Rep.  310;  Whit'e/iead  v.  Kitson,  119 
Mass.  484;  Baltimore  Car  Wheel  Co.  v.  Bemis, 
29  Fed.  Rep.  95;  International  Tootk-Orown  Co. 
V.  Carmichael,  44  Fed.  Rep.  350;  Casey  v.  Cin- 
cinnati Typographical  Union  No.  S,  45  Fed. 
Rep.  135.  12  L.  R.  A.  198;  Francis  v.  Flinn^ 
118  U.  S.  885,  30  L.  ed.  166;  Mayer  v.  Jour- 
neymen Stonecutters'  Asso.  47  N.  J.  Eq.  519. 

So  far  as  the  bill  alleges  only  ordinary  solici- 
tation of  trade,  it  does  not  state  cause  for  in- 
junction. 

Edwards  v.  AUouez  Min.  Co.  38  Mich.  48. 
81  Am.  Rep.  301. 

Neither  action  nor  injunction  will  lie  for 
persuading  and  inducing  trade  and  custom  tO" 
be  transferred  from  one  to  another,  there  being 
no  libel  or  slander  of  title,  and  no  violence  or 
threats. 

Johnson  V.  Hitchcock,  15  Johns.  185;  Pudsey 
Coal  Gas  Co.  v.  Bracfford,  L.  R.  15  Eq.  167. 

Lnrton,  Circuit  Judge,  delivered  the  opin> 
ion  of  the  court: 

Staples  in  size  and  form  adapted  to  use  in 
such  machines  are  unpatented  articles,  and  not 
even  an  element  in  a  combination  claim.  They 
are  therefore  no  more  within  the  direct  mo- 
nopoly of  the  patents  than  are  the  buttons  to  be 
affixed  by  means  of  the  staples,  or  the  shoe  to 
which  both  are  to  be  attached.  This  conceded 
fact  furnishes  the  foundation  for  the  principal 
objection  to  the  bill,  presented  by  the  demurrer. 
It  has  been  very  earnestly  and  ably  argued  by 
counsel  for  the  appellees  that  the  restrictions  on 
use  imposed  by  the  complainant  operate  to 
create  a  monopoly  in  an  unpatented  article, 
and  are  therefore  void  as  contrary  to  public 
policy,  or,  if  valid  as  purely  legal  contracts, 
are  so  unconscionable  as  not  to  entitle  the  com- 
plainant to  equitable  rem^ies  for  their  en- 
forcement. This  view  seemed  to  meet  with 
the  approbatioi\  of  the  learned  judge  who 
'  heard  the  case  below,  who,  in  his  opinion,  said 
that  he  was  persuaded  'Hhat  the  patentee's  priv- 
ilege has  its  limitations  in  the  rights  and  inter- 
ests of  the  public,  and  that  it  is  an  abuse  of 
his  privilege  to  so  shape  his  dealings  with  his 
patent  as  to  secure  a  monopoly  upon  an  un- 
patented article."  65  Fed.  Rep.  619,  621. 
This  presents  a  question  somewhat  novel,  and 
of  wide  general  interest.  The  restriction  im- 
posed by  the  Peninsular  Novelty  Company,  the 
assignor  under  whom  the  complainant  holds, 
was  inscribed  upon  a  metal  label  affixed  to  each 
machine,  and  was  in  these  words: 

Condition  of  Sale. 
This  machine  is  sold  and  purchased  to  use 
only  with  fasteners  made  by  the  Peninsular 
Novelty  Company,  to  whom  the  title  of  said 
machine  immediately  reverts  upon  violation  of 
this  condition  of  said  sale. 

The  bill  further  charges  that  the  complain- 
ant corporation  has  succeeded  to  all  the  pat- 
ents, property  rights,  titles,  contracts,  and 
contract  rights    oif    the   Peninsular   Novelty 
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Company,  and  has  continaed  the  manufactnre '  both  have  notice  of  the  conditional  character 


and  sale  of  butto<]  fastener  machiDes  under 
conditions  and  restrictions  identical  in  terms 
and  notoriety  with  the  methods  pursued  by  the 
predecessor  company.  If  we.  for  the  present, 
a.ssume  the  ieeality  of  the  conditions  and  re- 
strictions imposed  upon  the  purchasers  of  such 
machines,  it  is  highly  important  to  an  orderly 
disposition  of  other  questions  that  we  shall,  at 


of  the  sale,  and  of  the  restriction  on  the  use. 
Amfrir/in  Cotton  Tie  ^uppJji,  Co.  x.  Bulla rd,  11 
Blatchf.  160:  Amen>nn  Cottoh  TU  Co.  \.  Sim- 
mom.  106  U.  S.  *?9,  27  L.  cd.  79.  Thai  the 
buyer  enters  into  an  implied  agreement  that  he 
will  not  use  the  machine  contmry  to  the  terms 
of  his  license,  and  that  there  is  in  the  agree- 
ment a  provision  for  a  reFerter  of  the  title  to 


the  outset,  determine  whether  the  purchasers  the  structure,  may  operate  to  give  the  patentee 
of  the  machines  made  and  '%old  under  the  com-  a  remedy  under  general  principles  of  law,  as 
plainant*s  patents  are  guilty  of  any  infringe-  for  damatres  for  a  breach  of  contract,  or  for  re- 
ment  of  the  monopoly  of  the  patents  by  using  covery  of  the  machine.  It  may  be  that  a  suit 
with  such  machines'  fasteners  or  staples  not  for  a  breach  of  contract  would  not  be  a  suit  de- 
made  by  the  patentee.  Undoubtedly,  the  gen-  pending  on  the  patent  laws,  and  would  there- 
eral  rule  is  that  if  a  patentee  make  a  structure  fore  be  cognizable  by  the  state  courts  as  inti- 
embodying  his  invention,  and  unconditionally  mnieA    in    Uartell    y.     Tilghman,   99    U.    S. 


make  a  sale  of  it.  the  buyer  acquires  the  right 
to  use  the  machine  without  restrictions,  and. 
when  such  machine  is  lawfully  made  and  un- 
oonditionallv  sold,  no  restriction  upon  its  use 
will  be  implied  in  favor  of  the  patentee.  By 
such  unconditional  sale  the  machine  passes 
without  the  limit  of  the  monopoly.  Admns  v. ' 
Burhi,  84  U.  S.  17  Wall.  45^-457,  21  L.  ed.  | 
7U0-704;  Mitchell  v.  Hnxrley,  83  U.  S.  16  Wall. 
544-547,  21  L.  ed.  322.  323.  That  the  com- 
plainant has  attempted  to  state    a   case  not 


547,  25  L.  ed.  357,  and  Wliitt  t.  Rankin, 
144  U.  S.  62S,  36  L.  ed.  569.  The  rem- 
edy of  the  complainant  may  be  a  double  one; 
for  liability  may  rest  either  upon  the  broken 
contract,  or  for  the  tortious  use  of  the  inven- 
tion. 3 Robinson.  Patents (1890»  ^^  1225.  1250, 
and  notes.  If  a  patentee  may  lawfully  make 
and  sell  machines  embodying  his  invention, and 
restrict  the  use  of  the  invention  in  respect 
of  territory  or  time  or  business,  or  purposes  to 
which  it  niay  be  put.  or  material  to  be  used  in 


within  this  rule  is  very  obvious,  for  it  charges  conjunction  therewith,  it  would  seem  very  ob- 
that  every  sale  has  been  under  an  express  re-  vious  that  the  effect  of  the  restrictions  and  lim- 
striction  as  to  the  use  of  the  invention  em-  itations  on  the  use  would  operate  to  prevent 
bodied  in  the  machine.  In  view  of  the  con- '  the  machine  from  passing,  as  in  the  case  of  an 
3picnou8  character  of  both  the  machine  and  the  '  unconditional  sale,  t)eyoud  the  monopoly  of 
notice  permanently  affixed  thereon,  everyone  ,  the  patent.  The  control  reserved  by  the  pat- 
buying  must  be  conclusively  presumed  to  have  ,  entee  as  to  the  use  of  the  machine  has  the  ef- 
notice  that  the  owner  of  the  patents  intended  ;  feet  of  continuing  it  within  the  prohibition  of 
by  the  inscription  on  the  machine  to  ^rant  only  !  the  monopoly.  The  license  defines  the  boun- 
a  restricted  license  for  its  use,  and  it  is  difficult  i  daries  of  a  lawful  use,  and  estops  the  licensor 
to  see  why  such  purchaser  is  not  to  be  regarded  !  from  the  assertion  of  his  monopoly  contrary  to 
as  acquiring  and  accepting  the  structure  aub- 1  its  terms.  On  the  other  hand,  a  use  prohibiied 
ject  to  this  restriction.  The  buj'er  of  the  ma-  \  by  the  license  ts  a  use  in  defiance  of  the  mo- 
chine  undoubtedly  obtains  the  title  to  the  |  nopoly  reserved  by  the  patentee,  and  necessa- 
materials  embodying  the  invention,  subject  to  |  rily  an  unlawful  invasion  of  the  rights  secured 
a  reverter  in  case  of  violation  of  the  conditions  ;  to  him  by  his  patent.  The  license  would  be  no 
of  the  sale.  But  as  to  the  right  to  use  the  in-  j  defense  to  a  suit  for  infringement  by  a  use  in 
vention  he  is  obviously  a  mere  licensee,  hav-  \  excess  of  its  terms.  The  patentee  has  the  ex- 
ing  no  interest  in  the  monopoly  granted  by  the  '  elusive  right  of  use  except  in  so  far  as  he  has 
letters  patent.  A  license  operates  only  as  a  !  parted  with  it  by  his  license.  The  essence  of 
waiver  of  the  monopoly  as  to  the  licensee,  I  the  monopoly  conferred  by  the  grant  of  letters 
and  estops  "the  licensor  from  exercising  its  I  patent  is  the  exclusive  right  to  use  the  inven- 
prohibitory  powers  in  derogation  of  the  privi- 1  tion  or  discover}-  described  in  the  patent, 
leges  conferred  by  him  upon  the  licensee.'*  2  ;  This  exclusive  right  of  use  is  a  true  and  abso- 
Robinson.Patenls  (1890)  5?S  806-808.  It  has  been  1  lute  monopoly,  and  is  granted  in  derogation  of 
said  that  the  sole  matter  conveyed  in  a  license  |  the  common  right,  andf  this  right  to  monopo- 
is  the  right  not  to  be  sued.  Haicks  v.  Sirett,  4  lize  the  use  of  the  invention  or  discovery  is  the 
Hun,  146.     A  licensee  is  one  who  is  not  the   substantial  property  right  conferred   by  law. 


owner  of  an  interest  in  the  patent,  but  who  has 
by  contract  acquired  a  right  to  make  or  use  or 
-sell  machines  embodying  the  invention.  Gayter 
V.  Wilder,  51  U.  S.  10  How.  477, 18  L.  ed.  504; 
Olirerv.Rumford  Chemical  Works,109  U.S.  75, 
27  L.  ed.  862;2RobInson,Palent8(1890)g^606- 
608.  All  alienations  of  a  mere  right  to  use  the 
invention  operate  only  as  licenses.  It  must  fol- 
low, therefore,  that  the  purchaser  of  one  of  the 
complainant's  machines  subject  to  a  restricted 
use  takes  the  structure  with  a  license  to  use  the 
invention  only  with  staples  made  by  the  paten- 
tee. That  the  complainant  sells  the  machine 
through  jobbers,  and  not  directly  to  those  who 
buy  for  use,  is  immaterial  under  the  facts 
stated  on  the  face  of  the  bill.  The  jobber 
buys  and  sells  subject  to  the  restriction,  and 
35  L.  R.  A. 


and  which  the  public  is  under  obligation  to  re- 
spect and  protect.  The  rights  to  make  and  use, 
or  sell,  are  completely  severable  rights,  and  in- 
volve the  rights  to  confer  upon  others  such  quali- 
fied privilege,  whether  of  making,  of  selling 
to  others,  or  of  using,  as  he  sees  fit.  whether 
within  specified  limits,  or  under  limitations  of 
quantity  or  numbers  or  restricted  uses.  Dorsey 
Becolnng  Harvester  Rake  Go.  v.  Bradley  Mfg. 
Co.  12  Blatchf.  202.  In  Adams  v.  Burka^^ 
L'.  S.  17  Wall.  453-456.  21  L.  ed.  700-704.  the 
court  said:  "The  right  to  manufacture,  the 
right  to  sell,  and  the  right  to  use  are  each  sub- 
stantive rights,  and  may  be  granted  or  con- 
ferred separately  by  the  patentee." 

If,  then,  the  patentee  has  the  exclusive  right 
to  the  use  of  bis  invention  or  discovery  during 


1896. 
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the  term  of  his  patent,  it  would  seem  to  follow 
that  any  use  by  another,  unauthorized  by  the 
patentee,  would  be  an  infringement  of  his  mo- 
nopoly. If,  therefore,  he  can  find  a  purchaser 
"for  a  machine  subject  only  to  certain  specified 
uses,  any  violation  of  the  privilege  granted 
would  be  an  infringement  for  which  the  rem- 
edies granted  patentees  would  be  appropriate. 
These  conclusions  find  support  in  many  cases. 
A  few  only  need  be  cited:  In  Providence  Rub- 
ber Go.  V.  Goodyear,  76  U.  S.  9  Wall.  788-790, 
19  L.  ed.  566,  567,  the  defense  to  a  suit  for  in- 
fringement was  a  license  which  authorized  the 
licensee  **to  use  the  said  Goodyear's  gum-elas- 
tic composition  for  coatine  cloth  for  the  pur- 
pose of  japanning,  marbling,  and  variegate 
japanning,  at  his  own  establishment,  but  not 
to  be  disposed  of  to  others,  .  .  .  and  not 
being  intended  to  convey  any  right  to  maiie 
any  contract  with  the  government  of  the 
United  States."  The  licensee  was  held  guilty 
of  infringement  by  allowing  it  to  be  used  at 
an  establishment  occupied  by  himself  and 
others,  and  also  by  using  it  for  articles  manu- 
factured for  the  United  States  under  a  contract 
with  the  quartermaster  general.  In  Burr  v. 
Duryee,  2  Fish.  Pat.  Cas.  275.  280,  a  case 
'decided  by  Justice  Grier  on  circuit,  the 
license  was  to  use  two  machines  **in  the  city 
of  Newark,  and  there  only,  and  by  one  manu- 
facturing concern,  and  to  be  used  only  for  hats 
manufactured  by  them,  and  not  in  manufac- 
turing hat  bodies  for  any  other  persons,  or  for 
sale  in  an  unfinished  state."  Any  use  beyond 
the  license  was  held  to  be  infringement. 

The  license  in  Pope  Mfg.  Co.  v.  Owsley,  27  Fed. 
Rep.  100-104,  was  to  use  certain  patents  per- 
taining to  improvements  in  bicycles.  Judge 
Blodgett,  in  passing  upon  the  scope  and  effect 
-of  the  license,  said:  **The  licenses  do  not,  any 
of  them,  purport  to  give  the  defendants  an  un- 
limited use  of  any  of  the  patents,  but  only  a 
restricted  right  to  make  machines  of  certain 
-sizes  and  descriptions;  so  that  when  defend- 
ants made  machines  not  in  conformity  to  the 
licenses,  they  violated,  not  only  their  express 
covenant  not  to  do  so,  but  also  the  complain- 
ant's patents,  or  some  of  them,  covering  such 
machines." 

In  Steam  Cutter  Co.  v.  Sheldon,  5  Fish.  Pat. 
Cas.  477-487,  the  license  was  to  use  one  ma- 
chine *'in  their  quarries  at  West  Rutland,  and 
in  no  other  place  or  places."  The  licensee 
permitted  the  use  of  the  machine  in  another 
quarry  by  a  third  person.  Judge  Woodruff 
said:  "In  that  infringement  of  the  rights  of 
the  complainants,  the  defendants  find  no  pro- 
tection in  the  agreement.  They  are,  with  the 
Rutland  Marble  Company,  joint  infringers." 

See  also  the  very  satisfactory  text  of  2  Rob- 
inson, Patents  (1890)  §§  812-815,  3  Id.  ^ 
1250.  and  the  notes,  citing  many  other  cases. 

This  brings  us  to  consider  the  objeciions 
urged  against  the  rather  novel  restrictions  con- 
tained in  the  licenses  granted  by  complainant. 
'The  very  able  counsel  for  the  appellees  have 
urged  very  forcibly  an  argument  based  upon 
principles  of  public  policy  m  respect  of  monop- 
'Olies  and  contracts  in  restraint  of  trade,  and 
have  contended  that  public  policy  forbids  a  pa- 
•^tentee  from  so  contracting  with  reference  to  his 
monopoly  as  to  create  another  monopoly  in  an 
'Unpatented  article.  We  are  not  at  all  pre- 
•35  L.  R.  A. 


pared  to  say  that  there  are  no  limita- 
tions upon  a  patentee's  power  of  contract  with 
reference  to  the  use  of  his  invention  by  others. 
The  property  right  of  a  patentee  is,  after  all, 
but  a  property  right,  and  subject,  as  is  all 
other  property i^  to  the  general  law  of  the  land. 
We  may  also  concede  that  contracts  respecting 
the  use  of  inventions  and  discoveries  are,  like 
all  other  contracts,  subject  to  the  limitations 
imposed  by  definite  principles  of  public  policy. 
The  cases  of  Missouri,  Baltimore  &  O.  Teleg. 
Co.,  V.  Bell  Telep/i.  Co.  23  Fed.  Rep.  539;  State, 
Postal  Teleg.  Cable  Co.,  v.  Delaware  cC-  A. 
Teleg.  dt  Teleph.  Co.  47  Fed.  Rep.  633;  Del- 
aware di  A.  2'eleg.  &  Teleph.  Co.  v.  Dela- 
ware Postal  Teleg.  Gable  Co.  3  U.  S.  App.  30, 
2  C.  C.  A.  1,  50  Fed.  Rep.  677,— afford  il- 
lustrations of  a  limitation,  founded  on  princi- 
ples of  public  policy,  upon  the  licenses  granted 
by  patentees.  They  arose  under  licenses  granted 
by  the  owners  of  patents  essential  to  the  opera- 
tion of  telephone  lines.  The  patentees  had 
licensed  telephone  companies  to  use  their  pat- 
ents for  the  purpose  of  operating  public  tele- 
phone lines  within  a  given  district,  but  pro- 
hibited such  companies  from  serving,  within 
such  district,  any  telegraph  company.  The 
court  in  each  of  the  cases  cited,  by  mandamus, 
compelled  the  extension  of  service  to  anyone 
within  the  district  demanding  connection*^  and 
paying  established  charges.  These  decisions 
were  rested  upon  the  very  solid  ground  that  a 
public  telephone  company  was  a  "common 
carrier,"  and,  as  such,  subject  to  the  regula- 
tions imposed  on  all  corporations  of  a  quasi 
public  character,  among  which  was  the  duty 
of  dealing  equally  with  all,  and  discriminating 
against  none  tendering  equal  pay  for  equal 
service.  The  conclusion  to  be  drawn  from 
these  telephone  cases  is  this:  That  when  a  pat- 
entee authorizes  the  use  of  his  invention  by  one 
charged  with  public  duties  and  subject  to  reg- 
ulation by  law,  it  is  not  competent,  by  a  re- 
striction on  the  use,  to  deprive  the  licensee  of 
the  power  of  rendering  an  equal  service  to  all 
who  apply  and  tender  the  compensation  fixed 
by  law  of  regulation  for  the  same  service  to 
others.  The  patentees  were  under  no  obliga- 
tion to  license  the  use  of  their  inventions  by 
any  public  telephone  company.  Having  done 
so.*  however,  they  were  not  at  liberty  to  place 
restraints  upon  such  a  public  corporation  which 
would  disable  it  from  the  discharge  of  all  the 
duties  imposed  upon  companies  engaged  in  the 
discharge  of  duties  subject  to  regulation  by 
law.  It  could  not  be  a  public  telephone  com- 
pany, and  could  not  exercise  the  franchise  of 
a  common  carrier  of  messages,  with  such  ex- 
ception in  the  grant;  the  exception,  being  re- 
pugnant to  the  grant,  was  void;  and  the  rights 
acquired  under  the  grant  were  en  forced  against 
the  grantor,  without  regard  to  the  exception  or 
condition.  Neither  the  patentee,  nor  the  ma- 
chine Involving  his  invention,  nor  a  license  for 
use,  can  be  exempted  from  the  liabilities  and 
regulations  which,  in  the  public  interest,  attach 
to  all  persons  and  property  under  the  general 
law  of  the  land.  Neither  is  the  right  to  make 
and  sell  or  use  a  patented  invention  or  process 
free  from  the  restraints  imposed  by  the  police 
power  of  the  states.  This  is  illustrated  by  the 
case  of  Patterson  v.  Kentucky,  97  U.  S.*^501, 
24  L.  ed.  1115,  where  the  appellant  had  been 
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convicted  of  selliog  an  improved  buniing  oil. 
of  wbicii  be  was  tbe  inventor,  and  which  bad 
been  condemned  by  the  state  inspector  as  un- 
safe, but  which  the  appellant  claimed  the  right 
to  sell  by  reason  of  the  monopoly  of  his  patent. 
The  supreme  court,  through  Mr.  Justice  Har- 
lan, in  reply  to  this  contention,  said:  "The 
right  which  the  patentee  or  his  assignee  pos- 
sesses in  the  property  created  by  the  applica- 
tion of  a  patented  discovery  must  be  enjoyed 
subject  to  the  complete  and  salutary  powers, 
with  which  the  states  have  never  parted,  of  so 
defining  and  regulating  the  sale  and  use  of 
property  within  their  respective  limits  as  to  af- 
ford protection  to  the  many  against  the  injuri- 
ous conduct  of  tjie  few." 

On  substantiallv  the  same  ground  it  was  de- 
cided in  Vannint  v.  Paine,  1  Harr.  (Del.)  65, 
that  the  patentee  of  a  mode  of  drawing  lotter- 
ies, add  who  was  engaged  in  the  business  of 
drawing  lotteries  in  the  state  of  Delaware,  was 
not  protected  by  his  patent  from  prosecution 
under  the  law  of  Delaware  making  the  drawing 
of  a  lottery  a  criminal  offense.  In  other  words, 
a  prohibited  business  is  not  protected  by  the 
patent  laws  of  the  United  States  because  it 
is  conducted  through  instrumentalities  which 
are  the  subject  of  patent  rights. 

The  case  at  bar  presents  no  question  affected 
bv  the  principles  underlying  either  of  the  class 
of  cases  we  have  cited.  What  we  are  asked  to 
do  is  to  mark  another  boundary  line  around 
the  patentee's  monopoly,  which  will  debar  him 
from  engrossing  the  market  for  an  article  not 
the  subject  of  a  patent.  To  do  this,  we  are 
asked  U)  say  that  he  cannot  license  others  to 
use  his  invention  on  condition  that  they  shall 
use  it  only  in  conjunction  with  a  nonpatent- 
able  article  made  by  himself.  The  only  reason 
suggested  for  this  limitation  upon  his  right  to 
define  the  terms  upon  which  others  may  use 
his  invention  is  that  a  monopoly  in  tbe  unpat- 
ented article  may  thereby  be  created.  Upon 
what  authority  are  we  to  circumscribe  the  ex- 
ercise of  the  privileges  awarded  a  patentee?  In 
considering  any  question  in  respect  of  restraints 
upjon  the  liberty  of  contracting,  imposed  by 
principles  of  public  policy,  we  should  bear  in 
mind  that  very  high  considerations  of  public 
policy  are  involved  in  the  recognition  of  a  wide 
liberty  in  the  making  of  contracts.  This  cau- 
tion was  well  expressed  by  Sir  George  Jessel 
in  Printing  <Sb  N.  Registering  Co.  v.  Sampson, 
L.  H.  19  Eq.  46^-465,  who  said:  "It  must  not 
be  forgotten  that  you  are  not  to  extend  arbi- 
trarily those  rules  which  say  that  a  given  con- 
tract is  void  as  being  against  public  policy, 
because  if  there  is  one  thing  which  more  than 
another  public  policy  requires,  it  is  that  men 
of  full  age  and  competent  understanding  shall 
have  the  utmost  liberty  of  contracting,  and 
that  their  contracts  when  entered  into  freely 
and  voluntarily  shall  be  held  sacred  and  shall 
be  enforced  by  courts  of  justice.  Therefore 
you  have  this  paramount  public  policy  to  con- 
sider,— that  you  are  not  lightly  to  interfere 
with  this  freedom  of  contract." 

Especially  is  this  caution  applicable  when 
we  sit  in  judgment  upon  the  limitations  which 
a  patentee  may  put  upon  the  use  of  his  inven- 
tion. If  he  see  fit,  he  may  reserve  to  himself 
the  exclusive  use  of  his  invention  or  discovery. 
If  he  will  neither  use  his  device,  nor  perniit 
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others  to  use  it,  he  has  but  suppressed  his  own. 
That  the  grant  is  made  upon  the  reasonable  ex- 
pectation that  he  will  either  put  his  inventioa 
to  practical  use.  or  permit  others  to  avail  them- 
selves of  it  upon  reasonable  terms,  is  doubtless^ 
true.  This  expectation  is  based  alone  upon 
the  supposition  that  the  patentee's  interest  will 
induce  him  to  use,  or  let  others  use,  his  inven- 
tion. The  public  has  retained  no  other  se- 
curity to  enforce  such  expectations.  A  sup- 
pression can  endure  but  for  the  life  of  the 
patent,  and  the  disclosure  he  has  made  will  en- 
able ail  to  enjoy  the  fruit  of  his  genius.  His 
title  is  exclusive,  and  so  clearly  within  the 
constitutional  provisions  in  respect  of  private 
property  that  he  is  neither  bound  to  use  his 
discovery  himself,  nor  permit  others  to  use  it. 
The  dictum  found  in  ffoe  v.  Enap,  27  Fed. 
Rep.  204,  is  not  supported  by  reason  or  au- 
thority. Wilson  V.  Rousseau,  45  U.  8.  4  How. 
674,  11  L.  ed.  1153;  Pitts  v.  Wemple,  1  Biss.  93; 
Grant  v.  Raymond,  81  U.  8.  6  Pel.  218,  8  L,  ed. 
376;  United  States  Y,  American  Bell  Telepk,  Co, 
29  Fed.  Rep.  17;  Consolidated  RoUer-Mill  Co.  v. 
Coombs,  39  Fed.  Rep.  805;  Campbell  Printing 
Press  <fe  Mfg.  Co.  v.  Manhattan  R  Co.  49  Fed. 
Rep.  935.  If  the  patentee  choose  to  reserve  to* 
himself  the  exclusive  use  of  his  device,  and  the 
invention  be  of  a  wide  character,  and  so  radi- 
cal as  to  enable  him  to  make  and  sell  an  un- 
patentable product  cheaper  than  any  other 
competitor,  a  practical  monopoly  of  the  mar- 
ket for  that  article  will  result;  and  yet  no  one 
could  say  that  a  monopoly  thus  secured  was- 
illegitimate  or  obnoxious  to  public  policy. 
To  illustrate:  Let  it  be  supposed  that  the 
patents  owned  by  this  complainant  were  of  so- 
wide  a  character  as  to  cheapen  the  process  of 
manufacturing  shoes,  and  to  drive  from  com- 
petition all  other  modes  of  manufacture. 
Then  suppose  the  patentees  were  of  opinion 
that  they  could  most  profitably  enjoy  their  in- 
ventions by  retaining  the  monopoly  of  the  use,, 
and  engaging  in  the  manufacture  of  shoes. 
If  content  to  undersell  all  others,  they  could 
engross  the  market  for  shoes,  to  the  extent  of 
their  capacity  to  supply  the  demand  during 
the  life  of  their  patents,  or  so  long  as  their  in- 
vention was  not  superseded  by  subsequent 
inventions  still  further  cheapening  the  cost  of 
manufacture.  The  monopoly  thus  secured 
would  be  the  legitimate  consequence  of  the 
meritorious  character  of  their  invention.  Yet 
just  such  monopolies  may  result  whenever  a 
new  and  surprising  advance  is  made  in  some  art 
of  wide  and  general  use.  The  great  consuming 
public  would  be  benefited  rather  than  Injured, 
for  the  monopoly  could  endure  so  long  only  as 
shoes  were  supplied  at  a  less  price  than  had 
prevailed  before  the  invention.  Now  ,if  the 
patentees,  by  retaining  to  themselves  the  ex- 
clusive use  of  their  invention,  are  able,  legiti- 
mately and  lawfully,  to  acquire  a  monopoly 
of  the  manufacture  of  shoes,  and  destroy  the 
shoe  market  for  those  who  before  had  shared 
it,  why  may  they  not,  by  a  system  of  restricted 
licenses,  permit  others  to  use  their  devices  on 
condition  that  only  some  minor  part  of  the 
shoe — the  pegs,  the  tips,  the  thread,  or  the 
buttons,  or  tbe  button  fasteners — shall  be 
bought  from  thera?  If  these  concessions  were 
such  as  to  enable  others  to  compete,  though 
their  use  of  the  mechanism  was  restricted  by  the- 
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terms  of  the  license,  who  could  justly  com- 
plain if  the  inventors,  content  with  a  monop- 
oly of  the  market  for  the  article  named  in  their 
license,  surrendered  the  opportunity  for  a 
monopoly  of  the  manufacture  of  the  complete 
shoe?  The  device  protected  by  the  patents 
owned  by  the  complainant  is  of  no  such  wide  or 
radical  character  as  that  used  for  purposes  of 
illustration.  Yet  there  is  no  appreciable  dif- 
ference in  the  legal  principles  applicable  to  the 
supposed  facts  used  for  illustration,  and  those 
stated  on  the  face  of  the  complainant's  bill. 
The  fact  which  has  affected  the  makers  of  wire 
staples  for  shoe  manufacturing  is  the  inven- 
tion of  a  machine  which,  by  its  simplicity, 
superior  capabilities,  its  cheapness  and  accu- 
racy, has  practically  driven  all  methods  of 
fastening  buttons  to  shoes  out  of  use.  The 
older  and  clumsier  methods,  on  the  allegations 
of  the  bill,  have  been  completely  superseded. 
From  this  invention  there  results  a  large  mar- 
ket for  wire  staples  adapted  in  size  and  shape 
to  use  with  the  new  mechanism,  and  a  second 
consequence  is  the  complete  cessation  of  the 
demand  for  button  fasteners  not  adapted  to  be 
used  with  the  complainant's  machine.  To  sup- 
ply staples  adapted  to  meet  this  new  demand  be- 
comes a  matter  of  moment  to  those  engaged  in 
the  business  of  making  wire  button  fasteners. 
The  inventions  covered  by  the  complainant's 
patents  are  not  of  such  character  as  to  enable 
It,  by  retaining  ihe  exclusive  use,  to  ab- 
sorb either  the  making  of  shoes  or  the  minor 
work  of  fastening  buttons  to  shoes.  In  the 
•exercise  of  the  right  of  exclusive  use,  it 
has  put  on  the  market  a  structure  embodying 
its  devices,  and  licensed  the  purchaser  to  use 
the  invention  "only  with  fasteners"  made  by 
itself.  In  other  words,  it  has  chosen  to  fix 
the  price  for  the  right  of  use  at  the  profit 
resulting  from  the  sale  of  staples.  As  ob- 
rserved  by  counsel  for  the  complainant:  ''The 
fasteners  are  thus  made  the  counters  by  which 
the  royalty  proportioned  to  the  actual  use  of 
the  machine  is  determined."  This  method  of 
licensing  its  mechanism  may  or  may  not  re- 
sult in  the  engrossment  of  the  market  of 
staples.  So  long  as  its  invention  controls 
the  market  for  button-fastening  appliances, 
and  to  the  extent  that  its  machines  shall 
:supersede  other  modes  of  clinching  staples, 
just  so  long  will  it  be  enabled  to  control  the 
market  for  staples.  Its  monopoly  in  an  un- 
patented article  will  depend  upon  the  merit  of 
its  patented  device,  and  the  extent  to  which 
other  clinching  devices  are  superseded  by  it. 
In  the  last  anal;^sis,  the  invention  destroyed 
the  demand  for  sizes  and  shapes  of  staples  not 
adapted  to  use  with  the  machine  of  the  com- 
plainant, and  the  monopoly  of  the  use  awarded 
by  the  patents  destroyed  the  market  for  staples 
^'tted  for  use  in  the  complainant's  machines. 
The  monopoly  in  the  unpatented  staple  results 
as  an  incident  from  the  monopoly  in  the  use  of 
the  complainant's  invention,  and  is  therefore  a 
legitimate  result  of  the  patentee's  control  over 
the  use  of  their  invention  by  others.  Depend- 
ing, as  such  a  monopoly  would,  upon  the  merits 
of  the  invention  to  which  it  is  a  mere  incident, 
it  is  neither  obnoxious  to  public  policy,  nor 
was  it  an  illegal  restraint  of  trade. 

If  we  are  right  in  the  foregoing  conclusions 
-that  the  users  of  Peninsular  machines,  who  | 
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use  therein  the  button  fasteners  made  and  sold 
by  the  defendants,  thereby  infringe  the  patents 
for  inventions  embodied  in  said  machines,  it 
would  seem  to  follow  that  the  defendants, 
who  aid  and  abet  such  infringement  by  inten- 
tionally and  maliciously  persuading  and  in- 
ducing the  licensees  of  such  machines  to  ex- 
ceed their  licenses,  and  by  furnishing  them 
with  the  means  for  such  infringement,  are 
themselves  infringers,  and  liable  as  tort- 
feasors. The  allegations  of  the  bill  in  this  re- 
gard are  very  full  and  emphatic.  Beginning 
with  the  distinct  averment  that  there  is  no 
market  for  fasteners  adapted  in  size  and  shape 
for  use  in  the  complainant's  structures,  except 
in  connection  with  those  structures,  it  is  then 
charged  that  the  defendants  actively  induced 
the  users  of  such  machines  to  infringe,  by  per- 
suading them  that  they  may  use  the  defendants' 
fasteners  with  impunity,  and  that  they,  with 
the  malicious  purpose  of  causing  them  to  vio- 
late their  licenses,  furnish  them  with  the  means 
necessary  to  that  end.  Thus,  through  a  concert 
of  action  between  the  defendants  and  the  com- 
plainant's licensees,  the  patents  are  infringed, 
and  all  engaged  directly  and  intentionally  be- 
come joint  infringers.  It  is  the  knowledge  that 
the  staples  made  and  sold  by  the  defendants 
are  to  be  used  for  the  purpose  of  infringing, 
coupled  with  the  active  intent  that  they  shall 
be  so  used,  which,  in  a  case  like  this,  consti- 
tutes contributory  infringement.  Under  the  cir- 
cumstances alleged,  it  is  immaterial  that  the  de- 
fendants do  not  themselves  use  the  Peninsular 
machines,  and  equally  immaterial  that  they  are 
engaged  in  the  business  of  making  and  selling 
an  unpatentable  article  which  is  not  even  an 
element  in  a  combination  patent.  The  facts  of 
this  case  may  make  an  unusual  mode  of  in- 
fringing, but  the  principle  applicable  is  quite 
well  established.  If  the  licensees  infringe,  all 
who  actively  and  intentionally  aid  andf  abet 
them  in  infringing  are  equally  infringers.  The 
intent  characterizes  the  conduct  of  the  defend- 
ants, and  is  essential  to  make  a  case  against 
them.  The  principle  governini^  infringement 
of  combination  patents  by  furnishing  a  neces- 
sary element  in  the  combination  is  applicable 
to  the  case  at  bar.  To  make  or  sell  a  single 
element  may  be  quite  an  innocent  act,  for  a 
combination  is  not  infringed  except  by  uniting 
all  of  the  necessary  elements.  But  "to  make 
or  sell  a  single  element  with  the  intent  that  it 
shall  be  united  to  the  other  elements,  and  so 
complete  the  combination,  is  infringement."  3 
Robinson,  Patents  (1890)  §  924,  and  cases  cited. 
Judge  Shepley  stated  the  rule  quite  clearly  in 
Saxe  V.  Hammond,  1  Bann.  &  Ard.  629-032, 
when  he  said:  "Different  parties  may  all  in- 
fringe, by  respectively  making  or  selling,  each 
of  them,  one  of  the  elements  of  a  patented 
combination,  provided  those  separate  elements 
are  made  for  the  purpose,  and  with  the  intent, 
of  their  being  combined  by  a  party  having  no 
right  to  combine  them.  But  the  mere  manu- 
facture of  a  separate  element  of  a  patented 
combination,  unless  such  manufacture  be 
proved  to  have  been'  conducted  for  the 
purpose  and  with  the  intent  of  aiding  in- 
fringement, is  not,  in  and  of  itself,  infringe- 
ment." 

The  case  of  Wallace  v.  Holmes,  9  Blatcbf .  65, 
is  a  leading  case  illustrating  the  rule  we  deem 
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here  applicable.  The  complaiDaDts  had  a  pat- 
ent for  aD  improved  burner,  in  combination 
with  a  chimney.  The  defendants  made  and 
sold  the  burners  alone,  leaving  the  purchaser 
to  supply  the  chimney,  without  which  the 
burner  was  useless.  This  was  done  for  the 
express  purpose  and  with  the  intent  of  making 
a  profit  through  an  infringement  of  the  com- 
plainants' patent.  The  rule  of  law  invoked  by 
the  defendants  was  this:  "That  where  a  pat- 
ent is  for  a  combination  merely,  it  is  not  in- 
fringed ;by  one  who  uses  one  or  more  of  the 
parts,  but  not  all.  to  produce  the  same  results, 
either  by  themselves,  or  by  the  aid  of  other 
devices." 

To  this  the  court  responded  as  follows: 
'*But  I  am  not  satisfied  that  this  rule  will  pro- 
tect these  defendants.  If,  in  actual  concert 
with  a  third  party,  with  a  view  to  the  actual 
production  of  the  patented  improvement  in 
lamps,  and  the  sale  and  use  thereof,  thev  con- 
sented to  manufacture  the  burner,  and  such 
other  party  to  make  the  chimney,  and,  in  such 
concert,  they  actually  make  and  sell  the 
burner,  and  he  the  chimney,  each  utterly  use- 
less without  the  other,  and  each  intended  to  be 
used,  and  actually  sold  to  be  used,  with  the 
other,  it  cannot  be  doubtful  that  they  must  be 
deemed  to  be  joint  infringers  of  the  complain- 
ants' patent.  It  cannot  be  that,  where  a  use- 
ful machine  is  patented  as  a  combioation  of 
parts,  two  or  more  can  engage  in  its  construc- 
tion and  sale,  and  protect  themselves  by  show- 
ing  that,  though  united  in  an  effort  to  produce 
the  same  machine,  and  sell  it,  and  bring  it  into 
extensive  use,  each  makes  and  sells  one  part 
onlv,  which  is  useless  without  the  others,  and 
still  another  person,  in  precise  conformity  with 
the  purpose  in  view,  puts  them  together  for 
use.  If  it  were  so,  such  patents  would,  indeed , 
be  of  little  value.  In  such  case,  all  are  tort- 
feasors, engaged  in  a  common  purpose  to  in- 
fringe the  patent,  and  actually,  by  their  con- 
certed action,  producing  that  result.  .  .  . 
Here  the  actual  concert  with  others  is  a  certain 
inference  from  the  nature  of  the  case,  and  the 
distinct  efforts  of  the  defendants  to  bring  the 
burner  in  question  into  use  which  can  onTv  be 
done  by  adding  the  chimney.  The  defend- 
ants have  not,  perhaps,  made  an  actual  prear- 
rangement  with  any  particular  person  to  supply 
the  chimney  to  be  added  to  the  burner,  but 
every  sale  they  make  is  a  proposal  to  the  pur- 
chaser to  do  this,  and  his  purchase  is  a  consent 
with  the  defendants  that  he  will  do  it  or  cause 
it  to  be  done.  The  defendants  are  therefore 
active  parties  to  the  whole  infringement,  con- 
senting and  acting  to  that  end,  manufacturing 
and  selling  for  that  purpose." 

There  are  many  other  cases  in  accord  with 
those  from  which  we  have  made  extracts,  a 
few  of  which  are  Holly  v.  Yergennes  Mach.  Co. 
18  Blatchf.  327.  4  Fed.  Rep.  74;  Travers  v. 
Beyer,  26  Fed.  Rep.  450;  Willis  v.  McCxillen,  29 
Fed.  Rep.  641:  Alabastine  Co.  v.  Payne,  27 
Fed.  Rep.  559;  Celluloid  Mfg.  Co.  v.  American 
Zylonite  Co.  80  Fed.  Rep.  437;  Boyd  v.  Cherry, 
50  Fed.  Rep.  279;  American  Cotton  Tie  Sup- 
ply Co.  V.  MeCready,  4  Bann.  &  Ard.  588. 

Morgan  Envelope  Co.  v.  Albany  Perforated 
Wrapper  Paper  Co.  152  U.  B.  425,  38  L.  ed.  500, 
has  been  much  relied  upon  by  the  defendants. 
The  claim  of  the  patent  involved  was  for  a 
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combination  of  a  mechanism  for  the  deliveTj 
of  paper,  to  be  delivered  as  used  with  a  paper 
roll,  the-  subject  of  an  independent  patent. 
The  infringement  charged  consisted  "in  selling 
oval  rolls  of  paper  of  their  own  maDufacture, 
with  fixtures  manufactured  and  sold  by  the 
plaintiff,  in  combination  with  its  (the  plain- 
tiffs)  paper  to  persons  other  than  the  defend- 
ants, the  fixtures  having  been  obtained  by  de- 
fendants from  the  original  purchasers  of  the 
patented  combination;  and  also  of  selling  oval 
rolls  of  paper  of  defendants'  own  manufacture 
to  persons  who  had  previously  purchased  fix- 
tures and  paper  from  the  plaintiff,  with  the 
knowledge  and  intention  that  the  paper  so  sold 
was  to  be  used  in  connection  with  the  pl^n- 
tiff's  fixtures.'  It  also  appeared  that  it  had  not 
been  the  practice  of  the  plaintiff  to  sell  fix- 
tures independently  of  its  paper,  and  that  it 
sold  only  to  such  parties  as  dealt  in  and  used 
its  paper.  "Purchasers  were  also  required 
to  buy  a  given  quantity  of  paper  to  a  given 
number  of  fixtures,  to  be  sold  only  in  connec- 
tion with  the  paper,  the  rule  being  not  to  sell- 
more  than  one  fixture  to  one  case  of  paper. 
The  fixtures  were  also  sold  to  hotels  and  other 
public  buildings,  with  the  understanding  that 
their  paper  would  be  subsequently  purchased 
of  the  plaintiff  company."  The  court  adds  that 
•*it  appears  to  have  been  its  invariable  rule  to  re- 
fuse to  sell  its  fixtures  except  to  persons  also  or- 
dering paper. "  No  question  was  made  as  to  the 
novelty  of  the  mechanism  employed  as  a  fixture 
for  the  delivery  of  paper  as  desired  by  the  user. 
The  independent  patent  on  the  paper  roll  was 
held  void  for  want  of  patentable  novelty.  This 
left  for  decision  the  question  as  to  whether  the 
sale  by  the  defendants  of  old  mechanisms  made 
by  the  plaintiff,  with  paper  made  by  the  defend- 
ants, or  the  sale  by  the  defendants  of  paper 
made  by  themselves  for  use  in  fixtures  bought 
from  the  plaintiff,  was  infringement.  Upon  the 
first  point  the  court,  through  Mr.  Justice 
Brown,  said :  "So  far  as  fixtures  sold  by  defend- 
ants, which  had  been  originally  manufactured 
and  sold  by  the  patentee  to  other  parties,  are 
concerned,"  it  is  evident  that,  by  such  original 
sale  by  the  patentee,  thev  passed  out  of  the  lim- 
its of  the  monopoly,  ana  might  be  used  or  sold 
by  anyone  who  had  purchased  them  from  the 
original  vendees.  The  patentee  having  once 
received  his  royalty  upon  such  device,  he  can- 
not treat  the  subsequent  seller  or  user  as  an 
infringer.  Bloomer  v.  JtfcQwetraw,  55  U.  8.  14 
How.  539,  14  L.'ed.  532.  As  was  said  by  Mr. 
Justice  Clifford  in  diaffee  v.  Boston  Altintr 
Co.  68  U.  8.  22  How.  217-223.  16  L.  ed.  240- 
242:  'When  the  patented  machine  rightfully 
passes  to  the  hands  of  the  purchaser  from  the 
patentee,  or  from  any  other  person  authorized 
to  convey  it,  tbe  machine  is  no  longer  within 
the  limits  of  the  monopoly.  .  .  .  By  a 
valid  sale  and  purchase,  the  patented  machine 
becomes  the  private  individual  property  of  the 
purchaser,  and  is  no  longer  protected  by  the 
laws  of  the  United  States  but  by  the  laws  of 
the  state  in  which  it  is  situated.'  See  also 
Bloomer  v.  Millinger,  68  U.  8.  1  Wall.  840,  IT 
L.  ed.  581;  Paper  Bag  Machine  Cases,  105  U.  S. 
766,  771, 26  L.  ed.  959-961.  In  this  latter  case 
one  Morgan  had  purchased  a  machine  for 
making  paper  bags  of  the  patentee,  and  it  was 
held  that,  having  the  absolute  ownership  of 
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tbe  machiDe,  he  had  the  right  either  to  use  it 
during  the  existence  of  the  letters-patent,  or  to 
transfer  such  ownership  and  right  to  another. 
It  was  said  that  'the  power  to  sell  the  machine 
and  transfer  the  accompanying  right  of  use  is 
an  incident  of  unrestricted  ownership.'  BiTd- 
sell  V.  slialiol,  112  U.  8.  485,  28  L,  ed.  76S; 
Woodw&rth  V.  Cuitu,  2  Woodb.  &  M.  524; 
Goodyear  v.  Beverly  Rubber  Co,  1  Cliff.  848." 

With  respect  to  the  second  question  the 
court  said;  "The  real  question  in  this  case  is, 
whether,  conceding  ttie  combination  of  the 
oval  roll  with  the  fixture  to  be  a  valid  combina- 
tion, the  sale  of  one  element  of  such  combina- 
tion with  the  intent  that  it  shall  be  used  with 
the  other  element,  is  an  infringement.  We 
are  of  opinion  that  it  is  not.  There  are  doubt- 
less many  cases  to  the  effect  that  the  manufac- 
ture and  sale  of  a  single  element  of  a  combina- 
tion, with  intent  that  it  shall  be  united  to  the 
other  elements,  and  so  complete  the  combina- 
tion, is  an  infringement.  Saxe  v,  Hammond, 
Holmes,  456;  Wallace  v.  Holmes,  9  Blatchf.  65; 
Barnes  v.  Straus,  9  Blatchf.  553;  Schneider  v. 
Pountney,  21  Fed.  Rep.  399.  But  we  think 
these  cases  have  no  application  to  one  where 
the  element  made  by  the  alleged  infringer  is 
an  article  of  manufacture  perishable  in  its  na- 
ture, which  it  is  the  object  of  the  mechanism 
to  deliver,  and  which  must  be  renewed  periodi- 
cally whenever  the  device  is  put  to  use.  Of 
course,  if  the  product  itself  is  the  subject  of  a 
valid  patent,  it  would  be  an  infringement  of 
that  patent  to  purchase  such  product  of  an- 
other than  the  patentee;  but  if  the  product  be 
unpatentable,  it  is  giving  to  the  patentee  of  the 
machine  the  benefit  of  a  patent  upon  tbe  prod- 
uct, by  requiring  such  product  to  be  bought 
of  him.  To  repeat  an  illustration  already  put: 
If  a  log  were  an  element  of  a  patentable  mech- 
anism for  sawing  such  log,  it  would ,  upon  the 
construction  claimed  by  the  plaintiff,  require 
the  purchaser  of  the  sawing  device  to  buy  his 
logs  of  the  patentee  of  the  mechanism,  or  sub- 
ject himself  to  a  charge  of  infringement.  This 
exhibits  not  only  the  impossibility  of  this  con- 
struction of  the  patent,  but  the  difficulty  of 
treating  the  paper  as  an  element  of  the  com- 
bination at  all.  In  this  view  the  distinctioo 
between  repair  and  reconstruction  becomes  of 
no  value,  since  the  renewal  of  the  paper  is  in 
a  proper  sense  neither  the  one  nor  the  other." 

It  is  true  that  Mr.  Justice  Brown,  in  discuss- 
ing tbe  question  involved  in  that  case,  as- 
sumes that  a  combination  of  the  machine  for 
delivering  the  paper  with  the  paper  to  be  de- 
livered was  valid.  But  before  he  finishes  the 
argument  he  shows  that  the  assumption  leads 
to  an  absurdity,  and  tbe  decision,  in  effect,  is 
that  form  of  argument  known  as  the  reductio 
ad  absurdumi  establishing  that  his  original  as- 
sumption was  not  founded  in  reason.  The  il- 
lustration of  the  result  of  such  a  combination 
shows  that  what  thecourt  wasdeciding  was  that 
a  combination  of  the  machine  with  an  unpatent- 
able paper  or  material  to  be  operated  upon  by 
the  machine  was  an  impossibility,  and  the  sale 
of  tbe  machine  involved  and  implied  the  right 
of  ^se  of  the  material  with  which  it  was  to  be 
combined;  and  this  is  shown  by  tbe  case  of  Wil- 
sony.8impson,50lj.  S.  9  How.  109. 13  L.  ed.  66, 
which  is  cited  by  Mr.  Justice  Brown  as  a  case 
sustaining  his  conclusion.  That  case  was  a 
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suit  for  infringement  against  the  purchaser  of 
a  patent  machine  for  planing  wood,  in  which, 
there  were  claims  for  the  combination  be- 
tween the  rest  of  the  machine  and  certain 
knives  necessary  to  its  operation.  The  alleged 
infringer  had  made  or  bought  knives  to  re- 
place the  knives  in  tbe  machine,  which  had 
worn  out,  and  which  it  was  shown  must  nec- 
essarily wear  out  and  be  renewed  long  before- 
the  main  body  of  the  machine  would  wear  out. 
It  is  held  that  the  conveyance  of  the  machine 
itself,  with  the  knives  in  it,  implied  the  right 
on  the  part  of  the  purchaser  to  renew  or  re- 
place the  knives  necessary  for  the  enjoyment 
and  use  of  the  whole  machine  during  its  nat- 
ural life.  Thus,  with  respect  to  the  paper 
holder,  the  supreme  court,  in  effect,  held  that 
the  sale  of  the  paper  fastener  with  tbe  paper  in 
it  contained  tbe  implication  of  a  right  to  re- 
new the  paper  when  the  paper  sold  should  be- 
exhaustea,  and  did  not  require  the  purchase  of 
the  paper  from  tbe  original  patentee,  the  paper 
itself  not  being  patented.  In  the  case  at  bar 
tbe  purchaser  expressly  agreed,  by  contract,, 
that  his  right  to  use  the  machine  should  not 
extend  beyond  its  use  with  staple  fasteners  fur- 
nished by  the  patentee,  and  this  makes  the 
broad  distinction  between  the  Morgan  Enve- 
lope Co.  Case  and  the  case  at  bar. 

The  suggestion  has  been  made  that,  although 
the  defendants  may  be  guilty  of  infringement, 
the  complainant's  rem^y  at  law  is  adequate, 
and.  under  the  circumstances  of  the  case, equity 
ought  not  to  accord  to  the  patentee  tbe  equita- 
ble relief  of  injunction.  As  to  this  aspect  of  the- 
case  it  would  seem  clear  that,  if  the  complain- 
ant has  imposed  a  legal  restriction  upon  the 
use  of  the  inventions  embodied  in  the  struc- 
tures made  and  sold  by  it,  the  remedy  at  law 
is  wholly  inadequate,  and  relief  by  injunction 
should  be  awarded  upon  the  case  stated  in  the 
bill.  As  to  this  the  court  below  seemed  toenter- 
tain  no  serious  doubt;  for  Judge  Severens,  in 
replying  to  tbe  suggestion  that  as  the  defendants 
were  not  engaged  in  the  use  of  the  com  plain  an t'a 
machines,  andwere  only  concerned  "in  selling, 
to  those  who  were  so  employed,  a  non patented 
article,— an  article  constituting  no  part  of  the 
patented  thing,—  they  were  not  account- 
able to  the  complainant,"  said:  "I  am  not 
clear,  however,  that  this  distinction  can  be 
maintained  upon  the  allegations  of  this  bill, 
which  are  very  broad  and  emphatic  in  assert- 
ing, not  merely  that  the  defendants  make  and 
sell  the  staples,  but  that  they  actively  persuade 
the  users  of  the  machine  to  violate  the  sup- 
posed rights  secured  to  the  complainant  by  the 
patent,  and  the  restriction  in  the  sale  of  its^ 
machines.  It  would  rather  seem  that,  if  the 
complainant  has  such  rights  as  it  asserts,  the 
defendants  would,  upon  such  facts,  be  tort- 
feasors, and  that  equity  would  restrain  them, 
in  the  circumstances  alleged." 

The  bill  discloses  that  more  than  45,000  ma- 
chines are  in  use,  and  charges  a  long-contin- 
ued infringement,  and  a  purpose  to  continue 
therein.  Under  such  circumstances,  it  must 
be  evident  that,  both  upon  the  ground  of  avoid- 
ing a  multiplicity  of  lawsuits,  and  upon  the 
general  and  apparent  inadequacy  of  a  suit  at 
law  for  damages,  either  against  the  infringer 
who  infringes  by  an  unauthorized  use,  or 
those  who  actively  contribute  to  that  infringe- •» 
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ment,  a  court  of  equity  has  jurisdiction.  An 
action  at  law  for  the  character  of  continuing 
trespass  alleged  by  the  complainant  would  be 
grossly  inadequate  to  protect  the  patents  from 
invasion.  If  the  complainant  has  the  right  to 
reserve  a  control  over  the  use  in  the  manner 
stated  in  its  bill,  then  its  machines,  to  the  ex- 
tent it  has  reserved  such  control,  are  within  the 
monopoly  of  the  patents.  If  its  licenses  do  not 
infringe  public  policy,  but  are  within  the  priv- 
ileges awarded  by  the  patents,  then  it  must 


follow  that  the  case  presented  should  be  ac- 
corded relief  by  injunction  restraining  the  acts 
complained  of.  A  court  of  equity  has  the 
power,  independently  of  any  other  relief,  to 
restrain  the  continuing  infringement  of  a  pat- 
ent. American  Cotton  Tie  Supply  Co.  v.  Mc- 
Cready,  4  Bann.  &  Ard.  588. 

T?ie  decree  must  be  j-evsrsed,  and  the  cause  re- 
manded, with  directions  to  overrule  the  de- 
murrers. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Godfrey  MOOi 

T. 

SOClfeTfe  DE  BIENFAISANCE  ST.  JEAN 
BAPTI8TE. 

(167  Mass.  298.) 

Total  blindness  resulting  from  an  acci- 
dent is  within  a  provision  of  an  accident  policy 
providinfiT  for  the  payment  of  weekly  beneflts  to 
a  member  who  finds  himself  'incapable  of  work- 
inir    ...    by  reason  of  accident." 

(January  8, 1897.) 

EEPORT  by  the  Superior  Court  for  Middle- 
sex County  for  the  opinion  of  the  Supreme 
Judicial  Court,  after  a  finding  in  favor  of  plain- 
tiff, of  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  benefit  insurance  policy. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  H.  Chiillet  and  J.  J.  Harvey, 
•for  plaintiff: 

The  rules  and  bv-laws  of  defendant  society 
are  to  be  construed  liberally  and  so  as  to  avoid 
a  forfeiture. 

Connelly  v.  Shamroek  Benev.  8oc.  48  Mo. 
App.  288;  Ballon  v,  Oile,  50  Wis.  614. 

if  the  by-laws  of  defendant  society  are  sus- 
ceptible, without  violence,  of  two  interpreta- 
tions, that  construction  which  Is  most  favora- 
ble to  the  plaintiff  in  order  to  indemnify  him 
against  loss  sustained  should  be  adopted. 

Humphreys  v.  National  Ben.  Asso.  189  Pa. 
264.  11  L.  R.  A.  564. 

Mr.  W«  S.  B.  Hopkins  for  defendant. 

Knowlton,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  has  been  totally  blind  for  many 
years)  There  seems  to  be  no  doubt,  upon  the 
evidence,  that  his  blindness  was  caused  by  an 
accidental  injury  to  one  of  his  eyes,  the  ef- 
fects of  which  gradually  extended  to  the  other. 
The  judge  found  that  his  disabilitv  arises  from 
total  blindness,  the  result  of  an  injury  received 
about  twenty  years  ago.  The  exception  to 
the  finding  as  not  warranted  by  the  evidence 
has  not  been  argued,  and  the  only  other  ex- 
ception is  to  the  refusal  to  rule  that  upon  the 
evidence  the  plaintiff  could  not  recover.  It  is 
contended  that  the  plaintiff's  condition  of  total 


blindness,  although  the  result  of  an  injury 
which  produced  the  disease  in  the  eyes  that 
finally  left  them  sightless,  does  not  entitle  him 
to  relief  under  the  contract;  and  the  argu- 
ment, in  substance,  is  that  the  contract  gives 
the  plaintiff  a  right  to  receive  relief  only  so 
long  as  sickness  continues,  or  us  he  is  suffer- 
ing the  direct,  primary  effects  of  an  accident. 
It  is  also  contended  that  his  blindness  is  not 
sickness,  within  the  meaning  of  the  contract. 
We  think  the  argument  is  not  sound.  The 
stipulation  of  the  contract  is,  according  to  the 
translation  agreed  to  by  the  parties,  that  **a 
member  who  shall  find  himself  incapable  of 
working,  by  reason  of  sickness  or  accident, 
shall  receive  the  sum  of  $5  per  week,"  etc. 
It  is  not  denied  that  the  plaintiff  is  a  member 
who  is  incapable  of  working.  He  is  in  a  con. 
dition  of  incapacity  by  reason  of  sickness  or 
accident.  Whether  the  diseased  condition  of 
the  eyes  caused  by  the  accident  be  called  ''sick- 
ness, or  not,  is  immaterial;  for  his  condition 
of  total  blindness,  which  is  a  condition  of  in- 
capacity to  work,  is  by  reason  of  an  accident 
which  injured  one  of  his  eyes,  and  through 
that  injury  deprived  him  of  sight.  The 
words  **by  reason  of"  refer  to  the  active,  effi- 
cient, procuring  cause,  of  which  the  incapac- 
ity to  work  is  "the  consequence.  In  Freeman 
V.  Mercantile  Mut.  Aeci.  Asso.  156  Mass.  851- 
858,  17  L.  R.  A.  758,  which  was  an  action  on 
a  policy  insuring  against  death  from  accident, 
it  is  said  that  *'an  injury  which  might  naturally 
produce  death  in  a  person  of  a  certain  tem- 
perament or  state  of  health  is  the  cause  of  his 
death,  if  he  dies  by  reason  of  it,  even  if  he 
would  not  have  died  if  his  temperament  or 
previous  health  had  been  different;  and  this  is 
so,  as  well  when  death  comes  through  the  me- 
dium of  a  disease  directly  induced  by  the  in- 
jury, as  when  the  injury  immediately  inter- 
rupts the  vital  processes."  So  in  Lynn  Oas  db 
E.  Go.  V.  Meriden  Ins.  Co.  158  Mass.  570-675, 
20  L.  R.  A.  297,  it  is  said  that  "the  active  effi- 
cient cause  that  sets  in  motion  a  train  of  events 
which  brings  about  a  result,  without  the  inter- 
vention of  any  force  started  and  working 
actively  from  a  new  and  independent  source,  is 
the  'direct  and  proximate  cause'  referred  to  in 
the  cases." 

We  are  of  opinion  that  the  ruling  was  cor- 
rect. 

Judgment  on  the  finding. 


Note.— For  somewhat  similar  oases  as  to  the  ex- 1  Ben.  Asso.  (Pa.)  11  L.  R.  A.  664;  Stever  v.  Peopie^s 
tent  of  injuries,  see  Sheanon  v.  Paclflc  Mut.  L.  Ins.    Mat.  Accl.  Ins.  Co.  (Pa.)  16  L.  R.  A.  446;  and  Lord  v. 
Co.  (Wis.)  9  L.  B.  A.  685:  Humphreys  v.  Katiooal  I  American  Acoi.  Asso.  (Wis.)  26  L.  B.  A.  74L 
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William  M.  AMPT,  on  Behalf  of  the  City  of 
CincinDatl.  Plff,  in  Err,, 

City  of  CINCINNATI  et  at. 

Franklin  ALTER,  on  Behalf  of  the  City  of 
Cincinnati,  Hff,  in  Err., 

City  of  CINCINNATI  et  al. 


(. 


.Ohio. 


*1.   Under  6  6  of  art.  8  of  the  Concti- 
tation*  a  city  Is  prohibited  from  raising  money 

*Headnot68  by  the  Court. 


for,  or  loaning  its  credit  to  or  in  aid  of,  any 
company,  corporation,  or  association:  andtliere- 
by  a  city  is  prohibited  from  owninir  part  of 
a  property  which  is  owned  in  part  by  another,  so 
that  the  parts  owned  by  both,  when  taken  to- 
ffetber,  constitute  but  one  property. 

8.  A  city  miurt  be  the  sole  proprietor  of 
property  in  which  it  invests  its  public 
ftindSt  and  it  cannot  unite  its  property  with  the 
property  of  individuals  or  corporations,  so  that, 
when  united,  both  together  form  one  property. 

8.  Section  8  of  the  act  of  April  84, 1896, 
entitled  "An  Act  to  Provide  for  Waterworks  Pur- 
poses in  Cities  of  the  First  Grade  of  the  First  Class" 
(08  Ohio  Laws,  606),  is  unconstitutional,  being  in 


Note.— ii<(7W  of  a  mMmicApality  to  be  a  part  owner 
of  property. 

There  are  but  few  cases  in  which  the  courts  have 
considered  the  question  of  the  right  of  a  munici- 
pality to  have  a  part  ownership  of  property.  The 
main  case  of  Ajjter  v.  Cincinnati  Is  the  most  im- 
portant one  yet  decided  on  this  point.  It  plainly 
lays  down  the  rule  that  ''there  can  be  no  union  of 
public  and  private  funds  or  credit  nor  of  that 
which  is  produced  by  such  funds  or  credit"  The 
basis  of  this  doctrine  is  the  provision  of  the  Ohio 
Constitution,  art.  8.  §  6,  which  is  as  foUows:  ^The 
general  assembly  shall  never  authorize  any  county, 
•city,  town,  or  township  by  vote  of  its  citizens  or 
otherwise,  to  become  a  stockholder  in  any  Joint 
stock  company,  corporation,  or  association  what- 
ever; or  to  raise  money  for  or  loan  its  credit  to  or 
in  aid  of  any  such  company,  corporation,  or  asso- 
ciation." 

This  constitutional  provision  was  interpreted  in 
Walker  v.  Cincinnati,  21  Ohio  St.  16,  8  Am.  Rep.  2i. 
as  follows:  '*The  mischief  which  this  section  inter- 
dicts is  a  business  partnership  between  a  munici- 
pality or  subdivision  of  the  state,  and  individuals 
or  private  corporations  or  associations.  It  forbids 
the  union  of  public  and  private  capital  or  credit 
in  any  enterprise  whatever."  The  statute  under 
xsonsideration  in  that  case  was  held  constitutional 
because  the  court  did  not  consider  that  it  violated 
the  Constitution  as  thus  interpreted. 

But  in  later  cases  statutes  have  been  held  uncon- 
stitutional by  application  of  the  same  doctrine. 
Thus,  a  statute  authorizing  a  county  to  construct 
a  railroad  and  borrow  money  for  that  purpose,  pro- 
viding that  the  commissioners  should  enter  into  a 
contract  with  the  lowest  responsible  bidder  for  the 
whole  of  said  road,  or  with  the  party  that  will 
afirree  to  build  the  greatest  number  of  miles  of 
road  for  the  sum  appropriated,  with  a  provision  for 
leasing  the  road  before  or  after  its  completion,  or 
selling  it,  was  held  indirectly  to  violate  this  consti- 
tutional provision.  The  court  says:  **A  part  of  a 
railroad  which  is  not  in  a  condition  to  be  used 
cannot,  while  it  remains  in  such  condition,  be  said 
to  be  a  highway  or  to  serve  any  public  purpose;** 
and  also  that  'the  public  authorities  are,  by  the  act, 
put,  we  might  almost  say,  in  complete  subordina- 
tion to  the  railroad  company  or  parties  owning  or 
controlling  the  other  parts  which  are  to  make  up 
the  whole  road.''  Taylor  v.  Ross  County  Comrs.  28 
Ohio  St.  78. 

Likewise  a  statute  authorizing  a  partially  settled 
agricultural  township  without  railroad  facilities 
cither  within  or  bordering  upon  it  to  build  a  rail- 
road as  a  link  in  a  more  extended  route  or  line  of 
proposed  road,  giving  the  township  power  to  lease 
its  road  on  prescribed  terms,  and  providing  for  its 
aale  on  foreclosure  of  a  mortgage  on  certain  con- 
tingencies, was  held  to  constitute  an  indirect  vlo- 
iatlon  of  this  constitutional  provision.  The  court 
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says  it  is  evident  that  the  legislative  intent  was 
that  the  proposed  road  should  in  some  way  become 
consolidated  or  connected  with  other  roads  as  part 
of  a  more  extended  line,  and  that  the  purpose  or 
effect  of  the  statute  is  to  unite  the  means  and 
credit  of  the  township  with  those  of  other  parties 
in  order  to  promote  a  common  enterprise,  to  wit, 
the  construction  of  a  continuous  line  of  railway 
which  could  not  t)e  accomplished  without  such 
combination  of  interests.  The  conclusion  was  ex- 
pressed as  follows:  "It  is  plain  that  the  statute  be- 
fore us  manifests  an  Intent  to  do  that  indirectly 
which,  if  done  directly,  would  constitute  a  palpa- 
ble Infraction  of  the  Constitution,  for  which  rea- 
son it  must  be  declared  inoperative  and  void." 
Wyscaver  v.  Atkinson,  87  Ohio  St.  97. 

Similar  constitutional  provisions  in  other  states 
have  been  considered  in  various  cases  without,  so 
far  as  it  appears,  having  been  applied  to  cases  of 
this  kind  or  considering  their  effect  with  respect  to 
a  union  of  public  and  private  property. 

A  Joinder  of  the  city  of  San  Francisco  with  the 
county  in  purchasing  a  building  for  a  city  hall  was 
upheld  in  De  Witt  v.  San  Francisco,  2  Cal.  289.  The 
court  said  it  was  not  pretended  that  they  could 
hold  as  Joint  tenants  because  there  was  a  lack  of 
the  unities,  of  capacity,  and  of  title,  also  because 
both  being  perpetual  there  could  be  no  survivor- 
ship; and  also  said:  "Nor  can  a  corporation  hold 
lands  as  Joint  tenant  with  a  natural  person,  for 
there  is  no  reciprocity  of  .survivorship  between 
them."  But  it  was  held  that  they  could  take  as 
tenants  in  common,  and  on  this  point  the  court 
says:  "Books  and  cases  do  not  afford  any  instance 
in  which  this  right  of  holding  lands  as  tenants  in 
common  either  with  each  other  or  with  natural  per- 
sons is  denied  to  corporations.  Not  one  of  the  rea- 
sons which  work  a  want  of  capacity  to  hold  as  Joint 
tenants  would  prevent  their  holding  as  tenants  in 
common,  for  this  estate  requires  but  one  unity, 
that  of  possession." 

In  Bates  v.  Bassett,  60  Y t.  630, 1  L.  B.  A.  166,  which 
was  a  case  in  respect  to  the  right  of  a  town  to  re- 
pair a  damaged  town  hall,  it  appeared  that  the 
town  hall  consisted  of  the  second  story  of  a  build- 
ing, the  lower  story  of  which  was  owned  by  another 
party.  But  the  case  does  not  discuss  any  question 
of  the  right  of  the  town  to  own  a  part  merely  of  a 
building  as  distinguished  from  the  whole  building. 

Doubtless  there  have  been  other  instances  in 
which  municipalities  have  had  a  part  ownership  of 
land  or  buildings  in  which  the  right  to  hold  such 
part  ownership  has  not  been  brought  in  question. 
The  examination  of  the  authorities  on  the  subject 
leads  to  the  conclusion  that  the  question  is  substan- 
tially a  new  one  in  the  courts. 

As  to  the  right  to  lease  a  part  of  a  public  build- 
ing or  allow  its  occupation  by  a  licensee,  see  note 
to  State,  Scott,  v.  Hart  (Ind.)  88  L.  R.  A.  118. 
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conflict  vitb  t  6  of  art.  8  of  the  (institution. 
The  remainder  of  the  act,  not  depending  upon 
said  §  8«  is  a  valid  statute. 
4.    The  act  of  AprU  84, 1896,  entitled  ^^An 

Act  to  Prescribe  the  Purposes  for  Which  Water 
Bents  May  be  Assessed  and  Collected  in  Cities  of 
the  First  Grade  of  the  First  Class"  (92  Ohio  Laws, 
605),  is  a  valid  statute. 

(February  2, 1897.) 

TITRITS  of  error  to  the  Circuit  Court  for 
\V  Hamilton  County  to  review  judgments 
reversing  and  affirming  judgments  of  the 
Court  of  Common  Pleas  so  as  to  hold  consti- 
tutional certain  acts  which  were  attacked  by 
plaintiffs.    Modified  and  affirmed. 

Statement  by  Bnrket,  J.: 

The  petitions  in  these  cases  were  filed  on  the 
same  day  io  the  court  of  common  pleas  of 
Hamilton  county.  Mr.  Alter,  a  taxpayer, 
brought  his  action  to  test  the  constitutionality 
of  the  act  of  April  24,  1896,  entitled  '*An  Act 
to  Provide  for  Waterworks  Purposes  in  Cities 
of  the  First  Grade  of  the  First  Class"  (92  Ohio 
Laws,  606).  Mr.  Ampt,  also  a  taxpayer, 
brought  his  action  to  test  the  constitutionality 
of  the  same  act,  and  also  to  test  the  constitu- 
tionality of  the  act,  passed  the  same  day, 
entitled  "An  Act  to  Prescribe  the  Purposes  for 
Which  Water  Rents  May  be  Assessed  and  Col- 
lected in  Cities  of  the  First  Grade  of  the  First 
Class"  (92  Ohio  Laws.  605);  and  he  claimed 
in  his  petition  that  both  acts  should  be  read 
together  as  one  act.  In  the  proceedings  the 
flrst-named  act  is  known  as  the  "Waterworks 
Act,"  and  the  second  as  the  "Water  Rent 
Act."  The  court  of  common  pleas  held  the 
waterworks  act  to  be  unconstitutional,  and  the 
city  took  an  appeal  to  the  circuit  court,  which 
held  the  water  rent  act  to  be  constitutional, 
and  Mr.  Ampt  appealed.  The  circuit  court 
held  both  acts  to  be  constitutional,  and  there- 
upon petitions  in  error  were  filed  in  this  court, 
seeking  to  reverse  the  judgments  of  the  circuit 
court. 

Mr.  Theodore  Horstman,  for  Franklin 
Alter,  plaintiff  in  error: 

By  reason  of  §  6,  art.  8,  of  the  Constitution, 
there  are  five  things  which  a  county,  city, 
town,  or  township  cannot  be  empowered  to  do, 
namely: 

1.  It  cannot  be  authorized  to  become  a  stock- 
holder in  any  joint  stock  company,  etc. 

2.  Nor  to  raise  money  for  any  such  company, 
etc. 

8.  Nor  to  raise  money  in  aid  of  any  such 
company,  etc. 

4.  Nor  to  loan  its  credit  to  any  such  com- 
pany, etc. 

5.  Nor  to  loan  its  credit  in  aid  of  any  such 
company,  etc. 

What  the  general  assembly  is  thus  prohibited 
from  doing  directly,  it  has  no  power  to  do  in- 
directly. 

Taylor  v.  Bow  County  Comrs.  23  Ohio  St.  22. 

The  constitutionality  of  an  act  is  to  be  de- 
termined by  its  operation,  and  not  by  the  form 
it  may  be  made  to  assume. 

State,  Atty.  Oen.,  v.  Common  Pleas  Court 
Judges,  21  Ohio  St.  1. 

The  Constitution  forbids  the  union  of  public 
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and  private  capital  or  credit  in  any  enterprise 
whatever. 

Walker  v.  Cincinnati,  21  Ohio  St.  54, 8  Am. 
Rep.  24. 

It  is  beyond  legislative  competency  to  coerce 
a  municipal  corporation  to  contract  a  debt  for 
local  purposes  without  its  consent. 

1  Dill.  Mun.  Corp.  §  66;  People,  Park  Comrs., 
V.  Detroit,  28  Mich.  228.  15  Am.  Rep.  202; 
Huston,  State,  v.  Perry  County  Comrs.  5  Ohio 
St.  497;  Western  College  of  Homeopathic  Medi- 
cine V.  Cleveland,  12  Ohio  St.  377. 

The  act  is  unconstitutional  because  it  dis- 
qualifies citizens  from  holding  office  by  reason 
of  political  opinions  they  entertain,  or  are  re- 
puted to  entertain. 

Sogers  v.  Buffalo.  128  N.  Y.  178,  9  L.  R.  A. 
579;  Evanwille  v.  State,  Blend,  118  Ind.  426, 
4  L.  R.  A.  93.  See  Cooley.  Const.  Lim.  6ih 
ed.  483;  Brown  v.  Haywood,  4  Heisk.  357;. 
Louthan  v.  Com.  79  Va.  196,  52  Am.  Rep.  626; 
Atty.  Gen.  v.  Detroit,  58  Mich.  213,  55  Am. 
Rep.  675.  See  also  People,  Le  Boy,  v.  Hurlbut, 
24  Mich.  44, 9  Am.  Rep.  103;  Baltimore  v.  StaU, 
Board  of  Police,  15  Md.  879,  74  Am.  Dec.  572;, 
19  Am.  &  Eng.  Enc.  Law,  p.  898;  53  Alb.  L. 
J.  310. 

Messrs.  W.  M.  Ampt  and  F«  C.  Ampt^. 
for  plaintiff  in  error  Ampt: 

The  waterworks  law  is  peculiar  in  the  fact 
that  in  terms  and  words  it  does  not  direct  the 
waterworks  commissioners  to  build  new  works- 
— all  mandatory  words  and  phrases  are  studi- 
ously omitted,  indeed,  suspiciously  omitted,  by 
the  drafter  of  the  act,  who  evidently  intended 
to  obviate  the  tendency  of  courts  to  condema 
mandatory  legislation  in  local  affairs.  Indeed, 
it  is  a  law  in  which  hardly  any  command  is  to 
be  found,  and  the  word  "may"  is  used  in  sev- 
eral sections  so  as  to  mean  "shall"  under  the 
well-settled  rule  that  "may"  is  "must"  or 
"shall"  whenever  a  dutv  is  imposed  and  not 
simply  a  privilege  or  discretion,  and  it  must 
be  so  construed  when  the  public  good  re- 
quires it. 

Swaeey  v.  Blackman,  8  Ohio,  19;  Sifford  ▼. 
Beaty,  12  Ohio  St.  194;  Bouvier,  Law  Dicu 
title  May;  14  Am.  &  Eng.  Enc.  Law,  p.  979; 
Pope  V.  Pollock,  1  Ohio  C.  C.  347;  Campbell  v. 
McCormick,  Id.  509;  Schuyler  County  v.  Mer- 
cer County,  9  HI.  20. 

Applying  the  rule  that  laws  are  to  be  judged 
of  by  their  operation  and  effect,  and  not  by 
their  terms,  the  waterworks  law  imposes  a 
mandatory  duty  upon  the  commissioners  to 
build  the  new  works,  whether  they  want  to  or 
not. 

The  nature  of  municipal  corporations  is 
such  that  they  are  peculiarly  intended  for  and 
calculated  to  secure  local  self-government,  and 
the^  are  robbed  of  this  quality  so  essential  to 
their  purpose  as  much  if  not  more  than  town- 
ships and  counties,  when  by  law  they  are 
commanded  to  build  local  roads  which  they  do 
not  want. 

State,  Broerman,  v.  Hamilton  County  Comrs. 
("Paddock  Road  Case"),  54  Ohio  St.  888;  Bailey 
v.  New  York,  3  Hill,  531. 

The  right  of  local  self-government  is  violated 
by  the  waterworks  law  for  the  reason  Uiat  a 
debt  may  be  imposed  upon  the  city  of  Cincin- 
nati, to  the  extent  of  $6,500,000,  without  the- 
consent  of  the  city,  its  council  or  its  citizena,. 


1897 


Ampt  v.  Cincinnati. 


789 


and  even  without  consultation  with  them  or 
any  of  them. 

Cooley,  Const.  Lim.  6th  ed.  47,  1  4,  pp. 
207,  227,  281,  282,  284,  f  3.  p.  288,  and,notes; 
1  Dill.  Mun.  Corp.  §  88;  Pe&ple,  Le  Boy, y.  Hurl- 
but,  24  Mich.  44,  9  Am.  Rep.  108;  People  v. 
Detroit,  28  Mich.  238,  15  Am.  Rep.  202; 
Peo^,  Wilson,  v.  Salomon,  51  111.  27;  People 
V.  Chicago,  Id.  17,  2  Am.  Rep.  278;  People, 
Dunkirk.  W.  d  P.  R.  Co.,  v.  Batchellar,  58  N. 
y.  128,  13  Am.  Rep.  480. 

Does  not  the  city,  in  using  money  raised 
upon  its  bonds  to  pay  for  such  property,  use 
its  credit  in  aid  of  the  construction  company 
the  moment  such  property  is  conveyed  to  the 
company? 

Section  8  on  its  face  and  by  its  terms  pro- 
vides that  this  aid  is  to  be  rendered  for  the 
purpose  of  * 'enabling"  the  construction  com- 
pany to  build  tbe  waterworks,  which  when 
finished  will  not  be  the  property  of  the  city, 
but  of  tbe  company,  and  will  so  remain  until 
the  city  purchases  them  under  the  lease  which 
is  required  to  be  entered  into  with  a  privilege 
of  purchase. 

Section  8  is  wholly  void,  and  the  whole  law 
is  void  if  §  8  be  inseparably  connected  with 
the  scheme  as  set  forth  in  the  law  for  building 
new  works. 

Taylor  v.  Bom  County  Comrs.  28  Ohio  St.  22; 
2kinesvUle  v.  Crossland,  8  Ohio  C,  C.  652;  Pur- 
cell  V.  Riverside,  1  Ohio  C.  C.  12;  Wyscater  v. 
Atkinson,  87  Ohio  St.  80;  Quiney  v.  BuU,  106 
111.  337;  Brady  v.  Bayonne,  57  N.  J.  L.  879. 

Can  the  legislature  impose  this  burden  of 
building  great  extensions  wholly  upon  persons 
who  buy  their  water  from  the  city  by  compel- 
ling them,  as  a  condition  of  obtaining  a  water 
supply,  to  pay  a  water  rent  at  such  a  rate  and 
in  such  an  amount  as  will  raise  a  surplus  large 
enough  to  meet  the  interest  and  provide  for 
the  ultimate  payment  of  the  bonds? 

Taxation  to  be  legitimate  must  be  based  on 
some  public  good  to  be  served. 

(1)  If  for  tbe  general  public  good,  the  tax  can 
be  levied  upon  all  equally  who  have  taxable 
property. 

(2)  If  for  a  special  benefit  or  special  public 
good,  it  must  be  levied  only  on  those  specially 
served,  as  in  case  of  street  assessments. 

(3)  In  addition,  taxes  may  be  levied  for  gen- 
eral purposes  upon  such  as  get  a  privilege  from 
the  government,  as  the  right  to  become  an 
heir;  or  upon  those  whose  business  being  bur- 
densome, require  state  regulation. 

The  surplus  water  rent  comes  within  neither 
of  these  three  classes. 

The  "proper  price"  for  water  Is  the  limit  of 
tbe  water  rent  which  the  consumer  may  be  re- 
quired by  the  city  to  pay. 

The  water  rent  is  a  tax,  because  it  is  an  exac- 
tion by  government  for  a  public  service. 

Cooley.  Const.  Lim.  6th  ed.  p.  611. 

The  limits  of  legitimate  taxation  require 
that  the  water  rent  to  the  consumer  must  be 
the  reasonable  cost  to  which  the  city  is  put  to 
furnish  the  water  and  to  collect  the  bills,  includ- 
ing all  cost  incidental  to  this  limit,  which  is  the 
* 'proper  price." 

When  a  rate  of  rent  is  inflicted  in  excess  of 
this  limit  reasonably  applied,  then  the  munici- 
pality departs  from  the  limits  of  corporate  gov- 
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emment  and  becomes  a  business  corporation 
for  the  purpose  of  profit. 

The  legislature  has  no  power,  against  the 
will  of  a  municipal  corporation,  to  compel  it  to 
contract  debts  for  local  purposes  in  which 
the  state  has  no  concern,  or  to  assume  obliga- 
tions not  within  the  ordinary  functions  of 
municipal  government. 

Cooley,  Const.  Lim.  6th  ed.  p.  284,  1  3; 
Cooley,  Taxn.  2d  ed.  pp.  688-708,  and  notes; 
PeopU  V.  Lynch,  51  Cal.  15,  21  Am.  Rep.  677. 

As  to  municipal  power  for  purely  municipal 
purposes. 

Western  College  of  Homeopathic  Medicine  v. 
Cleveland,  12  Ohio  St.  875. 

Messrs.  Frederick  HerteiiBtein,  corpora- 
tion counsel,  and  John  W.  Warrington, 
for  defendants  in  error: 

The  only  standard  recognized  in  Ohio  for 
testing  the  validity  of  an  act  of  the  legislature 
is  the  Constitution. 

Probaseo  v.  Raine,  50  Ohio  St.  378;  Btate, 
Eastern  <fe  Western  School  Diets, ,  v.  Cincinnati^ 
19  Ohio,  178;  Walker  v.  Cincinnati.  21  Ohio  St. 
14,  8  Am.  Rep.  24;  State,  Herron,  v.  Smith,  44 
Ohio  St.  348. 

To  be  in  doubt  of  a  statute  is  to  validate  it. 

McCormicJc  v.  Alexander,  2 Ohio,  65;  Lewis  v. 
McElvain,  16  Ohio,  847;  Cincinnati,  W,  &  Z, 
R.  Co.  V.  Clinton  County  Comrs.  1  Ohio  St.  77; 
Lehman  v.  McBride,  15  Ohio  St.  578;  State, 
Aity.  Oen.,  v.  Cincinnati,  20  Ohio  St.  18; 
Walker  v.  Cincinnati,  supra;  Western  U.  Tdeg, 
Co,  V.  i/ay^r.  28  Ohio  St.  521;  State  v.  Kendle, 
52  Ohio  St.  846. 

If  the  proposed  waterworks  debt  were  re- 
quired to  be  based  on  consent,  the  disputed 
acts  provide  for  consent  both  of  the  water  con- 
sumers, who  alone  are  to  pay  the  debt,  and  of 
a  competent  municipal  agency. 

Water  rents  limited  to  consumers  are  not 
taxes;  they  are  charges  based  on  consent. 

Water  rents  which  are  chargeable  only  to 
consumers  are  not  taxes. 

Cooley,  Taxn.  p.  1 ;  Burrousrhs,  Taxn.  §  4; 
Hilliard,  Taxn.  §  22;  Cincinnati,  W.  <&  Z.  R. 
Co.  V.  Clinton  County  Comrs,  1  Ohio  St.  102; 
ScovillY.  Cleoeland,  Id.  186;  Marion  Twp.  Bd. 
of  Edu,  V.  State,  51  Ohio  St.  539,  25  L.  R.  A. 
770;  Anderson  v.  Brewster,  44  Ohio  St.  581. 

The  only  water  rents  with  which  we  are  con- 
cerned are  charges  voluntarily  undertaken  by 
the  consumers  as  mere  compensation  for  ac- 
tual service  and  water  furnished.  Besides,  the 
money  collected  is  to  be  devoted  to  water- 
works only;  not  to  the  public  needs  generally. 

Wagner  v.  Bock  Island,  146  111.  139,  21  L.  ft. 
A.  519;  State,  Vreeland,  v.  Jersey  City,  43  N. 
J.  L.  135;  Vreeland  v.  CNeil.  86  N.  J.  Eq. 
399;  VreelaM  v.  Jersey  City,  37  N.  J.  Eq.  574; 
Provident  Inst  for  Savings  v.  Jersey  City,  113 
U.  S.  506,  28  L.  ed.  1102;  Remsen  v.  Wheeler, 
105  N.  y.  573;  Re  Union  College,  129  N.  Y. 
308;  Silkman  v.  Tankers  Water  Comrs,  71 
Hun,  37;  TreadweU  v.  Van  Schaiek,  30  Barb. 
444;  Hennessey  v.  Volkening,  30  Abb.  N.  C. 
100;  Allen  v.  Drm.  44  Vt.  174;  Northern  Lith 
erties  v.  St.  John's  Church,  13  Pa.  104;  Cooley, 
Taxn.  2d  ed.  p.  620,  title  Water  Pipes  in  Streets, 
and  note  1.  sdi» 

Water  rents  may  include  cost  of  water- 
works. 
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DietzY.  Cleveland  (No.  5,048  of  Supreme 
Court  docket);  Hayee  y.  Cleveland,  85  Ohio  L. 
J.  Bull.  881. 

The  board  of  admiDistration  is  a  competent 
agency  to  give  consent. 

Scheer  v.  Cincinnati.  14  Week.  L.  Bull.  87, 
16  Week.  L.  Bull,  66;  Cincinnati  v.  Cincin- 
nati Street  R.  Co.  2  Ohio  Dec.  468. 

The  legislative  right  to  prescribe  consenting 
agencies  for  cities  and  villages,  and  to  vest  in 
such  agencies  full  discretionary  power,  is  su- 
preme. 

i  The  claim  that  consent  to  municipal  im- 
provements can  be  given  only  by  the  councils 
or  the  citizens,  is  in  direct  conflict  with  Ohio 
decisions. 

Scheer  v.  Cincinnati,  and  Cincinnati  v.  Cin- 
cinnati Street  R,  Co,  supra;  State,  Richards^ 
V.  Cincinnati,  52  Ohio  St,  419,  27  L.  R.  A.  737; 
Marietta  V,  Fearing,  4  Ohio,  482;  Bank  of  To- 
ledoY,  Toledo,  1  Ohio  St.  645;  StaU,  Heiron,  v. 
Smith,  44  Ohio  St.  872. 

Cities  and  villages  are  distinguishable  from 
counties  and  townships,  touching  the  "sur- 
vival" of  a  "system  or  local  self -government," 
so  far  certainlv  as  the  power  of  the  legislature 
to  prescribe  the  agencies  and  vest  in  them 
power  to  bind  the  localities  is  concerned. 

State, Broermann,Y.  Hamilton  County  Comrs. 
54  Ohio  St.  838. 

The  true  rule  for  ascertaining  the  powers  of 
the  legislature  is  to  assume  its  power  under  the 
general  grant  ample  for  any  enactment  within 
the  scope  of  legislation,  unless  restrained  bv 
the  terms  or  the  reason  of  some  express  inhibi- 
tion. 

State,  Atty,  Oen.,  v.  Covington,  29  Ohio  St. 
118;  Baker  v.  Cincinnati,  11  Ohio  St.  542; 
State  V.  Baughman,  88  Ohio  St.  455;  State  v. 
Constanline,  42  Ohio  St.  487.  51  Am.  Hep.  888; 
State,  Eerron,  v.  Smith,  44  Ohio  St.  848; 
StcUe,  Richards,  v.  Cincinnati,  supra;  Re 
Watertown  Public  T^orks,  144  N.  Y.  440. 

Over  the  wisdom  or  policy  of  this  legislation, 
this  court  has  no  control. 

State,  Eerron,  v.  Smith,  44  Ohio  St.  874; 
Sharpless  v.  Philadelphia,  21  Pa.  162,  59  Am. 
Rep.  759;  People,  mod,  v.  Draper,  15  N.  Y. 
545. 

The  waterworks  law  is  permissive,  not  man- 
datory. 

I  tMinar  v.  Mechaniett  Bank,  26  U.  S.  1  Pet. 
46, 7  L.  ed.  47;  Julius  v.  Lord  Bishop  Oxford, 
L.  R.  5  App.  Cas.  214. 

The  legislature  has  power  to  require  cities 
and  villages  to  pay  or  provide  for  payment  of 
their  debts,  no  matter  how  created. 

State,  MoranBros.,v,  Clinton  County  Comrs, 
6  Ohio  St.  280;  State,  Atty.  Oen.,  v.  Cincin- 
nati Gaslight  db  C,  Co,  18  Ohio  bt.  262;  New- 
ton V.  Mahoning  County  Comrs,  26  Ohio 
St.  626;  State,  Eamilton  Oas  d  C,  Co,,y,  Earn- 
ilton,Al  Ohio  St.  71;  Jefferson  City  Gaslight 
Co,  V.  Clark r New  Orleans  Y.Clarkf"),  95 U.  S. 
644,  24  L.  ed.  521. 

A  system  of  waterworks  is  a  character  of 
improvement  which  municipalies  may  lawfully 
own  and  operate:  and  the  power  to  construct 
a  municipal  improvement  includes  the  right  to 
purchase  such  improvement. 

State,  Eamilton  Gas  dt  C,  Co.,  v.  Eamilton, 
47  Ohio  St.  52;  State,  Atty,  Gen,,  v.  Toledo,  48 
Ohio  St.  112.  11  L.  R.  A.  729. 
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The  mischief  which  the  Constitution  iDter- 
dicts  is  a  business  partnership  between  a  ma- 
nicipality  or  subdivision  of  the  state,  and  indi- 
viduals or  private  corporations  or  associations. 

Walker  v.  Cincinnati,  21  Ohio  St.  54, 8  Am. 
Rep.  24;  Wyscaver  v.  Atkinson,  87  Ohio  St. 
96. 

The  Constitution  [does  not  forbid  the  em- 
ployment of  corporations,  or  individuals,  asso- 
ciate or  otherwise,  as  agents  to  perforin  public 
services;  nor  does  it  prescribe  the  mode  of 
their  compensation. 

Taylor  v.  Ross  County  Comrs.  28  Ohio  St. 
78;  Brady  v.  Bayonne,  57  N.  J.  L.  379;  Ciu- 
cinnati  v.  Dexter,  86  Ohio  L.  J.  2. 

Both  the  waterworks  and  water-rents  laws 
are  general  in  form,  not  special.  Their  class! 
flcation  of  the  municipalities  affected  conforms 
with  the  rule  now  established  as  to  genenl 
laws  and  laws  of  a  general  nature. 

State,  Atty.  Gen.,Y,  Baker,  Z5  Ohio  L  J.' 
881;  Hayes  v.  Cleveland,  Id.  379;  Seifert  ^. 
Weidner,  12  Ohio  C.  C.  1,  aflarmed  without 
report. 

The  subject  of  waterworks  is  one  of  a  gen- 
eral nature. 

StaU  V.  Bargus,  58  Ohio  St  94;  State,  Atty. 
Gen.,  V.  Shearer,  46  Ohio  St.  275;  CineiuMti 
V.  Steinkamp,  54  Ohio  St.  185;  State,Atty.  Gtn,, 
V.  Covington,  29  Ohio  St.  103;  State  v.  Baugh- 
man, 88  Ohio  St.  461;  Hart  v.  Murray,  43 
Ohio  St.  605;  McGill  v.  StaU,  84  Ohio  Si 
228;  Metcalf  v.  State,  Findlay.  49  Ohio  SL 
586;  Kelley  v.  State,  6  Ohio  St  271. 

Commissioners  are  not  officers  within  §%. 
art.  2,  of  Constitution;  and  the  provision 
touching  qualifications  is  not  prohibitory,  and 
merely  directory. 

Walker  v.  Cincinnati,  21  Ohio  St.  50,  6 
Am.  Rep.  24;  Gleason  v.  Cleveland,  49  Ohio 
St  481;  Com.  v.  Plaisted,  148  Mass.  875, 2  L 
R.  A.  142;  R)gers  v.  Buffalo,  123  N.  Y.  173, 9 
L.  R.  A.  579;  2  Beach,  Pub.  Corp.  §  1309,  and 
note;  Alb.  L.  J.  May  16,  1896,  at  p.  310. 

Burket.  J.,  delivered  the  opinion  of  the 
court: 

The  waterworks  act  authorizes  the  ap- 
pointment of  commissioners  of  waterworks  by 
the  governor  of  the  state  in  cities  of  the  fii^ 
grade  of  the  first  class,  upon  request  of  the 
board  of  such  city  having  charge  of  the  water 
supply,  and  for  the  construction  of  water- 
works, or  the  enlargement,  exten^on,  and  iic- 
provement  of  existing  waterworks  by  sQcb 
commissioners,  at  a  cost  to  the  city  of  not  ei 
ceedins  $6,500,000,  for  which  bonds  are  to  be 
issued  by  such  commissioners,  to  be  secured  by 
a  lien  upon  the  waterworks  property  then 
owned,  and  thereafter  acquired  by  sudi  citj. 
and  upon  the  net  income  of  the  waterworks, 
and  by  a  pledge  of  the  faith  and  credit  of  suci: 
city.  The  waterworks,  when  so  construcie»i 
or  enlarged,  extended,  and  improved,  are  to  be 
owned  and  operated  by  the  city  for  the  beoett 
of  its  inhabitants.  After  providing  for  tbr 
appointment  and  qualification  of  said  commit 
sioners,  and  prescribing  their  duties  and  poi^ 
ers,  and  providing  as  to  plans,  surveys,  ani 
specifications,  so  as  to  secure  an  abuD<lac> 
supply  of  pure  water,  there  is  contained  ic 
said  act  §  6,  which  is  as  follows:  ''Sec.  < 
Said  commissioners  are  authorized  to  acqoa^ 
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by  purchase  or  by  the  proceed  Id  gs  hereinafter 
meDtioDed,  in  behalf  of  such  city,  all  real  and 
personal  property  and  franchises  necessary  for 
the  proper  construction  of  waterworks,  if 
there  be  none  existing,  and  for  the  enlarge- 
ment, extension,  and  improvement  or  addition 
to  existing  waterworks;  and  whenever,  for 
such  construction  or  the  completion  of  any 
part  or  parts  of  such. enlargements,  extensions, 
improvements,  or  additions,  it  shall  be  neces- 
sary to  use  or  occupy  any  street  or  other  pub- 
lic way,  space,  park  or  ground,  or  any  part 
thereof,  bel.onging  to  such  city,  or  to  cross  any 
stream  under  the  control  of  the  state,  said 
commissioners  may  take  and  use  or  occupy  the 
same  on  behalf  of  the  city  for  such  purposes; 
and  whenever  it  shall  be  necessary,  in  the 
opinion  of  said  commissioners,  to  appropriate 
any  land,  turnpike,  highway,  or  franchise  of 
.any  description,  or  any  easement  or  interest  in 
any  of  the  same,  in  order  to  carry  out  the  pur- 
poses set  forth  in  this  act,  either  within  or 
without  the  limits  of  such  city,  or,  whenever, 
for  like  reason,  it  shall  be  necessary,  in  the 
opinion  of  said  commissioners,  to  appropriate 
land  for  the  foundations  or  abutments  of  piers 
across  any  stream  within  this  state,  said  com- 
missioners are  authorized  to  commence  and 
conduct,  in  the  name  of  such  city,  proceedings 
therefor,  under  and  according  to  chapter  3, 
division  7,  title  12,  of  the  Revised  Statutes, 
and  the  acts  amendatory  and  supplementary 
thereto,  and  no  concurrent  action  of  any  board 
or  officer  shall  be  necessary ;  and  all  the  pow- 
ers with  respect  to  such  proceedings  that  are 
now  vested  in  any  other  board  or  officer,  shall  be 
vested  also  in  and  may  be  exercised  by  said 
commissioners."  Section  7  of  the  act  pre- 
scribes the  manner  of  proceeding  by  said  com- 
missioners in  the  construction  or  enlargement, 
extension,  and  improvement  of  waterworks 
for  the  city,  to  be  owned  and  operated  by  it. 
Section  8  is  as  follows:  "Sec.  8.  If  said 
commissioners  should  deem  it  inexpedient  or 
inadvisable  to  proceed  under  §  7  of  this 
act,  then,  in  order  to  provide  for  the  construc- 
tion of  waterworks,  if  there  be  none  existing, 
or  for  the  enlargement,  improvement,  or  addi- 
tion to  existing  waterworks,  said  commission- 
ers are  hereby  authorized  to  contract,  in  the 
name  of  the  city,  with  any  person,  company, 
or  corporation,  iheir  successors  or  assigns,  for 
the  construction  of  such  works,  or  such  en- 
lar^ments,  extensions,  improvements,  or  ad- 
ditions, as  an  entirety,  in  accordance  with  the 
surveys,  plans, 'and  specifications  that  may  be 
adopted,  and  for  the  exclusive  privilege  of 
connecting  such  enlargements,  extensions,  im- 
provements, or  additions  to  the  existing  water- 
works, and  for  a  lease  on  behalf  of  such  city 
of  such  waterworks  or  of  such  enlargements, 
extensive  improvements,  or  additions  to  the 
same,  from  the  person  company,  or  corpora- 
tion, their  successors  or  assigns  so  constructing 
the  same,  upon  such  terms  as  may  be  agreed 
upon,  and  may  by  said  contract  or  lease  pledge 
the  income  of  such  waterworks  as  so  con- 
structed and  enlarged,  to  secure  the  payment 
of  the  rentals  provided  in  said  lease.  And 
said  commissioners  are  hereby  authorized  to 
convey  to  such  person,  company,  or  corpora- 
tion, their  successors  or  assigns,  any  property 
or  rights  acquired,  or  which  may  become 
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necessary  to  acquire,  under  the  provisions  of 
%^  6  of  this  act,  or  authorize  this  use  of 
any  property  which  may  be  necessary  to  en- 
able the  said  person,  company,  or  corporation, 
their  successors  or  assigns,  to  complete  the 
construction  or  enlargements,  extensions,  im- 
provements, or  additions  to  existing  water- 
works, upon  such  terms  and  conditions  as  may 
be  agreed  upon;  provided,  however,  that  no 
such  lease  shall  be  made  for  a  longer  period 
than  forty  years,  renewable  forever,  with  the 
right  reserved  to  said  city,  upon  six  months' 
notice  in  writing,  at  the  end  of  each  period  of 
ten  years,  or  at  such  shorter  period  as  may  be 
agreed  upon  during  the  term  of  said  lease,  to 
purchase  said  waterworks,  or  the  enlarge- 
ments, extensions,  improvements,  and  addi- 
tions to  the  waterworks,  under  such  terms  and 
conditions  as  may  be  agreed  upon  in  said  con- 
tract; and  provided,  further,  that  in  making 
such  contract,  said  commissioners  shall  be 
governed  by  all  the  statutes  now  in  force  rela- 
tive to  competitive  bidding  and  the  making  of 
contracts;  and  provided  further,  that  If  said 
commissioners  enter  into  said  contract  and 
lease,  as  herein  provided  for,  then  said  work 
shall  be  operated,  managed  and  conducted  by 
such  city,  as  provided  by  law." 

The  serious  question  is  whether  this  g 
8  is  constitutional.  Section  6  of  article  8  of 
the  Constitution  is  as  follows:  ''The  general 
assembly  shall  never  authorize  any  county, 
city,  town,  or  township,  by  vote  of  its  citizens, 
or  otherwise,  to  become  a  stockholder  in  any 
join^stock  company,  corporation,  or  associa- 
tion whatever;  or  to  raise  money  for  or  loan  its 
credit  to,  or  in  aid  of,  any  such  company,  cor- 
poration, or  association.'^  The  full  scope  of 
this  section  of  the  Constitution  has  not  yet 
been  determined  bv  this  court.  In  Walker  v. 
Cincinnati,  21  Ohio  St.  15.  8  Am.  Rep.  24,  the 
court  says:  "The  mischief  which  this  section 
interdicts  is  a  business  partnership  between  a 
municipality  or  subdivision  of  the  state  and 
individuals  and  private  corporations  or  associ- 
ations. It  forbids  the  union  of  public  and 
private  capital  or  credit  in  any  enterprise 
whatever."  In  Taylor  v.  Ross  County  Comrs. 
23  Ohio  St.  22,  the  court,  on  page  78  says: 
"And  if  it  should  be  deemed  wise  and  eco- 
nomical to  authorize  municipalties  who  own 
waterworks,  or  gas  works,  to  lease  them  as  a 
means  for  supplying  the  public  needs,  we 
know  of  no  constitutional  impediment.  But 
this  is  a  different  thing  from  investing  public 
money  in  the  enterprises  of  others,  or  from 
aiding  them  with  money  or  credit.  In  one 
case,  the  whole  proprietary  interest  is  in  the 
public,  and  its  authority  is  paramount,  while 
in  the  other,  the  reverse  is  true."  This  section 
of  the  Constitution  not  only  prohibits  a 
'business  partnership"  which  carnes  the  idea, 
of  a  joint  or  undivided  interest,  but  it  goes 
further,  and  prohibits  a  municipality  from  be- 
ing the  owner  of  part  of  a  property  which  is 
owned  and  controlled  in  part  by  a  corporation 
or  individual.  The  municipality  must  be  the 
sole  owner  and  comptroller  of  the  property  in 
which  it  invests  its  public  funds.  A  union  of 
public  and  private  funds  or  credit,  each  in  aid 
of  the  other,  is  forbidden  by  the  Constitution. 
There  can  be  no  union  of  public  and  private 
funds  or  credit,  nor  of  that  which  is  produced 
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by  such  funds  or  credit.  The  whole  owner- 
ship and  control  must  be  in  the  public.  The 
city  may  lease  from  an  individual  or  corpora- 
tion any  property  of  which  it  may  need  the  use, 
or  having  property  the  use  of  which  it  does  not 
need,  it  may  lease  the  same  to  others;  but  it 
cannot  engage  in  an  enterprise  with  an  indi- 
vidual or  corporation  for  the  construction  or 
erection  of  a  property  which,  as  a  completed 
whole,  is  to  be  owned  and  controlled  in 
part  by  the  city,  and  in  part  by  an  individual 
corporation.  The  6th  section  of  the  act 
contemplates  that,  the  plans,  surveys,  and 
specifications  having  been  agreed  upon,  the 
commissioners  shall  select  the  site,  and  acquire 
the  necessary  real  and  personal  property  and 
franchises,  by  purchase  or  appropriation,  for 
the  construction  of  waterworks,  or  for  the  en- 
largement, extension,  or  improvement  of  exist- 
ing waterworks,  together  with  the  right  to  use 
and  occupy  any  street  or  public  ground  and 
cross  any  stream:  in  short,  to  get  everything 
ready  to  'proceed  to  the  construction  or  en- 
largement of  waterworks  under  §  7  of  the 
act.  Everything  being  thus  in  readiness,  and 
having  been  acquired  by  the  commissioners 
with  the  public  funds  of  the  city,  the  8th 
section  provides  that,  if  said  commissioners 
should  deem  it  inexpedient  or  inadvisable  to 
proceed  under  said  §  7  for  the  construc- 
tion or  enlargement  of  waterworks,  said  com- 
missioners may  contract  in  the  name  of  the  city 
with  any  person,  company,  or  corporation  for 
the  construction  or  enlargement  of  such  water- 
works as  an  entirety,  in  accordance  with  the 
surveys,  plans,  and  specifications  adopted,  and 
for  the  exclusive  privilege  of  connecting  such 
enlargements  with  the  existing  waterworks, 
and  for  the  lease  of  such  works  or  enlarge- 
ments by  the  city  from  the  owners  upon  such 
terms  as  may  be  agreed  upon. 

It  will  be  noticed  by  a  careful  reading  of 
§  8  that  the  waterworks  and  the  enlarge- 
ments will  be  owned  by  the  person,  company, 
or  corporation  constructing  them;  that  the  ex- 
isting waterworks  are  owned  by  the  city;  that 
to  these  waterworks,  so  owned  by  the  city,  an 
individual  or  corporation  may  make  enlarge- 
ments, extensions,  improvements,  and  addi- 
tions, to  be  owned  by  the  person  or  corporation 
making  them,  and  to  be  connected  with  the 
existing  works,  and  to  be  leased  to  the  city 
upon  such  terms  as  may  be  agreed  upon. 
When  the  enlargements,  extensions,  improve- 
ments, and  additions  shall  be  thus  made,  com- 
pleted, and  connected  with  the  existing 
waterworks  so  owned  by  the  city,  the  enlarge- 
ments, extensions,  improvements,  and  addi- 
tions, together  with  the  existing  works,  all 
taken  together,  will  constitute  one  completed 
whole — one  waterworks  system,  one  water- 
works,—owned  in  part  by  the  city,  and  in 
part  by  the  individual  or  corporation;  and 
thereby  the  union  of  public  and  private  capi- 
tal and  funds  in  one  enterprise  will  become 
complete.  The  provision  that  the  works  shall 
be  operated,  managed,  and  conducted  by  the 
city  does  not  relieve  the  matter,  because,  be- 
fore the  city  can  operate  the  works,  it  must  first 
obtain  a  lease  upon  such  terms  as  may  be  agreed 
upon,  and  that  puts  it  beyond  the  power  of  the 
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city  to  operate  and  control  the  works  as  sole 
proprietor.  It  would  be  a  Joining  of  two  prop- 
erties, owned  by  different  parties,  together  lo 
make  one  property,  the  parts  owned  by  earh 
being  necessary  to  the  successful  operatioD  of 
the  whole,  and  each  owner  having  his  say  as  to 
the  terms  and  conditions  upon  which  the  wboie 
shall  be  operated.  The  existing  waterworks 
would  be  so  tied  to  the  extensions  as  to  be  de- 
pendent upon  them,  and  the  extensions  would 
be  so  tied  to  the  existing  works  as  to  be  of  but 
little  value  without  them.  It  is  this  close  con 
nection  and  dependence  one  upon  the  other 
that  constitutes  both  together  as  a  single  whole. 
and  makes  a  union  of  public  and  private  f  ands 
and  credit.  The  existing  works  are  to  be  con- 
nected with  the  new  improvements,  and  are 
thereby  to  lend  aid  to  the  person,  company,  or 
corporation  making  and  owning  such  new  im- 
provements. 

The  case  is  not  like  a  city  leasing  a  buildine 
or  waterworks  plant  owned  by  another,  be 
cause  in  such  case  the  leased  property  would 
stand  upon  its  own  merits,  and^  would  not.  be 
fore  or  after  the  lease,  become  merged  into  the 
other  property  of  the  city,  so  that  the  whole 
would  become  one  property,  and  make  the 
property  of  the  city  dependent  upon  the  le&>e<i 
property  for  its  value  and  utility.  Whether 
the  city  has  the  right  to  appropriate  private 
pro|  erty  for  the  sole  purpose  of  selling  the  ; 
same  to  a  private  person,  company,  or  corpo-  ' 
ration,  as  provided  in  the  6th  and  8th  sec 
tions,  may  well  be  doubted.  We  regard  the 
8th  section  of  the  act  as  clearly  in  conflict 
with  ^  6  of  article  8  of  the  Constitution 
and  therefore  void.  The  remainder  of  the  act 
in  so  far  as  it  does  not  depend  upon  ^  ^. 
is  a  complete  statute  in  itself,  and  not  in  con- 
flict with  any  provision  of  the  ConstitutioD  i 
The  reasons  for  so  holding  are  sufficiently 
stated  in  the  opinion  of  the  circuit  court  in  tbb 
case,  reported  in  12  Ohio  C.  C.  119. 

As  to  the  water  rent  act,  it  is  sufficient  to  say  | 
that  the  general  assembly  has  power  to  legiv 
late  upon  the  subject,  and  provide  the  purpo-r- 
to  which  the  water  rent  shall  be  applied;  aud 
there  is  no  injustice  in  applying  the  water  rect 
to  aid  in  the  construction  of  the  waterworks.  1 
and  the  power  to  do  so  is  certainly  ample. 
Water  rents  are  not,  strictly  speaking,  taxi-s 
and  certainly  not  taxes  on  property  to  be  rt-jru 
lated  under  article  12  of  the  Gonstitutiou 
Whether  this  statute  applies  water  rents  to  pen 
eral  revenue,  as  urged  by  counsel,  is  doubtful 
but,  even  if  it  does,  the  act  is  not  thereby  ren 
dered  unconstitutional.  In  raising  general  rev 
enue,  all  property  must  be  taxed,  except  sucb 
as  may  be  exempted  under  ^  2  of  articii: 
12,  but  this  does  not  prohibit  the  legislature 
from  procuring  general  revenue  from  sourer? 
other  than  taxation  on  property.  Sf"''. 
ScJiwartz,  v.  FerrU,  63  Ohio  St.  314,  30  L  R 
A.  218. 

The  judgment  in  the  tcater  rent  ccuf  shouh^  - 
affirmed,  and  the  judgments  in  the  tcat^tc-rl- 
cases  should  be  so  modified  as  to  grant  the  ic 
junctions  prayed  for  as  to  proceedings  undtr 
^  8  of  the  act,  and  to  refuse  the  in junctioo?  t* 
to  the  remainder  of  the  act. 

Judgment  accordingly. 
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John  A.  SWAN,  Be^pt, 
Anna  MUNCH,  Appt. 


John  R.  JOHNSON, 
'SAME,   Appt, 


Respt., 


John  HOTIN,  Respi., 

V. 

SAME.  Appt. 

Charles  T.  CARLSON,    Re^U, 

SAME,   Appt. 


August  C.  CARLSON,  R^pt., 

V. 

SAME.  Appt. 


(- 
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^A  "wroTkfgpal  entry  upon  land  under  a 
claf*y?  of  rl^ht»  inconsistent  with  the  title  of 
tbe  true  owner,  with  continued  possession  and 
the  exercise  of  acts  of  ownership  hostiietothe 
riffbts  of  the  owner,  but  without  any  pretense  of 
paper  title,  may  ripen  into  title  by  prescription. 
Olencoe  v.  Wadsworth,  48  Minn.  402,  followed. 
Tbis  rule  applies  to  an  easement  in  r^l  property 
And  where  the  claimant  needs  the  use  of  the 
property  from  time  to  time,  and  so  uses  it,  tbis 
is  a  sufiBciently  continuous  use  to  be  adverse,  al- 
though it  is  not  constant.  Rule  applied  in  this 
case,  and  held^  that  the  bulldingr  of  a  dam  across 
8nake  river,  and  the  continued  adverse  use  of  tbe 
dam,  whereby  the  water  of  the  river  was  ob- 
structed, and  thereby  overflowed  plaintifTs*  land 
during  the  months  of  April,  May,  and  June  in 
each  year,  for  the  purpose  of  sluiciner  loss,  for  a 
period  of  fifteen  years,  was  sufBcient  to  create  an 
easement  in  plaintiffs'  premises  by  prescription 
duringr  tbe  said  three  months  in  each  year. 

(July  15,  1896.) 

APPEAL  by  defendant  from  orders  of  the 
District  Court  for  Pine  County  overrulinpj 
her  motions  for  new  trials  after  judgments  in 
favor  of  plaintiffs  in  actions  brought  to  recover 
damages  for  injuries  alleged  to  have  been 
caused  by  defendant's  backing  the  Water  of  a 
stream  upon  plaintiffs'  lands.     Reversed. 

The  facts  are  stated  in  tbe  opinion. 

Messrs,  Robertson  Howard  and  S«  G. 
L.  RobertSt  for  appellant: 

The  use  of  an  easement  for  more  than  the 
period  prescribed  by  the  statute  of  limitations 
will  be  presumed  to  be  under  a  claim  of  right 
and  adverse,  and  sufficient  to  establish  a  right 
by  prescription,  and  a  party  disputing  such 
right  must  rebut  and  overcome  this  presump- 
tion of  law  by  proving  that  the  user  was  by  act- 
ual license  or  permission. 

Cox  V.  Forrest,  60  Md.  79;   Williams  v.  Nel- 
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«wj,  28  Pick.  141,  34  Am.  Dec.  45;  (y Daniel 
V.  a  Daniel,  88  Ky.  185;  Btake  v.  Ererett,  1 
Allen,  248;  Hammond  v.  Zehner,  21  N.  Y.  118; 
Bolimr  Afjg.  Co,  v.  Neponset  Mfg.  Co.  16  Pick. 
241;  Colburn  v.  Marsh,  68  Hun,  269;  Olne^  v. 
Fen7ier,  2  R  L  211,  57  Am.  Dec.  711;  Gar- 
rett v.  Jackson,  20  Vk.  981;  Wanger  v.  Hippie 
(Pa.)  ISAtl.  81;  Grace  M,  E.  ChurcJi  v.  Dob- 
bins, 158  Pa.  295;  Rogerson  v.  tihepherd,  88  W. 
Va.  307;  Pk?%  V.  McCaU,  37  Ala.  21;  Perrin 
v.  Garfield,  37  Vt.  310;  Yankee  Jitn's  Union 
Water  Co.  v.  Crary,  25  Cal.  509;  School  Dist. 
No.  8  V.  Lynch,  33  Conn.  834;  Carmody  v.  MvX- 
rooney,  87  Wis.  652;  Costello  v.  Edson,  44  Minn. 
135;  Glencoe  v.  Wadstcorth,  48  Minn.  402; 
Dean  v.  Goddard,  55  Minn.  298. 

The  very  nature  of  the  use  in  these  cases 
was  adverse  and  hostile  to  the  owners  of  the 
lands,  and  the  allegation  of  such  use  amounted 
to  an  allegation  of  an  adverse  and  hostile  user 
under  claim  of  right  on  tbe  part  of  defendant, 
and  therefore,  under  the  allegations  of  the 
complaints,  no  evidence  of  damage  by  fiowage 
subsequent  to  the  vear  1891  was  admissible. 

Perrin  v.  Garfield,  37  Vt.  311;  Arbuckle  v. 
Ward,  29  Vt.  51. 

.  The  operation  of  the  dam,  and  the  resulting 
flowage,  were  so  open,  notorious,  and  adverse 
to  the  interests  of  the  landowners  that  they 
were  bound  to  take  notice  of  tfaem.and  object  to 
their  continuance,  or  become  bound  by  the  ser- 
vitude thus  imposed  upon  their  lands. 

Perrin  v.  Garfield,  and  Arbuckle  v.  Ward, 
supra. 

Kequisite  continuity  of  enjoyment  of  a  right 
of  way  consists  in  passing  over  the  land  of  an- 
other more  or  less  frequently  at  greater  or  less 
intervals  of  time,  according  to  the  nature  of 
the  use  to 'which  its  enjovment  may  be  applied. 

Carry.  Foster, Sq.  R  581;  Washb.  Easem. 
*103;  2Greenl.  Ev.  §544;  Winnipiseogee  Lake 
Co.  V.  Young,  40  N.  H.  486;  Alcorn  v.  Sadler, 
71  Miss.  634;  Bodfish  v.  Bodfish,  105  Mass.  317; 
Coar.  V.  Forrest,  60  Md.  79;  Cornwell  3(fg.  Co, 
V.  Swift,  89  Mich.  503;  Hesperia  Land  &  W, 
Co,  V.  Rogers,  83  Cal.  10. 

Mr,  J.  C.  Nethaway,  with  Mr.  L.  H. 
McKusiekt  for  respondents: 

In  order  to  constitute  a  right  by  prescription 
it  must  be  shown  by  tbe  claimant  that  he  en- 
tered upon  the  property  under  claim  of  right 
or  title  with  an  intention  to  oust  the  owner, 
and  that  is  a  question  of  fact  to  be  submitted 
to  the  jury. 

Whitney  v.  Powell,  2  Pinney,  115;  Harvey 
V.  Tyler,  Q9  U.  S.  2  Wall.  349,  17  L.  ed.  876; 
Wayzata  v.  Great  Northern  R.  Co,  46  Minn. 
505;  Bedell  v.  Shaie,  59  N.  Y.  46;  Pepper  v. 
(TDowd,  39  Wis.  688;  St.  Paul  cfe  D,  R.  Co.  v. 
Hinckley,  53  Minn.  102;  Harper  v.  Morse,  114 
Mo.  317;  Gross  v.  Welwood,  90  N.  Y.  638; 
Ayers  v.  Reidel,  84  Wis.  276;  Arnold  v.  Stetens, 
24  Pick.  106.  35  Am.  Dec.  305;  Tyler,  Eject- 
ment,  pp.  859-874;  Hacker  v.  Horlemus,  74 
Wis.  25;  Amiiio  v.  Armijo,  4  N.  M.  138. 

Evidence    oi    adverse  possession    must  be 


Note.— On  the  question.  What  constitutes  title  by  I  cases  in  note:  also  Erck  v.  Church  (Tenn.)  4L.  R.  A. 
adverse  possession  in  areneral  see  Collett  v.  Van-    641,  with  note  to  this  case  also;  and  Bank  of  Mendo- 
derburgrh  County  (Ind.)  4  L.  K.  A.  821,  and  some  I  olno  v.  Baker  (Oal.)  6  L.  R.  A  838,  and  note, 
85  L.  R.  A. 


744 


MlHHESOTA  SXTPBBMB  OOUBT. 


JULT, 


Strictly  construed.  Every  presumption  is  in 
favor  of  the  owner,  and  that  defendant's  pos- 
session is  only  coextensive  with  the  plaintiffs. 

Sydnor  v.  Farmer,  29  Wis.  226;  Qraeten  v. 
Dieces,  68  Wis.  817;  Fairfield  v.  Barrette,  73 
Wis.  468;  Tyler,  Ejectment,  874,  875. 

The  defendant  has  the  burden  of  showing  a 
right  by  prescription. 

Beddl  V.  Shaw,  69  N.  Y.  46;  Smith  v.  Eitill, 
87  Tex,  264;  Sargent  v.  Ballard,  9  Pick.  251; 
White  V.  Loring,  24  Pick.  819;  Stevens  v. 
Taft,  11  Gray,  88;  2  Greenl.  Ev.  §  589;  Davies 
V.  Stephens,  7  Car.  &  P.  570;  Jar  vis  v.  Dean, 
8  Bing.  447;  PoUy  v.  McCaU,  87  Ala.  20. 

A  man  cannot  establish  a  right  by  lapse  of 
time  and  acquiescence  against  his  neighbor  un- 
less he  shows  that  the  party  against  whom  the 
right  is  acquired  might  have  done  some  act  to 
put  a  stop  to  the  claim  without  an  unreason- 
able waste  of  labor  and  expense. 

WM  V.  Bird,  10  0.  B.  N.  S.  268,  13  C.  B. 
N.  8.  841;  Chasemore  v.  Richards,  7  H.  L. 
Oas.  885;  Washb.  Easem.  101;  Angell,  Water- 
courses, §  20;  1  Am.  L.  Reg.  N.  8.  687. 

Buck,  J.,  delivered  the  opinion  of  the  court: 
Five  separate  actions  were  brought  bv  differ- 
ent plaintiffs,  all  against  the  same  defendant, 
Munch,  to  recover  damages  caused  by  the 
overflowing  of  a  portion  of  the  lands  owned  by 
each  of  the  respective  plaintiffs  by  the  opera- 
tion of  the  Chengwatona  sluicing  dam  on 
8nake  river,  which  was  originally  built  in  1849. 
The  material  allegations  in  each  complaint  are 
as  follows:  "That  on  or  about  the  month  of 
September,  a.  d.  1876,  the  defendant  erected 
a  dam  to  a  great  height  across  the  Snake  river, 
at  the  town  of  Chengwatona,  in  said  county 
and  state,  and  below  the  plaintiff's  land  above 
described,  and  ever  since  has  kept  the  same 
up,  and  has  thereby  obstructed  and  stopped 
during  all  that  time  the  natural  flow  of  the 
water  of  said  river,  and  raised  it  up  in  the  bed 
of  said  river,  and  backed  it  up  upon  said  land 
during  the  months  of  April,  May,  and  June  in 
each  year,  and  at  other  times,  injuring,  destroy- 
ing, and  rendering  said '  land  unsuitable  for 
agricultural  purposes,  for  which  said  lands  are 
chiefly  adapted."  By  reason  of  the  facts  al- 
leged, each  plaintiff  claimed  damages  for  the 
years  1891.  1892,  1898,  1894,  and  1895.  De- 
fendant, in  her  answer,  put  in  a  general  denial, 
and  then  alleged  as  follows:  "That  the  dam 
mentioned  in  the  complaint  was  erected  in  the 
year  1849,  and  has  ever  since  been  maintained 
and  operated;  that  said  dam,  for  more  than 
twenty  years  prior  to  1890,  and  up  to  the  pres- 
ent time,  has  been  owned  by  her,  and  has  been 
so  maintained  and  operated  by  her;  that  dur- 
ing all  of  said  time  the  waters  of  said  Snake 
river  have  been  raised  by  said  dam  and  set 
back  so  as  to  cause  that  portion  of  the  land  de- 
scribed in  the  complaint  which  it  is  alleged 
therein  has  been  injured  by  the  operation  of 
said  dam  to  be  continuously,  uninterruptedly, 
adversely  to  the  owners  thereof,  and  under 
claim  of  right  on  part  of  defendant  so  to  do, 
submerged  and  overflowed."  By  stipulation 
the  five  cases  were  tried  together,  and  a  sepa- 
rate verdict  rendered  in  each  case  in  favor  of 
the  plaintiff.  In  the  months  of  October  and 
November,  1877,  the  dam  had  become  rotten, 
and  was  rebuilt,  and  substantial  repairs  made 
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upon  it,  in  1887,  and  considerable  improve- 
ments made  upon  it  in  1889,  and  the  north 
wing  rebuilt  about  the  winter  of  1894.  More 
or  less  repairs  were  made  upon  the  dam  annu- 
ally. The  testimony  on  the  part  of  the  defend- 
ant showed  quite  conclusively  that  she  or  her 
Eredecessors  have  been  in  the  open,  visible, 
ostile,  notorious,  and  continuous  possession  of 
the  dam  for  more  than  fifteen  3rears  prior  to 
the  commencement  of  this  action,  and  that 
this  condition  applied  to  the  portion  of  the 
premises  of  the  different  plaintiffs  in  contro- 
versy during  the  months  of  April.  May,  and 
June  of  each  year  during  that  period  of  time 
by  reason  of  th«  natural  flow  of  the  water  in 
Snake  river  havine  been  obstructed  and  stopped 
by  the  dam,  whicn  caused  the  water  to  over- 
flow the  natural  channel  of  the  river,  and  flow 
back  upon  the  plaintiffs*  lands,  destroying  the 
grass  thereon  growing,  and  rendering  the  land 
unfit  for  raising  crops.  In  the  case  of  Dean  v. 
Qoddard,  66  Minn.  290  [headnotej,  this  court 
held:  "The  intent  to  claim  by  adverse  pos- 
session may  be  inferred  from  the  nature  of  the 
occupancy,  and  the  possessory  acts  necessary 
to  constitute  adverse  possession  depend  upon 
the  character  of  the  propert  v,  its  location,  and 
the  purposes  for  which  it  is  ordinarily  fit  or 
adapted.  Actual  residence  upon  the  premises 
is  not  necessary,  nor  is  it  incumbent  upon 
the  adverse  possessor  to  make  oral  declarations 
of  his  adverse  claim.  The  mere  fact  that 
time  may  intervene  between  successive  acts  of 
occupancy  while  the  party  is  temporarily 
absent,  engaged  in  business, — as  in  cuttinr 
logs  to  be  sawed  into  lumber  to  be  pilea 
and  stored  on  the  premises  by  such  party, 
— will  not  destroy  his  continuity  of  pos- 
session." A  wrongful  entry  upon  land, 
with  continued  possession,  without  any  pre- 
tense of  paper  title,  but  under  a  claim  of  right 
inconsistent  with  the  title  of  the  true  owner, 
and  the  exercise  of  acts  of  possession  hostile 
to  his  rights  in  the  land,  may  ripen  into  title 
by  prescription.  Glencoe  v.  Wadsworth,  48 
Minn.  402.  Such  use  or  adverse  possession 
must  be  enjoyed  by  actual  entry,  and  under 
such  circumstances  as  will  indicate  that  it  is 
claims  as  a  matter  of  rifht  The  true  own- 
er's rights  must  be  invaded  by  such  hostile  acta 
as  would  constitute  grounds  for  action  against 
the  adverse  claimant  or  intruder,  and  under 
such  circumstances  as  to  make  the  possession 
appear  to  be  for  the  benefit  of  the  claimant. 
Is  this  doctrine  applicable  to  an  easement  in 
real  property,  where  the  essential  elements 
necessary  to  constitute  adverse  possession  exist 
only  three  months  in  the  year,  and  where  dur- 
ing the  other  nine  months  of  the  year  the  prem- 
ises are  in  the  actual  use  and  possession  of  the 
owner  in  fee?  We  answer  this  question  in  the 
affirmative.  During  the  months  of  April, 
May,and  Juneineach  recurringseason there  has 
bieen  a  continuous  use  of  the  premises  by  the 
defendant  or  her  predecessors  by  overflowing 
them  with  water  for  the  purpose  of  floating 
logs  down  the  Snake  river  to  the  sawmills  and 
to  the  markets  of  the  country.  Where  the 
claimant  needs  the  use  of  the  easement  from 
time  to  time,  and  so  uses  it,  there  is  a  suffi- 
ciently continuous  use  to  be  adverse,  although 
it  is  not  constant.  Comwell  Mfg.  Co,  v.  Svajt, 
89  Mich.  508;  Hesperia  Land  Jb  W.  Co,  v.  Bog- 
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ers.es  Cal.  10.  It  Is  evident  that  the  building 
of  this  dam  in  1840,  and  its  use  since  then  for 
raising  water  three  months  in  each  year  for 
sluicing  logs,  indicate  that  such  purpose  was 
intended  not  to  be  temporary,  but  permanent, 
and  is  greatly  for  the  benefit  of  the  public  in 
assisting  it  to  Uius  have  their  logs  conveyed 
from  the  great  pine  regions  of  the  state  to  the 
mills  and  markets  of  the  country.  Its  use  for 
such  purpose  probably  would  not  be  either 
practicable  or  profitable  more  than  the  three 
months  named,  with  each  recurring  year.  It 
is  a  matter  of  public  notoriety,  as  well  as  a 
matter  of  evidence  in  this  case,  that  these  great 
log  drives  are  moved  during  the  months  named 
in  each  year,  and  to  keep  up  this  flow  of  water 
during  this  entire  period  would  be  useless  to 
the  public,  and  expensive  to  the  defendant. 
Other  than  during  the  three  months  named, 
the  plaintiffs  have  the  use  and  benefit  of  the 
premises,  and  as  the  defendant  uses  it  only 
when  her  needs  and  public  necessity  requires 
her  to  do  so,  this  is  a  continuous  use,  and  an 
omission  to  use  it  when  not  needed  would  not 
disprove  a  continuity  of  use,  or  defeat  her 
right  to  an  easement  by  prescription.  The 
premises  are  situated  several  miles  distant  from 
the  dam  in  question,  and,  notwithstanding 
their  annual  overflow  bv  reason  of  the  erection 
of  the  dam,  none  of  tlie  plaintiffs  appear  to 
have  raised  any  objections  thereto,  but  seem 
to  have  acquiesced  therein.  Thev  well  kn^ 
of  the  hostile  acts  of  the  defendant,  by  thus 
overflowing  their  lands,  and  who  thus  unmis- 
takably indicated  an  assertion  of  right  to  enjoy 
the  use  of  the  premises,  and  the  purpose  for 
which  it  was  so  used.  When  defendant  as- 
sumed possession  and  use  of  the  premises  the 
plaintiffs  would  stop  using  it,  and  only  resume 
Its  use  when  defendant's  occupancy  again 
ceased.  There  was  no  trick  or  artifice  on  the 
part  of  the  defendant,  but  an  open  and  notori- 
ous taking  possession  of  the  premises  by  the 
defendant  for  her  use  and  needs,  and  whereby 
the  public  were  also  benefited.  These  acts 
were  notice  to  the  owners  that  defendant  was 
occupying  the  premises  under  a  claim  of  rieht. 
When  there  has  been  a  continuous  use  of  an 
easement  for  twenty  years,  unexplained,  it  will 
be  presumed  to  have  been  under  a  claim  of 
right,  and  adverse,  and  will  be  sufficient  to  es- 
tablish a  right  by  prescription,  and  to  authorize 
the  presumption  of  a  grant,  unless  contradicted 
or  explained.  Washb.  Easem.  4th  ed.  p.  156, 
•[  31,  and  cases  cited  in  note  5;  Car- 
mody  V.  Mulroaney,  87  Wis.  552.  Under  the 
laws  of  this  state  the  twenty  years'  use  has 
been  changed  to  fifteen.  There  was  no  con- 
troversy as  to  the  use  of  the  premises  by  the 
defendant  for  the  period  of  fifteen  years,  using 
them  when  she  saw  fit  during  the  three  months 
named,  without  asking  leave  of  the  plaintiffs, 
and  without  objection;  and  such  uninterrupted 
enjoyment  for  that  period  gives  a  title  or  ease- 
ment by  adverse  possession  for  the  three 
months  each  year.  If  there  was  any  serious 
question  whether  the  claimant  entered  upon 
the  property  under  claim  of  right  or  title  with 
intent  to  oust  the  owner,  that  question  would 
doubtless  have  to  be  submitted  to  the  jury. 
But  the  actual  entry  and  continuous  use  of  the 
premises  by  the  defendant  for  a  period  of  fif- 
teen years  were  admitted  or  conclusively 
25  L.  R.  A, 


proved.  The  plaintiffs  contend  that  defend- 
ant's entry  was  tortious,  and  therefore  could 
not  be  under  claim  of  right,  but,  as  we  have 
already  stated,  this  is  immaterial.  There  was- 
no  evidence  introduced  which  tended  to  rebut 
the  presumption  arising  from  the  fifteen  years' 
use  of  the  premises  by  defendant  that  she  was 
in  possession  and  so  using  it  under  a  claim  of 
right  and  lE^versely;  hence  there  was  no  con- 
troverted question  of  fact  upon  this  point  to- 
be  submitted  to  the  jury. 
Order  reversed. 


STATE  of  Minnesota,  ex  reL  fl.  W.  CHILD8.. 
Attorney  General, 

V. 

CROW  WING  COUNTY    COMMISSION- 
ERS et  al. 


(. 


.Minn.. 


.) 


*!•  An  inlbmufcttoii  in  the  nature  of  qao 
warranto*  brought  by  the  attorneys 
general*  will  lie  against  a  county  to  oust  it 
from  adjoining  territory  illeirally  annexed  to  the- 
county,  and  over  which  the  county  has  assumed 
jurisdiction. 

8.  Held*  every  preeumption  is  in  fkvor 
of  the  flndinff  of  the  commiMion*  acting 
under  chapter  SB6,  Laws  1896,  that  the  petitions, 
presented  are  conformable  to  law,  and  of  the 
proclamation  of  the  governor  made  pursuant 
thereto,  annexing  such  territory  to  the  adjoining 
county;  but  such  presumption  may  be  rebutted 
by  showing  that  such  finding  is  not  supported 
either  by  the  actual  existing  facts,  or  by  any 
competent  or  proper  evidence  of  such  facts. 

8*  Held,  the  writ  and  information*  hav- 
inf^  admitted  such  finding  and  proclamation, 
is  insufficient,  because  it  does  not  sufficiently  aU 
lege  any  facts  to  rebut  such  presumption. 

(January  22, 1807.) 

PETITION  for  a  writ  of  quo  warranto  to 
determine  by  what  right  defendants  were 
exercising  authority  over  certain  territory^ 
Leave  to  atnend  information  granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  M.  R.  Tyler*  with  Messrs.  H.  W.. 
Childs*  Attorney  General,  and  OeorM  B. 
Edi^erton*  Assistant  Attorney  General,  for 
relator. 

Messrs.  Gilfillan*  Willard*  ft  WiUard* 
with  Messrs.  C.  E.  Chiperfleld  and  Wilson 
ft  Van  Derlip*  for  respondents. 

Canty*  J.,  delivered  the  opinion  of  the 
court: 

One  opinion  has  already  been  handed  down 
in  this  case  at  this  term.  See  68  N.  W.  769. 
The  relator  now  moves  for  the  appointment  of 
a  referee  to  take  and  report  the  testimony  to- 
prove  those  allegations  in  the  writ  put  in  issue 
by  the  answer.    Respondents  have  raised  some 

*Headnote8  by  Canty,  J. 


Note.— As  to  remedies  In  case  of  the  ille^L 
assumption  of  municipal  authority  over  certain 
territory,  see  State.  West,  v.  Des  Moines  (Iowa)  31 
L.  R.  A.  186;  Forsyth  v.  Hammond  (Ind.)  80  I^  B. 
A.  576;  Kuhn  v.  Port  Townsend  (Wash.)  20  L.  R.  A. 
445;  Hombrook  v.  Elm  Grove  (W.  Va.)  28  L.  R.  A» 
416. 
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additional  questions  on  the  motion,  and  both 
parties  have  filed  additional  briefs. 

1.  It  is  contended  by  respondents  that  an  in- 
formation in  the  nature  of  quo  warranto  will  not 
lie  to  try  the  question  whether  or  not  the  county 
officers  of  Crow  Wing  county  are  wrongfully 
and  unlawfully  exercising  jurisdiction  over  a 
portion  of  the  adjoining  county  of  Cass,  or  to 
try  the  question  whether  or  not  such  alleged 
portion  of  Cass  county  has  or  has  not  become 
a  part  of  Crow  Wing  county.  Respondents 
•cite  the  following  cases,  which  hold  that  this 
remedy  will  not  lie  to  prevent  a  public  officer 
from  exercising  jurisdiction  beyond  the  terri- 
torial limits  within  which  he  may  rightfully 
exercise  the  same.  People,  Farrington^  v.  Whit 
eamh,  55  111.  172;  Stultz  v.  State,  Steele,  65  Ind. 
492  (in  this  case  the  court  places  its  decision  on 
the  ground  that  the  Indiana  Code  does  not  au- 
thonze  an  information  in  the  nature  of  quo 
warranto  in  such  a  case,  however  the  former 
case  is  approved).  See  also  High,  Extr.  Legal 
Rem.  §  618.  These  authorities  hold  that  in- 
junction, brought  by  a  person  specially  inter- 
ested or  affected,  is  the  proper  and  only  rem- 
edy in  such  a  case.  See  also  Peru  v.  Bearss, 
55  Ind.  576,  which  so  holds.  The  theory  of 
these  cases  seems  to  be  that  the  mere  de  facto 
annexation  of  territory  to  a  municipal  corpo- 
ration or  quasi  corporation  is  a^lways  absolutely 
void  as  to  everyone,  and  can  always  be  at- 
tacked collaterally  in  any  action  or  proceeding 
in  which  the  question  of  the  status  of  the  terri- 
tory may  be  material.  We  cannot  subscribe 
to  that  doctrine.  It  may  be  that,  immediately 
or  shortly  after  the  attempted  annexation  of 
the  territory,  a  person  specially  affected  thereby 
would  be  allowed  to  attack  such  alleged  an- 
nexation collaterally,  andenioin  the  officers  of 
the  municipality  to  which  it  was  claimed  to 
have  been  annexed  from  exercising  jurisdic- 
tion over  it.  As  to  that  we  express  no  opin- 
ion. But  after  such  attempted  annexation  has 
been  confirmed  by  user,  taxes  have  been  lev- 
ied, expenses]  incurred,  and  other  rights  and 
liabilities  have  been  created,  we  are  clearly  of 
the  opinion  that^a  de  facto  annexation  may  ex- 
ist, which  can  only  be  questioned  by  the 
proper  state  authority  in  a  direct  proceeding 
for  that  purpose.  In  the  case  of  State  v.  Hon- 
erud  (Minn.)  68  N.  W.  823,  an  attempt  was 
made  to  question  the  validity  of  the  annexation 
of  a  certain  tier  of  townships  to  Otter  Tail 
county,  after  the  lapse  of  twenty-five  years. 
If  we  had  found  that  these  townships  had 
never  been  legally  annexed  to  Otter  Tail 
county,  and  had  allowed  Honerud  to  raise  that 
question  in  that  proceeding  (an  application  for 
a  real-estate  tax  judgment),  what  would  be  the 
consequence?  AH  uncollected  taxes  levied  in 
those  townships  would  be  held  to  be  illegally 
assessed.  Every  sheriff  who  ever  levied  a  wnt 
of  execution  or  attachment  in  those  townships 
would  be  held  to  be  a  trespasser.  Every 
county  officer  who  ever  took  part  in  the  appro- 
priation or  expenditure  of  county  funds  in 
those  townships  would  be  liable  to  the  county 
for  the  same.  Every  foreclosure  sale  made  by 
the  sheriff  pursuant  to  the  statute,  and  the 
power  of  sale  contained  in  every  mortgage  of 
lands  in  those  townships,  would  probably  be 
held  void,  because  made  by  the  sheriff  of  the 
■wrong  county.  The  accused  in  every  crimi- 
^  L.  R.  A. 


nal  prosecution  could  question  the  competeocr 
of  the  grand  and  petit  jurors  residing  in  tho^ 
townships.     If  such  a  juror  refused   to  obey 
the   summons   and    attend    court,  the  judpe 
would  first  have  to  try  the  question  of  the  le 
gality  of  the  annexation  of  those  towns  to  the 
county  before  proceeding  to   punish  the  juror 
for  contempt.     There  is  no  end   to  the  ques- 
tions that  would  arise  if  every  one  was  allowe^i 
to  attack  such   annexation  collaterally  eveiy 
time  it  would  be  for  his  interest  to  do  so,  acii 
holding  such  annexation  void  on  such  a  collat- 
eral attack  would  result  in  local  anarchy  and 
confusion.     Most  surely,  the  well-settled  prin- 
ciples of  the  law  will  not  tolerate  any  such  re- 
sults, and,  as  was  said  in   the  Honerud  Co»t. 
'^considerations  of  sound  public  policy  forbid 
it,  and  suggest  that  the  question  ought  to  be 
considered  as  a  public  one,  to  be  raised  only 
by  the  state  itself  by  quojwarranto  or  other  di- 
rect proceeding.    To  permit  private  individ- 
uals to  raise  the  question  in  collateral  proceed- 
ings would  manifestly  result  in  serious  conse- 
quences to  public  ana  private  interests."     It  is 
well  settled  in  this  court  that  an  information 
in  the  nature  of  quo  warranto  'will  lie  directly 
against  the  municipal  corporation  itself,  to  teft 
the  legality  of  its  incorporation,  and  dissolve 
it  if  it  is  found  to  be  illegallv  incorporated. 
State,  Wetzel,  v.    Tracy,   48  M'inn.   497:  sStait, 
ChiUU,  V.  Minnetonka,  57  Minn.  526,  25  L.  R. 
A.  755;  State,  Childs,  v.  Fridley  Park,  61  Minn. 
146.     The  question  of  the  legal  existence  of  a 
de  facto  municipal  corporation  cannot  be  raised 
in  a  collateral    proceeding.     Cooley,    ConM. 
Lim.  6th  ed.  309:  1    Dill.  Mun.  Corp.  4th  ed. 
§  48a;  St.  Louis  Comrs,  v.  Shields,  62  Mo.  247: 
Geneva  Jf.  Cole,(il  111.  897;  Coe  v.  Oreff&ry,oS 
Mich.  19;  Rumse^y  y.  People,  19  N.  Y.  42. 

If  an  information  in  the  nature  of  quo  war- 
ranto is  the  proper  remedy  for  ousting  or  dis- 
solving a  municipal  coVporation  in  toto  we  seri 
no  reason  in  principle  why  it  will  not  lie  to 
oust  such  a  corporation  from  specific  territory 
over  which  it  is  wrongfully  exercising  juri.«- 
diction,  or  to  dissolve  it  so  far  as  it  covers  thai 
territory.  The  mistake  of  some  of  the  courts 
seems  to  be  in  assuming  that,  as  to  such  terri- 
tory, the  corporation  mav  and  should  in  all 
cases  be  wiped  out  as  if  it  had  never  existed, 
which  is  the  necessary  effect  of  allowing  its  ex- 
istence in  such  territory  to  be  attacked  collat- 
erally. But,  where  the  municipal  corporation 
has  acquired  a  de  facto  existence  in  such  terri- 
tory, this  assumption  is  erroneous,  and  the  cor- 
poration cannot,  as  to  such  territory,  be  thu> 
wiped  out.  The  state  is  entitled  to  dissolve  it 
for  all  future  purposes  as  far  as  it  covers  such 
territory,  but  not  to  wipe  it  out  from  the  begin 
ning,  and  thereby  destroy  all  rights  which  have 
arisen  by  reason  of  such  de  facto  existenoe,  and 
create  liabilities  from  which  persons  are  pro- 
tected by  reason  of  the  same.  On  the  contrary. 
in  settlini?  and  adjusting  its  affairs,  the  sta'te 
itself  will,  as  to  such  past  transactions,  recos- 
nize  its  de  facto  existence  as  far  as  required  by 
justice  and  equity.  True,  the  authorities  all 
lay  it  down  generally  that  quo  warranto  will 
not  lie  to  prevent  official  acts  in  excess  of  ju- 
risdiction, or  to  correct  official  miscoDduct. 
But,  where  a  municipal  corporation  has  per- 
manently and  continuously  exercised  jurisdic- 
tion over  territory  beyond  its  dejure  limits,  the 
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asae  is  not  at  all  analogoas  to  one  of  mere  offi- 
cial miscoDduct.  which  is  usually  of  a  casual 
•or  temporary  character,  aud  to  correct  which 
quo  warranto  will  not  lie.  Neither  is  the  face 
that  the  court  should  not  or  cannot,  completely 
dissolve  the  corporation,  and  end  its  existence, 
a  sufficient  reason  why  quo  warranto  will  not 
lie. 

This  court  has  several  times  held  that  an  in- 
formation in  the  nature  of  quo  warranto  will 
lie  to  oust  from  this  state  a  foreign  corporation 
doing  business  in  the  state  contrary  to  law,  al- 
though no  attempt  was  made  to  dissolve  the 
corporation  itself,  and  it  could  not  be  dissolved 
by  our  courts.  State,  Glapp,  v.  Fidelity  d  C. 
Ins,  Co.  89  Minn.  588;  State,  Ross,  v.  Somerby, 
42  Minn.  55.  To  hold  that  the  state,  by  its  ex- 
ecutive officers,  cannot  maintain  some  proper 
proceeding  to  prevent  usurpation  in  the  exer- 
cise of  governmental  powers  over  large  tracts 
of  territory  within  its  borders,  and  that  the 
private  individual  can  do  this,  would,  indeed, 
be  a  startling  doctrine.  Clearly,  the  state  has 
sufficient  interest  in  such  a  matter  to  entitle  it 
to  maintain  an  action  to  redress  the  wrong.  A 
proceeding  in  the  nature  of  quo  warranto  is  the 
most  appropriate  remedy.  Again,  if  an  in- 
formation in  the  nature  of  quo  warranto  will 
lie  after  the  municipal  corporation  has  ac- 
quired a  de  facto  existence  in  the  territory,  we 
are  of  the  opinion  that  it  will  lie  immediately 
on  the  assertion  by  the  corporation  of  jurisdic- 
tion over  the  territory.  The  state  is  not 
obliged  to  wait  until  so  much  time  has  elapsed 
that  much  mischief  has  been  done  by  the  in- 
auguration of  the  new  order  of  things  within 
such  territory,  or  until  much  confusion  will 
arise  b^  the  dissolution  of  the  municipality  so 
far  as  it  covers  such  territory.  Then  we  are  of 
the  opinion  that  such  a  remedy  is  the  proper 
one  in  this  case. 

2.  Respondents  further  contend  that  the 
finding  of  the  commission,  followed,  as  it  is, 
by  the  proclamation  of  the  governor,  is  con- 
clusive, and  that  the  courts  cannot  in  any  man- 
ner review  such  finding.  Undoubtedly,  every 
presumption  is  in  favor  of  such  finding  and 
proclamation;  and,  until  the  relator  is  able  to 
prove  that  there  were  neither  fact5  nor  proper 
evidence  of  facts  to  support  such  finding,  it 
must  stand.  But  if  it  sufficientlv  appears  that 
the  finding  is  wholly  unsupportecf  either  by  the 
actual,  existing  facts,  or  by  proper  evidence 
thereof,  the  relator  should  have  judgment. 
We  are  also  of  the  opinion  that  false  ex  parte 
affidavits  as  to  the  number  of  voters  residing 
in  the  territory  in  question,  or  as  to  any  other 
fact,  are  not  competent  and  sufficient  evidence 


to  sustain  such  finding,  and  neither  is  the  false 
report  of  some  private  citizen  sent  by  the  com- 
mission to  ascertain  the  facts.  As  the  statute 
does  not  provide  for  any  hearing  on  notice  be- 
fore the  commission,  but  leaves  the  latter  to 
ascertain  in  its  own  way  whether  the  petitions 
are  conformable  to  law,  the  relator  must  show, 
not  only  that  there  is  no  competent  evidence 
before  the  commission  to  sustain  the  finding, 
but  also  that  the  actual  facts  do  not  sustain 
such  finding.  Respondents  cite  Currie  v.  Paul- 
son, 48  Minn.  411.  to  sustain  their  position  that 
the  finding  of  the  commission  is  conclusive. 
In  that  case  it  was  held  that  the  finding  of  the 
board  of  county  commissioners  as  to  the  num- 
ber of  names  properly  on  a  petition  for  an 
election  for  a  removal  of  a  county  seat  is  con- 
clusive after  the  election  has  been  held  and 
such  removal  carried,  and  that  such  election 
is  valid,  "notwithstanding  any  mistake  or  error 
committed  bv  the  board  as  to  the  facts  submit- 
ted to  their  aetermination  regarding  the  names 
improperly  on  the  petition."  This  is  in  line 
with  the  general  doctrine  that  irregularities  in 
the  steps  preliminary  to  an  election  will  not, 
after  election,  vitiate  the  same,  unless  the  ir- 
regularity prevents  a  fair  election  on  the  mer- 
its. But  such  irregularities  as  were,  com- 
plained of  in  Currie  v.  Paulson  can  be  taken 
advantage  of  if  application  is  made  to  the  court 
at  the  proper  time  before  the  election. 
Slingerland  v.  Norton,  59  Minn.  851.  How- 
ever, the  irregularities  complained  of  in  the 
present  case  are  not  in  the  preliminarv  steps, 
but,  so  to  speak,  in  the  election  itself. 

It  is  also  urged  by  respondents  that  the  in- 
formation and  writ  herein  are  defective  in  fail- 
ing to  allege  positively  or  properly  the  num- 
ber of  voters  residing  in  the  territory  in 
question.  Ordinarily,  in  a  proceeding  of  this 
character  the  burden  is  on  the  respondent  to 
establish  his  right  to  the  office  or  franchise. 
But  in  this  case  the  relator  himself  has  alleged 
the  finding  of  the  commission  and  the  procla- 
mation by  the  governor  as  aforesaid.  This 
makes  a  prima  facie  case  for  respondent,  which 
it  is  necessary  for  relator  to  rebut,  by  alleging 
and  proving  the  want  of  evidence  and  facts  on 
which  such  finding  can  be  based.  This  he  has 
failed  to  do. 

Leave  is  given  relator  to  amend  the  informa- 
tion and  writ  within  ten  days  from  the  date  of 
the  filing  of  this  opinion.  If  such  amendment 
is  duly  made,  a  referee  will  be  appointed  to 
take  the  testimonv  herein,  and  report  to  this 
court;  but,  if  such  amendment  is  not  made, 
the  proceeding  will  be  dismissed. 


MISSOURI  SUPREME  COURT  (In  Banc). 


KANSAS  CITY,  i2^«pf., 

V. 

B.  T.  WHIPPLE,  Appt, 
(136  Mo.  475.) 

A  proTlsion  In  a  city  charter  imposiii^  a 

Note.— For  full  collection  of  the  authorities  re- 
specting poll  taxes,  see  note  to  Short  v.  State  (Md.) 
29  L.  K.  A.  404. 
85  L.  R.  A. 


poll  tax  on  every  male  resident  over 
twenty -ooe  years  of  age  is  rendered  unconstitu- 
tional  for  lack  of  uniformity  by  a  pro\i8ion  that 
such  tax  shall  not  be  required  to  be  paid  by  one 
who  voted  at  the  flreneral  city  election  for  that 
year. 

(December  28, 1806.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jackson  County  in 
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favor  of  plaintiff  in  an  action  brought  to  col- 
lect a  poll  tax.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  A.  M.  Allen  and  J.  W.  S.  Pe- 
ters, for  appellant: 

The  section  is  unconstitutional  because  it  is  a 
tax  which  is  not  uniform  in  its  operation  over 
the  same  class  of  subjects. 

Mo.  Const  art.  10,  §  3;  Cooley,  Taim.  p.  172; 
8t,  Louis  V.  Spiegel,  75  Mo.  145;  Sutton  v. 
Louisville ,  5  Dana,  28;  Puitt  v.  Gaston  County 
Comrs.  94  N.  C.  709,  56  Am.  Rep.  638;  Nash- 
ville V.  Alihrop,  5  Coldw.  555;  Cooley,  Const. 
Lim.  p.  607. 

It  is  unconstitutional  because  it  is  an  unwar- 
rantable discrimination;  it  makes  an  arbitrary 
classification  with  respect  to  the  subjects  over 
which  it  operates,  based  upon  no  reason  sug- 
gested by  a  difference  in  the  situation  or  cir- 
cumstances disclosing  the  necessity  or  propri- 
ety of  aoy  different  legislation  in  respect  to 
them;  it  is  a  special  law  in  its  effect  and  operas 
tion. 

Mo.  Const,  art.  4,  g  53;  Cooley,  Const.  Lim. 
p.  891;  8taU,  Lionherger,  v.  Toile,  71  Mo.  645; 
State,  Harris,  v.  Herrmann,  75  Mo.  345;  State, 
Board  of  Managers,  v.  Jackson  County  Ct.  89 
Mo.  237;  State,  M'Cue,  v.  Ramsey  County 
Sheriff,  48  Minn.  286;  Smith  v.  McDermott,  93 
Cal.  421;  Brooks  v.  Hyde,  37  Cal.  366;  Utsey  v. 
Hiott,  80  8.  C.  360;  State,  Closson,  v.  Trenton 
Board  of  License  d  Ejccise,  48  N.  J.  L.  438; 
Earle  v.  San  Francisco  Bd,  of  Edu.  56  Cal. 
489;  Desmond  v.  Dunn,  Id.  242. 

The  right  to  refrain  from  voting  is  a  part  of 
the  right  of  suffrage,  ai^  granted  by  the  Consti- 
tution. 

Mo.  Const,  art.  2,  §  9,  art.  8,  §4. 

It  is  unconstitutioDal  because  it  is  in  effect  a 
regulation  of  the  elective  franchise  which  is 
not  uniform,  nor  reasonable,  nor  impartial, 
and  because  it  is  a  regulation  not  touching  the 
time,  place,  or  mode  of  exercising  this  fran- 
chise, but  affecting  the  franchise  itself. 

Cooley,  Const.  Lim.  p.  620;  Blair  v.  Ridgely, 
41  Mo.  70,  97  Am.  Dec.  248;  1  Madison.  Writ- 
ings, 178;  3  Hist,  of  Republic  (Alex.  Hamil- 
ton) 24;  Monroe  v.  Collins,  17  Ohio  St.  666; 
Capen  v.  Foster,  12  Pick.  485,  23  Am.  Dec. 
632;  StaU  v.  Adam^,  2  Stew.  (Ala.)  239;  Page 
V.  Allen,  58  Pa.  347,  98  Am.  Dec.  272;  People, 
Grinnell,  v.  Hoffman,  116  111.  587,  56  Am. 
Rep.  793;  Patterson  v.  Borlotc,  60  Pa.  54;  Da- 
vis V.  Haverhill  School  Dist.  44  N.  H.  398; 
Rison  V.  Farr,  24  Ark.  161,  87  Am.  Dec.  52; 
StaU  V.  Williams,  5  Wis.  308;  Davies  v.  Mc- 
Keeby,  6  Nev.  869;  McCafferty  v.  Gtiyer,  59 
Pa.l09;  Thompson  Y.Ewing,!  Brewst.(Pa.)108. 

Since  the  statute  imposes  a  tax  upon  the  cit- 
izen, it  should  have  no  favors  shown  it  and 
should  not  be  sustained  upon  any  vague  or 
doubtful  interpretation. 

Sutherland,  Stat.  Constr.  §§  862,  365;  End- 
lich.  Interpretation  of  Statutes,  §  352;  Dean  v. 
Charlton,  27  Wis.  522:  Potcers  v.  Barney,  5 
Blatchf.  202;  United  States  v.  Wigglesioorth,  2 
Story,  869;  United  States  v.  Watts,  1  Bond, 
580;  Vick^urg  <fc  M.  R.  Co.  v.  State,  62  Miss. 
105;  Savannah  v.  Hartridge,  8  Ga.  28;  Cro^y 
V.  Brown,  60  Barb.  548;  Shawnee  County 
Comrs.  V.  Carter,  2  Kan.  115;  Bensley  v.  Moun- 
tain Lake  Water  Co.  13  Cal.  306,  78  Am.  Dec. 
575;  Seioall  v.  Jones,  9  Pick.  412.  | 
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It  is  a  peculiar  piece  of  le^slation;  peculiar- 
ities  in  legislation  require  critical  investigation 
before  approval. 

Pagev.  Allen,  58  Pa.  353,  98  Am.  Dec.  272. 

Mr.  C.  O.  Tichenor,  also  for  appellant: 

The  great  privilege  of  the  elective  franchise, 
so  highly  prized  and  so  often  sought  for  in 
vain,  with  the  sacrifice  of  propertv  and  life, 
ought  not,  under  the  law.  to  be  (fegraded  in 
this  way.  Under  the  charter,  a  failure  to  vote 
is  put  on  the  same  plane  as  a  failure  to  take 
out  a  license  for  a  dog  or  for  a  saloon. 

The  word  "liberty,^*  as  used  in  these  consti- 
tutional declarations,  means  more  than  free- 
dom of  locomotion. 

State  V.  Loomis,  115  Mo.  313,  21  L.  R.  A. 
789. 

There  are  certain  fundamental  rights  of 
every  citizen  which  are  recognized  in  the  or- 
ganic law  of  all  our  free  American  states. 

Com,  V.  Perry,  155  Mass.  121,  14  L.  R.  A. 
325. 

The  courts  are  not  bound  by  mere  forms» 
nor  are  they  to  be  misled  by  mere  pretenses. 
They  are  at  liberty — indeed,  are  under  a 
solemn  duty— to  look  at  the  substance  of 
things,  whenever  they  enter  upon  inquiry 
whether  the  legislature  has  transcended  the  lim- 
its of  its  authority.  If,  therefore,  a  statute  pur- 
porting to  have  been  enacted  to  protect  the 
public  health,  the  public  morals,  or  the  public 
safety,  has  no  real  or  substantial  relation  to 
those  objects,  or  is  a  palpable  invasion  of  rights 
secured  by  the  fundamental  law,  it  is  the  duty 
of  the  courts  to  so  adjudge,  and  thereby  give 
effect  to  the  Constitution. 

Mugler  v.  Kansas,  123  U.  S.  661,  31  L.  ed. 
210;  Braceville  Coal  Co,  v.  People.  147  111.  66, 
22  L.  R.  A.  340;  People  v.  Gillson,  109  N.  Y. 
398;  Boyd  v.  United  States,  116  U.  8.  635.  2» 
L.  ed.  752. 

The  provisions  of  the  Constitution  shonld 
receive  a  beneficent  and  liberal  interpretation,, 
where  the  fundamental  rights  of  the  citizen 
are  concerned. 

Wynehamer  v.  People,  13  N.  Y.  398;  God- 
fiharles  v.  Wigeman,  113  Pa.  437;  Re  Jacobs,  98 
N.  Y.  114,  50  Am.  Rep.  636. 

Questions  of  power  do  not  depend  on  the 
degree  to  which  it  may  be  exercised.  If  it 
may  be  exercised  at  all,  it  must  be  exercised 
at  the  will  of  those  in  whose  hands  it  is  placed. 

Brown  v.  Maryland,  25  U.  S.  12  Wheat.  419, 
6  L.  ed.  678. 

Messrs.  H.  C.  McDou|^al,  F.  F.  Roselle* 
and  O.  H.  Dean,  for  respondent: 

Capitation  or  poll  taxes  have  been  employed 
from  the  earliest  day  as  a  means  for  providing 
public  revenues,  not  only  in  this  country  and 
England,  but  in  other  countries. 

This  form  of  taxation  was  known  to  the 
early  Romans. 

Gibbons,  Decline  and  Fall  of  the  Roman 
Empire,  chap.  17;  Glasgow  v.  Rowse,  43  Mo. 
479;  Tipton  v.  Norman,  72  Mo.  880;  Eyerman 
V.  Blak^ley,  78  Mo.  146. 

Poll  taxes  have  been  most  usually  levied  for 
the  construction  or  keeping  in  repair  public 
roads  or  bridges  in  the  country,  or  streets  or 
other  highways  in  the  city.  And  when  im- 
posed for  such  purposes  sometimes,  although 
not  always,  the  party  assessed  is  allowed  to 
commute  his  tax  by  working  a  certain  num- 
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})er  of  days  on  such  public  highways.  But 
they  are  imposed  for  other  purposes;  for  pub- 
lic schools  and  maiDtaiaing  militia. 
^  2  Dill.  Mun.  Corp.  §§  682,  762,  note,  792; 
Chew  V.  Birmingham,  1  Grant,  Cas.  488;  Brook- 
lyn V.  Breslin,  57  N.  Y.  591.  See  Bennett  v. 
Birmingham,  81  Pa.  15. 

A  poll  tax  may  be  levied  on  an  alien  who  is 
an  inhabitant  of  the  state. 

Kuntz  V.  Davidson  County^  6  Lea,  65;  Shaver 
V.  Robinson,  59  Ala.  195;  Armstrong  v.  Cole- 
man, 99  Pa.  6. 

The  legislature  may  constitutionally  provide 
that  the  poll  tax  of  any  year  shall  be  applied 
to  the  payment  of  past-due  school  claims 
against  the  county. 

Stats,  Dunton,  v.  Col>b,  8  S.  C.  N.  S.  128;  1 
Desty.  Taxn. 

The  grant  in  the  charter  of  a  city  of  a  power 
to  require  road  labor  from  all  male  residents 
between  certain  ages  is  not  an  infringement  of 
the  provisions  of  the  state  Constitution. 

2  Dill.  Mun.  Corp.  §  762;  Sawyer  v.  Alton, 

4  111.  180;  Tipton  v.  Norman,  72  Mo.  880. 
The  legislature  may  authorize  the  levy  of  a 

poll  tax  by  municipal  corporations,  and  may 
•exempt  the  members  of  fire  companies  from 
thepayment  of  such  tax. 

Faribault  v.  Misener,  20  Minn.  896;  Tiede- 
man,  Mun.  Corp.  §  260a. 

Any  tax  law  will  be  understood  to  require 
money  when  a  different  intent  is  not  expressed. 

Amenta  Overseers  of  Poor  v.  Stanford  Over- 
^ers  of  Poor,  6  Johns.  92;  Bryan  v.  Sundberg, 

5  Tex.  418;  Judd  v.  Driver,  1  Kan.  455. 

But  if  the  condition  of  any  state,  in  the 
Judgment  of  its  legislature,  shall  require  the 
x^ollection  of  taxes  in  kind,  that  is  to  say  by 
the  delivery  to  the  proper  officers  of  a  certain 
proportion  of  products  or  in  gold  or  silver  bul- 
lion, or  anything  different  from  the  legal-ten- 
der currency  of  the  country,  the  right  to  make 
the  requirement  is  unquestionable. 

Lane  County  v.  Oregon,  74  U.  8.  7  Wall.  71, 
19  L.  ed.  101;  2  Rives,  Life  of  Madison.  146. 

An  early  tax  by  the  French  government  in 
•Canada  was  a  certain  proportion  of  all  beaver 
skins  and  moose  hides. 

Parkman's  Old  Regime,  802. 

The  meaning  of  the  law  is  beyond  doubt. 
It  provides  simply  a  method  of  raising  a  fund 
for  sanitary  purposes.  It  was  perfectly  law- 
ful to  do  this. 

One  of  the  great  evils  resulting  from  the 
present  condition  of  things  is  the  mfinite  dis- 
like of  the  quiet,  decent,  and  self -respecting 
•element  in  our  cities  to  participate  in  munici- 
pal affairs. 

Lieber,  Political  Ethics,  2d  ed.  280. 

Among  the  earliest  colonies  the  citizen  was 
Tequired  under  the  penalty  of  fines  to  attend 
the  town  meetings,  and  not  to  depart  there- 
from without  leave. 

In  our  enlightened  times  instead  of  punish- 
ing him  for  his  failure  to  discharge  a  public 
duty  we  reward  him  by  releasing  him  from  a 
poll  tax  imposed  for  the  preservation  of  the 
public  health. 

John  Stuart  Mill,  Representative  €k)vern- 
ment. 

If  the  candidates  nominated  by  any  conven- 
tion, committee,  or  by  public  call,  are  not  sat- 
isfactory to  the  voter,  he  is  not  required  to  vote 
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for  them  or  any  of  them..  He  can  select 
whomsoever  he  pleases  to  vote  for.  He  is  not 
restricted  in  his  choice. 

Botcers  v.  Smith,  111  Mo.  45,  16  L.  R.  A. 
754. 

The  obligation  rests  upon  a  citizen  to  accept 
a  public  office  when  elected  thereto. 

Edwards  v.  United  States,  103  U.  S.  471, 
473,  26  L.  ed.  314,  815.  See  1  Kyd,  Corp. 
chap.  8.  §  4:  Willcock,  Corp.  pp.  129,  288, 
239;  Grant,  Corp.  pp.  221,  228,  268;  1  Dill. 
Mun.  Corp.  §  168;  King  v.  Bower,  1  Bam. 
&  C.  585;  Rex  v.  Burder,  4  T.  R.  778;  Rex 
V.  Lone,  2  Strange,  920;  Rex  v.  Jones,  Id.  1146; 
Hoke  V.  Henderson,  4  Dev.  L.  1,  25  Am. 
Dec.  677;  Van  Orsdall  v.  Hazard,  3  Hill,  248; 
StaU,  Reeves,  v.  Ferguson,  81  N.  J.  L.  107; 
People  y.  Williams,  145  111.  573;  King  and  Queen 
V.  Larwood,  4  Mod.  *270;  London  v.  Vanacker, 
1  Ld.  Raym.  496;  King  v.  Raines,  3  Salk.  162. 

About  the  beginning  of  the  eighteenth  cen- 
tury the  English  courts  adopted  mandamus  as 
an  appropriate  remedy  in  such  cases,  as  it 
would  seem,  and  the  practice  has  been  since 
followed. 

Queen  v.  Hungerford,  decided  in  1708.  11 
Mod.  142;  King  v.  Bower,  supra;  King  y.  Bed- 
f&rd,  1  East,  79;  King  v.  Fowey,  2  Bam.  A  C. 
584;  Cla/rke  v.  Bishop  Sarum,  2  Strange.  1082; 
Barber  Surgeons  v.  Pelson,  2  Lev.  252;  Re  Vint- 
ners Co.  V.  Passey,  1  Burr.  285;  Rex  v.  Gros- 
venor,  1  Wils.  18;  King  v.  Whitwell,  5  T.  R  86; 
Rex  V.  Leyland,  8  Maule  &  S.  184;  Grant/ 
Corp.  280;  Willcock,  Corp.  128;  Mechem, 
Pub.  Off.  §  248;  High,  Extr.  Legal  Rem.  §884; 
Shortt,  Information,  824-328;  Tapping,  Man- 
damus, 189. 

If  to  refuse  the  office  is  a  common-law  of- 
fense, and  punishable  as  such,  a  legal  dutv  at- 
taches to  the  person  to  take  upon  himself  the 
office,  which  may  now  be  enforced  by  man- 
damus. 

Rex  and  Reg.  v.  Larwood,  1  Salk.  168. 

Brace*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

By  §  39  of  article  17  of  the  charter  of  Kansas 
City  it  is  provided  that  * 'every  male  person 
over  the  age  of  twenty-one  years  who  shall  be 
a  resident  of  Kansas  City  shall  be  assessed  for 
each  year  in  which  a  general  election  is  held  a 
poll  tax  of  $2.50.  which  shall  be  collected  and 
paid  in  the  same  manner  as  anv  other  personal 
tax;  provided,  however,  that  if  the  person  so 
assessed  shall  vote  at  the  general  city  election 
held  in  the  year  for  which  such  tax  is  levied, 
and  shall  receive  a  certificate  from  the  recorder 
of  voters  that  he  has  voted  at  such  election,  or 
shall  otherwise  establish  in  such  manner  as 
may  be  provided  by  ordinance  that  he  has  so 
voted,  such  certificate  or  proof  shall  operate  to 
extinguish  such  tax  for  such  year;  but  a  fail- 
ure to  pay  such  tax  shall  not  disqualify  any 
person  from  voting.  The  first  assessment  of 
such  poll  tax  shall  DC  made  for  the  year  1890. 
All  moneys  collected  under  this  section  shtdl 
be  used  for  sanitary  purposes."  This  is  ah  ap- 
peal from  a  Judgment  of  the  circuit  court  of 
Jackson  county,  in  favor  of  plaintiff  against 
the  defendant  for  the  amount  of  the  tax  pro- 
vided for  in  this  section,  and  for  which  he  is 
liable  under  its  provisions,  if  the  section  is  a 
valid  law,  in  which  case  the  judgment  should 
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be  affirmed;  and  this  is  the  only  question  raised 
upon  the  record  herein. 

1.  It  may  be  conceded,  so  far  as  legislative 
power  is  concerned,  that  this  provision  of  the 
city  charter  has  equal  authority,  within  the 
limits  of  Kansas  City,  over  its  citizens,  as  a 
like  enactment  of  the  legislature  would  have 
over  the  citizens  of  the  state  at  large,  and  that 
it  ought  to  be  upheld  unless  in  conflict  with 
the  Constitution  of  the  United  States  or  of  this 
state.  StaU,  Kansas  City,  v.  Field,  99  Mo. 
962.  It  may  also  be  conceded  that  the  legis- 
lative authority  in  this  state  has  power  to  levy 
a  capitation  tax  subject  to  the  constitutional 
provision  that  the  same  shall  be  levied  "for 
public  purposes  only,"  and  ''shall  be  uniform 
upon  the  same  class  of  subjects  within  the  ter- 
ritorial limits  of  the  authority  levying  the  tax." 
Const,  art.  10.  §  8;  Glasaow  v.  Soicse,  43  Mo. 
479;  American  Union  Exp.  Co.  v.  St.  Joseph^ 
66  Mo.  675.  27  Am.  Rep.  882;  Tipton  v.  JVar 
man,  72  Mo.  380.  Taxes  of  this  character  in 
one  form  or  another  have  been  imposed  by 
statute  ever  since  the  organization  of  the  state 
government,  as  well  as  fefore.  1  Terr.  Laws, 
p.  84,  §§  1,  9;  2  Mo.  Laws  1825.  p.  668,  §  1; 
Hev.  Stat.  1835.  p.  529,  §§  1,  8;  Rev.  Stat. 
1845.  p.  927,  ^§  1,  3;  Rev.  Stat.  1855.  p.  1822, 
§i^  1,  5:  Gen.  Stat.  1865,  p.  95,  §§  1,  7;  Rev. 
Stat.  1879.  g§  6944.  6945,  6947;  Rev.  Stat. 
1889.  §§  7809  et  seq.    These  taxes  have  always 

,been  imposed  on  a  certain  class  only  of  the 
'citizens  of  the  state,  and  it  may  further  be  con- 
ceded that  the  constitutional  requirement  of 
uniformity  is  satisfied  whenever  all  citizens  of 
the  same  class  are  taxed  alike.  St.  Louis  v. 
Bowler,  94  Mo.  630.  Applying  these  principles 
to  the  charter  provision  in  question,  it  must 
also  be  conceded  that,  if  §  39  was  stripped  of 
its  proviso,  it  would  be  a  legitimate  expression 
of  the  taxing  power  of  the  city,  whereby  an 
equal  tax  is  levied  upon  all  citizens  of  a  cer- 
tain natural  and  well-defined  class.  This  uni- 
formity is,  however,  at  once  destroyed  by  the 
proviso  which,  in  effect,  exempts  from  the  pay- 
ment of  such  tax  every  registered  voter  of  that 
class  who  has  voted  at  the  general  city  election 
in  the  year  in  which  the  tax  is  levied,  thus  dis- 
criminating between  the  subjects  of  taxation 
in  the  same  class  in  violation  of  the  constitu- 
tional provision  quoted.  St.  Louis  v.  Spiegel, 
75  Mo.  145.  In  the  language  of  Judge  Cooley: 
"inequality  does  not  necessarily  follow  the  re- 
stricting of  a  tax  to  a  few  subjects  only,  or  to 
even  a  single  subject.  .  .  .  But  when,  for 
any  reason,  it  becomes  discriminative  between 
individuals  of  the  class  taxed,  and  selects  some 
for  an  exceptional  burden,  the  tax  is  deprived 
of  the  necessary  element  of  legal  equality  and 
becomes  inadmissible.  It  is  immaterial  on 
what  ground  the  selection  is  made,  .  .  . 
for  if  the  principle  of  selection  be  once  admit- 
ted, limits  cannot  be  set  to  it,  and  it  may  be 
made  use  of  for  the  purposes  of  oppression  or 
even  of  punishment."  Cooley,  Taxn.  2d  ed. 
pp.  169,  170. 

2.  The  section  in  question  is  an  apt  illustra- 
tion of  the  manner  in  which  such  a  principle 
of  selection  may  be  used  for  the  purpose  of 
punishment,  under  the  guise  of  a  tax  for  "pub- 
lic purposes,"  for  no  one  can  read  this  charter 
provision  as  a  whole  without  coming  to  the 
conclusion  that  its  purpose  is  to  impose  a 
85L.  R.  A. 


penalty  upon  the  voters  of  Kansas  City  for  not 
voting,  rather  than  for  the  purpose  of  raising 
revenue  to  maintain  a  necessary  function  of  the 
city  government.  In  fact,  the  greater  part  of 
the  argument  of  the  learned  counsel  for  the 
respondent  is  directed  to  the  maintenanoe  of 
the  proposition  that,  to  require  a  citizen  to  vote 
under  penaltv  is  a  legitimate  exercise  of  legis- 
lative authority  in  this  state.  In  support  of 
this  proposition  our  attention  has  been  called 
to  the  important  character  of  the  high  trust 
committed  to  the  voter,  and  the  necessity  of 
its  discharge  to  the  public  welfare,  and  hence 
a  duty  to  vote  is  deduced  upon  the  part  of  all 
those  on  whom  the  right  is  conferreid,  which, 
it  is  argued,  ought  to  be  enforced  by  com- 
pulsory legislation.  In  support  of  this  argu- 
ment we  are  cited  to  the  views  expressed  by 
John  Stuart  Mill  in  his  work  on  Representa- 
tive Government,  by  Hon.  Benjamin  Butler, 
late  governor  of  Massachusetts,  and  by  Senator 
Hill,  late  governor  of  New  York,  respectively, 
in  their  messages  to  the  general  assemblies  of 
those  states;  to  the  views  expressed  by  Fred- 
erick William  HoUsin  Annals  of  the  American 
Academy  of  Political  and  Social  Science  for 
April.  1891.  and  by  the  learned  Jud^  wha 
tried  this  case  below,  in  his  opinion  pnnted  in 
the  brief  of  counsel  for  respondent.  The 
whole  force  of  the  argument  in  these  interestr 
ing  and  instructive  papers  is  spent  in  the  con- 
cession that  by  them  the  exercise  of  the  elec- 
tive franchise  is  established  to  be  a  duty,  as 
well  as  a  right  or  privilege,— a  concession 
which,  for  the  purposes  of  this  case,  may  be 
made,  and  yet  the  main  proposition  remains 
unestablished:  i.  e.  that  it  is  such  a  dut^  as 
may  be  enforced  by  compulsory  legislation. 
The  law  is  not  always  what  it  ought  to  be  ac- 
cording to  the  views  of  many  learned,  thought- 
ful, and  experienced  publicists.  It  is  not 
every  duty  which  a  citizen  in  a  republican  gov- 
ernment may  owe  to  his  fellow  citizen  and  Xx> 
his  government  that  he  can  be  constrained  to 
perform.  For  the  performance  of  many  of 
these  duties  reliance  must  be  placed  only 
on  the  enlightened  conscience  of  intelligeut 
and  patriotic  freemen;  for  it  is  never  to  be  for- 
gotten that,  while  the  citizens  of  this  great  re- 
public are  the  subjects  of  government,  whose 
duties  as  such  may  be  enforced  by  the  sover- 
eign will,  as  expressed  in  the  law  of  the  land, 
they  are  also  its  sovereign;  a  sovereign,  it  is 
true,  having  but  a  single  sovereign  power, — 
the  power  of  the  ballot, — by  the  exercise  of 
which,  however,  all  other  governmental  pow- 
ers and  duties  are  created,  and  to  which  thejr 
are  subordinate;  and  in  the  exercise  of  which 
alone  does  the  citizen  find  his  prerogative  of 
sovereignty  in  the  normal  operations  of  a  rep- 
resentative republican  govemdlent.  It  detracts 
nothing  from  the  dignity  and  character  of  this 
power  that  in  this  state,  under  its  organic  law, 
the  power  is  limited  to  a  certain  class  of  its 
citizens,  and  the  mode  and  manner  of  its  exer- 
cise in  pursuance  thereof  is  regulated  by  law. 
The  power  is  a  sovereign  power,  and  in  the 
exercise  of  it  the  citizen  who  possesses  it  acts 
as  a  sovereign;  and,  standing  in  the  relation  of 
a  sovereign  to  such  power,  he  must  have  the 
supreme  and  independent  right  of  a  sovereign 
to  exercise  it  or  not,  else  it  ceases  to  be  a  sov- 
ereign right.    That  it  is  not  within  the  power 
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of  any  legislative  autbority,  national  or  state, 
to  compel  the  citizen  to  exercise  this  sover- 
eign right,  seems  to  have  been  the  common 
understanding  of  our  people  from  the  be^n- 
ning  of  our  national  existence^  for,  not  with- 
•  standing  the  diligent  research  of  counsel  for 
respondent,  and  our  own  investigatioDS  in  that 
direction,  no  other  legislative  enactment  of 
the  character  of  the  one  in  hand  has  been, 
nor  do  we  believe  can  be,  found.  The  mu- 
nicipality of  Kansas  City  in  this  enactment 
seems  to  have  been  the  pioneer  and  sole  ad- 
venturer into  this  field  of  legislation  in  this 
country  since  the  Revolution.  The  only  pre- 
cedents for  it,  to  which  we  have  been  cited, 
are  to  be  found  in  the  legislation  of  some  of  the 
colonies  at  periods  when  they  derived  their 
legislative  authority  from  the  Crown  and  Par- 
liament of  England.  The  rights  of  the  citizens 
of  those  colonies  were  then  simply  those  of 
subjects;  their  duty  to  obey  the  sovereign  man- 
dates in  the  exercise  of  the  elective  franchise, 
the  same  as  in  all  other  matters, — a  condition 
so  intolerable  to  our  forefathers  that  they 
thought  the  sacrifices  of  a  war  of  seven  years 
not  too  great  a  price  to  pay  for  emancipation 
from  its  thraldom,  and  for  the  proud  privilege 
of  becoming  sovereigns  of  a  government  of 
their  own  creation,  of  which,  at  the  same 
time,  they  became  the  willing  subjects.  Such 
legislation,  having  for  its  source  monarchical 
power,  cannot  be  invoked  as  a  precedent  for 
legislation  in  a  government  created  to  perpet- 
uate the  principle  of  popular  sovereignty.  It 
subverts  the  principle,  and  eliminates  from 
our  form  of  government  the  idea  of  sover- 
eignty of  the  citizen,  for,  as  said  before,  if 
suffrage  is  a  sovereign  right  of  the  citizeo,  he 
must  be  as  free,  according  to  the  dictates  of 
his  own  untrammeled  will  and  conscience,  not 
to  exercise  it  as  to  exercise  it  on  any  particular 
occasion;  otherwise  the  right  is  not  sovereign. 
As  no  precedent  for  such  legislation  can  be 
found  in  the  history  of  the  government,  of 
course  no  adjudicated  case  can  be  found  di- 
rectly supporting  it;  but  we  are  cited  to  a  class 
of  cases  in  which  it  is  held  that  a  citizen 
elected  to  a  public  ofilce  may  be  compelled  to 
qualify  therefor,  and  enter  upon  the  dis- 
charge of  its  duties;  which,  it  is  contended, 
does,  by  way  of  analogy,  support  it.  It  is 
seen  at  once,  however,  that  the  analogy  fails 
\vhen  we  consider  that  the  duty  of  a  citizen 
elected  by  the  sovereign  will  to  an  office  created 
by  the  sovereign  power  is  the  duty  of  a  sub- 
ject, while  the  duty  in  question  here  is  the 
duty  of  the  sovereign  himself.  Of  like  char- 
acter with  the  former  is  also  the  duty  of  the 
citizen  when  he  is  called  on  to  bear  arms, 
serve  on  juries,  etc.;  by  no  such  duties  as  these 
can  the  duty  of  a  citizen  as  an  elector  be 
measured.  The  right  of  suffrage  is  the  basis 
upon  which  the  whole  superstructure  of  our 
government  rests.  The  right  to  exercise  it 
85  L.  R.  A. 


when  once  conferred  must  be  supreme  and  in- 
dependent, and  the  offices  of  the  departments 
of  government  created  by  it  must  be  confined 
to  providing  ways  and  means  simply  for  its 
orderly  exercise.  In  our  organic  law  it  i& 
conferred  upon  a  certain  class  of  the  citizena 
of  the  state,  and  the  way  and  mode  of  its  exer- 
cise in  an  orderly  manner  provided  for.  Mo. 
Const,  art,  8.  Further  control  than  this  over 
the  right  neither  this  nor  any  other  state  of  the 
Union  bas,so  far  as  we  are  ad vised.ever  attempt- 
ed to  exercise.  On  the  contrary,  in  the  spirit 
of  the  construction  we  have  placed  upon  this 
right,  our  organic  act  in  another  article  de- 
clares that  '*no  power,  civil  or  military,  shall 
at  any  time  interfere  to  prevent  the  free  exer- 
cise of  the  right  of  suffrajB:e."  Mo.  Const, 
art.  2,  g  9.  How  can  a  citizen  be  said  to  en- 
joy the  free  exercise  of  the  right  of  suffrage, 
who  is  constrained  to  such  exercise,  whether 
he  will  or  not.  by  a  penalty?  In  whatever 
light  we  view  this  charter  provision,  whether 
as  imposing  a  tax  upon  each  male  resident  of 
Kansas  City  over  the  age  of  twenty-one  years, 
who  does  not  vote  whether  he  can  or  not,  or  as 
a  penalty  imposed  upon  those  that  do  not  vote 
who  can,  it  is  obnoxious  to  the  provisions  of 
the  organic  law  which  secures  to  every  citizen 
protection  against  partial  and  discriminative 
taxation,  and  against  invasion  of  his  sovereign 
right  of  suffrage;  and  must  be  held  to  be  void,, 
and  of  no  effect. 

3.  Before  closing  the  opinion,  however,  it 
may  be  well  to  notice  another  point  made  by 
counsel  for  respondent,  in  which  the  discrim- 
inative character  of  this  legislation,  regarded 
as  a  statute  imposing  a  tax,  is  sought  to  be 
avoided  by  comparing  the  provision  made  for 
the  payment  of  the  tax  by  voting  to  the  ex- 
emption (sometimes  provided,  by  Taws  which 
have  been  upheld)  from  a  general  poll  tax  of 
those  who  perform  public  service  in  a  volun- 
tary fire  department,  or  by  working  the  public 
highway,  etc.  But  these  are  not  strictly  ex- 
emptions. Taxes  may  be  levied  in  money  or 
in  services  having  a  money  value  to  the  public, 
and  he  who  pays  in  money  does  not  neces- 
sarily have  to  pay  more  or  less  than  he  who 
pays  in  service,  and  vice  versa;  and  it  is  upon 
this  principle  that  these  laws  have  been  up- 
held. But  who  can  estimate  the  money  value 
to  the  public  of  a  vote?  It  is  degrading  to  the 
franchise  to  associate  it  with  such  an  idea. 
It  is  not  service  at  all,  but  an  act  of  sover- 
eignty above  money  and  above  price.  The 
ballot  of  the  humblest  voter  in  the  land  may 
mold  the  destiny  of  the  nation  for  ages.  Who 
can  say  it  will  be  for  weal  or  woe  to  the  re- 
public? Who,  that  it  is  better  that  he  should 
cast  or  withhold  it?  Who  dares  to  put  a  price 
upon  it? 

The  judgment  of  the  Circuit  Cmirt  is  reversed^ 

All  concur. 
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*l.  The  elause  **When  the  Bame  shall 
have  been  authorised  by  a  rote  of  the 
people,"  contained  in  subdlv.  21, 6  67,  art.  1,  ohap. 
18a,  Ck)mp.  Stat.  1895,  under  beading  "Cities  of  the 
First  Class,''  means  "authorized  by  a  majority  of 
the  voters  of  the  city." 

:8.  A  proposition  to  authorise  the  issu- 
ance of  ftindini^  bonds  was  submitted 
to  the  electors  of  a  city  pursuant  to  the  provi- 
slons  of  such  section  of  the  statutes  at  the  same 
tune  and  place  as  the  general  city  election.  HeUU 
under  the  facts  shown,  to  be  but  one  election; 
that  the  presumption  is  that  all  the  electors  voted 
at  such  election,  and  the  proposition  to  work  its 
adoption  must  have  received  a  majority  of  all 
the  votes  cast  at  such  election. 

(February  16, 1897.) 

APPEAL  by  defendant  Stephenson  from  a 
judgment  of  the  District  Court  for  Lan- 
caster County  in  favor  of  plaintiffs  in  an  ac- 
tion brought  to  restrain  the  execution  of  cer- 
tain bonds.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lambertson  ft  Hall»  for  appel- 
lant: 

The  making  of  said  bonds  ''payable  in 
United  States  gold  coin,  government  standard 
of  present  weight  and  fineness,  or  its  equiva- 
lent/' is  a  matter  within  the  discretionary  pow- 
ers of  the  municipal  authorities. 

The  bonds  in  controversy  are  payable  in 
gold  coin,  and  gold  coin  is  "lawful  money  of 
the  United  States,''  therefore  the  bonds  are 
payable  in  'iawful  money  of  the  United 
States." 

Woodruff  V.  Mississippi,  162  U.  S.  291,  40 
L.  ed.  978;  Moore  v.  Walla  Walla,  60  Fed. 
Rep.  961. 

In  a  charter  granting  authority  to  a  munici- 
pality to  issue  refunding  bonds  the  riirht  to 
make  them  payable  in  gold  coin  of  the  United 
Btates  exists,  unless  the^  charter  expressly  pro- 
liibits  it  or  in  some  way  designates  and  speci- 
^es  in  what  kind  of  money  the  bonds  shsul  be 
made  payable. 

Farson  v.  Louisville  Sinking  Fund  Comrs. 
97  Ky.  119;  Judson  v.  Bessemer,  87  Ala.  240,  4 
L.  R.  A.  742;  Heilbron  v.  Cuthbert,  96  Ga.  812: 
Ashley  v.  Presque  Isle  County  Supers.  16  U.  S. 
App.  656,  60  Fed.  Rep.  55;  Moore  v.  Walla 
WaUa,  supra;  Smith  v.  Newbern,  70  N.  C.  14, 
16  Am.  Rep.  766;  Paekwood  v.  Kittitas  County, 
15  Wash.  88,  88  L.  R.  A.  678;  University  of 
Alabama  v.  Moody,  62  Ala.  889. 

A  grant  of  power  to  a  municipal  corporation 
to  issue  bonds  without  any  limitation  as  to  the 
kind  of  money  in  which  they  shall  be  payable 
confers  authority  to  make  them  payable  in 
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gold  coin  of  the  United  States  of  the  present 
standard  of  weight  and  fineness. 

Skinner  v.  Santa  Bosa,  107  Cal.  454,  29  L. 
R.  A.  520;  Young  v.  Montgomery  dt  E.  R. 
Co,  2  Woods,  606. 

Messrs.  Boehmer  ft  Rununons  and  A. 
S.  TibbetSy  for  appellees: 

A  proposition  submitted  to  the  voters  of  a 
municipality  at  a  general  election  must  receive 
a  majority  of  the  votes  cast  at  such  election  in 
its  favor,  in  order  to  be  carried.  As  this  bond 
proposition  failed  to  receive  a  majority  of  the 
votes  cast  at  the  election,  April  8,  1894,  it  did 
not  carry,  and  hence  all  subsequent  acts  of  the 
council  relative  thereto  are  void. 

State,  Mann,  v.  Anderson,  26  Neb.  517; 
State,  Omaha  dt  S.  0,  Street  R,  Co.,  v.  Beehel, 
22  Neb.  158;  State,  Board  of  Edu.,  v.  Benton, 
29  Neb.  469;  Douglas  County  y,  KeUer,  43  Neb. 
644. 

The  bonds  do  not  conform  to  the  provisions 
contained  in  and  granted  by  the  election,  if 
issued  with  a  gold  clause,  it  is  reasonable  to 
presume  that  if  the  proposition  submitted  to  the 
voters  had  contained  the  provision  that  the 
bonds  were  payable  in  gold  only,  the  result  of 
the  election  would  be  quite  different. 

Skinner  v.  Santa  Rosa,  107  Cal.  464. 29  L.  R 
A.  519. 

Municipal  corporations  have  no  power  or 
authority,  except  the  same  be  granted  by 
statute. 

State,  Ransom,  v.  Irey,  42  Neb.  186. 

Under  this  rule  there  is  no  ground  for  the 
contention  that  the  city  had  implied  authority 
to  issue  bonds  payable  in  gold  coin,  for  the  is- 
suing of  such  a  bond  is  not  inherently  a  right 
of  the  city,  and  it  is  not  necessary  for  the 
maintenance  of  the  city. 

Rodgers  v.  Independent  School  Diet,  (Iowa)  69 
N.  W.  544;  Cook  v.  Beatnce,  82  Neb.  80;  Ful- 
lerion  v.  Lincoln  School  Dist,  41  Neb.  598. 

Bv  restricting  the  payment  of  the  bonds  to 
gola  coin,  to  the  exclusion  of  other  lawful 
money  of  the  United  States,  the  taxpayers  of 
the  city  are  deprived  of  an  option  of  payment 
that  is'  of  value,  and  which  cannot  be  taken 
from  them  without  their  consent. 

Essex  Go.  v.  Pacific  Mills,  14  Allen,  889. 

Harrison,  J.,  delivered  the  opinion  of  the 
court: 

The  appellees  herein,  in  their  character  as 
residents  and  taxpayers  of  the  city  of  Lincoln, 
instituted  this  action  in  the  district  court  of 
liancaster  oounty,  to  restrain  or  enjoin  the  ex- 
ecution and  delivenr  by  the  city,  the  mayor  and 
city  council  thereof,  of  certain  fundine  bonds 
in  the  aggregate  sum  of  $584,500,  to  Elmer  £. 
Stephenson,  the  alleged  purchaser  of  such 
bonds.  Pleadings  were  filed  and  issues  joined, 
of  which  there  was  a  trial,  which  resulted  in  a 
judgment  by  which  the  execution  and  delivery 
of  the  bonds  were  perpetually  enjoined.  El- 
mer B.  Stephenson,  of  defendants  in  the  trial 
court,  has  appealed  to  this  court. 

The  proposition  of  the  issuance  of  the  bonds 
was  submitted  to  a  vote  of  the  people,  and  of 


Note.— As  to  what  constitutes  a  sufBoient  major-  I  L.  B.  A.  888;  State,  Little,  v.  Lanirlle  (N.  D.)  88  L.  B. 
Ity,  see  note  to  Lawrence  v.  IngersoU  (Tenn.)  6  L.    A.  7J88;  and  Belknap  v.  Louisville  (Ky.)  84  L.  R.  A. 
R.  A.  810:  also  People,  Wells,  v.  Berkeley  (Cal.)  28  i  2G6. 
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the  questions  at  issue  i%  the  district  court  was 
the  one.  Did  the  bond  proposition  receive  the 
requisite  number  of  votes  to  effect  its  adop- 
tion? That  it  did  not  was  asserted  bv  appel- 
lees, and  is  urged  in  the  briefs  filed  in  this  court; 
and,  on  oral  argument,  counsel  for  appellees 
especially  directed  attention  to  this  branch  of 
the  case.  The  proposition  of  the  issuance  was, 
pursuant  to  the  provisions  of  the  law,  submit- 
ted to  a  vote  of  the  electors  of  the  city.  Sub- 
division 21,  §  67,  art.  1,  chap.  13a,  p.  208. 
Comp.  Stat.  1895,  in  which  is  embodied  the 
grant  of  power  to  the  officers  of  a  municipality 
of  the  class  to  which  the  city  of  Lincoln  be- 
longed to  issue  funding  bonds,  reads  as  follows: 
•*To  provide  for  issuing  bonds  for  the  purpose 
of  funding  any  and  all  indebtedness  now  exist- 
ing or  hereafter  created  of  the  city,  now  due  or 
to  become  due,  when  the  same  shall  have  been 
authorized  by  a  vote  of  the  people;  provided 
that  the  mayor  and  council  shall  not  fund  anv 
bonded  debt  at  a  higher  rate.  Such  bonds  shall 
be  redeemable  after  ten  years  at  the  option  of 
the  city."  The  phrase  "when  the  same  shall 
have  been  authorized  by  a  vote  of  the  people"  is 
the  portion  of  the  section  with  which  we  have 
here  more  particularly  to  deal.  * 'Authorized 
by  the  vote,"  in  this  connection,  can  but  mean 
by  a  majority,  as  there  are  but  two  answers  to 
be  made  to  the  question  submitted,— an  affirm- 
ative and  a  negative;  and,  to  be  authorized,  the 
matter  of  the  proposition  must  receive  the 
greater  number  or  majority  of  the  votes.  It 
could  not  be  a  plurality,  as  might  be  when 
there  are  more  than  two  candidates  for  office, 
and  the  one  receiving  the  highest  number  of 
votes  is  elected,  but  may  not  have  received  a 
majority  of  the  votes.  The  word  "people,"  as 
used  here,  must  mean  "electors"  or  "voters." 
It  can  have  no  other  signification,  and  the  sec- 
tion in  which  it  occurs  has  intelligible,  reason- 
able, and  sensible  force.  It  was  stated  in  an 
act  that  towns  and  cities  might  submit  a  prop- 
osition to  the  vote  of  the  "inhabitants."  The 
word  "inhabitants"  was  held  to  mean  "voters." 
6  Am.  i&  Eng.  Enc.  Law,  p.  446;  Walnut 
V.  Wade,  103  U.  S.  693,  26  L.  ed.  529.  The 
phrase  under  consideration  in  the  case  at  bar 
must  necessarily  be  held,  from  the  act  and 
•connection  In  which  it  appears,  to  refer  to  the 
vote  of  the  people  of  the  city  of  the  class  to 
which  the  act  is  applicable.  A  fair  reading, 
then,  of  the  phrase,  would  be  authorized  by  a 
majority  of  the  vote  of  the  electors  or  voters 
of  the  citv.  It  appears  that  an  ordinance 
was  passed  by  the  city  council  in  which  pro- 
vision was  made  for  the  submission  of  the 
proposition  of  the  issuance  of  the  funding 
bonds  to  a  vote  of  the  electors  of  the  city; 
and  we  will  here  diffress  to  say  that  the  council 
probablv  indicated  its  construction  of  the  law 
with  reference  to  the  vote  necessary  to  carry 
the  sublect  of  the  submission  in  the  ordinance, 
as  did  also  the  mayor  in  the  notice  or  proclama- 
tion published  of  the  election,  for  It  was  stated 
in  each  that,  if  the  majority  of  the  votes  cast 
at  the  election  were  favoraole  to  the  proposi- 
tion the  mayor  and  council  should  have  power 
to  issue  the  bonds.  But,  returning  again  to 
the  question  proper,  it  appeared  that,  though 
in  some  portions  of  the  ordinance  the  election 
therein  provided  was  denominated  a  "special 
•election,"  it  was  fixed  to  be  held  on  Tu^ay, 
85  L.  R.  A.  48 


the  3d  day  of  April,  1894,  which  was  the  day 
of  the  general  election  for  city  officers,  and  the 
vote  on  the  bond  proposition  was  to  be  pre- 
sided over  by  the  same  judges  and  clerks  of 
election  as  the  vote  on  officers  at  the  general 
citv  election.  The  vote  was  taken  at  the  same 
polling  places  in  the  city;  the  same  registration 
lists  were  used;  the  same  voting  booths.  In- 
deed, no  measures  were  used  which  would 
mark  the  vote  on  the  bond  proposition  as  a 
separate  election,  except  separate  ballot  boxes 
were  used,  and  probably  separate  poll  lists. 
This  last  does  not  very  clearly  appear  from  an 
inspection  of  the  evidence.  This  constituted 
but  the  one  election  when  considered  for  the 
purpose  of  determining  how  many  persons 
presented  themselves,  and  participated  as  vot- 
ers in  an  election  at  that  time  and  place.  State, 
Omaha  A  8.  0,  Street  R.  Co,,  v.  Bechel,  22 
Neb.  158. 

The  next  question  which  presents  itself  for 
consideration  and  adjudication  is  whether,  un- 
der the  provision  we  have  quoted  in  regard  to 
an  election  on  the  proposition  to  issue  funding 
bonds  held  at  the  same  time  and  place  as  the 
general  election  of  the  officers  of  the  city,  and 
practically  as  a  part  of  that  election,  to  affirm- 
atively indorse  the  proposition  required  but  a 
majority  of  the  votes  cast  for  or  against  it,  or 
did  it  require  a  majority  of  the  votes  cast  at 
the  election?  No  inherent  right  or  power  ex- 
isted in  the  ciiy  to  issue  these  or  any  other 
bonds.  To  exist,  it  must  be  conferred  by  stat- 
ute. State,  Omaha  d  R.  Valley  R.  Co.,  v. 
Babcoek,  21  Neb.  187.  If  issued,  they  created 
a  debt  which  is,  in  effect,  a  lien  upon  the  tax- 
able property  of  the  citizens  of  the  municipal- 
ity. Fullerton  v.  Lincoln  School  Dist.  41 
Neb.  601.  It  is  but  right  and  just  that  the 
provisions  of  the  law  regulating  the  procedure 
in  the  preliminaries  or  precedent  conditions  to 
be  fullilled  in  the  authorization  of  their  issu- 
ance should  be  the  subjects  of  fairly  strict  con- 
struction, and  if  a  doubt  arises  or  is  entertained 
in  any  particular,  it  should  be  resolved  in  the 
interest  or  regularity  and  fullness  of  compli- 
ance with  such  requirements.  An  application 
of  this  rule  in  the  present  instance  leads  us  to 
the  conclusion  that,  to  work  the  adoption  of 
the  proposition  submitted,  it  was  necessary 
that  a  majority  of  all  the  votes  cast  at  the  elec- 
tion be  favorable  to  it,  and  not  only  a  majority 
of  the  ballots  cast  for  or  against  the  proposition. 
It  required,  as  we  have  seen,  by  giving  to  the 
portion  of  the  section  of  the  statute  in  refer- 
ence to  the  vote  its  evident  ordinary  and  plain 
import,  a  majority  of  the  votes  of  the  electors 
of  the  city  to  authorize  the  proper  officers  to 
issue  bonds;  and  it  is  but  fair  and  reasonable 
to  take  the  highest  number  of  voters  voting  at 
the  election  on  the  selection  of  a  person  to  fill 
any  office  for  the  filling  of  which  the  election 
was  being  held,  or  for  or  against  any  proposi- 
tion regularly  submitted  and  voted  upon,  as 
constituting  the  body  of  the  electors  of  the 
city.  The  registration  lists  would  not  furnish 
a  perfect  total  o\  the  number,  as  the  body  of 
the  voters  necessarily  changes  with  the  passing 
of  the  days,  some  who  have  registered  proba- 
bly moving  away  from  the  city,  and  new  ones 
coming  in,  who  are  unregistered,  and  there 
would  also  be  the  many  others  who  do  not 
register;  and  probably  as  fair  a  test  of  the 


754 


Nebbaska  Supbeke  Court. 


Fkb^ 


cumber  of  tbe  electorfl  of  the  citj,  for  the  pur- 
pose for  which  it  is  desired  in  the  determina- 
tioD  of  tbe  question  now  uoder  consideration, 
is  to  fix  it  at  tbe  highest  number  who  voted  on 
the  selection  of  any  one  officer  or  matter  on 
which  an  expression  of  the  voters  was  taken  at 
the  then  election.  It  must  be  presumed  that 
the  framers  of  the  section  of  the  statute  by  vir- 
tue of  which  this  matter  of  the  bond  issue  was 
submitted  had  it  in  contemplation  that  all  the 
electors  would  vote  (as,  indeed,  if  possible, 
they  all  should)  and  that  a  majority  of  those 
voting  should  settle  the  question,  tilingerland 
V.  Sorton,  59  Minn.  851.  To  adopt  any  other 
construction  would  cast  it  within  the  realm  of 
doubt  and  uncertainty,  and  involve  inquiries 
whether  there  were  electors  who,  for  any  rea- 
son, had  not  appeared  at  the  polls,  and  voted; 
would,  in  fact,  lead  to  diverse,  many,  and  end- 
less questions,  invite  contests  in  elections,  and, 
in  fact,  would  seriously  cripple,  or  impede,  if 
sot  entirely  destroy,  any  intended  operation  of 
the  law.  People,  Mitchell,  v.  WarfiM,  20  111. 
160. 

In  the  case  of  People,  Wheaton,  v.  Wiant,  48 
111.  268,  the  question  to  be  decided  was  whether 
a  vote  taken  on  the  proposition  had  authorized 
a  removal  of  the  county  seat  from  one  town  to 
another.  In  tbe  law  under  the  provisions  of 
which  the  submission  was  made,  it  was  stated 
that,  if  it  should  appear  from  a  canvass  of  the 
votes  that  a  majority  of  the  legal  voters  of  the 
county  had  voted  for  the  removal  to  Wheaton, 
then  that  place  should  be  the  county  seat  of 
the  county.  The  election  was  held  at  the  same 
time  as  the  election  for  circuit  judge.  A  ma- 
jority of  the  votes  cast  on  tbe  question  of  tbe 
removal  of  the  county  seat  were  favorable 
thereto,  but  not  a  majority  of  tbe  whole  num- 
ber cast  at  the  election,  as  appeared  from  the 
poll  on  the  election  of  the  circuit  judge.  It 
was  held:  "Where  an  election  on  the  ques- 
tion of  the  removal  of  a  county  seat  happens 
to  be  held  at  the  same  time  there  is  another 
election,  as  for  a  circuit  judge,  tbe  vote  cast 
on  the  single  question  of  removal  will  not 
alone  govern  as  to  whether  a  majority  of  all 
the  legal  votes  of  the  county  were  given  in 
favor  of  removal,  but  it  must  appeal  that  a 
majority  of  all  the  votes  cast  at  that  election 
were  so  given."  And  it  was  further  said  in 
the  body  of  tbe  opinion:  "In  this  case  it  ap- 
pears that  the  majority  of  tbe  votes  cast  at  the 
election  on  the  question  were  for  removal,  but 
the  clerk's  certificate  does  not  show  that  those 
voting  in  its  favor  are  a  majority  of  the  votes 
cast  at  that  election.  ...  In  this  case,  how- 
ever, there  was,  at  the  same  time,  an  election 
held  for  circuit  judge,  which  was  a  regular 
election.  We  therefore  have,  in  this  case,  ad- 
ditional means  of  ascertaining  the  whole  num- 
ber of  voters  of  tbe  county.  If  the  return  of 
the  various  poll  books  of  tbe  county  showed  a 
larger,  number  of  votes  cast  for  circuit  judge, 
or  other  officer,  than  were  cast  for  and  against 
removal  of  tbe  county  seat,  then  that  should 
be  taken  as  the  number  of  voters  of  the 
county,  and  it  should  appear  that  a  majority 
of  the  voters  at  that  election  had  cast  their 
votes  in  favor  of  removal  before  the  county 
seat  could  be  changed.  It  is  not  the  vote  cast 
upon  that  single  question  that  is  to  govern 
where  it  occurs  at  any  other  election  held  at 
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the  same  time,  but  it  /nust  appear  that  a  m*- 
jority  of  all  the  votes  cast  at  that  election  were 
in  favor  of  removal."  State  v.  Winkeimeier^ 
35  Mo.  103;  State,  Board  of  Edu„  v.  Benton, 
29  Neb.  460;  StdMns  v.  Grand  Bapids  Suprr. 
Ct,  Judge  (Mich.)  2  Det.  L.  N.  961.  In  the 
decision  in  the  case  of  People,  Datenpori,  v. 
Brown,  11  111.  479,  in  considering  a  section  of 
the  Constitution  of  the  state  of  Elinois 
wherein  it  was  stated,  "The  general  assembly 
shall  provide  by  a  general  law  for  a  township 
organization,  under  which  any  county  tuslj 
organize  whenever  the  majority  of  the  voters 
of  such  county,  at  any  general  election,  shall 
so  determine," — it  was  ol^rved:  ' 'At  the  ensu- 
ing general  election  in  the  county  of  Wood- 
ford, one  hundred  and  fifty-three  votes  were 
given  for,  and  one  hundred  and  seven  votes 
against,  township  organization,  while  more 
than  six  hundred  votes  were  cast  in  the  county. 
The  question  arises,  on  this  state  of  case, 
whether  the  township  organization  was  legally 
adopted  hy  the  people  of  that  county.  The 
section  oi  the  Constitution  before  recited  is 
free  from  all  doubt  or  uncertainty.  The  lan- 
guage is  clear  and  explicit,  and  admits  of  but 
one  meaning.  It  does  not  mean  a  majority  of 
those  voting  on  the  question  to  be  submitted, 
but  a  majority  of  all  the  legal  voters  of  the 
county.  The  right  of  a  county  to  organize, 
under  a  law  to  be  passed  in  pursuance  of  this 
provision  of  the  Constitution,  is  made  ex- 
pressly to  depend  upon  an  affirmative  vote  of  & 
majority  of  all  the  citizens  of  the  county  enti- 
tled to  vote  on  the  question." 

We  are  fully  aware  that  there  is  a  line  of  de- 
cisions which  announce  a  doctrine  differing- 
radically  from  the  general  rule  which  we  fol- 
low in  the  present  case:  but  some  of  such  deci- 
sions have  been  considered  by  this  court,  and 
the  doctrine  disapproved,  and  a  refusal  to  fol- 
low it  expressed  {State,  Jones,  v.  Lancaster 
County  Comrs.  6  Neb.  ^1  A,  State,  Stevenson,  y. 
Bahcock,  17  Neb.  188):  and  we  now  indorse 
what  WAS  then  stated  in  this  regard.  In  our 
own  state,  in  the  case  of  State,  Jones,  ▼.  Laneas- 
ier  Coujity  Comrs.  supra,  it  appeared  that  the 
proposition  of  township  organization  had  been 
submitted  to  the  voters  of  Lancaster  county  at 
a  general  election,  and  that  a  majority  of 'the 
votes  cast  on  the  proposition  were  favorable 
thereto,  but  not  a  majority  of  all  the  votes  cast 
at  the  election.  The  decision  involved  a  con- 
struction of  §  5  of  art.  10  of  the  Constitution, 
under  which  the  proposition  was  submitted, 
which  reads  as  follows:  "Tbe  legislature 
shall  provide  by  general  law  for  township  or- 
ganization under  which  any  county  may  organ- 
ize whenever  a  majority  of  the  legal  voters  of 
such  county,  voting  at  any  general  election, 
shall  so  determine."  And  it  was  then  said  bv 
Gantt,  J.,who  wrote  the  opinion:  "I  think 
that  §  5,  art.  10.  of  the  Constitution  must  be 
construed  according  to  tbe  plain  meaning  of 
the  words  used,  and  that  Uie  langua^re  em- 
ployed therein  is  mandatory,  and  therefore,  as 
the  affirmative  vote  on  the  question  submitted 
was  less  than  a  majority  of  all  tbe  legal  voters, 
voting  at  the  general  election,  the  proposition 
to  adopt  township  organization  was  defeated." 
In  the  case  of  State  v.  Stevenson,  Babcodc, 
supra,  there  was  under  consideration  §  1  of 
art.  17  of  the  Constitution,  which  provides  for 
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the  submissioD  of  amendments  to  the  Consti- 
tution proposed  by  the  legislature,  to  a  vote  of 
the  electors  of  the  state,  and  for  publication  of 
the  proposed  amendments  for  a  prescribed 
time  *  immediately  preceding  the  next  elec- 
tion of  senators  and  representatives,  at  which 
election  the  same  shall  be  submitted  to  the 
electors  for  approval  or  rejection,  and  if  a  ma- 
jority of  the  electors  voting  at  such  election 
adopt  such  amendments,  the  same  shall  be- 
come a  part  of  this  Constitution."  In  the  opin- 
ion written  by  Maxwell,  J.,  appears  the 
following  statement  in  regard  to  the  facts: 
"It  is  agreed  by  the  parties  that  the  whole 
number  of  votes  cast  at  the  election  in  Novem- 
ber, 1884,  was  184,000  for  governor  and  other 
state  officers,  and  182,000  for  senators  and  rep- 
resentatives, and  in  favor  of  the  proposed 
amendment  51,959,  and  17,766  against  the 
same. "  It  was  held  that  the  proposed  amend- 
ment, to  be  adopted,  must  have  received  a 
majority  of  the  whole  number  of  votes  cast  at 
the  election,  and,  as  it  had  not,  it  was  not 
adopted.  For  a  decision  in  regard  to  a  similar 
provision  of  the  Constitution  of  the  state  of 
Ohio  on  the  same  subject,  see  State,  Cope,  v. 
Foraker,  46  Ohio  St.  677,  6  L.  R.  A.  422.  In 
the  case  of  State,  Omaha  d  S.  0.\Street  R,  Co., 
V.  Bec/iel,  mpra,  the  question  was  of  the  vote 
necessary  to  give  consent  to  a  street-railway 
company  to  construct  and  maintain  a  street 
railway  on  the  streets  of  Omaha.  The  propo- 
sition was  submitted  uid  voted  upon  at  the 
same  time  and  place  as  the  general  city  elec- 
tion. The  proposition  received  a  majority  of 
the  votes  cast  on  that  particular  question,  but 
not  a  majority  of  the  largest  number  of  votes 
cast  at  the  election  on  any  one  office  or  matter 
submitted,  and  hence  it  was  held  by  the  court 
not  carried.  The  submission  was  made  under 
the  following  provisions:  Section  2  of  the  ar- 
ticle of  the  Constitution  entitled  '* Miscellaneous 
Corporations,"  in  which  it  was  stated  that  the 
legislature  should  pass  no  general  law  "grant- 
ing the  right  to  construct  and  operate  a  street 
railroad  within  any  city  .  .  .  without  first  re- 
quiring the  consent  of  a  majority  of  the  elect- 
ors thereof;"  and  §  5,  art.  8  (now  7),  chap. 
22,  Comp.  Stat.,  in  which  the  requirement  in 
regard  to  the  vote  necessary  to  cany  the  ques- 
tion was:  "And  if  a  majority  of  the  votes  cast 
at  such  election  shall  be  in  favor  of,"  etc.  In 
the  case  of  State,  Mann,  v.  Anderson,  26  Neb. 
517,  the  language  of  §  30,  pt.  1,  chap.  18. 
Comp.  Stat,  wherein  it  states:  "If  it  appears 
that  two  thirds  of  the  votes  cast  are  in  favor  of 
the  proposition,"  was  held  to  require  for  the 
adoption  of  a  proposition  to  which  the  section 
had  reference,  a  number  of  votes  equal  to  two 
thirds  of  the  votes  cast  upon  any  one  question, 
or  for  all  the  candidates  for  any  one  office,  at 
the  election  at  which  the  proposition  was  sub- 
mitted. See,  for  approval  of  general  principle. 
Dovglas  County  v.  Keller,  43  Neb.  635.  And 
for  approval  of  the  doctrine  of  State,  Mann,  v. 
Anderson,  supra,  in  regard  to  the  section  of  the 
statute  therein  considered,  see  iS^/jft^rp' v.  State, 
Keller,  50  Neb.  127.  In  the  case  of  State, 
Board  of  Edu.,  v.  Benton,  29  Neb.  460,  in 
which  the  facts  in  respect  to  the  submission  of 
the  question  of  the  issuance  of  bonds  by  the 
school  district  of  the  city  of  Omaha  (a  metro-  \ 
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politan  city),  constituting  one  school  districts 
and  the  manner  of  conducting  the  election,^ 
etc.,  were  very  similar  to  the  circumstances,  in 
the  like  connection,  of  the  case  at  bar,  there 
were  two  provisions  of  the  law  applicable  to 
and  governing  the  vote  necessary  to  be  cast  to 
carry  the  proposition  under  consideration, 
worded  as  follows:  "A  majority  of  the  ballots 
polled  at  such  an  election  shall  be  for  issuing 
bonds,"  and  "the  electors  shall  sanction  the  is- 
suing of  said  bonds  in  the  manner  aforesaid." 
The  submission  was  at  the  same  time  and  place 
as  a  regular  cit^  election,  and  the  question  re- 
ceived a  majority  of  the  votes  cast  as  to  it,  but 
failed  to  receive  a  majority  of  all  the  votes 
polled  for  some  of  the  offices  to  be  filled  at  the 
regular  city  election,  and  it  was  held  "not 
sanctioned  by  the  vote  given."  The  case  of 
State,  Hocknell,  v.  i?<?p«*,  47  Neb.  417,  involved 
the  consideration  of  a  special  election  on  the 
proposition  of  removal  of  a  countv  seat.  It 
was  an  election  held  specially  for  the  purpose 
of  determining  the  one  question,  and  there  was 
no  voting  for  any  person  or  anything  more 
than  the  proposition  of  removal.  The  decision 
of  this  court  finally  hinged  on  the  determina- 
tion of  the  point  of  whether  certain  ballots 
should  be  counted  as  votes  cast  or  not.  The 
opinion  in  the  Boper  Case  has  no  bearing  on 
the  question  now  under  consideration,  except 
to  the  extent  that  it  approves  the  general  rule 
that,  when  a  proposition  of  the  nature  of  the 
one  out  of  the  vote  upon  which  the  contro- 
versy in  the  case  arose  is  submitted  at  a  gen- 
eral election,  the  highest  number  of  votes  cast 
on  any  proposition  or  for  any  candidate  is  as- 
sumed to  be  the  total  number  of  which  the 
requisite  majority  must  be  obtained. 

We  have  thus  referred  to  the  foregoing  deci- 
sions of  this  court  for  the  purpose  of  calling 
attention  to  the  fact  that  through  and  in  each 
and  every  one  of  them  there  is  the  element  or 
principle  that,  if  a  proposition  is  submitted  at 
a  general  state  or  municipal  election  under  a 
law  which  requires  for  the  adoption  of  the 
proposition  a  majority  of  all  the  votes  cast,  it 
must  receive  more  than  one  half  of  the  total 
number  of  votes  polled  at  such  election  on  any 
matter  or  the  filling  of  any  office  on  which  a 
vote  is  taken. 

The  proposition  to  issue  the  bonds  is  shown 
to  have  received  a  majority  of  the  votes  cast 
for  and  against  it,  but  not  a  majority  of  the 
votes  cast  at  the  election  at  which  it  was  sub- 
mitted; hence  was  not  adopted.  The  power  of 
the  officers  of  the  city  to  issue  the  bonds  de- 
pended on  the  authorization  of  such  action  by 
"the  vote  of  the  people,"  and  not  on  any  dec- 
laration  of  the  result  of  the  election  by  the  of- 
ficers, or  any  of  them,  or  any  other  person  or 
persons;  and,  the  authority  not  having  been 
granted  by  the  vote  taken,  they  could  not  issue 
them.  Douglas  County  v.  Keller,  43  Neb.  685; 
Stenberg  v.  State,  Keller,  50  Neb.  127. 

It  appears  that  the  bonds  had  been  prepared, 
and  contained  a  clause  that  they  should  be 
"payable  in  United  States  gold  coin,  govern- 
ment standard,  of  present  weight  and  fineness, 
or  its  equivalent,"  or  were,  as  prepared,  what 
are  commonly  known  as  "€k)ld  Bonds;"  and 
the  question  is  presented  here,  whether,  under 
a  general  authorization  for  the  issuance  of 
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bonds,  if  conferred,  the  bonds  would,  as  pre- 
pared, be  valid.  Since  the  decision  of  the 
question  we  have  heretofore  discussed  disposes 
of  the  case,  and  a  determination  of  this  one 
would  not  change  the  result,  we  deem  it  un- 


necessary at  this  time  to  consider  and  deciJe 
the  further  query. 

It  follows  that  the  judgment  of  the  Di^tnr, 
Court  M  afflrnud. 


NEW  HAMPSHIRE  SUPREME  COURT. 


WINKLE Y  and  Maddox,  Appts., 
Town  of  NEWTON. 


(4^..N.H.5.D.. 


.) 


1.  lee  stored  in  ioe  houses  ft*om  which  it 
is  to  be  taken  for  sale  when  wanted  is 
taxable  to  a  nonresident  owner  under  Gkn. 
Laws,  cbap.  64,  §  9,  providloflr  for  a  tax  on  a  '"stock 
in  trade  employed  in  any  town  owned  by  a  person 
not  resident  therein,"  although  but  a  small  por- 
tion of  it  is  to  be  sold  at  that  place  and  the  most 
of  it  is  to  be  taken  to  a  oity  in  another  state  for 
delivery  as  wanted. 

8.  Payment  of  taxes  improperly  im- 
posed in  another  state  will  not  relieve  the  owner 
of  property  from  taxation  thereon  in  the  state 
where  it  is  lawfully  taxable. 

(March  11, 1882.) 

APPEAL  by  applicants  from  the  refusal  of 
the  selectmen  of  the  Town  of  Newton  to 
abate  a  tax  which  had  been  levied  against 
property  owned  by  applicants  and  situated  in 
said  town.     Case  dUeharged. 

Applicants  resided  and  did  husiness  in  Bos- 
ton, Massachusetts.  They  owned  ice  houses 
in  the  town  of  Newton  in  which  they  had 
stored  ice.  They  returned  their  ice  for  taxation 
In  Boston.  It  was  also  assessed  for  taxation  in 
Newton,  and  they  applied  for  an  abatement  of 
the  tax  upon  the  ground  that  it  was  not  prop- 
erly taxable  in  Newton. 

Further  facts  appear  in  the  opinion. 

Messrs.  Eastman  ft  Marston  for  plain- 
tiflfs. 

Meswrs,  Frink  ft  Bachelder  for  defend- 
ant. 

Per  Curiam: 

Most  questions  relating  to  the  taxation  of 
property,  or  to  its  exemption  from  taxation, 
depend  primarily  for  their  solution  upon  the 
prevailing  constitutional  policy  of  equality 
or  inequality  in  the  division  of  the  public 
burden.  If  it  is  assumed  that  all  tax  laws 
are  iniquitous,  that  their  enforcement  is  to 
be  restricted  by  judicial  decision  within  the 
narrowest  possible  limits,  and  that  a  vigorous 
resistance  to  the  collection  of  taxes  on  all 
grounds  is  to  be  encouraged  and  supported  by 
a  resort  to  technical  and  specious  argument,  the 
result,  in  very  many  cases,  would  be  against 
the  validity  of  the  tax.    Inequality  of  taxa- 

NOTB.— For  tax  on  stock  of  a  dealer,  see  also 
Myers  v.  Baltimore  County  Comrs.  (Md.)  34  L.  R.  A. 
809;  also  Hopkins  v.  Baker  Bros.  &  Co.  (Md.)  28  L. 
R.  A.  477,  and  note, 
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tion,  resulting  from  judicial   exemptions,  c-: 
from  the  imposition  of  twofold  burdens  on  a 
part  of  the  taxpayers,  may  be  in  accordaco 
with  the  policy  of  the  law  in  some   jurisdjc 
tions,  where  the  doctrine  of  an  approximaie 
equality  of  taxation  has  not  been  developed  :< 
the  extent  that  it  has  been  in    this  state.    A 
presumption  that  no  property  is  taxable  wfaioi 
does  not  fall  within  the  literal  language  of  tbr 
statute,   when  construed  as  a    highly   pec£ 
statute  and  in  derogation  of  com  moo  risht 
may  account  for  many  apparent  failures  of 
justice,  and  for  serious  criticisms  of  Judicial 
decisions.     But  where  there  is  a  fuodamectal 
presumption  that  the  legislative  purpose  io  the 
enactment  of  tax  laws  is  that  each  citizen  shall 
bear  his  just  and  proportionate  share  of  tLe 
public  expense,  that  no  man  shall  escape  his 
part  of   the  common  burden  and    throw  it 
upon  his  neighbors,  and  that  property  of  the 
same  class  shall  not  be  exempt  from  taxatioa 
in  a  few  cases  and  not  in  all,  the  interpretation 
of  these  laws  is  not  governed  by  narrow  and 
technical  rules,  and  their  spirit  and  purpose 
may  often  be  found  to  be  broader  or   more 
limited  than  their  literal  lan^age  might  seem  to 
import.     "The  unconstitutionality  of  unequal 
taxation  is  too  plainly  declared  by  our  Consti 
tution,  and  too  well  settled  by  repeated  decisions 
made  during  the  last  fifty-three  years,  to  be 
debatable.     A  disproportional,  une(^ual  assess 
ment,    so   far   as  it   is   disproportion al    and 
unequal,  is  an  act,  not  of  taxation,  but  of  con- 
fiscatioD,  destitute  of  that  element  of  equal 
rights  which,  under  our  Constitution,  is  an 
essential  part  of  the  definition  of  law."     Boeton, 
a  d   3f.  R  Co.   V.  8taU,  60  N.  H.  87.  »4. 
"If,  then,  e(|uality  and  justice  is  the  basis  of 
all  constitutional  taxation,  a  statute  founded 
on  any  other  principle  cannot  be  upheld." 
State  V.  Ufiited  States  dk  C.  Exp,  Go.  Id.  219. 
286.     "By  New  Hampshire  law,  taxation  i$ 
not  extortion  practised  upon  the  people  by  an 
oppressor  whom  they  circumvent  by  artifice, 
and  an  astute  application  of  technical  rules  to 
his  methods  of  procedure.    It  is  a  division 
among  themselves  of  the  expense  of  their  own 
government  of  themselves, — a  division  made 
by  themselves,  through  their  own  agents,  in 
pursuance  of  their  original  contract."    Edes  v. 
Boardman,  58  N.  H.  580,  589.    There  is  a 
strong  presumption  "that  many  clauses  of  the 
statutes,  which,  taken  separately  and  literaUy, 
would  make  some  property  taxable  twice  or 
thrice,  are  not  to  be  taken  separately  and  literal- 
ly, but  are  to  be  understood  as  subjecting  the 
property  they  describe  to  single  taxation  only, 
and  as  designed,  by  their  varied  and  com- 
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preheDsive  descriptions,  to  prevent  property 
escaping  single  taxation."  Robinson  v.  Dover, 
59  N.  H.  5ai,  525.  The  decision  in  Cheshire 
County  Teleph.  Co.  v.  State,  63  N.  H.  167,  is 
based  upon  the  established  doctrine  of  the  con- 
stitutional equality  of  taxation,  and  not  upon 
a  strict  or  liieral  construction  of  statutes.  It 
is  there  said:  "By  the  strict  letter  of  the  law, 
stock  in  telegraph  companies  is  taxable  under 
Gen.  Laws,  chap.  58,  ^  5,  and  also  their  prop- 
erty, under  Gen.  Laws,  chap.  63,  §§  14,  15; 
yet  both  were  not  intended  to  be,  and  are  not, 
taxed,"  because  "the  court  is  bound. to  pre- 
sume that  the  legislature  did  not  intend  to 
violate  the  Constitution."  See  also  Opinion  of 
the  Court,  4  N.  H.  565,  567;  JSmith  v.  Burley, 
9  N.  H.  428;  Smith  v.  Exeter,  37  N.  H.  556; 
Kimball  v.  Milford,  54  N.  H.  406:  Morrison  v. 
Manchester,  58  N.  H.  538;  Berry  v.  Windham, 
59  N.  H.  288,  47  Am.  Rep.  '.^02;  First  Nat 
Bank  V.  Concord,  59  N.  H.  75;  Franklin  Street 
Soe.  V.  Manchester,  60  N.  H.  842;  Curry  v. 
Spetieer,  61  N.  H.  624,  60  Am.  Rep.  337. 

The  statute  under  which  the  tax  in  question 
was  assessed  (Gen,  Laws,  chap.  54,  §  9)  pro- 
vides that  "animals  liable  to  be  taxed  kept  in 
any  town;  and  stock  in  trade  employed  in  any 
town,  owned  by  a  person  not  resident  therein, 
shall  be  taxed  in  such  town  to  the  owner  or 
person  having  the  care  thereof  on  the  1st  day 
of  April,  whether  such  person  be  a  resident  of 
the  town  or  not,"  etc.  This  statute  is  not  a 
statute  of  exemptions.  It  provides,  in  plain 
and  unambiguous  language,  that  a  nonresident 
owning  stock  in  trade  in  a  town  must  beai*  his 
just  and  proportional  share  of  the  public  bur- 
aen.  It  does  not  provide  that  special  favors  in 
this  respect  are  extended  to  him  because  he 
happens  to  reside  elsewhere,  or  that  his  liability 
to  be  taxed  for  the  same  property  in  some  other 
jurisdiction  shall  excuse  him  from  paying 
equitably  for  the  benefits  and  protection  he 
receives  here  from  our  laws  and  institutions. 
Such  a  construction  would  do  violence  to  the 
language  of  the  statute,  and  would  attribute  to 
the  legislature  a  purpose  to  disregard  and  over- 
turn the  constitutional  requirement  of  equality 
of  taxation.  While  the  imposition  of  two 
taxes  on  the  same  propertv  in  one  assessment, 
or  a  double  valuation,  would  be  unjust,  because 
it  would  be  double  taxation,  subjecting  the 
owner  of  the  property  to  twice  the  burden  he 
ought  to  bear,  the  omission  to  tax  it  at  all 
would  be  equally  unjust  and  inequitable, 
because  it  would  be  casting  a  burden  upon  his 
neighbors  which  the  owner  himself  ought  to 
bear. 

The  fact  that  the  plaintiff's  ice,  stored  in 
this  state,  has  been  taxed  to  them  in  Massachu- 
setts, and  that  they  have  paid  the  tax  there,  is 
immaterial.  The  question  is.  Is  it  rightfully 
and  legally  taxable  here?  If  it  is.  then  its  tax- 
ation m  another  state  does  not  render  its 
taxation  here  wrongful  and  illegal.  If  the 
legislature  of  Massachusetts  should  authorize 
the  taxation  there  of  New  Hampshire  real 
estate  owned  by  its  residents,  its  taxation  here 
would  still  be  in  harmony  with,  and  not  in 
opposition  to,  our  rule  of  equality,  which 
applies  to  all  real  estate  located  in  this  state. 
To  recognize  such  a  right  in  another  jurisdiction 
would  introduce  the  most  glaring  inequality  in 
the  apportionment  and  collection  of  the  public 
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expense.  The  universally  recognized  rule,  that 
the  situs  of  real  estate  determines  the  place 
where  it  is  taxable,  and  not  the  residence  of  the 
owner  (Cooley,  Taxn.  56,  57),  is  a  recognition 
and  enforcement  of  the  principle  prevailing  in 
this  state,  that,  in  consideration  of  the  protec- 
tion afforded  to  property  b^  the  state  govern- 
ment, it  should  bear  its  equitable  share  of  the 
expense  of  maintaining  the  government.  Ber- 
lin  Mills  Co.  v.  Wentworth's  Location,  60  N. 
H.  156.  To  tax  it  elsewhere,  and  not  to  tax  it 
here,  would  be  to  violate  that  fundamental 
principle  of  equality. 

The  same  principle  applies  to  personal  prop- 
erty as  well  as  to  real  estate.  Both  are  equally 
under  the  protection  of  the  law  of  the  place 
where  they  are  located,  and  both  should  con- 
tribute to  the  public  expense.  It  follows  that 
while,  for  some  purposes,  by  a  legal  fiction, 
the  residence  of  the  owner  of  personal  prop- 
erty determines  its  situs,  its  actual  location 
authorizes  its  taxation  without  regard  to  the 
owner's  residence.  Nashua  Sav,  Bank  v. 
Nashua,  46  N.  H.  889.  892.  "The  state  may 
impose  taxes  on  tangible  personal  property 
within  the  state,  irrespective  of  the  residence 
or  allegiance  of  the  owner."  Cooley,  Taxn. 
56,  873.  In  Coe  v.  Errol,  116  U.  S.  '517,  524, 
29  L.  ed.  715,  717,  Mr.  Justice  Bradley  says: 
"If  the  owner  of  personal  property  within  a 
state  resides  in  another  state  which  taxes  him 
for  that  property  as  part  of  his  general  estate 
attached  to  his  person,  this  action  of  the  latter 
state  does  not  in  the  least  affect  the  right  of 
the  state  in  which  the  property  is  situated  to 
tax  it  also.  It  is  hardly  necessary  to  cite  au- 
thorities on  a  point  so  elementary.  .  .  .  The 
power  of  taxation  by  any  state  is  limited  to 
persons,  property,  or  business  within  its  juris- 
diction. Personal  property,  in  the  absence  of 
any  law  to  the  contrary,  follows  the  person  of 
the  owner,  and  has  its  situs  at  his  domicil. 
But  for  the  purposes  of  taxation  it  may  be 
separated  from  him,  and  he  majr  be  taxed  on 
its  account  at  the  place  where  it  is  actually 
located.  ...  If  the  state  has  actual  juris- 
diction of  the  person  of  the  owner,  it  operates 
directly  upon  him.  If  he  is  absent,  and  it  has 
jurisdiction  of  his  propertv,  it  operates  upon 
him  through  his  property.  Tappan  v.  Mer- 
chantg"  Nat.  Bank,  86  U.  S.  19  Wall.  490,  499, 

22  L.  ed.  189,  193.  This  principle  was  dia- 
cussed  and  applied  in  Bcbinson  v.  Dover,  59  N. 
H.  521.  where  it  was  decided  that  a  resident  of 
this  state  is  not  taxable  here  on  account  of  his 
money  deposited  in  a  Massachusetts  savings 
bank,  and  that  "a  fund  held  in  trust  by  a  New 
Hampshire  savings  bank,  or  other  corporation, 
is  taxable  in  New  Hampshire,"  although  the 
owner  is  domiciled  elsewhere.  See  also  Berry 
v.  WindJiam,  59  N.  H.  288,  47  Am.  Rep.  202; 
Coe  V.  Errol,  62  N.  H.  303;  Duer  v.  Small,  17 
How.  Pr.  201:  Dyer  v.  Ofitxyme,  11   R.  I.  821, 

23  Am.  Rep.  460. 

On  the  1st  day  of  April,  1889,  the  plaintiff's 
ice  was  stored  in  ice  houses  in  Newton,  await- 
ing the  season  of  the  year  when  there  would 
be  a  sufficient  demand  for  it  to  enable  them  to 
sell  it  at  a  profit.  A  small  part  of  it  the^ 
expected  to  sell  in  Newton,  but  the  most  of  it 
was  held  for  transportation  to,  and  for  sale  in, 
Boston.  The  plaintiffs  were  ice  merchants, 
and  they  were  carrying  on  one  branch  of  their 
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business  in  Newton.  To  hold  that  this  ice  was 
not  their  stock  in  trade  in  Newton  would 
require  a  strict  and  technical  construction  of 
the  statute,  at  variance  with  the  reasonable  pre> 
sunaption  that  the  lec:i8]ature  did  not  intend  to 
establish  in  this  section  of  the  statute  the  rule 
of  inequality.  Ice  stored  for  the  purpose  of 
future  sale,  contingent  upon  a  great  variety 
of  conditions,  is  as  properly  called  "stock  in 
trade"  as  harvested  crops  of  any  kind,  blocks 
of  granite,  or  any  other  commodity  severed 
from  the  land,  converted  into  personal  prop- 
erty, and  held  by  the  dealer  until  the  demand 
therefor  by  his  customers  may  render  a  remun- 
erative sale  probable.  Nor  is  there  any  inti- 
mation expressed  in  the  statute  that  the  owner 
of  a  stock  of  merchandise,  like  ice,  corn,  pota- 
toes, or  granite,  must  necessarily  intend  to  dis- 
pose of  it  by  sale  in  this  state,  or  that  his  stock 
would  be  any  the  less  stock  in  trade  employed 
here  if  his  purpose  was  to  transport  it  to  an- 
other state,  and  dispose  of  it  there  when  his 
business  should  demand  it.  Sanford  v.  Spen- 
cer, 62  Wis.  280;  People  v.  Hoi-n  Silver  Min. 
Co.  105  N.  Y.  76;  Barker  v.  Wntertown,  137 
Mass.  227;  Hood  v.  Judkins,  61  Mich.  575.  In 
§  6,  chap.  58.  Gen.  Laws,  the  legislature  has 
enumerated  the  kinds  of  personal  propertv 
that  are  taxable,  and  has  declared  that  ''stocK 
in  trade,  whether  of  merchants,  shop-keepers, 
mechanics,  or  tradesmen  employed  in  their 
trade  or  business,  reckoning  the  same  at  the 
average  value  thereof  for  the  year,"  is  taxa- 
ble, and  that  "raw  materials  and  manufactures 
of  any  manufactory;  wood,  limber,  logs,  and 
lumber,  manufactured  or  otherwise  .  .  . 
for  the  purposes  of  taxation"  are  "to  be  deemed 
stock  in  trade."  This  is  a  plain  legislative 
declaration  that  that  phrase  is  to  be  un- 
derstood in  a  broad  and  comprehensive  sense, 
evidently  including  a  stock  of  harvested  ice, 
and  that  it  was  used  in  the  same  sense  in  §  9, 
chap.  54,  under  which  the  tax  in  question  was 
assessed.  Under  the  former  statute,  ice 
owned  by  a  resident  of  Newton,  and  stored 
there,  as  the  plaintiff's  ice  was  stored,  would 
be  taxable  to  him  on  the  1st  day  of  April  as  bis 
stock  in  trade.  So  far  as  his  stock  of  ice  is 
concerned,  he  would  enioy  no  greater  protec- 
tion from  our  laws,  and,  on  equitable  grounds, 
would  t)e  under  no  greater  obligation  to  the 
state,  than  the  nonresident  plaintiffs.  Can  any 
substantial  reason  be  suggested  why  he  should 
be  taxed  for  his  ice,  and  the  plaintiffs  not  taxed 
for  their  ice?  Did  the  legislature  intend  to 
make  such  an  unfair  exemption  in  favor  of 
nonresidents,  or  to  discriminate  in  this  way 
against  the  business  of  resident  dealers  in  ice? 
Such  an  intention  is  not  expressed,  and  it  can- 
not be  inferred  consistently  with  our  theory  of 
taxation. 

To  order  an  abatement  of  this  tax  would 
make  it  necessary  to  overrule  the  unreported 
decision  of  Mawaon  v.  Bill  (Cheshire,  Aug., 
1874),  where  it  was  held  that  hides  owned  by 
a  person  residing  in  another  state,  and  taxed  to 
him  in  such  state,  but  intrusted  to  a  tanner 
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residing  in  this  state,  to  be  tanned  here,  are 
stock  in  trade,  and  taxable,  under  §  9. 
chap.  50,  Gen.  Stat.,  to  the  person  having  the 
care  thereof,  on  the  1st  day  of  April,  in  the 
town  where  they  are  being  tanned.  The  stat- 
ute referred  to  is  identical  with  §  9,  chap.  54, 
Gen.  Laws,  so  far  as  it  applies  to  th?  facts  be- 
fore us,  and  that  case  is  a  strong  authority 
against  the  plaintiffs'  contention.  The  court 
proceeded  on  the  theory  that  the  hides  in  proc- 
ess of  tanning  constituted  stock  in  trade,  within 
the  meaning  of  the  statute,  and  that  the  fact 
that  the  owner  had  been  taxed  for  thena  in  an- 
other state  was  immaterial.  It  should  be  noted 
that  the  hides  were  not  a  product  of  this  state, 
like  the  plaintiff's  ice,  but  were  sent  here  for 
the  temporary  purpose  of  being  tanned.  But 
that  distinction,  if  material,  shows  that  the  de- 
cision of  that  case  involved  an  additional  ele- 
ment of  difficulty,  which  does  not  occur  in 
this  case.  Whether  the  distinction  suggested 
is  of  legal  importance,  we  need  not  determine. 
The  reasons  which  led  the  court  in  Ratcson  v. 
Bill  to  hold  the  hides  taxable  are  still  more  ap- 
plicable to  this  case,  and  afford  these  plaintiffs 
no  ground  for  relief.  It  would,  moreover,  be 
a  strange  doctrine  to  hold  that  this  ice  was 
stock  in  trade  in  Massachusetts,  where  it  was 
not  located,  but  that  it  was  not  stock  in 
trade  in  New  Hampshire,  where  it  -was 
produced,  stored,  and  held  for  the  future  de- 
mands of  trade.  It  is  admitted  that  in  Mass- 
achusetts the  plaintiff's  ice,  stored  in  New 
Hampshire  for  future  use,  was  their  stock  in 
trade,  but  it  is  insisted  that  the  same  ice,  though 
actually  located  in  this  state,  is  not  their  stock 
in  trade  here;  that,  for  the  purpose  of  Massa- 
chusetts taxation,  it  has  a  fictitious  situs  there, 
where  its  owners  reside,  and  is  stock  in  trade, 
but  that  for  the  purpose  of  New  Hampshire 
exemption  from  taxation,  where  its  actual  situs 
is,  and  where  it  is  stored,  it  is  not  stock  in 
trade,  and  is  not  taxable.  The  logic  of  the 
argument  is  not  apparent.  In  order  to  abate 
this  tax,  wemustflnd  that  it  was  not  the  plain- 
tiff's stock  in  trade  here,  and  this  involves  a 
finding  that  it  did  not  have  that  character  in 
Massachusetts,  and  hence  that  it  was  illegally 
taxed  as  such  there  as  well  as  here.  Having 
admitted  the  fact  that  their  ice  stored  here  is 
stock  in  trade  in  the  Massachusetts  assessment, 
it  is  not  perceived  on  what  ground  they  can 
consistently  claim  that  its  essential  character  is 
changed  as  soon  as  they  are  approached  by  a 
New  Hampshire  assessor.  The  plain  and  obvi- 
ous meaning  of  the  language  used  by  the  legis- 
lature in  the  statute  under  consideration  does 
not  exclude,  but  includes,  the  plaintiff's  ice, 
and  it  was  legally  taxable  in  Newton.  As 
there  was  an  overvaluation  of  the  ice,  the  plain- 
tiff's are  entitled  to  an  abatement  of  $102  on 
that  ground  alone. 
Case  discharged. 

Clarke*  J.,  did  not  sit.     The  others  con- 
curred. 
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1.   A  substantial   conflict  in  evidence 

which  will  prevent  a  review  of  a  verdict  is  not 
made  by  the  mere  general  conclusion  of  a  tax 

(  asseflBoras  to  the  value  of  a  railroad  without  ez- 
aminingr  the  reports  of  the  road  or  inquiring  as  to 
the  amount  of  its  business  or  considering  any  de- 
crease in  its  earnings,  where  the  undisputed  facts 
show  that  It  ought  to  be  assessed  much  lower 
than  his  estimate. 

8.  Prospective  improvements  to  affect 
the  value  of  a  railroad  lor  taxation  must  be  more 
than  a  possibility,  and  must  be  so  near  and  so 
certain  that  a  business  man  purchasing  the  road 
would  take  them  into  consideration. 

3*  The  earninflT  capacity  of  a  railroad 
is  the  main  consideration*  though  perhaps 
not  the  only  one,  in  determining  the  taxable 
value  of  a  railroad  which  could  be  replaced  for 
much  less  than  its  original  cost,  where  the  law 
requires  its  assessment  like  other  property  at  its 
cash  value,  defined  as  the  amount  at  which  it 
would  be  appraised  in  payment  of  a  Just  debt 
from  a  solvent  debtor. 

4.  The  cost  of  replacinif  a  worn-out 
wooden  brid^  on  a  railroad  with  another  of 
the  same  kind  Is  properly  charged  to  expense 
account  in  determining  the  income  of  a  railroad 
as  an  element  of  a  tax  assessment,  and  if  a  steel 
bridge  is  made  instead  only  the  difference  be- 
tween the  cost  of  the  two  should  be  charged  to 
oonstruotlon  account. 

(November  17, 1896.) 

APPEAL  by  defendaDt  from  a  judgment  of 
the  District  Court  for  Washoe  County  in 
favor  of  the  state  in  a  proceeding  to  enforce 
payment  of  taxes.     Reversed, 

Statement  by  Big^elow,  Cb.  J. : 
Action  to  recover  taxes  due  for  the  year 
1895,  amounting  to  $5,869.10.  The  defendant 
made  the  statement  to  the  assessor  required  by 
the  statute,  valuing  its  railroad  in  Wasboe 
county  at  $181,800.  This  the  assessor  refused 
to  accept,  but  assessed  it  at  the  sum  of  $254,821. 
Upon  complaint  by  the  defendant  to  the  board 
of  equalization  of  Wasboe  county,  this  assess- 
ment was  sustained.  Upon  the* taxes  becom- 
ing due,  the  defendant  tendered,  in  full  pay- 
ment thereof,  $3,173.86,  which  was  refused  by 
the  tax  collector.  To  the  action,  the  defend- 
ant made  answer  that  the  actual  cash  value  of 
its  road  in  Wasboe  county  was  but  $181,800. 
The  case  was  tried  before  a  jury,  and  a  verdict 
rendered  in  favor  of  the  state,  finding  the  value 
of  the  property  to  be  the  same  as  fixed  by  the 
assessor.  From  the  judgment  entered  upon 
this  verdict,  and  an  order  refusing  a  new  trial, 
•the  defendant  appeals. 


Mr,  W.  E.  F.  Deal  for  appellant. 

Messrs.  F.  H.  Norcross,  District  Attorney, 
Torreyson  ft  Suinmerfleld,  and  Robert 
M.  Beatty,  Attorney  Qeneral,  for  the  State. 

Big^elow,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

By  the  act  of  March  9, 1895  (Stat.  1895,  p.  89), 
§  52  of  the  revenue  law  was  amended  so  as  to 
permit  a  defendant  sued  for  delinquent  taxes 
to  answer  "that  the  assessment  is  out  of  pro- 
portion to  and  above  the  actual  cash  value  of 
the  property  assessed."  Prior  to  that  amend- 
ment this  defense  could  not  have  been  made. 
State  V.  Central  P.  R,  Go.  21  Nev.  172,  178. 
The  defendant  answered  under  this  amend- 
ment, but  the  jury  found  against  it;  and  the 
question  presented  upon  the  appeal  is,  What 
was  the  actual  cash  value  of  the  defendant's 
road  in  Washoe  county? 

The  respondent  first  contends  that  the  evi- 
dence  as  to  value  is  conflicting,  and  t.hat, 
consequently,  this  court  cannot  interfere  with 
the  verdict.  That  is  undoubtedly  the  general 
rule,  but  for  it  to  have  this  effect  IhAe  must 
be  a  substantial  conflict.  It  is  not  sufficient 
that  there  is  some  evidence  supporting  the  ver- 
dict, if  it  is  so  weak  and  inconclusive  as  not  to 
raise  a  substantial  conflict  with  that  produced 
against  it.  Hayne,  New  Trial  &  Appeal, 
§  288;  Watt  v.  Netada  C.  R.  Oo.  22  Nev.  — . 
We  think  that  is  the  case  here.  While  there 
is  some  evidence  in  support  of  the  verdict,  it  is 
so  weak,  and  is  so  completely  upset  by  the  un- 
disputed facts,  that  it  does  not  raise  a  substan- 
tial conflict  as  to  the  true  value  of  the  road. 
Nev.  Const,  art.  10,  provides  that  all  property, 
both  real  and  personal,  shall  be  assessed  and 
taxed  at  an  equal  and  uniform  rate,  and  shall 
receive  a  just  valuation.  By  Stat.  1893,  p.  110, 
§  8,  it  is  provided:  "In  ascertaining,  assessing, 
and  fixing  the  value  of  any  railroad  for  taxa- 
tion the  assessor  shall  assess  it  the  same  at 
other  property,  and  shall  consider,  treat,  and 
assess  the  portion  thereof  at  its  value  within 
his  county  as  an  integral  part  of  a  complete, 
continuous,  and  operated  line  of  railroad,  and 
not  as  so  much  land  covered  by  the  right  of 
way  merely,  nor  as  so  many  miles  of  track 
consisting  of  iron  rails,  ties,* and  couplings." 
By  Stat.  1891,  pp.  187, 188,  it  is  directed  that 
all  property  shall  be  assessed  at  its  actual  cash 
value,  and  that  the  "term  'full  cash  value' 
means  the  amount  at  which  the  property  would 
be  appraised  if  taken  in  payment  of  a  just  debt 
due  from  a  solvent  debtor."  A  railroad,  then, 
the  same  as  every  other  class  of  property,  is  to 
be  assessed  at  its  true  cash  value, — at  such  an 
amount  as  it  would  be  appraised  if  taken  in 
payment  of  a  just  debt  due  from  a  solvent 
debtor.  But  this  does  not  necessarily  mean 
that  the  same  rules  and  principles  are  to  be 
applied  to  all  the  different  kinds  m  determining 
what  their  true  cash  value  is.  The  true  value 
of  each  class  is  to  be  determined  by  evidence 


Note.— Aa  to  the  taxation  of  railroad  companies,  I  St.  L.  R,  Co.  v.  Backus  (Ind.)  18  L.  R.  A.  729;  Chi- 
•see  also  Cass  County  v.  Chicaffo,  a  &  Q.  R.  Co.  (Xeb.)  I  oago  &  A.  R.  Co.  v.  People,  WindmiUer,  (111.)  89  L. 
-2  L.  R.  A.  188,  and  note:  St.  Louis,  I.  M.  &  S.  R.  Co.  I  R.  A.  09. 
V.  Worthen  (Ark.)  7  L.  R.  A.  874;  Cleveland.  C.  C.  ft  > 
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applicable  to  that  class.  Wherever  property 
has  a  well-defined  market  value,  which  is 
usually  the  case  with  personal  property,  with 
town  and  farm  property,  the  market  value  is 
usually  the  best  criterion  of  its  value  for  pur- 
poses of  tajxation.  It  is  fair  to  presume  that 
property  to  be  taken  in  payment  of  a  just  debt 
from  a  solvent  debtor  would  be  appraised  at 
what  it  is  reasonably  worth  in  the  market, — 
at  what  it  would  probably  bring.  So  one  rule 
is  really  the  equivalent  of  the  other.  But  there 
are  many  other  kinds  of  property  to  which 
this  test  would  be  entirely  inapplicable.  It 
cannot  be  said,  although  sometimes  bought 
and  sold,  that  they  have  a  market  value. 
Such,  for  instance,  is  a  water  ditch,  a  salt 
marsh,  a  borax  field,  or  a  mine  of  any  kind. 
A  toll  road  is  another  instance.  Take,  for  ex- 
ample, the  famous  "Geiger  Grade,"  which 
must  have  cost  many  thousands  of  dollars,  and 
have  been,  at  one  time,  a  wonderfully  produc- 
tive piece  of  property,  but  which  now  would 
probably  not  pay  the  wages  of  a  toll  keeper. 
The  market  cannot  be  appealed  to  to  fix  a  value 
upon  such  property,  but  its  value  may  be  and 
must  be  fixed  by  other  obvious  considerations. 
A  railroad  comes  within  this  class.  Railroads 
are  bou^t  and  sold  so  seldom,  and  the  value 
of  each  road  depends  so  entirely  upon  its  sur- 
roundings, that  in  determining  the  amount  at 
which  such  property  would  be  appraised  if 
taken  in  payment  of  a  debt  we  must  resort  to 
other  principles.  Railroads  are  usually  con- 
structed and  operated  for  profit.  They  are 
not  valued,  as  men  sometimes  value  a  beautiful 
home,  a  horse,  or  a  diamond,  for  the  pleasure 
that  comes  from  their  ownership,  but  for  the 
returns  that  can  be  obtained  from  them  as  a 
business  investment.  Neither  are  they  usually 
held  for  speculative  purposes,  as  much  other 
property,  particularly  unimproved  lands,  town 
and  city  property,  is  so  often  held.  The  value 
of  a  railroad  is  generally  strictly  prosaic  and 
utilitarian.  To  obtain  "any  return  from  it, 
either  presenter  prospective,  a  railroad  must 
be  operated.  It  cannot  lie  idle,  and  at  the 
same  time  increase  in  value  through  the  natural 
increase  of  population  and  business.  As  it 
must  be  operated,  expense  must  be  constantly 
incurred,  and  the  result  is  that  its  true  value 
as  a  railroad  depends  very  largely — almost  en- 
tirely— upon  what  its  net  income  can  be  ex- 
pected to  be.  It  is  reasonable  to  suppose  that 
the  owners  of  a  road  will  operate  it  to  their 
own  best  advantage,— that  they  will  obtain  all 
the  income  possible,  and  keep  the  expense  of 
operation  as  low  as  possible.  This  should  cer- 
tainly be  the  presumption  in  the  absence  of  a 
showing  to  the  contrary;  and  it  follows,  where 
a  road  has  been  operated  for  a  number  of  years, 
that  what  it  has  done  in  the  past  is  a  very  good 
criterion  of  what  it  may  be  expected  to  do,  un- 
der the  same  conditions,  in  the  future.  Then, 
after  ascertaining  this  net  return,  it  is  neces- 
sary to  take  into  consideration  the  surrounding 
conditions,  which  also  cut  some  figure  in  the 
problem,  such  as  the  condition  of  the  road,  in 
order  to  determine  whether  the  expense  of 
keeping  it  in  repair  will  be  greater  or  less  than 
in  the  past,  and  the  condition  of  the  country 
tributary  to  the  road,  in  order  to  form  a  judg- 
ment of  whether  its  business  is  likely  to  in- 
crease or  decrease,  or  remain  stationary.  In 
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fact,  the  true  cash  value  of  the  property— its 
value  for  taxation — should  be  determined  by 
the  same  matters  that  would  be  considered  by 
one  who  wished  to  purchase  and  who  was 
simply  endeavoring  to  ascertain  what  the  road 
was  worth. 

In  the  case  of  StaU  v.  Central  P.  R,  Co.  10 
Nev.  47,  this  whole  matter  was  very  thoroughly 
considered  by  as  able  a  bench  as  it  has  ever 
been  the  good  fortune  of  this  state  to   have. 
From  the  opinion  by  Beatty ,  J. ,  we  make  the 
following  short  extract:.    *'To  determine  the 
value  of  a  railroad,,  then,  the  very  first  inquiry 
is  as  to  its  actual  cost.    That,  prima  facie,  is 
its  value.    But  if  it  appears  that  the  actual 
cost  was  in  excess  of  the  necessary  cost,  the 
necessary  cost  is  the  proper  standard.     If  it  far- 
ther appears  that  the  net  income  of  the  road 
does  not  amount  to  eurrent  rates  of  interest  od 
its  necessary  cost,,  and  is  not  likely  to  do  so,  or 
if  the  business  oi  the  road  is  likely^  to  be  de- 
stroyed or  impaired.,  by  competition  or  other 
cause,  or,  in  shopt.  if  the  utility  of  the  road  \^ 
not  equal  to  itfrcost,  then  its  value  is  less  than 
its  cost,  and  must  be  determined  by  reference 
to  its  utility  alone."    It  is  claimed,  however, 
that  what  was  said  in  that  case  as  to  the  cor- 
rect rule  for  fixing  the  valuation  of  a  railroad 
was  dictum.     We  do  not  so  regard  it,  as  the 
defense  in  that  case  was  that  the  road  had  been 
fraudulently  overvalued.     In  considering  tbi» 
defense,   the  first  point  to  be  determined  was 
whether  there  had  been  any  overvaluation  at 
all.    Upon  its  theory  of  how  a  road  should  be 
valued,    the   defendant    had  established  that 
there  had,  and  this   brought  the  quesioo  of 
what  was  a  correct  theory  squarely  before  the 
court.     But  no  matter.     Whether  what  was 
there  said  was  necessary  to  the  decisioD  of  that 
case  or  not,  we  regard  it  as  a  substantially  cor- 
rect statement  of  the  law.  and  we  find  it  sup- 
ported by  many  other  cases.     Thus,  in  Peafde, 
Walkill  Valley  R.  Co.,  v.  Keator,  67  How.  Pr. 
278.  the  court  held  as  follows:    "In  complyioe 
with  this  provision  of  the  law,   as  a  railroad 
property  cannot,  as  a  dwelling,  have  any  fancy 
value,  by  reason  of  its  location  or  the  expendi- 
ture thereon  of  large  sums.of  money  which 
would  conduce  to  the  comfort  of  the  owner,  it 
is  evident  that  the  assessors,  in  fixing  its  value,, 
must  be  very  largely  controlled  by  its  ability  to 
earn  money,  and  the  productiveness  of  its  use 
for  the  purposes  of  a  railroad.     As  an  original 
question,  it  would  seem  to  be  reasonably  clear 
that  the  value  of  a  railroad  property  must  al- 
most entirely  depend  upon  its  capacity  to  earn 
money  for  its  owners,  and  that,  therefore,  no 
creditor  would  receive  from  a  solvent  debtor, 
in  payment  of  his  debt,  railroad  property  at  a 
greater   price   than    that   which    would  be 
a  fair  one  based  upon  its  earning  capacity." 
In  People,  Albany  d  6.  Bridge  Co.,  v.  Wearer, 
67  How.  Pr.  479,  a  case  involving  the  value  of 
a  bridge,  the  same  court  said :   ' 'In  determininjr 
the  value  of  the  property  of  the  relator  in  the 
mode  which  the  statute  directs,  it  is  an  evidently 
sound  proposition  that  the  true  criterion  of  sach 
value  must  be  its  earning  capacity."  In  Pe(^, 
Rome,  W.  db  0.  R  Co,,  v.  Hicks,  40  Hun,  60U 
we  find  the  following,  which  we  adopt  as  a  very 
careful  statement  of  the  law :    '  'The  estimaie  of 
value  of  any  portion  of  the  road    cannot  be 
intelligently  made  without  some  knowledge  or 
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informatioD  of  it  as  a  whole,  and  its  business, 
earnings,  and  ordinary  expenses.  Railroads 
are  constructed  with  a  view  mainly  to  revenue 
and  profit  upon  investments.  And  hence  the 
productive  capacity  and  its  earnings  are  mat- 
ters for  consideration  in  the  estimate  of  their 
value.  Aud  the  extent  to  which  actual  net 
earnings  of  a  road  should  govern  or  aid  such 
estimate  is  dependent  upon  circumstances. 
No  arbitrary  method  can  be  prescribed  of 
ascertaining  value.  In  some  cases  the  earnings 
of  a  road  may  be  entitled  to  much  more  con- 
sideration than  in  others.  The  cost  of  the  road 
is  also  usually  to  be  taken  into  account,  and 
the  value  depends  much  upon  relations  present, 
and  in  reasonable  contemplation,  because 
the  value  of  property  may  considerably  be  de- 
pendent upon  defined  unappropriated  means 
and  facilities  for  increased  business  connec- 
tions and  relations,  and  the  importance  of  the 
consequences  to  follow."  To  the  same  effect 
are  Cincinnati  Southern  R,  Co.  v.  Ouenther^  19 
Fed.  Rep.  896;  People,  Ogdensburg  d  L.  C.  B, 
Co,,  V.  Pond,  18  Abb.  N.  C.  1.  See  also  People, 
Buffalo  db  8.  L.  R.  Co,,  v.  Fredericks,  48  Barb. 
178;  State  v.  Central  P,  R.  Co,  7  Nev.  99. 
Perhaps,  to  avoid  a  misunderstanding  of  our 
decision,  it  should  be  stated  in  this  connection 
that  the  value  of  a  portion  of  a  road  is  not, 
necessarily,  a  fractional  part  of  the  whole. 
Owing  to  local  considerations,  it  may  be 
greater  or  less.  But  we  find  nothing  in  the 
evidence  in  this  case  indicating  any  difference, 
and  it  is  only  mentioned  to  avoid  a  misconcep- 
tion of  the  opinion. 

Without  contradiction  the  evidence  in  this 
case  shows  the  following  facts:  That  the  cost 
of  construction  of  the  road  was  $8,780,452.96, 
but  that  it  could  now  be  replaced,  exclusive  of 
the  right  of  way,  for  $1,500,000.  That  for  the 
year  ending  June  80,  1894,  the  net  earnings 
were  $8,642.52;  for  the  year  ending  June  dO^ 
1895,  $27,449.58;  and  for  the  year  ending  June 
80,  1896,  of  which  the  last  three  months  were 
estimated  upon  the  basis  of  the  receipts  for  the 
preceding  nine  months,  $21,077.71,  from  which 
should  be  deducted  at  least  $6,898.28,  the 
amount  the  defendant  admitted  to  be  due  Storey 
and  Washoe  counties  for  taxes  for  the  year  1895, 
and  possibly  more,  depending  upon  the  result 
of  this  and  a  similar  action  in  Storey  county, 
leaving  net  for  that  year  $14,179.50  or  less.  It 
is  not  claimed  that  these  figures  are  incorrect, 
nor  that  the  gross  receipts  of  any  year  might 
have  been  increased  by  proper  management,  or 
the  amount  of  expense  decreased.  It  was  also 
shown,  without  contradiction,  that  the  current 
rate  of  interest  in  Washoe  county  was  8  per 
cent  per  annum.  Whether  a  broader  view 
should  not  have  been  taken  upon  this  point, 
and  the  rate  of  interest  fixed  at  a  lower  figure 
we  have  no  data  upon  which  to  form  a  conclu- 
sion. There  was  no  evidence  that  it  was  too 
high,  and  for  the  purposes  of  this  appeal  it  must 
consequently  be  accepted  as  correct.  It  was 
also  shown,  again  without  contradiction,  that 
there  is  no  prospect  in  the  near  future  that  the 
business  of  the  railroad  will  increase.  In  fact, 
it  seems  quite  probable  that,  if  anything,  for 
some  time  to  come,  the  receipts  must  decrease. 
In  this  connection  it  is  argued  that  the  jury  had 
a  right  to  exercise  their  own  judgment  in  de- 
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termining  whether  there  was  a  probability  of 
future  improvement;  that  they  could  take 
judicial  notice  of  the  condition  of  the  country, 
and  determine  as  well  as  an  expert  whether 
business  was  likely  to  increase;  and  that,  hav- 
ing done  so.  their  judgment  cannot  be  revised 
by  this  court.  Admitting,  without  deciding^ 
that  they  could  take  such  notice  of  surround- 
ing conditions,  then  this  court  has  the  same 
right  and  the  same  knowledge  that  the  jury  had, 
and,  the  same  as  a  finding  upon  any  other  point, 
there  must  be  something  substantial  upon 
which  to  base  it.  If  the  jury  can  take  judicial 
notice  of  a  thing,  it  must  be  of  something 
that  exists,  not  of  something  that  does  not,, 
and  there  can  be  no  question  that  there  is- 
nothing  now  except  pure  speculation  upon 
which  to  base  such  a  belief.  There  are  no 
improvements  contemplated  and  in  process 
of  construction,  and  no  new  mining  campa 
discovered  and  developed  to  such  an  extent,  in 
the  region  of  country  tributary  to  defendant's 
road,  as  make  it  reasonably  certain  that  they 
will  add  materially  to  the  income  of  the  road 
in  the  near  future.  To  affect  the  present  value 
of  the  road,  such  prospective  improvement 
must  be  more  than  a  possibility.  It  must  be 
so  near  and,  so  certain  that  a  business  man  pur- 
chasing the  road  would  take  it  into  considera- 
tion. PeopU,  Albany  db  O.  Bridge  Co.,  v. 
Weater,  67  How.  Pr.  477.  It  is  present  and 
not  prospective  value  that  is  in  question. 
People,  Staten Island  R.  T.  R.  Co.,  v.  Roberts,  4 
App.  Div.  884.  It  is  very  probable  that,  in 
time,  new  mining  discoveries  will  be  made,  or 
present  ones  further  developed,  and  new  enter- 
prises opened  up  that  will  bring  in  an  increased 
population,  and  add  to  the  business  of  this 
road,  and  we  certainly  believe  such  will  be  the 
case,  and  when  this  happens  it  will  add  to  its- 
value;  but  this  possibility  does  not,  as  a  busi- 
ness proposition,  add  materially  to  its  present- 
value.  From  the  foregoing  data,  which  cer- 
tainly, in  the  main,  cover  the  elements  to  be 
taken  into  consideration  in  determining  the 
value  of  this  road,  there  can  be  no  question 
that  the  portion  of  the  road  in  Washoe  county 
is  not  of  the  true  cash  value  of  $254,821,  as- 
fixed  by  the  verdict.  It  does  not  seem  reason- 
able that  the  value  of  a  road  should  be  fixed  in 
view  of  the  net  receipts  for  any  one  year,  which, 
owing  to  abnormal  conditions,  may  be  greater 
or  le^  than  the  average;  but  we  are  not  called 
upon  to  consider  that  point  here.  We  should 
certainly  not  go  back  beyond  the  railroad  fiscal 
year  of  1898-94,  because  the  evidence  shows 
that  the  conditions  which  produced  a  net  profit 
the  year  before  of  $102,841.52  no  longer  exist; 
and  if  we  should  put  the  years  189a-94,  1894-95 
and  1895-96,  together,  the  average  would  be 
less  than  the  receipts  of  1894^-95.  So  consider- 
ing that  year  alone,  the  net  receipts  were  $27,- 
449.58.  That  sum,  capitalized  at  8  per  cent, 
represents  $848,1 19. 12  as  the  value  of  the  entire 
road,  not  taking  into  account  the  rolling  stock 
and  other  personal  property,  consisting  of  51.75 
miles  of  main  track,  and  26.14  miles  of  side 
track,  of  which  amounts  there  are  25.65  miles 
of  main  track  and  8.55  miles  of  side  track  in 
Washoe  county.  Several  different  ways  of 
figuring  Washoe  county's  proportion  of  the  en- 
tire valuation  may  be  adopted,  depending  upon 
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the  view  taken  of  the  side  tracks:  but  under  1 
none  of  them  can  it  amount  to  near  the  sum  of 
$254,821,  as  fixed  by  the  verdict. 

In  making  the  above  estimate,  and  in  basing 
it  entirely  upon  the  earning  capacity  of  the 
.road,  we  do  not  wish  to  be  understood,  as  we 
have  stated  before,  as  holding  that  there  may 
not  f* be  other  considerations  which,  in  some 
cases,  would  cut  quite  a  material  figure.  We 
simply  hold  that  the  earning  capacity  is  the 
main  *^con3ideration,  and  that  as  shown  in  the 
evidence  in  this  case  as  reported  to  us,  we  dis- 
>cover  no  others  of  sufficient  importance  to  af- 
fect the  result.  The  only  evidence  tending  to 
support  the.  verdict  is  that  of  the  assessor.  He 
testified  that  in  his  judgment  the  road  in 
Washoe  county  was  worth  what  it  was  assessed 
for.  It  appeared,  however,  that  he  had  no 
special  knowledge  of  the  value  of  a  railroad, 
nor  was  he  any  better  qualified  to  testify  to  the 
value  of  one  than  almost  any  other  man  in  the 
community.  He  stated  that,  in  making  the  as- 
sessment, he  had  taken  into  consideration  the 
business  the  road  seemed  to  be  doing,  certain 
'mining  developments  which,  at  the  time  of  the 
trial,  had  turned  out  to  be  worthless,  the  ma- 
terial in  the  road,  and  its  condition;  that  he  did 
not  examine  the  reports  of  the  road,  nor  did  he 
make  any  inquiry  to  ascertain  what  business  it 
was  or  had  been  doing;  that  he  did  not  take 
into  consideration  any  decrease  in  the  earnings 
of  the  road,  and  that  if  he  had  known  they  had 
greatly  decreased,  it  would  not  have  made  any 
difference  in  his  judgment  of  its  value;  that,  in 
making  up  his  judgment,  he  did  not  take  into 
consideration  what  the  business  had  been,  nor 
what  it  might  be  in  the  future.  In  making  the 
assessment,  he  seems  to  have  looked  the  prop- 
-erty  over,  and  to  have  come  to  the  general  con- 
<:lusion  it  was  worth  the  value  he  placed  upon 
•it.    This  would  be  all  right,  so  far  as  the  as- 


sessment was  concerned,  if  he  hit  it  right,  be- 
cause the  law  does  not  require  the  assessor  to 
act  upon  any  particular  kind  of  evidence;  bat 
when  it  comes  to  testifying  as  an  expert,  be 
must  be  able  to  give  some  reasons  for  his  con- 
clusions, or  they  are  not  entitled  to  much 
weight.  Certainly  he  was  able  to  give  none 
here,  and  we  cannot  consent  to  the  claim  th^t 
such  evidence  creates  a  substantial  conflict  with 
the  undisputed  facts  shown  by  the  defendant. 

There  is  also  a  question  as  to  whether  a  part 
of  the  cost  of  a  steel  bridge  across  the  Truckee 
river,  erected  in  the  year  1894,  should  be  de- 
ducted as  a  part  of  the  expense  of  that  year. 
As  we  understand  the  facts  relating  to  that 
matter,  they  are  as  follows:  The  old  wooden 
bridge  had  become  decayed  to  such  an  extent 
that  it  was  necessary  to  replace  it  with  a  new 
one.  The  cost  of  a  new  wooden  bridge  would 
be  10,018;  of  a  new  steel  bridge,  $7,812.79. 
The  com  pan  V  concluded  to  put  in  a  steel  bridge, 
and  it  now  claims  that  what  it  would  have  cost 
to  build  a  wooden  bridge  should  be  deducted  as 
a  part  of  the  annual  expense  of  keeping  up 
the  road,  and  that  only  the  difference  between 
the  cost  of  the  two  should  be  charged  to  con- 
struction account.  We  see  no  reason  why  this 
is  not  correct.  Replacing  a  worn-out  bridge 
would  seem  to  be  as  much  an  expense  of  keep- 
ing a  road  in  repair  as  would  replacing  old  ties, 
old  rails,  or  old  culverts;  and  in  our  statement 
of  the  net  earnings  of  the  road  we  have  accord- 
ingly deducted  it.  As  this  expense  will  not 
have  to  be  incurred  again,  it  is  fair.to  suppose 
that  the  future  net  earnings  will  be  increased 
by  that  fact. 

Judgment  and  order  reversed,  and  cause  re- 
manded for  a  new  trial. 

Bonnifleld  and  Belknap*  JJ.,  concur. 
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Charles  DISTLER,  Appt., 

LONG  ISLAND  RAILROAD  COMPANY, 
Be^pt. 

(161  N.  Y.  4S4.) 

1.  It  la  not  neg^lig^ence  per  se  for  a  pas- 
senger to  step  ft*om  a  station  platform 
to  a  train  movin^f  at  the  rate  of  S  or  3  miles 
an  hour  In  accordance  with  the  direction  of  the 
conductor,  when  there  is  nothing  to  indicate  any 
unusual  or  peculiar  danger. 

2.  The  question  of  neg^lig^nee  in  stepping 
on  to  a  train  moving  at  the  rate  of  2  or  8  miles  an 
hour  Is  for  the  jury. 

3.  Wegligence  in  stepping  on  to  a  train 


in  motion  will  not  prevent  a  passenger 
from  recovering  for  injuries  caused  by  his 
being  thrown  from  the  train  by  a  sudden  Jerk  or 
lurch,  if  this  was  the  proximate  cause  of  the  ac- 
cident and  took  place  after  he  had  safely  boarded 
the  car  and  reached  the  top  step  with  one  foot 
upon  the  oar  platform. 

(Gray  and  Baighl,  JJ,^  diesenU 

(January  19, 1807.) 

APPEAL  by  plaintiff  from  a  judgment  of  a 
General  Term  of  the  Supreme  Court,  Sec- 
ond Department,  affirming  a  judgment  of  the 
Kings  County  Circuit  Court  in  favor  of  defend- 
ant in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been, 
caused  by  defendant's  negligence.     Reversed. 


Nora.— On  the  question  of  negligence  in  attempt- 
ing to  get  on  or  off  a  moving  train  the  above  case 
is  especially  interesting,  as  it  denies  that  it  is  negli- 
gence as  matter  of  law  to  step  on  a  train  going  2  or 
8  miles  an  hour  although  it  had  been  held  other- 
wise as  to  a  train  going  a  little  faster.  On  this  gen- 
eral question,  see  Carr  v.  Eel  River  &  E.  R.  Co.  (Cal.) 
35L.  a  A. 


21  L.  R.  A.  364.  and  tio^e;  also  Odom  v.  St.  Louis 
Southwestern  R.  Co.  (La.)  23  L.  R.  A.  l&S:  Bogges 
V.  Chesapeake  &  O.  R.  Co.  (W.  Va.)  23  L.  R.  A  777; 
Woolsey  V.  Chicago,  B.  &  Q.  R.  Co.  (Neb.)  25  L.  B. 
A.  79;  and  Brashear  v.  Houston  Cent.  A.  &  N.  R.  Co. 
(La.)  28  L.  R.  A.  811. 


1897. 
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The  facts  are  stated  Id  the  opinioD. 

Mr.  Mirabeau  L.  Townst  for  appellant: 

The  question  as  to  whether  plaintiff  was 
guilty  of  contributory  negligence  or  not,  under 
the  circumstances,  should  have  been  submitted 
to  the  jury. 

LexDis  V.  Delaware  d  H.  Canal  Co.  145  N. 
Y.  515;  Bueher  v.  New  York  C  d  H.  R.  R.  Co. 
*8  N.  Y.  128:  Hunter  v.  Cooperstown  d  S.  Val- 
ley R.  Co.  112  N.  Y.  876,  2  L.  R.  A.  832. 

The  plaintiff  in  the  case  at  bar  was  called 
upon  to  act  upon  a  sudden  emergency,  and  un- 
der such  circumstances  as  would  warrant  a 
jury  in  finding  that  he  acted  prudently  and 
with  reasonable  care.  He  presented  himself 
4it  the  station  as  an  intending  passenger  upon 
defendant's  train,  with  the  usual  ticket  entitling 
him  to  do  so,  in  sood  season,  and  the  defend- 
ant failed  to  aflora  him  safe  facilities  for  tak- 
ing passage,  as  they  should  have  done. 

Hickenbottom,  v.  Delaware,  L.  <fc  Tf.  R,  Co. 
122  N.  Y.  91. 

A  passenger  when  taking  or  leaving  a  rail- 
road car  at  a  station  has  a  right  to  assume  that 
the  company  will  not  expose  him  to  unneces- 
sary danger. 

BramU  v.  New  York  C.  db  K  R,  R.  Co.  84 
N.  Y.  241. 

The  test  of  contributory  negligence  or  want 
of  due  care  is  not  always  found  in  the  failure 
to  exercise  the  best  judgment  or  to  use  the 
wisest  precaution. 

Mclniyre  v.  New  York  Cent.  R.  Co.  37  N. 
Y.  287;  Loioery  v.  ManJiattan  R.  Co,  99  N.  Y. 
158,  52  Am.  Rep.  12;  87ierry  v.  New  York  C. 
&  U.  R.  R.  Co.  104  N.  Y.  652:  Lent  v.  New 
York  C.  d:  H.  R.  R.  Co.  120  N.  Y.  478;  O lush- 
ing V.  Sharp,  96  N.  Y.  676. 

It  is  not  negligence  p^r  se  If  it  appears  that 
«ome  direction  was  given  to  the  passenger  by 
those  in  charge  of  the  train,  or  some  situation 
created  which  interfered  to  some  extent  with 
his  free  agency,  and  was  calculated  to  divert 
his  attention  from  the  danger  and  create  a  con- 
fidence that  the  attempt  could  be  made  in 
safely. 

Solomon  v.  Manhattan  R.  Co.  103  N.  Y.  487, 
57  Am.  Rep.  760;  Filer  v.  New  York  Cent.  R. 
Co.  49  N.  Y.  47,  10  Am.  Rep.  327;  Oeiler  v. 
Manhattan  R  Co.  11  Misc.  413;  Tei^u  v.  Jew- 
ett,  78  N.  Y.  844:  Brooks  v.  Nm  York,  L.  E. 
d  W.  R.  Co.  21  N.  Y.  Week.  Dig.  464. 

The  question  of  negligence  on  the  part  of  a 
person  attempting  to  board  a  street  car  while 
m  motion  is  for  the  jury  to  decide. 

EppendorfY.  Brooklyn  City  d  N  R.  Co.  69 
N.  Y.  195,  25  Am.  Rep.  171;  Morison  v.  Broad- 
way d  S.  A.  R.  Co.  28  N.  Y.  8.  R.  498;  Seitz 
V.  Dry  Dock,  E.  B.  d  B.  R.  Co.  32  N.  Y.  S.  R. 
66:  Dixon  v.  Brooklyn  City  d  N.  R.  Co.  100  N. 
Y.  171;  Fnlks  v.  St.  Louis  d  S.  F.  R.  Co.  Ill 
Mo.  336;  Filer  v.  New  York  Cent.  R.  Co. 
supra;  Bueher  v.  New  York  C  d  H.  R.  R.  Co. 
98  N.  Y.  128;  Johnson  v.  Westchester  d  P.  R. 
.  Co.  70  Pa.  357;  Weber  v.  Kansas  City  Cable  R. 
Co.  100  Mo.  194,  7  L.  R.  A.  879;  Lambeth  v. 
North  Carolina  R.  Co.  66  N.  C.  496,  8  Am. 
Rep.  508;  Conner  v.  Citizens  Street  R.  Co.  105 
Ind.  62,  55  Am.  Rep.  177;  Chicago  City  R.  Co. 
V.  Mumford,  97  HI.  560:  Wyatt  v.  Citizens'  R. 
Co.  55  Mo.  485;  Pennsylvania  R.  Co.  v.  Lyons, 
129  Pa.  120. 

The  plaintiff  having  a  ticket  entitling  him  to 
35  L.  P^  A. 


board  this  train  the  court  should  have  sub- 
mitted to  the  jury  the  question  whether  or  not 
after  plaintiff  had  safely  boarded  the  train  the 
defendant  was  negligent  in  so  changing  the 
movement  of  the  train  as  to  prevent  the  plain- 
tiff from  entering  the  car  in  safety,  and  thereby 
causing  the  injury  complained  of. 

Plaintiff  having  boarded  the  train  in  safety 
was  entitled  to  a  reasonable  amount  of  time  in 
which  to  take  a  seat,  and  the  sudden  starting 
and  lurch  of  the  train  while  plaintiff  was  upon 
the  platform  of  one  of  the  cars  thereof,  and  be- 
fore he  had  any  opportunity  to  enter  said  car, 
whereby  he  was  thrown  off,  was  negligence  on 
the  part  of  the  defendant. 

Bartholomew  v.  New  York  C.  d  H.  R.  R.  Co. 
102  N.  Y.  717;  M<yrr%son  v.  Broadway  d  S.  A. 
R.  Co,  180  N.  Y.  168;  Keating  v.  New  York  C. 
d  H.  R.  R.  Co.  49  N.  Y.  673;  Akersloot^.  Sec- 
ond Ave.  R.  Co.  131  N.  Y.  599,  15  L.  R.  A. 
489;  Dillon  v.  Manhattan  R.  Co.  16  N.  Y.  8. 
R.  767;  Morison  v.  Broadway  d  8.  A.  R.  Co. 
28  N.  Y.  8.  R.  498;  Sias  v.  Rochester  R.  Go. 
92  Hun,  140. 

To  justify  the  nonsuit  in  this  case,  the  plain- 
tiff's negligence  must  appear  so  clearly  that  no 
construction  of  the  evidence  or  inference 
drawn  from  the  facts  would  have  warranted 
the  contrary  conclusion,  and  that  the  verdict 
of  the  jury  the  other  way  would  have  been  set 
aside  as  against  the  evidence. 

Keller  v.  New  Y<yrk  Cent.  R.  Co.  2  Abb.  App. 
Dec.  480;  Bailey  v.  Rome,  W.  d  0.  R.  Co.  139 
N.  Y.  306;  Schwier  v.  New  Y<yrk  C.  d  H.  R. 
R.  Co.  90  N.  Y.  560;  Stackus  v.  New  Y<yrk  C. 
d  H.  R.  R.  Co.  79  N.  Y.  464;  Mahar  v.  New 
York  C.  d  R.  R.  R.  Co.  5  App.  Div.  30;  Han- 
over  Nat.  Bank  v.  American  Dock  d  T.  Go.  148 
N.  Y.  612. 

Mr.  William  C.  Beecher,  for  respondent: 

To  alight  from,  or  to  board,  a  train  in  mo- 
tion is  a  negligent  and  hazardous  act,  which 
can  only  be  made  to  appear  excusable  when, 
in  the  situation  of  the  person,  he  is  under  such 
a  coercion  of  circumstances  as  to  raise  a  fair 
question  as  to  whether  he  was  really  in  the  full 
possession  and  use  of  his  faculties  and  judg- 
ment. 

Hunter  v,  Cooperstown  d  S.  Valley  R.  Co.  126 
N.  Y.  18.  12  L.  R.  A.  429;  Solomon  v.  Man- 
hattan R.  Co.  103  N.  Y.  437.  57  Am.  Rep.  760; 
PJiillips  V.  Rensselaer  d  S.  R.  Co.  49  N.  Y. 
177. 

Plaintiff  knew  perfectly  well  that  the  en- 
gineer would  be  obliged  to  start  his  train  ahead 
and  he  took  the  chance  of  getting  on  board 
and  getting  inside  while  the  train  was  in  mo 
tion  and  liable  at  anv  moment  to  start  ahead. 

Hayes  v.  Forty-second  Street  d  G.  S.  F.  R. 
Co.  97  N.  Y.  259. 

Plaintiff  had  no  business  to  be  on  the  steps 
or  platform  of  a  moving  train.  The  position 
is  one  of  great  danger,  and  where  one  volun- 
tarily and  needlessly  places  himself  in  such  a 
position  and  is  injured,  he  ordinarily  cannot 
recover. 

Bradley  v.  Second  Ave.  R.  Co.  90  Hun,  419; 
Patterson,  Railway  Accident  Law,  283. 

Martin*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
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ihe  defendant's  negligence.  On  the  2l8t  day  of 
June.  1892,  the  plaintitf  was  at  Manhattan  Cross- 
ing, awaiting  a  train  by  which  to  reach  Deer 
Park.  Manhattan  Crossing  is  a  regular  station 
upon  the  defendant's  road,  where  all  Its  trains 
stopped  going  east.  After  remaining  a  short 
time  a  train  arrived  going  in  an  opposite  direc- 
tion, when  the  plaintiff  inquired  of  the  con- 
ductor the  time  of  the  next  train  going  to  Deer 
Park,  who  replied  that  he  would  return  with 
his  train  in  thirty  or  thirty -five  minutes  and 
stop  for  him.  The  train  returned,  and  while 
passing  slowly  along  the  platform  at  the 
rate  of  2  or  3  miles  an  hour,  the  conductor 
bade  the  plaintiff  get  on.  At  the  time  the 
plaintiff  was  on  the  station  platform,  and  in 
compliance  with  the  direction  of  the  conduc- 
tor, stepped  upon  the  steps  leading  to  the  for- 
ward platform  of  the  second  car,  passed  on 
until  one  foot  was  upon  the  platform  and  the 
other  was  upon  the  first  step  below,  when  the 
train  started  with  a  sudden  jerk  or  lurch,  which 
threw  him  from  the  car,  and  he  was  seriously 
injured.  When  the  plaintiff  rested,  the  de- 
fendant moved  to  dismiss  the  complaint  upon 
the  grounds  that  no  negligence  on  its  part  had 
been  proved,  and  that  the  plaintiff  was  guilty 
of  contributory  negligence.  The  motion  was 
granted.  The  plaintiff  then  asked  the  court 
to  submit  the  case  to  the  jury  upon  the  facts 
established  by  the  evidence,  which  was  denied 
on  the  ground  that  the  plaintiff  was  guilty  of 
contributorv  negligence  as  a  matter  of  law. 
To  that  ruhng  the  plaintiff  duly  excepted.  In 
making  it  the  court  apparently  relied  solely 
upon  the  case  of  Hunter  v.  CooperMtoion  dh  S. 
Valley  R.  Co,  126  N.  Y.  18,  12  L.  R.  A.  429. 
The  question  to  be  determined  in  this  case  is 
whether,  as  a  matter  of  law,  the  plaintiff  was 
guilty  of  contributory  negligence  in  getting 
onto  the  train,  in  pursuance  of  the  direction  of 
the  conductor,  while  it  was  moving  at  the  rate 
of  2  or  8  miles  an  hour,  when  there  was 
nothing  to  indicate  any  unusual  or  peculiar 
danger.  Inasmuch  as  the  decisions  of  the  trial 
court  and  general  term  seem  to  be  based  upon 
the  Hunter  Case,  it  is  proper  to  examine  the 
decisions  of  this  court  in  that  case,  to  ascertain 
whether  the  principle  there  decided  upholds 
the  determination  of  the  courts  below. 

When  the  Hunter  Case  was  in  this  court  on 
the  first  appeal,  it  was  reversed  upon  the 
ground  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  boarding  a  train  mov- 
ing at  the  rate  of  from  4  to  6,  or  6  to  8,  miles 
an  hour,  although  he  was  within  3  or  4  feet  of 
an  elevated  freight  platform,  which  was  only 
about  6  inches  from  the  side  of  the  moving 
car.  The  opinion  on  the  first  appeal  discloses 
that  the  decision  was  then  based  chiefly  upon 
the  rapidity  with  which  the  train  was  moving 
when  the  intestate  attempted  to  get  on;  the 
court,  in  effect,  holding  that  to  board  a  train 
moving  from  4  to  6,  or  from  6  to  8,  miles  an 
hour,  was  so  dangerous  and  hazardous  that  it 
must  be  regarded  as  negligence,  as  matter  of 
law,  notwithstanding  the  conductor  directed 
him  to  do  so.  At  the  same  time  it  recognized 
the  fact  that  there  were  cases  in  which  an  at- 
tempt to  get  off  or  on  a  moving  train  would 
not  be  regarded  as  negligence  per  «€,  and  where 
the  question  of  negligence  upon  all  the  facts 
should  be  submitted  to  the  jury.  When  the 
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case  was  in  this  court  upon  a  second  appeal,  it 
appeared  by  the  record  that  there  bad  been  a 
change  in  the  evidence,  so  that  the  train  was 
described  as  moving  at  the  rate  of  from  1  to  2, 
instead  of  from  4  to  6,  or  6  to  8,  miles  an  hour. 
The  court  reversed  the  judgment  upon  the 
ground  that  the  plaintiff's  intestate  was  negli- 
gent, and  that  his  act  contributed  to  his  death. 
This  conclusion  seems  to  have  rested  princi- 
pally upon  the  presence  of  an  elevated  freight 
platform  in  close  proximity  to  the  place  where 
the  intestate  attempted  to  board  the  moving 
car,  so  that,  in  case  of  a  misstep  or  other 
slight  accident,  his  injury  from  contact  there- 
with was  almost,  if  not  absolutely,  certain. 
The  court,  however,  again  recognis^  in  its 
opinion  the  existence  of  cases  where  an  at- 
tempt to  board  or  alight  from  a  moving  train 
would  not  be  regarded  as  negligence,  as  a  mat- 
ter of  law,  but  stated  that  that  was  not  one  of 
those  cases.  I  think  it  may  be  said  of  the  de- 
cisions in  that  casQ  that  in  the  first  it  was  held 
that  it  was  negligence  per  se  to  board  a  traia 
moving  from  4  to  6,  or  o  to  8,  miles  an  hour,  on 
account  of  its  comparative  rapid  motion;  and, 
in  the  second,  as  the  danger  was  manifest,  un- 
usual, and  peculiar,  and  must  have  been  seen 
and  understood;  that,  although  moving  at  a 
less  rate  of  speed,  it  was  negligence,  as  a  mat- 
ter of  law,  to  attempt  to  board  it  while  in  close 
proximity  to  a  prominent  obstruction,  so  situ- 
ated that  in  case  of  failure,  or  of  a  misstep  or 
other  slight  misadventure,  the  risk  of  beine 
thrown  against  the  obstruction  and  injured 
would  be  imminent.  It  is  obvious  that  the 
facts  upon  which  the  decisions  in  the  Hunter 
Case  were  based  are  essentially  unlike  those  in 
the  case  at  bar.  Upon  the  first  appeal  in  that 
case  the  train  was  shown  to  have  been  moving 
at  a  rate  of  speed  greatly  in  excess  of  that  at 
which  a  person  would  ordinarily  walk,  and  in 
the  second  the  proof  was  that,  while  the  train 
was  moving  less  rapidly,  still  the  attempt  to 
boaid  it  was  manifestly  attended  with  such  pe- 
culiar and  certain  danger  from  surrounding 
obstacles  as  to  make  it  negli^nce  to  do  so« 
Neither  of  those  conditions  exists  in  this  case. 
Here  the  train  was  moving  at  a  rate  of  speed 
not  greater  than  an  ordinary  walk.  There 
was  a  long  platform  at  the  station,  unob- 
structed, with  nothing  to  indicate  that  any  un- 
usual danger  was  to  be  apprehended  in  step- 
ping upon  the  train.  Thus,  it  is  apparent  that 
the  Hunter  Case  is  plainly  distinguishable 
from  the  case  at  bar,  and  that  the  decisions  in 
that  case  do  not  sustain  the  determination  of 
the  courts  below.  Unless  this  court  shall  hold 
that  it  is  negligence  per  se  to  step  upon  a  mov- 
ing train,  no  matter  how  slight  its  motion,  this 
judgment  cannot  be  upheld.  We  think  the  de- 
cisions in  the  Hunter  Case  have  gone  to  the 
fullest  limit  to  which  this  principle  should  be- 
extended.  It  is  a  matter  of  common  knowl- 
edge that  it  is  of  daily  occurrence  that  ordina- 
rily prudent  persons  safely  board  a  train  or  car  . 
moving  at  2  or  3  miles  an  hour.  We  are  not 
prepared  to  hold  that  it  is  negligence  per  se  to 
step  upon  a  train  moving  at  that  rate  of  speed. 
To  do  so  would  encroach  upon  the  proper  prov- 
ince of  a  jury.  There  is  another  distinction 
between  this  and  the  Hunter  Case.  In  this 
case  the  proof  discloses  that  the  conductor  was 
in  entire  charge  of  the  train,  as  the  representa- 
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tive  of  the  defendant.  When  the  train  first 
passed  he  informed  the  plaintiff  that  upon  his 
return  he  would  stop,  so  he  could  take  the 
train  to  Deer  Park.  He  doubtless  had  author- 
ity to  make  that  agreement.  In  pursuance  of 
it  the  plaintiff  remained  at  the  station  until  the 
train  returned,  when,  while  the  train  was  going 
at  a  rate  of  speed  which  appeared  to  render  it 
reasonably  safe,  he  complied  with  the  direc- 
tion of  the  conductor,  and  boarded  it.  We 
are  not  prepared  to  hold  that,  under  those  cir- 
cumstances, the  direction  of  the  conductor  was 
•of  no  importance.  While  it  was  held  in  the 
Hunter  Case  that  such  a  direction  was  unim- 
portant where  it  was  manifest  that  to  comply 
with  it  was  imminently  dangerous,  yet  here,  as 
no  such  condition  existed,  that  principle  has  no 
application. 

There  is  another  ground  upon  which  we 
think  the  judgment  should  be  reversed.  Even 
if  it  were  assumed  that  the  plaintiff  was  neg- 
ligent in  stepping  upon  a  moving  train,  yet  it 
•cannot  be  held,  as  a  matter  of  law,  that  such 
negligence,  in  any  proper  sense,  contributed  to 
his  injury.  The  danger  which  attended  the 
boarding  of  a  moving  train  had  been  passed. 
The  plaintiff  was  upon  the  train,  and  in  a  situ- 
ation of  safety,  unless  there  was  an  accident, 
or  some  mismanagement.  His  injury  can 
hardly  be  said  to  &  the  proximate  result  of 
stepping  upon  the  moving  train,  or  to  have 
been  occasioned  by  his  inability  to  safely  reach 
a  seat  because  the  car  was  in  motion.  The  di- 
rect and  proximate  cause  of  his  injury  was  the 
mismanagement  of  the  train,  causing  a  sudden 
jerk  or  lurch  which  threw  the  plaintiff  there- 
from, or  at  least  the  question  whether  that  was 
the  cause  was  a  question  of  fact  for  the  jury. 


We  are  of  the  opinion  that  the  questions  of  the 
defendant's  negligence,  and  the  plaintiff's  free- 
dom from  contributory  negligence  were,  under 
the  evidence,  questions  of  fact,  and  should 
have  been  submitted  to  the  jury. 

The  judgment  should  be  reverted,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

Andrews,  Ch.  J.,  and  0*Brien,  Bart- 
lett,  and  Vann,  JJ.,  concur: 

Gk*ay,  J.,  dissenting: 

I  dissent  from  the  conclusion  reached  by  the 
majority  of  my  associates,  because,  in  all  the 
main  and  material  facts,  this  case  cannot  be 
distinguished  from  the  Hunter  Case,  112  N.  Y. 
371,  2  L.  R.  A.  832;  Id.  126  N.  Y.  18.  12  L. 
R.  A.  429, —  which  in  turn  rested  upon  the 
principle  decided  in  the  Solomon  Case,  103  N. 
Y.  437,  57  Am.  Rep.  760.  This  train  was  a 
special  train,  which  was  not  scheduled  to  stop 
at  the  station,  and  upon  which  the  plaintiff 
had  no  right  to  be  carried.  The  plaintiff 
elected  to  leave  his  place  of  safety,  and  to  in- 
cur the  perH  of  boarding  a  moving  train,  for 
some  purpose  of  convenience,  upon  the  invita- 
tion of  his  friend,  the  conductor  of  the  train. 
These  were  also  the  facts  in  the  Hunter  Case, 
upon  consideration  of  which  this  court  deter- 
mined that  the  plaintiff  was  guilty  of  contrib- 
utory negligence,  and  therefore  should  have 
been  nonsuited.  The  distinction  attempted 
now  to  be  made  between  the  cases  does  not 
amount  to  a  substantial  difference.  It  seems 
to  me  that,  in  making  this  distinction,  we  are 
unnecessarily  introducing  uncertainty  in  the 
law  for  the  government  of  trial  courts  in  neg- 
ligence cases. 

Haig^ht,  J.,  concurs. 
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GLASER  BROTHERS  et  al.,  Appts., 

V. 

FIRST    NATIONAL    BANK    OF   FORT 
SMITH. 

(88  Ark.  171.) 

1.  An  attachment  creditor  csannot  have 
a  prior  attachment  set  aside  because  it 


was  without  learal  firrouods  and  was  based  on  an 
a£Bdavlt  known  to  be  false  by  both  parties  to  the 
action  in  which  it  was  filed,  and  was  permitted  by 
the  debtor  while  in  failing  circumstances  to  g^ive 
a  preference. 
2.  False  statements  by  one  creditor  to 
another  as  to  an  intent  not  to  procure  an  at- 
tachment will  not  constitute  any  ground  for  set- 
ting aside  an  attachment  on  complaint  of  the 
other  creditor. 


NOTH.—Right  of  creditors  to  question  vaUdity  of 
attachment, 
I.  What  creditors  may  (luestion  the  validity  of  at- 
tachment. 
.a.  Creditors interestedinthepropertycUtached, 

1.  Attachment  creditors. 

2.  Judgment  creditors, 

3.  Mortgage  creditors, 
A.  Partnership  creditors. 

6.  Oamishee  Tiaving  an  interest. 
6.  Oeneral  creditors  in  absence  of  defend- 
anL 
b.  Receiver  or  oMignee  of  creditors, 

1,  Insolvency  gives  an  interest  in  the  prop- 

erty, 

2.  Rule  as  to  receivers, 
8.  RvU  OS  to  assignee. 
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II.  How  creditors  may  question  the  validity  of  attach- 
ment, 

a.  In  the  absence  of  statute  relating  to  inter' 

ventUms. 

1.  Jkf  otion  in  court  of  law, 

2.  By  other  proceedings  at  law. 
8.  BUI  in  equity. 

b.  By  proceedings  wuler  a  statute. 

1.  Intervention  and  defense. 

(a.)  The  provisions. 
(b.)  The  pleading. 

2.  Not  by  proceedings  in  another  court. 
8.  Assertion  of  vendor*s  lien  or  pti/vilege. 

HI.  For  wliat  creditors  may  question  the  validity  of 
attachment. 

a.  In  general. 

b.  Forwcmtof  cause  of  action. 
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APPEAL  by  interveners  from  a  judgment  of 
the  Circuit  Court  for  Sebastian  County 
dissallowing  their  claims  in  an  attachment  pro- 
ceeding by  the  First  National  Bank  against  C. 
Tilles&Co.  Affirmed, 

The  facts  are  stated  tn  the  opinion. 

Messrs.  Joseph  M.  Hill  and  Clenden- 
ine,  Mechem,  ft  Youmans,  for  appellants: 

An  attachment  known  both  to  the  creditor 
and  debtor  to  be  without  grounds,  and  brought 
for  the  purpose  of  obtaining  a  preference,  and 
suffered  by  the  debtor  with  the  intention  to 
thereby  give  such  creditor  a  preference,  is 
fraudulent,  and  should  be  postponed  to  a  junior 
attaching  creditor  who  intervenes  in  such  suit. 


A  junior  attaching  creditor  can  intervene  in 
a  senior  attachment  and  therein  claim  the  at- 
tached  property  or  the  proceeds  thereof  over 
such  senior  attaching  creditor  upon  a  showing 
that  the  senior  attachment  is  fraudulent  ana 
collusive. 

Sandels  &  Hills'  Dig.  §  872;  Sice  v.  Dorrian^ 
57  Ark.  541;  SannonerY.  Jaeobson,  47  Ark.  31; 
Caruth-Byrnes  Hardware  Co.  v.  Deere,  53  Ark. 
140.  7  L.  R.  A.  405. 

When  it  can  be  shown  by  intervening  credit- 
ors that  the  grounds  upon  which  the  writ  is- 
sued out  did  not  exist,  and  that  the  affidavit 
upon  which  it  was  predicated  was  known  to  be 
false  by  the  party  making  it  or  by  the  plaintiff, 
the  proceeding  should  be  set  aside  as  fraudu- 
lent. 


III.— continued. 

c.  For  iOeoalUy  or  irregulanty  in  the  proceed- 

inos. 

1.  In  general. 

2.  For  lach  of  ground  for  atUiehment. 

3.  For  inmfflcieney  of  ajffidavUs. 

d.  For  fraud  and  coUiVsion. 

1.  Rule  stated  generally. 

2.  In  amount  of  demand. 

8.  In  preference  of  creditors. 

4.  In  heneM  to  debtor  himself. 
6.  Other  frauds  and  deiietts. 

e.  For  .injury  to  vested  i-ights  hy  alteration  of 
the  amount  i^imed. 
IV.  At  what  stage  of  the  proceeding  creditors  may 
(luestion  the  validity  of  the  attachment, 

a.  Before  the  trial. 

b.  AfUr  the  trial, 

T.  What  credilors  may  question  the  validity  of  at- 
tachment. 
a.  Creditors  interested  in  the  property  attached. 

The  right  of  creditors  to  question  the  validity  of 
aa  attachment  in  the  proceedioR  itself  is  wholly  a 
matter  of  statutory  refirulation,  so  that  whatever 
may  be  stated  must  be  interpreted  generally  and 
considered  In  subordination  to  a  possible  specific 
statute  In  any  one  particular  state.  We  believe 
that  all  courts  will  agree  with  the  one  which  has 
said:  ''Proceedings  to  dissolve  an  attachment  (which 
is  not  only  an  ex  parte  seizure,  but  one  which  is 
very  poorly  guarded  against  gross  abuse)  is  not  to 
be  looked  on  with  disfavor  or  construed  with  any 
unreasonablestrlctnesB."  Kowe  v.Kellogg.54Mich. 
206.  Nevertheless  it  must  be  borne  m  mind  that  the 
attachment  itself  is  wholly  statutory  and  its  rules 
precise.  Where  a  right  to  attach  Is  emphatically 
given,  and  the  prescribed  proceeding  followed,  an 
attack  will  be  unavailing. 

If  the  controlling  statute  does  not  specifically 
prescribe  who  may  come  in  and  question  the  valid, 
ity  of  an  attachment,  then  a  creditor  must  look 
solely  to  the  common  law  for  his  right  to  do  so  col- 
laterally. 

While  much  is  said  about  attachment  being  a 
proceeding  that  is  not  favored  by  the  courts,  it  is 
at  the  same  time  an  indisputable  fact  that  the  policy 
of  the  law  is  that  a  man^s  property  shall  be  amen- 
able to  legal  process  for  the  satisfaction  of  his  pe- 
cuniary indebtedness,  and  it  will  be  seen  by  view- 
ing all  the  cases  that  courts  will  not  permit  the 
interruptioB  by  a  third  person  of  a  legal  process 
sued  out  by  a  creditor  in  pursuit  of  the  property  of 
his  debtor,  whether  it  be  attachment  or  execution, 
unless  such  interruption  be  by  someone  who  Is  not 
only  a  creditor  of  the  same  debtor  but  one  who  has 
some  substantial  interest  In  the  property  pursued, 
except  in  case  of  insolvency  in  Texas  [Johnson  v. 
Hcidenheimer,  65  Tex.  263]  and  by  special  statute 
in  Mississippi  [act  approved  March  11,  1884].  The 
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existence  of  a  legal  demand  against  the  attachment 
debtor  is  not  generally  sufiBcient  to  warrant  an  at- 
tack upon  an  attachment.  There  must  be  some 
interest  possessed  in  the  property  which  has  been 
attached  by  another,  which  interest  is  in  danger  of 
being  lost  or  destroyed  If  the  pending  attachment 
and  attachment  lien  are  not  set  aside  or  avoided  be- 
fore the  property  in  question  is  made  subservient 
thereto  by  sale  and  appropriation  of  the  proceeds. 

While  all  the  cases  hereinafter  cited  are  based 
upon  the  principles  above  stated,  the  following- are 
given  to  particularly  illustrate  the  trend  of  the  de- 
cisions. 

It  is  for  the  purpose  of  protecting  the  creditor's 
rights  in  the  property  attached  that  the  Code  of 
California  permits  him  to  intervene,  and  -when  be 
has  a  Hen  which  may  be  defeated  by  the  jud^rnaent 
and  execution  in  attachment  he  may  defeat  such 
Judgment  by  showing  the  invalidity  of  the  prior 
attachment.  Speyer  v.  Ihmels,  21  Cal.  280,  81  A m^ 
Dec.  157:  Davis  v.  Eppinger,  18  Cal.  378,  79  Am. 
Dec.  184. 

Under  a  statute  providing  that  ''when  any  person 
shall  claim  any  title  or  interest,  by  force  of  a 
sut)sequent  attachment,  or  purchase,  or  mortgage, 
or  in  any  other  manner,"  such  claimant  may  be 
allowed  to  dispute  the  validity  and  effect  of  the- 
prior  attachment,  it  was  held,  in  Pierce  v.  Richard- 
son, 9  Met  09,  that  it  was  only  persons  claiming  a 
''subsequent"  interest  who  were  included,  and  that 
for  the  purpose  of  disputing  a  prior  attachment. 
This  was  on  the  theory  that  a  subsequent  attach- 
ment  could  not  affect  a  prior  lien. 

All  courts  recognize  the  fact  that  pre-existing 
liens  of  a  third  person  cannot  be  destroyed  by  sub- 
sequent  attachments.  Nevertheless  a  person  having 
such  interest  may  have  a  desire  to  have  the  attach- 
ment dissolved;  the  statutes  generally  provide 
that  he  may  assert  his  right  to  the  same  extent 
that  he  could  if  attacking  the  proceedings  in  a 
collateral  action. 

There  is  a  distinction  to  be  observed  between  an 
interest  in  the  "action"  and  an  interest  In  the  ^'at- 
tachment."  The  case  of  Boyer  v.  Maglnnis,  90 
Ohio  L.  J.  471.  illustrates  the  rule,  and  sa3^  thattbe 
"action"  is  to  be  met  by  answer  while  the  "attach- 
ment" Is  to  be  met  by  motion,  under  a  statute  con- 
trolling interventions. 

It  is  usual  for  the  statutes,  as,  for  example,  that 
of  Kansas,  to  authorize  a  party  to  the  suit,  or  one 
Interested  or  affected  thereby,  to  come  in  and 
move  to  dissolve  the  attachment.  Wichita  Whole- 
sale Grocery  Co.  v.  Records,  40  Kan.  119. 

Under  a  statute  permitting  an  intervention  In 
Maryland,  it  has  been  held  that  "for  any  apimrent 
defect  in  the  proceedings  before  the  court,  the  at- 
tachment may  be  quashed  upon  the  suggestion  of 
such  defect  to  the  court  either  by  the  defendant 
himself  or  a  third  person  claiming  an  interest  in 
the   property  attached."    Campbell  v.    Morris,  & 
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Bateman  Bro%.  v.  Bamsey,  74  Tex.  589; 
Freiberg  v.  Freiberg,  74  Tex.  122;  Freiberg  v. 
Freiberg  (Tex.)  19  S.  W.  791;  CartwHght  v. 
Bamberger,  90  Ala.  405:  QHkeson-Siou  Crnn- 
mission  Co.  v.  Bond,  44  La.  Ann.  841;  Meiii' 
hard  V.  Youngblood,  37  S.  C.  231;  Claflin  v. 
Syltester,  99  Mo.  270. 

The  bank  is  estopped  to  claim  priority  over 
Rice,  Stix,  &  Co.  and  Bamberger,  Bloom,  & 
Co. 

Jowers  V.  Phelps,  83  Ark.  465. 

Mr.  Georg^e  H.  Saunders  also  for  appel- 
lants: 

Messrs.  Clayton  ft  Brixsolara*  James 
F.  Read,  and  John  H.  Rog^ers,  for  appel- 
lee:    . 

It  was  not  a  fraud  fot  Tilles  &  Co.  to  con- 


sent or  even  procure  the  bank  to  attach  them, 
for  the  purpose  only  of  preferring  the  bank  as 
to  a  bona  fide  debt;  this  preference  could  be 
made  by  an  assignment,  by  a  mortgage,  by 
pledge,  or  by  a  sale  to  pay  the  debt:  and  wbat 
barm  does  anybody  else  suffer  because  the  pref- 
erence is  made  by  an  attachment,  and  made 
for  no  other  purpose  than  to  prefer  the  bank 
as  to  a  just  debt? 

Richmond  v.  Mississippi  Mills,  52  Ark.  40,  4 
L.  R.  A.  413;  Burrows  v.  Lehndorff,  8  Iowa, 
96;  Riygan  v.  Wolf,  53  Ark.  588;  Fecheimer 
V.  Robertson,  53  Ark.  101;  Bayley  v.  Bryant,. 
24  Pick.  198. 

Collusion  is  defined  to  be  an  agreement  be- 
tween two  or  more  persons  to  defraud  another 
of  his  rights  by  the  forms  of  law,  or  to  obtain* 


Harr.  &  McH.  562;  Clarke  v.  Meizsell,  29  Md.  221, 
228. 

Id  New  York  under  the  Code  anyone  having  an 
interest  in  tlie  land  attached  may  move  to  dissolve 
the  attachment.  This  is  true  thougrh  the  person 
maklnsr  the  motion  has  acquired  an  interest  in  only 
a  part  of  the  property  attached,  and  the  rigrbt  is 
not  confined  to  one  who  has  an  Interest  in  the  pro- 
ceedlnflrs  in  inmum.  Trow's  Printingr  &  B.  Co.  v. 
Hart,  86  N.  Y.  600. 

**Any  person  interested*^  is  given  the  right  to  con- 
test an  attachment,  by  the  West  Virginia  Code, 
chap.  12tt,  6  24.  Capehart  v.  Dowery,  10  W.  Va.  180. 
And  this  is  held  to  give  the  right  to  contest  the 
Bu£BcleDcy  of  the  affidavit  on  which  the  attachment 
is  issued. 

1.  Attachment  creditors. 

'"All  creditors  who  are  in  pursuit  of  satisfaction 
of  their  debts  by  means  of  attachment  are  con- 
sidered as  running  a  race  on  equal  ground,  and 
each  is  entitled  to  take  advantage  of  defects  in  the 
proceedings  of  the  others."  M'Gregor  v.  Brown,  5 
Pick.  170. 

An  attachment  may  be  attacked  for  a  defect 
rendering  it  invalid.  This  may  be  done  by  other 
creditors  who  have  subsequently  sued  out  attach- 
ments on  judgments.  Clarke  v.  Meixsell,  29  Md. 
221:  Bank  of  Santa  F6  v.  Haskell  County  Bank,  U 
Kan.  376. 

The  supreme  court  of  Kentucky  says,  in  Peters 
V.  Conway,  4  Bush,  666,  670:  "It  has  often  been  de- 
cided in  this  court  that  subsequent  attaching 
creditors  can  show  defects  in  prior  attachments, 
and  thereby  get  the  prior  liens  out  of  their  way." 
Other  states  permit  the  same  practice,  as  the  fol- 
lowing cases  will  show:  Austin  v.  Goodbar  Shoe 
Co.  60  Ark.  444;  Kimball  v.  Rlchardson-Kimball  Co. 
Ill  Cal.  386;  Harvey  v.  Foster,  64  Cal.  296;  Coghlll  v. 
Marks,  29  Cal.  678;  McComb  v.  Reed,  28  Cal.  281,  87 
Am.  Dec.  116;  Speyer  v.  Ihmeis,  21  Cal.  280.  81  Am. 
Dec.  107;  Dolan  v.  Topping,  61  Kan.  321;  Wichita 
"Wholesale  Grocery  Co.  v.  Records,  40  Kan.  119; 
Long  v.  Murphy,  27  Kan.  375;  Peirce  v.  Richard- 
son, 9  Met.  69;  Fairfield  v.  Baldwin.  12  Pick.  388; 
Bayley  v.  Bryant,  24  Pick.  198;  BaUrd  v.  Williams, 
19  Pick.  381;  McGregor  v.  Brown,  auryra;  Ball  v. 
ClafllD.  5  Pick.  308,  16  Am.  Dec.  407;  WlUis  v. 
Crooker,  1  Pick.  204;  Cushing  v.  Gore,  16  Mass.  69; 
Hale  V.  Chandler,  8  Mich.  640;  Engel  v.  Dressel,  26 
Mo.  App.dB;  Claflin  v.  Sylvester,  99  Mo.  276;  ScharflT 
V.  Chalfe,  68  Miss.  641;  Wincbell  v.  McKlnzie,  86 
Neb.  818;  Rudolph  v.  McDonald,  6  Neb.  168;  Mendes 
V.  Freiters,  16  Nev.  888;  Clough  v.  Curtis,  62  N.  H. 
409;  Page  v.  Jewett,  46  N.  H.  445;  Lalghton  v.  Lord, 
29  N.  H.237;  Van  Camp  v.  Searle,  147  N.  Y.  150; 
Crowns  v.  Vail,  51  Hun,  204;  Ward  v.  Howard,  12 
Ohio  St.  158;  Earners  Case,  1  U.  S.  1  Dall.  162. 1  L. 
ed.  77;  Taylor  v.  Knox,  1  U.  S.  1  Dall.  158, 1  L.  ed. 
80;  Walker  v.  Roberts,  4  Rich.  L.  661;  Lindau  v. 
35L.aA. 


Arnold,  4  Strobh.L.  280;  Goodbar  v.  First  Nat.  Bank« . 

78  Tex.  461;  Sweetzer  v.  Claflin,  82  Tex.  618;  Bate- 
man Bros.  V.  Ramsey,  74  Tex.  589;  Freiberg  v.  Frel^ 
berg.  74  Tex.  122;  Sanger  Bros.  v.  Trammel],  66  Tex. 
361;  Johnson  v.  Heldenheimer,  65  Tex.  263;  Kol- 
lette  V.  Selbel,  7  Tex.  Civ.  A  pp.  260;  Martin  Cloth- 
ing Co.  v.  Page,  1  Tex.  Civ.  App.  589;  Chaffee  v. 
Malarkee.  28  Vt.  242;  Harding  v.  Harding,  25  Vt. 
487;  Pendleton  v.  Smith,  1  W.  Va.  16;  Landauer  t^ 
Victor,  60  Wis.  434;  First  Nat.  Bank  v.  Greenwood, 

79  Wis.  269. 

But  under  the  former  practice  in  New  York 
state  subsequent  attachment  creditors  before  they 
have  obtained  judgment  were  denied  the  right  to 
move  to  set  aside  a  prior  attachment.  Ketchum  v. 
Ketchum,  1  Abb.  Pr.  N.  S.  167,  Affirmed  as  Isham  v. 
Ketchum,  46  Barb.  43. 

In  Ketchum  v.  Ketchum,  mtpro,  the  court  said: : 
^'That  can  only  be  done,  if  at  all,  by  Judgment 
creditors."  The  ground  of  attachment  in  this  case 
is  stated  in  1  Abb.  Pr.  N.  S.  167,  to  bn  that  ''no  at- 
tachment could  properly  be  issued  in  that  action." 
On  appeal  in  46  Barb.  43,  it  is  said  the  motion 
was  on  the  ground  that  the  prior  attachments 
''were  irregularly  issued,"  and  the  court  says  it 
was  not  alleged  or  pretended  that  the  debts  or 
claims  for  which  the  first  actions  were  brought 
were  not  Just,  nor  that  there  was  any  collusion, 
and  that  if  the  defendants  chose  to  waive  the  ir- 
regularity it  does  not  appear  on  principle  what  the 
subsequent  attachment  creditors  had  to  do  with 
that. 

A  new  rule  in  respect  to  the  right  of  third  per- 
sons to  intervene  by  motion  to  vacate  an  attach- 
ment is  enacted  by  N.  Y.  Code  Civ.  Proo.  6  682, . 
giving  such  right  to  a  lienor.  Steuben  County 
Bank  v.  Alberger,  75  N.  Y.  179. 

But  the  right  of  a  subsequent  attaching  creditor 
to  attack  a  prior  attachment  for  a  jurisdictional  de- 
fect in  the  affidavit  on  which  it  was  granted  existed 
prior  to  the  adoption  of  8  682  of  the  Code  of  Civil 
Procedure  of  1877.    Jacobs  v.  Hogan,  86  N.  Y.  243. . 

A  levy  of  an  attachment  cannot  be  attacked  by 
a  Junior  attaching  creditor  unless  he  shows  that  he 
has  himself  procured  such  a  levy  as  will  give  him 
precedence  of  right  to  the  property.  Scharff  v. 
Chaffe.  68  Miss.  641. 

The  failure  of  a  subsequent  attachment  creditor 
to  show  the  validity  of  his  attachment,  or  that  it  • 
gave  him  any  lien  on  the  property  in  controversy, 
is  discussed  in  Tim  v.  Smith,  65  How.  Pr.  199,  where 
Van  Brunt,  J.,  says:  "As  far  as  I  have  been  able  to 
examine  the  adjudications*  the  question  now  pre- 
sented has  never  been  raised;  but  it  seems  to  me 
that  the  plaintiffs  In  the  process  attacked  have  a 
right  to  claim  that  legal  evidence  of  the  existence 
of  the  subsequent  lien  shall  be  furnished  before 
they  can  be  called  upon  to  Justify  their  own  pro- 
ceedings, and  that  they  may  insist  that  the  moving 
Lienor  shall  show  to  the  court  that  his  process  at 
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-an  object  f orbiddeD  by  law.  It  is  nearly  allied 
to  covin. 

Baldwin  v.  Neio  York,  45  Barb.  369;  Belt  v. 
Blackburn,  28  Md.  235;  1  Story.  Eq.  Jur.  §  187. 

A  junior  attaching  creditor  cannot  attack 
the  validity  of  a  prior  attaching  creditor  whose 
debt  is  bona  fide  because  of  irregularity  in  the 
attachment  proceedings,  or  because  of  the 
nonexistence  of  any  valid  ground  of  attach- 
ment or  because  the  debtor  instigated  the  prior 
■attachment. 

Sannoner  v.  Jacobson,  47  Ark,  41;  Garuth- 
Byrnes  Hardware  Co.  v.  Beere,  53  Ark.  140,  7 
L.  R.  A.  405;  Rice  v.  Dorrian,  57  Ark.  542; 
Holberg  v.  Jaj^ray,  64  Miss.  746;  Landauer  v. 
VietoT,  69  Wis.  484;  Bayley  v.  Bryant,  supra; 
First  Nat.  Bank  v.  Greenwood,  79  Wis.  269; 
Baker  v.  Ayers,  58  Ark.  527;  Avstin  v.  Good- 
la/r  Shoe  Co.  60  Ark.  444;  Fleming  v.  Shields, 
21  La.  Ann.  118,  99  Am.  Dec.  719. 


Battle*  J.,  delivered  the  opinion  of  the 
court: 

When  two  creditors  have  sued  out  orders  of 
attachment  against  a  debtor,  and  caused  them 
to  be  levied  on  the  same  property,  has  the 
junior  the  right  to  file  a  complaint  in  the  ac- 
tion instituted  by  the  senior,  thereby  claiming 
the  first  lien,  and  to  have  the  first  attachment 
set  aside  by  showing  that  it  was  known  at  the 
commencement  thereof  by  both  parties  to  the 
the  same  to  be  without  legal  grounds,  that  it 
was  based  on  an  afiSdavit  known  to  be  false  by 
both  parties  to  the  action  in  which  it  was  filed, 
that  it  was  made  for  the  purpose  of  obtaining 
a  preference  over  creditors,  and  that  it  was 
permitted  by  the  debtor  for  that  puriy>se,  he 
and  the  first  attachment  creditor  knowing  at 
the  time  that  he  was  in  failing  circumstances? 

No  creditor  has  the  right  to  defend  an  action 
or  proceeding  against  his  debtor,  to  which  he 


least  is  reerular  and  has  a  better  foundation  than 
the  process  attacked." 

The  Junior  attachlDR  creditor  is  hound  when  he 
moves  to  vacate  a  prior  attachment  to  show  that 
his  warrant  was  granted  upon  papers  sufficient  to 
confer  jurisdiction;  in  other  words,  both  parties 
should,  on  a  motion  to  vacate,  occupy  the  same 
position  with  regard  to  the  papers  upon  which 
their  warrants  were  respectively  granted,  and  the 
attacking  party  should  disclose  his  own  position  as 
well  as  that  of  his  adversary.  Tim  v.  Smith,  83  N.  Y. 
S7,  Affirming  65  How.  Pr.l99;  Everitt  v.  Everitt  Mfg. 
Co.  83  N.  Y.  8.  R.  996;  Dayton  v.  McEIwee  Mfg.  Co. 
46  N.  Y.  8.  R.  189;  Pitts  v.  Scribner,  46  N.  Y.  8.  R.  726; 
Hodgman  v.  Barker,  60  Hun,  156;  Manufacturers* 
Nat.  Bank  v.  Hall,  Id.  406;  Delmore  v.  Owen,  44  Hun, 
296;  National  Broadway  Bank  v.  Barker,  20  N.  Y. 
Civ.  Proc  Rep.  338;  Hodgman  v.  Barker,  48  N.  Y. 
8.  R.  797;  Central  Nat.  Bank  v.  Fort  Ann  Woolen 
Co.  24  N.  Y.  Supp.  640,  Affirmed  143  N.  Y.  624. 

In  Barton  v.  Hanauer,  4  Kan.  App.  531,  a  Junior 
attaching  creditor  who  had  judgment  in  another 
•court  came  in  and  moved  to  discharge  an  attach- 
ment on  the  ground  that  the  court  had  no  jurisdic- 
tion. 

A  garnishment  is  a  lien  on  the  property  sufficient 
to  sustain  an  intervention  for  the  purpose  of  mak- 
ing a  showing  to  defeat  the  prior  attachment.  In 
California  garnishment  is  a  lien  on  the  property  in 
the  hands  of  the  gramishee.  Kimball  v.  Richard- 
son-Kimball  Co.  Ill  Cal.  886. 

See  also  Chase  v.  Foster,  infra,  I.  a,  5. 

2.  Judgment  creditors. 

See  also  Barton  v.  Hanauer,  4  Kan.  App.  581. 

Another  creditor  who  had  obtained  a  judgment 
against  the  debtor  and  has  had  an  execution  Issued 
on  such  judgment,  has  thereby  acquired  such  an  in- 
terest in  the  property  as  to  entitle  him  to  come 
into  court  and  move  to  dissolve  a  prior  attach- 
ment. He  is  not  interested  in  the  merits  of  the  ac- 
tion, but  only  In  having  the  prior  lien  on  the  prop- 
erty removed;  hence,  under  the  Kansas  Code,  a 
motion  is  the  proper  procedure,  and  not  interven- 
tion. Bank  of  Santa  F6  v.  Haskell  County  Bank, 
54  Kan.  375. 

Judgment  creditors  who,  by  way  of  execution, 
have  sued  out  subsequent  attachments,  have 
thereby  acquired  such  an  interest  in  the  funds  and 
their  distribution  that  they  may  come  into  court 
by  intervention,  in  Maryland,  and  move  to  quash 
the  prior  attachment.  Clarke  v.  Meixsell,  29  Md. 
221. 

By  execution  and  levy.  In  New  Jersey,  judgment 
creditors  acquire  the  rights  of  the  judgment  debtor 
in  the  property  levied  upon,  and  they  have  a  right 
to  rescue  it,  for  the  satisfaction  of  their  claims 
^5  L.  R  A. 


from  anyone  who  cannot  assert  a  superior  title  in 
law  to  it.  If  the  prior  attachment  is  unfounded 
they  have  a  right  to  have  it  swept  away.  And  the 
fact  that  the  attachment  defendant  may  be  wilting 
the  attachment  should  be  maintained  against  him, 
is  no  obstacle  to  the  assertion  of  the  judgment 
creditor's  rights.  National  Papeterie  Co.  v.  Kin- 
sey,  54  N.  J.  L.  29. 

It  is  suggested  that  a  motion  to  set  aside  the  at- 
tachment or  to  postpone  It  is  the  better  practice, 
for  the  reason  that  the  intervener,  not  being  inter- 
ested in  the  merits  of  the  action,  has  no  right  to 
have  the  attachment  quashed  as  to  the  defendant 
therein. 

A  woman  to  whom  a  judgment  had  been  con- 
fessed by  her  husband  moved  to  vacate  an  attach- 
ment against  his  property  m  an  attachment  suit 
against  them  both  based  on  allegations  of  a  fraudu- 
lent intent  to  defraud  their  creditors.  The  rig-ht 
to  make  this  motion  Is  not  disputed  in  the  case, 
which  turned  on  other  grounds.  Steuben  County 
Bank  v.  Alberger,  76  N.  Y.  179. 

8.  Mortgage  creditors. 

The  principle  that  authorizes  subsequent  attach- 
ing creditors  to  attack  prior  attachments  applies, 
and  with  more  force,  indeed,  to  subsequent  mort- 
gagees, as  by  the  conveyance  they  get  the  legal 
title;  hence  they  necessarily  have  the  right  to  at> 
tack  and  destroy  all  prior  liens  of  every  kind. 
Peters  v.  Conway,  4  Bush.  565,  570. 

If  the  provision  of  the  statute  relied  upon  for  the 
right  to  attack  the  attachment  specifies  that  it  mar 
be  done  by  one  claiming  a  title  or  interest  by  force 
of  a  subsequent  mortgage,  persons  holding  title  by- 
prior  mortgage  cannot  be  heard  thereunder. 
Peirce  v.  Richardson,  9  Met.  60. 

But  in  Alabama  subsequent  mortgagees  who 
took  the  mortgage  after  levy  of  an  attachments 
and  by  abuse  of  the  office  of  amients  curicf. 
sought  to  dismiss  the  attachment  for  alleged  ir- 
regularities  in  the  affidavit* and  bond,  were  denied 
thelright  to  make  such  a  motion  on  the  ground  that 
they  took  the  property  burdened  with  the  Hen  of 
the  levy.    May  v.  Courtnay,  47  Ala.  186. 

However,  the  assertion  of  title  by  a  prior  mort- 
gagee cannot  properly  be  called  an  attack,  for  it  is 
merely  the  calling  of  the  court*s  attention  to  hia 
superior  right.  It  is  a  claim  of  title,  and  such  an 
issue  is  not  an  attack  for  the  reason  that  the  claim- 
ant must  rely  upon  the  strengh  of  his  own  right 
and  not  upon  the  weakness  of  the  right  of  his  ad- 
versary. 

As  to  the  limitation  of  the  attack  of  a  mortgagee 
upon  an  attachment,  see  Elliott  v.  First  Nat.  Bank, 
2  Colo.  App.  164,  infra^  III.  c,  1.  As  to  vendor's  lien, 
see  infra,  IL  b,  8. 
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is  not  a  party,  on  the  ground  that,  if  the  8uit 
or  proceeding  is  maintained,  he  will  not  be 
able  to  recover  the  whole  of  his  debt  Having 
no  right  to  interpose  a  defense  in  such  an  ac- 
tion, he  could  not,  for  the  same  reason,  have 
a  judgment  rendered  therein  set  aside  by  a  mo- 
lion  or  other  original  proceeding,  at  law  or  in 
equity,  *'on  the  ground  that  the  defendant  had 
defenses  which  he  might  have  asserted,  or 
that,  in  the  transaction  between  the  plaintiff 
and  the  defendant  out  of  which  the  judgment 
grew,  the  former  overreached  the  latter." 
Mayes  v.  Woodall,  86  Tex.  687;  DrexeVs  Ap- 
peal, 6  Pa.  272;  Hauefs  Appeal,  5  WatU  &  8. 
473;  Packard  v.  Smith,  9  Wis.  184;  1  Black, 
Judgm.  §  317,  and  cases  cited.  But.  if  he  is 
injuriously  affected  by  the  judgment  he  may 
obtain  relief  by  showing  that  it  was  procured 
by  fraud  and  collusion,  or  suffered  for  the  pur- 


pose of  hindering,  delaying,  or  defrauding  the 
creditors  of  the  defendant.  Meekley'8  Appeal, 
102  Pa.  586;  Dougherty's  Estate,  9  Watts  &  8. 
189.  42  Am.  Dec.  326;  Thompson's  Appeal,  57 
Pa.  175;  McAlpine  v.  Sweetser,  76  Ind.  78; 
Sidensparker  v.  Sidensparker,  52  Me.  481.  83 
Am.  Dec.  527. 

It  has  been  held  that  he  is  entitled  to  relief 
against  judgments  by  confession  or  default 
against  his  insolvent  debtors  for  amounts  larger 
than  were  actually  due  the  plaintiffs,  on  the 
ground  that  they  are  fraudulent  and  void  as 
to  creditors.  Peirce  v.  Partridge,  3  Met.  44; 
Palmer  v.  Martindell,  43  N.  J.  Eq.  90;  IXck- 
inson  v.  Way,  3  Rich.  £q.  412.  8o  it  has  been 
held  that  he  is  entitled  to  relief  against  a  judg- 
ment which  is  not  founded  on  an  actual  debt 
or  other  legal  liability,  in  existence  at  the  time 
of  its  entry,  and  was  suffered  by  the  defendant 


4.  PartntrsMp  creditors. 
The  attachment  of  partnership  property  occa- 
sions more  perplexity  to  practitioners  and  text- 
writers,  not  to  mention  the  courts  tbemselres, 
than  any  other  application  of  the  remedy  of  at- 
tachment. This  Is  because  of  the  chaotic  state  of 
the  decisions  caused  by  the  complexity  of  inter, 
ests  involved.  To  come  as  near  to  a  positive  state- 
ment of  tbe  law  as  possible  concerning  the  rijrht 
to  attack  tbe  validity  of  attachments,  it  may  be 
said,  as  in  effect  in  Scudder  v.  Delasbmut.  7  Iowa, 
99.  that  as  a  rule  partnership  creditors  have  a 
preference  over  creditors  of  individual  members 
of  the  firm;  but  the  partnership  creditor  cannot 
step  in  by  attachment  and  talce  precedence  over 
the  prior  attachment  creditors  of  an  individual 
partner.  To  enable  the  court  to  apply  the  rule  of 
preferences  tbe  case  must  be  such  that  the  court 
may  marshal  the  debts  and  effects  and  thus  ascer- 
tain the  amount  of  the  joint  liabilities  and  of  tbe 
Joint  property.    Tbe  creditor  of  the  firm  has  not 

-  obtained  by  his  attachment  a  Hen  which  he  ^ay 
enforce  for  himself  alone.  ''It  is  not  yet  ascer- 
tained that  there  Is  not  sufladent  for  tbe  payment 
of  both  classes,  and  this  cannot  be  done  In  his  sep- 

:  arate  action  at  law  for  the  recovery  of  his  debt.'* 
This  Is  usually  effected  in  a  court  of  equity,  but  the 

•  court  adds:  ''We  are  not  called  upon  to,  and  there- 
fore will  not,  undertake  to  declare  that  it  cannot 
be  done  otherwise." 

There  are  many  cases  of  contests  between  tbe 
riffht  of  firm  creditors  and  individual  creditors  re- 
firardinflr  attachments,  but  inasmuch  as  they  depend 
upon  superior  rights,  rather  than  the  invalidity 
of  the  rival  attachment,  they  are  deemed  to  be  in- 
applicable here.  It  may  be  stated,  however,  that 
where  creditors  have  obtained  an  interest  in  part- 
nership property  their  right  to  question  the  valid- 
ity of  attachments  does  not  depend  upon  tbe  su- 
periority of  such  rights  but  the  fact  of  itsexlst- 

•  enoe  in  the  property  and  therefore  the  attack  upon 
the  attachment  by  a  partnerbhip  creditor  is  gov- 

'  erned  by  the  rules  controlling  other  cases. 

A  peculiar  kind  of  contest  between  attaching 
creditors  having  levies  on  partnership  property  is 
illustrated  in  Pond  v.  Skidmore,  iO  Conn.  222,  where 
a  creditor  of  one  partner  who  had  attached  tbe 
firm  property  was  contending  with  a  creditor  of 
the  other  partner  who  had  also  attached  tbe  firm 
property.  Tbe  court  held  that  one  of  such  attach- 
ing creditors  could  not  question  the  validity  of  the 
other  creditor's  attachment  on  tbe  ground  of 
fraud  for  tbe  reason  that  they  were  attaching  the 
property  of  different  defendants. 

6.  OamWiee  having  an  interest, 
A  garnishee  becomes  a  party  to  the  proceedings 
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by  service  of  process  and  answer,  but  since  his  an- 
swer does  not  of  itself  dissolve  the  attachment,  al- 
though it  discloses  tbe  fact  that  be  is  a  creditor 
and  not  a  debtor,  it  is  held  that  he  Is  entitled  to  a 
motion  to  dissolve  the  proceedings.  Chase  v.  Fos- 
ter, 9  Iowa,  429. 

See  also  Kimball  v.  Bichardson-KlmbalJ  Co. 
suprcL,  I.  a,  1. 

6.  General  creditors  in  absence  of  defendant. 

To  prevent  an  unjust  advantage  being  taken  by 
attachment  of  the  property  of  an  absent  debtor, 
other  creditors  are  sometimes  permitted  to  become 
parties  to  the  proceedings  for  the  purpose  of  mak- 
ing a  defense.  This  may  be  done  l)ecau8e  the 
spirit  of  tbe  law  Justifies  such  a  proceeding  or  be- 
cause the  letter  of  the  statute  so  provides. 

In  Indiana,  where  one  section  of  a  statute  pro- 
vided that  upon  filing  a  bond  and  affidavit  another 
creditor  might  become  a  party:  another  that  tbe 
money  realized  from  the  attachment  should  (after 
paying  costs)  be  paid  to  the  several  creditors;  and 
another  that  when  the  Justice  of  the  case  required 
it  tbe  ultimate  rights  of  the  parties  as  between 
themselves  should  be  determined,— the  court  held 
that  it  was  tbe  intention  of  the  law  that  one  or 
more  of  the  creditors  might  controvert  the  claims 
of  one  or  more  of  the  others  to  prevent  the  re- 
covery of  a  greater  claim  than  was  Justly  due,  and 
to  settle  as  far  as  possible  aU  questions  which 
might  properly  arise  between  the  parties  in  the 
same  suit.  United  States  Exp.  Co.  v.  Lucas,  86 
Ind.  861;  Lytle  v.  Lytic,  »7  Ind.  281. 

In  Engel  v.  Dressel,  20  Mo.  A  pp.  89.  tbe  defend- 
ant in  attachment  had  failed  to  appear  and  plead, 
but  another  attachment  creditor  came  in  and  de- 
fended under  a  statute  providing  that  **when  the 
defendant  has  been  notified  by  publication  and 
does  not  appear,  any  plaintiff  in  the  circum- 
stances contemplated  in  this  section  [Rev.  Stat. 
6  447]  may  make  any  defense  to  any  previous  at- 
tachment, or  to  tbe  action,  which  the  defendant 
might."  Tbe  court  measured  bis  defense  by  the 
defense  which  the  defendant  himself  could  have 
made. 

In  Mississippi,  under  an  act  approved  March  11, 
1884,  any  creditor  of  the  defendant  in  attachment 
was  permitted  to  intervene,  in  the  court  wbere 
the  attachment  was  pending,  and  contest  the 
grounds  alleged  for  suing  out  the  same,  by  plea  in 
abatement  of  the  writ,  upon  making  and  filing  in 
such  court  an  affidavit  setting  forth  that  he 
believed  the  alleged  ground  or  grounds  of  at- 
tachment were  untrue,  and  upon  filing  a  bond  in 
such  penalty  as  the  court  should  prescribe.  It  was 
provided  that  the  issue  in  this  plea  in  abatement 
should  be  tried  unless  the  defendant  before  such 
trial  himself  filed  a  plea  in  abatement.  Upon  tbe 
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on  the  grouDd  that  it  is  inyalid  against  the 
creditors"  of  the  judgment  debtor.  Palmer  v. 
MartindeU,  supra;  Taaffe  v.  Josepluon,  7  Cal. 
852;  Ayres  v.  Husted,  15  Conn.  504;  2  Bige- 
low,  Ft.  p.  182.  But  if  the  judgment  be  only 
constructively  fraudulent,  like  mortgages,  in 
like  manner  affected,  it  may  stand  good  in 
equity  for  what  is  actually  due.  Parker  v. 
Holmes,  2  Hill,  Eq.  95;  Ayres  v.  Husted.  15 
Conn.  504;  Davenport  v.  Wright,  51  Pa.  292. 
The  interference  of  creditors  in  attachment 
proceedings  is  controlled  by  the  same  rule. 
A  junior  attaching  creditor  cannot  take  advan* 
tage  of  irregularities  or  informalities  in  pro- 
ceedings in  a  prior  attachment,  though  consti- 
tuting good  grounds  for  setting  aside  the 
attachment  on  the  motion  of  the  defendant. 
The  reason  for  this  is,  "priority  is  in  the  gift 
of  the  debtor;"  and,  when  it  is  obtaiued  from 
him  by  means  of  an  irregular  or  informal  at- 
tachment with  which  both  parties  to  the  same 


are  content,  no  one  has  room  to  complain  of  it. 
'*The  formality  and  regularity  of  such  pro- 
ceedings, the  rightful  issuing  the  attachment, 
in  the  absence  of  fraud  and  coUusion  between 
the  plaintiff  and  defendants,  are  matters  per- 
taining exclusively  to  the  defendants."  Biona 
fide  advantages  obtained  thereby  by  one  cred- 
itor over  the  others,  which  entitle  him  to  the 
satisfaction  of  his  claim  out  of  the  debtor's 
property  in  preference  to  and  before  the  re- 
maining creditors,  are  sustained  by  the  law, 
although  by  such  payment  the  collection  of 
other  debts  will  be  defeated.  But  if,  in  ob- 
taining such  advantages,  there  is  any  collusion 
between  the  debtor  and  creditor  for  the  pur- 
pose of  hindering,  delaying,  or  defrauding 
other  creditors,  their  rights  are  thereby  af- 
fected, and  they  have  the  right  to  interfere  in 
the  disposition  of  the  property  attached  for  the- 
purpose  of  asserting  and  protecting  them. 
Meinhard  v.  Toungblood,  87  8.  C.  281;  Gilkeson 


trial  Id  the  abeeooe  of  the  defendant  the  Intervener 
was  permitted  to  introduce  evidence  on  behalf  of 
the  defendant.  Powers  v.  Wright  Bros.  62 Miss.  85. 
To  the  same  effect.  First  Nat.  Bank  v.  Cochran,  71 
Miss.  176;  Lowenstein  t.  Aaron,  09  Miss.  841;  Paine 
v.  HoUiday,  68  Miss.  296. 

b.  Receiver  or  ofsignee  of  creditors, 

1.  Insolvency  oives  an  interest  in  the  property. 

It  is  the  theory  of  law  that  when  a  debtor  be- 
comes so  greatly  involved  In  debt  that  bis  prop- 
erty is  not  sufficient  to  cancel  his  liabilities,  then 
each  and  every  creditor  is  interested  in  what  prop- 
erty there  is,  and  in  seeing  that  it  is  equitably  ap- 
plied. Upon  this  theory  rest  all  insolvency  pro- 
ceedings. The  mere  fact  of  the  insolvent  condi- 
tion of  the  debtor,  however,  generally  does  no 
more  than  give  an  inchoate  right.  It  must  in  most 
oases  be  asserted  before  it  can  affect  the  validity  of 
an  attachment. 

Numerous  cases  might  be  cited  to  this  effect,  but 
in  this  place  we  are  limited  to  the  precise  subject 
of  '*the  rights  of  creditors  to  question  the  validity 
of  the  attachment." 

As  a  general  rule  where,  after  Insolvency,  there 
is  a  receivership  or  assignment,  the  receiver  or  as- 
signee acts  in  liehalf  of  all  the  creditors  and  also 
for  the  debtor.  He  acts  for  all  the  creditors  to 
protect  their  Interest  in  the  property  as  each  of 
them  might  do  were  there  no  receivership  or  as- 
signment, and  at  the  same  time  may  interpose  all 
the  defenses  generally  available  to  a  defendant. 

2.  Rule  as  to  receivers. 

An  injunction  may  be  bad  to  restrain  the  bring- 
ing of  a  garnishment  proceeding  against  a  receiver 
for  it  is  not  a  suit  **for  any  act  or  transaction  of 
his"  within  the  meaning  of  a  Judiciary  act  permit- 
ting a  suit  to  be  brought  against  him  in  such  cases. 
Central  Trust  Co.  v.  Bast  Tennessee,  V.  &  G.  R.  Co. 
59  Fed.  Rep.  528. 

But  a  receiver  of  another  state  cannot,  in  Michi- 
gan, have  an  injunction  to  prevent  the  trial  of  a 
suit  in  garnishment  begun  against  the  insolvent 
debtor  after  the  appointment  of  the  receiver  and 
before  ancillary  receivership  in  Michigan.  The 
receiver  may  in  such  case  obtam  his  legal  rights 
by  Interven  tlon.    Baldwin  v.  Hosmer,  101  Mich.  432. 

In  Mississippi  a  receiver  may  file  a  plea  in  abate- 
ment under  the  act  of  March  11. 1884,  authorizing 
"any  creditor"  to  act  and  contest,  on  behalf  of  all 
the  creditors,  an  attachment  brought  by  one  credi- 
tor. 

''Creditors  might  have  intervened  personally  and 
in  their  own  names, . . .  but  substantially  the  same 
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thing  is  done  by  the  application  of  their  receiver*, 
who  appears  for  them  collectively."  Paine  v.  Hol- 
liday,  68  Miss.  298,  mipra.  I.  a,  6. 

A  receiver  of  a  bank  is  entitled  to  move  to  set 
aside  attachment  proceedings  against  the  bank. 
People's  Bank  v.  Mechanics*  Nat.  Bank.  62  How. 
Pr.  422:  National  Shoe  &  L.  Bank  v.  Mechanics* 
Nat.  Bank,  89  N.Y.  440. 

But  under  the  former  New  York  practice  a  re- 
ceiver was  held  to  have  no  status  in  court  to  move 
for  the  discharge  of  an  attachment.  Tracy  v.  First 
Nat.  Bank,  87  N.  Y.  528;  Allen  v.  Scandinavian 
Nat.  Bank,  46  How.  Pr.  71. 

8.  Rule  as  to  assignee. 

The  assignee  is  the  guardian  of  the  estate, 
and  he  and  not  the  assignor  should  move  to  dis- 
solve an  attachment  when  he  (the  assignee)  was  in 
possession  of  the  property  when  attached.  He 
may  prefer  another  remedy  to  the  motion  to  dis- 
solve, and  he  and  not  the  assignor  has  the  right  to 
determine  what  remedy  he  will  pursue.  Quet)ec 
Bank  v.  Carroll,  1  S.  D.  872. 

The  provision  of  the  Kansas  Code  (•  582)  that  '*a 
motion  is  an  application  for  an  order  ...  by  any 
party  to  a  suit  or  proceeding,  or  one  interested 
therein  or  affected  thereby"  will  permit  a  motion 
to  dissolve  an  attachment  to  be  made  by  an  as- 
signee for  the  benefit  of  creditors,  where  the  prop- 
erty has  come  into  bis  hands.  Wichita  Wholesale 
Grocery  Co.  v.  Records.  40  Kan.  119. 

After  an  assignment  for  the  benefit  of  creditors 
the  assignee  is  the  proper  party  to  move  to  dlssolre 
a  prior  attachment  for  lack  of  Jurisdiction. 
Niagara  Falls  Paper  Co.  v.  Sterling,  25  N.  Y.  Civ. 
Proc.  Rep.  251. 

An  assignee  when  the  assignment  is  not  absolute 
but  a  resultant  trust  for  the  benefit  of  creditors 
has  such  an  interest  that  he  can  move  for  a  disso- 
lution of  the  attachment.  Richards  v.  White,  7 
Minn.  845.  In  this  case  the  ground  of  the  motion 
was  that  the  affidavit  was  ''insufficient  and  false." 

Kahle  v.  Muller,  57  Hun,  144.  holds  that  an  as- 
signee for  the  benefit  of  creditors  may  make  a  mo- 
tion to  dissolve  an  attachment.  A  charge  of  laches 
because  of  delay  In  making  the  motion  was  in  this 
case  removed  on  a  showing  by  affidavit  that  he  had 
supposed  till  the  day  of  the  sale  of  certain  prop- 
erty that  the  same  would  bring  enough  to  pay  all 
claims  (as  much  as  it  had  before  sold  for),  and  that 
as  soon  as  he  bad  ascertained  that  it  would  not 
do  so  he  made  the  motion.  [The  ground  on  which 
the  motion  was  made  was  that  the  affidavit  for  the 
attachment  was  not  made  on  personal  knowl- 
edge.] 

In  Rowe  v.  Kellogg,  54  Mich.  206,  it  is  recogoiied 
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Sloss  Commimon  Co.  v.  Bond,  44  La.  Ann.  841 ; 
Claflin  V.  Sylvester,  99  Mo.  276. 

Attachments  levied  in  proceedings  instituted 
by  debtors  against  themselves  in  behalf  of  cer- 
tain creditors,  and  ratified  by  such  creditors, 
in  the  absence  of  fraud,  have  been  sustained 
by  courts.  First  Nat.  Bank  v.  Greenwood,  79 
Wis.  269;  Bayley  v.  Bryant,  24  Pick.  198; 
Caruthr  Byrnes  Hardware  Co.  v.  Deere,  68  Ark. 
140,  7  L.  R.  A.  405. 

In  First  Nat.  Bank  v.  Greenwood,  79  Wis. 
269.  which  was  a  contest  between  creditors 
over  a  fund  held  by  an  attachment,  the  court 
said:  "The  existence  of  the  alleged  grounds 
for  the  attachments  cannot  be  controverted  by 
the  bank.  The  right  to  do  so  is  given  to  the 
attachment  debtors  alone,  and  it  is  entirely 
competent  for  them  to  abstain  from  interpos- 
ing traverses,  or  to  waive  the  same  after  they 
have  been  interposed,  as, was  done  in  all  of  the 
attachment  suits." 


I  111' First  Nat.  Bank  v.  Cochran,  71  Miss.  175, 
creditors  intervening  under  a  statute  of  Missis- 
sippi sought  to  set  aside  an  attachment  for 
fraud.  Judge  Cooper,  in  delivering  the  opin- 
ion of  the  court,  said:  "During  the  investi- 
gation it  was  made  to  appear  that  the  plaintiffs 
in  attachment  had  paid  to  the  defendants  or 
to  their  attorneys  for  them.  |800  in  cash,  in 
consideration  of  the  withdrawal  by  the  defend- 
ants of  their  plea  traversing  the  grounds  upon 
which  the  attachment  was  sued  out.  The 
interpleaders  thereupon  asked  to  be  permitted 
to  so  amend  their  petition  as  to  charge  that  the 
attachment  had  been  sued  out  by  collusion  be- 
tween the  plaintiffs  and  defendants.  The 
court  refused  to  permit  this  to  be  done,  and 
this  is  assigned  for  error.  The  action  of  the 
court  in  this  respect  was  correct.  The  fact 
that  the  plaintiffs,  after  the  iostitution  of  their 
suit,  found  themselves  unable  to  maintain  the 
truth  of  the  averments  upon  which  the  attach- 


that  assignees  have  rights  in  bavlug  the  assigned 
property  cl<»ired  from  the  lien  of  attachment,  but 
the  case  goes  no  farther  except  to  show  that  in 
Michigan  the  application  of  the  receiver  for  a  dis- 
solution of  an  attachment  cannot  be  heard  by  a 
circuit  court  commissioner  or  circuit  Judge  in 
chambers. 

It  might  be  said  further,  that  under  the  New 
York  Code  of  Civil  Procedure,  9  688,  the  right  to 
move  for  the  dissolution  of  an  attachment  is  not 
confined  to  one  who  has  an  interest  in  the  proceed- 
ing in  invitum.  One  who  by  assignment,  not  for 
the  benefit  of  creditors,  has  acquired  an  interest, 
may  have  the  motion,  and  he  may  do  so  although 
his  interest  is  on)y  m  a  part  of  the  property  at- 
tached. 

A  bill  in  equity  to  set  aside  an  attachment  can 
be  maintained  by  an  assignee  for  the  benefit  of 
creditors  in  the  absence  of  any  express  statute  to 
that  effect,  where  there  is  no  statute  allowing 
him  to  intervene  In  the  attachment,  but  a  statute 
giving  to  the  chancery  courts  supervisory  powers 
over  all  matters  and  disputes  arising  under  the  as- 
signment.   Gott  V.  Hoechna,  67  Mich.  418. 

In  cases  of  garnishment  the  rule  is  somewhat  dif- 
ferent from  that  controlling  attachment  by  direct 
seizure.  The  garnishee  is  bound  to  make  any  legal 
defenses  that  a  claimant  might  make.  Therefore 
an  assignee  for  the  benefit  of  creditors  cannot  come 
in  and  defend.  His  rights  must  be  worked  out 
through  the  garnishee.  Elberman  v.  Bloom,  10  Pa. 
Co.Ct.413. 

H.  How  creditors  may  questUm  the  validity  of  at- 
taehment. 

a.  In  the  absence  of  statute  relating  to  interveraUms. 

1.  Motion  in  court  of  law. 

A  motion  to  dissolve  the  attachment,  or  a  motion 
for  a  rule  to  show  cause  why  the  attachment 
should  not  be  dissolved,  is  the  general  practice 
where  persons  interested  are  permitted  in  the 
court  of  law  to  question  the  validity  of  the  attach- 
ment. Attachment  creditors  and  Judgment  credit- 
ors having  levied  executions  may  come  in  and 
move  to  dissolve  the  attachment.  They  are  not 
interested  in  the  merits  of  the  action  but  only  in 
having  the  prior  lien  on  the  property  removed, 
and  for  that  reason  where  the  statute  permits  it, 
as  It  does  in  Kansas,  the  interposition  of  a  motion 
is  the  proper  practice.  Bank  of  Santa  F6  v.  Hask- 
ell County  Bank.  54  Kan.  875;  Wm.  W.  Kendall 
Boot  &  S.  Co.  V.  August.  51  Kan.  68. 

Although  not  parties  to  the  original  action  per- 
sons having  an  interest  in  the  property  by  subse- 
quent attachments  may  come  in  and  move  for  a 
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dissolution  thereof.  Dolan  v.  Topping,  61  Kan. 
821. 

Persons  not  interested  in  the  "action"  will  not 
be  heard  on  answer,  but  when  Interested  In  the 
^'attachment"  (if  the  statute  allows  them  to  be 
heard  in  a  court  of  law)  will  be  heard  on  motion. 
Boyer  v.  Maginnls,  20  Ohio  L.  J.  471:  Harrison  v. 
King.  9  Ohio  St.  888. 

It  is  said  in  Clarke  v.  Meixsell,  29  Md.  221, 228,  that 
upon  a  suggestion  of  a  defect  in  the  proceedings 
on  motion  to  dissolve  the  attachment  the  attention 
of  the  court  is  called  to  the  defect  appearing  on 
the  face  of  the  proceedings  before  it.  See  also 
Campbell  v.  Morris,  8  Harr.  &  M'H.  662. 

Under  a  statute  permitting  the  bringing  of  an  at- 
tachment suit  in  the  county  where  a  nonresident 
debtor  had  property  it  was  held  proper  for  a  sub- 
sequent attaching  creditor  to  there  move  to  dis- 
solve the  attachment,  although  his  own  writ  had 
been  Issued  in  another  county  and  from  another 
court.    Pendleton  v.  Smith,  1  W.  Va.  16. 

Numberless  cases  might  be  here  named  which 
have  taken  cognizance  of  the  matters  suggested  on 
motion  for  the  dissolution  of  the  attachment,  but 
as  they  have  not  discussed  the  right  to  question  the 
validity  of  attachment  in  that  manner,  their  cita- 
tion, though  relevant,  would  be  immaterial. 

It  is.  however,  a  matter  of  material  importance 
for  the  practitioner  to  observe  the  truth  of  what  is 
stated  as  a  rule  in  Compton  v.  Schwabacher  Bros. 
&  Co.  16  Wash.  806.  It  is  that  the  ruling  of  a  court 
on  a  motion  is  not  an  adjudication,  and  the  fact 
that  an  interested  party  has  interposed  a  motion 
for  a  dissolution  of  attachment  does  not  prevent 
the  bringing  of  an  action  on  a  ground  for  dissolu- 
tion not  urged  in  the  motion. 

2.  By  other  proceedings  at  law. 

In  the  cases  of  Hogue  v.  Corbit,  166  lU.  640,  and 
Ziegenhager  v.  Doe,  Strong,  1  Ind.  206,  it  was  sought 
in  ejectment  to  raise  the  question  of  the  validity  of 
an  attachment,  and  the  court  in  each  case  held  that 
a  stranger  to  the  attachment  suit  cannot  in  a  sub- 
sequent suit  object  to  the  irregularity  of  the  affi- 
davit for  attachment  for  the  reason  that,  the  court 
having  Jurisdiction  of  the  parties  and  the  subject- 
matter,  the  case  is  not  susceptible  to  collateral  at- 
tack. 

8.  BiU  in  equity. 

Fraud  vitiates  all  contracts,  but  in  the  abs«tnce 
of  a  special  statute  the  relief  for  fraud  can  only  be 
administered  in  a  court  of  equity.  In  Whipple  v. 
Cass,  8  Iowa,  126,  the  petitioner  sought  to  show 
fraud  and  collusion  between  the  attachment  plain- 
tiff and  defendant.    The  court  held  that  it  could 
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ment  was  sued  out,  and  thereupon  paid  the 
defendants  not  to  defend  or  to  withdraw  their 
plea  putting  in  issue  the  said  grounds  of  at- 
tachment, does  not  suggest  that  it  had  heen 
sued  out  by  collusion  with  the  defendants. 
On  the  contrary,  it  suggests  that  the  defend- 
ants were  thriftily  making  profit  of  their  ad- 
vantage over  their  creditors  by  converting  into 
concrete  cash  their  abstract  rights  of  defend- 
ing the  suits  brought  against  them." 

But  it  has  been  held  that  subsequent  attach- 
ing creditors  are  entitled  to  relief  against  at- 
tachments based  on  demands  not  due,  when 
there  is  no  statute  authorizing  it,  or  on  one 
which  has  no  existence,  or  on  one  for  which 
an  attachment  could  not  lawfully  issue, 
they  being  fraudulent  and  void  as  to  such 
creditors.  Taaffe  v.  JosephMn,  7  Cal.  358; 
Walker  v.  BoberU,  4  Rich.  L.  561;  Palmer  v. 
MariindeU,  43  N.  J.  Eq.  90.  And  in  Peirce  v. 
Partridge,  3  Met.  44.  it  was  held  that  "where 
a  debtor  submits  to  judgment  by  default,  and 


the  creditor  (intentionally)  takes  judgment  for 
the  whole  claim  in  suit,  without  deducting 
therefrom  the  amount  of  articles  received  by 
him  from  the  debtor  in  part  payment  of  such 
claim,  the  judgment  is  void  in  toto  as  against 
other  attaching  creditors  of  the  same  debtor." 
See  Drake,  Attachm.  7tb  ed.  g§  273-1^75. 

As  to  the  manner  in  which  subsequent  at- 
taching creditors  may  assert  their  rights  in 
this  state,  a  statute  upon  this  subject  says: 
''Any  person  may,  before  the  sale  of  any  at- 
tached property,  or  before  the  payment  to  the 
plaintiff  of  the  proceeds  thereof,  or  in  any  at- 
tached debt,  present  his  complaint,  verified  by 
oath,  to  the  court  disputing  the  validity  of  the 
attachment,  or  stating  a  claim  to  the  property, 
or  an  interest  in  or  lien  on  it  under  any  other 
attachment,  or  otherwise,  and  setting  forlh  the 
facts  upon  which  such  claim  is  founded,  and 
bis  claim  shall  be  investigated."  Sand.  &  H. 
Diff.  §  372. 

The  construction  of  this  statute  has  been  so 


not  be  shown  in  a  court  of  law  for  the  reason  above 
stated. 

The  court  In  First  Nat.  Bank  v,  Solomon,  71 
Miss.  880,  iterated  the  same  rule,  and  said  that 
the  purpose  of  the  statute  in  permittioR  an  in* 
tervener  to  show  fraud  and  collusion  was  to  permit 
the  creditor  to  do  in  a  court  of  law  what  he  could 
before  only  do  in  a  court  of  equity. 

Likewise,  in  Cartwriffht  v.  Bamberger,  90  Ala. 
405,  it  is  held  that  a  subsequent  attacbin?  creditor 
cannot  come  in  and  defend  a  cause  on  its  merits, 
his  remedy  being  by  bill  in  equity  to  contest  the 
lien  of  the  attachment  on  the  grround  of  fraud. 

In  the  absence  of  a  statutory  right  to  intervene 
claimants  may  maintain  a  bill  in  equity  to  contest 
the  prior  attachment,  especially  on  the  ground  of 
fraud;  and  the  remedy  given  by  the  statute  is  cumu- 
lative.   Hale  V.  Chandler,  3  Miob.  681. 

As  to  bill  in  equity  in  case  of  receivers,  seemtpro, 
I.  b,  8;  Central  Trust  Co.  v.  East  Tennessee,  Y.  k  G. 
R.  Co.  50  Fed.  Bep.  528;  Baldwin  v.  Hosmer,  101 
Mich.  432. 

As  to  bill  in  equity  by  assignee,  for  benefit  of 
creditors,  see  supra^  I.  b,  3;  Gott  v.  Hoechna,  57 
Mich.  413. 

The  validity  of  an  attachment  may  be  questioned 
by  a  bill  in  equity  seeking  also  other  relief.  In 
Ramash  v.  Scheuer,  81  Wis.  260,  the  vendee  under  a 
contract  for  a  purchase  of  land  was  permitted  to 
bring  an  action  to  foreclose  a  land  contract  and  to 
remove  the  encumbrance  of  a  collusive  and  fraud- 
ulent attachment  made  thereon  by  the  perjury  of 
one  defendant  and  the  collusion  of  all.  [The  vend- 
ors and  the  attachment  creditor  were  made  parties 
defendant.] 

A  bill  in  equity  will  not,  however,  permit  another 
creditor  to  take  advantage  of  matters  personal  to 
the  debtor,  as,  for  example,  the  omission  to  give  a 
bond  in  attachment.  Friedenberg  v.  Pierson,  18 
Cal.  552. 

In  an  action  to  subordinate  a  first  attachment  to 
a  second  the  bill  of  complaint  must  allege  a  cause 
of  action.  If  it  does  not  attack  the  Jurisdiction  or 
validity  of  the  attachment  it  cannot  be  sustained. 
Shea  v.  Johnson,  101  Cal.  456.  Further,  as  to  what 
questions  may  be  raised,  see  infra.  III. 

Injunction  is  a  competent  writ  to  prevent  fur- 
ther proceedings  in  attachment  where  it  was  fraud- 
ulently brought  to  gain  advantage  over  other 
creditors.  The  case  of  Meinhard  v.  Youngblood,  37 
S.  C.  228,  caused  an  attachment  to  be  restrained  on 
that  ground  at  the  Instance  of  other  creditors. 

But  after  the  sum  due  on  an  insurance  policy  is 
garnished  an  injunction  cannot  be  had  to  restrain 
such  a  suit.  The  court  first  having  acquired  juris-  j 
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diction  will  hold  it,  and  the  claimants  maybe  heard 
therein  under  a  statute  permitting  interpleaa,  Ho- 
gan  V.  Donovan,  1U6  Miob.  254. 

An  injunction  is  also  a  proper  proceeding  when 
the  judgment  in  attachment  is  confessed  before 
other  persons  claiming  an  interest  in  the  property 
have  had  time  to  intervene  (Mentzer  v.  EIIisodl.  7 
Colo.  App.  315),  and  where  there  is  a  Judgment  ob- 
tained by  fraud  with  intent  to  binder,  delay,  and 
defeat  other  attachment  creditors.  Orr  v.  Moore,  I 
Tex.  App.  Civ.  Cas.  White  &  W.  6  588.  But  such  cases 
are  governed  by  the  rules  relating  to  attack  upon 
judgments,  which  cases  are  not  within  the  scope  of 
this  note. 

As  to  who  are  not  such  creditors  as  may  main- 
tain a  bill  in  equity  to  restrain  an  attachmeat  suit, 
it  is  held  in  George  Woods  Co.  v.  Btorer,  144  Mass. 
800,  that  sureties  on  the  bond  to  dissolve  an  attach- 
ment against  a  corporation  cannot  maintain  a  bill 
in  equity  to  restrain  the  entry  of  a  judgment  in  the 
attachment  and  a  future  action  on  the  bond  when 
the  bill  alleged  as  ground  for  the  relief  sought  that 
the  attachment  plaintiflT ,  while  treasurer  of  the  de- 
fendant corporation  in  attachment,  issued  a  false 
certificate  that  the  capital  stock  had  §11  been  paid 
in,  and  that  he  was  liable  under  the  statute  (Pub. 
Stat.  chap.  106.  §  80)  for  the  debts  of  the  corpora- 
tion, which  was  insolvent  and  had  no  property  sub- 
ject to  execution,  and  praying  that  the  judgment 
in  attachment  might  be  off  set  by  his  liability  to 
pay  the  same.  The  fact  that  the  complalnaats  may 
have  a  defense  to  a  future  action  on  the  tK>nd  ^ives 
them  no  right,  it  is  said,  to  prevent  a  Judgment  in 
the  attachment  suit  to  which  they  are  not  parties; 
and  further,  that  the  statute  in  question  does  not 
make  the  ofllcer  of  the  corporation  liable  until 
judgment  is  obtained  against  the  corporation,  etc. 

b.  BuvroeeedinosunderaHatxsU, 

1.  Intemeniion  and  defense. 

(a)  The  provision. 

For  the  purpose  of  enabling  persons  whose  rights 
are  in  danger  of  being  injuriously  affected  by  the 
attachment  proceedings,  statutes  permit  an  'Inter- 
vention." They  permit  the  attachment  proceed- 
ings to  be  questioned  by  third  persons  to  the  same 
effect  as  at  common  law  can  be  done  in  a  collateral 
attack.  All  the  cases  sustain  this  doctrine,  and  the 
following  are  given  in  illustration  merely: 

By  statute,  in  West  Virginia,  a  subsequent  at- 
taching creditor  may  Intervene  to  controvert  the 
sufficiency  of  the  facts  stated  in  the  affidavit  to 
authorize  the  issuing  thereof,  or  that  the  affidavit  is 
otherwise  insufficient.    If  the  defects  touching  the 
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far  in  barmony  with  the  law  as  held  Id  the 
cases  we  have  cited.  In  construing  it  in  San- 
nonei' y,  Jaeobson,  47  Ark.  81,  Chief  Justice 
Cockrill,  speaking  for  the  court,  said:  "The 
object  of  letting  the  second  attacher  into  the 
suit  of  the  first  is  declared  .  .  .  to  be  to  enable 
him  to  procure  such  order  as  may  be  necessary 
to  protect  his  rights.  No  new  right  is  con- 
ferred upon  him  by  the  statute,  but  only  a 
privilege  granted  oi  availing  himself  of  the 
new  and  expeditious  remedy  provided  for  the 
protection  of  whatever  right  he  may  have  ac- 
quired by  suing  out  his  attachment.  It  cannot 
with  propriety  be  contended  that  the  intervener 
is  let  in  for  the  purpose  of  defending  the  suit, 
and  disputing  the  trrounds  of  attachment  in 
lieu  of  the  defendant,  although  that  might  be 
an  efficacious  method  of  invalidating  the  at- 
tachment. That  would  involve  the  practice  in 
manifold  difficulties,  and  even  in  legal  absurdi- 
ties, without  any  nearer  approach  to  substantial 
justice.    Such  a  practice  prevailed  at  an  early 


day  in  Massachusetts,  under  a  statute  expressly 
conferring  upon  the  intervener  the  right  to  de- 
fend for  the  defendant,  whether  the  latter  de- 
sired it  or  not;  but  it  was  abolished  a  long  time 
ago,  after  condemnation  by  the  courts  in  severe 
terms.     Baird  v.  Williams,  19  Pick.  881." 

In  Caruth-Byrnes  Hardware  Co,  v.  Deere,  58 
Ark.  140, 7  L.  R.  A.  405,  an  order  of  attachment 
was  sued  out  without  the  knowledge  of  the 
plaintiff.  After  this,  another  creditor  sued  out 
a  second  order  against  the  same  debtor,  and 
caused  it  to  be  levied  on  the  same  property  as 
the  first,  before  he  knew  the  first  action  had 
been  brought  in  his  name.  Thereupon  the 
creditor  who  instituted  the  second  suit  denied 
the  prior  lien,  and  the  court  sustained  his  con- 
tention, and  held  that  the  first  attachment  was 
of  no  effect  until  the  plaintiff  in  it  notified  it, 
when  it  became  second  in  priority.  Sannoner 
v.  Jacobson,  supra,  was  cited  to  sustain  the 
priority  of  the  first;  but  the  court  said  that 
the  objection  urged  against^it  did  not  go  to  the 


validity  of  tbe  attachment  are  apparent  upon  the 
face  of  the  papers  he  may  reach  bis  object  by  a  mo- 
tion to  quash;  or  if  he  desires  to  controvert  tbe 
truth  of  tbe  facts  set  forth  in  tbe  affidavit,  the  court 
wiU  direct  an  issue  to  be  made  up  and  tried  by  a 
jury  as  provided  by  8 19.  The  rlffbt  to  dispute  the 
validity  involves  the  rlRht  to  pursue  the  only 
course  Indicated  In  tbe  statute  for  that  purpose. 
Capehart  v.  Dowery,  10  W.  Va.  180. 

The  purpose  of  tbe  statute  is  to  prevent  a  dishon- 
est debtor  from  keeping  his  property  away  from 
bis  creditors  by  allowing  It  to  be  taken  on  fictitious 
claims,  and  thereby  really  preserve  it  for  his  own 
use  and  benefit.  When  creditors  appear  and  ob- 
ject to  tbe  validity  of  the  debt  the  burden  is  upon 
tbe  first  creditor  to  establish  his  claim.  Tbe  inter- 
vener cannot  set  up  defenses  of  mere  matter  in 
abatement  of  tbe  action,  but  be  can  question  tbe 
validity  of  tbe  right  by  showing  that  the  debt  is 
fraudulent.  Fletcher  v.  Bennett,  36  Vt.  850.  In 
this  case  the  defendant  bad  confessed  Judgment, 
and  when  be  learned  that  the  subsequent  attaching 
creditor  would  get  priority  of  lien  he  agreed  not  to 
plead  the  judgment  but  to  let  the  plaintiff  proceed 
with  tbe  attachment.  It  was  held  that  as  tbe  debt 
was  genuine  the  subsequent  attaching  creditor 
could  not  set  up  tbe  confession  of  judgment  and 
thereby  defeat  tbe  lien  of  the  prior  attachment. 

In  Texas  intervention  is  only  allowed  to  persons 
claiming  an  interest  in  the  subject-matter  of  tbe 
suit,  and  not  to  persons  claiming  an  interest  only  in 
tbe  property  attached.  Ryan  v.  Qoldfrank,  68  Tex. 
366;  Rodrigues  v.  Trevino,  5A  Tex.  198;  Pool  v.  San- 
ford,  5k2  Tex.  821. 

Tbe  rule  is  stated  in  Pool  v.  Sanf ord,  58  Tex.  833. 
thus:  *'The  intervener's  interest  must  be  such  that 
if  tbe  original  action  bad  never  been  commenced, 
and  he  had  first  brought  it  as  tbe  sole  plaintiff,  be 
would  have  been  entitled  to  recover  In  his  own 
name  to  tbe  extent  at  least  of  a  part  of  the  relief 
sought;  or  if  tbe  action  had  first  been  brought 
against  him  as  a  defendant  he  would  have  been  able 
to  defeat  tbe  recovery,  in  part  at  least."  This 
Interest  may  be  either  legal  or  equitable. 

Other  creditors  can  intervene  and  show  fraud 
when  their  interest  in  tbe  property  has  suffered  or 
is  likely  to  suffer  from  tbe  fraudulent  transaction 
between  tbe  plaintiff  and  defendant.  Nenney  v. 
Scbluter,  62  Tex.  327.  Further,  as  to  Prated  and  eol- 
IxisUm,,  see  infra^  III.  d. 

Tbe  intervener  is  only  concerned  in  enforcing 
his  own  rights.  In  tbe  absence  of  fraud  and  col- 
lusion be  can  make  no  defenses  which  are  personal 
to  tbe  principal  defendant,  such  as  Informality  and 
35  L.  R  A. 


irregularity.  Oilkeson  Sloes  Commission  Ck).  v. 
Bond,  44  La.  Ann.  841. 

Intervention  is  only  allowed  upon  a  claim  against 
the  property.    Kimbro  v.  Clark,  17  Neb.  408. 

*'The  right  of  the  subsequent  attaching  creditor 
to  appear  and  contest  tbe  claim  of  a  prior  attach- 
ing creditor,  though  it  be  expressly  given  by  stat- 
ute, is  held  to  be  a  cumulative  remedy,  and  does 
not  preclude  other  remedies.'*  This  dictum  Is  in 
Hale  V.  Chandler,  3  Mich.  639.  a  chancery  case  cit- 
ing in  support  Fairfield  v.  Baldwin,  12  Pick.  388, 
which  was  an  action  on  the  case  against  the  offi- 
cer, and  also  Adams  v.  Paige.  7  Pick.  542,  which  was 
an  action  for  conspiracy  to  defraud. 

The  statutes  generally  require  that  the  person 
seeking  to  question  the  validity  of  attachment 
must  be  made  a  party  to  the  proceeding.  Such  a 
person  Is  known  as  the  "intervener"  or  **inter- 
pieader,"  and  the  issue  he  raises  is  a  collateral  one. 

The  rights  of  a  claimant  cannot  be  considered 
unle«  be  is  made  a  party  to  tbe  proceeding.  Dyer 
V.  Webster,  18  N.  H.  417. 

Subsequent  attaching  creditors  cannot  come  In 
under  the  statutes  by  mere  motion.  They  must 
file  an  intervening  petition  setting  up  their  subse- 
quent attachment,  etc.  Ludington  v.  Hull,  4  W. 
Va.  180. 

Tbe  Intervener  is  not  a  party  in  tbe  merits  of  tbe 
action  and  cannot  attack  the  judgment  further 
than  could  be  done  in  a  collateral  proceeding. 
Dickenson  v.  Cowley,  15  Kan.  280. 

*'A  person  not  a  party  to  tbe  record  or  suit  can- 
not be  thus  permitted  to  intervene  and  tender  an 
issue  on  matter  in  pais^  without  violating  the  rules 
of  pleading  and  tbe  manifest  intent  of  tbe  attach- 
ment law."    Cockrell  v.  McGraw,  38  Ala.  588. 

The  jurisdiction  of  tbe  court  to  hear  and  deter- 
mine the  issue  between  tbe  plaintiff  and  tbe  inter- 
pleader arises  by  virtue  of  tbe  right  of  attachment, 
and  if  that  has  no  valid  service  there  is  no  suit 
in  court  between  them.  Gibson  v.  Wilson,  6  Ark. 
422. 

When  the  second  attacher  is  permitted  by  statute 
to  intervene  he  does  not  lieoome  a  defendant  in  the 
prior  attachment,  be  is  as  much  a  stranger  as 
though  be  bad  gone  into  a  court  of  equity  to  at- 
tack tbe  proceeding  on  some  established  equitable 
principle,  and  can  only  do  such  things  as  are  neces- 
sary to  preserve  his  rights,  and  such  things  only  as 
could  be  done  by  collateral  attack.  Sannoner  v. 
Jacobson.  47  Ark.  81. 

He  is  interested  in  the  property,  and  not  in  the 
defense.    Gazan  v.  Royce,  78  Ga.  512. 

As  to  the  issues  that  may  be  raised,  see  infra^  HI, 
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grounds  of  it  or  the  irregularities  of  the  pro- 
ceeding, but  denied  the  validity  of  the  attach- 
ment, and  attacked  the  groundwork  of  the 
Men. 

In  Rice  v.  Dorrian,  57  Ark.  641,  an  indorser 
on  seven  promissory  notes  commenced  suit 
against  the  maker  of  the  notes,  and  sued  out 
an  order  of  attachment  for  the  purpose  of  se- 
curing for  himself  indemnity,  and  caused  the 
property  of  the  defendant  to  be  attached. 
Creditors  of  the  maker  subsequently  brought 
suit  against  him,  and  caused  the  same  property 
to  t)e  attached;  and  afterwards,  by  complaint 
filed  in  the  first  suit,  denied  the  validity  of  the 
indorser's  attachment,  and  asked  that  their 
claim  be  first  satisfied.  This  court  held  that 
the  junior  attacher  had  the  right  to  dispute  the 
validity  of  the  first  attachment,  and  to  establish 
the  right  of  his  own  to  precedence,  by  showing 
that  tbe  first  existed  without  the  authority  of 
law. 

According  to  the  rule  we  have  stated,  which 


has  been  followed  by  this  court,  a  junior  at- 
taching creditor  cannot  controvert  the  exist- 
ence on  the  grounds  of  a  prior  attachment.  As 
was  said  in  Firat  Nat.  Bank  v.  Greenttood. 
supra,  "the  right  to  do  so  is  given  to  the  at- 
tachment debtors  alone,  and  it  is  entirely  com- 
petent for  them  to  abstain  from  interposing 
traversers,  or  to  waive  the  same  after  they  have 
been  interposed."  The  statute  expressly  pro- 
vides: "If  Judgment  is  rendered  in  favor  of 
the  plaintiff  and  no  afildavit  or  answer,  verified 
by  oath,  by  the  defendant  is  filed,  denying  the 
statements  of  the  affidavit  upon  which  the  at- 
tachment was  issued,  or  motion  made  to  dis- 
charge it,  the  court  shall  sustain  the  attach- 
ment." Sand.  &  H.  Dig.  §  395.  In  the  mere 
failure  to  file  the  controverting  afiidavit,  the 
defendant  commits  no  fraud  upon  bis  creditors. 
He  has  the  right  to  prefer  his  creditors  in  this 
manner. 

We  answer  the  question  propounded  in  the 
beginning  of  this  opinion  in  the  negative. 


b.  Ttie  pltading. 

The  pleadlQff  by  which  the  statutes  permit  inter- 
ested third  parties  to  oontest  an  attacbment  is  usu- 
ally termed  a  "petition"  or  an  'interplea."  It  is 
controlled  by  the  specific  provisions  of  the  state 
statute,  but  in  all  cases  and  by  whatever  name  ic 
is  called  it  must  be  sufiBclent  in  Itself  to  raise  an 
issue. 

In  New  York  it  is  stated  that  ''a  Junior  attaching 
creditor,  who  seeks  to  destroy  the  lien  ot  a  prior 
attachment,  tiecause  of  jurisdictional  defects, 
should  come  into  court  upon  papers  showing  that 
every  step  In  his  own  procedure  was  sufficient  to 
confer  Jurisdiction.  He  should  therefore  present 
the  papers  upon  which  his  attachment  was  granted, 
and  prove  that  such  attachment  was  actually  levied 
upon  the  property  covered  by  the  prior  attach- 
ment." Dayton  v.  McBl  wee  Mfg.  Co.  46  N.  Y.  S.  R. 
IdO. 

The  Junior  attacher  must  show  that  the  court 
has  acquired  Jurisdiction  of  his  o  wn  case.  Cremins 
V.  East  Lake  Woolen  Co.  7  App.  Div.  600. 

*'Tbe  Junior  attaching  creditor  should  not  be 
permitted  to  have  the  prior  attacnment  set  aside 
upon  an  objection  to  which  his  own  proceedings 
were  fairly  subject.  Ladenburg  v.  Commercial 
Bank,  148  N.Y.  302. 

*'0f  course  the  Intervener  must  aver  the  exist- 
ence of  all  the  conditions  entitling  him  to  the 
remedy  he  seeks."  Johnson  v.  Heidenheimer,  65 
Tex.  263. 

Most  states  provide  that  the  petition  or  plea  shall 
be  verified  by  afiidavit,  but  in  Kansas  the  only 
provision  of  the  statute  is  for  motion^  and  there 
XyQlng  no  provision  making  an  affidavit  essential  to 
the  formation  of  an  issue  it  was  held  that  a  person 
claiming  an  interest  in  the  property  could  make 
the  motion  on  a  specific  denial  of  the  allegations  in 
the  attachment  plaintiiTs  pleadings,  and  that  it 
would  be  sufficient  though  such  denial  be  not 
verified  by  the  affidavit  of  the  person  making  it 
Wm.  W.  Kimball  Boot  &  S.  Co.  v.  August,  61  Kan.  63. 

A  r*etitlon  for  intervention  by  a  subsequent  at- 
taching creditor  alleging  fraud  in  the  prior  attach- 
ment and  asking  a  distribution  of  the  proceeds 
among  the  various  subsequent  attaching  creditors 
according  to  priority  should  include  as  parties  all 
those  subsequently  attaching  creditors ;  but  an  in- 
tervention for  the  benefit  of  the  intervener  alone 
asking  relief  for  others,  need  not  make  them  par- 
ties.   Cook  V.  Pollard,  70  Tex.  723. 

A  petition  by  a  subsequently  attaching  creditor 
was  on  demurrer  held  to  be  good  in  Texas  when  it 
alleged  that  the  attachment  was  the  result  of  col- 
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lusion  between  the  plaintiff  and  defendant;  that  it 
was  made  with  intent  to  hinder,  delay,  and  defraud 
creditors  of  the  defendant,  and  especially  the  com- 
plainants, who  were  then  and  for  some  time  before 
had  been  bona  fide  creditors  of  the  said  defendant. 
Martin  Clothing  Co.  v.  Page.  1  Tex.  Civ.  App.  539. 

2.  Not  by  ryroceedinoii  in  another  court. 

The  general  rule  is  stated  in  Putnam  v.  Bixby.  72 
Mass.  5:28,  to  be  that  a  petition  by  a  subsequent  at- 
taching creditor  to  dissolve  the  attacbment  can- 
not, under  the  statute,  be  heard  in  any  other  court 
than  the  one  in  which  the  first  attachment  was 
brought. 

In  Texas  the  mortgagee  brought  an  action  to 
foreclose  a  mortgage,  and  then  brought  an  atucb- 
ment  on  another  debt.  While  the  officer  was  in 
possession  another  creditor  in  another  court  sued 
out  an  attachment  and  placed  the  writ  in  the  hands 
of  the  same  officer,  and  got  an  order  of  court  to 
sell  the  property  as  perishable.  On  review  the 
right  of  the  court  to  order  such  sale  was  not  de- 
nied, but  the  action  was  disapproved.  The  review- 
ing court  held  that  no  priority  was  gained  thereby, 
and  that  the  court  issuing  the  second  attachment 
could  not  enter  a  Judgment  that  would  affect  or 
defeat  the  prior  attacbment  and  mortgage.  Tay- 
lor v.  Thurman  (Tex.)  12  H.  W.  614. 

If  there  had  been  an  abandonment  by  the  officer 
of  his  possession  under  the  first  writ  it  would  hare 
been  otherwise  as  to  the  attachment. 

8.  Assertion  of  vendor'^s  lien  or  rtrivUeoe. 

Where  a  vendor  has  a  lien  for  the  purchase  price 
of  personal  property  sold  it  will,  of  course,  take 
priority  over  a  subsequent  attachment,  as  sucli 
lien  is  similar  to  a  prior  chattel  mortgage,  but  in 
Arkansas  the  statute  (Mansf.  Dig.  fiS  4398,  4339)  does 
not  bring  vendors  within  such  rule. 

The  case  of  Fox  v.  Arkansas  Industrial  Co.  SS 
Ark.  450,  decides  that  a  prior  attaching  creditor's 
lien  is  not  affected  by  the  vendor's  "privilege" 
under  the  statute  for  the  reason  that  it  was  de- 
signed to  aid  the  remedy  and  to  prevent  the  ven- 
dee from  putting  the  property  out  of  reach  pen- 
dente lite^  and  does  not  create  a  lien  on  the  property 
from  the  date  of  the  sale:  but  the  statute  does  not 
give  a  right  to  enforce  a  lien  but  to  create  one  by 
way  of  attachment :  it  gives  a  privilege  of  seques- 
tration so  long  as  the  vendor  is  not  paid  and  tbe 
property  remains  In  the  power  of  the  vendee.  "In 
possession  of  the  vendee"  is  the  language  of  the 
statute,  and  it  is  held  to  be  in  the  posseasion  of  the 
vendee  within  the  meaning  of  the  statute  so  long 
as  it  is  subject  to  his  control  and  the  rights  of  third 
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The  bill  of  exceptions  filed  by  appellants 
fihows  that  evidence  was  adduced  at  the  trial 
tending  to  proye,  and  that  evidence  was  also 
adduc^  tending  to  disprove,  the  following 
statement:  '*Tbat  Hice,  Stix,  &  Co.  and  Bam- 
berger, Bloom,  &  Co.,  two  of  the  interveners 
herein,  were  falsely  informed  by  the  First  Na- 
tional Bank,  after  it  had  prepared  its  attach- 
ment, that  C.  Titles  &  Co.  were  in  solvent  cir- 
<;umBtances,  and  that  it  did  not  intend  to  press 
said  C.  Tilles  &  Co.  for  the  debt  due  it,  and 
that  such  representations  were  made  in  order 
to  gain  precedence  of  said  interveners  in  the 
•order  of  attachment:  that  said  representations, 
if  made,  were  false;  that,  by  reason  of  said  rep- 
resentations said  interveners  granted  C.  Tilles 
&  Co.  extension  upon  their  debts  then  due, 
which  occurred  after  the  bank  attachment  was 
prepared,  and  its  attorneys  were  under  instruc- 
tion to  file  the  suit  and  cause  the  attachment 
to  issue." 


Upon  this  evidence,  appellants  asked  the 
court  to  instruct  the  jury  that,  if  this  statement 
were  true,  the  attachment  by  the  bank  was 
fraudulent  as  to  the  creditors  misled  by  the 
representations.  But  the  court  refused  to  give 
the  instruction,  and  this  is  assigned  for  error. 
The  action  of  the  court  in  this  respect  was 
correct.  The  bank  was  under  no  obligation  to 
indicate  to  appellants  what  course  it  would 
pursue  as  to  its  debtor.  It  might  not  have 
been  prudent,  but,  on  the  contrary,  against  its 
interest,  to  inform  them.  They  had  no  right 
to  rely  upon  its  representations,  and  it  was 
their  own  folly  to  have  done  so.  Bardtoell  v. 
Perry,  19  Vt.  292,  802,  47  Am.  Dec.  687.  The 
evidence  clearly  shows  that,  if  they  did,  they 
were  not  injured  thereby.  They 'were  then 
too  far  outstripped  in  the  race  of  diligence  to 
reasonably  hope  to  overtake  their  competitor. 

Judgment  affirmed. 


parties  have  not  intervened.  After  attachment  by 
other  creditors  the  oflBcer  has  possession  and  con- 
trol and  therefore  the  prlvilei?e  is  not  then  greater 
than  that  of  a  second  attachingr  creditor— or  by 
analoiry  the  right  of  stoppaere  in  transitu.  It  is 
merely  the  right  to  sue  out  an  attachment  without 
the  precedent  conditions  Imposed  in  other  cases  of 
attachment.  By  the  statute  also  the  debtor  cannot 
plead  the  statute  of  exemptions  against  it. 

III.  For  what  creditors  may  quet^tUm  the  validity  of 
attaehment. 

a.  In  aeneraL 

Whether  the  creditor  seeking  to  attack  the  at- 
tachment does  so  by  bill  in  equity  or  on  an  issue 
formed  on  an  intervention  or  otherwise  be  Is  lim- 
ited to  the  same  matters  of  objection  which  are 
usually  such  only  as  are  proper  In  a  collateral  at- 
tack. 

Speaking  of  a  change  in  the  law  of  attachment  by 
a  statute  providing  for  an  Intervention,  the  court 
said,  in  Baird  v.  Williams,  19  Pick.  881:  '*Under  the 
old  system,  the  subsequent  attaching  creditor  was 
permitted  to  come  in  and  defend  the  suit,  on  a  trial 
in  the  ordinary  course,  between  the  plaintiff  and 
defendant.  Difficulties,  and  even  legal  absurdities, 
seemed  implied  in  this  mode  of  proceeding.  It 
either  took  the  defense  out  of  the  hands  of  the 
party,  or  Involved  the  absurdity  of  making  two 
distinct  defenses,  perhaps  upon  very  distinct 
grounds.  It  either  deprived  the  defendant  of  the 
benefit  of  many  grounds  of  defense,  which  he 
ought  to  enjoy  if  the  defense  Is  an  honest  one,  or, 
what  Is  quite  as  likely  to  happen,  the  plaintiff 
might  be  deprived  of  the  benefit  of  giving  In  evl- 
dence  the  acts  and  admissions  of  the  defendant, 
from  which  he  may  be  excluded,  on  the  suspicion 
that  the  suit  and  the  attachment  are  collusive, 
but  of  which,  by  the  rules  of  law,  he  ought  to  have 
the  benefit,  if  the  suit  is  an  honest  one,  and  the  at- 
tachment not  collusive." 

b.  For  want  of  cause  of  action. 

The  practice  differs  In  different  Jurisdictions  as  to 
the  rights  of  other  creditors  to  deny  that  there  is 
any  cause  of  action  in  the  attachment  case. 

In  Louisiana  the  intervening  third  person  cannot 
urge  defenses  personal  to  the  defendant  In  attach- 
ment, but  there  are  two  other  things  he  can  do. 
He  can  (1)  claim  the  property  In  his  own  right,  and 
{2)  show  fundamental  invalidity  to  his  own  injury. 
Gilkeson  Sloss  (Commission  Co.  v.  Bond,  44  La. 
Ann.  841. 

One  who  intervenes  cannot  contest  the  right  of 
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the  plaintiff  to  Ibring  the  suit.  Cordiil  v.  McCul- 
lough's  Succession,  20  La.  Ann.  174. 

Another  attaching  creditor  may  Intervene  and 
sfaiow  that  the  debt  claimed  to  be  owing  to  the  for- 
mer attacher  is  owing  to  him,  and  thereby  defeat 
the  attachment.  H.  B.  Claflin  Co.  v.  Feibelman,  44 
La.  Ann.  618. 

In  Arkansas  the  second  attacher  when  he  is  per- 
mitted by  the  statute  to  intervene  cannot  defend 
in  the  first  attachment  suit,  be  can  only  do  such 
things  as  are  necessary  to  preserve  the  rights,  and 
such  things  only  as  could  be  done  by  collateral  at- 
tack. The  intervener  is  as  much  a  stranger  to  the 
attachment  proceedings  as  though  he  had  gone 
into  a  court  of  equity  to  attack  the  proceedings 
upon  some  established  equitable  principle.  Sann- 
oner  v.  Jacobeon,  47  Ark.  81. 

But  see  Davis  v.  H.  B.  CLAFiiiN  Co. 

In  North  Carolina  third  parties  may  not  inter- 
vene to  defend  the  main  action  between  the  plain- 
tiff and  defendant,  but  may  to  present  an  issue  be- 
tween themselves  and  the  plaintiff  as  to  the  supe- 
rior rights  to  the  fund  In  controversy.  Blair  v. 
Puryear,  87  N.  C.  101;  Toms  v.  Warson,  66  N.  C.  417; 
Sims  V.  Goettle,  83  N.  C.  268. 

The  existence  and  validity  of  the  debt  sued  for 
in  an  attachment  case  cannot  be  questioned  by  a 
subsequent  attacher.  Bank  of  E^yetteville  v. 
Spurllng,  7  Jones,  L.  808. 

But  In  Virginia  the  right  of  a  Junior  attaching 
creditor  to  show  that  the  debt  claimed  by  the  prior 
attaching,  creditor  has  been  paid  was  sustained 
where  the  debtor  had  absconded.  M^Cluny  v. 
Jackson,  6  Gratt.  96.  The  court  said:  ^'Generally 
speaking,  the  subsequent  attaching  creditor  is  the 
only  person  having  an  interest  to  controvert  the 
Justness  of  the  claim  preferred  by  the  first.  The 
debtor  is  a  fugitive,  and  unless  the  subsequent 
creditor  is  permitted  to  make  defense,  a  claim 
which  he  could  show  to  be  unjust  might  consume 
the  whole  estate,  and  the  real  creditor  would  be 
without  remedy.^^ 

Under  Mass.  Rev.  Stat.  chap.  00,  SS  88  ft  wq,^  a 
subsequent  attaching  creditor  intervening  to  con- 
test a  prior  attachment  may  do  so  on  the  ground 
that  the  sum  demaaded  in  the  first  suit  is  not  Justly 
due,  or  that  it  was  not  payable  when  the  action  was 
commenced.  Baird  v.  Williams,  19  Pick.  381;  Swift 
V.  Crocker,  21  Pick.  24L 

In  Pierce  v.  Jackson,  6  Mass.  242,  it  is  held  that  an 
attachment  when  the  plaintiff  knows  he  has  no 
cause  of  action  and  for  the  purpose  of  gaining  a 
preference  over  other  creditors  who  have  causes  of 
action  is  an  attempt  against  law  and  a  fraud  upon 
other  creditors  for  whom  some  remedy  ought  to  be 
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Samuel  C.  DAVIS  et  al,  Appts., 

V. 

H.  B.  CLAPLIN  COMPANY. 
(68  Ark.  157.) 

1.  An  attachment  iMoed  upon  a  debt 

not  due  may  be  avoided  by  a  Junior  attacbiDcr 
creditor  and  postponed  to  bie  attacbment  lien, 
wbere  tbere  is  no  statute  authorizing  thb  issuanoe 
of  an  attachment  for  a  debt  not  due  under  tbe 
circumstances  and  conditions  of  tbe  case. 

2.  A  fl^roundloM  attachment  based  on 
flUse  alle§^ations  of  the  debtor's  fraud- 
ulent intent  to  binder  and  delay  creditors  is  a 
constructive  fraud  on  tbe  part  of  the  creditor 
which  will  postpone  him  as  to  all  his  debts  not  due 
when  the  attacbment  was  sued  out  to  a  Junior 
attachment  creditor. 

(Riddick,  J.,  dissents,) 

(November  7,  1896.) 


APPEAL  by  junior  attaching  creditors  from 
a  decree  of  the  Circuit  Court  for  Sebastian 
County  denying  their  petition  to  have  the  lien 
of  an  attachment  upon  the  property  of  the 
Holmes  Dry  Qoods-  Company  postponed  to  their 
claim.    Eeversed. 

Statement  by  Hughes,  J. : 

H.  B.  Claflin  Co.  brought  suit  against  the 
Holmes  Dry -Goods  Company,  of  Ft  Smith,  in 
tbLs  state,  for  $28.:^38.84.  for  which  amoimt  H. 
B.  Claflin  Co.  held  the  promissory  notes,  eight 
in  number,  of  the  Holmes  Dry- Goods  Com- 
pany, which  bad  been  transferred  to  it  in  due 
course  of  trade,  before  maturity,  by  one 
Daugbada^.  H.  B.  Claflin  Co.  sued  out  an  at- 
tachment m  said  suit,  and  had  it  levied  upon  the 
stock  of  goods  of  the  Holmes  Dry -Goods  Com- 
pany, at  Ft.  Smith,  Arkansas;  alleging  in  their 
aflldavit  for  attacbment  that  tbe  Holmes  Dry- 
Goods  Company  was  a  nonresident  of  the  state,. 


provided.  The  court  continues  in  these  words: 
**If,  therefore,  the  philntlff,  when  he  caused  the  at- 
tachment to  be  made  on  bis  writ,  had  no  cause  of 
action,  he  cannot  claim  the  benefit  of  bis  attach- 
ment against  a  creditor  havlnR  a  irood  cause  of  ac- 
tion.^* The  court  did  not,  however,  say  In  what 
manner  those  might  be  shown  to  the  advantage  of 
the  party  interested. 

^d  In  Iflssissippi  the  fact  that  a  debt  on  which  an 
attachment  was  based  was  (not  yet  pajrable  when 
the  writ  was  issued  may  be  set  up  by  junior  at- 
taching creditors  to  defeat  the  prior  attachment. 
Walker  v.  Roberts,  4  Rich.  L.  661.  This  was  held  on 
a  contest  for  the  proceeds  of  tbe  property  after 
judgment  and  execution. 

'*In  order  to  entitle  a  party  to  an  attachment,  it 
Is  absolutely  necessary  that  he  should  have  a  sub- 
sisting debt  against  the  party  whose  property  be 
attaches.  This  is  required  not  only  with  reference 
to  tbe  rights  of  tbe  debtor,  but  it  is  a  matter  in 
which  other  creditors  of  the  debtor  are  concerned. 
The  debtor's  property  Is  responsible  for  tbe  debts 
which  he  owes  at  tbe  time  of  issuing  attachments 
against  him,  and  the  creditors  then  having  debts 
have  tbe  right  to  have  it  applied  to  the  payment  of 
their  debts.  It  would  be  absurd  to  suppose  that 
persons  not  then  creditors  had  any  such  right  at 
that  time.  If,  then,  a  party  who  is  not  then  a  cred- 
itor, but  is  shown  only  to  have  become  so  after- 
wards, asserts  his  claim  as  a  present  creditor,  and 
Issues  his  attacbment  against  tbe  debtor^s  property, 
which  is  not  sufficient  to  pay  that  and  the  attach- 
ments  of  other  creditors  founded  on  valid  debts 
then  subsisting,  it  is  plain  that  his  claim  would  be  a 
fraud  in  law,  and  operate  to  the  Injury  of  the 
other  creditors,  if  bis  attacbment  was  prior  in  time 
to  those  of  the  other  creditors.  It  would  be  to 
deprive  them  of  the  right  which  they  bad  by  law 
to  have  their  debtor's  property  applied  to  their 
debts,  by  appropriating  it  to  his  debt,  when  be  had 
no  legal  right  to  do  so.  The  other  creditors  ''must 
therefore  have  the  right  to  protect  themselves  by 
appropriate  legal  steps  to  be  taken  by  them  either 
by  motion  in  tbe  court  where  the  attachments 
were  pending  and  whilst  the  proceeds  of  them  are 
under  the  power  of  that  court,  if  the  evldenpe 
necessary  to  the  assertion  of  their  rights  be  avail- 
able In  that  court,  or  by  going  into  equity.'*  Hen- 
derson V.  Thornton,  87  Mies.  448,  75  Am.  Dec.  70. 

In  Mississippi  an  act  approved  March  11, 1884.  per- 
mits any  creditor  to  Intervene  and  file  a  plea  in 
abatement.  Any  creditor  may  fllefta  petition  under 
oath  averring  that  he  is  a  creditor  and  that  the 
grounds  of  the  attachment  alleged  are  untrue,  or 
that  the  attacbment  was  sued  out  by  collusion  be- 
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tween  the  plaintiff  and  defendant,  or  that  the  debt 
claimed  is  fictitious  or  simulated  in  whole  or  la 
part,  or  m  fact  show  fraud  and  collusion;  and  may 
intervene  and  make  defense.  A  petitioner  aver- 
ring a  claim  not  to  be  owing  by  a  partnership,  if  at 
all,  by  the  individual  members  thereof,  is  proper^ 
but  such  an  intervener  cannot  demur  to  the  decla- 
ration or  call  for  an  itemized  account  of  the  plaf o- 
tiff's  alleged  demand.  First  Nat.  Bank  v.  Coch- 
ran, 71  Miss.  175;  Lowenstein  v.  Aaron,  00  Miss.  34L 

To  tbe  same,  general  principle,  see  Powers  v. 
Wright  Bros.  62  Miss.  85;  Paine  v.  HoUiday,  68  Miss. 
298. 

Where  tbere  is  no  plaintiff  in  fact  the  proceed- 
ings are  void  and  the  attention  of  the  oourt  may  be 
called  to  this  state  of  facts  by  other  Interested 
creditors.  A  subsequent  attacber  is  not  in  New 
Hampshire  permitted  to  come  in  for  the  purpose 
of  pleading  in  abatement,  or  to  avail  himself  of 
mere  matters  of  form,  or  to  prevent  tbe  property 
of  the  debtor  from  being  diverted  from  his  credit- 
ors; but  when  the  objection  is  one  of  substance* 
especially  if  it  be  one  which  the  subsequent  attach- 
ing creditor  might  take  advantage  of  after  Judg- 
ment, as  if  tbere  had  been  no  such  person  in  etee 
as  the  plaintiff,  he  will,  on  motion  to  dismias  tbe 
attachment,  accompanied  by  necessary  proof,  be 
beard.    Clough  v.  Curtis,  62  N.  H.  400. 

Also  where  there  was  as  a  matter  of  fact  no  ac- 
tion begun  by  the  creditor,  an  attachment  will  be 
set  aside  at  the  instance  of  interested  third  per- 
sons. However,  such  an  action  may  be  ratified  by 
the  interested  plaintiff,  bis  ratification  giving  effect 
as  to  interveners,  when  made.  Garuth-Bymes 
Hardware  Co.  v.  Deere,  63  Ark.  140,  7  L.  R.  A.  406; 
Tint  Nat.  Bank  v.  Greenwood,  70  Wis.  200.  See 
infra,  ni.  a,  4. 

The  contending  creditor  is  not,  however,  limited 
to  such  defenses  to  the  validity  as  tbe  defendant 
himself  could  interpose.  He  may  aver  matters 
which  the  defendant  could  not  aver.  For  example, 
he  may  show  that  a  note  on  which  the  attacbment 
suit  is  based  is  without  consideration,  and  this  the 
defendant  would  not  be  allowed  to  do.  Carter  t. 
Gregory,  8  Pick.  164;  Harding  v.  Harding,  25  Vt.  487. 

In  Texas  a  '"Junior  attaching  creditor  may  inter- 
vene In  the  suit  of  the  first  attaching  creditor  for 
the  purpose  of  contesting  the  validity  of  the  debt 
upon  which  it  is  founded,  but  not  for  the  purpose 
of  quashing  the  writ  for  informalities.  .  .  .  When  it 
can  be  shown  by  intervening  creditors  that  tlie 
grounds  upon  which  the  writ  was  sued  out  did  not 
exist,  and  that  the  affidavit  on  which  it  was  predi- 
cated was  known  to  be  false  by  the  party  making 
it,  or  by  the  plaintiff,  the  proceeding  should  be  set 
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and  that  it  had  fraudulently  disposed  of  its 
property  with  the  fraudulent  intent  to  hinder 
and  delay  its  creditors.  This  affidavit  was 
made  by  Leo  Frank,  the  agent  of  H.  B.  Claflin 
Co.  Subsequently  the  appellants,  as  inter- 
veners, brought  suits  on  their  demands  against 
the  Holmes  Dry-Gk)ods  Company,  sued  out  at- 
tachments, and  had  them  levied  upon  the  same 
stock  of  goods.  Immediately  before  H.  B.  Claf- 
lin Co.  had  their  attachment  levied,  the  Amer- 
ican National  Bank  of  Ft.  Smith  had  brought 
suit,  and  had  an  attachment  against  the  Holmes 
Dry-Gk)ods  Company,  which  was  levied  prior  to 
either  of  the  other  attachments.  Judgment 
went  against  the  Holmes  Dry-Gk)ods  Company 
in  all  the  suits,  the  attachments  baviue  been 
all  sustained.  The  stock  of  goods  of  the  Holmes 
Dry-Goods  Company  was  sold  by  the  sheriff, 
under  order  of  the  court,  and  he  held  the  pro- 
ceeds, when  appellants  intervened,  and  upon 
their  intervention  the  cause  was  transferred 
to  equity.    The  interveners  claim  that  H.  B. 


Claflin  Co.  ought  to  be  postponed  to  them  in 
the  distribution  of  the  proceeds  of  the  sale  of 
the  stock  of  goods  of  the  Holmes  Dry-Gooda 
Company, — not,  however,  contesting  the  right 
of  the  bank  to  precedence.  The  intervener» 
charge  that  the  notes  upon  which  H.  B.  Claflin 
Co.'s  suit  is  based  do  not  represent  bona  fide 
debts  owing  by  the  Holmes  Dry-Goods  Com- 
pany to  it,  and  say  that  they  are  "collusive, 
simulated,  and  fraudulent,  and  were  contrived,, 
executed,  delivered,  and  received  by  the  plain- 
tiff and  the  managing  officers  and  agents  of  the 
defendant  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  the  bona  flde  creditors  of 
defendant;  that  the  said  notes  were  never  le- 
gally executed  by  defendant."  The  inter- 
veners in  their  petition  allege  also  that,  at  the 
time  the  plaintiff's  attachment  was  issued,  no 
grounds  for  said  attachment  existed,  and  said 
suit,  with  others,  was  brought  with  the  assent^ 
connivance,  and  procurement  of  the  defend- 
ant's managing  officers,  and  with  the  knowl- 


aslde  because  fraudulent.  As  in  other  cases,  badges 
of  fraud  may  exist,  such  as  the  failure  of  the  de- 
fendant to  make  such  defenses  as  would  defeat  the 
attachment  or  the  cause  of  action,  and  any  other 
thing  that  indicates  collusion  between  plaintiff  and 
defendant.  Our  laws  do  not  intend  that  the  harsh 
remedy  of  attaching  shall  be  resorted  to  merely  be- 
cause .a  debtor  is  unable  to  pay  his  debts  as  they 
t)eoome  due.  .  .  .  Our  courts  are  not  organized 
as  Instrumentalities  through  which  the  statutes 
may  be  subverted  and  silenced  by  perjury."  Bate- 
man  Bros.  V.  Ramsey,  74  Tex.  589,  supported  by 
Johnson  v.  Heidenheimer,  66  Tex.  263;  Nenney  v. 
Schluter.  62  Tex.  838. 

In  Missouri  subsequent  attaching  creditors  can 
only  move  to  set  aside  the  attachment  when  the  al- 
leged debt  is  not  bona  flde  or  was  for  the  benefit  of 
the  defendant,  or  was  by  collusion  to  hinder,  de- 
fraud, or  delay  other  creditors.  Claflin  v.  Sylves- 
ter, 99  Mo.  276. 

Where  the  demand  on  which  the  attachment  is 
sued  out  is  sworn  to  be  due,  when  in  fact  it  is  not, 
and  when  by  the  statute  attachment  is  not  permit- 
ted for  debts  not  due,  upon  particular  circum- 
stances or  conditions,  which  are  alleged  as  grounds 
for  attachment,  but  which  in  fact  are  shown  to  be 
false,  the  invalidity  is  available  to  other  attaching 
creditors  of  the  defendant.  Davis  v.  H.  B.  Claf- 
lin Co. 

**An  attachment  issued  upon  a  debt  not  due  Is 
void  as  against  creditors  whose  rights  are  injuri- 
ously affected  by  it."  Davis  v.  Eppinger,  18  Cal. 
878,  79  Am.  Dec.  184. 

When  such  an  attachment  is  brought  with  Intent 
to  injure  other  creditors  it  becomes  a  fraud  and 
may  be  attacked  on  that  ground.  See  further  as  to 
fraud,  infra,  HI.  d. 

i  c.  For  iUeoality  or  irregularity  in  the  proceedinga. 

i.lTn  general. 

A  creditor  interested  in  the  property  attached 
cannot  take  advantage  of  what  may  be  termed  in- 
formalities or  irregularities  (as  the  defendant  might 
have  done),  but  he  can  for  the  purpose  of  protecting 
his  rights  in  the  property  dispute  the  validity  of  the 
prior  attachment  and  establish  the  right  of  his  own 
precedence  by  showing  that  the  first  exists  without 
authority,  or  is  not  allowed  by  law.  Rice  v.  Dor- 
rian,  57  Ark.  542;  Baker  v.  Ayere,  68  Ark.  527;  Ex 
parte  Perry  Stove  Co.  43  8.  C.  176;  Jones  v.  Moody« 
59  Miss.  327;  Bateman  Bros.  v.  Ramsey,  74  Tex.  589; 
Nenney  v.  Schluter,  62  Tex.  828;  Harvey  v.  Foster, 
64  CaL  286;"  Scrivener  v.  Dletz,  68  Cal.  1;  M'Bride  v. 
35  L.  K.  A. 


I  Floyd,  2  Ball.  L.  209;  Walker  v.  Roberts,  4  Rich.  L. 
561;  Klnoaid  v.  Neall,  8  McCord,  L.  1S4;  Oamberford 
V.  Hall,  Id.  208;  Ward  v.  Howard,  12  Ohio  St.  158; 
Rudolph  V.  McDonald,  6  Neb.  168;  Ijindauer  v. 
Vletor,  69  Wis.  434. 

Subsequent  attaching  creditors  can,  in  the  ab- 
sence of  fraud  and  collusion,  avail  themselves  of 
defects  only  which  are  Jurisdictional,  and  so  affect 
the  proceedings  as  to  make  them  a  nullity.  Van 
Camp  V.  Searle,  147  N.  T.  150. 

That  an  attachment  did  not  issue  in  a  proceeding 
at  law  is  an  Illegality  which  will  defeat  it  when 
shown  by  other  creditors.  Seibert  v.  Switzer,  35 
Ohio  St.  661;  Clarke  v.  Melxsell,  27  Md.  221. 

In  MoComb  v.  Reed,  28  Cal.  281,  87  Am.  Dec  115, 
the  question  was  raised  whether  the  failure  of  the 
affidavit  to  state  a  cause  of  action  was  a  defect  for 
which  subsequent  attaching  creditors  could  have 
the  process  set  aside,  but  no  decision  was  made 
thereon. 

In  Crowns  v.  Vail,  51  Hun,  204,  subsequent  at- 
taching creditors  moved  to  set  aside  a  prior  attach- 
ment for  the  failure  of  the  affidavit  to  sufficiently 
state  the  absence  of  counterclaims  as  required  by 
the  statute,  and  the  right  to  so  object  was  not 
questioned. 

If  mere  irregularities  were  questionable  by  other 
creditors,  such  irregularities  would  be  amendable 
and  therefore  unavailing.  Leppel  v.  Beck,  2  Colo. 
App.  890. 

Furthermore,  amendable  defects  cannot  be  com- 
plained of  by  other  attaching  creditors  In  collateral 
proceedings.  [The  omission  to  affix  a  seal  in  this 
case.]    Winchell  v.  McKlnzie.  36  Neb.  813. 

An  Intervening  second  attacher  cannot  attack 
for  irregularity,  but  if  a  new  debt  be  substituted 
for  the  one  on  which  the  first  attachment  was  sued 
out  the  intervener  would  be  entitled  to  protection. 
Amending  the  affidavit  from  a  statement  that  a 
certain  note  was  made  pasrable  to  the  plaintiff,  to 
one  that  it  was  made  payable  to  themselves  and  in- 
dorsed to  the  plaintiff,  is  a  statement  of  the  same 
cause  of  action.    Sweetzer  v.  Claflin,  82  Tex.  518. 

Regarding  the  raising  of  objections  to  the  pro- 
ceedings, it  is  said  that  *4t  can  with  no  propriety  be 
claimed  that  a  subsequent  attaching  creditor  is  en- 
titled to  the  same  latitude  of  objection  to  the  pro- 
ceedings of  a  prior  attaching  creditor  as  the  de- 
fendant in  the  action.  On  the  contrary,  anything 
may  be  waived  by  the  defendant  which  Is  substan- 
tially no  injustice  to  the  other  creditors,  or  is  not 
intended  to  guard  their  rights.  . . .  The  objections^ 
therefore,  that  a  proper  undertaking  was  not  exe- 
cuted, and  that  the  facts  were  defectively  stated  in 
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edge  OD  the  part  of  the  plaintiff  that  no  ground 
for  attachment  existed;  that  the  attachment  of 
plaintiff  was  not  sued  out  in  good  faith  ad- 
versely, but  in  the  furtherance  of  a  conspiracy 
between  plaintiff  and  the  managing  officers 
and  agents  of  defendant  to  apply  the  assets  of 
the  defendant  to  the  payment  of  the  simulated 
and  fictitious  debts  of  plaintiff,  etc.  There  are 
other  matters  alleged  in  the  petition  of  the  in- 
terveners, which  the  court  finds  it  unnecessary 
to  mention,  in  the  view  it  takes  of  the  case. 
They  concluded  with  a  prayer  that  the  plaintiff, 
H.  B.  Clafiin  Co.,  be  postponed  to  the  liens  of 
the  petitioners  under  their  attachment,  etc.; 
and  .by  way  of  amendment  to  their  petition, 
made  by  leave  of  court,  the  interveners  "allege 
that  on  the  8th  of  December,  1892,  the  Holmes 
Dry-Goods  Company  was  an  insolvent  com- 

Eany;  that  the  attachment  herein  was  sued  out 
y  H.  B.  Clafiin  Co.,  and  judgment  ob- 
tained, for  the  purpose  of  obtaining  preference 
in  violation  of  the  act  of  the  general  assembly 


approved  April  14,  1898,  entitled  "An  Act  to 
Prevent  Preferences  among  the  Creditors  of 
Insolvent  Corporations,"  and  the  interveners 
thereupon  pray  that  if  it  be  found  that  H.  B. 
Clafiin  Co.'s  debt  is  bona  fide,  and  its  attach- 
ment not  fraudulent  as  to  petitioners,  the  funds 
in  the  hands  of  the  sheriff  be  distributed  ratably 
among  all  the  creditors  of  the  Holmes  Dry- 
Gk)ods  Company.  The  appellee  in  its  answer 
denies  all  fraud  and  conspiracy,  and  thai  its 
debts  were  simulated,  and  says  they  were  bona 
fide,  and  that  the  debts  for  which  the  notes 
were  given  upon  which  its  suit  is  brought  were 
just  debts;  and  it  denies  that  it  was  par- 
ty to  any  schemes,  conspiracy,  or  contrivance 
for  the  purpose  of  hinderin|^,  delaying,  and  de- 
frauding the  bona  fide  creditors  of  the  Holmes 
Dry-Goods  Company;  denies  that  ^aid  notes 
were  never  legally  executed;  denies  that  no 
grounds  for  attachment  existed  when  it  sued 
out  its  attachment;  denies  that  its  attach- 
ment was  not  sued  out  in  good  faith,  and  that 


the  affidavit,  were  properly  overruled  by  the  court. 
But  the  case  itself  must  be  one  Id  which  the  law 
aUowB  an  attachment.  If  it  be  not,  the  objection  of 
a  subsequent  attaohinff  creditor  stands  on  a  like 
principle  as  a  want  of  Jurisdiction,  and  would  be 
equally  available  as  collusion  or  fraud/^  Ward  v. 
Howard,  12  Obio  St.  158, 162. 

To  the  same  effect,  see  O^Farrell  v.  Stockman,  19 
Ohio  8c.  28id:  Austin  v.  Goodbar  Shoe  Co.  00  A ric. 
444:  Fi-idenberer  v.  Pierson,  18  Cal.  162,  79  Am.  Dec. 
182;  Fleming  v.  Shields,  21  La.  Ann.  118,  99  Am.  Dec. 
719;  Goodbar  v.  City  Nat.  Bank,  78  Tex.  4fil:  Roos 
V.  Lewyn,  5  Tex.  Civ.  App.  508.  Affirmed  in  6  Tex. 
Civ.  App.  596. 

Any  statutory  requirement  which  provides  for 
the  protection  of  the  defendant  only,  such  as  tbe 
bond  or  the  regularity  of  the  affidavit  for  an  at- 
tachment, may  be  omitted  without  affecting  the 
validity  of  the  attachment;  but  matters  designed 
for  the  protection  of  the  creditor,  sucb  as  giving 
the  attachment  notoriety  or  requiring  it  to  be  done 
in  the  presence  of  two  freeholders  of  the  county, 
and  tbat  the  property  shall  be  taken  into  the  cus- 
tody of  the  officer,  cannot  be  omitted  without  in- 
validating tbe  attachment  as  to  creditors.  Root  v. 
Columbus,  H.  V.  &  T.  R.  Co.  45  Ohio  St.  222,  228. 

Failure  to  serve  a  defendant  with  a  copy  of  tbe 
writ  of  attachment  is  not  a  defect  which  may  be 
taken  advantage  of  by  Interested  creditors.  Elliott 
V.  First  Nat.  Bank,  2  Colo.  App.  164. 

A  subsequent  attaching  creditor  Is  In  no  better 
position  than  the  debtor  to  attack  the  prior  attach- 
ment for  defective  service  of  process  after  the  de- 
fendant has  waived  the  defect  by  appearance.  First 
Nat.  Bank  v.  Greenwood.  79  Wis.  269. 

A  mere  irregularity  in  the  complaint  made  by 
the  use  of  a  printed  blank  filled  up  by  tbe  clerk  of 
the  court  at  plaintllTs  request  without  any  signa- 
ture until  after  the  levy  of  a  subsequent  attach- 
ment does  not  defeat  the  priority  of  the  earlier  one 
on  a  contest  as  to  the  proceeds  after  judgment  and 
execution.    Dixey  v.  Pollock,  8  Cal.  570. 

But  it  Is  otherwise  where  the  complaint  was 
signed  as  attorney  by  one  who  was  not  a  licensed 
attorney  at  law  but  only  an  agent.    Ibid. 

Failure  to  file  a  declaration  In  the  time  prescribed 
by  the  statute  is  an  irregularity  for  which  the  de- 
fendant alone  can  complain.  M^Bride  v.  Floyd,  2 
Bail.  L.  214. 

Irregularities  In  the  levy  of  the  prior  attachment 
—in  this  case  levy  by  a  special  officer  wrongfully 
appointed— may  lie  urged  by  subsequent  attach- 
ment creditors.    Dolan  v.  Topping,  51  Kan.  321. 

Likewise  a  failure  to  make  return  of  the  attach- 
85  L.  R.  A. 


ment  writ  is  an  Illegality  df  which  other  creditors 
interested  in  the  property  may  take  advantage. 
M'Gregor  v.  Brown,  5  Pick.  170. 

Any  defect  In  the  proceedings  which  renders  the 
attachmen  t  void,— any  defect  tbat  will  not  be  cured 
by  a  verdict  under  the  statute  of  jeofail  and 
amendments,— or  any  defect  that  may  be  urged  in 
a  collateral  attack  upon  an  attachment,  will  be  « 
cause  sufficient  for  other  interested  creditors  to 
procure  such  attachment  to  be  dismissed. 

2.  For  lack  of  ground  for  attachment. 

Tbe  allegation  of  fraud  in  an  affidavit  for  attach- 
ment may  be  disproved  by  a  Judgment  creditor 
who  intervenes.  Clark  v.  Meixsell,  29  Md.  221.  In 
this  case  the  allegations  of  fraud  were  related  to 
fraud  in  contracting  the  debt,  and  also  to  an  at- 
tempt to  defraud  by  disposing  of  tbe  property. 

The  intentto  defraud  creditors,  which  is  the  b«A 
of  an  attachment,  may  be  disproved  by  a  subse- 
quent attaching  creditor  as  a  ground  of  settinir 
aside  the  first  attachment,  under  N.  Y.  Code  Civ. 
Proc.  S  683.    Thalheimer  v.  Hays,  42  Hun,  93. 

When  there  is  no  ground  for  the  attachment 
stated  in  the  affidavit  the  attachment  is  unwar- 
ranted and  will  create  no  lien,  and  such  an  attach- 
ment may  be  set  aside  at  the  instanoe  of  other 
creditors.    Dickenson  v.  Cowley,  15  Ejin.  273. 

Where  the  plaintiff  alleges  nonresldenoe  as 
ground  for  attachment,  aud  the  defendant  Is  at  tbe 
time  a  resident,  there  is  in  fact  no  ground  for  at- 
tachment stated,  and  the  proceeding  may  be  dis- 
charged at  the  instance  of  other  creditors.  Na- 
tional Papeterie  Co.  v.  Klnsey,  54  N.  J.  L.  29. 

So,  the  falsity  of  the  grounds  of  attachment,  if 
known  to  the  attach^  at  tbe  time  the  affidavits 
were  made,  is  held  in  Kollette  v.  Selbel,  7  Tex.  Clr. 
App.  260,  to  make  the  attachment  Invalid  as  against 
subsequent  attachment  creditors. 

But  the  existence  of  the  alleged  grounds  for  at- 
tachment cannot  be  controverted  by  subsequent 
attachment  creditors  In  Wisconsin,  where  It  Is  said 
that  the  right  to  do  so  is  given  to  the  attachment 
debtors  alone  and  they  may  abstain  from  interpos- 
mg  traverses  or  waive  them  after  they  have  been 
interposed.  First  Nat.  Bank  v.  Greenwood,  79  Wis. 
289. 

These  cases  involve  the  right  to  contradict  tbe 
allegations  of  the  affidavits.  The  cases  in  the  fol- 
lowing division  involve  tbe  sufficiency  of  the  afB- 
davlts  on  their  face  without  contradiction. 

8.  For  inauffleiency  of  ajSMavits. 
The  sufficiency  of  the  affidavits  on  which  an  st- 
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It  was  sued  out  in  furtherauce  of  a  conspiracy, 
as  charged;  denies  that  it  sued  out  its  at- 
tachment to  obtain  a  preference  under  the  act 
oi  April  14,  1833,  entitled  "An  Act  to  Prevent 
Preferences  among  the  Creditors  of  Insolvent 
Corporations;"  and  prayed  that  the  interveners' 
petition  be  dismissed.  There  was  much  testi- 
mony in  the  case  which  it  is  not  necessary  for 
•this  court  to  notice.  It  appeared  in  evidence, 
and  from  the  pleadings  and  exhibits  in  the 
cause,  which  was  transferred  to  equity,  that  the 
Holmes  Dry-Goods  Company  made  no  defense 
in  the  suit  by  H.  B.  Claflin  Co.  against  it, 
and  it  also  appeared  from  the  notes  sued  upon 
by  H.  B.  Claflin  Co.  in  the  suit  against  the 
Holmes  Dry-Goods  Company,  and  by  the  testi- 
mony of  their  assent,  Leo  Frank,  who  filed  the 
tttfidavit  for  their  attachment,  that  seven  of  the 
eight  notes  sued  upon  were  not  due  when  they 
had  their  attachment  issued.  The  court  de- 
creed for  H.  B.  Claflin  Co.,  and  dismissed  in- 
terveners' petition,  from  which  decree  they  ap- 
pealed to  this  court. 


Mr.  Joseph  M.  Hill,  with  Messrs.  Clen- 
denin^,  Mechem,  &  YoumanSt  for  appel- 
lants: 

An  attachment  known  to  both  debtor  and 
creditor  to  be  without  grounds,  and  resorted 
to  in  pursuance  of  an  agreement  between  them 
as  a  method  of  obtaining  and  giving  a  prefer- 
ence, should  be  postponed  at  the  instance  of  a 
junior  attaching  creditor. 

The  attachment  of  the  first  attaching  cred- 
itor, issued  without  authority,  but  ratified 
afterwards,  will  be  set  aside  at  the  instance  of 
a  junior  attacher  whose  attachment  was  levied 
subsequent  to  the  levy  of  the  first,  but  before 
its  issuance  was  ratified. 

Caruth-Byrnes  Hardware  Co.  v.  Deere,  53 
Ark.  140,  7  L.  R.  A.  405. 

The  first  attachment  will  be  postponed  when 
it  appears  that,  in  law,  the  plaintiff  in  that  suit 
has  no  cause  of  action. 

Rice  V.  Dorrian,  57  Ark.  545;  Sannoner  v. 
Jaecbson,  47  Ark.  31. 

A  creditor  may  bring  an  attachment  suit. 


tachment  is  erranted  may  be  contested  hj  subse- 1 
quent  attachinff  creditors  under  N.  T.  Code  Civ. 
Proc.  9  683.  Delmore  v.  Owen,  44  Hud,  296;  Manu- 
facturers' Nat.  Bank  v.  Hall.  60  Hun.  466;  Hodgman 
V.  Barker,  60  Hun,  166;  Pitts  v.  Scrlbner,  46  N.  Y. 
S.  R.  726;  Dayton  v.  MoElwee  Mfg.  Co.  46  N.  Y.  S.  R. 
139;  Tim  v.  Smith,  93  N.  Y.  87;  Woodmansee  v.  Rog- 
ers, 20  Hun.  285;  Haebler  v.  Bernbartb,  115  N.  Y. 
459;  Jacobs  v.  Hogan,  86  N.  Y.  243;  Steuben  County 
Bank  v.  Alberger,  75  N.  Y.  179. 

It  is  said  in  Steuben  County  Bank  v.  Alberger, 
8Mpra,  that  N.  T.  Code  Civ.  Proc  §  682,  allowing  to  a 
subsequent  lienor  a  motion  to  vacate  an  attach- 
ment for  insufficiency  of  the  affidavits  on  which  it 
was  granted,  introduces  a  new  rule  on  the  subject. 

So,  in  Re  Griswold,  18  Barb.  412,  it  was  held  that 
•the  sufficiency  of  affidavits  for  an  attachment  could 
not  be  questioned  by  a  subsequent  attaching  cred- 
itor under  the  former  New  York  practice. 

But  It  held,  nevertheJeas,  in  Jacobs  v.  Hogan, 
■Sfwpra^  that  even  before  N.  Y.  Code  Civ.  Proc. 
S  682,  was  enacted,  an  affidavit  which  wholly  omits 
to  show  any  cause  of  action  upon  which  an  attach- 
ment can  be  found^,  or  to  specify  the  grounds  of 
the  claim,  is  so  essentially  defective  that  it  does  not 
give  Jurisdiction  to  issue  an  attachment,  and  an 
attachment  issued  thereon  was  therefore  subject 
to  attack  by  a  subsequent  attaching  creditor. 

The  only  inquiry  is  whether  the  affidavits  confer 
Jurisdiction  to  grant  the  warrant  of  attachment 
when  it  is  attacked  by  a  subsequent  attaching 
creditor  on  the  ground  of  the  insufficiency  of  such 
affidavits.    Haebler  v.  Beroharth,  sftipra. 

An  omission  of  a  prayer  for  Judgment  from  an 
■affidavit  which  contained  everything  else  necessary 
for  a  complaint  is  not  a  defect  which  can  be  taken 
advantage  of  by  a  subsequent  attacher.  Sannoner 
V.  Jacobson,  47  Ark.  81. 

And  the  fact  that  an  affidavit  is  made  on  belief 
only,  does  not  make  the  attachment  invalid  on  ob. 
.Jection  by  a  subsequent  attachment  creditor,  since 
the  defect  is  amendable.    Ibid. 

d.  For  fraud  and  coUuaUm. 

1.  RtUe  stated  generally. 

Fraud  in  proceedings  by  attachment  at  law  is  al- 
ways available  in  a  court  of  equity  by  one  who 
shows  himself  to  have  been  Injuriously  affected 
thereby,  and  the  purpose  of  the  statute  permitting 
creditors  to  come  into  a  court  of  law  and  attack  the 
validity  of  attachment  is  to  give  a  summary  mode 
for  accomplishing  what  otherwise  could  only  be 
done  In  a  collateral  proceeding.  The  avowed  pur- 
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pose  of  some  of  the  statutes  Is  that  fraud  and  col- 
lusion may  be  prevented.  The  following  cases  rest 
upon  this  principle:  Peirce  v.  Richardson,  9  Met. 
69:  Carter  v.  Gregory,  8  Pick.  165;  Fairfield  v.  Bald- 
win, 12  Pick.  888;  Hale  v.  Chandler,  8  Mich.  631: 
Lowenstein  v.  Aaron,  69  Miss.  841;  First  Nat.  Bank 
V.  Solomon,  71  Miss.  889;  Gllkeson  Sloss  Commis- 
sion Co.  V.  Bond,  44  La.  Ann.  841;  Meinhard  v. 
Youngblood,  87  S.  C.  223;  Davis  v.  Bpplnger,  18 
Cai.  879.  79  Am.  Dec.  184;  Caruth-Byrnes  Hardware 
Co.  V.  Deere,  68  Ark.  140,7  L.  R.  A.  405;  Harding  v. 
Harding,  25  Vt.  487;  Bateman  Bros.  v.  Ramsey,  74 
Tex.  689;  Sanger  Bros.  v.  Trammell,  66  Tex.  861; 
Ooodbar  v.  First  Nat.  Bank,  78  Tex.  461;  Martin 
Clothing  Co.  V.  Page,  1  Tex.  Civ.  App.  589;  KoUette 
V.  Seibel,  7  Tex.  Civ.  App.  260. 

In  Buckman  v.  Buckman,  4  N.  H.  819,  the  court 
allowed  collusion  to  defraud  creditors  by  an  at- 
tachment to  be  set  up  by  subsequent  attaching 
creditors  provided  they  gave  security  to  pay  such 
costs  as  should  result  from  their  interference  in 
the  suit. 

Fraud  and  collusion  between  the  debtor  and  the 
attaching  creditor  may  be  set  up  to  defeat  the  at- 
tachment by  creditors  claiming  under  a  general 
deed  of  trust  from  the  debtor.  Bamberger  v.  Hal- 
berg,  78  Ky.  876. 

The  right  of  creditors  who  do  not  seem  to  have 
been  attachment  creditors  to  contest  an  attach- 
ment for  fraud  and  collusion  seems  to  have  been 
assumed  without  question  in  Moore  v.  Stege,  98 
Ky.27. 

In  Burob  v.  Watts.  87  Tex.  186,  the  sureties  on 
the  bond  were  allowed  to  intervene  to  show  f  rau^ 
and  collusion  between  the  plaintiff  and  defendant. 

2.  In  amount  of  demand. 

In  questioning  the  validity  of  an  attachment  on 
the  ground  of  fraud  occasioned  by  falsehood  in 
the  averment  of  a  demand,  the  question  is  not.  Had 
the  plaintiff  a  valid  indebtedness  at  the  timer  the 
suit  was  begun?  but.  Did  he  begin  the  suit  with 
knowledge  that  he  had  no  subsisting  claim  of  in- 
debtedness so  that  fraud  is  imputable?  Gibbons  v. 
Bressler,  61  HI.  110. 

Conscious  falsehood  with  reference  to  the  ground 
relied  on  is  required  to  taint  the  process  with  fraud. 
Orr  &  L.  Shoe  Co.  v.  Harris,  82  Tex.  273. 

In  Freiberg  v.  Freil)erg,  74  Tex.  122,  the  court 
says:  ''A  contract  based  in  part  ott  illegal  consid- 
eration is  held  void  on  grounds  of  public  policy, 
into  which  the  necessity  for  protecting  directly  the 
rights  of  third  persons  may  not  enter,  and  the 
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and  allege  grounds  which  he  knows  are  not 
true,  and  the  debtor,  after  the  suit  is  brought, 
or  before  for  that  matter,  may  decide  not  to 
contest  the  attachment;  but  this  state  of  case 
is  essentially  different  from  the  one  in  which 
the  attachment  is  resorted  to,  by  agreement 
between  debtor  and  creditor,  as  a  method  of 
making  a  distribution  of  assets: 

Bateman  Bros.  v.  Ramsey,  74  Tex.  589; 
Moore  v.  Stege,  93  Ky.  27;  Claflin  v.  Sylvester, 
99  Mo.  276. 

On  re/iearing. 

The  statute  authorizes  a  suit  upon  a  debt  not 
due  and  the  issuance  of  an  attachment  upon 
an  allegation,  sworn  to,  that  the  debtor  is 
fraudulently  disposing  of  his  property.  Upon 
the  existence  of  such  fraud  depends  the  nght 
to  bring  and  maintain  a  suit  upon  a  debt  not 
due,  and  to  have  attachment  against  the  prop- 
erty of  the  debtor. 

Although  a  statute  may  provide  for  the 
bringing  of  an  attachment  upon  a  debt  not 
due,  yet  if  for  any  reason  the  attachment  is 


dissolved,  the  entire  proceedings  fail;  for  tbe- 
sole  purpose  which  authorizes  a  suit  on  a  de- 
mand not  due  is  to  idlow  an  attachment  to* 
issue  for  it. 

1  Shinn.  Attachm.  p.  80;  Oowan  v.  Han- 
son, 55  Wis.  845. 

Mr,  George  H.SaAderB  also  for  appellani& 

Messrs.  Clayton  &  Brissolar&»  with  Mr. 
Morris  M.  Cohn,  for  appellee: 

The  cases  cited  by  the  court  show  that,  with 
the  exception  of  Texas,  no  junior  creditor  has 
been  let  in  to  question  the  grounds  of  attach- 
ment of  a  senior  creditor. 

It  is  inconsistent  with  principle  and  author- 
ity to  hold  that  any  junior  or  senior  attaching 
creditor  can  question  the  grounds  of  attach- 
ment of  the  other. 

Rice  V.  Adler- Goldman  Commission  Co,  3^ 
U.  S.  App.  266,  71  Fed.  Rep.  151;  Sannorier 
V.  Jaeobson,  47  Ark.  41. 

The  junior  creditors  could  not  contest  the 
issue  that  the  debt  was  not  due  when  the  judg- 
ment was  taken  thereon. 


same  grounds  apply  with  all  their  force  la  a  case  in 
which  the  process  provided  by  law  for  the  eof oroe- 
ment  of  just  claims  is  prostituted  to  a  dishonest 
purpose.  The  additional  reason  for  boldlogr  an  at- 
tachment void  when  issued  to  eof  orce  a  claim  even 
in  part  fictitious  is  found  In  the  fact  that  its  pur- 
pose and  effect  are  to  defeat  Just  claims  of  other 
creditors.  When  the  effect  of  the  enforcement  of 
a  tlen  sougrht  to  be  created  for  such  a  purpose 
would  be  to  hinder,  delay,  or  defraud  other  credit- 
ors to  any  extent,  courts  ouffht  not  to  eater  Into 
an  Inquiry  whether  the .  guilty  party  might  have 
legally  procured  and  enforced  an  attachment  to 
secure  the  debt  actually  due  to  him  and  to  that  ex- 
tent bold  the  attachment  valid,  but  ought  to  bold 
that  it  is  invalid  in  toto  as  to  other  creditors."  This 
principle  was  reaffirmed  in  Goodbar  v.  First  Nat- 
Back,  78  Tex.  461. 

On  a  like  state  of  facts,  it  was  previously  said  in 
Fairfield  v.  Baldwin,  12  Pick.  888,  806:  'The  argu- 
roent  amouots  to  this,  that  a  mao  haviog  a  Just 
claim  to  a  small  sum,  who  should  fraudulently 
bring  forward  claims  to  a  much  larger  amount, 
not  due,  and  who  should  be  detected,  should  be  put 
m  as  good  a  condition,  at  least,  as  if  be  bad  not 
mixed  the  good  and  the  bad  together  and  consoli- 
dated the  whole  into  a  Judgment.  We  think  the 
law  is  directly  the  reverse,  and  that  the  fraud  cor- 
rupts and  destroys  the  whole."  This  case  was  also 
followed  by  the  like  cases  of  Peirce  v.  Partridge, 
8  Met.  44,  and  Hale  v.  Chandler,  8  Mich.  540. 

Regrardingthis  right  and  the  remedy  under  the 
statute  permitting  an  Intervention,  the  supreme 
court  of  Texas  says,  in  Johnson  v.  Heidenhelmer, 
66  Tex.  288,266:  '*A  fraudulent  diversion  of  a 
debtor^s  property  may  be  as  effectively,  and  is  as 
frequently,  accomplished  by  a  collusive  suit  as  by 
a  direct  transfer,  and  both  means  are  denounced  by 
the  statute  in  the  same  terms.  He V.  Stat.  art.  2466. 
To  prevent  the  illegal  result  of  such  suits,  a  subse- 
quent attaching  creditor  is  permitted  in  our  prac- 
tice to  intervene  in  the  case  and  protect  his  inter- 
est in  the  attached  property,  by  showing  that  the 
plaintiff  ^8  demand  is  fictitious.  .  .  .  This  right  of  in- 
tervention Is  the  form  the  creditor's  remedy  in 
equity  takes  In  our  blended  system.  He  will  be  en- 
titled to  intervene  in  the  prior  attachment  suit 
whenever  he  would  be  entitled  in  equity  to  ques- 
tion the  validity  of  a  transfer  of  the  goods  attached, 
made  by  the  debtor  to  the  plaintiff  in  attachment. 
Of  course,  the  intervener  must  aver  the  existence 
of  all  the  conditions  entitling  him  to  the  remedy  he 
seeks.  Whether  the  insolvency  of  the  debtor  is 
85  L.  R.  A. 


one  of  these  conditions  depends  upon  the  inter- 
Veneres  interest  in  the  property  charged  iol>e 
fraudulently  attached.  If  he  has  no  interest  In  the 
particular  property,  he  has  no  rifrht  to  Interfere 
with  his  debtor's  disposition  of  it,  unless  he  shows 
that  he  has  no  other  means  of  satisfying  his  de- 
mand. His  right  in  equity  depends  upon  the  ab- 
sence of  all  legal  remedy,  and  he  is  generally  re- 
quired to  illusunte  his  situation,  by  an  exhaustion 
of  his  legal  remedies.  .  .  .  But  if  be  has  a  lien  upon 
the  particular  property,  as  by  subsequent  attach- 
ment, the  Jurisdiction  of  equity  and  his  riffbt  to  in- 
tervene are  not  dependent  upon  the  absence  of  a 
remedy  at  law,  but  upon  the  existence  of  an  inde- 
pendent right,—  a  lien,—  a  favorite  of  chancery* 
The  general  creditor  loses  no  right,  legal  or  equita- 
ble, by  the  misappropriation  of  his  debtor^s  prop- 
erty, as  long  as  enough  remains  to  satisfy  his  de- 
mand. But  the  I  ien  creditor  has  a  right  to  be  satis- 
fled  out  of  the  thing  charged  with  his  debt,  and 
that  right  is  improperly  defeated  by  any  wrong-f ul 
diversion  of  the  thing.  The  subject  of  the  lien  is 
his  primary  source  of  satisfaction,  and,  to  entitle 
him  to  proceed  against  It,  it  is«not  necessary  that 
he  should  show  that  no  other  source  exists.**  In 
support  of  this  doctrine  the  court  cited  Nenney  v. 
Schluter,  62  Tex.  828. 

On  the  same  principle  the  confession  of  a  Judg- 
ment on  a  note  for  too  great  an  amount  has  been 
held  to  be  fraudulent,  and  was  set  aside  In  WUcox- 
son  V.  Burton,  27  Cal.  228, 87  Am.  Dec.  66. 

In  Mendes  v.  Freiters.  16  Nev.  888,  the.attachment 
was  on  an  acknowledgment  of  Indebtedness  made 
without  knowing  the  exact  sum  due,  and  on  the 
understanding  that-if  for  too  great  an  amount  the 
excess  would  be  deducted  from  the  sum  stated. 
The  Intent  to  defraud  was  wanting,  and  the  court 
held  that  the  commencing  of  an  attachment  for  a 
greater  sum  than  was  due,  when  not  fraudulently 
done,  does  not  postpone  the  attachment  to  subse- 
quent attachers  except  as  to  the  excess. 

Where  a  second  attacher  Intervenes  to  show 
fraud  in  the  first  attachment,  and  shows  it  as  to  a 
part  only,  then  the  first  attacher  should  only  be 
postponed  to  the  second  as  to  the  fraudulent  part. 
Coghill  V.  Marks,  29  CaL  678. 

See  also  infra,  ITI.  e. 

3.  In  preference  of  creditors. 

An  honest  preference  of  creditors  la  leffsl  in 
many  states,  and  in  such  states  the  debtor  is  per> 
mltted  to  aid  in  such  preferment  by  consenting  to 
or  procuring  an  attachment. 
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Qlaser  v.  First  Nat.  Bank,  62  Ark.  171,  ante, 
765;  Bump,  Fraud.  Conv.  4th  ed.  by  Grey,  i^i^ 
.20, 169;  Black  v.  PaitUon,  61  Mias.  599;  Smith 
T.  Craft,  12  Fed.  Rep.  856;  Adamw,  Arnold,  86 
III.  185;  Mechanics'  Bank  v.  Mayer,  98  Mo. 
417;  Mendel  v.  Mayer  (Mo.)  7  8.  W.  5;  McDon- 
aid  V,  Chisholm,  131  111.  273;  Truscott  v.  King, 
-6  N.  Y.  147;  Callmay  v.  Byram,  95  Ind.  423; 
Cook  Y,  Whipple,  55  N.  Y.  150.  14  Am.  Rep. 
202;  Mattingly  v.  Nye,  75  U.  8.  8  Wall.  370, 19 
L.  ed.  880;  Ategno  v.  Schmidt,  113  U.  8.  301, 
28  L.  ed.  978;  Bensimer  v.  FeU,  35  W.  Va.  15; 
ffanika'8  Estate,  188  Pa.  880;  Gaylord  v. 
Scarff,  6  Iowa,  179;  McCarter  y,  Neil,  50  Ark. 
188;  Williamson  v.  Mimms,  49  Ark.  836;  Carr 
V.  Hunt,  14  Iowa,  206;  E!aton  v.  Toungs,  36 
Wis.  171;  Cornwell  v.  Sungate,  1  Ind.  156: 
OttiV*  Siuxession,  30  La.  Ann.  947;  Pcmrf  v. 
Davenport,  45  Cal.  225;  Hannson  v.  Pender, 
Busbee.  L.  78,  57  Am.  Dec.  578;  Bank  of  Fay- 
etteville  v.  Spurling,  7  Jones,  L.  398;  Landauer 
V.  F*€^<>r,  69  Wis.  434. 

Id  bringing  its  suit  the  H.  B.  Claflin  Com- 


pany acted  adversely.  It  did  not  act  col- 
lusively.  It  did  not  seek  to  use  its  writ 
to  protect  the  Holmes  Dry-Goods  Company,  or 
for  the  purpose  of  enforcing  a  fictitious  de- 
mand. Having  brought  its  suit,  it  inad- 
vertently took  a  judgment,  by  leave  of  court, 
long  after  the  attachments  had  all  been  levied, 
upon  its  demand.  Accident  or  mistake  does 
not  render  one  guilty  of  fraud. 

Runyon  v.  Leary,  4  Dev.  &  B.  L.  281;  Ful- 
ler  V.  Acker,  1  Hill,  473. 

There  is  solid  ground  for  a  legal  distinction 
between  the  case  of  a  man  who  does  an  act 
which  the  common  conscience  would  repudiate 
as  a  fraud  and  one  which  it  would  regard  as 
only  invalid  because  contrary  to  public  policy. 

2  Bigelow,  Fr.  9,  16,  16;  Bump,  Fraud. 
Conv.  Grey's  ed.  §  20;  Oriffin  v.  Doe,  Stoddard, 
12  Ala.  788. 

One  who  is  not  a  creditor  cannot  question  a 
fraud. 

King  v.  Clay,  84  Ark.  291;  Cook  v.  Cook,  12 
Ark.  882. 


A  prior  attachment  procured  by  the  consent  or 
.advice  of  the  defendant  is  not  fraudulent  if  the 
debt  on  which  it  Issued  was  ^eouine.  Landauer 
V.  Vietor,  eo  Wis.  434. 

The  ground  for  the  prior  attachment  cannot  be 
questioned  by  subsequent  attachin^^  creditors  un- 
less for  fraud.  Preference  of  creditors  by  insti- 
tuting-attachment  suits  is  le^l,  and  the  effect  of 
the  issuance  of  the  writ  at  the  Instance  of  the  debtor 
will  have  no  effect  when  ratified  by  the  creditor 
before  the  subsequent  attachment  by  objectors. 
First  Nat.  Bank  v.  Greenwood,  79  Wis.  289;  Claflin 
V.  Sylvester,  99  Mo.  278. 

The  ratification  by  an  interested  plaintiff  of  a 
suit  begun  for  his  benefit  by  the  defendant  takes 
effect  as  to  interveners  when  made.  Caruth- 
fiymes  Hardware  Co.  v.  Deere,  68  Ark.  140,  7  L.  H. 
A.  406;  First  Nat.  Bank  v.  Greenwood,  79  Wis.  289; 
Baird  v.  Williams,  19  Pick.  381. 

The  same  principle  is  maintained  in  Bayleyy. 
Bryant,  24  Pick.  108,  in  which  an  effort  of  the  cred- 
Itor  to  gain  preferment,  together  with  other  cir- 
cumstances, was  deemed  to  be  a  ratification— ratl- 
flcation  beinir  an  act  of  the  mind. 

But  a  ratification  of  an  attachment  not  made  un- 
til after  a  subsequent  attachment  will  not  sus- 
tain it  against  the  intervention  of  the  second  at- 
tachment creditor  under  that  statute,  where  the 
first  one  was  made  by  the  debtor^s  own  direction 
and  based  upon  a  note  made  by  him  without  the 
payee's  knowledge,  and  based  on  the  payee^s  out- 
standing liability  as  the  maker's  surety  on  another 
note.    Baird  v.  Williams,  supra. 

A  withdrawal  of  a  plea  in  abatement  by  the  de- 
fendant to  enable  the  plaintiff  to  continue  his  case 
to  judgment  on  the  attachment  is  not  in  itself  a 
-fraud  or  collusion  of  which  subsequent  attaching 
ereditors  may  take  advantage.  The  defendant 
may  waive  his  defense  if  he  so  desire.  If,  how- 
ever, any  act  was  done  by  which  the  first  attach- 
ment was  discontinued  instead  of  carried  to  Judg- 
ment and  execution,  the  other  creditors  would  be 
'  let  in.    Adler  v.  Anderson,  42  Mo.  App.  180. 

In  the  case  of  Adams  v.  Paige,  7  Pick.  642,  one 
member  of  a  partnership  agreed  with  a  creditor 
•of  himself  and  of  the  partnership  that  he  would 
give  a  note  in  the  firm  name  on  which  an  attach- 
ment should  be  brought,  and  the  proceeds  of  the 
:  sale  should  be  applied  on  bis  own  debt  pro  rata  with 
the  firm  debt.  The  attachment  was  brought  and 
so  were  subsequent  attachments  by  creditors.  The 
1  raud  was  by  the  court  pronounced  to  be  flagrant 
•as  to  creditors,  but  the  attachment  was  not  at- 
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tacked.  An  action  on  the  case  for  conspiracy  was 
begun  and  sustained  without  proof  of  fraudulent 
intent  as  to  other  creditors;  it  was  enough  to  sus- 
tain an  action  on  the  case  to  prove  the  wrong 
without  showing  moral  turpitude. 

4.  In  benefit  to  debtor  himself. 

If  the  attachment  proceedings  were  not  the  hos- 
tile ^act  of  the  plaintiff,  but  a  friendly  act  perpe- 
trated in  collusion  with  the  defendant  for  the  pur- 
pose, not  of  preferring  the  plaintiff  by  the  pay- 
ment of  a  Just  debt  then  due,  but  of  giving  the  de- 
fendant himself  the  control  of  the  property  under 
cover  of  the  attachment  and  to  the  injury  of  other 
creditors,  the  proceedings  would  come  within  the 
rule  controlling  fraudulent  attachments,  and  the 
same  will  be  set  aside  at  the  instance  of  the  Injured 
creditors.  This  principle  is  recognized,  though 
not  adjudicated,  in  Fletcher  v.  Bennett,  86  Vt  660. 

The  case  of  Claflin  v.  Sylvester,  99  Mo.  276,  was 
based  on  the  rule  above  stated,  but  the  attachment 
was  not  set  aside  on  the  ground  that  it  was  brought 
for  the  benefit  of  the  debtor  himself  because  the 
attaching  creditors  failed  to  show  the  absence  of  a 
Just  debt  due  and  the  lack  of  statutory  grounds 
for  the  attachment. 

See  also  Heldenheimer  v.  Johnson,  76  Tez.  200,  in 
next  succeeding  subdivision. 

6.  Other  frauds  and  decetts. 

A  creditor  who  exchanges  securities  (which  he 
holds),  thereby  losing  his  lien  by  the  advice  of  an- 
other creditor,  who  thereafter  attaches  the  prop- 
erty gaining  a  prior  lien  himself,  may  attack  the  at- 
tachment for  fraud  by  a  bill  in  equity  to  enjoin 
the  same.    Busweli  v.  Davis,  10  N.  H.  413. 

One  who  has  agreed  to  sell  his  mortgage  Interest 
in  land  that  another  may  buy  the  whole  title  can- 
not rush  in  with  an  attachment  before  the  deed  is 
made  from  the  mortgagor  to  the  purchaser  and 
levy  on  the  land  for  a  debt  of  his  own.  Such  attach- 
ment is  fraudulent  and  void  as  to  the  purchaser. 
Spear  v.  Hubbard,  4  Pick.  14a 

In  the  case  of  Cushing  v.  Gore,  16  Mass.  69,  the 
day  of  payment  of  a  Just  debt  was  anticipated  by 
the  giving  of  a  note  on  which  the  creditor  could  and 
did  bring  an  attachment  to  gain  a  preference  over 
other  creditors.  Subsequent  attaching  creditors 
averred  fraud,  but  the  court  held  that  preferment 
of  creditors  could  be  made  in  that  way  when  the 
debt  was  Just,  and  equitably  due. 

Fraud  and  collusion  were  shown  by  Intervening 
attaching  creditors  in  Heldenheimer  v.  Johnson. 
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^  At  common  law  the  creditor  could  not  plead 
usury  for  bis  debtor,  nor  set  aside  a  judgment 
on  that  ground. 

Drake,  Attachm.  7th  ed.  §  280. 

Attachment  suits  instigated  by  the  debtors 
themselves  were  not  open  to  attack  by  subse- 
quent attaching  creditors. 

iMudauer  v.  Vietor,  69  Wis.  484;  Hdberg  v. 
Jaffray,  64  Miss.  746. 

Hughes*  J.,  delivered  the  opinion  of  the 
court: 

Arc  the  interveners  entitled  to  the  relief  they 
ask:  that  is,  that  H.  B.  Claflin  Co.  be  post- 
poned to  them  in  the  distribution  of  the  balance 
of  funds,  proceeds  of  the  sale  of  the  goods  of 
the  Holmes  Dry- Goods  Company,  in  the  hands 
of  the  sheriflf  ?  Can  they  be  heard  to  complain, 
inasmuch  as  the  Holmes  Dry-€k)ods  Company 
made  no  defense,  and  does  not  complain?  At 
the  time  of  the  execution  of  the  notes  which 
are  the  basis  of  the  suit  of  H.  B.  Claflin  Co. 
V.  Eolme$  Dry  Goods  Co.,  and  the  date  of  the  in- 
stitution of  this  suit  and  the  issuance  of  the  at- 
tachment in  favor  of  the  appellees,  preferences 
among  creditors  by  insolvent  debtors  were  al- 
lowed in  this  state.  This  court  decided  in  Qlaser 


V.  First  National  Bank,  62  Ark.  171.  ant^,  765, 
that  when  two  creditors  have  sued  out  attach- 
ments, and  cause  them  to  be  le^ed  on  the 
same  property,  the  junior  attacher  has  no  right 
to  file  a  complaint  in  the  action  instituted  by 
the  senior  attacher,  and  have  the  senior  attach- 
ment set  aside,  by  showing  that  it  was  known 
at  the  commencement  thereof,  by  both  parties- 
to  the  same,  to  be  without  legal  grounds;  that 
it  was  based  on  an  affidavit  known  to  be  false 
by  both  parties,  to  the  action  in  which  it  wa» 
filed;  that  it  was  made  for  the  purpose  of  ob- 
taining a  preference  over  creditors,  and  that  it 
was  permitted  by  the  debtor  for  that  purpose, 
he  and  the  first  attaching  creditor  knowing  at 
the  time  that  he  was  in  failing  circumstances; 
that  §372,  Sand.  &  H.  Dig.,  providing  that 
any  person  may,  before  sale  of  the  attached 
property,  present  his  complaint  to  the  court, 
disputing  the  validity  of  the  attachment,  and 
setting  up  some  claim  to  the  attached  property, 
and  his  claim  shall  be  investigated,  gives  no 
such  right.  We  adhere  to  thisl  As  is  said  in 
that  case,  and  the  cases  generally  involving- 
this  question:  '*No  creditor  has  the  right  to 
defend  an  action  or  proceeding  against  tai» 
debtor  to  which  he  is  not  a  party.     ...    A 


76  Tez.  aOO,  by  the  fact  that  plaintiff  having  ob- 
tained a  judgment  from  the  defendant  for  a  large 
amount,  and  the  defendant  having*  deposited  in 
bank  to  the  order  of  the  plaintiff  the  amount  neces- 
sary to  satisfy  that  Judgment,  the  plaintiff  had, 
by  a  check  in  tbe  hands  of  his  brother-in-law,  with- 
drawn It,  and  had  deposited  one  half  the  amount 
In  another  bank,  which  sum  was  the  following  day 
transmitted  to  the  plaintiff;  and  that  shortly  after 
the  withdrawing  of  the  whole  amount  from  the 
one  bank  by  the  brother-in-law  of  the  plaintiff  the 
defendant  was  seen  to  enter  the  other  bank  by  the 
back  door,  and  that  he  made  a  deposit  equal  to  half 
the  sum  previously  deposited  by  him  for  the  plain- 
tiff in  the  first  bank,  and  by  the  brother-in-law  of 
the  plaintiff  with  the  plaintiff's  check  withdrawn. 

e.  For  injury  to  vested  rights  hu  alteration  of  the 
amount  claimoL 

*'  After  an  attachment  .  .  .  the  plaintiff  cannot 
alter  his  writ  to  the  injury  of  a  subsequently  at- 
taching creditor.  .  .  .  The  subsequently  attach- 
ing creditor  has  a  vested  right  to  the  excess  be- 
yond the  amount  of  the  Judgment  to  be  rendered 
upon  the  writ  of  the  first  attaching  creditor  as  it 
was  when  served."  Willis  v.  Crooker,  I  Pick.  204. 
This  case  and  principle  were  relied  on  in  Laighton 
V.  Lord,  29  N.  H.  287. 

Tbe  rule  is  the  same  whether  the  fact  be  urged 
before  verdict,  between  verdict  and  Judgment,  or 
after  Judgment. 

The  plaintiff  cannot  add  a  demand  not  due  and 
take  Judgment  for  the  whole  without  vacating 
the  attachment  as  to  the  whole.  Fairfield  v.  Bald- 
win, 12  Pick.  896;  Pelroe  v.  Partridge,  3  Met.  44. 

Taking  Judgment  for  too  great  a  sum  when  col- 
lusive and  fraudulent  will  cause  the  attachment 
levy  to  be  set  aside.  The  rule  is  that  if  a  prior  at- 
tacher intentionally  takes  Judgment  for  too  great 
a  sum  or  for  claims  not  recoverable  under  bis 
declaration  it  will  dissolve  his  attachment  as  to 
subsequent  attaching  creditors,  but  where  the 
prior  attaching  creditor  unintentionally  takes  a 
Judgment  for  too  great  a  sum  his  attachment  will 
not  thereby  be  dissolved  as  to  subsequent  attach- 
ing creditors.    Page  v.  Jewett,  46  N.  H.  441. 

Tbe  court  in  Hale  v.  Chandler,  8  Mich.  581.  after 
approving  the  oases  above  cited,  held  that  where  an 
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attachment  on  the  sum  due  was  amended  to  include 
a  sum  thereafter  due  the  fact  was  one  from  which 
fraud  might  be  deduced,  although  not  averred  in 
the  complainant's  bill,  and  that  while  it  ml^ht  not 
render  the  Judgment  void  as  between  tbe  plain- 
tiff and  defendant  it  would  cause  the  attachment 
to  be  postponed  to  that  of  the  complaining  cred- 
itor. 

An  amendment  of  a  declaration  in  form  only, 
which  does  not  change  the  liability,  will  not  be 
ground  for  objection,  even  though  no  recovery 
could  be  had  under  the  count  as  it  was  at  firsts 
The  second  attaching  creditors  cannot  be  heard 
to  complain  because  pf  irregularities  In  form. 
Ball  V.  Claflin,  6  Pick.  803, 16  Am.  Dec  407. 

In  Laighton  v.  Lord,  29  N.  H.  287.  declaratlona 
had  been  increased  to  correct  an  honest  error, 
thus  entitling  the  plaintiff  to  a  greater  Judgment 
against  the  defendant,  but  in  order  that  creditors 
who  had  attached  prior  to  the  commencement 
might  not  be  injured  tbe  court  permitted  the- 
plaintiff  to  file  a  remittitur  as  to  tbe  ezcees. 

TV.  At  what  staoe  of  the  proceeding  eredttont  may 

Quettion  the  validity  of  the  attachment. 

a.  Before  the  trial. 

In  view  of  all  the  cases  we  see  that  qucRtions 
that  may  be  interposed  by  creditors  to  the  validity 
of  an  attachment  before  the  trial  thereof  are  the- 
same  as  may  be  raised  on  a  collateral  attack:  that 
is  to  say,  such  as  question  the  Jurisdiction  of  the 
court  because  of  fraud  or  other  defect  incura- 
ble  by  tbe  statutes  of  Jeofail  and  amendments. 
Statutory  issues  may  be  raised  before  trial  im- 
pro,  II,  b],  and  proceedings  may  be  restrained  at 
any  stage  thereof  [«upra,  II.  a,  8].  Otberactfons  to 
try  tbe  right  of  a  claimant,  such  as  replevin,  tro- 
ver, and  trespass,  are  not  available  to  one  who  is 
a  creditor  with  a  lien  merely,  and  not  claiming  a 
possessory  right  or  title. 

Tbe  statute  permitting  interested  third  peraons 
to  intervene  either  expresses  or  necessarily  im- 
plies that  it  shall  be  done  during  the  progress  of 
the  attachment.  There  can  be  no  intervention  if 
the  suit  is  ended.  Where  a  statute  provided  that 
the  defendant  might,  **any  time  before  Judgment.'* 
move  for  the  dissolution  of  an  attachment,  it  was 
held  that  the  same  clause  applied  to  third  penons* 
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junior  attacbiTig  creditor  cannot  take  advant- 
age of  irregularities  or  informalities  in  tbe 
proceedinjTS  in  a  prior  attachment,  tboueb 
constituting  good  grounds  for  setting  aside  tbe 
attacbment  on  tbe  motion  of  tbe  defendant.  .  .  . 
Priority  is  in  tbe  gift  of  tbe  debtor/  "  If  be  is 
content,  no  one  else  can  complain  of  mere  ir- 
regularities or  informalities.  "Tbe  formality 
and  regularity  of  sucb  proceedings,  ...  in  tbe 
absence  of  fraud  and  collusion  between  tbe 
plaintiffs  and  defendants,  are  matters  pertaining 
exclusively  to  tbe  defendants."  In  tbe  case  of 
Olaser  v.  "First  Sat  Bank,  tbere  was  no  show- 
ing or  contention  tbat  tbe  debts  for  wbicb  at- 
tacbmeuts  were  issued  were  not  due  w ben  suit 
was  brought,  and  when  tbe  attacbments  were 
issued.  The  weight  of  judicial  determination 
seems  tolbe  tbat  subsequent  attaching  cred- 
itors, whose  attachments  are  sustained,  and 
who  obtain  judgments  upon  their  claims,  ought 
to  have  relief  against  attacbments  based  on  de- 
mands not  yet  due,  where  tbere  is  no  statute 
allowing  attacbments  for  debts  not  due.  Ward 
V.  Howard,  12  Ohio  St.  158;  Seihert  v.  SwiUer, 
85  Ohio  St.  661;  Nenney  v.  Schluier,  62  Tex. 
327;  M*Cluny  v.  Jackson,  6  Gratt.  96;  Fair- 
field  V.  Baldwin,  12  Pick.  888;  Pierce  v.  Jack- 
son, 6  Mass.  242;  Henderson  v.  Thornton,  87 
Miss.  448,  75  Am.  Dec.  70;  Taaffe^.  Josephson, 
7  Cal.  352;  Ayres  v.  Busted,  15  Conn.  504; 


Patrick  v.  Montader,  18  Cal.  484;  Davis  v. 
Eppinger,  18  Cal.  378,  79  Am.  Dec.  184; 
Walker  v.  BoberU,  4  Rich.  L.  561;  Palmer  v. 
Mnrtinddl,  48  N.  J.  Eq.  90;  Drake,  Attachm. 
?§  273-275;  Peirce  v.  PartHdge,  8  Met.  49; 
Hale  V.  Chandler,  8  Mich.  581.  "And  in  Call- 
fomia,  Indiana,  Mississippi,  and  Michigan, 
wben  an  attacbment  coula  not  be  bad  upon  a 
demand  not  due,  tbe  issuance  of  an  attacbment 
to  secure  sucb  debt  was  a  fraud  upon  junior 
attaching  creditors,  for  which  they  could  have 
tbe  prior  attacbment  dismissed."  Shinn, 
Attachm.  p.  760,  note  1  to  §  411,  and  authori- 
ties cited.  See  also  Fairfield  v.  Baldwin,  12 
Pick.  888;  Pierce  v.  Jackson,  6  Mass.  242;. 
Kollette  v.  Seibel,  7  Tex.  Civ.  App.  260;  Bate- 
man  Bros,  V.  Ramsey,  74  Tex.  589.  The  act 
of  April  14, 1898,  entitled  **An  Act  to  Prevent 
Preferences  among  the  Creditors  of  Insolvent 
Corporations,"  has  no  applicntion  to  this  case, 
as  tbe  attacbments  in  this  case  were  levied  be- 
fore tbe  passage  of  said  act.  Section  861, 
Mansf.  Dig.,  provides  'in  an  action  brought 
by  a  creditor  against  his  debtor,  the  plain- 
tiff may,  before  bis  claim  is  due,  have  an 
attachment  against  the  property  of  the  debtor 
wbere:  First,  be  has  sold,  conveyed,  oroiber- 
wise  disposed  of  bis  property,  or  suffered  or 
permitted  it  to  be  sold  with  tbe  fraudulent  in- 
tent to  cheat  or  defraud  bis  creditors,  or  to 


Tbe  court  decided  further  tbat  '*  tbe  rule  to  be  de-  i 
duoed  from  these  provisions  of  our  law  is  tbat  when 
property  bas  been  seized  under  an  order  of  at- 
tachment, and  no  question  of  ownership  Is  raised 
.  .  .  final  Judfrment  in  tbe  action  ooDcludes  all 
inquiry  by  tbird  persons  coocerning  tbe  valid- 
ity or  regularity  of  tbe  proceedings,  no  matter 
bow  erroneous  they  may  bave  been,  provided  the 
court  had  Jurisdiction."  Rudolf  y.  McDonald,  6 
Neb.  163. 

Wbere  death  does  not  abate  an  attachment 
another  creditor  may  come  in  after  tbe  death  of 
tbe  defendant  in  the  same  manner  as  if  tbe  de- 
fendant were  alive.  Smith  v.  Warden,  35  N.  J.  L. 
840.  In  this  case  tbe  creditor  sought  to  share  in 
the  proceeds,  but  tbe  rule  stated  is  applicable 
when  questioning  the  validity  of  the  prior  attach- 
ment. 

A  mere  levy  under  an  execution  in  favor  of  tbe 
first  attachment  creditor  is  not  such  an  actual 
application  of  the  property  to  the  first  attach- 
ment as  to  preclude  a  motion  to  vacate  tbat  at- 
tacbment on  application  of  a  subsequent  attacb- 
ment creditor  under  N.  Y.  Code,  6  682.  author* 
izing  such  a  motion  by  a  subsequent  lienor  ''  be- 
fore the  actual  application  of  the  attached  prop- 
erty or  the  proceeds  thereof  to  the  payment  of  a 
Judgment  recovered  in  the  action."  Woodman, 
see  V.  Rogers,  82  N.  Y.  88. 

ft.  After  the  trial. 

Where  several  attacbments  have  been  levied 
and  property  subject  to  them  bas  been  sold  after 
Judgments  have  been  obtained  and  executions  is- 
sued against  the  attached  property  the  priority  of 
the  attacbment  ia  respect  to  the  proceeds  may  be 
contested.  It  was  in  sucb  a  case  tbat  it  was  said  in 
First  Nat.  Bank  v.  Greenwood,  79  Wis.  269,  that  the 
subsequent  attacbers  cannot  contest  the  alleged 
grounds  for  tbe  prior  attacbment  where  there  is 
no  irregularity  or  defect  wbicb  affects  tbe  Juris- 
diction of  the  court  to  issue  the  attachment  or 
tbe  sherifT  to  serve  it. 

A  Judgment  creditor  on  a  contest  for  the  pro- 
ceeds of  tbe  sale  of  attached  property  cannot  at- 
tack a  prior  attachment  for  mere  irregularities, 
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such  as  tbe  want  of  a  suflBcient  bond  or  tbe  issue  of 
the  attachment  for  more  than  tbe  amount  of  prop- 
erty which  tbe  oflBoer  is  entitled  to  take  under  the 
statute,  wben  the  debtor  is  not  objecting  to  the  at- 
tachment or  the  action.  Kincaid  v.  Neall,  8  Mc- 
Cord,  L.  124. 

So  it  was  held  in  Wigfall  v.  Byne,  1  Rich.  L.  412, 
that  the  failure  of  the  plaintilf  in  a  foreign  attach- 
ment to  give  a  bond  before  the  issue  of  the  writ  is^ 
a  mere  irregularity  which  cannot  be  taken  advan- 
tage of  by  a  Judgment  creditor  who  claims  tbe  pro- 
ceeds of  the  property  attached. 

On  a  motion  by  one  attaching  creditor  who  has 
obtained  Judgment  to  set  aside  a  prior  attachment 
on  which  Judgment  has  been  obtained,  followed  by 
an  execution  against  tbe  same  property,  the  court 
holds  tbat  the  only  question  is  as  to  the  JurisdictiOD 
in  tbe  first  action,  and  where  tbere  was  evidence 
on  which  the  court  was  authorized  to  issue  tbe  at- 
tachment it  is  valid  as  against  such  ao  attack  by 
a  subsequent  creditor.  Gere  v.  Gundlach,  57  Barb. 
18. 

On  a  contest  between  attachment  creditors  as  to 
the  proceeds  of  property  sold  under  execution 
after  obtaining  Judgment  on  tbe  attachment  the  ■ 
right  of  the  prior  attachment  creditor  cannot  be 
defeated  by  evidence  tbat  wben  his  Judgment  was 
taken  he  was  not  in  fact  a  creditor,  as  this  would 
be  to  impeach  the  Judgment.  Harrison  v.  Pender, 
Busbee,  L.  78.  67  Am.  Dec.  578. 

But  a  Judgment  in  an  attacbment  case  may  be 
set  aside  for  fraud  on  a  motion  by  a  Junior  attacb- 
ment creditor  who  claims  the  proceeds  of  tbe  at- 
tached property,  and  bas  also  obtained  Judgment. 
Smith  V.  Gettinger,  3  Ga.  140. 

It  is  not  the  purpose  of  this  note  to  consider 
questions  of  res  judicata;  therefore  no  attempt  is 
here  made  to  investigate  further  the  question  how 
far  the  fact  of  a  Judgment  in  an  attachment  case 
operates  to  preclude  the  further  questioning  of  the 
attachment,  or,  indeed,  to  inquire  bow  far  tbe  at- 
tachment bas  any  effect  after  the  case  has  passed 
into  Judgment;  and  in  what  sense  it  is  merged  in 
tbe  lien  of  a  Judgment  and  execution.  These  are  ^ 
questions  for  consideration  at  another  time. 

R.8. 
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hinder  or  delay  them  in  the  collection  of  their 
<Jebts."  The  affidavit  of  Leo  Frank,  as  agent  of 
H.  B.  Claflin  Co.,  upon  which  their  attach- 
ment was  issued,  states  "that  the  defendant  is  a 
nonresident  of  the  state  of  Arkansas,  and  that 
it  has  fraudulently  disposed  of  its  property,  with 
the  fraudulent  intent  to  hinder  and  delay  its 
creditors. "  It  appears  from  the  evidence  in  the 
•case  that  there  was  no  ground  for  the  attach- 
ment of  appellee.  Had  the  Holmes  Dry-Gtoods 
Company  interposed  a  defense  and  made  this 
proof,  the  attachment  would  doubtless  have 
been  discharged,  and  judgment  would  have 
gone  against  H.  B.  Claflin  Co.  as  to  the  debts 
Dot  due  when  the  suit  was  brought,  and  the  at- 
tachment by  H.  B.  Claflin  Co.  was  issued. 
Ctep  V.  Dawson,  2  Wash.  881.  Where  the  stat- 
ute provides  for  suit  upon  a  debt  not  due, 
upon  the  ground  that  the  defendant  has 
fraudulently  disposed  of  his  property,  with 
the  fraudulent  intent  to  hinder  or  delay  his 
creditors  (upon  which  ground  alone  an  attach- 
ment upon  a  debt  not  due  is  allowed  by  stat- 
ute in  this  state),  can  junior  attaching  credit- 
ors intervene,  and  show  by  pioof  that  there 
was  no  ground  for  the  attachment,  and  have 
the  senior  attachment  postponed  to  their  lien? 
Perhaps  most  of  the  cases  maintaining  the 
right  of  a  junior  attaching  creditors,  upon  their 
intervention,  to  have  a  senior  attachment  lien 
postponed,  when  the  senior  attachment  is  is- 
sued upon  a  debt  not  due,  have  been  deter- 
mined in  states  where  there  is  no  statute 
authorizing  attachments  for  a  debt  not  due. 
Most  of  the  cases  base  the  right  upon  the 
ground  of  constructive  fraud  by  the  senior  at- 
taching creditor,  in  obtaining  an  attachment 
upon  a  debt  not  due,  when  he  has  no  ground 
for  it,  and  the  attempting  to  secure  a  prior  lien 
and  preference  when  he  is  not  entitled  to  it. 
Some  say  only  that  the  prior  attachment  in 
such  case  is  void,  and  seem  to  place  it  upon 
the  ground  that  the  prior  attachment,  at  the 
time  it  is  issued,  is  not  authorized  by  law. 
We  think  tbat,  upon  reason  and  authority,  an 
attachment  issued  upon  a  debt  not  due  may  be 
avoided  by  a  junior  attaching  creditor,  and 
postponed  to  his  attachment  lien,  where  there 
Is  no  statute  authorizing  the  issuance  of  an  at- 
tachment for  a  debt  not  due;  and  it  seems  that 
there  ought  to  be  noTdifi'erence  where  the  stat- 
ute authorizes  the  attachment  for  a  debt  not 
due,  upon  particular  circumstances  or  condi- 
tions, which  are  alleged  as  grounds  for  the  at- 
tachment, but  which  in  fact  are  shown  to  be 
false.  It  is  only  where  such  circumstances  or 
conditions  exist  that  an  attachment  is  allowed 
by  law.  If  it  be  true  that  an  attachmen  t  issued 
upon  a  debt  not  due  can  be  avoided  or  post- 
poned at  the  instance  of  a  bona  flde  attachinsr 
creditor,  it  is  not  important,  in  the  opinion  of 
some  members  of  the  court,  whether  we  say  that 
the  reason  why  it  can  be  done  is  because  the 
senior  attachment  is  void,  as  against  the  junior, 
because  it  is  not  authorized  by  law,  or  because 
it  is  constructively  or  legally  fraudulent.  The 
same  end  is  reached,  by  whatever  name  we 
give  the  means  by  which  it  is  reached. 

But  a  majority  of  the  court  are  of  the  opinion 
that  the  suing  out  of  their  attachment  by  the 
appellee,  H.  B.  Claflin  Co.,  upon  the  ground 
that  the  Holmes  Dry-Goods  company  had 
fraudulently  disposed  of  its  property  with  the 
85  L.  R  A. 


fraudulent  intent  to  hinder  and  delay  its  cred- 
itors, when  there  was  proof  that  such  allega- 
tion was  in  fact  false,  and  that  there  was  no 
ground  for  the  attachment,  was  such  a  viola- 
tion of  the  law  as  amounted  to  a  constructive 
fraud,  as  against  the  junior  attaching  credit- 
ors, and  would,  if  permitted  to  stand,  give 
the  appellee  an  unfair,  inequitable,  and  unjust 
advantage  over  such  interveners,  to  which  they 
are  not  entitled.  By  reason  of  such  fraud  the 
appellee  must  be  postponed,  as  to  all  ite 
debts  not  due  when  its  attachment  was  sued 
out,  to  the  interveners,  in  the  distribution  of 
the  proceeds  of  the  attached  properly  in  the 
hands  of  the  sheriff,  and  it  is  so  ordered. 

The  decree  is  reversed,  and  the  cause  is  re- 
manded with  directions  to  enter  a  decree  for 
the  appellants,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Riddick,  J.,  dissents. 

Bunn*  Ch.  J. : 

It  was  held  by  this  court  in  Sannoner  v.  Jacolh 
son,  47  Ark.  81.  and  in  0 laser  v.  First  ^ai. 
Bank,  62  Ark.  171,  ante,  765,  that  a  junior  at- 
taching creditor  cannot  controvert  the  grounds 
of  an  attachment  of  a  senior  attaching  creditor. 
Upon  the  doctrine  thus  announced  in  these 
two  cases  especially,  and  many  cases,  doubt- 
less, decided  in  other  jurisdictions,  appellees 
base  their  contention  in  the  case  at  bar  mainly; 
that  is  to  say,  since  the  defendant  tie 
Holmes  Dry-Goods  Company  has  filed  no 
countervailing  affidavit,  and  otherwise  made 
no  defense,  judgment  on  their  affidavit  should 
go  as  a  matter  of  course,  the  same  not  being 
controverted  by  the  defendant,  and  no  one  else 
being  permitted  to  do  so.  I  concur  in  the  re- 
sult of  the  consideration  of  this  case  by  the 
court,  but  not  altogether  in  the  reason  of  the 
opinion.  This  is  a  case,  so  far  as  plaintiff's 
attachment  is  concerned,  of  an  attachment  on 
a  debt  the  most  of  which  was  not  due  when 
the  suit  was  instituted,  whereas  the  case  of 
Sannoner  v.  Jaeobson,  sfipra,  and  the  later  case 
of  Qlaser  v.  First  Nat,  Bank,  supra,  were 
cases  where  the  debts  were  both  overdue  at 
the  time  of  the  institution  of  those  suits  re- 
spectively, or  at  least  were  so  treated  in  the 
discussion  of  them.  One  of  the  reasons,  if  not 
the  most  potent  reason,  why  a  junior  attacher 
cannot  attack  the  grounds  of  the  attachment 
of  the  senior  attacher,  may  be  found  in  the 
history  of  our  attachment  laws,  and  the  various 
statutes  on  the  subject  Previous  to  the  adop- 
tion of  the  Code  of  Civil  Procedure  in  1868, 
we  had  never  had  any  statute  authorizing  an 
attachment  on  a  debt  not  due,  but  all  our  stat- 
utes on  the  subject  of  attachment  were  appli- 
cable only  to  cases  where  the  debts  were  due 
and  suable,  and  upon  which  ludgments  could 
be  rendered  in  the  absence  of  such  extraordi- 
nary provisions.  Until  the  passage  of  an  act 
approved  March  7,  1867,  which  was  embodied 
in  the  Code  of  1868  in  a  more  perfect  form,  an 
affidavit  in  attachment  had  never  been  tra- 
versable; but  in  all  cases  the  plaintiff  being 
entitled  to  judgments  on  his  debts  the  judg- 
ments in  attachment,  or  rather  the  order  sus- 
taining the  attachments,  went  as  a  matter  of 
course.  The  defendant  could  appear  and 
except  to  the  affidavit,  which  means  he  could 
show  its  noncompliance  with  the  statute,  or  its 
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informality.    Gould,  Dig.  chap.  17,  §  29.    He, 
of  course,  could  defend  by  answer  to  declara- 
tion.    Id.  §  24.    But  the  provision  of  the  Code 
DOW  in  force,  and  digested  as  ^  397,  Sand.  & 
H.  Dig.,  gives  the  defendant  the  rierht  to  file 
his  countervailing  affidavit,  and  when  be  has 
done  so  the  plaintiff's  affidavit  in  attachment 
is  to  be  considered  as  controverted,  and  issue 
joined.     But  this  is  a  privilege   accorded  to 
the  defendant  alone,  accord inj^  to  the  language 
of  the  statute.     Without  this  countervailing 
affidavit,  to  be  made  and  filed  only  by  the  de- 
fendant, as  stated,  the  procedure  in  respect  to 
the  attachment  continues  to  be  the  same  as  be- 
fore the  statute  authorizing  the  controversion 
of  the  grounds  of  attachment  by  the  defend- 
ant; and,  the  debt  being  proved  in  any  case, 
and  the  plaintiff  being  entitled  to  judgment 
thereon,  the  judgment  in  attachment  follows 
as  a  matter  of  course.     Hence  the  rule  that  a 
junior    attacher  cannot  attack   the   grounds 
•  of  the  senior  attachment.     This  being  a  case 
'  of  attachment  before  debt  due,  the  first  ques- 
tion made  by  the  contention   of  the  parties  is 
whether  or  not  the  rule  referred  to  as  pertain- 
ing in  cases  where  the  debts  are  overdue  per- 
tains also  in  cases  where  the  debts  are  not  yet 
due  when  the  suits  are  instituted.     Our  statu- 
tory provisions  governing  proceedings  in  ordi- 
nary attachments — that  is,  attachments  upon 
debts  already  due — manifestly  contemplate  a 
complaint  and  an  affidavit  for  the  order  of  at- 
tachment in  separate  instruments  or  papers,  for 
the  language  is:  "The  plaintiff  in  a  civil  action 
may,  at  or  after  the  commencement  thereof, 
have  an  attachment  against  the  property  of  the 
defendant,  in  the  cases  and  upon  the  grounds 
hereinafter  stated.'*    Sand.  &  H.  Dig.  §  325. 
Since  the  affidavit  may  be  made  by  the  plain- 
tiff himself  or  by  some  (any)  one  else  for  him  at 
any  time  after  tne  complaint  has  been  filed,  it 
follows  that  the  complaint  and  affidavit  are 
separate  papers  in  that  case,  and  of  course  at 
least  may  be  when  both  are  filed  at  the  same 
time;  and,  moreover,  while  the  verification  of 
the  complaint  must  be  bv  the  plaintiff,  bis  at- 
torney or  agent,  the  afedavii  in  attachment 
may  be  made  by  any  person  for  the  plaintiff, 
hence  the  two— the  complaint  and  the  affidavit 
— are  usually  two  separate  papers  in  the  mean- 
ing of  the  statute.     See  Id.  ^§  326,  5744.  5745. 
I  have  not  overlooked  the  fact  that  in  two 
'  cases,  at  least,  this  court  has  held  that  an  affi- 
davit in  ordinary  attachment,  when  it  contains 
all  the  essential  ingredients  of  a  complaint, 
may  serve  as  both.     See  Sannoner  v.  Jacobwn, 
47  Ark.  31;  Lehman  v.  Lowman,  50  Ark.  444 
But  while  this,  by  the  authority  of  those  de- 
cisions, is  allowable,  it  is,  in  my  opinion,  a 
rule  of  very    doubtful  propriety,    because  it 
tends  \o  confuse  things,  for  in  such  case  a  fail- 
ure of  defendant  to  answer  would  justify  a 
judgment  in  attachment,   while  such  failure 
mi^^ht  not  justify  or  authorize  a  judgment  on 
the    complaint.     However   that  may    be,   or 
should  be,  no  such  rule  is  allowable  in  cases  of 
attachment  on  debts  before  they  are  due.     In 
these  last  cases  there  can  be  no  separate  affi- 
davit for  the  attachment,  for  the  language  of 
the  statute  is:     '*In  an  action  brought  by  a 
creditor  against  his  debtor,  the  plaintiff  may, 
before  his  claim  is  due,  have  an  attachment 
against  the  property  of  the  debtor  where,"  etc. 


Sand.  «fe  H.  Dig.  §  377.  "The  attachment  au- 
thorized by  the  last  section  (377)  may  be 
granted  by  the  court  in  which  the  action  is 
brought,  or  the  clerk  or  judge  thereof,  or  any 
circuit  judge  in  vacation,  where  the  complaint, 
verified  by  oath  of  the  plaintiff,  his  agent  or 
attorney,  shows  any  of  the  grounds  for  attach- 
ment enumerated  in  that  section,  and  the  na- 
ture and  amount  of  plaintiff's  claim,  and  when 
the  same  will  become  due."  Id.  §  378.  Thus 
the  grounds  for  attachment  become  in  such 
cases  part  and  parcel  of  the  complaint,  serving 
as  so  many  material  allegations  thereof;  and, 
further,  in  order  that  the  court  may  not  be 
misled  into  rendering  a  judgment  as  if  on 
debts  due,  the  time  when  the  debt  will  become 
due  is  an  essential  element  or  allegation  in  the 
complaint,  not  to  be  substituted  by  the  state- 
ments contained  in  the  exhibits  to  the  com- 
plaint, for  exhibits  are  generally  no  part  of  the 
pleadings,  and  are  only  referred  to  by  the  court 
to  verify  the  pleadings.  (Jnless  the  complaint 
contains  the  statutory  averments,  of  course 
judgment  for  a  debt  not  due  is  not  authorized, 
for  the  evidence  of  debt  sued  on  is  the  note, 
which  is  not  due;  and  since  the  grounds  for 
attachment  become  material  allegations  in 
the  complaint  before  the  court  can  pronounce 
judgment,  these  allegations,  as  so  many  essen- 
tial facts,  must  be  proved  on  failure  of  the  de- 
fendant to  answer  (see  Id.  §  5868),  although,  if 
the  defendant  had  answered,  and  failed  to  join 
issue  on  some  of  the  allegations  of  the  com- 
plaint, these  win  be  taken  as  true,  and  judg- 
ment will  be  rendered  thereon  at  any  time  after 
such  partial  answer  is  filed  (see  Id.  §§  5761, 
5864).  So  it  matters  not,  then,  whether  a  junior 
attacher  is  permitted  to  controvert  the  grounds 
of  attachment  or  not.  The  court  must  take 
the  proof  as  to  the  truth  of  same  before  tak- 
ing judgment  by  default,  because  these 
grounds  are  allegations  of  fact  constituting 
part  of  the  complaint  or  cause  of  action,— the 
basis  of  the  lien,  which  is  always  the  subject 
of  controversy.  The  difference  in  the  manner 
of  formulating  the  pleadings  in  the  case  of 
debt  due  and  that  of  one  not  due  is  significant, 
and  I  do  not  think  can  be  disregarded,  if  we 
would  understand  precisely  what  to  do  in  or- 
der to  obtain  judgment  upon  our  pleadings. 
In  those  jurisdictions  where  there  are  no  statu- 
tory provisions  for  attachment  on  debt  not  yet 
due,  every  effort  knowingly  made  to  obtain 
judgment  in  suits  brought  before  the  debts  are 
due  is  necessarily  fraudulent, — an  imposition 
upon  the  court,  and  therefore  in  fraud  of  the 
rights  of  adverse  litigants; — but  in  jurisdictions 
where  such  provisions  are  made  I  do  not  think 
the  institution  of  such  suits,  and  relying  solely 
upon  the  defendant's  failure  to  answer  and 
judgments  by  default,  are  necessarily  fraudu- 
lent, either  actually  or  constructively.  Such 
efforts  may,  however,  amount  to  actual  fraud, 
for  they  may  be  efforts  to  deceive  and  mislead 
the  court.  But  an  honest  conviction  that  no 
proof  of  an  alleged  fact,  except  the  allegation, 
is  controverted  by  affidavit,  as  in  the  present 
case,  in  my  opinion  is  never  fraudulent,  but  in- 
volves a  right  to  litigate  and  try  the  question, 
which  ought  never  to  be  denied  expressly  or  by 
implication.  If  one's  honest  theory  prove  false 
or  erroneous,  the  consequence  of  failure  is  all 
the  burden  that  ought  to  fall  on  him.    In  fine 
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"constructive  fraud"  is  a  phrase  that  I  think 
should  have  a  very  narrow  and  exceedingly 
circumscribed  meaning. 

Wood,  J.: 

The  attachment  was  incident  to  and  dcr 
pendent  upon  the  right  to  sue  and  have  judg- 
ment for  the  debt.  Caruth  Byrnes  Hardware 
Co,  V.  Deere.  53  Ark.  140.  7  L.  R.  A.  405; 
Sand.  &  H.  Dig.  §  825.  As  to  the  debU  not 
due,  no  such  right  existed;  for  the  complaint 
does  not  show,  any  of  the  grounds  of  attach- 
ment for  debt  not  due  prescribed  by  §  877, 
Sand.  &  H.  Dig.  Under  §  878,  Id.,  this  is  ex- 
pressly required.  Judgment  by  default  could 
not  be  had  upon  a  complaint  binding  ap- 
pellants. These  are  not  matters  of  mere  ir- 
regularity or  informality, — matters  pertaining 


to  [the  grounds  of  attachment,  which  the  at- 
tachment debtor  alone  can  question.  They  go- 
to the  basis  of  the  action  itself,  showing  the 
invalidity  of  the  attachment,  and  destroying 
the  foundation  of  the  lien.  Caruth- Byrna 
Hardware  Co.  v.  Deere,  sttpra.  As  the  com- 
plaint shows  thdt  the  debts  are  not  due,  and 
neither  the  complaint  nor  the  proof  shows  any 
of  the  conditions  upon  which  a  judgment  for 
a  debt  not  due  can  be  predicated,  it  follows- 
that  the  judgment  in  this  case  sustaining  the 
attachment  and  fixing  a  lien  in  favor  of  ap- 
pellees as  against  appellants,  who  have  a  judg- 
ment and  a  lien  by  attachment  for  debts  past 
due,  is  without  authority  of  law,  and  void. 

Rehearing  denied  January  28,  1897. 
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*t.   The   indorsement  of  the    maker's 
name  on  the  back  of  a  promissory  note 

payable  to  his  order,  and  Its  delivery  in  that  form 
to  another  for  value,  are  essential  parts  of  the  ex- 
ecution of  the  DOte,  which  then  becomes,  in  ie^al 
effect,  payable  to  the  holder  or  bearer;  but  the 
maker  does  not  thereby  become  an  Jndorser  in 
the  leflral  sense  of  the  term,  nor  contract  any  lia- 
bility but  that  of  a  maker. 
8.  The  undertaking^  of  a  third  person 
who  places  his  name  in  blank  on  the 
back  of  such  a  note  before  or  at  the  time  it 
is  so  delivered  by  the  maker  rests  upon  the  oon- 
sideration  which  supports  the  note  in  the  hands 
of  the  holder,  and  prima  facie  is  that  of  a  surety 
of  the  maker  for  the  payment  of  the  note;  and 
he  will  be  held  accordingly,  unless  he  can  show 
a  different  understandinif  or  affreemeot  between 
the  parties,  which  it  is  competent  for  him  to  do. 

(January  88, 1897.) 

ERROR  to  the  Superior  Court  of  Cincinnati 
to  review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  enforce  his  alleged 
liability  on  a  promissory  note.    Reversed. 

Statement  bv  Williams,  Ch.  J. : 
The  original  action  was  brought  by  Emma 
V.  Ewan  against  George  W.  Cox  and  the 
Brooks- Waterfield  Company,  in  the  superior 
court  of  Cincinnati,  in  which  she  filed  the  fol- 
lowing petition: 

The  defendants,  Qeorge  W.   Cox  and  the 
Brooks- Waterfield  Company,  which  is  a  corpo- 

^Headnotes  by  the  Ck)URT. 


I  ration  under  the  laws  of  the  state  of  Kentucky, 
are  indebted  to  plaintiff  on  a  promissory  note, 
of  which  the  following  is  a  copy,  with  all  the 
credits  and  indorsements  thereon: 

13,500.  Cincinnati,  O.,  Jan.  25,  1889 

On  or  before  May  1st,  1889,  after  date,  I  prom^ 
ise  to  pay  to  the  order  of  myself  thirty -five 
hundred  dollars,  at  the  office  of  the  Globe  To- 
bacco Warehouse.  Value  received,  with  inter- 
est from  date  until  paid;  interest  payable 
every  80  days.    Geo.  W.  Cox. 

On  the  back  thereof: 

George  W.  Cox.  The  Brooks- Waterfield 
Co.,  L.  H.  Brooks,  President. 

$700.00.  May  17th,  1889.  Received  on 
the  within  note  the  sum  of  seven  hundred 
dollars. 

$500.00.  Sept  17th.  1889.  Received  on  the 
within  note  five  hundred  dollars. 

$300.00.  Dec.  21st,  1889.  Received  three 
hundred  dollars  on  the  within  note. 

Plaintiff  says  that  the  name  of  the  Brooks- 
Waterfield  Company  was  so  signed  on  the  back 
of  said  note  at  the  time  of  its  execution  by  said 
George  W.  Cox,  and  said  note  was  delivered  to 
her  at  the  date  thereof  by  said  (Jeorge  W.  Cox, 
for  a  valuable  consideration;  the  name  of  the 
Brooks- Waterfield  Company  then  bein|?  tbeie- 
on.  There  is  due  plaintiff  from  defendants  on 
such  note  the  sum  of  twenty-one  hundred  and 
sixty -one  and  twenty-five  hundredths  doUan, 
with  interest  thereon  from  the  21st  dav  of  De- 
cember, 1889,  for  which  she  prays  Jadgmeot. 

Judgment  was  rendered  against  Cox  on  de- 
fault, leaving  the  action  to  proceed  against  the 
company,  which  answered  as  follows:  '"Now 
comes  the  defendant  the  Brooks- Waterfield 
Company,  and,  for  answer  to  the  petition,  ad- 
mits that  it  is  a  corporation  under  the  laws  of 


Note. —The  above  case   involves  the  peculiar 
feature  Of  an  indorsement  by  a  maker  of  his  own 
note  payable  to  his  own  order. 
85  L.  K.  A. 


As  to  the  Uabillty  of  a  stranger  who  indorses 
commercial  paper  before  delivery,  see  FuUerton  r.. 
Hill  (Kan.)  18  L.  R.  A.  88,  and  note. 
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the  Btate  of  Kentucky;  but  it  denies  that  it 
was  a  joint  maker  with  George  W.  Cox  of  the 
note  set  forth  in  the  petition,  and  alleges  that 
it  distinctly  assumed  the  position  of  fndorser 
upon  said  note.  It  denies  that  its  name  was 
upon  the  back  of  said  note  at  the  time  of  its 
execution  by  said  Cox.  It  does  not  know  the 
correctness  of  the  statements  of  said  petition  as 
to  indorsements  on  said  note,  and  denies  the 
same  for  want  of  knowledge,  and  denies  all 
otber  allegations  in  the  i)etition  not  herein  ex- 
pressly admitted.  This  defendant  denies  that 
it  received  any  notice  of  the  maturity  and  non- 
payment of  said  note.  Wherefore  this  de- 
fendant prays  to  be  hence  dismissed,  with  its 
costs  in  this  behalf  expended." 

A  reply  was  filed,  which  avers  that  the  com- 
pany was  a  joint  maker  of  the  note,  and  denies 
it  assumed  the  position  of  indorser. 

On  the  trial  of  the  issues,  the  plaintiff  put  in 
evidence  the  note,  with  the  indorsements 
thereon,  which  are  correctly  copied  in  the  pe- 
tition, and  testified  in  her  own  behalf  to  the 
following  facts,  namely:  That  she  purchased 
and  received  the  note  from  Cox  on  the  day  of 
its  date,  and  either  paid  him  its  face  value  in 
money,  or  received  it  for  that  amount  in  pay- 
ment of  a  previous  note  then  held  by  her 
against  Cox,  which  had  been  given  for  money 
she  had  loaned  him ;  that  Qxe  name  of  the 
Brooks- Waterfield  Companv  was  indorsed  on 
the  back  of  the  note  when  she  received  it;  and 
that  she  bad  no  conversation  with  any  repre- 
sentative of  the  company,  nor  with  Cox.  con- 
cerning the  company's  signature,  or  the  agree- 
ment under  which  it  was  placed  on  the  back 
of  the  note;  and,  further,  that  the  credit  of 
$500  indorsed  on  the  note,  as  shown  by  the 
petition,  was  paid  by  the  check  of  the  com- 
pany, made  payable  to  her.  The  plaintifFcrave 
no  further  evidence.  The  defendant  offered 
none,  but  moved  for  judgment  in  its  favor 
upon  the  plaintiff's  evidence;  whereupon,  as 
the  record  shows,  the  cause  was  reserved  to  the 
general  term  for  decision  on  the  motion,  where 
the  motion  was  sustained,  and  judgment  ren- 
dered for  the  defendant.  To  reverse  that 
judgment  the  case  is  brought  here  on  error. 

^«Mr«.  Richards  A  Richards,  Thomas 
McDoun^llt  and  Willis  M.  Kempert  for 

plaintiff  in  error: 

The  circumstances  of  placing  a  name  on  the 
back  of  a  note,  and  the  actual  contract,  may 
always  be  shown,  and  if  the  name  was  so 
placed  before  delivery  to  the  payee,  the  party 
IS  a  joint  maker. 

Farr  v.  Ricker,  46  Ohio  St.  265,  268;  Bobin- 
son  V.  AbeU,  17  Ohio  St.  86. 

In  the  case  of  Castle  v.  Rieklj/,  44  Ohio  St. 
400.  495,  58  Am.  Rep.  889,  the  court  draws  a 
distinction  between  a  guarantor  and  an  in- 
dorser. and  defines  what  is  necessary  to  consti- 
tute a  technical  indorser. 

The  defendant  in  error  was  not  actually  or 
technically  an  indorser. 

The  Brooks- Waterfield  Company  is  a  joint 
maker  on  this  paper. 

The  writing  of  the  maker's  name  upon  the 
back  of  the  note  is  not  for  the  purpose  of  trans- 
ferring the  title,  but  is  a  part  of  the  execution 
of  the  note.     His  name  was  put  there  because 

there  was  no  place  else  to  put  It.  

85  L.  R.  A. 


Dan.  Neg.  Inst.  §  180.  note  4. 

This  being  true,  the  Brooks- Waterfield  Com- 
pany are  not  therefore  in  the  position  of  a  tech- 
nicid  indorser,  but  they  are  strangers  to  the 
paper,  occupying  the  position  of  the  "anoma- 
lous indorser." 

Even  if  it  were  true  that  the  defendant  hi 
error  is  a  technical  indorser,  it  waived  its  rights 
as  such  by  a  part  payment  after  maturity. 

2  Dan.  Keg.  Inst,  g  1165;  Story,  Prom. 
Notes,  §  886;  Chitty,  Bills,  pp.  564. 565;  Sherer 
V.  Easton  Bank,  88  Pa.  184;  Bank  of  United 
States  V.  Lyman,  20  Vt.  667;  Vaughan  v.  Ful- 
ler, 2  Strange,  1246;  Horford  v.  Wilson,  1  Taunt. 
12;  Earvef/  v.  Troupe,  28  Miss.  588;  Curtiss  v. 
Martin,  20  111.  557;  Boyd  v.  Bank  of  Toledo,  82 
Ohio  St.  526.  80  Am.  Rep.  624;  Lane  v.  Stew- 
art,  20  Me.  98;  Hudson  v.  Wolcott,  89  Ohio  St. 
618;  City  Nat  Bank  v.  Clinton  County  Nat, 
Bank,  49  Ohio  St.  851. 

Messrs.  Ramsey,  Maxwell*  Sa  RamsejTf 
for  defendant  in  error: 

One  who  puts  his  name,  before  delivery,  on 
the  back  of  a  promissory  note  payable  to  the 
maker  or  order,  and  indorsed  by  the  maker,  is 
an  indorser,  and  not  a  joint  maker:  and  his 
liability  cannot  be  varied  by  parol  evidence. 

Bigdow  v.  Colton,  18  Gray,  809,  74  Am. 
Dec.  688;  Dubois  v.  Mason,  127  Mass.  87,  84 
Am.  Rep.  885;  First  Nat.  Bank  v.  Payne,  111 
Mo.  291;  Chicago  Trust  &  Sav.  Bank  v.  Nord- 
gren,  157  111.  668;  Hately  v.  Pike,  162  RL  241; 
Thacher  v.  Stevens,  46  Conn.  561,  88  Am.  Rep. 
89;  Armstrong  v.  Harshman,  61  Ind.  52,  28 
Am.  Rep.  665;  Oreusd  v.  Hubbard,  51  Mich. 
95,  47  Am.  Rep.  549. 

If  the  note  be  payable  to  bearer  either  in 
terms  or  becomes  so  in  effect  by  being  made 
payable  to  the  maker's  order,  and  then  being 
indorsed  by  him,  in  either  case  the  party  who 
places  his  name  on  the  back  of  it  will  be 
deemed  an  indorser  only. 

1  Dan.  Neg.  Inst.  §  707a. 

The  case  at  bar  is  not  that  of  an  anomalous 
indorser,  but  of  an  indorser  whose  name  takes 
a  regular  place  on  the  back  of  the  paper,  un- 
der that  of  the  payee. 

Bigelouj  v.  Colton,  13  Gray,  810, 74  Am.  Dec. 
688. 

WilliamSf  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  allegations  of  the  answer,  that  the 
Brooks- Waterfield  Company,  by  signing  its 
name  on  the  back  of  the  note,  assumed  the  po- 
sition of  an  indorser,  is  an  admission  of  the  due 
execution  of  the  note,  and  of  the  genuineness 
of  the  company's  signature  thereon;  but  the 
nature  of  the  obligation  the  company  thus  con- 
tracted must  be  determined  from  the  facts  at- 
tendinfiT  the  transaction,  which,  as  shown  by 
the  record,  are  substantially  that  the  name  of 
the  company  was  signed  on  the  back  of  the 
note  when  it  was  delivered  to  the  plaintiff,  and 
it  was  purchased  and  received  by  her  from  the 
maker  on  the  day  of  its  date,  without  informa- 
tion of  any  agreement  concerning  the  com- 
pany's obligation,  otber  than  that  derived  from 
the  note  itself.  The  note,  being  payable  to  the 
order  of  the  maker,  was  incomplete  in  its  exe- 
cution until  indorsed  by  him,  and  delivered  to 
another  for  value;  and  it  was  so  indorsed  when 
received  by  the  plaintiff,  who  paid  to   the 
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maker  its  full  value.  Tbe  execution  of  the 
DOte  being  thus  completed,  it  then,  for  the  first 
time,  became  a  valid  obligation,  and,  in  legal 
effect,  was  payable  to  the  plaintiff  or  bearer. 
At  that  time  it  bore  the  signature  of  the  com- 
pany written  on  its  back.  There  is  here  no 
room  for  any  inference  that  the  note  had  been 
previously  transferred  by  the  maker  to  the 
company*,  and  thereafter  indorsed  by  it,  in  or- 
der to  transfer  the  title.  If  the  company  had 
thus  become  the  indorsee,  the  note,  in  due 
course  of  business,  could  only  have  found  its 
way  back  into  the  hands  of  the  maker  upon  its 
surrender  on  payment  or  other  satisfactory 
discbarge;  and  its  indorsement  by  the  com- 
pany on  such  surrender  would  be  so  entirely 
out  of  the  usual  course  of  business  as  to  raise  a 
presumption  against  it.  The  note  being  found 
m  the  hands  of  Cox  on  the  day  of  its  date,  with 
the  company's  name  indorsed  upon  it,  is  incon- 
sistent with  the  theory  that  it  had  been  indorsed 
and  transferred  to  the  company  as  the  owner 
of  the  note,  or  that  it  had  been  taken  up  by 
payment.  A  more  reasonable  inference  would 
be,  that  the  note  was  then  in  the  maker's  hands, 
with  authority  from  the  company  to  negotiate 
it  for  bis  accommodation.  "If  a  holder  pro- 
duces a  note  having  a  blank  indorsement  of 
one  not  the  payee,  the  presumption  is  that  it 
was  made  at  the  inception  of  the  instrument." 
Good  V.  Martin,  95  C.  8.  90. 24  L.  ed.  341.  So 
that,  upon  presentation  of  this  note  to  the 
plaintiff,  she  was  authorized  to  deal  with  it  as 
belonging  to  Cox,  with  the  signature  of  the 
company  indorsed  thereon  at  the  time  of  its 
execution,  in  order  to  give  it  credit,  and  aid  in 
its  negotiation;  she  not  having  been  informed 
of  any  different  agreement  or  understanding 
between  the  parties. 

Precisely  what  is  the  nature  of  the  legal  ob- 
ligation contracted  by  a  stranger  who  indorses 
his  name  in  blank  on  the  back  of  a  negotiable 
promissory  note  before  or  at  the  time  it  takes 
effect  is  a  question  upon  which  the  courts  have 
widely  differed;  some  holding  that  his  obliga- 
tion is  that  of  a  second  indorser;  others  have 
held  him  liable  as  a  guarantor;  and  still  others 
as  a  maker  with  the  rights  of  a  surety.  The 
rule  established  in  this  state  is  that,  when  the 
name  of  such  third  party  appears  upon  the 
note  at  the  time  it  takes  effect,  his  undertaking 
rests  upon  the  consideration  which  supports 
the  note;  and  the  presumption  is  he  Intended 
to  be  liable  as  a  surety  for  its  pavment,  and  is 
held  accordingly,  unless  he  can  show  that  there 
was  a  different  agreement  or  understanding  be- 
tween the  parties,  which  it  is  competent  for 
him  to  do.     Bright  v.  Carpenter,  9  Ohio.  139, 

84  Am.  Dec.  482;  Champion  v.  Griffith,  18 
Ohio,  228;  Eobinson  v.  Abell,  17  Ohio,  86; 
Seymour  v.  Leyvian,  10  Ohio  St.  284;  Seymour 
V.  Mickey,  15  Ohio  St.  515;  Caetle  v.  Richly, 
44  Ohio  St.  490.  58  Am.  Rep.  889.  And  it  is 
said  in  Randolph,  Com.  Paper,  §  881, that  *'the 
view  which  finds  most  support  is  probably  that 
which  holds  the  indorsement  of  a  negotiable 
note  by  a  stranger  before  or  at  the  time  of  its 
delivery  to  the  payee  to  be  prima  facie  an  origi- 
nal undertaking  as  joint  maker  with  an  im- 
plied liability  as  such  to  the  payee  and  all 
holders  for  value."  The  present  case  must  be 
governed  by  this  rule,  unless  it  is  rendered 
inapplicable  by  the  fact  that  the  note  in  suit  is 
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payable  to  the  order  of  the  maker,  and  hi? 
name  appears  indorsed  thereon  above  that  of 
the  defendant  in  error.     There  are  cases  in 
which  that  distinction  is  made.     Bigdow  v. 
Colton,  18  Gray,  809,  74  Am.  Dec.  688;  DnhoU 
V.  Mason,  127  Mass.  87, 84  Am.  Rep.  885;  Firnt 
Nat.   Bank  v.  Payne,   111   Mo.   291;  Chicago 
Trust  dk  Sav,  Bank  v.  Nordgren,  157  111.  663. 
These  decisions  are  placed  upon  the  grounds 
that  the  liability  of  the  parties  whose  names 
appear  on  the  back  of  a  negotiable  note  is  con- 
clusively determined  by  the  position   of  the 
signatures  with  reference  to  those  of  the  other 
parties  when  the  note  takes  effect,  and  that,  as 
a  note  payable  to  the  maker's  order  cannot 
take  effect  until  indorsed  by  him,  a  third  per- 
son, in  placing  his  name  on  the  back  of  the 
note  previous  to  its  indorsement  by  the  maker, 
intends  to  become  liable  only  as  a  second  in- 
dorser.   He  understands  that  to  be  the  nature 
of  his  liability , it  is  said.and  a  different  intention 
or  agreement  cannot  be  shown  by  parol  proof. 
In  one  of  the  csaes  (Chicago  Trust  db  8ar.  Bank 
V.  Nordgren,  supra)  the  reason  of  the  decision 
is  stated  as  follows:     "Inasmuch  as  the  note 
can  never  have  any  validity  until  the  name  of 
the  payee  appears  upon  it  as  an  indorser,  the 
person  writing  his  name  in  blank  upon  the  note 
understands  that,  when  the  note  takes  effect, 
his  name  will  appear  upon  it  as  a  second  in- 
dorser, and  it  is  reasonable  to  conclude  that 
such  was  the  position  which  he  intended  to 
occupy." 

The  real  foundation  on  which  these  decisions 
appear  to  rest  is  that  the  maker,  by  placing  his 
name  on  the  back  of  the  note  to  give  it  effect, 
becomes  the  first  indorser,  and  the  third  per- 
son who  places  his  signature  on  it,  though  done 
before  that  of  the  maker  is  indorsed  on  it,  con- 
tracts the  obligation  of  a  second  indorser.  It 
is  undoubtedly  true  that  such  a  note  is  with- 
out any  validity  so  long  as  it  remains  in  the 
hands  of  the  maker,  and  its  indorsement  and 
transfer  by  him  to  a  holder  for  value  are 
necessary  to  give  it  obligatory  effect.  But  it  is 
equally  true  that  by  indorsing  his  name  on  the 
back  of  the  note,  and  delivering  it  in  that  form 
to  the  holder,  the  maker  does  not  become  an 
indorser,  in  the  commercial  acceptation  of  that 
term.  He  is,  nevertheless,  the  maker  of  the 
note,  his  signature  on  its  back  being  an  essen- 
tial part  of  its  execution,  and  his  liability  is 
that  of  a  maker  only.  He  does  not  thereby 
enter  into  the  contract  of  an  indorser,  which  ia 
to  pay  the  note  if  the  maker,  upon  demand, 
fail  to  do  so  at  maturity,  and  due  notice  thereof 
be  given.  It  would  be  a  useless  ceremony,  if 
not  a  palpable  absurdity,  to  require  the  holder 
to  make  demand  of  the  maker,  and  give  him 
notice  of  his  own  default  in  order  to  charge 
him  with  the  payment  of  the  note.  He  is  liable 
as  a  maker,  without  demand  and  notice,  and 
sustains  no  other  legal  relation  to  the  paper 
which,  it  must  be  presumed,  is  within  the 
knowledge  of  third  persons  who  place  their 
names  on  the  note  while  in  the  maker^s  hands. 
It  is  no  less  true  that  such  third  person,  who$e 
name  appears  on  the  back  of  a  note  of  that 
kind  before  or  at  the  time  its  execution  is  com- 
pleted by  the  indorsement  of  the  maker's  name 
thereon,  is  not  an  indorser,  in  the  proper  and 
legal  sense  of  the  term.  There  is  a  popular 
sense  in  which  the  term  is  used,  that  is  suffi- 
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ciently  comprehensive  to  include  any  person 
who  lends  his  name  in  any  form  to  another  on 
commercial  paper.  But  courts  do  not  use  it  in 
that  sense.  In  its  well-understood  legal  and 
commercial  meaning,  the  indorsement  of  a 
note  in  blank  amounts  to  a  contract  on  the  part 
of  the  indorser,  with  and  in  favor  of  the  in- 
dorsee and  every  subsequent  holder  to  whom 
the  note  is  transferred,  that  the  Indorser  had 
a  goo<l  title  to  the  instrument  at  the  time  of 
its  indorsement,  and  was  competent  to  trans- 
fer that  title,  which  he  undertook  to  do  by  the 
indorsement  and  delivery  of  the  instrument  to 
his  indorsee;  so  that,  to  give  rise  to  the  contract 
and  relation  of  an  indorser,  it  is  necessary  that 
he  should  have  been  the  payee  or  indorsee  of 
the  paper.  Beekwith  v.  Angell,  6  Conn.  317; 
Story,  Prom.  Notes,  §  135.  Hence  neither  the 
indorsement  of  the  maker's  dame  on  the  back 
of  a  note  payable  to  his  order  to  complete  its 
execution,  nor  that  of  a  third  person  in  blank 
before  or  at  the  time  of  its  execution  and  deliv- 
ery, constitutes  a  regular  indorsement  of  com^ 
mercial  paper,  nor  creates  the  contract  arising 
from  a  regular  indorsement  in  blank,  the  terms 
of  which  are  distinctly  defined  by  law,  and  are 
therefore  not  subject  to  be  varied  by  parol. 
The  indorsement  of  the  third  person  in  such 
case  belongs  to  that  class  known  as  irregular  or 
anomalous  indorsements,  whose  oblip^ation  de- 
pends upon  the  agreement  of  the  parties:  and 
being  ambiguous  in  that  respect,  parol  evidence 
becomes  admissible  to  show  the  terms  of  the 
agreement  as  actually  made  by  the  parlies,  or 
other  facts  showing  their  intention  at  the  time. 
The  assumption  that  a  stran/2:er  who  places 
his  name  in  blank  on  the  back  of  a  negotiable 
note,  payable  to  the  order  of  the  maker,  intends 
to  contract  as  a  second  indorser.  is  based  upon 
the  consideration  that  he  knows  the  note  cannot 
become  effectual  without  the  indorsement 
thereon  of  the  maker's  name.  But  he  must  also 
know  the  latter  does  not  become  the  tirst  in- 
dorser, nor  contract  the  liability  of  an  indorser 
at  all,  and  that  his  own  signature  placed  on 
the  note  before  or  at  the  time  of  its  delivery 
creates  no  such  contract;  and,  since  he  does 
not  thereby  contract  the  liability  of  a  regular 
indorser,  the  presumption  that  he  did  not  in- 
tend to  do  so  would  be  quite  as  reasonable 
and  legitimate  as  that  he  intended  to  do 
what  he  knew  his'  act  would  not  accomplish. 
It  is  not  doubted  that  such  third  person  may, 
by  proper  stipulation,  prescribe  the  extent 
(>f  the  liability  he  intends  to  incur  by  his  in- 
dorsement, and  make  it  that  of  a  second  in- 
dorser. or  whatever  else  he  chooses;  but,  in  the 
absence  of  such  stipulations,  the  nature  of  his 
undertaking,  like  that  of  other  irregular  indors- 
ers,  must  be  determined  from  the  circum- 
stances of  the  case.  That  neither  the  order  in 
which  the  names  appear  on  the  back  of  the  pa- 
per, nor  the  order  in  point  of  time  in  which 
they  were  placed  there,  is  conclusive  of  the  re- 
lation of  the  parties  to  the  paper,  or  to  each 
other,  or  the  liability  incurred  where  the  paper 
is  for  the  accommodation  of  the  maker,  was 
held  in  the  early  case  of  Douglas  v.  Waddle,  1 
Ohio,  413,  and  in  the  late  case  of  Castle  v. 
Rickly,  44  Ohio  St.  490,  58  Am.  Rep.  889.  In 
the  first  case,  a  note  drawn  by  Barnes,  payable 
to  the  order  of  Waddle,  was  indorsed  by  Wad- 
dle, and  afterwards  by  Douglas,  and  then  dis- 
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counted  for  the  maker's  benefit.  Douglas  paid 
half  of  the  note  after  maturity,  and  sued 
Waddle  for  reimbursement,  claiming  that,  as 
second  indorser,  he  had  recourse  on  Waddle, 
the  first  indorser,  and  that  parol  evidence  was 
inadmissible  to  show  any  different  relation  be- 
tween the  parties.  But  the  court  sustained 
Waddle  in  his  claim  that,  as  the  indorsements 
were  made  before  the  discount  of  the  paper, 
to  give  it  credit,  for  the  maker's  accommoda- 
tion, the  obligation  of  Waddle  and  Douglas 
was  that  of  cosureties  for  the  maker,  and 
therefore  Douglas,  having  paid  no  more  than 
his  share  of  the  debt,  was  not  entitled  to  re- 
cover against  Waddle.  The  court  says  that 
when  a  note  is  indorsed  and  transferred  by  a 
payee,  the  indorsement  is  an  actual  contract 
between  the  indorser  and  indorsee  of  the  note, 
that  the  latter  received  it  for  a  consideration 
paid,  and  therefore  the  indorsement,  like  the 
making,  is  evidence  of  a  debt  due  from  the 
indorser  to  the  indorsee,  and  the  former  is 
bound  to  pay  if  the  maker,  upon  demand,  fails 
to  do  so,  and  the  requisite  notice  is  given  the 
indorser.  But  when  the  transaction  between 
the  parties  is  different,  when  it  is  a  mere  ac- 
commodation transaction,  neither  the  reason 
of  the  rule  nor  the  justice  of  the  case  admits 
of  its  application.  And  the  court  further  sa;^s 
that  "Douglas  knew  that  Waddle  did  not,  in 
fact,  own  the  note,  but  had  indorsed  it  for  the 
accommodation  of  Barnes,  as  a  surety.  He 
knew  that  he  himself  indorsed  it  for  the  same 
purpose,  and  not  as  owner;  it  was  intended  to 
pay  a  debt  due  from  Barnes,  who,  and  not 
Waddle,  was  the  person  to  be  benefited.  Doug- 
las himself  never  had  a  beneficial  interest  in 
the  note,  and  the  money  paid  by  him  was  paid 
for  Barnes." 

So.  it  may  be  said  in  this  case,  the  defendant 
in  error  must  have  known  when  is  placed  its 
name  on  the  back  of  the  note  in  suit,  while  in 
the  hands  of  Cox,  that  its  indorsement  by  him 
could  have  no  other  effect  than  to  complete  its 
execution,  and  that  he  would  not  thereby  be- 
come a  regular  indorser  of  the  paper,  and  that 
the  defendant  in  error  was  not  the  owner  of 
the  note,  nor  had  any  beneficial  interest  in  it^ 
and  therefore  could  not,  and  did  not,  become 
a  regular  indorser,  but  that  the  effect  of  its 
signature  on  the  note  was  to  give  it  credit,  and 
enable  Cox  to  negotiate  it  for  his  benefit. 
Speaking  of  irregular  indorsements  of  this 
character,  and  of  the  understanding  of  parties 
to  them,  the  court  in  Douglas  v.  Waddle,  supra, 
said:  "In  this  country  the  parties  to  this  de- 
scription of  paper  have  usually  understood 
their  relation  to  be  that  of  principal  and  surety, 
and  upon  this  understanding  they  have  gener- 
ally acted,  both  in  creating  the  paper  and  in 
adjusting  their  liabilities  upon  it."  And  in 
Randolph,  Com.  Paper.  §  838,  that  author  says: 
"That  in  a  great  majority  of  instances  the  pur- 
pose of  all  the  original  parties  to  such  irregular 
indorsement  was  to  furnish  additional  security 
by  way  of  guarantor  or  surety  to  the  actual  or 
nominal  payee." 

That  the  defendant  in  error  intended  and  un- 
derstood its  liability  to  be  that  of  a  surety,  and 
not  of  a  second  indorser.  is  manifest  from  its 
subsequent  conduct.  The  payment  of  $500 
on  the  note  by  the  defendant  in  error  was  made 
long  after  the  maturity  of  the  note,  and  after 
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the  failure  to  make  the  demand  and  give  the 
notice  necessary  to  charge  the  company  as  an 
indorser.  It  then  was  aware  that,  if  its  lia- 
bility originally  was  that  of  an  indorser  only, 
that  liability  had  then  ceased;  and  it  was  un- 
der no  obligation  to  make  any  payment  to  the 
plaintiff.  It  is  not  to  be  supposed  that  the 
check  was  given  the  plaintiff  as  a  gratuity. 
The  evidence  shows  it  was  a  payment  on  the 
note,  which  is  a  recognition  of  the  validity  of 
the  demand.  The  payment,  therefore,  is  at 
variance  with  the  claim  that  the  liability  of 
the  company  was  conditional,  dependent  upon 
proper  demand  and  notice,  and  amounts  to  an 
uncKqui vocal  acknowledgment  of  an  absolute 
and  unconditional  liability  at  the  time  of  pay- 


ment. And  this  construction  by  the  defend- 
ant in  error  of  its  obligation  is  in  harmony 
with  what  we  have  considered  it  to  be,  both  on 
principle  and  in  view  of  the  former  adjudica- 
tions of  this  court, — that  of  a  surety  for  the 
payment  of  the  note.  This  coDclusion  has 
not  been  reached  without  a  careful  considera- 
tion of  the  cases  which  hold  otherwise.  But 
we  have  found  ourselves  unable  to  concur  in 
their  holdings,  reluctant  as  we  are  to  differ 
from  the  courts  by  which  they  were  de- 
cided, and  desirable  as  it  is  that  there  should 
be  uniformity  of  decision  on  so  important  a 
question  of  commercial  law. 
Judgment  reversed. 
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Will  of  Rufus  Greene,  Deceased, 

V. 
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1.  An  apportionment  should  be  made 
between  life  tenants  and  remainder- 
men of  the  portion  of  a  trust  fund  recuvered 
from  an  iosolvent^s  estate  when  part  of  it  is  lost 
so  as  to  make  an  allowaDce  to  the  iife  tenants  for 
the  loss  of  Income  for  the  time  durtng  wbicb 
such  insolvent's  estate  was  in  course  of  settle- 
ment and  thus  apportion  the  loss. 

8.  The  amount  apportionable  to  Ufto 
tenants  for  loss  of  income  during  the  set- 
tlement of  an  insolvent's  estate  from  which  only 
a  part  of  the  trust  fund  is  recovered  is  the  inter- 
est on  that  sum  which  at  interest  will  produce 
the  amount  recovered. 

8*  Ufe  tenants  eannot  be  reimbursed 
for  eaqienditures  of  the  income  of  re- 
siduary real  estate  in  makinir  up  a  defi- 
ciency of  the  income  of  personal  estate  from 
which  a  testator  has  directed  trustees  to  pay  the 
expense  of  repairs,  insurance,  taxes,  and  assess- 
ments on  the  real  estate,  but  has  not  made  any 
provision  for  making  good  such  a  deficiency. 

4.  The  eaqiense  of  modem  improvements 
in  buildin^Sf  such  as  water  closets  and  bath 
rooms,  which  are  necessary  for  the  advantageous 
rental  of  the  buildings,  may  be  charged,  as  be- 
tween life  tenants  and  remaindermen,  to  the  cor- 
pus of  the  estate  rather  than  to  the  Income. 

6.  Outlays  for  putting  improved  real 
estate  in  tenantable  repair  when  pur- 
chased by  trustees  are  properly  chargeable,  as 
between  life  tenants  and  remaindermen,  to  the 
coj-pus  of  the  estate,  but  the  expenses  of  sub> 
sequent  repairs  are  chargeable  to  the  income. 

6*  Trustees  may  use  trust  ftinds  for 
building^  on  vacant  land  held  by  them 

Note.— For  thej  respective  right  of  life  tenants 
and  remaindermen  as  relating  to  stock  dividends 
in  corporations,  see  Spooner  v.  Phillips  (Conn.)  16 
L.  R.  A.  461,  and  note;  Hite  v.  Hite  (Ky.)  19  L.  R.  A. 
178;  and  Mills  v.  Britton  (Conn.)  24  L.  R.  A.  536. 

As  to  their  rights  in  respect  to  oil  and  gas  In  land, 
see  Koen  v.  Bartlett  iW.  Va.)  31  L.  R.  A.  128. 
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under  a  will  giving  them  the  right  to  change  in 
vestments  and  even  the  real  estate.  If  oeoessary 
to  protect  beneficiaries,  only  requiring  that  such 
changes  of  the  investment  shall  be  '*to  aojr  other 
and  others  of  a  like  nature,  as  near  as  majr  be." 
at  least  when  the  testator^s  intention  to  keep  the 
proportions  between  personalty  and  realty  sub- 
stantially unchanged  has  been  frustrated  by 
losses  of  investments. 
7.  The  sanction  of  the  court  should  be 
obtained  by  trustees  before  making  mort- 
gages, where  their  power  to  make  them  Is  not 
clear. 

(November  la  1896.) 

BILL  for  the  construction  of  clauses  in  the 
will  of  Rufus  Greene,  deceased. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Herbert  Almy  and  JoaepH  C. 
Ebr»  for  complainants: 

The  loss  of  so  much  of  the  principal  of  the 
trust  fund,  entailing  as  it  did  a  correspond- 
ingly diminished  income  to  the  residuary  de- 
visees, should  be  apportioned  among  the 
present  beneficiaries  and  the  remaindermen  in 
such  manner  that  the  amount  to  be  set  aside 
as  principal  shall  bear  the  same  proportion  to 
the  amount  to  be  paid  to  the  present  beneficia- 
ries that  the  amount  of  the  original  fund  bore 
to  the  amount  of  income  which  they  would 
have  received  but  for  the  loss. 

2  Perry,  Tr.  3d  ed.  5  556//;  Hagan  v.  PUtU, 
48  N.  J.  Eq.  20e»;  TuttU's  Case,  49  N,  J.  Eq, 
259;  2  Lewin,  Tr.  Flint's  ed.  *914:  Llo^  v. 
Carr,  L.  R.  45  Ch.  Div.  629;  Phwde  v.  Heug 
ler,  [1898]  1  Ch.  586;  Cox  v.  Cox,  L.  R.  8  Eq. 
848;  Bushee  v.  Freeborn,  11  R.  L  149. 

The  alterations  made  by  the  trustees  in  the 
buildings  on  the  trust  estate  as  referred  to  in  said 
bill,  were  of  so  permanent  a  nature  and  so 
necessarv  in  view  of  recent  municipal  regula- 
tions affecting  the  care  and  malntenanoe  of 
improved  real  estate  in  the  city  of  Providence. 
that  the  expense  thereof  ought  to  be  charged 
upon  the  corpus  of  the  trust  fund. 

Stevens  v.  MeHcher,  80  Hun.  614;  Stale  v. 
White,  16  R.  I.  591;  Stephens  v.  Milnor,  »4  N. 
J.  Eq.  858;  Douglass  v.  Com.  2  Rawle,  264;  IS 
Am.  &  Eng.  Enc.  Law,  p.  218. 
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The  expense  of  putting  in  tenantable  repair 
an  estate  purchased  by  the  trustees  must  be 
charged  on  the  principal  fund. 

2  Perry,  Tr.  8d  ed.  1  552;  Parsons  v.  Wins- 
low,  16  Mass.  361;  Stevens  v.  Meleher,  supra; 
27  Am.  &  Eng.  Enc.  Law,  p.  168,  note  1. 

Even  if  the  trustees  had  no  power  to  change 
investments,  they  might,  under  the  direction  of 
the  court,  sell  and  reinvest  in  such  manner 
as  should  best  effect  the  objects  of  the  trust 
and  should  be  most  safe  and  beneficial  for  all 
interested  therein,  if  not  forbidden  by  the  will. 

R.  I.  Gen.  Laws.  chap.  208,  §  II;  Re  Van 
Borne,  18  R.  I.  889. 

Under  the  power  given  to  the  trustees  to 
make  any  and  all  conveyances  which  become 
necessary  in  the  performance  of  their  trust  and 
for  the  benefit  of  the  testator's  estate,  the  trus- 
tees may  raise,  by  mortgage,  money  for  the  ob- 
jects of  the  trust,  and  for  improving  the  vacant 
xeal  estate. 

Faulk  V.  DashieU,  62  Tex.  642,  50  Am.  Rep. 
^42;  Waterman  v.  Baldwin,  68  Iowa,  255: 
Schulting  v.  Schulting,  41  N.  J.  Eq.  180;  27 
Am.  &  Eng.  Enc.  Law,  p.  188,  and  cases  cited 
in  note  2. 

Mr.  John  F.  Lonsdale*  for  respondents: 

The  deficiency  arising  from  the  failure  of 
the  income  of  the  personal  estate  to  pay  the 
expenses  of  maintaining  the  real  estate  should 
be  made  up  from  the  corpus  of  the  residuary 
estate,  real  or  personal,  or  both. 

Be  Harrison,  L.  R.  48  Ch.  Div.  55;  aw(f  v. 
Buckle,  10  Sim,  595;  More  v.  M<yre,  60  L.  T. 
N.  S.  626;  Tates  v.  Tates,  28  Beav.  641; 
Be  Courtier,  L.  R.  34  Ch.  Div.  186;  Delaney 
V.  Van  Aulen,  21  Hun,  274;  Stone  v.  Little- 
Jield,  15  Mass.  487;  Pierrepont  v.  Edwards,  25 
N.  Y.  128:  Moale  v.  Cutting,  59  Md,  510;  Hite 
V.  HiU,  93  Ky.  257,  19  L.  R.  A.  175. 

If  not  so  made  up  from  such  corpus,  it  should 
be  apportioned  between  the  life  tenants  and 
•remaindermen. 

Re  Muffett,  L.  R.  89  Ch.  Div.  584;  Jeune  v. 
Banng  [1898]  1  Ch.  61;  Re  Bengler,  Id.  586.' 

The  widow  and  sons  of  the  testator,  life  ten- 
ants under  the  residuary  clause  of  the  will,  are 
entitled  to  have  the  amount  saved  from  the 
firm  of  Greene  &  Cranston  apportioned  be- 
tween the  remaindermen  and  themselves  in  the 
proportion  which  the  amount  of  the  capital 
invested  and  the  amount  of  income  which  the 
tenant  for  life  would  have  received  during  the 
period  between  the  occurrence  of  the  loss  and 
its  ascertainment,  if  the  loss  had  not  oc- 
curred. 

2  Lewin,  Tr.  pp.  914.  915;  Tuttle's  Case, 
49  N.  J.  Eq.  259;  Hagan  v.  Plntt,  48  N.  J.  Eq. 
206,  and  cases  cited;  Foster  v.  Hilliard,  1 
btory,  77;  Roosevelt  v.  Roosevelt,  5  Redf.  264; 
Re  AncketiU's  Estate,  27  L.  R.  Ir.  831;  Lloyd 
V.  Carr,  L.  R.  45  Ch.  Div.  629. 

The  amount  of  income  lost  by  the  life  tenant 
should  be  computed,  not  upon  a  fixed  annual 
percentage  as  mterest,  but  upon  an  annual  in- 
come equal  to  the  average  annual  income  which 
the  fund  invested  had  heretofore  produced.  . 

Buckingham  v.  Morrison,  186  111.  487; 
Heighe  v.  Littig,  68  Md.  301, 62  Am.  Kep.  510; 
WasUll  V.  Leslie,  13  L.  J.  Ch.  N.  S.  205; 
Westcott  V.  Nickerson,  120  Mass.  410. 

Other  possible  methods  of  apportionment  are: 

An  apportionment  in  the  same  ratio  and 
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upon  the  same  plan  as  the  above,  except  that 
the  amount  of  income  which  the  tenaift  for 
life  would  have  received  is  computed  upon  the 
basis  of  a  certain  fixed  annual  percentage  as 
interest. 

Hagan  v.  PlatU  Re  AncketiWs  Estate,  and 
Lloyd  V.  Carr,  supra. 

2.  To  compute  the  present  worth  with  an- 
nual rests  at  the  time  of  the  loss,  of  the  amount 
received  at  the  time  of  the  ascertainment,  and 
paying  such  present  worth  to  the  remainder- 
men to  pay  the  balance  of  the  amount  received 
at  the  time  of  the  ascertainment  of  the  life 
tenant. 

Roosevelt  v.  Roosevelt,  and  Re  Hengler,  supra; 
Cox  V.  Cox,  L.  R.  8  Eq.  343;  Westcott  v.  Nick- 
erson,  supra;  Parsons  v.    Winslow,  16  Mass 
361. 

But  whatever  method  of  apportionment  may 
be  adopted,  it  is  indisputable  that  the  fun<l 
should  be  apportioned,  and  that  the  trustees 
were  in  error  in  crediting,  as  thev.  did,  the  en- 
tire amount  collected  to  the  capital  of  the  es- 
tate. 

2  Lewin,  Tr.  p.  915;  Cox  v.  Cox,  supra; 
Tutors  Case,  49  N.  J.  Eq.  261;  Parsons  v. 
Winslmo,  16  Mass.  366. 

The  construction  of  water  closets  and  bath 
rooms,  and  the  additions  in  plumbing  and 
sewerage  coincident  therewith,  being  a  benefit 
to  the  estate  and  made  necessary  by  legal  enact- 
ment, should  be  paid  out  of  the  corpus  of  the 
estate.  The  same  is  true  of  all  permanent  im- 
provements. 

Stevens  v.  Melcher,  80  Hun,  514;  Re  Laytin, 
2  Connoly,  106;  Re  Davit^s  Estate,  3  DeG.  & 
J.  144;  Re  Johnson's  Settlements,  L.  R.  8  Eq. 
348;  Macnolty  v.  Fitzherbert,  8  Jur.  N.  8. 1287; 
Abell  V.  AMI,  75  Md.  44;  Sohier  v.  Eldredge, 
108  Mass.  851;  Parsons  v.  Winslow,  16  Mass. 
361;  Earl  Cowley  v.  WelUsley,  L.  R.  1  Eq.  656; 
Harris  v.  Poyner,  1  Drew,  174;  Conwav  v. 
Fenton,  L.  R.  40  Ch.  Div.  512,  and  cases  cited. 

Buildings  upon  and  additions  to  the  property 
are  simply  a  change  of  vestment  of  capital, 
and  hence  should  be  charged  to  the  corpus  of 
the  estate,  the  life  tenant  being  entitled  by  the 
terms  of  the  will  to  the  income  of  said  capital, 
however  invested. 

Drake  v.  Trefusis,  L.  R.  10  Ch.  364;  Re 
Newman's  Settled  Estates,  9  Ch.  681;  Re  Leigh's 
Estate,  L.  R.  6  Ch.  887;  Ex  parte  Shaw,  4 
Younge  &  C.  Exch.  506;  Re  Oxford,  W.  db  W. 
R.  Co.  27  Beav.  571;  Hibbert  v.  Cooke,  1  Sim. 
&  8tu.  552;  Re  Mundy's  Settled  Estates  [1891] 
1  Ch.  899;  Stevens  v.  Meleher,  80  Hun,  514. 

The  trustees,  it  would  seem,  would  be 
authorized,  at  any  rate  under  the  sanction  of 
this  court,  to  mortgage  the  real  estate  to  pay 
for  such  buildings  and  additions,  the  interest 
on  said  mortgage  to  be  kept  down  by  the  in- 
come. 

Re  Jackson,  L.  R.  21  Ch.  Div.  786;  Oloverv. 
Barlow,  Id.  788,  note  9  (V.  C.  of  England, 
1881);  Re  Household,  L.  R.  27  Ch.  Div.  558; 
Re  Morris,  68  Hun,  619. 

The  trustees  have  the  right,  if  they  deem  it 
for  the  best  interest  of  the  beneficiaries  under 
the  will,  to  convert  the  personal  property  into 
real  estate.  It  is  clearly  for  the  interest  of  all 
the  beneficiaries  that  this  should  be  done;  the 
only  question  then  is,  Is  it  allowable  under  the 
terms  and  provisions  of  the  will. 
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Hite  V.  HiU,  98  Ky.  267,  19  L.  R.  A.  175; 
Re  Sharp,  L.  R.  45  Ch.  Div.  389;  Be  Lord  Hot- 
ham's  Trusts,  L.  R.  12  Eq.  76. 

If  it  were  intended  to  prohibit  the  conver- 
sion of  personal  into  real  when  it  would  be  for 
the  interest  of  the  estate,  the  words  ^'as  near 
as  may  be"  are  superfluous. 

Be  Sheldon,  L.  R.  39  Ch.  Div.  50;  Claiborne 
V.  Holland,  88  Va.  1046.  - 

Mattesony  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  bill  for  instructions.  Complain- 
ants are  the  trustees  under  the  will  of  Kufus 
Greene,  formerly  of  Providence,  deceased, 
and  the  respondents  are  his  widow,  Ellen 
Maria  Greene,  a  grandchild,  Mary  C.  Greene, 
the  only  chila  of  Kufus  Greene,  Jr.,  deceased, 
who  was  a  son  of  the  testator,  and  the  testa- 
tor's sons,  Robert  L.  Greene,  Archer  Greene, 
and  Howard  Greene.  A  copy  pf  the  will  may 
be  found  in  Bobinson  v.  Greene,  14  R  I.  182. 
The  trusts  created  by  the  fourth,  fifth,  and 
sixth  clauses  of  the  will  are  terminated,  and 
the  respondents,  with  the  complainant  Isaac 
C.  Greene,  are  all  the  persons  in  being  benefi- 
cially interested  in  the  remaining  trusts  of  the 
will.  By  the  seventh  clause  of  the  will  the 
trustees  were  directed  to  retain  that  portion  of 
the  testator's  personal  estate  invested  in  the 
business  of  Greene  &  Cranston,  bankers,  as  it 
then  was.  so  long  as  the  testator's  partner,  in 
their  judgment,  should  be  physically  able  to 
manage  the  same,  or  until  he  should  signify 
in  writing  to  the  trustees  his  unwillingness 
further  to  continue  the  business,  or  until,  in 
the  judgment  of  a  majority  of  the  trustees, 
the  business  should  become  hazardous  and 
unprofitable.  The  bill  sets  forth  that,  at  the 
making  of  the  will,  the  larger  part  of  the  tes- 
tator's personal  estate,  to  wit,  $100,000,  was 
invested  in  the  business  of  Greene  &  Crans- 
ton, which  was  retained  in  that  business  after 
the  decease  of  the  testator,  agreeably  to  the 
direction  of  the  will;  that  in  1875  the  firm  of 
Greene  &  Cranston  became  embarrassed,  and 
on  December  17  of  that  year  made  an  assign- 
ment; that  the  affairs  of  the  firm  were  settled 
in  the  latter  part  of  1878  and  early  part  of 
1879.  the  trustees  then  in  office  receiving,  of 
the  $100,000  invested  by  the  testator  in  the 
business,  $61,692.45,  paid  to  them  in  two  sums, 
the  average  date  of  payment  of  which  was 
December  9,  1878.  This  sum  they  credited  to 
the  corpus  of  the  estate.  The  life  tenants 
claim  that  this  was  erroneous,  and  that  an  al- 
lowance should  have  been  made  to  them  from 
the  sum  received  for  the  loss  of  income  suf- 
fered by  them  between  the  date  of  the  assign- 
ment, December  17,  1875,  and  the  date  when 
the  sum  was  received,  December  9, 1878.  We 
are  of  the  opinion  that  this  claim  is  well 
founded.  The  authorities  hold  that  when  a 
fund  is  held  in  trust  for  the  benefit  of  one  per- 
son for  life  and  another  in  remainder,  and  a 
part  of  the  fund  is  lost  because  of  the  insecurity 
of  the  investment,  the  loss  is  to  be  apportioned 
between  the  life  tenant  and  remainderman. 
Cox  V.  Cox,  L.  R.  8  Eq.  343:  Madaren  v.  Stan- 
ton, L.  R.  11  Eq.  382;  Boosevelt  v.  Roosevelt,  5 
Redf.  264;  Veazie  v.  Forsaith,  76  Me.  190;  Par- 
sons V.  Winsloui,  16  Mass.  861;  Turner  v.  New- 
port, 2  Phill.  Ch.  14;  Be  TinMefs  Estate,  L.  R. 
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20  Eq.  456;  Moorey,  Johnson,  54  L.  J.  Ch.  N.  S. 
432.  53  L.  T.  N.  8.  610;  Be  AnckeUWs  Estate, 
27  L.  R.  Ir.  831;  Hagan  v.  Piatt,  48  N.  J.  Eq. 
206;  TutUe's  Case,  49  N.  J.  Eq.  259.  The 
only  case  which  has  come  to  our  notice  deny- 
ing the  right  of  apportionment  is  that  cited  by 
Mr.  Spink,  representing  contingent  interests  of 
remaindermen  not  in  bieing,  tig..  Be  Grabotcs- 
ki*s  Settlement,  L.  R.  6  Eq.  12.  But  this  case 
was  overruled  by  Cox  v.  Oox,  L.  R.  8  Eq.  343; 
2  Lewin,  Tr.  *914.  We  are  of  the  opinion, 
therefore,  that  an  apportionment  of  the  amount 
received  by  the  trustees  should  have  been  made 
between  the  life  tenants  and  remaindermen. 

The  question  is  raised  as  to  the  method  in 
which  ihe  apportionment  should  have  been 
made.  The  life  tenants  suggest  that,  as  the 
$100,000  invested  in  the  firm  of  Greene  <& 
Cranston  was  intended  by  the  testator  to  be 
a  permanent  investment,  the  proper  mode  of 
apportionment  would  have  been  to  ascertain 
the  average  yearly  profit  earned  by  the  invest- 
ment prior  to  the  assignment,  multiplied  by  the 
2|{  J  years  during  which  the  affairs  of  the  firm 
were  In  liquidation  and  then  to  divide  the  sum 
received  in  liquidation  between  the  life  tenanta^ 
and  remaindermen,  in  the  proportion  which 
the  $100,000  originally  invested  bears  to  the 
amount  of  income  ascertained  in  the  manner 
stated  for  the  period  specified.  They  have 
cited  no  authority  which  holds  that  such  a 
method  of  apportionment  in  a  similar  case  is 
proper.  They  have  referred  to  WeHeott  v. 
Nickerson,  120  Mass.  410,  in  which  the  court 
passed  on  the  relative  rights  of  life  tenants  and 
remaindermen  to  a  fund  received  on  the  wind- 
ing up  of  a  partnership.  The  testator  bad 
directed  that  the  money  which  he  had  in- 
vested in  the  partnership  should  remain  for  a 
short  term  after  his  death,  merely  for  the  pur- 
pose of  winding  up  the  business  and  ascertain- 
ing the  amount  of  the  fund,  and  not  as  a  per- 
manent investment.  Moreover,  the  amount 
received  from  the  partnership,  on  the  winding^ 
up  of  the  business,  was  considerably  in  excess 
of  the  amount  which  would  have  been  received 
if  the  business  had  been  closed  at  the  death  of 
the  testator;  so  that  the  court  were  called  upoa 
to  apportion  a  surplus  or  profit  on  the  fund  in- 
vested, and  not,  as  we  are  in  the  present  in- 
stance, to  apportion  a  loss  of  a  part  of  the 
principal.  Though  the  court  referred  to  the 
consideration  that  the  direction  of  the  testator 
was  that  the  fund  should  remain  in  the  busi- 
ness onlv  for  a  short  period,  for  the  puri>ose 
of  winding  up  the  partnership,  and  intimated 
that  it  might  have  affected  the  decision  if  the 
direction  had  been  that  it  should  remain  as  a 
permanent  investment,  the  case  is  too  radically 
different  from  the  case  at  bar  to  control  our  de- 
cision. Besides,  there  is  no  reason  to  suppose^ 
the  firm  of  Greene  &  Cranston  having  become 
insolvent,  that  the  fund  invested  would  have 
earned  any  profit  during  the  years  that  the 
business  was  in  liquidation.  The  most  that 
can  be  presumed  is  that  the  ordinary  rates  of 
interest  might  have  been  received  upon  the  as- 
sets remaining.  Different  methods  of  appor- 
tionment have  been  followed  in  the  cases. 
Sometimes  the  apportionment  has  been  made 
by  computing  interest  on  the  amount  realized 
from  the  investment  during  the  period  that  the 
life  tenant  has  been  deprived  of  the  income. 
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and,  the  interest  so  computed  beins  deducted 
from  the  amount  realized,  and  paid  to  the  life 
tenant,  the  remainder  is  held  to  constitute  the 
future  capital  This  was  the  method  adopted 
in  Pardons  v.  Window,  16  Mass.  361;  Turner 
V.  Newport,  2  Phill.  Ch.  14;  He  TinkUr's  Es- 
tate, L.  R.  20  Eq.  456;  Ee  Huhbuck  [1896]  1 
Ch.  754.  And  in  Hagan  v.  Plait,  48  N.  J. 
Eq.  206,  and  luttWe  Caee,  49  N.  J.  Eq.  259, 
it  was  held  that  the  loss  should  be  appor- 
tioned between  the  life  tenant  add  the  remain- 
dermen in  the  proportion  which  the  principal 
sum  involved  in  the  insufficient  security  bears 
to  the  interest  due  upon  it  at  the  time  when 
the  security  is  realized  upon  and  the  amount 
of  loss  is  'determined.  Cox  v.  Cox,  L.  R.  8 
Eq.  848,  was  a  case  in  which  the  testator  had 
bound  himself,  in  his  lifetime,  that  £6,000 
should  be  paid  to  the  trustees  within  three 
months  after  his  decease,  to  be  held  by  them 
for  the  benefit  of  his  widow  for  life,  with  the 
remainder  to  the  children  of  the  marriage. 
At  his  decease  his  estate  was  so  involved  that 
nothing  was  realized  from  it  for  several  years, 
and  finally  not  enough  to  pay  the  principal 
sum.  The  vice  chancellor  stated  the  proper 
mode  of  apportionment  to  be  to  ascertain 
what  sum  of  money  at  the  death  of  the  testa- 
tor put  at  interest  would  produce  the  amount 
finally  realized,  and  to  invest  this  as  the  prin- 
cipal fund,  and  pay  so  much  as  represented 
the  interest  to  the  tenant  for  life.  This  was 
the  rule  followed  in  Rooeevelt  v.  Roosevelt,  5 
Redf.  264.  See  also  Madaren  v.  Stainton,  L. 
R.  11  Eq.  382:  Veazie  v.  Forsaith,  76  Me. 
190.  This  rule  seems  to  us  well  calculated  to 
do  justice  between  the  life  tenants  and  re- 
maindermen, and  we  therefore  adopt  it,  and 
instruct  the  trustees  to  ascertain  what  sum 
placed  at  interest  on  the  date  of  the  assignment 
of  Greene  &  Cranston  would  have  produced 
the  $61,692.45  realized  from  the  investment 
on  December  9,  1878,  when  it  was  received 
and  the  loss  determined,  and  to  correct  the 
account  by  substituting  as  a  part  of  the  corpus 
of  the  estate  the  amount  so  found,  instead  of 
the  full  sum  of  $61,692.45,  and  to  credit  the 
difference  between  these  sums,  representing 
the  interest  on  the  sum  ascertained  and  carried 
to  the  corpus  of  the  estate,  as  stated,  to  the  life 
tenants  as  income. 

By  reason  of  the  loss  to  the  pnersonal  estate 
of  the  part  of  the  fund  invested  in  the  partner- 
ship of  Greene  &  Cranston,  as  stated,  the  in- 
come of  the  personal  estate  became  insufficient 
to  keep  the  real  estate  in  repair  and  insured, 
and  to  pay  the  taxes  and  assessments,  as  di- 
rected by  the  first  clause  of  the  will;  and  the 
deficiency  at  the  time  of  the  filing  of  the  bill, 
amounting  to  $42,802.93,  has  been  made  up 
from  the  income  of  the  residuary  real  estate. 
It  is  suggested,  in  behalf  of  the  life  tenants, 
that  it  was  the  intention  of  the  testator,  mani- 
fested by  the  direction  of  the  first  clause  of  the 
will,  that  the  beneficiaries  under  the  eighth 
clause  should  receive  the  gross  rents  and 
profits  of  his  residuary  real  estate,  subject 
only  to  the  annuity  to  Rosa  Keelwa,  just  as 
his  daughters  received  the  gross  rents  and 
profits  of  the  real  estate  directed  to  be  paid  to 
them  by  the  fourth,  fifth,  and  sixth  clauses; 
and  it  is  argued  that,  on  the  failure  of  the  per- 
sonalty to  Afford  sufilcient  income  for  the  pur- 
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poses  specified,  the  deficiency  should  be  made 
good  out  of  the  corpus  of  the  personalty,  or  of 
both  the  personalty  and  realty.  The  question^ 
therefore,  is  raised  by  the  bill  whether  the 
trustees  have  authority  to  reimburse  the  life 
tenants  out  of  the  corpus  of  the  personalty,  or 
of  both  the  personalty  and  realty,  for  money  a 
taken  from  the  income  of  the  residuary  real  es- 
tate to  make  good  the  deficiencies  of  the  in- 
come of  the  personalty  for  the  purposes  stated. 
The  contingency  that  the  income  of  the  per- 
sonal estate  might  become  insufficient  for  the 
maintenance  of  the  real  estate  and  the  pay- 
ment of  taxes  and  assessments  on  it,  appar- 
ently, was  not  present  to  the  mind  of  the  tes- 
tator in  the  framing  of  his  will.  If  it  had 
been,  it  is  possible  that  he  would  have  pro- 
vided some  method  of  making  good  the  aefl- 
ciency.  But,  as  he  has  made  no  such  provi- 
sion, neither  the  trustees  nor  the  court  caa 
make  it  for  him.  OrinneU  v.  Baker,  17  R.  L 
41.  We  are  of  the  opinion  that  the  ordinary 
rule  which,  in  the  absence  of  any  provision  tifi 
the  contrary,  requires  the  payment  of  expensea 
for  repairs,  Insurance,  taxes,  etc.,  out  of  the 
income  of  the  real  estate,  must  apply,  and  we 
therefore  decide  that  the  trustees  have  no  au- 
thority to  reimburse  the  life  tenants  for  the  ex- 
penditures of  the  income  of  the  residuary  real 
estate  in  making  up  the  deficiency  of  the  in- 
come of  the  personal  estate  for  the  payments 
mentioned. 

The  bill  sets  forth  that,  in  the  management 
of  the  real  estate,  it  has  been  found  necessary^ 
for  the  advantageous  rental  thereof,  to  make 
changes  in  the  structure  of  the  buildings  to 
provide  for  modern  improvements,  notably  for 
water  closets  and  bath  rooms,  and  the  addi- 
tions of  plumbing  and  sewerage  coincident 
therewith,  not  contemplated  by  the  testator, 
which  have  required  outlays  amounting  to 
$4,630.72;  and  the  question  is  made  whether 
the  trustees  are  authorized  to  charge  these  out- 
lays and  any  future  outlays  of  the  same  char- 
acter to  the  corpus  of  the  estate.  We  are  of 
the  opinion  that  the  outlays  specified,  which 
have  been  or  may  hereafter  be  made  for  struc- 
tures of  a  permanent  nature,  and  not  merely  to 
renew  or  replace  what  has  become  defective, 
especially  in  view  of  the  fact  that  these  outlays 
have  been  rendered  necessary  to  a  considerable 
extent  bv  municipal  regulations,  are  not  to  be 
regarded  as  outlays  for  repairs,  but  rather  as 
for  improvements  [State  v.  White,  16  R  I.  691, 
594);  and  hence  that,  under  the  power  to  change 
the  investment  of  the  trust  funds  conferred  on 
the  trustees,  these  outlays  may  be  charged  by 
them  to  the  corpus  of  the  estate  as  sums  in- 
vested in  the  respective  properties  benefited  by 
these  improvements.  Stevens  v.  Meleher,  80 
Hun,  514;  Stephens  v.  Milnor,  24  N.  J.  Eq. 
H58;  Watts  v.  Howard,  7  Met.  478;  Sohier  v 
Eldredge,  108  Mass.  845;  Ahell  v.  AMI.  75  Md. 
44,  64;  18  Am.  &  Eng.  Enc.  Law,  p.  218,  and 
note. 

We  are  of  the  opinion  that  outlays  for  put- 
ting improved  real  estate  purchased  by  the 
trustees  in  tenantable  repair  are  properly 
chargeable  to  the  corpus  of  the  e<itate.  Such 
expenditures,  being  necessary  to  put  the  build- 
ings in  a  condition  to  be  occupied,  may  well 
be  deemed  a  part  of  the  original  cost  or  pur- 
chase  money;  the  expenses  of  subsequent  re- 
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pairs  being,  however,  a  charge  on  the  income. 
Parsons  v.  Winslow,  16  Mass.  861;  Stevens  y. 
Melcher,  80  Hun,  582;  2  Perry,  Tr.  8d  ed.  552. 
As  the  will  confers  authority  on  the  trustees 
to  change,  from  time  to  time,  if  in  the  opinion 
•of  a  majority  of  them  it  should  become  bene- 
ficial and  necessary,  the *Jn vestment  of  any  of 
the  trust  funds,  and  even  the  real  estate  if  neces- 
sary, to  protect  any  one  or  more  beneficiaries, 
tt  would  seem  to  follow  that  they  would  have 
power  to  build  on  vacant  land  held  by  them, 
and  to  use  the  trust  funds  for  that  purpose.  In 
Re  NewmarCs  Settled  Estates,  L.  R.  9  Ch.  681, 
688,  Lord  Chief  Justice  James  remarks:  "The 
cases  proceed  on  the  principle  that  the  erection 
of  a  building  is  substantially  the  same  thins:  as 
the  purchase  of  a  new  estate."  And  again,  in 
Drake  v.  Trefusis,  L.  R.  10  Ch.  364,  366: 
"The  expendin^r  money  in  building  a  house 
on  a  vacant  piece  of  ground,  forming  part  of 
the  settled  property,  is  in  substance  the  same 
thing  as  buying  the  house."  See  also  Re  John- 
son's Settlements,  L.  R.  8  Eq.  848;  Re  Lord 
Hotham*s  Trusts,  L.  R.  12  Eq.  76;  Steoens  v. 
MeUher,  80  Hun,  614,  581;  Sohier  v.  Eldredge, 
103  Mass.  345,  352.  The  only  language  in  the 
power  conferred  on  the  trustees  to  change  the 
investment  of  the  trust  estate  which  can  be 
supposed  to  operate  as  a  restriction  is  the  di- 
rection that  the  change  of  investment  is  to  be 
-^'to  any  other  and  others  of  a  like  nature,  as 
near  as  may  be."  We  do  not  think  that  this 
language  should  be  regarded  as  prohibitive  of 
the  power  of  the  trustees  to  change  the  invest- 
ment of  the  personalty  into  realty,  or  the  realty 
into  personalty,  in  the  present  situation  of  the 
estate,  if,  in  the  judgment  of  a  majority  of 
them,  such  change  would  be  beneficial  and 
necessary.  It  was  the  intention  of  the  testator, 
as  has  been  seen,  that  the  expenses  of  caring  for 
and  managing  the  realty  should  be  paid  out  of 


the  income  of  the  personalty.    For  this  reason, 
probably,  he   intended  that    the  trust  estate 
should  remain  divided  between  personalty  and 
realty,  in  substantially  the    same  proportions 
as  existed  at  his  death;  and  he  accordingly.  ■ 
with  this  intention  in  mind,  suggests  to  the 
trustees  that,  in  changing  the  investment  of 
the  trust  estate,  the  ch^ange  should  be  to  other 
property  of  a  like  nature  as  near  as  possible, — 
t*.  €.,  that  personalty  should  be  changed  to  per- 
sonalty, and  realty  to  realty.     That  intention, 
however,  has  been  frustrated  by  the  loss  to  the 
personalty  resulting  from  the  loss  on  the  in- 
vestment in  the  partnership  of  Greene  &  Crans- 
ton.    The  proportion  between  the  personalty 
and  realty  having  thus  been  destroyed,  there 
is  no  reason  for  the  continued  operation  of  the 
suggestion. 

The  power  conferred  on  the  trustees  to  make 
any  and  all  conveyances  which  may  become 
necessary  in  the  performance  of  the  trusts  for 
the  benefit  of  the  estate  is  given  in  conoeciion 
with  the  power  to  change  the  investment  of 
the  trust  estate.  We  think  it  probable  that  it 
was  intended  to  be  merely  ancillary  to  the 
latter  power.  But.  apart  from  this,  a  power 
to  sell  given  to  trustees,  it  is  held,  does  not 
confer  a  power  to  mortgage.  Rhode  Island 
Hospital  Trust  Co.  v.  Commercial  Nat,  Bank, 
14  U.  I.  629.  and  cases  in  note.  Such  powers 
are  construed  strictly,  and  we  can  see  no  rea- 
son why  a  power  to*  make  conveyances  should 
receive  a  broader  construction  than  a  power  to 
sell.  As  the  power  of  the  trustees  to  mortgage 
the  trust  estate  is  not  clear,  we  think  they 
should  obtain  the  sanction  of  the  ooart  before 
making  such  mortgages.  Schulting  v.  SchuU- 
ing.  41  N.  J.  Eq.  180;  Rogers v,  Rogers,  111  N. 
Y.  228;  Re  Jackson,  L.  K.  21  Ch.  Div.  786: 
Olover  V.  Barlow,  Id.  788,  note  9  cV.  C.  of 
England,  1881);  Re  Morris,  62  Hun,  619. 
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Re   ESTATE  OF  Wait    HURLBURT,   De- 
ceased,  George  W.  HURLBURT,  Appt. 

(68Vt.386.) 

1.  General  reputation  in  a  fitmlly  as  to 
the  death  of  a  member  of  it,  which  is  not 
derived  from  declaratioDS  of  any  deceased  mem- 
ber of  the  family,  is  not  admissible  to  show  the 
fact  of  bis  death  prior  to  the  death  of  bis  father. 

8.  The  general  repute  among^  a  per- 
son's ftdends  and  acquaintances  at  the  time  of 
bis  disappearance  that  he  was  killed  or  drowned 
is  inadmissible  to  prove  the  fact  of  bis  deatb. 

8.  Evidence  of  a  detective,  chief  of  police, 
and  other  persons  as  to  wbat  was  told  tbem  and 
was  learned  by  them  about  a  person  who  disap- 
peared is  inadmissible  to  prove  bis  deatb. 

iRoweU  and  Start,  J  J.,  dissent.) 


Note.— For  evidence  of  family  reputation,  see 
White  V.  White  (Cal.)  7L.  R.  A.  799,  and  note;  also 
cases  in  note  to  Eisenlord  v.  Clum  (N.  Y.)  12  L.  R. 
A.  888,  and  Re  Pickens*  Estate  (Pa.)  85  L.  R.  A.  477. 
35  L.  R.  A. 


(April  26, 1896.) 

APPEAL  by  George  W.  Hurlburt  from  a  de- 
cree of  the  Probate  Court  for  the  Countr 
of  ChitteDden  distributing  the  estate  of  Wait 
Hurlburt,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  L.  Burnap  and  Henry  Bal- 
lard, for  appellant: 

Death  may  be  proved  by  reputation,  by 
hearsay,  or  evidence  of  facts  inconsistent  with 
the  existence  of  life. 

Lawson,  Presumptive  Ev.  197;  Burry.  Sim, 
4  Whart.  150. 

Evidence  of  reputation  touching  this  matter 
is  admitted,  says  Broom,  "because  the  law 
considered  such  evidence  to  be  sufficiently  de- 
serving of  credit,  as  a  means  of  communicat- 
ing the  real  fact  to  be  offered  to  a  jury." 

Broom,  Legal  Maxims,  9d5;  Rice,  "Ev.  416- 
419;  Whart.  Ev.  §  228. 

The  doctrine  relaxing  the  rigid  rules  of  evi- 
dence in  cases  involving  pedigree  is  familiar. 
and  as  that  term  embraces   the  fact  of  death 
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and  the  time  when  that  event  happened, 
the  reason  for  the  rule  laid  down  is  apparent, 
and  it  would  seem  to  admit  of  no  discussion 
that  reputation  and  hearsay  are  properly  ad- 
mitted in  such  investigations. 

Doe,  Banning,  v.  Griffin,  15  East,  293;  Webb 
V.  Richardson,  43  Vt.  465;  Mason  v.  Fuller,  45 
Vt.  29;  Hammond  v.  Noble,  57  Vt.  208;  Clark 
V.  Owens,  18  N.  Y.  434;  Cochrane  v.  Libby,  18 
31e.  89;  Bailey  v.  Bailey,  86  Mich.  182;  John 
Hancock  Mut.  L.  Ins.  Co.  v.  Moore,  84  Mich. 
41;  D<md  \.  Watson,  105  N.  C.  476;  Jackson, 
FeopU,  V.  Etz,  5  Cow.  314;  Jackson,  Miner,  v. 
Boneham,  15  Johns.  226;  Ringhouse  v.  Keever, 
49  111.  470;  Seheel  v.  Eidman,  77  111.  301 ;  Exoing 
v.  Savary,  3  Bibb,  235;  Eisenlord  v.  Clum,  126 
N.  Y.  552,  12  L.  R.  A.  886;  Secrist  v.  (?ree». 
70  U.  S.  8  Wall.  744, 18  L.  ed.  105. 

That  a  presumption  of  death  may  be  raised 
upon  evidence  of  facts  inconsistent  with  the 
theory  of  the  existence  of  life  cannot  be 
doubted. 

The  question  is  not  as  to  the  sufficiency  of 
the  evidence,  but  only  as  to  its  competency. 

Pedigree  which  includes  the  fact  of  death  as 
'well  as  birth  and  marriage  falls  squarely  within 
the  rule,  where,  if  no  other  evidence  exist,  re- 
sort must  be  had  to  evidence  of  traditionary 
declarations. 

If  it  be  a  recent  fact,  and  no  direct  proof  be 
possible,  then  it  must  follow  that  resort  must 
be  had  to  the  best  evidence  of  which  it  is  sus- 
ceptible though  it  be  reputation,  if  that  repu- 
tation was  formed  and  continues  to  exist  where 
the  best  and  adequate  elements  for  its  existence 
•could  be  found. 

Messrs.  Dillinfl^ham*  Husey  A  Howland, 
for  appellee: 

All  of  the  evidence  excluded  was  hearsay 
and  therefore  inadmissible. 

Its  intrinsic  weakness,  its  incompetency  to 
satisfy  the  mind  o!  the  existence  of  the  fact  and 
the  frauds  that  might  be  practised  under  its 
cover  combine  to  support  the  rule  that  hearsay 
evidence  is  totally  inadmissible. 

Mima  Queen  v.  Hepburn,  4  U.  S.  7  Cranch, 
296,  3  L.  ed.  850. 

Proof  of  death  by  hearsay  comes  within  the 
exception  relating  to  pedigree  and  is  restricted 
to  declarations  of  deceased  persons  who  are  re- 
lated by  blood  or  marriage  to  the  person  and 
therefore  interested  in  the  succession  in  ques- 
tion. And  general  repute  in  the  family, 
proved  by  the  testimony  of  a  surviving  mem- 
ber of  it.  has  been  considered  as  falling  within 
this  rule. 

The  declarations  must  be  those  of  deceased 
relatives  in  a  position  to  know  the  truth  made 
without  bias  and  ante  litem  motam. 

Carefully  considered  cases  hold  that  reputa- 
tion in  proof  of  pedigree  is  not  admissible. 

Stein  V.  Bowman,  88  U.  8. 18  Pet.  220,  10 
L.  ed.  134;  Carnes  v.  CrandaU,  10  Iowa,  377; 
He  Haven  v.  De  Haven,  77  Ind.  236;  Waldron 
V.  TuttU,  4  N.  H.  378;  Emerson  v.  White,  29  N. 
H.  490;  Haddock  v.  Boston  dt  M,  R.  Co,  8  Allen, 
298,  81  Am.  Dec.  656. 

If  reputation  is  admissible  at  all  in  proof  of 
death  it  is  so  admissible  under  the  exception 
admitting  hearsay  in  cases  of  pedigree;  and 
with  declarations  comprises  the  only  form  of 
admissible  proof  under  that  exception. 

The  rule  that  "hearsay  evidence  is  admissi- 
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ble  to  prove  a  pedigree  has  long  been  a  well- 
established  exception  to  the  general  rule  of  law 
which  excludes  that  species  of  evidence.  But 
it  is  an  exception  which  has  often  been  loosely 
and  carelessly  stated  in  terms  much  too  general, 
and  has  sometimes  been  incorrectly  applied.'' 

Waldron  v.  Tuttle,  supra. 

Keputation  is  no  other  than  hearsay  of  those 
who  may  be  supposed  to  have  been  acquainted 
with  the  fact  handed  down  from  one  to 
another. 

Higham  v.  Ridgway,  10  East,  109;  Stein  v. 
Bowman,  supra;  Haddock  v.  Boston  d  M.  R. 
Co.  8  Allen,  299,  81  Am.  Dec.  666;  Phillips, 
£v.  Cowen,  H.  <&  E.  notes,  248. 

A  declaration  discloses  the  opinion  of  an 
individual. 

Reputation  shows  the  opinion  of  a  class. 

Stegall  v,  StegaU,  2  Brock.  268;  Starkie,  Ev. 
84. 

The  reputation  must  have  been  formed 
among  those  calculated  to  know  the  truth. 

Stein  V.  Boteman,  supra;  Ellioott  v.  Pearl,  85 
U.  8.  10  Pet.  435,  9  L.  ed.  485;  Eisenlord  v. 
Clum,  126  N.  Y.  552, 12  L.  R.  A.  886;  Phillips. 
Ev.  Cowen,  H.  &  E.  notes,  248;  Monkton  v. 
Atiy.  (?ew.  2Russ.  &  M.  157;  Northrop  y.  Bale, 
76  Me.  811;  M(yrgan  v.  PumeU,  4  Hawks  (N. 
C.)95. 

The  reputation  must  have  been  formed 
among  those  whose  minds  stood  in  an  even 
position,  without  temptation  to  exceed  or  fall 
short  of  the  truth. 

Stein  V.  Bowman,  EUicott  v.  Pearl,  Eisenlord 
V.  Clum,  Phillips,  Ev.,  and  Northrop  v.  Hale, 
supra. 

The  reputation  must  be  general. 

Greenl.  Ev.  §  103;  McCariy  v.  Hodges,  2 
Edm.  Sel.  Cas.  489:  Clark  v.  Owens,  18  N. 
Y.  442. 

The  reputation  must  be  of  long  standing. 

Stein  V.  Bowman,  and  McCarty  v.  Hodges, 
supra;  Shields  v.  Boucher,  1  DeQ.  &  8.  40; 
Phillips,  Ev.  Cowen,  H.  &  E.  notes,  248;  Had- 
dock V.  Boston  db  M.  R.  Co.  3  Allen,  298,  81 
Am.  Dec.  656;  Higham  v.  Ridgway,  10  East, 
109;  Strickland  v.  People,  1  U.  8.  1  Dail,  14,  1 
L.  ed.  17;  8tarkie,  Ev.  46. 

The  reputation  must  have  been  formed  ante 
litem  motam. 

Stein  V.  Bowman,  supra;  Whitelockev  .Baker, 
13  Ves.  Jr.  511;  Berkeley  Peerage  Case,  4t 
Campb.  409:  Monkton  v.  Atty.  Gen.,  Northrop 
V.  Bale,  and  Strickland  v.  People,  supra. 

^Reputation  is  not  admissible  if  all  the  facts 
from  which  the  reputation  is  formed  can  be 
given  to  the  jury. 

Reputation  in  proof  of  marriage  as  ordinarily 
admitted  in  evidence  cannot  be  considered  as 
furnishing  a  reason  for  the  admission  of  repu- 
tation in  proof  of  death. 

Simkins  v.  Eddie,  56  Vt.  612;  Stein  v.  Bow- 
man, supra;  Starkie,  Ev.  46. 

Thompson,  J.,  delivered  the  opinion  of 
the  court: 

The  issue  was  whether  Edmund  W.  Hurlburt 
was  dead,  and  if  dead,  whether  he  died  before 
his  father.  Wait  Hurlburt,  did,  which  was  on 
December  14, 1884.  It  appeared  that  Edmund 
went  to  DeviVs  Lake,  Dakota,  some  time  in 
1882,  and  continued  to  reside  there,  and  at 
Grand  Forks,  Dakota,  living  a  rather  reckless 
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and  dissipated  life,  till  about  August  25,  1884, 
when  he  disappeared  from  Grand  Forks,  and 
has  not  been  seen  nor  heard  of  since.  As  tending 
to  prove  that  he  was  dead,  and  that  he  died 
before  his  father  did,  the  appellant  offered  to 
show  by  the  mother  and  sister  of  Edmund,  rc^si- 
dents  of  Chittenden  county,  Vermont,  and  his 
brother,  George  W.  Hurlburt,  the  appellant  in 
this  case,  and  a  resident  of  Massachusetts,  the 

general  reputation  in  the  family  as  to  Edmund's 
eath,  not  claiming  that  such  reputation  was 
derived  from  the  declarations  of  any  deceased 
member  of  the  family.  The  offer  was  ex- 
cluded. 

In  cases  of  pedigree,  both  in  this  country  and 
in  England,  the  declarations  of  deceased  mem- 
bers of  the  family,  made  ante  litem  motam,  be- 
fore there  was  anything  to  throw  doubt  upon 
them,  are  admissible  to  prove  pedigree.  Such 
declarations  are  received  as  original  evidence, 
and  upon  the  ground  of  the  interests  of  the 
declarants  in  the  person  from  whom  the  descent 
is  made  out,  and  their  consequent  interest  in 
knowing  the  connections  of  the  family.  The 
rule  of  admission  is  restricted  to  the  declara- 
tions of  deceased  persons,  who  were  related  by 
blood  or  marriage  to  the  person,  and  therefore 
interested  in  the  succession  in  question.  The 
term  "pedigree"  embraces  not  only  descent 
and  relationship,  but  also  the  facts  of  birth, 
marriage,  and  death,  and  the  times  when  these 
events  occurred.  1  Greenl.  Ev.  §  \0i\  Stein  v. 
Bowman,  88  U.  8.  13  Pet.  220,  10  L.  ed.  184. 
In  England  the  rule  is  limited  strictly  to  cases 
involvmg  pedigree,  and  does  not  apply  to  proof 
of  the  facts  which  go  to  make  up  pedigree, 
such  as  birth,  death,  and  marriage,  when  they 
have  to  be  proved  for  other  purposes.  Haines 
V.  Guthrie,  L.  R.  13  Q.  B.  Div.  818.  But  in 
this  state,  and  generally  in  this  country,  we 
think,  the  rule  goes  further,  and  you  may 
prove  these  facts  in  that  manner  in  any  case 
where  they  become  material. 

Counsel  for  appellant  contend  that,  in 
cases  of  pedigree,  death  may  be  proved  by 
general  reputation  in  the  family,  without  re- 
gard to  the  source  from  which  such  reputation 
had  its  origin,  or  the  time  when  it  came  into 
existence.  They  say  that '  'reputation . "  as  used 
in  this  connection,  means  "opinion"  or  "estab- 
lished opinion,"  or  "the  opinion  generally  en- 
tertained;*' and  that  it  is  more  limited  in  its 
scope  than  hearsay  fvidence,  and,  while  it  may 
be  the  result  of  the  latter,  it  is  not  necessarily 
dependent  upon  it,  and  may  exist  without  ft. 
It  would  be  useless  to  attempt  to  reconcile  the 
utterances  of  the  various  courts  that  have 
spoken  directly  or  indirectly  upon  this  subject. 
Counsel  upon  both  sides  have  collected  quite 
a  number  of  cases  bearing  upon  it,  and  there 
are  still  others  germane  to  it,  to  which  they  do 
not  refer.  Upon  careful  examination,  much 
that  is  said  in  many  of  them  upon  this  subject 
will  be  found  to  be  wholly  obiter  dictum. 
Some  of  the  cases,  on  account  of  the  alleged 
peculiar  exigencies  of  those  cases,  substantially 
adopt  tbe  doctrine  for  which  the  appellant  con- 
tends. In  some  instances  the  difference  in  the 
holding  of  various  courts  on  this  subject  has 
arisen  from  their  not  giving  the  phrase  ''family 
reputation"  the  same  meaning  when  applied  to 
matters  of  pedigree.  Some  American  cases 
have  held  this  kind  of  evidence  admissible,  on 
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the  authority  of  1  Greenl.  Ev.  12th  ed.  g  103. 
where  it  is  said:  "Ckneral  repute  in  tbe  family, 
proved  by  the  testimony  of  a  surviviog^  mem- 
ber of  it,  has  been  considered  aa  falling  within 
the  rule"  admitting  hearsay  evidence  in  ca£«& 
of  pedigree.     If  by  "general  repute  in  the 
family"  Greenleaf  means  general  opinion  or  be- 
lief, however  acquired,  in  the  edition  of  bis  work 
on  Evidence  to  which  we  refer,  be  cites  only 
one  case  that  can  be  claimed  to  support  the  text 
on  this  point.    Thati8i>00,  Banning,  v.  Griffin, 
15  East,  208,  which  was  an  action  of  ejectment. 
The  question  arose  whether  Thomas  Griffin,  a 
younger  brother   of    the   person   last  seised, 
through  whom  both  the  lessor  of  the  plaintiff 
and  the  defendant  were  to  make  title,  if  at  all, 
had  died  without   issue,   which  was    incum- 
bent upon  the  lessor  of  the  plaintiff  to  show 
before  he  could  entitle  himself  to  recover  upon 
the  general  merits  of  the  case.    For  this  pur- 
pose, Mrs.  Jeffries,  an  elderly  lady,  one  of  the 
family,  had  been  called  to  prove  that  Thomas 
had  many  vears  before,  when  a  youn^  man. 
gone  abroad,  and,  according  to  the  repute  of 
the  family,  had  afterwards  died  in  the  West 
Indies,  and  that  she  had  never   beard    in  the 
family  of  his  having  been  married.     The  de- 
fendant moved  for  a  new  trial,  on  the  ground 
that  this  was  not  sufficient  evidence  for  tbe 
lessor  of  the  plaintiff,  on  whom  the  affirmative 
proof  lay.  that  Thomas  in  fact  died  unmarried 
and  without  lawful  issue.     The  entire  opinion 
of  the  court,  delivered  by  Lord  Elleaborough. 
Ch.  J.,  is  as  follows:  "Tbe  evidence  was  suffi- 
cient to  call  upon  the  defendant  to  give  prima 
facie  evidence,  at  least  that  Thomas  was  mar- 
ried; for  what  other  evidence  could  the  lessor 
be  expected  to  produce  that  Thomas  was  not 
married  than  that  none  of  his  family  had  ever 
heard  that  he  was.  Per  Curiam:  Rule  refuseii." 
It  is  evident  that  no  question  was  made  in  respect 
to  the  death  of  Thomas.     In  effect,  the  witness 
testified  that  she.  a  member  of  the  family,  had 
never  learned  that  he  was  married.    It  was  not  a 
question  of  reputation  in  the  nature    of  an 
opinion,  but  a  negative  was  to  be  established, 
and  the  actual  knowledge  of  the  witness  that 
she  knew  of  no  marriage  tended  to   prove  it 
We  do  not  think  this  case  supports  so  broad  a 
proposition  as  that  laid  down  by  Greenleaf,  if 
by  "repute"  he  means  "opinion."    It  is  said  in 
2*Be8t,  Ev.  (Am.  ed.,  with  Wood's  notes)  *631» 
that  matters  of  pedigree  may  be  show  by  "gen- 
eral repute  in  the  family,  proved  by  a  surviv- 
ing member  of  it;"  but  no  authority  is  cited 
to  support  the  statement,  nor  does  it  appear  in 
what  sense  the  author  uses  the  word  "repute" 
in  this  connection.     It  is  important  to  ascer- 
tain, if  we  can,  what  the  words  "repute  in  the 
family"  and  "reputation"  signify  when    usrtl 
in  respect  to  pedigree.     It  will  be  observed  that 
both  Greenleaf  and  Best  speak  of  family  re- 
pule  as  something  to  be  proved  by  a  surviving 
member  of  the  family,   thus  impliedly  saying 
that  jt  is  something  that  has  come  down  from 
the  deceased  members  of  it,  or  that  was  known 
to  them.    In  Higham  v.  Bidgway,  10  E^ast,  109, 
Le  Blanc,  J.,  says:    "  On  inquiring  into  the 
truth  of  facts  which  happened  a  lone  time  ago, 
the  courts  have  varied  from  the  strict  rules  of 
evidence  applicable  to  facts  of  tbe  same  descrip- 
tion happening  in  modern  times;  because  of  the 
difficulty  or  impossibility,  by  lapse  of  time,  of 
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proving  those  facts  in  the  ordinary  way,  by 
living  witnesses.  On  tbisjo^round,  hearsay  and 
reputation  (which  latter  is  no  other  than  the 
hearsay  of  those  who  mav  be  supposed  to  have 
been  acquainted  with  the  fact  handed  down  from 
one  to  another),  have  been  admitted  as  evidence 
in  particular  cases. "  This  quotation  is  incor- 
porated into  1  Phillips, £v. (edition  withCowen, 
Hill  &  Edward's  notes)  *248,  as  a  statement 
of  law  in  respect  to  the  admissibility  of  hear- 
say evidence  in  cases  of  pedigree.  In  1  Starkie, 
Ev.  *30,  it  is  said:  "Reputation  seems  to  be  no 
more  than  hearsay,  derived  from  those  who 
had  the  means  of  knowing  the  fact.  Hence  it 
is  that  the  reputation  may  exist  when  those  who 
were  best  acquainted  with  the  fact  are  dead; 
and  that  such  reputation  and  even  traditionary 
declarations  become  the  best,  if  not  the  only, 
means  of  proof."  In  Goodright,  Stevens,  v. 
Moss,  2  Cow  p.  591,  Lord  Mansfield  said: 
"Tradition  is  suflBcient  in  point  of  pedigree." 
In  the  Berkeley  Peerage  Com,  4  Campb.  401, 
Lord  Mansfield,  Ch.  J.,  said:  "In  cases  of 
general  rights,  which  depend  upon  immemo- 
rial usage,  living  witnesses  can  only  speak  of 
their  own  knowledge  to  what  has  passed  in 
their  own  time;  and,  to  supply  the  deficiency, 
the  law  receives  the  declarations  of  persons 
who  are  dead.  There,  however,  the  wit- 
ness is  only  allowed  to  speak  to  what  he 
has  heard  the  dead  man  say  respecting  the 
reputation  of  the  right  of  way,  or  common, 
or  the  like.  A  declaration  with  regard 
to  a  particular  fact  which  would  support  or 
negative  the  right  is  inadmissible.  In  matters 
of  pedigree,  it  being  impossible  to  prove  by 
living  witnesses  the  relationships  of  past  gen- 
erations. The  declarations  of  deceased  mem- 
bers of  the  family  are  admitted,  but  here,  as 
the  reputation  must  proceed  on  particular 
facts,  such  as  marriages,  births,  and  the  like, 
from  the  necessity  of  the  thing,  the  hearsay  of 
the  familv  as  to  these  particular  facts  is  not 
excluded.  In  Monkton  v.  Atiy.  Gen.  2  Russ. 
&  M.  147,  Brougham,  Ld.  Ch..  said:  "An- 
other  restriction  was  a  good  deal  pressed,  that 
you  cannot  mount,  as  it  were,  an  hearsay  upon 
an  hearsay;  but  that  what  is  given  in  evidence 
as  hearsay  must  only  be  of  the  first  degree,  so 
to  speak;  in  other  words,  that,  after  connecting 
A  with  the  family,  it  is  competent,  after  his 
death,  to  give  in  evidence  declarations  made 
by  A  as  to  what  came  within  his  own  per- 
sonal knowledge,  but  not  declarations  as  to 
what  he  had  heard  respecting  the  family  from 
others.  There  is  no  warrant,  however,  for 
any  such  distinction.  The  declarations  ten- 
dered in  evidence  may  either  refer  to  what  the 
party  knew  of  his  own  personal  knowledge, 
or,  as  is  much  more  frequently  the  case,  to 
what  he  had  heard  from  others  to  whom  he 

fave  credit;  for  they  are  only  adduced  as  evi- 
ence  of  reputation  in  the  family,  and  that  is 
the  only  mode  in  which  the  tradition  in  a  fam- 
ily can  be  proved,  and  the  subject-matter  of 
that  tradition  can  be  perpetuated  in  testi- 
mony." In  Steinv.  Bowman,  88 U.  8.  13 Pet. 
209,  10  L.  ed.  129,  the  court  said:  "From 
necessity,  in  cases  of  pedigree,  hearsay  evi- 
dence is  admissible.  But  this  rule  is  limited 
to  members  of  the  family,  who  mav  "be  sup- 
posed to  have  known  the  relationships  which 
existed  in  the  different  branches.  The  decla- 
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rations  of  these  individuals,  they  being  dead, 
mav  be  given  in  evidence  to  prove  pedigree; 
and  so  is  reputation  (which  is  the  hearsay  of 
those  who  may  be  supposed  to  have  known 
the  fact,  handed  down  from  one  to  another) 
evidence.  As  evidence  of  this  description 
must  vary  by  the  circumstances  of  each  case, 
it  is  diflJcult,  if  not  impracticable,  to  deduce 
from  the  books  any  precise  and  definite  rule 
on  the  subject.  'It  is  not  every  statement  or 
tradition  in  the  family  that  can  be  admitted  in 
evidence.'  The  tradition  must  be  from  per- 
sons having  such  a  connection  with  the  party 
to  whom  it  relates  that  it  is  natural  and  likely, 
from  their  domestic  habits  and  connections, 
that  they  are  speaking  the  truth,  and  that  they 
could  not  be  mistaken."  In  Haddock  v.  R>s- 
ton  db  M.  R.  Co.  8  Allen,  298,  81  Am.  Dec. 
656,  in  which  general  reputation  was  offered 
as  evidence  on  a  question  of  pedigree,  and  ex- 
cluded, the  court,  in  affirming  the  ruling,  said: 
"The  admission  of  hearsay  to  prove  the  pedi- 
gree of  a  person  is  restricted  to  the  declara- 
tions of  deceased  persons  who  were  related  to 
him  by  blood  or  marriage.  1  Greenl.  Ev. 
§  103,  and  cases  there  collected.  And  'repu- 
tation,' says  Le  Blanc,  J.  (10  East,  120),  'is  no 
other  than  the  hearsay  of  those  who  may  be 
supposed  to  have  been  acquainted  with  the 
fact,  handed  down  from  one  to  another.' " 
lu  Whitelocke  v.  Baker,  18  Ves.  Jr.  511,  Lord 
Chancellor  Eldon  said:  "I  accede  to  the  doc- 
trine of  Lord  Mansfield  as  it  has  been  stated 
from  Cowper;  but  it  must  be  understood  as  it 
has  been  practised  and  acted  upon,  and  one 
word  in  that  passage  wants  explanation.  It 
was  not  the  opinion  of  Lord  Mansfield  or  of 
any  judge  that  tradition,  generally,  is  evidence 
of  pedigree;  the  tradition  must  be  from  per- 
sons having  such  a  connection  with  the  party 
to  whom  it  relates  that  it  is  natural  and  likely, 
from  their  domestic  habits  and  connections, 
that  they  are  speaking  the  truth,  and  that  they 
could  not  be  mistaken.  The  whole  goes  upon 
that;  declarations  in  the  family,  descriptions  in 
wills,  descriptions  upon  monuments,  descrip- 
tions in  Bibles  and  registry  books,  all  are  ad- 
mitted, upon  the  principle  that  they  are  the 
natural  effusions  of  a  party  who  must  know 
the  truth,  and  who  speaks  upon  an  occasion 
when  his  mind  stands  in  an  even  position, 
without  any  temptation  to  exceed  or  fall  short 
of  the  truth.  But  there  may  be  many  cir- 
cumstances, forming  part  of  the  tradition, 
which  you  would  reject,  taking  the  body  of 
the  tradition." 

It  is  urged  by  the  plaintiff  that  marriage 
may  be  proved  by  general  reputation,  and  that 
the*  case  at  bar  is  analogous  to  that.  It  is  true 
that  some  authorities  favor  the  idea  that  uni- 
form and  general  reputation  of  itself  may  be 
received  as  sufficient  proof,  prima  facie,  of 
marriage.  On  the  other  hand,  its  sufficiency 
in  any  case  has  been  denied,  unless  there  tie 
accompanying  proof  of  matrimonial  cohabita- 
tion. 1  Bishop,  Mar.  &  Div.  4th  ed.  §  438. 
In  Northfield  v.  Vershire,  83  Vt.  110,  it  was 
held  that  evidence  of  reputation  and  cohabita- 
tion is  competent  to  prove  marriage.  If  re- 
putation, in  the  sense  of  general  opinion  or 
genera]  belief,  is  evidence  of  marriage  when 
taken  in  connection  with  proof  of  cohabita- 
tion, it  is  difficult  to  see  why  marriage  may 
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DOt  be  found  from  it  alone,  if  it  satisfies  the 
mind  of  the  trier  that  the  fact  of  marriage  ex- 
ists. But  the  truth  is  that  what  is  spoken  of 
as  proof  of  marriage  by  general  reputation  in 
the  community  or  among  individuals  is  not  a 
belief  nor  opinion,  as  such.  On  this  subject 
Mr.  Phillips  says:  '*For  the  evidence  usually 
produced  in  such  cases  cannot  properly  be 
called  hearsay  evidence,  as  it  consists  of  origi- 
nal evidence  of  facts  and  circumstances;  thus, 
in  the  case  of  general  reputation  as  to  parties 
being  married,  it  consists  of  evidence  that  they 
were  received  in  society  as  man  and  wife,  or 
that  respectable  families  in  the  neighborhood 
visited  them,  or  that  the  woman  was  churched 
after  childbirth,  and  the  like,  all  which  cir- 
cumstances show  that  the  parties  acted  or  de- 
meaned themselves  as  if  they  were  married, 
and  not  living  in  a  state  of  concubinage;  and 
thus  the  ground  of  presumption  is  afforded 
that  they  were  actually  married."  1  Phillips, 
Ev.  edition  with  Cowen,  Hill,  &  Edward's 
notes,  *274.  Says  Greenleaf :  "It  is  frequently 
said  that  general  repute  is  admissible  to  prove 
the  fact  of  the  marriage  of  the  parties  alluded 
to,  even  in  ordinary  cases,  where  pedigree  is 
not  in  question.  In  one  case,  indeed,  such 
evidence  was,  after  verdict,  held  sufficient, 
prima  facie,  to  warrant  the  jury  in  finding  the 
fact  of  marriage,  the  adverse  party  not  having 
cross-examined  the  witness,  nor  controverted 
the  fact  by  proof.  But  the  evidence  produced 
in  the  other  cases  cited  in  support  of  this  posi- 
tion cannot  properly  be  called  hearsay  evi- 
dence, but  was  strictly  and  truly  original  evi- 
dence of  facts,  from  which  the  marriage  might 
well  be  inferred ;  such  as  evidence  of  the  par- 
ties being  received  into  society  as  man  and 
wife,  and  being  visited  by  respectable  families 
in  the  neighborhood,  and  of  their  attending 
church  and  public  places  together  as  such,  and 
otherwise  demeaning  themselves  in  public,  and 
addressing  each  other,  as  persons  actually  mar- 
ried." Greenl.  Ev.  12th  ed.  §  107.  Bishop 
says:  "What  weight  is  to  be  given  to  the 
single  fact  that  parties  are  reputed  to  be  mar- 
ried, is  a  question  of  difficulty;  because,  in  the 
cases,  this  fact  seldom  or  never  stands  alone." 
1  Bishop,  Mar.  &  Div.  4th  ed.  §  540.  It  Is  not 
clear  from  the  context  in  what  sense  Bishop 
used  the  word  "reputed."  What  has  been 
caUed  evidence  of  marriage  by  reputation  can 
more  properly  be  called  evidence  of  marriage 
by  conduct  of  the  parties  alleged  to  be  mar- 
ried, and  of  those  with  whom  they  live  and  as- 
sociate in  respect  to  them. 

Neither  is  the  question  under  consideration 
analogous  to  cases  in  which  an  issue  is  raised 
in  respect  to  a  person's  reputation  for  truth, 
good  character,  and  the  like,  for  in  such  case 
the  very  thing  to  be  proved  is  the  general  re- 
putation in  the  community  in  respect  to  these 
phases  of  personal  character. 

Somewhat  analogous  to  the  point  to  be  de- 
cided is  the  exception  to  the  rule  excluding 
hearsay  evidence  which  admits  it  in  certain 
instances  in  proof  of  matters  of  public  and  gen- 
eral interest;  such  as  the  boundaries  of  coun- 
ties or  parishes,  rights  of  common  claims  of 
highways,  etc.,  of  which  Best  says:  "Now,  it 
is  obvious  that  rights  of  the  public  or  general 
interest,  which  are  supposed  to  have  been  ex- 
ercised in  times  past,  partake,  in  some  degree, 
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of  the  nature  of  historical  facts,  and  especially 
in  this:  that  it  is  rarely  possible  to  obtain  origi- 
nal proof  of  them.  The  law  accordingly  al- 
lows them  to  be  proved  by  general  reputation, 
—e.  g.,  by  the  declarations  of  deceased  persons 
who  may  be  presumed  to  have  had  competent 
knowledge  on  the  subject;  by  old  documents 
of  various  kinds,  which,  under  ordinary  cir- 
cumstances, would  be  rejected  for  want  of 
originality,  etc.  But.  in  order  to  guard  against 
fraud,  it  is  an  established  principle  that  such 
declarations,  etc. ,  should  have  been  made  anU 
litem  motam."  3  Best,  Ev.  5th  Am.  ed.  with 
W^ood's  notes,  §  497.  Best's  definition  of  rep- 
utation, just  quoted,  is  adopted  in  2  Rapalje 
&  L.  Law  Diet,  subject  Beputatioii. 

It  is  urged  that  the  contention  of  the  appel- 
lant is  supported  by  Webb  v.  Ridiardmn,  42  Vt. 
465.  All  that  was  said  in  that  case  in  regard 
to  proving  matters  of  pedigree  hj  "near  rela- 
tives, from  reputation  In  the  family,"  was  said 
in  disposing  of  an  exception  taken  to  the  ad- 
mission of  a  deposition,  on  the  ground  of 
"lack  of  substance."  Portions  of  we  deposi- 
tions were  unquestionably  admissible.  The 
court  held  that  the  exception  was  too  general 
to  avail  the  excepting  party,  and  then  pro- 
ceeded to  make  some  remarks  in  respect  to 
family  reputation  as  evidence  in  a  case  of  pedi- 
gree. Hurlburt  v.  HurtburVs  Estate,  68  VL 
667.  The  remarks  of  the  court  were  entirely 
unnecessary  for  the  decision  of  the  question 
before  it.  It  was  said  that  the  court  would 
presume  that  the  deponent  derived  his  knowl- 
edge in  a  proper  manner,  rather  than  that  it 
came  from  an  illegitimate  source;  but  no  at- 
tempt was  made  to  define  what  was  a  legid- 
mate  source,  or  what  was  meant  by  reputation 
in  the  family  in  such  cases.  Hence  that  case 
cannot  be  considered  as  aiding  in  the  decision 
of  this.  It  is  also  said  that  Mason  v.  FSiller^ 
45  Vt.  29,  is  authority  for  the  claim  urged  by 
the  appellant.  That  was  a  bastardy  proceed- 
ing. In  the  course  of  the  trial,  it  became  ma- 
terial to  show  the  death  of  the  complainant's 
first  husband.  On  cross-examination,  and 
without  exception,  she  testified  as  followsr 
"My  husband  died  two  years  ago  last  March. 
I  was  not  with  him  at  the  time  of  his  death, 
or  present  at  his  burial,  and  have  no  personal 
knowledge  of  his  death;  I  only  know  from  his 
folks  telling  me,  and  writing  me.  They  wrote 
me  three  letters  this  winter,  and  his  brother 
told  my  husband."  Previous  to  the  trial,  the 
complainant  had  remarried.  The  question  of 
the  sufficiency  of  this  evidence  to  prove  the 
death  of  the  former  husband  was  raised  br 
a  motion  to  direct  a  verdict  for  the  defendf- 
ant.  This  court  held  that  the  evidence- 
tended  to  prove  his  death.  In  that  case  the 
Suestion  of  family  repute  or  family  reputa- 
on,  in  the  sense  of  general  opinion  or  be- 
lief, was  not  raised  nor  discussed.  The  evi- 
dence admitted  was  wholly  declarations  by 
third  parties  out  of  court.  The  only  ground, 
either  on  authority  or  principle,  upon  which 
that  holding  can  be  sustained,  is  the  as- 
sumption that  the  relatives  making  the  dec- 
larations were  deceased  at  the  time  of  the 
trial,  and  that  the  declarations  were  made 
ante  litem  motam.  The  record  does  not  dis- 
close whether  such  was  the  fact  or  not. 
The  contrary  not  appearing,  to  sustain  the 
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ruling  of  the  county  court  and  the  judg- 
ment of  this  it  is  to  be  presumed  that  the 
evidence  showed  that  they  were  dead,  and 
that  the  declarations  were  made  ante  litem 
motam.  If  the  declarants  were  liviDg  at  the 
time  of  the  trial  in  the  county  court,  then  it  is 
not  a  case  to  be  followed.  The  question  in- 
volved in  the  case  at  bar  was  not  passed  upon 
in  Hammond  v.  J!fobl€,  57  Vt.  203. 

It  will  be  observed  that  some  of  the  author- 
ities speak  of  "repute,"  "reputation,"  and 
"tradition"  as  convertible  terms  when  ap- 
plied to  cases  of  pedigree.  Now,  "tradition" 
is  knowledge,  belief,  or  practices  transmitted 
orally  from  father  to  son,  or  from  ancestors  to 
posterity.  When  these  authorities  speak  of 
"repute,"  "reputation,"  or  "tradition"  in  mat- 
ters of  pedigree,  we  think  they  mean  such  dec- 
larations and  statements  respecting  the  pedi- 
gree as  have  come  down  from  generation  to 
generation  from  deceased  relatives  in  such  a 
way  that  even  though  it  cannot  be  said  nor  de- 
termined which  of  the  deceased  relatives  or- 
iginally made  them,  or  was  personally  co.^cni- 
zant  of  the  facts  therein  stated,  yet  it  appears 
that  such  declarations  and  statements  were 
made  as  family  history  arite  litem  motam,  by 
a  deceased  person,  connected  by  blood  or  mar- 
riage with  the  person  whose  pedigree  is  to  be 
established. 

It  is  urged  that  general  reputation,  meaning 
thereby  opinion  or  belief,  among  relatives  or 
friends  in  respect  to  one's  death,  must  be  ad- 
missible: otherwise,  in  some  cases,  it  would  be 
impossible  to  prove  death,  when  there  was  no 
doubt  in  respect  to  it.  This  contention  is  not 
sound.  The  proof  of  death  is  no  morediflScult 
than  many  other  facts  which  are  required  to  be 
proved  to  determine  rights  of  litigants.  If 
the  person  supposed  to  be  dead  has  been  ab- 
sent and  not  heard  from  for  seven  years,  the 
legal  presumption  of  death  at  the  end  of  seven 
years  arises.  In  addition  to  this,  any  facts  or 
circumstances  relating  to  the  character,  habits, 
condition,  affections,  attachments,  prosperity, 
and  objects  of  life,  which  usually  control  the 
conduct  of  men,  and  are  the  motives  of  their 
actions,  are  competent  evidence  from  which 
may  be  inferred  the  death  of  one  absent  and 
unheard  from,  whatever  has  been  the  duration 
of  such  absence.  Tisdale  v.  Connecticut  Mut. 
L,  Ins.  Co.  26  Iowa,  170,  96  Am.  Dec.  186. 
The  rule  admittine  any  kind  of  hearsay  evi- 
dence in  cases  of  this  kind  had  its  origin  in  the 
General  necessitv  growing  out  of  the  extreme 
ifficulty  of  establishing  a  pedigree,  especially 
after  the  long  lapse  of  time,  and  when,  as  Is 
sometimes  the  case,  the  familv  connection 
must  be  traced  through  several  generations. 
.  When  all  the  facts  relative  to  a  question  of 
pedigree  are  within  the  knowledge  of  living 
witnesses,  and  none  of  such  facts  are  derived 
from  the  declarations  of  deceased  members  of 
the  family,  there  is  no  necessity  for  resorting  to 
so-called  "family  reputation,"  created  wholly 
by  the  living,  any  more  than  in  a  case  not 
involving  pedigree.  The  testimony  of  such 
witnesses  can  be  produced  in  court. ^ and 
from  it  the  triers  can  find  such  facts  as 
they  think  it  proves.  However  much  and 
long  the  members  of  a  family  may  have  re- 
flected upon  and  brooded  over  such  known 
facts,  circumstances,  and  incidents  of  the  case, 
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considered  in  reference  to  the  character  and. 
habits  of  the  person  whose  death  is  in  ques- 
tion, the  result  of  such  cogitation  is  only  their 
opinion  or  belief  based  on  such  facts,  circum- 
stances, and  incidents.  It  does  not  change  the 
nature  of  the  result  of  such  cogitation  to  call  it 
"family  reputation,"  instead  of  its  true  name, 
"belief"  or  "opinion."  It  is  urged  that  such, 
opinion  is  independent  evidence,  without  re- 
gard to  whether  it  existed  ante  litem  motam- 
or  not.  This  would,  in  a  case  like  the  one  at 
bar,  in  effect,  substitute  interested  heirs  for  a 
disinterested  jury;  for,  by  such  opinion,  the 
heirs,  on  the  same  evidence,  pass  upon  the- 
very  question  which  the  jury  is  to  decide,  and 
which  is  determinative  of  the  rights  of  the 
parties.  The  ante  litem  motam  safeguard  is 
ignored  and  self-interest  given  full  sway.  An 
exceptional  rule  of  evidence,  created  to  meet  a 
general  necessity  and  promote  justice,  should 
not  be  extended  unnecessarily,  so  as  to  invite 
and  promote  fraud;  nor  should  the  limitations 
by  which  the  rule  is  guarded  to  secure  the 
truth,  and  prevent  deception  and  fraud,  be  ig- 
nored. 

On  reason  and  authority,  we  think  that  the 
phrase  "general  repute  in  the  family,"  or  "gen- 
eral reputation  in  the  family,"  when  applied 
to  cases  of  pedigree,  means  declarations  of 
deceased  members  of  the  family  made  ante 
litem  motam,  and  family  history  and  tradi- 
tion, handed  down  by  declarations  of  de- 
ceased members  of  the  family,  made  ante  li- 
tem motam.  The  same  would  be  the  case- 
when  it  is  necessary  to  prove  marriage,  birth^ 
or  death  for  any  other  purpose.  The  evidence 
in  respect  to  the  general  reputation  in  the  fam- 
ily of  Edmund  in  respect  to  his  death  was- 
iherefore  properly  excluded. 

The  appellant  also  offered  to  prove  that  at  the- 
time  of  Edmund's  disappearance,  it  was  gen- 
erally reputed  among  bis  friends  and  acquaint- 
ances, both  at  Grand  Forks  and  Devil's  Lake,., 
that  he  was  killed  or  drowned,  and  that  such 
was  still  the  reputation  there  in  1893;  but  the- 
evidence  was  excluded. 

There  are  cases  in  which  it  has  been  held 
that  general  reputation  among  a  person's- 
friends  and  aocquaintances  is  admissible  to 
prove  his  death.  Of  this  character  are  Ring- 
house  V.  Keever,  49  111.  470,  and  Swing  v.  Sa- 
tary,  8  Bibb,  285.  In  the  former  of  these 
cases,  it  was  admitted,  as  was  said,  because  the- 
dcceased  left  no  kindred  that  was  known.  In 
Ewing  v.  Savary  the  court  said  such  evidence 
was  admissible,  when,  as  in  that  case,  the  death 
happened  out  of  the  state.  2  Rice,  £v.  1224 
(a  recent  text-book  on  evidence),  goes  no  fur- 
ther on  this  subject  than  to  say  that  a  person's- 
death  may  be  proved  "by  general  repute  among 
acquaintances,  when  he  left  no  kindred,  or  in 
connection  with  family  repute  where  he  died 
abroad,"  and  cites  these  two  cases  in  support* 
of  this  statement.  Some  of  the  other  cases- 
cited  by  the  appellant  tend  to  support  his  con- 
tention in  this  behalf.  But  the  reasons  given 
in  this  class  of  cases  for  extending  the  rule  ad- 
mitting- hearsay  in  cases  of  pedigree,  so  as  to* 
include  general  reputation  of  this  kind,  are  far 
from  satisfactory,  and,  if  followed  to  their 
logical  conclusion,  would  admit  general  repu- 
tation in  regard  to  any  fact  in  issue  in  every 
case,  whether  involving  pedigree  or  not,  where- 
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there  is  a  shortage  of  proof,  or  it  is  more  con- 
venient to  obtain  evidence  of  such  reputation 
than  to  procure  evidence  not  of  the  nature  of 
hearsay,  tkott  v.  Rntliffe,  30  U.  8. 5  Pel.  81, 
8  L.  ed.  54,  is  said  to  hold  that  general  reputa- 
tion of  death  is  admissible  to  prove  the  fact  of 
•death,  but  it  does  not  so  hold.  In  that  case,  a 
witness,  Mrs.  £pps,  without  stating  her  in- 
formant, testified  that  she  "was  told  that  Mr. 
Madison  was  dead."  This  evidence  was  held 
admissible,  but  the  court  did  not  attempt  to 
«tate  its  reasons  for  so  holding.  It  is  apparent 
that  the  question  of  reputation,  in  the  sense  for 
-which  the  appellant  contends,  was  not  in- 
volved in  that  case.  The  case  of  Seerist  v. 
Green,  70  U.  8.  3  Wall.  744,  18  L.  ed.  153,  is 
cited  as  supporting  the  claim  that  such  reputa- 
tion is  admissible.  In  that  case  a  deposition 
was  read  to  prove  the  death  of  one  William 
James.  Exceptions  having  been  taken  to  its 
admission,  by  Seerist,  the  court  said:  "But 
they  cannot  avail  him,  for  the  witness  really 
certifies  to  every  material  fact  as  of  his  own 
knowledge,  although  it  is  competent  to  prove 
death  and  heirship  by  reputation."  It  will  be 
observed  that  what  was  said  in  regard  to  repu- 
tation being  evidence  was  wholly  Mter  dictum, 
nor  does  it  appear  in  what  sense  the  word  *  'rep- 
utation" was  used  by  the  court.  Among 
cases  holding  that  such  reputation  is  not  ad- 
missible are  Chapman  v.  Chapman,  2  Conn. 
847.  7  Am.  Dec.  277;  Haddock y.  Boston  dh  M, 
R.  Co,  8  Allen.  298,  81  Am.  Dec.  656;  Blaisdell 
V.  Biekum,  189  Mass.  250;  Carnes  v.  Crandell, 
10  Iowa,  877;  Ross  v.  Loomis,  64  Iowa,  432; 
De  Havtn  v.  De  Haten,  77  Ind.  239;  Wt{- 
^n  V.  Brotcnlee,  24  Ark.  586,  91  Am.  Dec. 
623,  and  note,  p.  528;  Stein  v.  Bowman, 
88  IT.  8.  13  Pet.  209,  10  L.  ed.  129;  Vowles 
V.  Toung,  13  Ves.  Jr.  140;  Johnson  v.  Law- 
son,  2  Bing.  86.  What  has  been  said  in 
respect  to  so  called  "family  reputation"  of  this 
character  applies  with  still  greater  force  to 
this  class  of  reputation.  We  think  the  better 
rule  is  that  which  excludes  as  evidence  such 
general  reputation  of  death  among  friends  and 
accquaintances.  Some  of  the  cases  holding 
such  reputation  admissible  limit  its  admissi- 
bility to  cases  where  the  fact  to  be  proved  is 
ancient,  and  better  evidence  is  not  attainable. 
Such  a  case  is  Bimey  v.  Hann,S  A.  K.  Marsh. 
822, 13  Am.  Dec.  107.  This  distinction  would 
exclude  the  testimony  offered. 

We  think  that  on  another  ground,  also,  all 
the  evidence  of  reputation  offered  was  inad- 
missible. The  rule  of  law  admitting  any  kind 
of  hearsay  evidence  in  cases  of  pedigree  rests 
upon  the  presumption  that  the  declaration, 
family  history,  or  family  tradition,  constitut- 
ing the  evidence  offered,  comes  from  persons 
having  competent  knowledge  in  respect  to  the 
subject-matter  of  the  declaration,  family  his- 
tory, or  tradition.  1  Phillips,  Ev.  edition  with 
Cowen,  Hill,  &  Edward's  notes,  248;  2  Starkie, 
Ev.  5th  Am.  ed.  with  notes  bv  Metcalf,  In- 
graham,  and  Germand,  605;  Wtiitdockc  v.  Ba- 
ker, 13  Ves.  Jr.  511;  Stein  v.  Bowman,  38  U. 
S.  18  Pet.  209,  10  L.  ed.  129;  Hiijham  v.  Ridg- 
way,  10  East,  109:  Haddock  v.  Boston  d;  M.  R. 
Co.  3  Allen,  298,  81  Am.  Dec.  656.  When  it 
appears  that  the  evidence  of  this  kind  offered 
does  not  come  from  such  a  source,  this  pre- 
sumption is  rebutted,  and  it  becomes  inadmis- 
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sible.  Lynch  v,  Rutland,  66  Vt.  570.  It  ap 
peared  from  the  uncontradicted  evidence  intro 
duced  by  the  appellant  that  neither  the  mem 
bers  of  the  familv,northe  friends  and  acquaiDt 
ances  of  Edmund  at  either  of  the  places  named, 
nor  anyone  else,  so  far  as  was  knowD,  had 
any  knowledge  as  to  whether  Edmund  died 
prior  to  the  death  of  his  father,  or  is  still  lir 
ing.  For  this  reason,  this  evidence  was  inad- 
mfssible. 

What  the  detective,  the  chief  of  police,  aod 
others  deposed  was  told  to  them  about  Hnrl 
hurt,  and  was  learned  by  them  about  btm. 
which  was  but  another  way  of  stating  what 
was  told  to  them,  was  properly  excluded.  It 
belongs  to  the  class  of  testimony  that  was  held 
inadmissible  as  hearsay  when  the  case  was 
here  before.  Further  discussion  of  the  mat- 
ter is  not  necessary.  We  refer  to  the  report  of 
the  case  in  68  V t.  667,  for  the  ground  and  rea- 
son of  the  holding. 

The  appellant  presented  several  requests  to 
charge,  and  excepted  for  alleged  noncompli 
ance.  Some  of  these  requests  were  not  of  suf 
ficient  scope.  They  presented  only  a  partial 
view  of  the  testimony,  and  put  the  case  on  too 
narrow  ground,  and  too  favorable  to  the  ap 
pellant  Others  of  them  were  better  in  tbis 
regard,  and  well  enough,  perhaps;  and  thej 
were  complied  with,  we  think.  True,  the 
court  did  not  comply  with  them  categoricallT, 
but  it  did  in  substance  and  effect,  and  pin 
the  case  to  the  jury  fairly  and  fully  in  even- 
aspect  presented  by  the  testimony,  and  ins 
manner  not  excepted  to.  On  a  careful  coofid 
eration  of  this  point,  we  see  nothing  of  whicli 
the  appellant  has  a  right  to  complain. 

Judgment  affirmed,  and  ordered  to  be  certi- 
fied to  the  probate  court.      .,4ts^        ,,aji 

Rowell,  J.,  dissenting:  "M  *  *-• 
According  to  the  opinion,  general  reputation 
in  the  family,  when  applied  to  cases  of  pedigree, 
means  family  history  and  tradition,  handed 
down  hj  declarations  of  deceased  members  of 
the  family,  made  ante  litem  motam.  This  limit* 
such  reputation  wholly  to  hearsay,  for  such  dec 
larations  are  nothing  else,  as  they  are  handed 
down  by  relation,  the  narrator  simply  tellin? 
what  he  has  heard.  This  is  undoubtedly  tht 
rule  in  England;  but  in  this  country  I  think 
the  phrase  has  a  broader  and  more  compre- 
hensive meaning  when  the  word  ''reputation," 
as  therein  used,  is  rightly  understood.  One 
primary  meaning  of  "reputation"  is  a  thinking 
over,  pondering,  considering,  reflecting  upon. 
This  meaning,  to  my  mind,  is  iovolved  in  the 
word  as  used  in  this  connection;  and,  in  respect 
to  death,  I  venture  to  assert  that  it  is  the  ma- 
tured product  of  the  family  thought  and  reflec 
tion  upon  the  known  circumstances  and  inci- 
dents of  the  case,  considered  with  reference 
to  the  character  and  habits  of  the  person  whose 
death  Is  in  question.  That  thought  and  ^efle^ 
tion  lay  hold  of  these  circumstances  and  inci- 
dents, and  brood  over  them,  gradually  there 
from  creating  belief,  which,  though  weak  at 
first,  continually  increases  and  strengthens  as 
the  mental  operation  goes  on,  until  at  last 
it  becomes  a  settled  and  an  abiding  conviction 
in  the  family  mind.  Then,  and  not  tiU  theo. 
is  the  product  matured, — is  reputation  accom- 
plished.   This  is  family  reputation,  as  dis- 
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tiDgulshed  from  family  history,  handed  down 
by  declarations  of  deceased  members  of  the 
family.  Viewed  in  this  light,  such  reputation 
is  a  fact  of  which  the  law  takes  cognizance  as 
evidence,  because  it  regards  it  as  sufiSciently 
deserving  of  consideration  as  a  means  of  proof 
to  entitle  it  to  be  submitted  to  a  jury.  If  evi- 
dence, it  is  manifestly  original  and  primary 
evidence,  and  therefore  it  makes  no  difference 
with  its  admissibility  that  the  circumstances 
and  incidents  that  constitute  the  seed  of  that 
product  appear  in  the  case,  so  that  the  jury 
has  befgre  it  substantially  the  same  material 
from  which  to  draw  inferences  and  conclu 
sions  that  the  family  had.  This  is  shown  by 
Cochrane  v.  Libby,''\%  Me.  39.  Much  other 
testimony  was  introduced  in  that  case  to  prove 
death,  and  it  was  evidently  what  the  family 
belief  of  death  was  based  upon;  yet  family 
reputation  was  received,  and  the  court  said  it 
was  prima  facie  evidence  of  death. 

In  this  country  the  authorities  on  the  sub- 
ject are  conflictfng.  Some  of  the  cases,  and 
the  text- writers  generally,  I  think,  sustain  the 
Tiew  for  which  I  contend.  Thus,  in  Clark  v. 
Chcens,  18  N.  Y.  434,  the  lease  in  question 
was  for  the  longest  of  three  lives,  Plaintiff 
proved  the  death  of  two  of  the  persons,  and 
gave  evidence  that  the  third,  if  living,  would 
be  eighty  years  old ;  that  he  had  not  been  heard 
from  for  fifty  years;  and  that  for  over  forty  years 
he  had  been  reputed  among  his  family  and 
connections  to  be  dead.  The  court  sustained 
the  admission  of  the  reputation,  and  said  that 
it  is  well  settled  that  on  all  questions  of  gen- 
ealogy, and  generally  on  questions  relating  to 
births,  deaths,  and  marriages,  in  the  absence 
of  higher  evidence,  resort  may  be  had  to  what 
is  commonly  said  and  understood  to  be  true 
among  the  immediate  relatives  and  family 
connections  of  the  party  to  whom  the  inquiry 
relates.  It  is  true,  the  court  said  '*in  the  ab- 
sence of  higher  evidence;"  but  as  this  evidence, 
if  admissible  at  all,  is  original  and  primary, 
and  in  no  sense  secondary,  there  is  no  higher 
evidence  in  degree;  and,  although,  with  other 
evidence  of  death  in  the  case,  it  would  be  cu- 
mulative, yet  it  would  not  thereby  be  rendered 
inadmissible,  nor  because  other  evidence  of 
more  probative  force  could  be  obtained.  It 
would  stand  in  this  regard  like  evidence  gener- 
ally of  equal  degree.  If,  without  the  admission 
of  such  evidence,  the  difficulty  of  proving 
death  in  some  cases,  and  the  impossibility  in 
others,  necessitated  its  admission  as  a  rule  of 
law,  as  I  think  they  did,  then  that  rule  is  general 
in  application;  and,  in  adminstering  it.  you 
cannot  take  cognizance  of  the  difficulty  or  the 
impossibility  in  the  particular  case,  and  admit 
or  reject  the  evidence  as  the  necessity  of  the 
casefseems  to  require.  NotTi's  v.  Edwards,  90 
N.  C.  882.  47  Am.  Rep.  526,  when  carefully 
examined,  will  be  found  to  sustain  the  admission 
of  general  belief  prevailing  in  the  family  as 
proof  of  death.  In  a  Wisconsin  case,  the  name 
of  which  I  have  not  before  me,  testimony  re- 
lating to  family  connection  and  membership, 
and  to  the  death  and  times  of  death  of  members, 
and  whether  they  had  been  or  were  married  or 
not,  was  held  admissible,  in  view  of  the  nature 
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of  the  subject,  although  based  in  part  on  the 
course  of  speech  and  understanding:  in  the  fam- 
ily, instead  of  on  direct  personal  knowledge. 
In  Ringhouse  v.  Keever,  49  111.  470,  reputation 
of  death  among  acquaintances  was  admitted, 
because  the  deceased  left  no  relatives.  His 
death  was  announced  in  the  newspapers,  and 
be  was  spoken  of  by  his  acquaintances  as  dead. 
The  court  said  that,  in  a  population  as  unstable 
as  theirs,  the  refusal  of  all  evidence  of  reputa- 
tion in  regard  to  death,  unless  it  came  from 
family  relatives,  would  sometimes  render  proof 
of  death  impossible,  though  their  might  be  no 
doubt  of  the  fact,  and  thus  the  ends  of  justice 
be  defeated.  This  case  expressly  recognizes 
the  admissibility  of  family  reputation  in  regard 
to  death,  and  is  authority  for  its  admission; 
for,  if  reputation  among  acquaintances  is  ad- 
missible, all  the  more  is  family  reputation.  In 
Eicing  v.  Samry,  8  Bibb,  285,  it  was  proved 
that  in  his  family,  and  among  his  acquaintances 
where  he  had  resided,  the  person  was  reputed 
to  be  dead.  The  court  said  that  such  evidence 
was  undoubtedly  admissible  when,  as  there, 
the  death  happened  out  of  the  state.  In  the 
case  at  bar  the  person  whose  death  is  in  question, 
if  dead,  died  out  of  the  state,  if  that  makes 
any  difference,  which  I  think  does  not.  In 
Jackson,  People,  v.  Etz,  5  Cow.  314,  the  ques- 
tion was  whether  John  Tool  died  at  a  certain 
place  in  the  spring  of  1779,  at  which  time  he 
was  a  soldier  in  the  American  army.  Wit- 
nesses for  plaintiff  testified  that  he  was  lost 
or  missing  when  returning  from  a  tavern  to  the 
camp  on  the  night  of  St.  Patrick,  and  that  it 
was  afterwards  generally  reported  and  believed 
that  he  was  dead.  Proof  of  the  report  and 
belief  was  not  objected  to,  but  the  court  said 
that  in  analogy  to  cases  of  pedigree,  etc.,  it 
seemed  to  be  admissible,  and  that  the  fact 
that  a  soldier  or  any  other  person  was  missing 
at  a  particular  time,  accompanied  with  a  re- 
port and  general  belief  of  his  death,  must  in 
many  cases  be  not  only  the  best,  but  the  only, 
evidence  of  his  death  that  could  be  supposed  to 
exist.  The  circumstances  of  the  case  in  band 
make  especially  applicable  what  is  there  said. 
In  Jackson,  Miner,  v.  Boneham,  15  Johns.  226, 
general  opinion  in  the  family  that  a  certain 
member  of  it  was  dead,  testified  to  by  a  sister 
of  such  member,  was  objected  to  as  hearsay, 
but  held  admissible. 

I  do  not  care  to  discuss  as  a  separate  prop- 
osition the  admissibility  of  reputation  among 
friends  and  acquaintances,  for  I  think  it  stands 
in  this  regard  on  much  the  same  ground  as 
family  reputation. 

The  other  ground  stated  in  the  opinion  for 
excluding  all  the  evidence  of  reputation  is  not, 
to  my  mind,  another  ground  at  all,  but  only 
another  phase  of  the  same  ground  already  taken 
by-  the  court;  and,  if  that  ground  fails,  this 
must  fail  also. 

If  the  position  I  have  taken  is  right,  it  is 
obvious  that  the  fact  that  the  reputation  did 
not  antedate  the  controversy  goes  only  to  its 
weight  as  evidence,  not  to  its  competency. 

Start,  J.,  concurs. 
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*Where  a  plain  picture  or  representa- 
tion produced  by  the  art  of  photog^ 
raphy  im  verified  as  a  correct  representa- 
tion of  the  locality  at  the  time  of  the  accident,  it 
is  admissible  in  evidence  to  enable  the  court  or 
Jury  to  understand  and  apply  the  established 
facts  to  the  particular  case.  Such  photographic 
scenes  are  admissible  as  appropriate  aids  to  the 

t  Jury  in  appiyinff  evidence,  whether  it  relates  to 
persons,  things,  or  places. 

*Headnote  by  Minbb,  J. 


(Ckstober  12,  1808.) 

APPEAL  by  defendant  from  a  Judgment  of  tbt 
District  Court   for  Salt  Lake  County  k  I 
favor  of  plaintiff  in  an  action  brought  to  r^   ' 
cover  damages  for  personal  injuries  alleged  u- 
have  been  caused  by  defendant's  Diligence. 
JReversed, 

The  facts  are  stated  in  the  opinion. 

Mewrs,  Rawlins  A  Critchlo^r,  for  ap- 
pellant: 

The  photographs  were  admissible  upon  the 
same  principle  as  a  dia^am  or  map  woutl 
be,  and  the  court  erred  m  refusing  to  adoii: 
them. 

Rice,  Ev.  1169-1172;  Church  v.  MUwauka. 
81  Wis.  512:  Alberti  v.  New  York,  L.  E.  d  W 
R  Co.  118  N,  Y.  77.  6  L.  R.  A.  7«5;  Harfori 
County  Comrs,  v.  Wiw,  71  Md.  48;  Bymn  t. 


N0TE.~U8e  of  photographs  as  evidence, 

I.  In  getieral. 
II.  Proof  of  correctness, 

III.  As  secondary  evidence. 

IV.  Discretion  of  court. 

V.  Of  persons. 

a.  In  general, 

b.  To  show  likeness  of  parent  and  chUd. 

c.  For  identification. 

d.  Of  part  of  body, 

VI.  Of  places. 
VII.  Of  documents, 

a.  In  general. 

b.  For  comparison  of  handwriting. 
0.  Enlarged  copies  of  handwriting, 

VIII.  Of  other  things. 
IX.  Extraneous  matter  on  photographs. 
X.  X-ray  photographs. 

I.  In  general. 

The  court  may  notice  Judicially  that  all  civilized 
communities  rely  upon  photographic  pictures  for 
takinfiT  and  presentlnjr  resemblances  of  persons  and 
animals,  of  scenery,  and  all  natural  objects,  of 
buildings,  and  other  artificial  objects.  Cowley  v. 
People,  88  N.  Y.  484. 88  Am.  Rep.  464,  8  Abb.  N.  C.  1. 

Judicial  cofirnizance  is  taken  of  the  fact  that  pho- 
tography is  the  art  of  producing  fac-slmiles  or  rep- 
resentations of  objects  by  the  action  of  light  on  a 
prepared  surface.  Luke  v.  Calhoun  County,  52 
Ala.  118. 

The  court  says  In  Franklin  v.  State,  60  Gsl.  42,  47 
Am.  Rep.  748:  "We  cannot  conceive  of  a  more  im- 
partial and  truthful  witness  than  the  sun,  as  its 
light  stamps  and  seals  the  Blmilitude  of  the  wound 
on  the  photograph  put  before  the  Jury;  it  would  be 
more  accurate  than  the  memory  of  witnesses,  and  as 
the  object  of  all  evidence  is  to  show  the  truth,  why 
should  not  this  dumb  witness  show  it?" 

A  picture  produced  by  the  art  of  photography  is 
in  fact  but  a  scientific  reproduction  of  a  fac-simile 
of  the  original  object  in  nature  by  a  mechanical  art 
every  day  advancing  toward  perfection,  and  it  is 
admissible  in  evidence  under  the  same  rule  that  ad- 
mits diagrams  and  maps,  when  proved  to  be  cor- 
rect. Kansas  City,  M.  &  B.  R.  Co.  v.  Smith,  90  Ala. 
26. 

An  objection  to  the  admissibility 'of  photographs 
in  evidence  on  the  ground  that  they  did  not  tell  the 
story  told  by  the  human  eye  was  overruled  in  Scott 
V.  New  Orleans,  41  U.  8.  App.  498,  75  Fed,  Rep.  378, 
although  the  court  says  there  is  much  force  in  the 
suggestion  of  the  counsel,  and  that  touching  the 
effect  of  the  testimony  the  Jury  should  be  fully  and 
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carefully  Instructed  and  warned  against  its  liabilitr 
to  mislead. 

'That  a  portrait  or  miniature,  painted  from  llfe 
and  proved  to  resemble  the  person,  may  be  used 
to  Identify  him,  cannot  be  doubted,  though,  like  s,\ 
other  evidences  of  identity,  it  is  open  to  disproof 
or  doubt,  and  must  be  determined  by  the  jurr. 
There  seems  to  be  no  reason  why  a  pboto^rapb 
proved  to  be  taken  from  life  and  to  resemble  the 
person  photographed  should  not  fill  the  same  mea»- 
ure  of  evidence.  It  is  true  the  photographs  we  see 
are  not  the  original  likenesses;  their  linea  arenc: 
traced  by  the  hand  of  the  artist,  nor  oan  the  ardss 
be  caUed  to  testify  that  he  faithfully  lined  the 
portrait.  They  are  but  paper  copies  taken  frooi 
the  original  plate,  called  the  negative,  made  sensi- 
tive by  chemicals,  and  printed  by  the  sunlight 
through  the  camera.  It  is  the  result  of  art,  guided 
by  certain  principles  of  scienoe.'*  Udderxook  v. 
Com.  76  Pa.  340. 

A  photograph  made  from  the  negatives  of  two 
others  by  putting  the  nagatlves  in  juxtaposition 
and  taking  a  third  picture  from  them  was  admitted 
in  evidence  in  Re  Jessup's  Bstate,  81  Cal.  406*  6  L.  R- 
A.  584,  to  show  the  resemblance  of  the  persons  as  a 
fact  tending  to  prove  paternity. 

A  photograph  proved  to  be  a  correct  representa- 
tion of  physical  objects  as  to  which  testimony  is 
adduced  is  admissible  in  evidence  for  the  use  cf 
witnesses  In  explaining  their  testimony  and  thereby 
enabling  the  Jury  to  understand  the  case  more  per- 
fectly.   Ortlzv.  State,  30  Fla.  256. 

But  a  photograph  which  is  entirely  irrelevant 
and  Immaterial  to  any  issue  in  the  cause  l8,of  course. 
properly  rejected  from  evidence.  Be  Jessup's  Bs- 
tate, supra. 

The  right  of  the  Jury  to  take  a  photograph  which 
is  In  evidence  to  the  Jury  room  is  sustained  in  Bar- 
ker V.  Perry,  87  Iowa,  146,  where  it  is  said  that  the 
statute  (Iowa  Code,  9  2797)  which  prohibits  a  jury 
from  taking  depositions  with  them  does  not  apply 
to  any  other  evidence. 

In  Barnes  v.  Ingalls,  39  Ala.  198,  photographs  ap- 
pear to  have  been  put  in  evidence  for  the  purpose 
of  determining  the  merits  of  a  photograph  painter 
who  executed  them,  but  the  questions  in  dispute 
were  in  respect  to  the  testimony  offered  in  respect 
to  the  photographs,  such  as  the  opinions  of  wit- 
nesses as  to  their  being  good  likenesses  or  other- 
wise, rather  than  as  to  the  admissibility  of  the 
photographs  themselves. 

On  the  trial  of  an  indictment  for  selling  indecent 
and  obscene  photographs  the  photographs  are,  as  a 
matter  of  course,  produced  for  the  inspection  and 
observation  of  the  Jury.   This  was  done  in  Peoi^e 
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New  York  A  N,  E.  R.  Co,  57  Conn.  9;  Archer 
V.  New  York,  N  H,  d  H.  B,  Co,  106  N.  Y. 
589;  People  v.  Buddensieck,  103  N.  Y.  500,  57 
Am.  Rep.  766;  Com.  v.  RaherUon,  162  Mass. 
90;  State  v.  O'ReiUy,  126  Mo.  597;  Niea  v. 
Broadhead,  75  Hun,  255;  Stoit  v.  New  Yfirk, 
L.  E,  &  W.  B.  Co.  60  N.  Y.  S.  R.  500. 

Messrs.  Richard  B.  Shepard,  A«  N. 
Cherry,  and  Harrison  O.  Shepard»  for 
respondent: 

In  the  case  at  bar  the  photos  do  not  show 
the  locus  in  quo.  %.  e. ,  the  point  in  collision. 

"Photographs  can  lie  and  be  bad  enough  to 
bring  a  blush  to  the  cheek  of  the  worthiest 
disciple  of  Ananias." 

5  Green  Bag,  62. 

These  views  do  not  correctly  represent  the 
situation  on  October  1,  1891.  and  there  is  no 
evidence  that  shows  that  they  do. 


On  petition  for  rehearing. 
The  proposition  of  law  enunciated  by  the 
court  was  erroneous  for  the  following  reasons, 
namely: 

1.  The  photographs  as  shown  upon  their 
face  are  not  true  representations  of  what  they 
purport  to  represent.  | 

2.  It  is  not  contended  that  they  represent 
the  situation  of  things  as  of  the  time  of  the 
accident  nor  of  the  l^usin  quo,  i.e.,  the  point 
of  collision. 

3.  They  were  not  taken  from  points  occu- 
pied by  the  plaintiff  at  any  time  prior  to  the 
collision. 

4.  They  were  immaterial  in  any  view  that 
could  be  taken  of  the  case. 

5.  The  admission  of  photographs  in  evidence 
is  in  the  discretion  of  the  tnal  judge. 

6.  If  any  error  was  committed  in  the  ref  usa^ 


V.  Muller,82  Hun,  309,  but  in  that  case  other  some- 
what similar  photoi^raphs  were  offered  in  evidence 
by  the  defendant  for  the  purpose  of  showing  how 
the  business  of  taklnir  and  selling  such  photographs 
had  been  conducted  and  permitted  by  the  public 
authorities.  But  these  were  held  inadmissible,  not 
only  because  they  were  not  the  same  as  those  sold 
by  the  defendant,  but  because  the  violation  of  the 
law  by  other  persons  would  be  no  defense  to  the 
accused. 

An  offer  to  exhibit  to  the  Jury  an  engraving  in  a 
medical  book  to  illustrate  what  is  said  as  to  a  frac- 
tured bone  was  rejected  in  a  case  for  mal-practice. 
As  to  this  the  court  said:  *'The  engravinjr  that  was 
offered  as  a  chalk  taken  alone  was  not  objectiona- 
ble. The  witness  may  use  to  illustrate  his  mean- 
ing and  the  counsel  to  illustrate  his  case  any  chalk 
whether  engraved  or  more  roughly  sketched, 
whether  made  with  a  pen,  a  pencil,  a  paint  brush, 
a  coal,  or  piece  of  chalk.  If  the  diagram  alone 
were  offered,  and  offered  simply  as  a  chalk,  we  see 
no  objection  to  it.  But  when  it  was  offered,  as  the 
case  shows  this  was,  'as  an  engraving  in  a  medical 
book,'  that  makes  it  at  once  improper  as  evidence 
because  that  gives  it  an  undue  importance  with 
the  Jury.  The  Jury  should  not  know  that  it  was  in 
a  medical  book  or  a  law  book  or  what  the  book  was 
that  contained  it.  In  fact  if  it  was  to  go  to  the  Jury 
as  a  chalk  it  should  oot  be  in  any  book,  for  that 
simple  fact  might  lead  the  Jury  to  attach  an  undue 
importance  to  it."    Ordway  v.  Haynes,  60  N.  H.  169. 

II.  Proof  of  correctness. 

While  the  reports  of  the  cases  do  not  always  show 
whether  or  not  there  was  any  proof  of  the  correct- 
ness of  the  photograph  which  was  offered  in  evi- 
dence, there  is  no  case  which  holds  that  such  proof 
is  not  necessary.  That  such  proof  is  assumed  to  be 
necessary  or  was  in  fact  given  appears  in  the  fol- 
lowing cases:  Kansas  City,  M.  &  B.  R.  Co.  v.  Smith, 
90  Ala.  25;  Dyson  v.  New  York  &  N.  E.  R.  Co.  57 
Conn.  9;  Ortiz  v.  State,  30  Fla.  256;  Rockford  v. 
Russell,  9  111.  App.  229;  Locke  v.  Sioux  City  &  P.  R. 
Co.  46  Iowa,  109;  Reddin  v.  Gates,  52  Iowa,  210;  Blair 
V.  Pelham,  118  Mass.  421;  Marcy  v.  Barnes,  16  Gray, 
161, 77  Am.  Dec.  405;  Hollenbeck  v.  Rowley,  8  Al- 
len, 478;  Leidlein  v.  Meyer,  95  Mich.  586;  Cooper  v. 
St.  Paul  City  R.  Co.  54  Minn.  879;  State  v.  O'Reilly, 
126  Mo.  597;  Wurmser  v.  Frederick,  62  Mo.  App. 
634;  Cowley  v.  People.  83  N.  Y.  464,  38  Am.  Rep.  4t4, 
Affirming  8  Abb.  N.  C.  1;  People  v.  Buddensieck, 
103  N.  Y.  487,  57  Am.  Rep.  766;  Archer  v.  New  York, 
N.  H.  &  H.  R.  Co.  106  N.  Y.  598;  Albert!  v.  New 
York,  L.  B.  &  W.  R.  Co.  118  N.  Y.  77,  6  L.  R.  A.  766; 
People  V.  Fish.  125  N.  Y.  186;  Schalble  v.  Washing- 
ton L.  Ins.  Co.  9  Phila.  136;  State  v.  Kelley,  46  S.  C. 
55;  Houston  v.  Blytbe,  60  Tex.  506;  Howard  v.  Rus- 
35  L.  R  A. 


sell,  75  Tex.  176;  Buzard  v.  McAnulty,  77  Tex.  488; 
Scott  V.  New  Orleans.  41  U.  8.  App.  496,  75  Fed.  Rep! 
373. 

The  exactness  of  the  photographic  copy  of  a 
writing  depends  on  the  instrument  and  materials 
used.  Like  a  letter-press  copy  it  is  a  copy  and  may 
be  more  or  less  imperfect.  Though  superior  to 
other  copies,  it  is  certainly  a  question  of  fact 
whether  any  particular  photographic  copy  is  exact 
or  not,  for  photographers  do  not  always  produce 
exact  fao-simiies.  Ebom  v.  Zimpelman.  47  Tex. 
508. 26  Am.  Rep.  819. 

Although  the  evidence  shows  that  the  photo- 
graph of  an  obstruction  or  inequality  in  a  sidewalk 
was  taken  by  so  placing  the  camera  that  the 
shadow  of  the  obstruction  was  exaggerated  in  the 
picture,  this  was  held  insufficient  to  Justify  the  ex- 
clusion of  the  photograph  from  evidence,  as  the 
objection  went  to  the  effect  of  the  testimony,  and 
not  to  its  admissibility.  Scott  v.  New  Orleans, 
supra. 

A  photograph  admitted  to  show  the  grade  of  a 
street  on  an  approach  to  a  bridge,  without  exam- 
ining the  photographer  as  a  witness,  and  without 
any  proof  of  the  position  he  occupied  when  the 
picture  was  taken  or  that  it  was  a  correct  represen- 
tation, while  there  was  evidence  of  some  witnesses 
that  it  was  not.  and  some  said  that  they  would  not 
recognize  the  place  from  the  picture,  was  con- 
sidered in  LouisvUle  &  N.  R.  Co.  v.  Hall,  91  Ala.  112. 
The  opinion  of  the  court  says:  "To  be  at  all  re- 
liable on  the  inquiry  of  the  grade  should  not  the 
camera  be  placed  at  a  right  angle  with  the]  street? 
But  the  court  is  not  a^rreed  on  the  question  of  its 
admissibility,  and  we  therefore  bold  that  It  was 
admissible  for  what  it  is  worth.'* 

The  correctness  of  a  photgraph  of  a  locality  need 
not  be  proved  by  the  photographer  who  made  it, 
but  may  be  proved  by  any  person  who  is  familiar 
with  the  premises  and  location.  Roosevelt  Hos- 
pital V.  New  York  Elev.  R.  Co.  60  N.  Y.  8.  R.  466; 
Nies  V.  Broadhead,  75 Hun,  255. 

A  subsequent  admission  of  the  practical  correct- 
ness of  photographs  will  cure  the  failure  to  prove 
their  correctness  before  offering  them  in  evidence. 
Purdy  V.  Taller,  15  Misc.  467. 

Testimony  of  a  witness  that  a  photograph  in  evi- 
dence was  a  correct  representation  of  a  railroad 
crossing  at  which  an  accident  took  place  was  held 
proper  in  Miller  v.  Louisville,  N.  A.  &  C.  R.  Co.  128 
Ind.  97. 

The  fact  that  a  change  in  the  appearance  of  an 
object  photographed  has  taken  place  between  the 
time  when  its  appearance  is  to  be  shown  and  the 
time  of  the  photograph  is  not  fatal  to  the  use  of 
the  photograph  where  such  changes,  with  proper 
proof  of  them,  do  not  destroy  the  value  of  the  photo- 
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of  the  trial  judge  to  admit  them  in  evidence  it 
was  of  such  harmless  nature,  not  sufficient  in 
\a,v(  to  cause  a  reversal  of  this  case. 

7.  An  error  may  be  committed  by  the  trial 
judge,  yet  to  be  sufficient  to  cause  a  reversal  of 
the  case  it  must  affect  the  substantial  rights  of 
the  party  complaining.  On  this  case  no  sub- 
stantial rights  of  the  defendant  were  affected 
in  any  way  by  the  discretion  exercised  by  the 
trial  judge  in  refusing  to  admit  these  photo- 
graphs in  evidence. 

Photographs  are  for  the  same  purpose  as  a 
view  of  the  premises,  so  the  same  rule  governs, 
namely,  their  admission  is  in  the  discretion  of 
the  court. 

Locke  V.  Simix  City  &  P.  R.  Co.  46  Iowa,  112; 
Church  V.  Milwaukee,  31  Wis.  519;  Thompson, 
Trials,  ^  869;  Omalia  Southern  R.  Co.  v.  Bee- 
son,  36  Neb.  361;  Reddin  v.  Gates,  22  Iowa,  210. 

A  photograph  is  never  admitted  in  evidence 


to  prove  the  existence  of  a  disputed  fact.  Ii 
is,  indeed,  used  to  refresh  the  memory  of  a 
witness  who  may  be  speaking  to  such  disputed 
fact,  but  of  itself  it  is  never  admitted  as  proof 
in  such  a  case. 

2  Cent.  L.  J.  462. 

The  photographs  in  this  case  because  of  the 
differences  in  the  surroundings,  because  of  tbt 
differences  in  the  time  between  which  they 
were  taken  and  the  time  of  the  accident,  were 
such  as  not  to  make  them  admissible. 

Cleveland,  C.  C.  <&  St.  L.  R.  Co.  v.  Moit'i 
ghan,  41  111.  App.  602. 

A  trial  judge  is  to  decide  upon  those  prelim- 
inary facts  which  go  to  make  the  evidence  a-i 
missible;  and  his  decision  upon  such  facts  i- 
final  if  there  is  any  proper  evidence  to  sup- 
port it. 

Blair  v.  Pelham,  118  Mass.  421;  Com.  v.  C-. 
115  Mass.  481;   Walker  \.  Curtis,  11«  Mass.  9iJ. 


irraph  as  a  representation  of  the  material  fact  to  be 
shown. 

So,  photographs  of  places  taken  after  some 
chanfre  in  the  place  may  be  used,  as,  for  instance,  a 
photograph  of  a  highway  crossing  taken  after 
leaves  had  fallen.  Dyson  v.  New  York  &  N.  E.  R. 
Co.  57  Conn.  9. 

Or  a  photograph  of  a  railway  crossing  taken 
after  gates  had  been  erected.  Stott  v.  New  York, 
L.  E.  &  W.  R.  Co.  50  N.  Y.  S.  R.  500. 

Or  a  photograph  of  a  highway  embankment  taken 
after  a  fence  had  been  constructed.  Glazier  v. 
Hebron,  62  Hun.  137. 

So,  the  fact  that  a  man  who  had  been  shot  had 
his  head  in  bandages  when  a  photograph  of  his 
room  was  taken  did  not  preclude  the  use  of  the 
photograph.    State  v.  Kelley,  46  S.  C.  55. 

See,  as  to  these  more  In  detail,  infra,  VI. 

A  general  objection  is  Insufficient  to  raise  the 
question  of  the  sufficiency  of  proof  of  the  correct- 
ness of  a  photograph  offered  in  evidence.  Archer 
V.  New  York,  N.  H.  &  H.  R.  Co.  106  N.  Y.  698; 
Cowley  V.  People,  83  N.  Y.  464,  38  Am.  Rep.  464,  Af- 
firming 8  Abb.  N.  C.  1. 

The  sufficiency  of  the  verification  of  .a  photo- 
graph to  be  admissible  in  evidence  is  to  be  decided 
by  the  Judge  presiding  at  the  trial,  and  his  ruling  is 
not  open  to  exception.  Blair  v.  Pelham,  118  Mass. 
421:  Farrell  v.  Weltz,  160  Mass.  288;  Com.  v.  Morgan. 
159  Mass.  375;  Van  Houten  v.  Morse.  162  Mass.  «4, 26 
L.  R.  A.  430. 

The  only  proof  of  the  correctness  of  the  likeness 
of  a  photograph  which  was  made  in  People  v. Web- 
ster, 139  N.  Y.  78,  was  that  it  somewhat  resembled 
the  person,  but  in  this  case  the  only  objection  taken 
was  to  the  competency  of  the  evidence,  and  was 
not  based  on  the  fact  that  it  had  not  been  shown  to 
be  a  correct  likeness. 

In  the  absence  of  any  proof  of  the  details  of  the 
process  by  which  photographic  copies  of  writings 
are  taken,  or  as  to  the  accuracy  of  the  work,  they 
are  not  admissible  for  use  in  comparison  with 
handwriting.  Hynes  v.  McDermott.  82  N.  Y.  41,  37 
Am.  Rep.  538. 

A  mere  certification  that  a  photolithographic  copy 
of  an  instrument  is  of  the  same  size  and  is  a  true  and 
literal  exemplification  of  the  original  is  not  suffi- 
cient proof  of  its  exactness  and  accuracy  In  order 
to  put  the  copy  in  evidence  for  the  purpose  of  the 
comparison  of  handwriting.  Geer  v.  Missouri 
Lumber  &  Min.  Co.  134  Mo.  85. 

III.  As  secondary  evidence. 

It  has  been  commonly  said  by  the  courts  that  pho- 
tographs are  merely  secondary  evldence,and  doubt- 
less this  is  true  in  most  cases,  but  it  is  not  always 
true;  for  Instance,  on  a  trial  for  the  offense  of  sell- 
85  L.  R.  A. 


ing  indecent  and  obscene  photographs,  as  in  Pet'pi' 
V.  Muller,  32  Hun,  209,  the  photographs  themselvt^ 
are  manifestly  primary  evidence. 

So  they  must  be  regarded  when  they  are  offcrt^: 
in  evidence  on  an  issue  as  to  the  skill  with  wbic 
they  are  made,  as  in  the  case  of  Barnes  v.  IngaliN 
39  Ala.  193. 

But  it  is  otherwise  when  the  photograph  is  not  iz 
Itself  in  dispute  or  is  offered  as  evidence  of  tc- 
condition  of  the  thing  photographed.  In  suchi 
case  it  would  seem  plain  that  the  photograph  b 
only  secondary  evidence  if  the  person  or  thing  it- 
self which  had  been  photographed  is  present  l»?- 
f  ore  the  jury. 

So,  the  presence  of  broken  fence  boards  in  court 
is  deemed  sufficient  ground  for  rejecting-  photo- 
graphs of  them  when  offered  in  evidence.  Chica^'  >. 
M.  &  St.  P.  R.  Co.  V.  Kendall,  49  111.  App.  3e>^. 

The  same  rule  has  been  applied  when  phot'^ 
graphs  of  documents  have  been  offered  in  eriden-.- 
when  the  documents  themselves  were  in  evldentT 
White  Sewing  Mach.  Co.  v.  Gordon,  12*  Ind.  4v«; 
Crane  v.  Dexter  Horton  &  Co.  5  Wash.  479. 

So,  if  the  originals  of  the  photog-rapbs  are  no: 
present,  but  are  not  lost  and  can  be  produced,  tb^ 
photographs  have  been  held  inadmissible  on  1 1- 
ground  that  they  are  secondary  evidence.  Macit- at 
V.  Scripps.  52  Mich.  214;  United  States  v.  MesstoAD 
1  Cent.  L.  J.  121;  Eborn  v.  Zimpelman.  47  Tex.  i^s 
28  Am.  Rep.  819. 

While  the  fact  that  the  documents  although  \t 
existence  are  on  file  elsewhere  in  an  office  f n.  c 
which  they  cannot  be  removed  is  held  sufficient  i< 
permit  photographs  of  them  as  secondary  evidenLv 
Leathers  v.  Salvor  Wrecking  Co.  2  Woods,  6Hi>. 

Photographs  in  trade  catalogues  were  also  bri< 
inadmissible  to  show  that  the  articles  represent i-: 
there  were  made  and  sold  in  the  United  States^  t'r- 
cause  they  are  not  the  best  evidence  of  i^. 
fact.  Perkins  v.  Buaas  (Tex.  Civ.  App.)  32  S.  « 
240. 

That  photographs  of  a  place  are  secondarr  evi- 
dence is  also  declared  in  Bliss  v.  Johnson,  76  C&' 
597. 

And  in  some  cases  the  use  of  a  photograph  t< 
show  the  condition  of  a  place  is  expressly  based  i.< 
the  fact  that  an  inspection  of  the  premises  by  tir 
jury  was  impracticable.  Omaha  Southern  R.  Co.  v 
Beeson,  36  Neb.  361;  Church  v.  Milwaukee.  31  Wi& 
512. 

That  a  photograph  of  a  street  after  a  stonn  wa^' 
the  best  evidence  of  its  appearance  was  declared  ic 
Williams  V.  Brooklyn  Elev.  R.  Co.  82  N.  Y.  S.  R 
702,  reversed  on  other  grounds  in  126  N,  Y.  96:  bJ- 
this  was  doubtless  because  at  the  time  of  the  tryu 
the  appearance  of  the  street  had  been  changed. 
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Cleveland,  C,  C.  &  St.  L.  E.  Co,  v.  Monaghan, 
supra. 

The  preliminary  questions  of  the  fact  as  to 
the  verification  of  pictures  is  addressed  to  the 
discretion  of  the  trial  judge;  and  his  decision 
thereon  is  not  subject  to  exceptions. 

Blair  v.  Pelham,  118  Mass.  420:  ffollenbeck 
V.  Rotclep,  8  Allen,  473;  Randall  v.  Chase,  138 
Mass.  210;  Lockt  v.  Sioux  City  db  P.  R.  Co.  46 
Iowa.  109;  Rxdoff  v.  People,  46  N.  Y.  213: 
1  Best,  Ev.  118;  Underhiil,  Ev.  §  88,  p.  60; 
Com.  V.  Morgan,  159  Mass.  875;  Farrell  v. 
Weitz,  160  Mass.  288;  Gilbert  v.  West  End 
Street  R.  6\?.160  Mass.  408;  Ortiz  v.  State,  30 
Fla.  277:  Whart.  Ev.  t^  676;  EoUenbeckv.  Row- 
ley, 8  Allen,  474;  Laitton  v.  Chase,  108  Mass. 
241;  Gott  V.  Adams  Bxp.  Co.  100  Mass.  321; 
yunes  V.  Perry,  118  Mass.  276;  Lake  v.  Clark, 
97  Mass.  849;  Gossler  v.  Eagle  Sugar  Refinery, 
108  Mass.  884;  Qt Connor  v.  UaUinan,  Id.  548. 

The  Code  provides  in  §  8258  as  follows: 


The  court  must  in  every  stage  of  an  action 
disregard  any  error  or  defect  in  a  pleading  or 
proceeding  which  does  not  affect  the  substan- 
tial right  of  the  parties,  and  no  judgment  shall 
be  reversed  or  affected  by  such  error  or  defect. 

The  statute  is  in  affect  a  codification  of  the 
common  law. 

Elliott,  App.  Proc.  §  632;  Continental  Ins. 
Co.  V.  Eorton,  28  Mich.  174;  Davis  v.  Bush,  28 
Mich.  488;  Eberstein  v.  Camp.  37  Mich.  178; 
Thompson  v.  McLaughlin,  66  111.  411;  Huddle 
V.  Martin,  54  III.  259;  Sargent  v.  Sturm,  23 
Cal.  361,  83  Am.  Dec.  118;  St.  John  v.  Kidd, 
26  Cal.  268;  MerU  v.  Mathews,  26  Cal.  468; 
Hoag  V.  Pierce,  28  Cal.  192;  Comstockv.  Smith, 
28  Me.  210;  Brazier  v.  Clap,  5  Mass.  9;  Kellogg 
V.  Adams,  51  Wis.  188, 87  Am.  Rep.  815:  Sher- 
burne V.  Rodman,  51  Wis.  474;  Manny  v. 
Glendinning,  15  Wis.  51:  Barton  y.  Kane,  17 
Wis.  381,  84  Am.  Dec.  728;  State  v.  Atery,  17 
Wis  671;  Rowley  v.  Hughes,  40  111.  819;  Ryan 


In  some  cases  where  pbotosrrapfas  of  places  have 
been  admitted  Dothingr  has  been  said  as  to  the  prac- 
ticability of  allowinfr  the  Jury  to  view  the  place  it- 
self, while  in  many  cases  such  a  view  would  from 
the  nature  of  the  case  have  failed  to  show  the  con- 
dltioD  of  the  place  at  the  time  when  the  photograph 
was  taken. 

It  seems  a  fair  summary  of  the  authorities  to  say 
that  a  photograph  offered  merely  as  evidence  of 
Boraethinff  else  is  merely  secondary  evidence,  and 
is  therefore  inadmissible,  if  the  thlnsr  to  be  shown 
is  itself  before  the  jury  or  can  be  exhibited  to  them. 
It  will  be  seen  that  in  many  of  the  cases  in  which 
nothing  is  said  on  this  point  the  facts  are  such  that 
it  was  not  practicable  for  the  Jury  to  see  the  thinff 
photographed. 

An  article  in  8  Am.  L.  Res'.  N.  S.  1.  on  the  leflral 
relations  of  photojrraphs  expresses  the  opinion  that 
the  evidence  of  photographs  should  not  be  con- 
sidered as  secondary  evidence,  but  argrues  that  it  is 
i-eally  the  best  evidence. 

Some  inerenious  argument  has  been  made  to  the 
effect  that  a  photogrraph  is  really  primary  evidence 
as  much  as  the  image  formed  on  the  retina  of  the 
eye.  But  this  arirument  is  more  ingenious  than 
sound.  The  eye  of  a  Judge  or  Juror  must  have  an 
image  formed  upon  it  in  seeing  the  photographs  as 
much  as  in  seeing  the  object  which  the  photograph 
represents,  so  that  if  the  photograph  is  substituted 
for  the  object  as  evidence  the  eye  has  only  an  image 
of  the  photograph,  or  an  image  of  an  image  in- 
stead of  having  an  image  of  the  object  itself.  This 
is  by  no  means  met  by  saying  that  a  copy  of 
a  photograph  may  be  as  good  as  the  photo- 
graph Itself  because  the  photograph  shows  but  one 
phase  of  the  object  while  if  the  object  is  present 
before  the  Jury  it  may  be  seen  from  all  sides  and  a 
much  more  adequate  conception  obtained  of  it  in 
many  cases  than  could  t>e  obtained  from  a  photo- 
graph of  one  side  or  of  one  phase  of  the  object. 

That  photographs  are  secondary  evidence  in 
another  sense  is  referred  to  in  Udderzook  v.  Cora. 
76  Pa.  340,  saying  that  photographs  *'are  but  paper 
copies  taken  from  the  original  called  the  negative." 

But  the  courts  do  not  seem  to  have  considered 
this  fact  of  any  importance,  but  rather  to  rely  upon 
the  accuracy  with  which  the  negative  Is  repro- 
duced in  the  printed  copy. 

The  fact  that  photographs  of  a  person  used  for 
the  purpose  of  identification  were  copies  of  other 
photographs  does  not  make  them  inadmissible,  as 
that  fact  does  not  seem  materially  to  impair  the 
representation  or  the  appearance  and  likeness  of 
the  person.  Wilcox  v.  Wilcox,  48  Hun,  82;  Re  Jes- 
sup's  Estate,  81  Cal.  408,  6  L.  R.  A.  584. 
35  L.  R.  A. 


IV.  Diseretion  of  court. 

The  extent  of  the  discretion  of  the  trial  court  in 
respect  to  the  admission  or  exclusion  of  photo- 
graphs as  evidence  does  not  seem  to  differ  from 
that  which  it  may  exercise  in  respect  to  other  kinds 
of  evidence.  Most  of  the  cases  in  which  the  ques- 
tion has  been  discussed  in  courts  of  last  resort  have 
been  those  in  which  the  questions  were  raised  by 
exceptions  to  the  admission  of  photographs,  and 
in  most  oases  the  admission  has  been  held  to  be 
proper,  without  any  intimation  that  the  admission 
was  so  far  discretionary  in  the  lower  court  that  the 
question  could  not  be  reviewed. 

In  Ortiz  v.  State,  30  Fla.  256,  it  is  said  that  the 
trial  Judge  is  to  decide,  at  least  primarily,  whether 
a  photograph  giving  a  view  of  a  certain  locality  is 
a  true  representation  thereof.  The  case  also  de- 
cides that  when  a  photograph  could  be  of  no  assist- 
ance to  the  Jury,  but  would  serve  rather  as  an 
agency  of  confusion,  the  court  is  Justified  in  refus- 
ing to  admit  it  in  evidence. 

In  Massachusetts  the  decisions  have  established 
the  rule  that  the  decision  of  the  trial  court  as  to  the 
sufficiency  of  the  preliminary  proof  of  the  correct- 
ness of  the  photograph  offered  in  evidence  cannot 
be  reviewed  on  exceptions.  Hollenbeck  v.  Rowley, 
8  Allen,  473;  Blair  v.  Pelham,  118  Mass.  421;  Com.  v. 
Morgan,  159  Mass.  375;  Farrell  v.  Weitz,  160  Mass. 
288;  Van  Houten  v.  Morse,  162  Mass.  414, 26  L.  R.  A. 
430. 

So,  in  Gilbert  v.  West  End  Street  R.  Co.  160  Mass. 
403,  the  rejection  of  a  photograph  to  show  the 
clumsy  and  aged  appearance  of  a  man  which  could 
be  otherwise  proved  was  held  to  be  at  least  In  the 
discretion  of  the  court,  and  not  to  constitute  error. 

But  in  New  York  the  courts  have  discussed  the 
sufficiency  of  objections  to  raise  the  question  of 
the  sufficiency  of  the  proof  of  such  correctness, 
thereby  plainly  assuming  that  if  the  objections 
were  properly  made  the  ruling  of  the  lower  court 
could  be  reviewed.  Archer  v.  New  York,  N.  H.  & 
H.  R.  Co.  106  N.  Y.  598;  Cowley  v.  People,  83  N.  Y. 
464,  38  Am.  Rep.  464,  Affirming  8  Abb.  N.  C.  1:  Hynes 
V.  McDermott,  82  N.  Y.  41,  37  Am.  Rep.  588. 

And  it  must  be  said  that  in  the  numerous  cases 
In  which  the  admissibility  of  photographs  has  been 
discussed,  except  in  the  Massachusetts  cases  Just 
named,  there  is  everywhere  an  assumption  of  the 
power  of  the  court  of  last  resort  to  review  the  rul- 
ing of  the  lower  court  admitting  or  rejecting  such 
evidence. 

V.  Of  persons. 
a.  In  general. 

A  photograph  proved  to  have  been  a  truthful 
representation  of  a  person  as  she  appeared  about  a 
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V.  Brant,  43  111.  87;  Hart  v.  Brooklyn  Elev.  R. 
Co,  89  Hud,  82:  McOean  v.  Manhattan  R.  Co, 
117  N.  Y.  219;  Loth  v.  Friedenck,  95  Mich. 
598;  Eoge  v.  Ohio  River  R.  Co.  35  W.  Va.  562; 
German  Theological  Scliool  v.  Dubuque^  64 
Iowa,  786;  Shaic  v.  State,  83  Ga.  92;  Brown  v. 
OaUsburg  Pressed  Brick  d  T,  Co.  132  111.  648. 

Miner,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  damages 
arising  from  personal  injuries  claimed  to  have 
been  occasioned  by  the  appellant  in  negligently 
running  its  electric  street  cars  on  Second  South 
street  in  Salt  Lake  City.  The  case  was  before 
this  court  on  a  former  hearing,  and  the  deci- 
sion thereon  is  reported  in  13  Utah,  84.  Upon 
a  retrial  of  the  same  case  it  appears  from  the 
testimony  that  on  October  1,  1891,  respondent 
was  driving  his  horse  and  wagon  south  alon^ 
Eighth  East  street  across  Second  South,  and 
after  he  had  crossed  the  sidewalk  and  ditch 
going  south  towards  the  street-railway  track 
he  discovered  a  street  car  coming  west  on  the 
track,  800  or  400  feet  away.  He  drove  on 
towards  the  track,  not  thinking  the  car  was 


coming  so  rapidly,  and  believing  there  was 
plenty  of  time  to  cross,  as  the  oar  was  a  consid- 
erable distance  away.  Plaintiff  then  bit  his 
horse,  which  was  upon  the  track,  but  the  car 
came  on  without  ringing  the  bell,  soanding 
the  gong,  or  applying  the  brakes,  at  the  un- 
usual rapid  rate  of  22  miles  per  hour,  and  ran 
into  plaintiff's  wa^on,  throwing  plaintiff  there- 
from, and  injuring  him  seriously,  besides 
breaking  his  wagon.  During  the  trial  defend- 
ant offered  in  evidence  three  photograph:), 
taken  by  the  photographer  who  was  a  witness, 
showing  the  surroundings  of  the  locality  in 
question  where  the  accident  occurred,  which 
photographs  were  shown  to  accurately  repre- 
sent the  situation  of  the  locality,  as  taken  by 
the  camera,  and  accurately  printed  from  the 
plates,  but  taken  April  6,  1895.  Plaintiff  tes- 
tified that  he  saw  no  difference  in  the  condition 
in  the  trees,  as  shown  in  the  photographs, 
from  what  they  were  at  the  time  he  drove 
across  the  track,  and  that  the  situation  was  the 
same  as  shown  on  the  photographs  that  it  wa« 
at  the  time  of  the  accident.  To  the  admission 
of  these  photographs  in  evidence  the  plainUfF 
objected.    They  were  excluded  by  the  court. 


week  before  her  death,  lotroduoed  to  show  that  she 
was  a  healthy  looking  woman  and  to  disprove 
fraud  in  obtaining  insurance  on  her  life,  is  held  ad- 
missible in  an  action  for  life  insurance.  Scbaible 
V.  Washington  L.  Ins.  Co.  9  Phila.196. 

But  the  photograph  of  a  girl  to  show  her  healthy 
appearance  on  the  trial  of  an  issue  as  to  her  health 
at  the  time  when  her  life  was  insured  was  held  in- 
competent in  Brown  v.  Metropolitan  L.  Ins.  Co.  66 
Mich.  806. 

A  photograph  of  a  child  taken  when  it  was  five 
years  old  was  admitted  in  evidence  in  an  action  for 
causing  the  death  of  the  child  when  seven  years 
old,  as  tending  to  show  its  physical  development 
and  the  probability  of  future  growth  and  further 
development.  Taylor,  B.  &  H.  R.  Co.  v.  Warner.  88 
Tex.  642. 

On  an  issue  as  to  self-defense  in  a  homicide  case, 
a  photograph  of  the  deceased  is  competent  evi- 
dence to  show  his  pbysi«al  characteristics,  as  the 
question  whether  he  was  a  man  of  large  and  power- 
ful physique,  or  an  athlete,  or  puny  and  feeble, 
or  inferior  in  size  and  strength,  is  material  to 
strengthen  or  rebut  a  claim  of  the  defendant  that 
he  believed  he  was  in  danger  of  bodily  harm. 
People  V.  Webster,  189  N.  Y.  73. 

Photographs  of  a  child,  one  taken  before  he  went 
to  a  benevolent  institution  and  others  taken  al>out 
two  weeks  after  he  was  taken  away  from  there,— 
when  proved  to  be  accurate  pictures  of  the  child  at 
the  times  they  were  taken,  are  admissible  in  evi- 
dence on  the  trial  of  an  indictment  of  the  manager  of 
the  institution  for  wilfully  causing  or  permitting 
the  life  of  the  child  to  be  endangered  and  its  health 
injured.  Cowley  v.  People,  83  N.  Y.  464,  88  Am. 
Rep.  464,  Affirming  8  Abb.  N.  C.  1.  The  object  of 
taking  the  photographs  in  this  case  was  to  preserve 
evidence  of  the  emaciated  appearance  of  the  boy 
resulting  from  his  stay  in  the  institution,  so  that 
the  improvement  in  his  condition  before  the  time 
of  the  trial  would  not  prevent  showing  the  Jury 
what  his  appearance  was  when  he  left  the  institu- 
tion. 

But  a  photograph  taken  the  summer  before  an 
accident  was  offered  in  an  action  for  personal  in- 
juries in  which  the  plaintiff  was  able  to  testify  in 
court  but  had  his  deposition  read  to  show  that  at 
the  time  of  the  accident  he  was  not.  as  the  defend- 
ant claimed,  infirm  and  clumsy  in  appearance  and 
appearing  like  a  man  seventy-five  years  old,  but 
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the  court  rejected  the  evidence,  and  it  was  beld  on 
appeal  that  it  was  at  least  in  the  discretion  of  tfa« 
trial  court  to  reject  it,  as  there  was  no  difficulty  of 
producing  direct  evidence  of  his  apparent  physical 
condition  at  the  time  of  the  accident  from  persons 
who  knew  him.  Gilbert  v.  West  End  Street  R.  Co. 
160  Mass.  403. 

The  court  in  this  case  said:  **It  is  common  knowl- 
edge that  photographs  may  be  taken,  and  often  are 
taken,  in  such  a  way  as  to  make  the  person  taken 
appear  younger  and  less  infirm  than  he  is  or  than 
he  looks." 

A  photograph  of  an  accused  person  may  be  ad- 
mitted to  support  a  witness  for  the  prosecution  and 
contradict  a  witness  for  the  accused,  by  showing 
the  fact  that  when  it  was  taken  he  wore  eid^* 
whiskers.    Com.  v.  Morgan,  150  Maas.  375w 

A  witness  in  a  murder  case,  who  had  confessed 
to  participation  in  the  crime,  who  testified  that  on 
rifiing  the  pockets  of  the  murdered  man  they 
found  two  photographs,  one  of  which  was  the 
picture  of  a  woman,  was  shown  on  the  trial  a  photo- 
graph which  he  recognized  as  the  same,  and  the 
original  of  the  portrait  also  testified  that  it  wu 
hers  and  one  which  she  had  given  to  the  murdered 
man.  But  in  this  case  no  objection  was  made  to 
such  evidence.    Malachi  v.  State,  89  AJa.  134. 

A  true  photograph  of  the  deceased  is  properly 
received  in  evidence  to  rebut  testimony  of  a  wit- 
ness for  the  defendant  in  a  murder  trial  who  baa 
testified  to  seeing  the  body  of  the  deceased  andahv> 
to  the  fact  that  he  had  previously  seen  the  same 
man  alive  subsequent  to  the  time  when,  accordloir 
to  the  theory  of  the  state,  he  had  been  killed,  and 
had  identified  a  photograph  of  the  brother  of  the 
deceased  as  resembling  the  man  he  saw.  The  court 
says:  **The  force  of  the  evidence  will  depend  upon 
whether  there  was  a  resemblance,  and  the  degree  of 
it,  between  the  picture  of  the  brother  .  ,  .  and 
the  true  picture  of  the  deceased.  If  there  was  oo 
resemblance  between  the  two  pictures,  and  the  case 
does  not  show  to  the  contrary,  the  fact  would  hari> 
a  material  and  obvious  bearing  upon  the  testi* 
mony."    State  v.  Holden,  42  Minn.  860. 

b.  To  show  likeness  of  parent  and  chUd. 

A  photograph- of  the  putative  father  when  he  is 
dead,  if  proved  to  be  a  good  likeness  of  him,  is  ad- 
missible in  evidence  on  an  issue  as  to  paternity  for 
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and  an  exception  taken.  These  photographs 
exhibited  the  surface  condition  of  the  streets, 
buildings,  trees,  cars,  railroad  track,  poles, 
and  distances,  and  would,  no  doubt,  carry  to 
the  minds  of  the  jury  a  better  image  of  the  lo- 
cality of  the  accident  and  its  surroundings, 
concerning  which  testimony  was  offered,  than 
any  oral  description.  Their  accuracy  as  a 
faithful  representation  of  the  locality  was 
shown  as  compared  to  the  time  of  the  acci- 
dent. We  think  it  must  be  deemed  to  be  es- 
tablished that  photographic  scenes  are  admis- 
sible in  evidence  as  appropriate  aids  to  the  jury 
in  applying  the  evidence,  whether  it  relates  to 
persons,  things,  or  places.  It  is  a  well-estab- 
lished rule,  applied  in  every-day  practice  in 
courts,  that  diagrams  and  maps  illustrating 
the  scenes  of  a  transaction,  and  the  relative  lo- 
cation of  objects,  if  proved  to  be  correct,  are 
admissible  in  evidence,  in  order  to  enable  the 
court  or  jury  to  understand  and  apply  the  es- 
tablished facts  to  the  particular  case.  And  it 
is  difficult  to  see  why  a  plain  picture  or  repre- 
sentation produced  by  the  art  of  photography 
is  not  admissible  on  like  principles,  if  verified 
as  a  correct  representation  of  the  locality.     If 


any  difference  hal  arisen  concerning  the  pho- 
tographs being  taken  at  a  different  season  of 
the  year,  it  could  have  been  explained.  The 
general  current  of  authority  supports  the  ad- 
missibility of  this  class  of  evidence.  2  Rice, 
Ev.  pp.  1169-1172;  1  GreenL  Ev.  §  92,  note; 
AWerti  v.  New  Y&rk,  L.  E,  d  W.  R.  Co.  118 
N.  Y.  77,  6  L.  R.  A.  765;  Dyion  v.  Nevo  Ywk, 
<fe  N,  E.  R  Co.  57  Conn.  9:  Archer  v.  New 
Fork,  N.  H.  d  K  R.  Co.  106  N.  Y.  589; 
People  V.  Buddensieck,  108  N.  Y.  487,  57  Am. 
Rep.  766:  C<m.  v.  Robertson,  162  Mass.  90; 
State  V.  O'Reilly,  126  Mo.  597;  Nies  v.  Broad- 
head,  75  Hun,  255;  Scott  v.  Metropolitan  Elev. 
R.  Co.  2  Misc.  150.  We  think  the  testimony 
offered  was  admissible,  and  that  the  court 
erred  in  rejectina:  it.  As  this  question  disposes 
of  the  catfe,  we  ao  not  deem  it  necessary  to  dis- 
cuss the  other  questions  presented. 

The  judgment  of  Vie  court  beloic  is  set  aside 
and  vacated,  and  a  new  trial  granted. 

Zanet  Ch.  J.,  and  Bartch,  J.,  concur. 

Rehearing  denied. 


the  purpose  of  oomparisoD  with  a  child  in  court. 
Shorten  v.  Judd,  66  Kan.  43. 

Photographs  of  a  putative  father  and  an  illegriti- 
mate  child  are  not  inadmissible  for  the  purpose  of 
showing  resemblance  t>et'vreen  the  two,  but  they 
are  entitled  to  but  little  weight,  since  irreat  dissim- 
ilarity between  kindred  and  strong-  resemblances 
l)etween  strangers  are  matters  of  everyday  okiser- 
vatlon.  He  Jessui^'s  Estate,  81  Cal.  406,  6  L.  R.  A. 
.504. 

In  a  bastardy  case  defendant  oilered  in  evidence 
the  photograph  of  another  person,  then  deceased, 
whom  he  alleged  was  the  father  of  the  child,  but 
the  evidence  was  rejected.  The  court  on  review  of 
•exceptions  said  it  did  not  appear  how  old  the  child 
was  nor  that  any  description  was  ffiven  of  the  ap- 
pearance of  the  alleired  father,  addinir  that  the  pho- 
toffraph  would  throw  no  liarht  in  some  material 
particulars  on  his  appearance,  such  as  the  color  of 
his  eyes,  hair,  and  complexion.  It  is  also  said  there 
was  no  testimony  that  it  was  a  good  likeness;  but 
the  only  question  passed  upon  was  that  there  was 
nothingr  in  the  exceptions  to  show  that  the  exclu- 
sion was  wronff,  as  the  circumstances  were  not  dis- 
closed and  the  photo^rraph  may  have  been  excluded 
for  want  of  sufficient  verification.  Farrell  v.  Weitz> 
160  Mass.  288. 

o.  For  identijicalifm, 

A  photograph  is  admissible  on  the  question  of  the 
identity  of  a  person  who  has  passed  under  various 
names,  since  it  is  only  another  and  more  definite 
method  of  provinff  the  appearance  of  the  man. 
United  States  v.  A  Lot  of  Jewelry,  &9  Fed  Rep.  684. 

Photographs  of  a  missingr  man  alleged  to  be  dead 
and  for  insurance  on  whose  life  an  action  was 
brought  were  exhibited  on  the  trial  in  Travelers' 
Ins.  Co.  V.  Sheppard,  85  Ga.  751,  apparently  without 
objection,  and  witnesses  testified  to  seeing  in  another 
^tate  a  man  whom  they  thought  was  the  orifirinal  of 
the  likeness  after  the  time  of  his  disappearance. 

Photographic  likenesses  of  persons  found 
^drowned,  although  not  artistic  pictures  nor  in  all 
respects  the  most  perfect  likenesses  that  could 
have  been  taken,  when  these  facts  are  fully  ex- 
plained by  the  artists  and  the  reasons  why  the  pic- 
tures were  not  more  perfect  stated,  are  admis- 
sible in  evidence  on  the  question  of  identity  of  the 
persons,  when  they  are  the  best  portraits  that  can 
be  had  and  all  that  can  be  taken.  Ruloff  v.  People, 
46N.Y.218. 
35  L.  R.A. 


Photographs  of  the  defendant  charged  with  steal- 
ing money  from  a  bank,  and  of  an  alleged  confed- 
erate, were  admitted  for  the  purpose  of  Identifying 
these  persons,  in  the  case  of  Com.  v.  Connors,  156 
Pa.  147,  in  connection  with  testimony  that  the  pho- 
tographs were  correct  pictures. 

For  the  purpose  of  identifying  a  man  now  dead 
with  a  person  who  is  shown  to  have  gone  through 
the  ceremony  of  marriage  on  a  certain  occasion 
photographs  of  the  deceased  may  be  shown  to  those 
who  witnessed  the  ceremony.  Wilcox  v.  Wilcox, 
46  Hun,  82. 

On  an  indictment  for  bigamy  a  photograph  of  the 
first  husband  was  allowed  to  be  shown  the  wit- 
nesses who  were  present  at  the  first  marriage,  when 
proving  his  identity  with  the  person  mentioned  in 
the  marriage  certificate.  Reg.  v.  Tolson,  4  Fost.  8b 
F.  108. 

On  an  indictment  for  the  importation  of  women 
for  unlawful  purposes  photographs  of  any  of  the 
women  named  in  the  indictment  found  in  posses- 
sion of  the  defendant  are  competent  as  testimony 
to  show  the  connection  of  the  parties.  United 
States  V.  Pagliano,  53  Fed.  Rep.  1001. 

A  picture  of  the  murdered  man  is  admissible  on 
the  question  of  identity  on  a  trial  for  murder.  Wil- 
son V.  United  SUtes,  162  U.  S.  613,  40  L.  ed.  1090; 
Luke  V.  Calhoun  County,  52  Ala.  118;  Malachi  v. 
State,  89  Ala.  184;  Beavers  v.  State,  68  Ind.  630:  Ma- 
rion V.  State,  20  Neb.  233,  57  Am.  Rep.  825. 

So,  where  it  was  taken  after  he  was  shot,  in  State 
V.  Wlndall  (Iowa)  64  N.  W.  420. 

So,  where  a  witness  for  the  state  testified  that  it 
had  been  taken  from  the  man's  pockets  after  he 
was  murdered.    Malachi  v.  State,  supra. 

To  show  the  identity  of  a  man  who  passed  by  a 
certain  name  with  a  man  passing  by  a  different 
name  in  another  place  a  photograph  of  the  former 
may  be  put  in  evidence  and  shown  to  a  witness  who 
knew  the  man  bearing  the  latter  name,  and  the  wit- 
ness may  testify  that  he  recognizes  the  person  as 
the  man  he  had  known.  Udderzook  v.  Com.  76  Pa. 
340. 

A  photograph  to  establish  identity  of  a  prisoner 
was  also  admitted  in  People  v.  Smith,  121  N.  Y.  578. 

A  photograph  of  an  accused  person  taken  two 
years  before  the  date  of  the  offense  may  be  admit- 
ted for  the  purpose  of  identification.  Com.  v. 
Campbell,  155  Mass.  537. 

A  picture  of  an  accused  person  introduced  for 
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A  photo|p:*aph  is  not  admiaeible  in  evi- 
dence upon  the  question  of  the  existeooe  or 
nonexistence  of  a  path,  if  it  was  taken  two  years 
after  the  time  to  which  the  dispute  as  to  the  exist- 
ence of  the  path  refers,  and  it  is  shown  that  in  the 
meantime  the  land  was  fenced  and  the  situation 
changed,  while  the  party  offering  it  has  the  use 
of  a  map  made  about  the  time  to  which  the  dis- 
pute relates. 

{Clarks  J-s  diaeenU,) 

(April  20, 18»7.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Forsyth  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  defendant  s  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinions. 

3/eMr«. Watson  &  Buxton  for  appellant. 

Messrs,  J.  S.  Grog^an  and  A«  £•  Holton 
for  appellee. 

Furches*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  damages  against  the 
defendant.  The  complaint  states  that  the  in- 
jury complained  of  was  received  in  1894,  hut 
It  does  not  appear  from  the  evidence  whether 
it  was  in  1894  or  1895.    The  defendant's  road 


the  purpose  of  showinff  how  he  looked  at  the  time 
it  was  taken,  which  was  shortly  after  his  arrest,  as 
compared  with  his  appearance  at  the  time  of  the 
trial,  is  admissible  for  the  purpose  of  identification 
where  he  has  in  the  meantime  grrown  a  mustache  and 
otherwise  somewhat  changed  his  appearance.  State 
V.  Ellwood.  17  R.  I.  768. 

A  photog-raph  of  an  absent  witness  whose  deposi- 
tion was  used  was  offered  to  the  Jury  for  inspection 
in  People  v.  Chin  Hane,  108  Cal.  597,  on  cross-exam- 
ination of  a  witness  who  testified  that  he  had  tried 
to  find  the  absent  witness,  but  an  objection  thereto 
was  sustained,  and  the  court  said:  '*We  know  of 
no  authority  for  such  a  practice." 

d.  Of  part  of  body. 

A  pbotofirraph  of  a  wound  in  the  throat  of  a  mur- 
dered man  who  was  killed  by  cutting  his  throat  was 
held  admissible  in  Franklin  v.  State,  60  Oa.  42,  47 
Am.  Rep.  748,  where  the  character  of  the  wound 
was  important  to  elucidate  the  issue  and  the  body 
had  been  buried. 

Photosraphs  of  the  head  and  neck  of  a  murdered 
man,  showlnfir  the  wound,  when  proved  to  be  true 
representations  of  the  location  of  the  wound,  were 
held  admissible  in  People  v.  Fish,  125  N.  Y.  196. 

A  ferrotype  showing  the  condition  of  the  back  of 
an  injured  person  three  days  after  the  injury  is 
held  admissible  when  there  is  evidence  that  it  was 
a  correct  representation  of  his  back  at  the  time. 
Reddin  v.  Gates,  62  Iowa,  210. 

A  photograph  of  a  person  showing  the  manner 
in  which  his  limbs  had  been  contracted  is  admis- 
sible in  an  action  to  recover  damages  for  personal 
injuries,  where  a  physician  has  testified  that  the 
photograph  was  taken  in  his  presence  and  accu- 
rately represented  the  condition  of  the  limbs.  Al- 
berti  v.  New  York,  L.  B.  &  W.  R.  Co.  118  N.  Y.  77,  6 
L.  R.  A.  765. 

A  photograph  shown  to  have  been  a  true  and  cor- 
rect picture  and  representation  of  those  parts 
which  it  purports  to  show  of  the  body  of  the  plain- 
tiff In  an  action  for  personal  injuries  was  admitted 
in  evidence  in  the  case  of  Cooperlv.  St.  Paul  City  R. 
Co.  54  Minn.  379.  The  defendant's  counsel  contended 
that  this  was  error  because  the  photograph  showed, 
not  only  the  limb,  but  the  whole  figure,  and  the 
court  says:  "We  are  assured  by  counsel  in  their 
brief  that  the  expression  upon  the  face  of  a  lost 
soul,  as  portrayed  by  the  combined  imaginations  of 
I>or6  and  Dante,  would  be  extremely  Jovial  in  com- 
parison with  that  depicted  upon  plaintiff's  face  in 
this  work  of  art.  We  are  not  prepared  to  disagree 
with  counsel  in  this  contention  or  their  further 
claim  that  the  expression  upon  a  man's  face  may 
be  easily  changed  or  distorted  and  rendered  very 
85  L.  R.  A. 


misleading  when  brought  before  a  camera.  But 
the  portrait  in  question  has  not  been  forwarded  oa 
this  appeal  and  we  have  no  means  of  knowiojr 
whether  it  purported  to  represent  anythio^  more 
than  those  parts  of  plaintiff's  body  which  could  noi 
have  been  affected  by  temporary  effort  or  exertiom 
or  if  the  whole  figure  did  appear  that  the  facial 
expression  was  of  the  hideous  character  so  graphi- 
cally described  by  the  able  counsel  for  defendant, 
and  could  have  had  the  effect  upon  the  Jury  they 
insist  It  had." 

For  photographs  of  the  interior  of  the  body  by 
means  of  the  X-ray  process,  see  in/ro.  X. 

VI.  Of  places. 

The  authorities  generally  agree  with  Dkdkrich;; 
V.  Salt  Laks  City  R.  Co.  and  hold  that  a  photo- 
graph proved  to  be  a  fair  representation  of  the 
place  of  an  accident  is  admissible  to  enable  the 
court  and  Jury  to  comprehend  readily  the  queacioQ 
in  dispute.  Such  is  the  decision  in  Archer  v.  New 
York,  N.  H.  &  H.  R.  Co.  106  N.  Y.  588. 

The  point  at  which  a  photograph  of  a  place  would 
become  instructive  is  to  be  determined  by  the  pre- 
siding judge  upon  all  the  circumstances.  Verran 
V.  Baird,  150  Mass.  141. 

The  rejection  of  a  photographic  view  of  the 
premises,  the  boundaries  of  which  are  in  dlspat«*, 
was  held  to  constitute  no  ground  of  exception 
where  the  photograph  was  not  verified  by  the  oath 
of  the  photographer  and  was  only  oflfered  as  a 
"chalk  representation**  of  the  premises.  The  court 
says :  ""  It  was  in  the  discretion  of  the  presiditiff 
Judge,  in  view  of  its  imperfection  or  want  of  full- 
ness of  description,  as  well  as  of  its  immateriality 
in  reference  to  the  understanding  of  the  caae  on 
trial,  to  admit  or  reject  it."  Hollenbeck  v.  Row- 
ley, 8  Allen,  478. 

A  photograph  of  a  gully  or  gorge  washed  out 
half  way  between  a  dam  which  burst  and  another 
one  injured  by  it  which  was  3  miles  helow,  was 
offered  in  evidence  in  Verran  v.  Baird,  nipra,  with- 
out any  evidence  to  show  how  much  of  the  Korge 
represented  was  caused  by  the  flood  and  bow  much 
of  it  was  there  before,  and  without  any  offer  to 
prove  that  fact  or  other  facts  which  would  be  neoe9> 
sary  to  make  the  gorge  a  measure  of  the  volume 
and  force  of  the  water  which  escaped  from  tlK- 
dam:  but  the  court  refused  to  admit  it  and  on  ap- 
peal the  decision  was  sustained.  • 

A  photographic  view  of  a  cellar,  taken  fn  tln^ 
month  of  Novemt>er,  is  admissible  to  show  its  ooo- 
dition  at  that  time  In  an  action  for  damages  to  the 
possession  of  a  tenant  by  making  holes  in  the  wmiii- 
and  putting  timbers  through  them,  rendering  the 
place  untenantable  as  a  wine  cellar,  for  which  it 
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runs  through  the  city  of  WiDston,  along  Tenth 
street,  which  had  been  excavated  to  a  depth  of 
about  80  feet  at  the  point  where  the  injury  was 
received.  It  is  in  evidence  that  the  plaintiff, 
on  the  night  of  the  injury,  went  to  Watling- 
ton's  store,  which  fronts  on  Liberty  street,  and 
purchased  about  60  pounds  of  groceries,  put 
them  in  a  bag,  and  started  home,  and  by  some 
means  missed  his  way.  The  night  being  dark, 
he  fell  into  this  deep  cut,  and  received  the  in- 
jury complained  of.  It  appears  that  the  rear 
end  of  Watlington's  store  is  about  30  feet  from 
-Tenth  street,  but  the  plaintiff  testified  that  he 
had  gone  about  150  yards  before  he  fell  into 
the  cut,  thus  traveling  nearly  parallel  with  de- 
fendant's road.  He  also  testified  that  he  struck 
a  path  after  leaving  the  store,  which  he  followed 
until  he  fell  into  the  cut;  that  it  was  so  dark 
he  could  not  see  the  path,  but  he  could  feel  it. 
so  as  to  know  he  was  in  a  path.    The  plaintiff 


alleged  that  the  injury  was  caused  by  the  de- 
fendant's negligence  in  not  fencing,  and  keep- 
ing fenced,  this  deep  and  dangerous  cut  in  a 
city  like  Winston;  while  the  defendant  alleged 
that  it  was  a  back  lot  where  the  plaintiff  fell, 
fenced  on  the  front  by  the  owner,  and -that  the 
defendant  was  guilty  of  no  negligence  in  not 
fencing  it.  The  defendant  also  denied  that 
there  was  any  path  running  through  said  lot, 
as  the  plaintiff  had  testified.  Upon  these  points 
there  was  much  evidence  on  both  sides.  Wat- 
lington  and  others  testified  that  there  was  no 
fence,  and  Watlington  also  testified  that  he 
had  usually  kept  some  empty  barrels  stand- 
ing along  the  street,  to  prevent  persons  going; 
from  the  store  back  to  the  defendant's  road, 
but  he  had  sold  them  a  short  time  before,  and 
the  way  was  open  from  Liberty  street  back  to 
defendant's  road.  B.  F.  Copple,  J.  W.  Stout. 
A.  H.  Gilliam,  and  Watlington  testified  that 


was  used  by  the  tenant.    Cozzens  v.  Hiffirlne,  8 
Keyes,  206,  33  How.  Pr.  439. 

In  an  action  for  injury  sustained  by  falling  into 
an  eievator  shaft  photoffraphs  of  the  premises  are 
admissible.  The  court  says :  ^'Testimony  of  locali- 
ties can  generally  be  better  understood  by  views 
and  observation  than  by  word  of  mouth,  and 
changes  can  just  as  well  t>e  explained  in  the  one 
case  as  in  the  other.*'  Bedell  v.  Berkey,  76  Mich. 
435. 

Photographs  to  show  the  nature  of  the  Iocub  in 

qw)  were  produced  by  both  sides,  in  Heir.  v.  United 

Kingrdom  Electric  Teleg.  Co.  8  Post.  &  F.  73,  9  Cox, 

«      C.  C.  174,  81  L.  J.  M.  C.  N.  8.  166,  8  Jur.  N.  S.  1163,  6 

L.  T.  N.  S.  378,  10  Week.  Rep.  538. 

Where  an  Inspection  of  the  premises  is  proper, 
but  impracticable  or  impossible,  a  photographic 
view  of  it  is  admissible.  Omaha  Southern  R.  Co. 
V.  Beeson.  36  Neb.  361. 

A  photograph  of  premises  allesred  to  be  injured 
by  a  ehanfire  in  the  jrrade  of  a  street  which  was 
proved  to  be  as  perfect  as  it  could  be  was  held  ad- 
missible to  show  the  effect  of  the  change  of  grade 
on  the  premises,  where  a  view  of  them  by  the  jury 
was  impracticable.  Church  v.  Milwaukee,  31  Wis. 
512. 

A  photographic  view  of  the  locality  is  admissible 
on  the  question  of  damage  to  a  ditch  by  turnpike 
bridges.  Chestnut  Hill  &  8.  H.  Tump.  Co.  v.  Piper, 
15  W.  N.  C.  55.  The  court  says  the  fact  that  it  did 
not  exhibit  every  part  of  the  ground  is  no  just 
cause  for  its  exclusion. 

Photographic  views  of  the  topography  of  a  situa- 
tion may  be  ruled  out  without  injury  to  the  party 
offering  them,  where  witnesses  having  personal 
knowledge  of  the  facts  have  given  testimony  con- 
cerning them.  The  court  says  the  views  are  in  the 
nature  of  secondary  evidence,  as  to  which  that  of 
persons  conversant  with  the  topography  are  the 
best  evidence.  Bliss  v.  Johnson,  76  Cal.  597.  This 
is  said,  however,  in  affirming  the  ruling  of  the 
lower  court  in  excluding  the  photographs,  holding 
that  the  party  was  not  injured,  and  does  not  seem 
to  imply  that  it  would  not  have  been  proper  for 
the  court  to  admit  the  evidence  if  It  had  chosen  to 
do  so. 

Stereoscopic  views  of  property  injured  by  water 
are  admissible  to  show  the  condition  of  the  prop- 
erty after  the  alleged  injuries,  for  the  purpose  of 
establishing  the  amount  of  damages.  German  Theo- 
logical School  V.  Dubuque,  64  Iowa,  786. 

Photographic  views  of  a  culvert  and  vicinity, 
taken  over  a  year  after  the  cause  of  action  arose, 
and  the  accuracy  of  which  is  not  proved,  are  prop- 
erly rejected  from  evidence  in  an  action  for  dam- 
ages by  causing  an  overflow  of  water  by  obstructing 
the  culvert.  Leidlein  v.  Meyer,  95  Mich.  586. 
35  L.  R.  A. 


A  photograph  of  a  part  of  the  ruins  of  a  building, 
taken  during  a  trial  for  criminal  negligence  in  its 
construction,  when  there  is  proof  that  it  represents 
the  premises  in  the  same  condition  they  were  in 
immediately  after  the  building  fell,  and  that  the 
photograph  accurately  represents  the  scene,  is  ad- 
missible. People  V.  Buddensieck,  103  N.  Y.  487,  57 
Am.  Rep.  766. 

A  photograph  of  the  premises  taken  t)ef  ore  the 
construction  of  the  railroad  was  held  admissible, 
in  Omaha  Southern  R.  Co.  v.  Beeson,  36  Neb.  361,  on 
the  question  of  damages  for  the  appropriation  of 
property  for  the  right  of  way. 

A  photograph  of  a  trestle  and  of  a  wrecked  train 
of  cars  shown  to  have  been  taken  about  two  hours 
after  an  accident  occurred,  and  which  was  verified 
by  the  testimony  of  the  photographer  as  being  a 
correct  representation  of  the  locality  and  scene.  Is 
admissible  to  aid  the  jury  in  properly  understand- 
ing the  case  on  the  trial  of  an  action  for  injuries 
received  in  the  accident.  Kansas  City,  M..  &  B.  R. 
Co.  V.  Smith,  90  Ala.  25. 

Photographs  of  a  railroad  crossing  at  which  a 
person  was  killed,  if  shown  to  be  correct  represen- 
tations of  the  crossing  and  its  surroundings,  may 
be  admitted  in  evidence,  although  there  has  been  a 
change  in  the  appearance  of  the  locality  made  by 
the  fall  of  leaves  from  the  trees,  as  this  is,  of  course, 
open  to  explanation.  Dyson  v.  New  York  &  N.  E. 
R.  Co.  57  Conn.  9. 

Photographs  of  the  scene  of  an  accident  at  a  rail- 
road crossing  are  admissible  to  show  the  condition 
and  surroundings  of  the  place  for  the  purpose  of 
aiding  in  the  determination  uf  questions  of  negli- 
gence and  contributory  negligence.  Missouri,  K. 
&  T.  R.  Co.  V.  Moore  (Tex.  App.)  15  8.  W.  714. 

The  fact  that  after  an  accident  at  a  railroad  cross- 
ing the  company  had  erected  gates  will  not  pre- 
clude the  plaintiff  from  putting  in  evidence  a  pho- 
tograph of  the  crossing  by  which  the  jury  may 
learn  that  the  gates  had  been  erected.  The  court 
says :  "  We  are  not  aware  that  it  has  ever  been 
held  that  if  one  party  to  a  litigation  has  changed 
the  situation  the  other  must  lose  the  right  to  show 
the  premises  to  a  jury.  A  photograph  is  an  easier 
way  to  accomplish  the  same  result."  Stott  v.  New 
York;  L.  E.  &  W.  R.  Co.  50  N.  Y.  8.  R.  600;  Parshall 
v.  New  York,  L.  E.  &  W.  R.  Co.  60  N.  Y.  S.  R.  502. 

Photographs  of  the  locality  where  a  person  was 
killed  on  a  railroad  crossing  were  rejected  in  Cleve- 
land, C.  C.  &  St  L.  R.  Co.  V.  Monaghan,  140  111.  474, 
Affirming  41  111.  App.  498,  as  one  of  the  material 
questions  was  whether  or  not  a  view  of  the  train 
which  killed  the  deceased  was  obstructed  by  l)ox 
cars  standing  on  a  side  track  and  by  other  objects, 
and  it  appeared  that  the  photographs  were  taken 
two  months  after  the  accident  by  a  mere  amateur 
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there  was  a  path,  as  testified  to  by  the  plain- 
tiflP;  while  A.  W.  Morton  and  F.  A  Nadfaig 
testified  that  they  lived  near  by,  and  "never 
knew  of  any  passway,"  etc.;  and  L.  Nor 
yell,  and  probably  others,  testified  that  there 
was  a  wire  fence  at  Watlington's  store  at  the 
time  of  the  injury. 

Without  undertaking  to  give  all  the  evidence, 
we  have  stated  it  sufficiently  to  present  the 
contention  of  the  parties.  The  defendant  of- 
fered a  map  on  the  trial,  made  by  one  of 
the  defendant's  employees,  which  was  allowed 
to  be  used  without  objection,  though  it  was 
made  by  defendant's  employees,  and  not 
under  order  of  court.  The  defendant,  also 
during  the  trial,  offered  in  evidence  a  photo- 
graph, which  was  objected  to,  and  the  defend- 
ant introduced  A.  J.  Farrel,  who  testified: 
**I  am  a  photographer.  I  took  the  pictures 
last  Friday.    They  are  correct,  as  the  ground 


view  is."  Ruled  out,  and  the  defendant  ex- 
cepted. This  trial  took  place  in  Febru- 
ary of  this  year  (1897;,  and  there  is  evidence 
showing  that  there  have  been  changes  made 
in  the  fencine  since  the  injury  was  received, 
and  that  the  defendant  has  since  inclosed  the 
cut.  This  is  the  only  exception  taken  during 
the  trial.  But  the  defendant  asked  several 
written  instructions,  which  were  not  given; 
and  the  defendant,  after  appealing  from  the 
judgment  in  favor  of  the  plaintiff,  assigns  the 
following  grounds  of  error:  (1)  "Therefu^ial 
of  his  honor  to  allow  the  photographs  offered 
to  be  used  as  evidence."  (2)  "The  refusal  of 
his  honor  to  give  the  special  instructions  prayed 
for  by  the  defendant."  (3)  "The  instractions 
as  given  were  calculated  to  mislead  the  jury, 
and  are  erroneous  in  law." 

Neither  of  these  assignments  can   be  sus- 
tained.    The  photographs  were  not  evidence 


photographer,  and  that  the  leaves  had  fallen  from 
the  trees  in  the  meantime,  and  although  other  box 
cars  had  t>een  placed  upon  the  track,  the  parties 
taking  the  picture  did  not  know  whether  the  ol>- 
Jects  were  of  the  same  size,  dimensions,  height,  etc., 
as  those  which  were  there  two  months  before,  or 
whether  they  occupied  the  same  positions.  The 
court  further  held  that  the  exclusion  could  not 
have  done  any  injury  in  any  case,  as  there  was  a 
colored  plat  or  diag-ram  in  evidence  which  suffi- 
ciently showed  the  situation. 

A  photosrraph  of  a  wreck  and  bridge  at  which  a 
railroad  accident  occurred,  proved  by  a  witness  to 
be  a  correct  picture  of  the  wreck  taken  the  next 
morning-,  was  held  admissible  in  Locke  v.  Sioux 
City  &  P.  R.  Co.  46  Iowa,  109.  The  court  says:  "If 
It  was  a  correct  delineation  of  the  wreck,  broken 
bridge,  and  stream,  we  can  see  It  would  be  compe- 
tent testimony  for  the  same  reason  that  the  Jury, 
if  it  was  possible  for  them  so  tff  do,  would  have 
been  permitted  to  have  viewed  and  inspected  the 
same." 

A  photograph  is  admissible  to  prove  the  effects 
of  a  railroad  upon  a  street  as  manifested  by  a 
storm  which  happened  subsequent  to  the  com- 
mencement of  the  action,  although  the  fact  was 
not  a  basis  for  recovery  in  itself  but  merely  evi- 
dence in  support  of  the  injury  done  to  the  street 
by  the  structure.  The  photograph  was  the  best 
evidence  of  the  fact  sought  to  be  proved,  and  it 
was  not  necessary  to  have  also  a  photograph  of  the 
road  as  it  was  before  the  storm.  Williams  v. 
Brooklyn  Elev.  U.  Co.  32  N.  Y.  S.  R.  702,  reversed 
on  other  grounds  in  128  N.  Y.  96. 

A  photograph  of  the  place  of  an  accident  on  a 
highway  alleged  to  be  dangerous  for  want  of  a 
railing  is  admissible  in  evidence  to  assist  the  Jury 
in  understanding  the  case,  if  verified  by  proof  that 
it  is  a  true  representation  of  the  subject.  Blair 
V.  Pelham,  118  Mass.  421. 

This  is  so,  although  the  photograph  was  taken 
after  a  fence  had  been  erected  at  the  place. 
Glazier  v.  Hebron,  62  Hun,  137. 

A  stereoscopic  view  of  a  bridge  and  embank- 
ment is  admissible  to  show  the  need  of  a  railing 
along  the  embankment  where  a  photographer  tes- 
tifies that  the  view  is  correct  and  that  the  process 
of  taking  the  view  is  the  same  as  in  photography, 
while  another  photographer  testifies  that  the  effect 
when  the  view  is  properly  taken  and  the  picture 
is  looked  at  through  the  glass  is  that  of  nature 
viewed  with  two  eyes.  Rockford  v.  Russell,  9  111. 
App.  229. 

A  photograph  of  a  defective  sidewalk  on  which  a 
person  was  injured  is  admissible  to  show  the  con- 
dition of  the  walk  when  there  is  proof  that  the 
condition  had  not  changed  between  the  time  of  the 
36  L.  R.  A. 


accident  and  the  time  of  taking  the  picture.  Bar- 
ker V.  Perry,  67  Iowa,  146.  In  this  case  the  photo- 
graph was  admitted  without  objection,  but  the  ac- 
tion of  the  court  in  allowing  the  Jury  to  examine 
the  photograph  with  a  magnifying  glass  was  ex- 
cepted to,  and  on  appeal  it  was  held  that  this  gave 
no  Just  cause  of  complaint. 

A  photograph  of  the  locality  and  scene  of  a 
homicide,  taken  before  the  trial  when  persons 
had  been  placed  in  the  positions  said  to  have  been 
occupied  by  the  accused  and  his  accomplices  at 
the  time  of  the  crime,  was  offered  in  evidence  br 
tbe  prosecution  in  Shaw  v.  State,  83  G  a.  OS,  but  as 
it  did  not  appear  that  any  objection  thereto  was 
made  at  the  trial,  and  it  did  not  appear  that  it  was 
in  any  respect  calculated  to  inflame  the  Jury,  it 
was  held  that  an  objection  on  the  latter  ground. 
made  in  a  motion  for  a  new  trial,  waa  not  valid. 
But  the  court  suggests  that  on  a  new  trial  If  the 
state  seeks  to  use  the  photograph  again  it  should 
prove  more  certainly  that  it  represents  the  posi- 
tion of  the  accused  at  the  time  of  the  honaieide. 
and  adds  that  there  does  not  seem  to  be  any  ne- 
cessity for  using  the  photograph. 

A  photograph  of  the  interior  of  a  saloon  in  which 
a  shooting  occurred,  showing  a  group  of  prear- 
ranged figures  to  indicate  the  position  of  the 
parties  at  the  time  of  the  homicide,  when  ahown  to 
be  a  true  representation  of  the  place  and  the  po- 
sitions of  the  parties  as  near  as  iJie  witnesses  can 
determine,  is  admissible.  State  v.  0*Beilly»  1S6 
Mo.  597. 

A  photograph  of  a  window  through  which  a  per- 
son was  shot  and  of  the  man  in  the  same  position 
in  the  room  in  which  he  was  when  he  waa  shot  was 
held  admissible  in  State  v.  Kelley.  46  S.  C.  55,  on  the 
trial  of  the  person  who  shot  him.  There  was  tes- 
timony as  to  the  place  where  the  instrument  sto^^d 
in  taking  the  picture,  and  that  the  location  of  the 
person  was  substantially  correct. 

Photographic  pictures  of  the  place  where  a  homi- 
cide was  committed  are  admissible  in  evidence  on  a 
trial  for  the  crime,  when  the  evidence  shows  that 
there  was  no  material  change  in  the  place  during 
the  interval  between  the  day  of  the  crime  and 
the  day  when  the  photographs  were  taken.  Keyes 
V.  State,  122  Ind.  527. 

A  photograph  of  a  barber  shop,  shown  to  be  a  true 
representation  of  the  place,  was  held  admissible  in 
People  V.  Fish,  125  N.  Y.  136,  on  a  trial  for  homi- 
cide, to  show  where  the  crime  was  committed. 

Photographs  taken  only  three  hours  after  a  homi- 
cide, showing  the  condition  of  the  premises  at  the 
time  of  the  discovery  of  the  crime,  when  verified 
to  the  satisfaction  of  the  court,  are  competent 
evidence  on  the  trial  of  a  murder..  Com.  v.  Rob- 
ertson, 162  Mass.  90. 
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per  se.  They  did  not  represent  the  plaintiff, 
the  fall,  or  the  Injury.  At  moat,  they  could 
only  supply  the  place  of  an  unauthorized  map, 
which  is  not  evidence,  and  which  the  court 
may  refuse  to  allow  in  evidence.  Burwell  v. 
Sneed,  104  N.  C.  120.  And,  when  such  maps 
are  allowed,  they  are  not  evidence,  and  can 
only  be  used  by  a  witness  to  explain  his 
evidence  to  the  jury.  Dobson  v.  Wkisenhant, 
101  N.  C.  647.  There  was  no  such  purpose  as 
this  manifested  in  this  case.  It  seems  to  have 
been  the  idea  of  the  defendant  that  they  were 
of  themselves  substantive  evidence.  If  we  are 
in  error  in  this,  it  is  because  the  defendant  has 
failed  to  make  manifest  anything  to  the  con- 
trary. We  have  no  doubt  but  what  a  photo- 
fraph  taken  soon  after  the  occurrence  might 
e  used,  as  an  unauthorized  map  may  be  used. 
BiddU  V.  Qermanton,  117  N.  C,  887.  But 
where  it  appeared  to  the  court  tha^  the  photo- 


graph had  been  taken  two  years  or  more  after 
the  injury  was  received,  and  where  there  was 
evidence  of  changes  in  the  situation,  and  where 
it  was  material  to  establish  a  path  (as  in  this 
case)  as  existing  two  years  affo,  but  which  was 
necessarily  affected  by  the  lapse  of  time,  the 

ground  soon  after  the  injury  was  received 
aving  been  fenced  up,  and  the  defendant 
having  the  use  of  a  map  of  his  own  make, 
which  was  shown  to^iave  been  made  soon 
after  the  plaintiff  was  injured,  it  seems  to  us 
to  have  been  altogether  proper  to  exclude  the 
photograph,  whether  introduced  as  original 
independent  evidence  or  as  an  unauthorized 
map. 

The  second  assignment  cannot  be  sustained. 
These  prayers  are  long,  confused,  and  argu- 
mentative, each  containing  some  propositions 
that  the  court  could  not  properly  give.  State 
[N.  C.)  2'    - 


V.  JNeal  (at  this  term)  (I 


'.)  27  S.  E.  81; 


The  fact  that  a  man  who  had  been  shot  had  his 
head  in  bandafires  when  his  picture,  with  a  picture 
of  the  room,  was  taken  next  mominir«  Is  not  sufB- 
cient  reason  for  excluding  a  photoirraph  used  as  a 
diairram  of  the  place,  where  it  is  not  denied  that 
he  was  shot  at  the  time  specified,  or  that  his  head 
was  bandaired  the  next  day.  State  v.  Kelley,  supra. 

A  photog'raph  taken  to  show  a  tree  and  the  front 
of  a  hotel  where  a  person  was  killed  was  properly 
rejected  from  evidence  where  there  was  already 
in  evidence  a  diagram  repr^ntinsr  the  location 
of  the  places  in  question  Kiving  exact  distances. 
Ortiz  y.  State,  ao  Fla.  :S56. 

The  admission  in  evidence  of  a  photoarraph  of  the 
premises  where  a  homicide  took  place  is  also  held 
proper  in  People  v.  Pustolka.  149  N.  Y.  70. 

In  an  action  by  a  railroad  employee  for  injuries 
caused  by  an  unblocked  frog  where  defendant's 
section  master  had  testified  that  he  kept  all  the 
f  rogrs  blocked,  a  photograph  of  the  place  first  put 
In  evidence  without  objection  and  used  on  the 
cross-examination  of  one  of  plaintiff's  wltnesse^ 
was  held  properly  used  by  plaintiff's  counsel  for 
the  purpose  of  showing  the  condition  of  other 
frogs  near  by  and  of  arguing  from  it  that  they  also 
were  unblocked,  as  this  tended  to  disprove  the 
evidence  of  the  section  master,  and  also  to  show 
notice  to  the  defendant  or  its  oflloers.  Turner  v. 
Boston  k  M.  R.  Co.  1&8  Mass.  261. 

Photographs  of  places  were  also  admitted  in 
Scott  V.  New  Orleans,  75  Fed.  Rep.  873,  41  (J.  S.  App. 
498;  Louisville  &  N.  R.Co.  v.  Hall,  91  Ala.  112;  Gav- 
igan  V.  State,  65  Miss.  533. 

VII.  Of  documents. 

a.  In  general. 

It  is  not  a  fact  of  which  Judicial  knowledge  may 
be  taken  that  "  all  the  appearances  of  a  written 
document  are  capable  of  such  exact  reproduction 
that  the  copy  will  fully  represent  the  original." 
Oeer  v.  Missouri  Lumber  &  M.  Co.  134  Mo.  85. 

Preliminary  proof  of  the  exactness  and  accuracy 
of  the  copy  is  necessary  in  order  to  permit  a  pho- 
tolithographic copy  of  an  affidavit  on  file  in  a  public 
office  which  cannot  be  produced  at  the  trial.    Ibid. 

See  also  supra,  IT. 

A  photographic  copy  of  an  instrument  read  in 
evidence  without  objection  as  an  exhibit  to  a  dep- 
osition cannot  be  used  to  contradict  a  witness 
who  testifies  that  his  name  appearing  on  the  in- 
atrument  as  that  of  a  subscribing  witness  was  not 
written  by  him,  where  there  was  nothing  to  show 
how  the  copy  was  taken  or  that  it  was  an  exact  re- 
production of  the  original,  or  that  any  effort  to 
secure  the  production  of  the  original  had  been 
85L.RA. 


made  or  would  be  unavailing.  Buzard  v.  McAnulty, 
77  Tex.  438. 

On  review  of  a  ruling  by  which  an  application 
to  give  photographic  copies  of  handwriting  to  the 
Jury  for  the  purpose  of  comparison  was  refused, 
the  court  said  that  if  the  copies  had  been  given 
to  the  Jury  with  such  precautions  as  to  secure 
their  identity  and  correctness  it  might  not  perhaps 
have  been  error,  but  that  whether  it  would  be 
permissible  to  allow  them  to  be  used  or  not,  their 
use  can  never  be  compulsory.  Re  Foster's  Will,  34 
Mich.  21.  The  court  says  that  all  photographs  are 
not  absolutely  faithful  resemblances,  and  that  it  is 
quite  possible  to  tamper  with  them,  and  that  an 
impression  which  is  at  all  blurred  would  be  very 
apt  to  mislead  on  questions  of  handwriting  where 
forgery  is  claimed. 

Photographic  copies  of  instruments  can  be  used 
only  as  secondary  evidence  on  laying  a  proper 
foundation  for  the  introduction  of  secondary  evi- 
dence. Ebom  V.  Zlmpelman,  47  Tex.  603,  26  Am. 
Rep.  819. 

That  photographic  copies  of  letters  are  not  admis- 
sible in  evidence  when  the  originals  are  not  lost 
and  can  be  produced,  as  the  copies  are  second- 
ary, is  also  held.  McLean  v.  Scripps,  52  Mich.  214; 
White  Sewing  Mach.  Co.  v.  Gordon,  124  Ind.  495. 

Photographic  copies  of  public  documents  on  file 
in  the  office  of  the  government  and  which  cannot 
be  removed  are  admissible  as  the  best  evidenoe 
that  the  case  admits  of,  with  an  authentication  of 
their  genuineness  in  the  usual  way  by  proof  of 
handwriting.  Leathers  v.  Salvor  Wrecking  Co.  2 
Woods,  680. 

A  photographic  copy  of  the  field  notes  of  a  sur- 
veyor was  held  in  Ayres  v.  Harris,  77  Tex.  108,  to  be 
admissible  for  what  it  was  worth  on  the  question 
whether  the  west  line  of  the  survey  was  actually 
measured.  A  clerk  of  the  general  land  office  testi- 
fied that  the  original  field  notes  were  in  his  cus- 
tody, under  the  commissioner,  contained  in  a  cer- 
tain book  of  field  notes. 

In  the  case  of  United  States  v.  Messman,  accord- 
ing to  a  note  of  the  decision  in  1  Cent.  L.  J.  121,  the 
prosecution  on  the  trial  of  an  army  officer  for 
forgery  of  pay  rolls  offered  photographic  copies  of 
pay  rolls  alleged  to  have  been  forged,  but  Judge 
Blatchford  rejected  them,  saying  that  counsel 
must  put  in  originals.  The  photographic  copies 
had  been  sent  on  by  the  government  and  the  prose- 
cuting attorney  said  that  the  court  of  common 
pleas  had  decided  that  where  the  paper  was  alleged 
to  be  forged  a  photographic  copy  could  be  received 
in  evidence.  But  Judge  Blatchford  refused  to  fol- 
low that  ruling,  and  said  that  to  admit  such  a  copy 
would  be  contrary  to  well-established  rules  of  evi- 
dence, and  in  fact  would  be  monstrous.    There- 
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Samniiah,  F.  cfc  W.  R.  Co.  v.  Wainwright 
(Ga.)  25  8.  E.  622. 

The  third  assignment  is  what  is  termed  a 
'•broadside  exception"  to  the  charge,  without 
pointing  any  error,  and  cannot  be  sustained. 
This  has  been  so  often  decided  by  this  court 
that  it  seems  to  us,  if  the  learned  counsel  had 
thought  there  was  error  in  the  charge,  they 
would  have  complied  with  this  oft-repeated 
rule.  BarceUo  v.  Ha^lfood,  118  N.  C.  712; 
State  V.  Dotcna,  118  Nrx^.  1242;  McKinnon  v. 
Morrison,  104  N.  C.  354,  and  cases  cited  in 
Clark's  Code,  2d  ed.  pp.  382,  883. 

There  is  no  error,  and  the  judgment  is 
affirmed. 

Clark,  J. ,  dissenting: 

A  "photograph  of  the  place  of  accident  was 
offered,  but  ruled  out,  and  the  defendant 
excepted. "    The  photographer  testifies  that  the 


views  were  correct,  and  taken  from  three  differ- 
ent standpoints.  Another  witness  (Tbomas) 
testified:  "There  is  very  little  change  io  the 
ground  from  the  time  of  the  accident."  This 
IS  the  first  time  this  point  has  been  presented  in 
this  court,  but  it  has  often  arisen  elsewhere, 
and  the  decisions  have  been  quite  uniform  in 
admitting  such  evidence.  The  nature  of  the 
locality  was  a  material  point  in  the  trial.  Tbf 
testimony  of  many  witnesses  was  offered  for 
the  purpose  of  conveying  to  the  minds  of  the 
jury  a  picture  of  the  locus  in  quo.  This  neces- 
sarily conveyed  to  them  an  idea  of  it  which 
was  more  oi*  less  imperfect.  A  plat  made  by 
one  of  the  parties  was  admitted.  This  was 
competent  as  an  aid  to  making  clearer  the 
testimony  of  the  party  offering  it.  JfisUee  v. 
Luther,  94  N.  C.  798;  Dobson  v.  Wbitenhant, 
101  N.  C.  645.  A  map  not  made  under  the 
order  of  the  court  is  really  only  the  declaration. 


upon  the  trial  was  postponed  for  the  purpose  of 
allowingr  the  origrinal  pay  rolls  to  be  obtained  from 
WashiDfiTton. 

Photoffrapfaic  copies  of  writinffs  on  file  in  a  court 
of  the  state  were  attached  to  ioterroiratories  to 
the  testimony  of  witnesses  in  another  state  who 
stated  that  they  knew  the  hand  writ  inir,  and  that  if 
the  copies  were  exact  the  Instruments  were  in  the 
handwriting  of  the  persons  named;  but  this  was 
held  Inadmissible.  Eborn  v.  Zimpleman,  47  Tex. 
503, 26  Am.  Rep.  319.  The  court  said  that  the  mere 
fact  that  the  witnesses  resided  in  another  state  and 
the  writingrs  were  on  file  in  a  court  of  the  state  did 
not  authorize  such  evidence,  at  least  without  prov- 
ing* that  an  effort  had  been  made  to  obtain  leave  of 
the  court  or  the  consent  of  the  opposite  party  to 
use  the  original  instruments  or  to  procure  the  at- 
tendance of  the  parties  so  that  they  mlffht  examine 
the  oriffinals. 

A  photogrraphlc  copy  of  a  promissory  note  was 
said  to  be  in  record  on  appeal  in  Arthur  v.  Roberts 
60  Barb.  580,  where  the  question  in  dispute  was 
whether  a  figure  in  a  date  was  1  or  a  cipher. 
Nothing  is  said  about  any  objection  to  the  admis- 
sion of  the  photograph,  but  the  pbotoflrrapb  was 
used  by  the  court. 

A  photographic  copy  of  a  note  the  signature  to 
which  was  alleged  to  be  forced  was  admitted  in 
Duflin  V.  People,  107  111.  113,  47  Am.  Rep.  431,  where 
it  was  proved  that  the  photograph  was  taken  be- 
cause the  ink  of  tbe  note  was  rapidly  fading  and 
the  photograph  is  offered,  not  to  prove  the  dis- 
puted signature,  but  to  show  the  contents  of  the 
note. 

In  denying  an  application  to  take  documents 
from  the  files  of  the  court  to  send  with  a  writ  of 
mandamus,  the  court  in  Re  Stephens,  L.  R.  9  C.  P. 
1887,  8  Moak,  Eng.  Rep.  482,  made  a  sugrgestion  that 
an  application  be  made  for  permission  to  take  office 
copies  of  the  documents,  and  said,  in  answer  to  tbe 
objection  that  It  might  be  necessary  to  identify 
the  handwriting,  that  this  difficulty  might  be  got 
over  by  taking  pfaotog'raphic  copies,  addingr  that 
this  is  by  no  means  uncommon  at  the  present  day. 

In  granting  an  application  to  take  the  originals 
of  printed  exhibits  from  the  files  of  depositions, 
the  court,  in  Daly  v.  Magulre,  6  Blatchf.  137,  made 
a  condition  that  the  party  should,  under  direction 
of  tbe  clerk,  first  cause  to  be  made  and  placed  on 
file  in  lieu  of  the  original  exhibits  photographic 
fac-smilies  thereof. 

Leave  to  photograph  various  papers  filed  as  a  will 
was  granted  in  Monroe's  Estate,  23  Abb.  N.  C.  88, 
on  the  application  of  the  contestant. 

b.  For  comparison  of  handu^riting. 
The  admissibility  of  photographs  of  specimens  of 
35  L.  R.  A. 


handwriting  for  the  purpose  of  comparison  when 
there  is  a  dispute  as  to  the  genuineness  of  hand- 
writing is  often  complicated  with  the  question 
whether  the  court  will  allow  testimony  based  on 
the  result  of  comparison  of  different  specimens  of 
handwriting.  Where  such  comparison  is  not  a^ 
lowed,  of  course,  the  court  will  bold  that  the  In- 
troduction of  photographic  copies  for  that  pur- 
pose is  inadmissible. 

A  comparison  in  t)yB  signature  of  a  photommphlc 
copy  of  an  instrument  with  other  signatures  with- 
out anything  to  show  that  the  photograph  was.  as 
to  size,  etc.,  a  reproduction  of  the  orig'inal,  w«5 
held  Improper  In  Houston  v.  Blythe,  00  Tex.  SOI 
The  court  says  this  would'be  extending:  the  rule  t» 
to  the  introduction  of  expert  testimony  in  tbe 
proof  of  handwriting  by  comparison  further  than 
it  is  disposed  to  do. 

Photographs  of  a  disputed  signature  and  of 
certain  genuine  signatures  made  so  that  all  were 
close  together  were  rejected  in  Crane  v.  Dex- 
ter Horton  &  Co.  5  Wash.  479,  as  immaterial 
and  Irrelevant.  The  court  said  there  would  seem 
to  be  no  call  for  Its  use  in  such  a  case  as  was  then 
before  the  court,  where  the  disputed  sigrnature  and 
numerous  concededly  genuine  ones  were  present 
so  that  they  could  be  compared. 

But  the  introduction  of  photographic  copies  of 
an  instrument  for  a  comparison  of  handwriting 
t>efore  the  original  Is  put  into  the  case  is  held  to  t>e 
immaterial,  where  the  original  is  afterwards  intitv 
duced.    People  v.  Van  Alstine,  67  Mich.  00. 

All  testimony  drawn  from  photographs  upcm  tbe 
question  of  the  genuineness  of  a  signature  to  a  will 
when  it  was  not  claimed  to  have  been  traoed  over 
another  signature  was  held  inadmissible  in  Taylor 
Will  Case,  10  Abb.  Pr.  N.  S.  300,  on  the  ground  that 
it  would  raise  many  collateral  ls8ues,as,  for  instance- 
the  correctness  of  the  lens,  the  state  of  the  weather. 
the  skill  of  the  operator,  tbe  color  of  the  impres- 
sion, purity  of  the  chemicals,  and  other  Issues. 
Tbe  court  also  considered  that  the  testimony  of 
experts  based  on  the  use  of  such  photographs  for 
tbe  purpose  of  comparison  was  not  reliable.  Tbe 
case  was  regarded  as  clearly  distinguishable  from 
one  as  to  the  genuineness  of  a  bank  note,  the  Iln€» 
and  impressions  of  which  are  producsed  by  ma- 
chinery, giving  results  mathematically  accurate, 
while  in  the  case  of  handwriting  genuine  signa- 
tures will  present  variations. 

The  admissibility  of  photographic  copies  of 
handwriting  for  the  purpose  of  comparison  is  alfo 
denied  in  Tome  v.  Parkersburg  Branch  R.  Co.  3^ 
Md.  36,  17  Am.  Rep.  640.  The  court  holds  that  ft 
comes  within  the  rule  applied  in  that  case  that  tbe 
genuineness  of  handwriting  cannot  be  established 
by  opinions  of  witnesses  founded  upon  comparison 
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so  to  soeak,  of  the  party  making  it.  Its  relia- 
bility depends  entirely  upon  his  accuracy  and 
conscientiousness,  and  is  therefore  only  admis- 
sible as  his  evidence,  and  because  it  may  con- 
vey to  the  eyes  of  the  jury  somewhat  more  ac- 
curately the  description  which  the  witness  was 
endeavoring  to  convey  to  their  ears  by  his  oral 
testimony.  In  many  instances  a  photograph 
will  be  a  greater  assistance  to  a  jury  than  a 
plat.  It  is  a  picture  of  the  place  made  auto- 
matically, the  spot  being  reflected  as  in  a 
mirror,  and  the  image  chemically  made  perma- 
nent. If  the  jury  could  go  out  to  view  the 
spot  in  all  cases  where  the  nature  of  the  locality 
is  material,  as  in  this,  they  could  get  a  much 
more  accurate  idea  than  the  language  of  any 
witness,  however  graphic,  could  convey  to 
them.  There  are  a  vast  number  of  cases  in 
which  photographs  would  greatly  aid  a  jury 
which  is  unable  to  view  the  spot  or  subject- 


matter,  because  changed  or  too  inconvenient  to 
visit.  Whether  the  jury  should  be  permitted 
to  view  the  place  of  the  accident  or  crime 
"rests  in  the  discretion  of  the  trial  judge.  On 
some  occasions  it  may  be  very  useful,  and 
indeed  almost  necessary.  It  was  permitted  in 
the  trial  of  the  Cluverius  Case,  81  Va.  787; 
and  there  are  many  precedents  elsewhere  for 
such  practice.  It  was  allowed  in  this  state  on 
the  trial  (for  murder)  cA  Gooch  {State  v.  Oooch, 
94  N.  C.  987),  and  has  been  done  in  manv 
other  cases."  Jenkins  v.  Wilmington  <fe  W.  /?. 
Co.  110  N.  C.  438.  A  photograph  offers  nearly 
every  advantage  which  could  be  obtained  by 
a  visit  of  the  jury  to  the  spot,  and  is  without 
the  objections  to  a  'jury  of  view,"  which  are 
that  it  is  frequently  impracticable,  owing  to 
the  distance  of  the  locality,  loss  of  time,  and 
expense,  besides  the  opportunity  of  irregularity 
in  the  conduct  of  the  jury.     I'he  photograph 


of  papers  submitted  to  the  witness  for  examina- 
tion pftsi  litem  motem.  But  the  court,  althougb  ez- 
cludiuff  the  evidence  of  the  photoifrapher  as  to 
such  copies  because  it  was  based  solely  on  a  com- 
parison of  siffnatures,  proceeds  to  add:  "Photogr- 
raphers  do  not  always  produce  exact  fac-si miles 
of  the  objects  delineated,  and  however  indebted  we 
may  be  to  that  beautiful  science  for  much  that  is 
useful  as  well  ornamental,  it  is  at  least  a  mimetic 
art,  which  furnishes  only  secondary  impressions  of 
the  original,  that  vary  accordinff  to  the  liirhts  or 
shadows  which  prevail  whilst  being  taken.*' 

But  photographic  copies  proved  to  be  of  the  ex- 
act, or  nearly  the  exact,  size  of  the  originals  of  sig- 
natures were  admitted  in  evidence  in  Howard  v. 
Russell,  75  Tex.  176,  apparently  without  objection. 
The  originals,  it  appeared,  conslnted  of  papers 
found  among  the  records  of  a  masonic  lodge,  and 
a  power  of  attorney  found  among  the  court  records 
in  another  Jurisdictlon.^and  vouchers  found  among 
the  archives  of  the  United  States  Treasury  Depart- 
ment. 

So,  the  use  of  photographic  copies  by  the  court 
for  the  comparison  of  signatures  on  the  question 
of  forgery  of  the  signature  to  a  document  iwas 
made  in  Luco  v.  United  States,  64  U.  S.  23  How.  615,' 
16  L.  ed.  545,  but  it  does  not  appear  that  there  was 
any  question  raised  as  to  the  admissibility  of  the 
photographs.  The  court  merely  says:  "We  have 
ourselves  been  able  to  compare  these  signatures 
by  means  of  photographic  copies  and  fully  concur 
(from  evidence  oculin  subjeeta  fidelihiis)  that  the 
seal  and  the  signatures    .    .    .    are  forgeries." 

c.  Enlarged  copies  of  handuTitlng. 

Magnified  photographic  copies  of  a  genuine  sig- 
nature and  of  a  disputed  signature  may  be  sub- 
mitted to  the  inspection  of  the  jury  in  connection 
with  the  testimony  of  a  witness  who  states  that  the 
copies  are  accurate  in  all  respects  except  only  in 
relation  to  size  and  color.  The  court  says  the  use 
of  such  copies  is  not  dissimilar  to  an  examination 
with  the  magnifying  glass.  Marcy  v.  Barnes,  16 
Gray,  161,  77  Am.  Dec.  405. 

So,  in  holding  that  photographs  of  the  diCTerent 
8ignatui*e8  are  admissible  for  the  purpose  of  com- 
parison of  handwriting  in  case  of  a  disputed  signa- 
ture, in  Uowell  v.  Fuller,  59  Vt.  688,  the  court  says: 
^'Enlarged  copies  of  a  disputed  signature  or  writing, 
and  of  those  used  as  comparisons,  may  t>e  of  great 
aid  to  a  jury." 

But  what  purported  to  be  a  microscopic  enlarge- 
ment of  a  disputed  signature  to  an  instrument, 
proved  by  a  competent  witness  to  have  been  made 
by  hand  from  an  image  in  the  camera  lucida,  was 
offered  in  evidence  in  White  Sewing  Mach.  Co.  v. 
Gordon,  124  Ind.  495,  merely  for  the  Inspection  of 
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the  jury,  but  this  was  rejected.  The  court  said: 
"  The  enlarged  signature  offered  to  the  Jury  in  this 
case  was  at  most  a  mere  copy,  while  .the  original 
was  in  court.  Had  it  been  desirable  that  the  jury 
should  examine  the  signature  in  question  with  the 
aid  of  a  microscope  we  know  of  no  reason  why  they 
should  not  have  been  permitted  to  do  so;  but  the 
admission  of  what  purported  to  be  an  enlarged 
copy  of  such  signature  opened  the  door  to  innu- 
merable  collateral  questions.  We  do  not  think  the 
court  erred  in  refusing  to  submit  to  the  inspection 
of  the  jury  this  enlarged  copy  of  the  signature  in 
question,  as  it  was  not  proposed  to  compare  it  with 
enlarged  copies  of  signatures  admitted  to  be  gen- 
uine." 

The  fact  that  the  enlarged  copy  of  the  disputed 
signature  was  not  offered  for  comparison  with  a 
similar  enlarged  copy  of  the  concededly  genuine 
signature  may  be  enough  reason  for  rejecting  it. 

It  would  seem  that  the  photographic  enlargement 
of  both  or  all  the  signatures  to  be  compared  would 
materially  aid  the  work  of  comparison,  and  that  it 
would  not  be  inconsistent  for  a  court  to  admit  such 
magnified  copies,  even  while  it  rejected  copies 
which  were  of  the  same  size  as  the  originals. 

Photographic  copies  which  are  of  the  same  size  as 
the  originals  are  secondan'  evidence  in  a  sense  in 
which  magnified  copies  are  not.  So  much  aid  is  to 
be  derived  from  enlarged  copies  that  if  they  are  to 
be  rejected  it  must  be  because  the  use  of  a  magnify- 
ing glass  is  an  effldent  substitute  for  them.  It 
seems  doubtful  if  that  is  the  fact. 

The  mere  momentary  enlargement  of  the  signa- 
tures one  by  one  by  each  juror  for  himself  with  the 
aid  of  a  magnifying  glass,  giving  different  effects 
according  to  the  place  where  he  holds  the  glass, 
must  be  regarded  as  a  poor  substitute  for  the  i)er- 
manent  enlargement  of  all  the  signatures  alike  by 
magnified  copies  which  are  the  same  to  all  the 
jurors  and  do  not  vary  on  different  examinations. 

Enlarged  copies  or  magnified  photographs  of  sig- 
natures were  offered  and  rejected  in  Crane  v.  Dex- 
ter Horton  &  Co.  5  Wash.  479,  on  the  ground  that 
they  bad  not  been  made  with  the  requisite  care. 
The  court  on  appeal  said:  *'  We  cannot  undertake 
to  reverse  this  ruling  of  the  court,  which  was  prob- 
ably based  somewhat  upon  the  appearance  of  the 
photographs  themselves  because  the  copies  are  not 
in  the  record,  they  having  been  lost." 

In  13  Alb.  L.  J.  407,  it  is  said  that  a  novel  applica- 
tion of  the  art  of  photography  was  made  a  few  days 
before  in  the  supreme  court  circuit.  New  York. 
The  question  at  issue  was  the  forgery  of  a  certifica- 
tion of  a  check,  and  an  expert  with  the  aid  of  a 
magic  lantern  threw  an  image  from  a  photographic 
negative  of  the  check  in  question  on  the  wall,  the 
room  being  darkened  for  that  purpose,  in  order  to 
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brings  the  spot  to  the  jury,  and  in  many  cases 
a  stereoptioon  has  been  used  in  the  court  room 
to  enlarge  the  picture;  a  more  correct  and  vivid 
idea  being  thus  conveyed  to  the  minds  of  the 
jury  than  could  be  done  by  any  language  of 
witnesses,  even  when  aided  by  the  plat  made 
by  the  order  of  the  court.  It  is  true,  a  photo- 
graph taken  by  order  of  the  court  would  stand 
upon  a  better  footing  than  one  made  ex  'parte, 
but  frequently  a  photograph  must  be  made,  if 
at  all,  at  once,  before  tnere  is  any  action  pend- 
ing; for  instance,  to  represent  the  fieure  and 
position  of  one  found  slain,  the  locality  of  a 
railroad  wreck,  and  in  many  other  instances  in 
which  the  vidue  of  the  photograph  as  evidence 
depends  upon  its  being  taken  before  there  has 
been  any  change  after  the  occurrence  in  the 
locality  or  object  whose  representation  it  is 
intended  to  perpetuate  and  present  to  the  jurv. 
Accordingly,  upon  prima  facie  evidence  of  the 
photograph  being  a  representation  of  what  it  is 
claim^  to  be,  the  courts  admit  it,  subject  to 
cross-examination  as  to  the  point  of  view  from 
which  it  was  taken,  the  skill  of  the  artist,  etc. ; 
in  short,  like  any  other  testimony,  to  be  weighed 
by  the  jury. 

In  an  action  against  the  town  to  recover 
damages  for  injuries  caused  by  a  defect  in  a 
highway,  a  photograph  of  the  place  is  admis- 
sible if  verified  by  proof  that  it  is  a  true  repre- 


sentation. Blair  v.  PeViam,  118  Mass.  430. 
citing  "Jfarcy  v.  Barna,  16  Gray,  161.  77 
Am.  Dec.  405;  HoUenheek  v.  Rouley,  8  Allen. 
478;  Cozzens  v.  Biggins,  1  Abb.  App.  Dec.  451: 
Buloff  V.  P^!ople,  46  N.  Y.  218;  Vddenook  v. 
Com.  76  Pa.  840;  Church  v.  Milwaukee,  31 
Wis.  512.  Whether  it  is  sufficiently  veri- 
fied is  a  preliminary  question  of  fact  for 
the  judge.  Com.  v.  Coe,  115  Mass.  481: 
Walker  v.  Curtis,  116  Mass.  W."  Photographic 
pictures  of  the  place  where  a  homicide  was 
committed  are  competent  when  it  is  shown 
that  there  was  no  material  change  in  the  aspect 
after  the  homicide,  and  before  the  photo- 
graph is  taken.  Keyes  v.  State,  122  In<L  527. 
citing  People  v.  Buddensieek,  108  N.  Y.  487. 
57  Am.  Rep.  766;  Cowley  v.  People.  83  N. 
Y.  464.  88  Am.  Rep.  464:  Beddin  v.  GaU$, 
52  Iowa,  210,  and  other  cases.  A  photograph 
of  the  broken  trestle  and  wrecked  train,  taken 
about  two  hours  f^ter  the  accident,  and  verified 
by  the  person  by  whom  it  was  taken,  is  admis- 
sible in  evidence.  Kansas  City,  M.  dt  B.  R 
Co.  V.  Smith,  90  Ala.  25,  citing  Lake  v.  Cil- 
houn  County,  52  Ala.  115;  Locke  v.  Sioux  City 
&  P.  R.  Co.  46  Iowa,  109;  and  many  other 
cases.  In  Dyson  v.  Neu>  York  db  N,  E,  IL  Co, 
HI  Conn.  10,  which  was  an  action  for  an 
injury  at  a  railroad  crossing,  a  photomph 
was  admitted  in  evidence,  "the  change  in  the 


show  that  the  writing'  was  free  and  flowinir  and  not 
the  labored  and  retouched  signature  which  is  the 
usuai  accompaniment  of  f  orgreries  and  which  some 
of  the  experts  insisted  appeared  in  that  case.  It  is 
said  that  the  exhibit  seems  to  have  had  the  desired 
effect,  as  the  Jury  found  the  sig^nature  genuine. 

'*  The  science  of  photography  was  exhausted  in 
the  variety  and  number  of  pictures  of  the  disputed 
signatures'*  in  the  Howland  Will  Caae,  says  an  arti- 
cle in  4  Am.  L.  Rev.  62S,  adding:  ''  Recourse  was 
had  to  the  magnifying  glass.  Numberless  exag- 
gerated images  of  the  words  *Sylvia  Ann  Rowland' 
were  manufactured  and  appear  upon  the  flies  of 
the  court  in  immense  books  of  exhibits.'*  In  this 
case  it  seems  that  such  evidence  was  used  by  both 
sides  and  the  question  under  discussion  in  the  arti- 
cle appears  to  be  the  effect  of  the  expert  testimony 
rather  than  the  use  of  the  photographs.  This  is 
evidently  the  case  of  Robinson  v.  Mandell,  8  Cliff* 
169,  in  which  the  court  says  as  to  evidence  of  for- 
gery: ''  Some  of  the  questions  discussed  were  new, 
and  it  must  bo  admitted  that  they  are  highly  im- 
portant as  affecting  the  rules  of  evidence  in  cases 
where  the  genuineness  of  written  instruments  Is  in 
contestation,  but  inasmuch  as  It  does  not  become 
necessary  to  determine  whether  the  paper  is  or  is 
not  genuine  the  court  is  not  inclined  to  decide  those 
questions  in  this  case." 

On  a  question  as  to  the  alteration  of  a  check  from 
$100  to  $1,500,  it  is  said,  in  Wharton  on  Criminal 
Evidence  (9th  ed.)  §  545,  note,  that  in  the  case  of 
Funcke  v.  New  York  Mut.  L.  Ins.  Co.  in  1876,  in  the 
superior  court  of  New  York  city,  photographs  were 
exhibited,  showing  decided  traces  of  the  original 
writing,  especially  of  the  word  "one"  under  the 
newly  written  "fifteen,"  but  some  of  the  photo- 
graphs did  not  show  these  traces  of  the  original 
writing,  and  they  were  not  visible  on  the  check  it- 
self. But  this  was  explained  to  Mr.  Wharton  by 
President  Morton  of  the  Stevens  Institute  of  Tech- 
nology, Hoboken,  New  Jersey,  as  being  probably 
due  to  the  fact  that  the  negatives  which  did  not 
show  the  traces  of  the  original  writing  had  been 
too  long  exposed.  The  reasons  for  this  conclusion 
are  explained  in  Mr.  Wharton's  note.  These  were 
probably  magnified  copies. 
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VIII.  Of  other  things. 


A  photograph  of  broken  fence  boards  was  held 
inadmissible  to  prove  the  insufflciency  of  a  fence 
through  which  animals  got  upon  a  railroAd  track, 
where  the  boards  themselves  were  brought  into 
court  and  offered  in  evidence.  Chicago,  M.  &  SL  P. 
R.  Co.  V.  Kendall.  49  III.  App.  896.  If  there  was  no 
dispute  as  to  the  Identity  of  the  boards  themselrcs. 
it  is  plain  that  the  photograph  oould  be  of  no  usp. 
The  boards  t>eing  themselves  in  evidence  where 
they  could  be  seen  and  handled,  there  could  be  no 
possible  need  of  the  photograph  which  at  the  most 
could  but  partly  represent  them. 

The  use  of  photographs  in  explainfnir  to  the  jary 
the  description  and  quality  of  furniture  in  dispute. 
when  there  is  testimony  that  tbey  correctly-  repre. 
sent  the  articles,  is  held  admissible  in  TTumiaer  v. 
Frederick.  6S  Mo.  App.  634. 

Photographs  in  trade  catoloffues  were  held,  io 
Perkins  v.  Buaas  (Tex.  Civ.  App.)  3S  S.  W.  24a  to  t^ 
inadmissible  to  show  that  articles  of  the  kind  cov- 
ered by  a  patent  were  made  and  sold  in  the  Uniteii 
States.  The  court  says  the  best  evidence  of  tlist 
fact  would  be  the  testimony  of  the  manufacturpr» 
or  someone  else  who  had  actual  knowleds^  of  the 
facts. 

A  photograph  of  another  street  oar  was  offered 
in  evidence  in  an  action  for  injury  to  a  person 
while  attempting  to  get  on  the  platform  of  a  8tn<'; 
car,  and  the  party  proposed  to  prove  that  thia  wai 
an  exact  representation  of  the  car  upon  which  tbf 
accident  happened,  but  the  evidence  was  rejected. 
The  court  says  it  might  have  been  oouipetent  to 
offer  in  evidence  a  photograph  of  the  oar  upon 
which  the  accident  happened,  but  not  to  put  in  evi- 
dence the  photograph  of  another  car  and  then  sup- 
plement the  proof  by  showing  that  the  two  cars 
were  alike.  People's  Pass.  R.  Co.  v.  Oreen«  56  Md. 
84. 

Photographs  of  a  horse  were  put  in  evidence  in 
Conrad  v.  Richter,  18  Pa.  Co.  Ct.  478,  and  the  court 
said:  "  We  have  no  doubt  they  were  admlaslble  to 
show  the  present  appearance  of  the  horse,  and  t«> 
that  purpose  they  were  confined.** 

It  is  also  said  in  the  note  to  Wharton  on  CHmina 
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appearance  of  the  locality  made  by  the  falling 
of  the  leaves  from  the  trees  was  of  course  open 
to  explanation;"  citing  BandaU  v.  Chase,  183 
Mass.  210,  and  other  cases.  In  People  v.  Bud- 
dendeck,  103  N.  Y.  487,  500,  57  Am.  Rep.  766, 
which  was  a  trial  for  homicide,  the  court  says 
the  photograph  "no  doubt,  carried  to  the  minds 
of  the  jury  a  better  imase  of  the  subject-matter 
.  .  .  than  any  oral  description  by  eye-wit- 
nesses could  have  done.  .  .  .  No  doubt  the 
court,  in  its  discretion,  might  have  allowed 
the  jury  to  visit  and  view  the  premises,  as  it 
was  asked  to  do  by  the  prisoner's  counsel,  but 
it  was  not  bound  to  do  so."  Photographs 
have  been  admitted  to  show  the  appearance  of 
the  plaintiff's  back  three  days  after  an  assault 
and  battery.  Beddin  v-.  Gates,  52  Iowa,  213. 
Long  ago,  the  poet  Horace  spoke  of  the  greater 
effect  of  that  which  is  seen  than  of  that  which 
is  described  by  words.  **3egnius  irritant  ani- 
mos  demissa  per  aurem  quam  gucB  sunt  oculis 
subfecta  ftdelibus.  Where,  however,  a  photo- 
graph was  taken  by  an  amateur  two  months 
after  a  raihroad  accident,  and  there  was  evi- 
dence that  it  did  not  correctly  represent  the 
condition  and  surroundings  as  they  were  at 
the  time  of  the  accident,  it  was  properly 
excluded.  Cleveland,  0.  G.  <&  8t.  L,  B,  Co.  v. 
Monaghan,  140  111.  474.  The  material  point  in 
that  case  was  whether  the  view  of  the  engineer 
had  been  obstructed  by  box  cars  standing  on 


the  side  track,  which  had  been  removed  when 
the  photograph  was  taken.  Where  the  plain- 
tiff testified  that  the  photograph  offered  by 
him  represented  fairly  the  locus  in  quo  of  a 
railroad  accident,  though  he  did  not  take  it, 
and  did  not  know  from  what  point  it  was 
taken,  the  photograph  was  admitted  {Archer 
V.  iVewj  Fork,  N.  H.  eft  H.  B.  Co.  106  N.  Y. 
589),  the  court  saying  that  such  pictures,  like 
maps  and  other  diagrams,  serve  to  explain 
or  illustrate  and  apply  testimony,  and  are 
uniformly  received,  and  are  useiul,  if  not 
indispensable,  to  enable  courts  and  juries  to 
comprehend  readily  the  question  in  dispute. 
Of  course,  its  value,  like  the  value  of  other 
evidence,  depends  upon  its  accuracy,  of  which 
there  was  some  evidence.  The  decisions 
admitting  photographs  as  proper  and  useful 
evidence  are  numerous  and  almost  uniform. 
Among  the  latest  cases  may  be  cited,  Turner  v. 
Boston  d  M.  B,  Co.  158  Mass.  261;  Omaha 
Southern  B,  Co.  v.  Beeson,  86  Neb.  861.  and 
Missouri,  H.  dk  T,  B.  Co.  v.  Moore  (Tex.  App.) 
15  S.  W.  71.  The  textbooks  are  to  the  same 
effect.  1  Thomp.  Trials,  §  869;  2  Jones,  Ev. 
§  597;  2  Rice,  Ev.  p.  1170;  Bradner,  Ev. 
p.  140.  Indeed,  the  court,  in  its  discretion, 
may  permit  the  photographs  to  be  enlarged  on 
exammation  in  the  court  room  by  a  stereoscope 
or  other  magnifying  glass  {Bockford  v.  Busseii, 
9  111.  App.  229;  Barker  v.  Perry,  67  Iowa,  146; 


Evidence,  9tb  ed.  1 545,  that  mlcrosooplo  or  highly 
enlarged  photogrraphs  of  sections  of  two  varieties  of 
bread  exactly  equal  in  thicknees  and  made  under 
identical  conditions  were  put  in  evidence  as  exhibits 
in  the  case  of  Rumf  ord  Chemical  Works  v.  Hecker, 
which  is  reported  In  11  Blatchf .  568,  on  the  question 
of  the  relative  porosity  of  bread  made  with  yeast 
in  the  usual  manner  and  that  prepared  with  a  bak- 
ing powder.  But  nothing  of  this  evidence  appears 
in  the  report  of  the  case. 

In  Durst  v.  Masters,  L.  R,  1  Prob.  Div.  873,46  L.  J. 
P.  C.  N.  8.  .51,  86  L.  T.  N.  S.  37,  24  Week.  Rep.  1018, 
which  was  a  case  on  appeal  from  the  court  of 
arches  in  a  criminal  suit  against  a  church  warden 
for  removing  a  cross  from  a  church,  a  photograph 
was  appended  to  the  special  case  showing  that  the 
communion  table  and  a  structure  back  of  it  called 
a  retable  on  which  the  cross  was  placed  would  at 
a'  very  short  distance  seem  to  be  one  table  or 
8tru cture.  It  is  not  stated  that  there  was  any  ques- 
tion as  to  the  admissibility  of  the  photograph  in 
evidence. 

IX.  Extraneoua  matter  on  photographa. 

An  objection  to  the  admission  of  photographs  in 
a  criminal  case  to  establish  the  identity  of  defend- 
ants was  made  on  appeal  for  the  first  time  that  on 
thelbacks  of  the  photographs  were  statements  dam- 
aging to  the  defendants  as  descriptive  of  their  evil 
careers,  but  as  the  only  objection  on  the  trial  was 
that  the  photographs  were  incompetent  and  imma- 
terial, the  court  held  that  there  was  no  error  In 
their  admission.    People  v.  Smith,  121  N.  Y.  578. 

A  map,  diagram,  or  picture,  whether  made  by 
the  hands  of  man  or  by  photography,  verified  as  a 
correct  representation  of  physical  objects  about 
which  testimony  is  offered  and  which  does  not  con- 
tain thereon  indications  of  matters  and  things  in 
question  before  the  jury  and  not  a  part  of  the  phys- 
ical objects  when  the  map,  diagram,  or  picture 
was  made,  is  admissible  in  evidence  for  the  use  of 
witnesses  in  explaining  their  evidence  and  to  ena- 
ble the  jury  to  better  understand  the  case.  Adams 
v.  State,  28  Fla.  511.  The  above  is  the  syllabus  made 
by  the  court.  As  a  matter  of  fact  the  question  de- 
35  L.  R.  A, 


elded  there  was  as  to  the  admissibility  of  a  map. 
The  court  says  it  ought  not  to  contain  any  refer- 
ences to  matters  before  the  jury  which  did  not  exist 
before  the  survey  was  made,  such  as  a  line  desig- 
nating a  route  traced  by  one  who  knew  nothing 
about  It  except  what  he  heard  from  others. 

X.  X-ray  photographs.  • 

Photographs  produced  by  means  of  the  X-ray 
process  were  held  admissible  by*the  district  court 
of  Colorado  in  Smith  v.  Grant,  29  Chicago  Leg. 
News,  145.  The  court  says:  ''These  photographs 
are  offered  in  evidence  to  show  the  present  condi- 
tion of  the  head  and  neck  of  the  femur  bone, 
which  is  entirely  hidden  from  the  eye  of  the  sur- 
geon. Nature  has  surrounded  it  with  tissues  for 
its  protection  and  there  it  lies  hidden;  it  cannot  by 
any  possibility  be  removed  or  exposed  that  it  may 
be  compared  with  its  shadow  as  developed  by 
this  new  scientific  process.  In  addition  to  these 
exhibits  in  evidence  we  have  nothing  to  do  or 
Say  as  to  what  they  purport  to  represent;  that 
will  without  doubt  be  explained  by  eminent  sur- 
geons. These  exhibits  are  only  pictures  or  maps 
to  be  used  in  explanation  of  a  present  condition^ 
and  therefore  are  secondary  evidence  and  not 
primary.  They  may  be  shown  to  the  jury  as  illus- 
trating or  making  clear  the  testimony  of  ex- 
perts. .  .  .  During  the  last  decade  at  least 
no  science  has  made  such  mighty  strides  for- 
ward as  surgery.  It  is  eminently  a  scientific  pro- 
fession, alike  interesting  to  the  learned  and  the  un- 
learned. It  makes  use  of  all  science  and  learning. 
It  has  been  of  inestimable  value  to  mankind.  It 
must  not  be  said  of  the  law  that  it  is  wed  to  prece- 
dent; that  it  will  not  lend  a  helping  hand.  Bather  let 
the  courts  throw  open  the  door  to  all  well-consid- 
ered scientific  discoveries.  Modem  science  has 
made  it  possible  to  look  beneath  the  tissues  of  the 
human  body  and  has  aided  surgery  in  telling  of  the 
hidden  mysteries.  We  believe  it  to  be  our  duty  In 
this  case  to  be  the  first,  if  you  please  to  so  consider 
it,  to  admit  in  evidence  a  process  known  and  ac- 
knowledged as  a  determinate  science.  The  exhibits 
are  admitted  as  evidence."  B.  A.  B. 
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Oerman  Theological  School  v.  D^bugue,  64 
Iowa,  786);  and  the  jury  can  take  the  photo- 
graphs to  their  room  (Thomp.  Trials,  supra). 
The  law  avails  itself  of  every  advance  in 
science  which  renders  the  investigation  of  truth 
more  accurate,  and  recent  authorities  have 
admitted,  as  aids  to  a  court  in  its  search  after 
truth,  the  Roentgen  or  X-raj-  photographs; 
"their  admission  .  .  .  was  opposed  on  the 
familiar  principle,  so  often  appealed  to  in 
the  courts  of  this  country,  that  this  kind  of 
evidence  was  unknown  to  the  learned  lawyers 
of  the  Heptarchv,  and  therefore  was  no  "evi- 
dence at  all."  31  Am.  L.  Rev.  268.  Doubt- 
less, in  the  near  future,  projecioscopes  ma)'  be 
used  in  the  court  room,  where  the  object  shall 
be  to  convey  to  the  minds  of  the  jury  a  true 
picture  of  living  action,  as  the  movements  of  a 
horse,  of  a  train,  an  assault  and  battery,  or  a 
riot,  and  the  like.  Law,  like  medicine,  must 
make  use  of  every  improvement  that  will 
secure  greater  certainty  in  attaining  its  object. 
This  "being  the  first  case  of  the  kind  here,  a 
review  of  the  authorities  and  reasoning  sustain- 
ing the  admission  of  such  evidence  is  not  inap- 
propriate. The  best  evidence,  of  course,  would 
be  a  view  of  the  premises  themselves  by  the  jury, 
if  it  is  practicable  and  convenient,  and  if  it  can 
be  had  before  there  has  been  any  change;  but 
even  then  this  lies  in  the  discretion  of  the  trial 
judge.  The  description  of  the  place  by  the 
testimony  of  witnesses  is  a  substitute,  and,  as 


aids  to  such  testimony,  a  map  or  diagram  is 
competent,  even  if  made  er  parte;  and  for  a 
stronger  reason  a  photograph,  in  which  the 
locality  delineates  itself  automatically,  so  to 
speak,  is  admissible.  Photographs  have  be- 
come exceedingly  valuable  helps  in  cases  of 
homicide,  collision,  accident,  and  indeed  in  all 
cases  where  the  jury  need  to  be  informed  as  to  a 
restricted  locus  in  quo.  For  that  reason,  ihey 
will  doubtless  be  hereafter  largely  used  in  trials 
here,  as  they  have  been  elsewhere,  although 
the  majority  of  the  court  deemed  the  photo- 
graph not  "admissible  in  this  case.  In  the 
present  case  the  description  of  the  loctis  in  quo 
was  material,  as  shown  by  the  prolix  and 
somewhat  confiicting  oral  evidence  resorted  to 
in  the  effort  to  convey  a  comprehension  of  ii 
to  the  jury,  in  which  effort  the  photograph  was 
an  aid  to  which  the  jury  were  entitled,  most 
especially  as  there  was  evidence  that  the  locality 
had  not  changed.  The  photographer  was  also 
introduced,  and  testified  to  'the  correctness 
of  the  photographs,  taken  from  three  different 
points.  There  was  no  contradictory  evidence 
as  to  this,  and  the  exclusion  was  not,  and 
could  not  have  been,  upon  the  preliminary 
question  that  there  was  no  evidence  to  identify 
the  photographs  or  a  change  in  the  aspect  of 
the  ground,  but  it  was  upon" the  broad  ground 
that  they  were  not  admissible  in  evidence.  In 
this,  I  think,  there  was  error. 
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Mrs.  Joseph  MARSHALL,  Appt., 

V. 

A.   W.   MELLON  et  al. 

(179  Pa.  371.  > 

A  tenant  for  life  has  no  right  to  operate 
for  oil  or  gas,  or  to  make  an  oil  or  Ras  lease,  un- 
less operations  for  oil  or  gas  were  commenced 
before  the  life  estate  accrued. 

(January  4, 1897.) 

APPEAL  by  plaintiff  from  a  iudffment  of 
the  Court  of  Common  Pleas,  No.  1,  for 
Allegheny  County  in  favor  of  defendants  in  an 
action  brought  to  recover  rent  alleged  to  be 
due  under  the  terms  of  a  lease.     Affinmd. 

The  facts  are  staled  in  the  opinion  of  the 
court  below,  which  was  delivered  by  Stowe, 
J.,  and  was  as  follows: 

"Mrs.  Marshall,  the  plaintiff,  was  the  tenant 
for  life  under  the  will  of  Jos.  A.  Marshall,  her 
husband,  of  the  land  descril)ed  in  the  instru- 
ment (lease)  on  which  suit  is  brought,  the  will 
reading  as  follows:  I  hereby  will  to  my  be- 
loved wife  the  farm  on  which  I  live  to  hold 

NOTE.— As  to  the  nature  of  property  In  mineral, 
oil  and  ffas  generally,  see  Williamson  v.  Jones 
(W.  Va.)2d  L.  R.  A.  222,  and  note. 

As  to  the  right  of  dower  in  mines,  see  Seager  v. 
McCabe  (Mich.)  16  L.  R.  A.  347,  and  nott. 
85  L.  R.  A. 


and  control  during  her  natural  life,  or  so  long  as 
she  remains  mv  widow.  He  died  February  7, 
1879.  On  the"  17th  of  February,  18^5,  the 
lease  was  executed  between  Mrs.  Marshall  and 
one  W.  A.  Mellon,  by  which  she  in  considera- 
tion of  the  stipulations,  rents,  and  covenants 
therein  contained  on  the  part  of  said  Mellon, 
his  executors,  administrators,  and  assies  to 
be  paid,  kept,  and  performed,  granted,  de- 
mised, and  let  unto  him,  his  executors,  admin- 
istrators, and  assigns  for  the  sole  and  only 
purpose  of  drilling  and  operating  for  petroleum 
oil  and  gas,  all  of  the  tract  of  land  described 
in  the  lease  {pro  ut  the  same),  to  have  and  to 
hold  the  said  premises  for  the  said  purpose  only 
unto  the  party  of  the  first  part,  her  heirs  anS 
assigns  for  and  during  the  full  term  of  her 
natural  life,  on  the  following  conditions: 
Said  parly  of  the  second  part  to  deliver  unto 
the  party  of  the  first  part  the  full  equal  one- 
eighth  (\)  part  of  the  petroleum  oil  discovered 
and  produced  on  the  premises  leased  and  de- 
liver the  same  in  pipe  lines  to  the  credit  of  the 
party  of  the  first  part.  Then  follow  certain 
provisions  immaterial  to  the  question  before  us, 
which  need  not  be  specially  referred  to  here. 
The  lease  then  provides:  Operations  on  the 
above-descril>ed  premises  shall  be  commenced 
and  one  well  completed  within  one  (1)  year 
from  the  date  hereof,  and  in  case  of  a  failure 
to  complete  one  well  within  such  time,  the 
party  of  the  second  part  hereby  agrees  to  pay 
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4.0  the  party  of  the  first  part  for  such  delay  the 
sum  of  $175  per  annum  within  three  months 
after  the  time  fixed  for  completing  such  well 
as  above  specified,  payable  at  above-named 
hank  (Beaver  County  Nat.  Bank),  and  the  party 
of  the  first  part  hereby  agrees  to  accept  such 
•sum  yearly  as  full  consideration  and  payment 
for  such  yearly  delay  until  one  well  shall  be 
completed.  ^11  conditions  between  the  parties 
liereto  shall  extend  to  the  heirs,  executors,  and 
assigns. 

"On  the  24th  of  June,  1885,  W.  A.  Mellon, 
the  lessee,  assigned  his  interest  in  the  lease  to 
A.  W.  Mellon  and  John  H.  Gaily,  the  defend- 
.ants  in  this  action,  who  on  or  about  August  1, 
1885,  ^Id  and  assigned  this  lease,  inter  alia, 
to  the  Shenango  Natural  Gas  Company,  a 
corporation  under  the  laws  of  this  state. 

*'The  question  was  submitted  to  the  jury  as 
to  whether  the  lease  had  been  assigned  in  writ- 
ing or  merely  by  parol,  with  directions  that  if 
they  should  find  under  the  evidence  that  it 
was  in  writing  and  delivered  by  defendants 
and  accepted  by  said  company,  their  verdict 
should  be  for  defendants  for  the  reason  that  no 
'breach  of  the  covenants  of  the  lease  occurred 
during  the  term  of  defendants'  rights  under 
the  same,  bat  if  they  should  find  that  the  as- 
signment was  only  by  parol  their  verdict 
should  be  for  plaintiff  subject  to  the  opinion 
of  the  court  as  to  plaintiff's  right  to  recover 
under  the  otherwise  undisputed  facts,  which 
were  as  follows: 

*'The  plaintiff  was  possessed  of  a  life  estate 
•only  in  the  land  leased  to  W.  A.  Mellon  for 
the  term  of  her  natural  life  under  the  will  of 
her  late  husband.  Previous  to  his  death  no 
•oil  or  gas  wells  were  opened  or  drilled  upon 
the  land.  The  lease  to  W.  A.  Mellon,  dated 
February  17,  1885,  was  duly  assigned  to  the 
•defendants,  A.  W.  Mellon  and  John  H.  Gailv, 
on  the  24th  day  of  June,  1885,  and  neither  W. 
A.  Mellon  nor  Mellon  and  Gaily  ever  took 
possession  of  tbe  premises  under  the  lease  nor 
undertook  to  drill  or  open  any  wells  upon  the 
property  up  to  the  time  of  trial,  and  that  de- 
fendants about  the  1st  of  August,  1885,  by 
verbal  arrangement  sold  and  assigned  all  their 
interest  under  the  lease  to  the  Shenango  Oil 
Company. 

"The  first  question  is,  What  right  or  inter- 
est did  W.  A.  Mellon  acquire  under  this  lease? 
It  is  apparent  if  we  are  to  treat  the  rights  of 
the  life  tenant  in  the  case  of  a  lease  of  this 
.kind  as  the  same  as  a  lease  to  mine  ordinary 
minerals,  plaintiff  had  no  right  to  make  a 
lease  such  as  the  one  here,  as  it  v/ould  be 
a  lease  to  do  what  she  could  not  herself  do, 
•commit  waste,  and  it  would  seem  to  follow  as 
a  logical  conclusion  that  lessee  took  no  sub- 
stantial right  or  benefit  under  the  lease,  and 
neither  he  nor  defendants  having  taken  posses- 
sion or  exercised  any  powers  or  rights  under 
the  lease,  they  are  not  estopped  now  from  de- 
fending this  action  upon  such  ground.  See 
Hall  V.  Benner,  1  Penr.  &  W.  402, 21  Am.  Dec. 
894,  and  Gleim  v.  Rise,  6  Watts,  44. 

"The  difficulty  in  my  mind  arises  from  the 
peculiar  nature  of  gas  and  oil.  While  oil  is 
strictly  a  mineral,  it  is  of  such  a  volatile  and 
fugacious  character  as  naturally  distinguishes 
it  from  fixed  minerals.  See  Wettengel  v. 
Gomiley,  160  Pa.  567;  and  the  question  has 
.85  L.  R.  A. 


yet  to  be  determined  by  the  supreme  court 
whether  a  life  tenant  may  open  oil  and  gas 
wells  and  thus  destroy  the  value  of  the  free- 
hold ad  libitum.  It  seems  to  me  that  such  a 
position  would  be  in  violation  of  all  estab- 
lished legal  principles  and  I  cannot  therefore 
arrive  at  such  a  conclusion.  It  seems  to  me 
that  authority  might  very  well  be  given  to 
courts  of  equity  (if  they  have  not  now  got  it),  to 
allow  leasing  and  opening  of  oil  and  gas  wells, 
where  there  were  tenants  for  life,  under  proper 
circumstances,  so  as  to  operate  for  the  pro- 
tection of  all  parties  in  interest,  but  of  course 
no  such  question  arises  in  this  case. 

"Being  of  opinion  that  under  the  quesiion  of 
law  raised  by  the  reserved  question  the  plain- 
tiff has  no  right  to  recover  in  this  suit,  judgment 
is  now  directed  to  be  entered  for  defendants 
on  payment  of  verdict  fee,  non  obstante  loere- 
dicto." 

lf«Mr«.  Frank  ThomBon,Seward  Thom- 
son, and  A.  P.  Marshall,  for  appellants : 

If  this  action  were  against  the  lessee,  he 
could  not  make  a  successful  defense  on  the 
ground  of  want  of  title  in  plaintiff,  because  he 
was  fully  aware  of  the  extent  of  the  title  of 
lessor  and  made  the  agreement  with  a  full 
knowledge  of  all  the  facts. 

The  lessee  and  his  assignees  knew  the  extent 
of  their  lessor's  title,  and  whether  they  did  or 
did  not,  there  were  no  misrepresentations  made 
to  them  by  the  lessor  to  induce  them  to  enter 
into  their  agreement,  and  no  lessee  in  posses- 
sion is  permitted  to  dispute  the  title  of  his  lessor. 

Mays  V.  Dwight,  82  Pa.  464. 

A  man  may,  if  he  sees  fit,  where  there  are 
confiicting  titles,  take  a  lease  from  each  of  the 
pretended  owners,  and  if  he  is  not  deceived  by 
assertions  in  regard  to  the  matter,  he  would 
have  to  pay  both. 

Hamilton  v.  FHttock,  158  Pa.  457. 

When  there  is  a  known  defect  in  tbe  title, 
but  no  covenant  or  fraud,  the  vendee  can  avail 
himself  of  nothing,  being  presumed  to  have 
been  compensated  for  the  risk  in  the  collateral 
advantages  of  the  bargain. 

Wilson  V.  Cochran,  46  Pa.  229. 

The  same  liability  exists  as  to  the  assignee  of 
the  lease.  ' 

Washington  Natural  Gas  Co.  v.  Johnson, 
123  Pa.  576;  Aderhold  v.  Oil  Well  Supply  Co. 
158  Pa.  401. 

An  oil  lease  only  creates  an  inchoate  title. 

McNish  V.  Stone,  152  Pa.  457,  note;  Venture 
Oil  Co.  V.  Fretts,  Id.  451:  Plummer  v.  Hillside 
Coal  A  I.  Co.  160  Pa.  493. 

An  actual  entry  upon  the  demised  premises 
by  an  assignee  of  a  lease  is  not  requisite,  in  or- 
der to  charge  him  with  the  performance  of 
covenants  running  with  the  land. 

2  Taylor,  Land.  &  T.  §  460,  p.  28. 

Mr.  Edwin  S.  Craig^,  for  appellees: 

The  subject-matter  of  the  lease  is  the  right 
to  mine  or  drill  for  oil  or  gas  on  the  land  therein 
described. 

Westmoreland  <t  C.  Natural  Gas  Co.  v.  De- 
Witt,  130  Pa.  285,  5  L.  R  A,  781. 

If  plaintiff  did  not  have  these  rights  herself, 
being  only  a  life  tenant,  she  could  not  grant 
them. 

12  Am.  &  Eng.  Enc.  Law,  p.  989;  Jackson 
&  Gross,  Land.  &  T.  g  30. 
52 
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A  tenant  for  life  can  make  no  agreement  af- 
fecting the  estate  which  will  bind  him  in  re- 
mainder, nor  will  he  with  whom  the  agreement 
is  made,  or  his  privy,  be  bound  by  it,  for  a 
contract  binds  both  parties  or  neither. 

mil  V.  Roderick,  4  Watts  &  S.  221. 

The  estoppel  of  a  tenant  to  deny  his  land- 
lord's title  is  founded  on  possession,  and  not 
on  the  instrument  of  demise. 

Taylor,  Land.  &  T.  8th  ed.  §  89;  Oleim  v. 
Rise,  6  Watts,  44;  Cooper  v.  Smith,  8  Watts, 
586;  Hall  v.  Benner,  IPenr.  &  W.  402, 21  Am. 
Dec.  894. 

As  the  defendants  never  entered  or  operated 
on  the  land  described  in  the  lease,  the  relation- 
ship of  landlord  and  tenant  never  was  estab- 
lished between  the  plaintiff  and  the  defend- 
ants.' 

Glasgow  v.  Chartiers  Oil  Co.  152  Pa.  52; 
Venture  Oil  Co.  v.  Fretts,  Id.  461;  McNish  v. 
Stone,  Id.  457.  note;  Hooks  v.  Forst^  165  Pa, 
247.     Dallas'  Bainbridge,  Mines,  *284. 

A  tenant  for  life  may  work,  even  to  exhaus- 
tion, mines  opened  upon  the  land  before  the 
commencement  of  the  life  estate;  but  unless 
exempt  from  liability  for  waste,  she,  or  her 
grantees,  cannot  open  new  mines  in  the  lands 
which  she  holds  for  life. 

Westmoreland  Coal  Co.* s  Appeal,  85  Pa.  844; 
1  Washb.  Real  Prop.  4th  ed.  144,  and  cases 
cited. 

It  is  waste  to  open  new  mines  in  land. 

Bispham,  £q.  482,  citing  Clegg  v.  Rowland, 
L.  R.  2  Eq.  160.  and  other  cases;  Brown  v. 
O^Brien,  8  Clark  (Pa.)  96;  1  Washb.  Real  Prop. 
144,  supra. 

And  operations  to  produce  oil  and  gas  from 
land  are  mining  operations,  and  such  land  is 
mining  land. 

Gill  V.  Weston,  110  Pa.  818;  Woodburn's  Es- 
tate, 188  Pa.  606. 

Oil  and  gas  are  part  of  the  corpus  of  the 
land. 

Stoughton*s  Appeal,  88  Pa.  198;  Williamson 
V.  Jones,  89  W.  Va.  231,  25  L.  R.  A.  222; 
Blakley  v.  Marshall,  174  Pa.  425. 

And  the  drilling  of  wells  for  oil  or  gaa, 
without  any  valid  authority,  is  waste,  and  will 
be  restrained  by  injunction. 

Allison's  Appeal,  77  Pa.  221;  Westmoreland 
<fe  C.  Natural  Gas  Co,  v.  De  Witt,  130  Pa.  235, 
5  L.  R.  A.  731;  Duffieldv.  Hue,  186  Pa.  602; 
Williamson  v.  Jones,  89  W.  Va.  281,  25  L.  R. 
A.  222. 

Where  a  tenant  for  life  has  committed  waste 
by  opening  mines  the  produce  of  the  mines  be- 
longs to  the  remainderman,  and  the  tenant  for 
life  is  not  even  entitled  to  the  interest  of  the 
produce. 

Rogers,  Mines,  2d  ed.  258;  Westmoreland 
Coal  Co.*s  Appeal,  WoodburrCs  Estate,  and  Blak- 
ley V.  Marshall,  sitpra. 

The  claim  that  the  appellees  (defendants)  did 
get  something  by  the  lease  in  this  case,  to  wit, 
the  right  to  prevent  someone  else  from  ope- 
rating for  oil  or  gas  on  the  land  described  in 
the  lease,  does  not  entitle  the  appellant  to  re- 
cover here. 

Washington  Natural  Gas  Co.  v.  Johnson,  123 
Pa.  576;  Hutchinson  v.  Snider,  137  Pa.  1; 
Wills  v.  Manufacturer's  Natural  Gas  Co.  180 
Pa.  222,  5  L.  R.  A.  603. 

There  being  no  privity  of  contract  between 
i.  R  A. 


the  plaintiff  and  the  defendants,  the  plaintiff's 
riffht  to  recover  rests  solely  upon  a  sapposed 
privity  of  estate  between  the  plaintiff  and  de- 
fendants. 

Washington  Natural  Oas  Co.  v.  Johnson, 
128  Pa.  576. 

The  privity  of  estate  which  induces  personal 
liability  is  the  actual  or  beneficial  enjoyment 
of  the  thing  demised  or  the  right  of  poaaession 
and  enjoyment.  Where  there  is  neither,  no 
personal  liability  can  arise. 

Wicker  sham  v.  Irwin,  14  Pa.  110. 

The  language  "subject  to  the  conditions, 
reservations,  and  restrictions  contained  there- 
in," in  the  assignment  of  the  lease  from  W.  A. 
Mellon  to  the  defendants,  imposes  no  personal 
liability  on  the  defendants  in  favor  of  the 
plaintiff,  for  covenants  broken  after  the  de- 
fendants have  assigned  over. 

Act  June  12,  1878,  Purdon,  12th  ed.  1837, 

SI.  29.  80;  Maoris  Appeal,  88  Pa.  450,  82  Am. 
[ep.  469;  Merriman  v.  Moore,  90  Pa.  7^. 
Walker  v.  Physick,  5  Pa.  198. 

No  breach  of  the  lessee's  covenants  con- 
tained in  the  lease  occurred  within  the  time 
during  which  the  defendants  held  the  lease, 
and  this  is  a  sufficient  defense. 

Taylor,  Land.  &  T.  g  449  and  notes;  Wa^^- 
ingto'n  Natural  Oas  Co.  v.  Johnson,  9upra; 
Fennelly.  Guffey,  139  Pa.  841. 

An  oil  and  gas  "lease  ...  is  not  a  grant  of 
property  in  the  oil.  but  merely  a  g;rant  of  pc*- 
session  for  the  purpose  of  searching  for  and 
procuring  oil." 

BarnhartY.  Loekwood,  152  Pa.  82;  Dujluh^ 
V.  Hue,  129  Pa.  94;  Meridian  Nat.,  Bank  v. 
McConica,  8  Ohio  C.  C.  442. 

It  does  not  give  any  property  right  to  the  oi' 
or  gas  in  situ. 

Thompson's  Appeal,  101  Pa.  282. 

An  oil  and  gas  lease,  under  which  no  ope- 
rations have  ever  been  conducted,  does  not  cre- 
ate a  vested  estate  in  either  the  land  or  the 
minerals. 

Ibid.;  Venture  Oil  Co.  v.  FretU,  152  Pa.  451; 
McNitli  V.  Stone,  Id.  457,  note;  Ginkgo ir  v. 
Chartiers  Oil  Co.  Id.  52;  Hooks  v.  /'arwf.  165 
Pa.  247. 

And  as  such  a  lease  may  be  surrendered,  and 
the  surrender  accepted,  by  parol  {Hook*  v. 
Forst,  supra;  Auer  v.  Penn,  92  Pa.  444;  0<^ 
ran  v.  Shenango  Natural  Gas  Co.  40  I*ittsb. 
L.  J.  82);  so,  from  analogy,  it  may  be  a> 
signed  or  transferred  by  parol,  and  is  nut 
within  the  statute  of  frauds. 

Brown  v.  Beecher,  120  Pa.  590;  Haight  v. 
Conners,  149  Pa.  297. 

When  the  assignment  by  defendant  to  iht 
gas  company  took  place  in  July,  1885,  the  h> 
called  lease  was  simply  an  executory  contract 
and  not  within  the  statute  of  frauds. 

Hooks  V.  Forst,  supra. 

When  the  defendants  sold  or  assigned  tbt 
lease  to  the  Shenango  Natural  Gas  Company 
they  passed  over  lo  the  gas  company  ai 
their  right  of  possession  and  enjoyment  ia 
and  under  the  lease,  and  thereupon  the  pri 
vity  of  estate,  if  any  such  ever  existed,  ^»e 
Iween  them  and  the  plaintiff  ceased  and  dtr 
lermined. 

Wickersharn  v.  Irwin,  14  Pa.  108;  Berry  v 
McMullen,  17Serg.  &R,  84;  ^Veidner  v  Fo9if\ 
2  Penr.  &  W.  28;  Thomas  y.  Connell,  5  Pa.  18. 
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Hannen  v.  Ehoalt,  18  Pa.  11;  ^eglep  v.  Morgan, 
46  Pa.  381. 

It  is  immaterial  whether  the  transfer  to  the 
Shenango  Natural  Gas  Company  by  defend- 
ants was  in  writing,  or  not,  and  such  transfer 
may  be  proved  by  parol. 

mkinton  v.  Newman,  20  Pa.  281;  Berry  v. 
Mc Mullen,  Wiekersham  v.  Irwin,  and  Negley 
V.  Morgan,  supra. 

Green,  J.,  delivered  the  opinion  of  the 
court: 

In  Stoughton*8  Appeal,  88  Pa.  198,  we  said: 
''Oil,  however,  is  a   mineral,    and,    being  a 
mineral,  is  part  of  the  realty.     Funk  v.  HcUde- 
man,  58  Pa.  229.     In  this  it  is  like  coal,  or  any 
other  natural  product  which  in  situ  forms  part 
of  the  land."    In  Oilly.  Weston,  110  Psl.  912, 
we  said  of  petroleum:  "It  is  a  mineral  sub- 
stance obtained  from  the  earth  b^  a  process  of 
mining,  and  lands  from  which  it  is  obtained 
may  with  propriety  be  called  mining  lands." 
In  Westmoreland  i  C.  Natural  Gas  Co.  v.  De 
Witt,   130  Pa.   235,  5  L.  R  A.  781.  we  said: 
"Gas,  it  is  true,  is  a  mineral,  but  it  is  a  min- 
eral with  peculiar  attributes."    In  Blakley  v. 
Marshall,  174  Pa.  425,  a  lease  for  oil  and  gas 
purposes  was  made  by  lessors  who  were  ten- 
ants for  life,  and  also  as  trustees  for  those  in 
remainder.    The  leased  premises  proved  to  be 
productive.      A  question  arose,  upon   a  case 
stated,  as  to  the  interests,   respectively,  of  the 
life  tenants  and  those  in  remainder.     The  life 
tenants  claimed  the  whole  of  the  oil,  and  for 
those  in  remainder  the  same  claim  was  made. 
The  court  below  appointed  a  trustee  to  re- 
ceive all  the  oil  due  to  the  lessors,  and  to  in- 
vest the  proceeds,  and  pay  the  interest  annually 
realized  therefrom  to  the  life  tenants  during 
their  joint  lives  and  the  life  of  the  survivor, 
and  at  the  death  of  the  latter  to  pay  the  prin- 
cipal to  the  remaindermen.    This  court  sus- 
tained the  court  below,  and  said:     "As  was 
said  in  Stovghton's  Appeal,  88  Pa.  201,   and 
other  cases  in  the  same  line,  oil  in  place  is  a 
mineral,  and,  being  a  mineral,   is  part  of  the 
realty.     An  oil  lease  investing  the  lessee  with 
the  right  to  remove  all  the  oil  in  place  in  the 
premises,  in  consideration  of  his  giving  the 
lessors  a  certain  per  centum  thereof,  is  in  legal 
effect  a  sale  of  a  portion  of  the  land,  and  the 
proceeds  represent  the  respective  interests  of 
the  lessors  in  the  premises.     If  there  be  life 
tenants  and  remaindermen,  the  former  are  en- 
titled to  the  enjoyment  of  the  fund  {i.  e.,  inter- 
est thereon)  during  life,  and  at  the  death  of  the 
survivor  the  corpus  of  the  fund  should  go  to 
the    remaindermen."    This  distribution    was 
made  because  all  the  interests   concurred  in 
making  the  lease,  and  it  was  to  the  manifest 
interest  of  all  that  the  oil  should  be  taken  from 
the  land,   lest  it  should  be  drawn    away  by 
other  wells  on  adjacent  premises.     In  that  re- 
spect, of  course,  there  is  a  difference  between 
oil  and  gas  and  solid  minerals;  but  in  respect 
of  the  interests  of  life  tenants,  as  contrasted 
with  those  in  remainder,  there  was  no  depart- 
ure from  the  common-law  rule  that  tenants  for 
life  only  may  not  open  new  mines  or  take 
minerals  from  the  premises,  except  in  case  of 
mines  opened  by  the  former  owner.    This  was 
recognized  in   Westmoreland  Coal  Co.'s  Appeal, 
85  Fa.  344,  where  we  held  that,  while  the  life 
85  L.  R.  A. 


tenant's  right  to  work  previously  opened 
mines  was  undoubted,  there  was  no  right  In  a 
life  tenant  of  several  tracts  to  open  a  new 
mine  on  one  of  the  tracts  upon  which  no  pre- 
vious opening  had  taken  place.  Mercur,  J., 
said,  in  the  opinion:  "Neither  tract  is  append- 
ant or  appurtenant  to  the  other.  If  she  had  a 
life  estate  in  the  distant  tract  only,  the  fallacy 
of  claiming  a  right  to  remove  the  coal  there- 
from would  be  most  manifest.  The  unanswer- 
able reason  would  be  that  the  mine  on  that 
tract  had  never  been  opened."  We  see  no  dif- 
ference between  the  present  case  and  those 
cited,  so  far  as  this  question  is  concerned. 
The  plaintiff  was  but  a  tenant  for  life  of  the 
premises  in  question.  There  had  never  been 
any  oil  or  gas  operations  commenced  on  the 
land  before  her  estate  for  life  accrued.  She 
had  no  right,  therefore,  to  operate  for  oil  or 
gas  herself,  and  she  could  not  give  such  a  right 
to  any  lessee  from  her.  Neither  the  original 
lessee  nor  the  defendants,  his  assignees,  ever 
held  any  such  right.  Thev  would  have  been 
trespassers  if  they  had  undertaken  to  exercise 
such  a  right.  The  lease  was  "for  the  sole  and 
only  purpose  of  drilling  and  operating  for  pe- 
troleum oil  or  gas,"  and  "to  have  and  to  hold 
the  said  premises  for  the  said  purpose  only." 
All  the  terms  and  conditions  of  the  lease  relate 
to  that  purpose  alone,  and  no  right  to  the  use 
of  the  surface  for  any  other  purpose  is  con- 
ferred. It  is  manifest,  therefore,  that,  as  no 
interest  whatever  was  acquired  under  the  lease, 
the  lessees  are  under  no  obligation  to  pay  for 
a  right  or  privilege  which  they  never  obtained, 
or  in  damages  for  not  performing  an  illegal 
covenant  therein.  We  think  the  judgment 
entered  by  the  court  below  was  entirely  right. 
It  seems  to  us,  however,  in  view  of  the  pecu- 
liar character  of  oil  and  gas,  as  beine  fugacious 
in  their  nature,  and  liable  to  be  diverted  by 
operations  upon  other  adjoining  or  near-by 
lands,  in  order  to  preserve  the  interests  of  both 
life  tenants  and  remaindermen  it  would  be 
well  for  the  legislature  to  make  such  enact- 
ments as  would  enable  the  owners  of  this 
class  of  lands  to  secure  to  themselves  the  bene- 
fits of  such  minerals  as  these.  As  it  is  now, 
the  law  is  not  efficacious  to  that  end. 
Judgment  affirmed. 


William  B.  SMITH 

V. 

TIMES  PUBLISHING  COMPANY 
Appts. 

(178  Pa.  481.) 
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1.  Filing:  the  stenographer's  notes  of 
thejudf^es  chturge  and  printing:  it  in  the 
paper  book  will  not  make  it  a  part  of  the  record 
unless  it  afBrmativdy  appears  that  the  filing  was 
the  act  of  the  judge  himself  or  done  by  his  ez- 


NoTE.— On  the  question  so  vigorously  discussed 
in  the  present  case  as  to  power  of  an  appellate 
court  to  Interfere  with  a  verdict  for  excessive 
damages,  see  full  collection  of  the  decisions  in 
note  to  Burdiot  v.  Missouri  P.  R.  Co.  (Mo.)  28  L.  R. 
A.  384.  See  also  King  v.  Southern  P.  Co.  (Cat.) 
29  L.  R.  A.  756. 
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press  directlOD  evidenced  by  bis  sisrnature,  either 
to  the  charere  itself  or  to  the  biJl  of  ezceptioos. 

8.  Remarks  of  oounflel  are  not  assifrna- 
ble  for  error*  being*  under  the  discretionary 
control  of  the  court  below. 

8*  The  denial  of  a  motion  to  withdraw 
a  Juror  -cannot  be  reviewed  on  appeal  if  no 
reason  for  the  motion  appears  in  the  record. 

4.  The  reverutl of ajudirment on  aver, 
diet  for  ezcesfliTe  damages  authorized  by 
act  May  20, 1891,  even  if  the  lower  court  had  de- 
nied a  motion  for  a  new  trial,  does  not  Inf riUKe 
the  constitutional  rierht  to  a  jury  trial. 

(Dean^  J.,  diments  from  proposilion  A.) 
(January  4,  1897.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  8,  for 
Philadelphia  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  the  al- 
leged publication  of  libel.     Reversed. 

The  facts  are  stated  in  the  opinions. 

Measra.  James  H.  Shakespeare  and 
P.  F.  Rothermelt  Jr.,  for  appellants: 

If  the  plaintiff  goes  into  the  box  be  can 
be  cross  examined  "to  credit"  on  all  of  the 
details  of  his  previous  life  which  affect  bis 
credit. 

Odgers,  Libel  &  Slander,  p.  311. 

If  the  plaintiff  gives  in  evidence  parts  of  the 
libel  not  set  out  in  the  declaration  for  the  pur- 
pose of  showing  malice,  it  is  competent  for 
the  defendant  to  give  evidence  of  the  truth  of 
such  parts,  although  he  has  not  pleaded  a  jus- 
tification. 

Benrv  v.  Norwood,  4  Watts,  347. 

The  right  to  set  aside  verdicts  because  of 
their  excessiveness  alone  has  been  exercised 
from  the  birth  of  the  jury  system,  and  time 
and  again  by  the  courts  of  this  commonwealth, 
and  never  been  questioned.  The  failure  of  the 
court  of  common  pleas  in  two  very  recent  in- 
stances to  set  aside  verdicts  because  of  their  ex- 
cessiveness was  severely  criticised  by  the  su- 
preme court. 

Tietz  V.  Philadelphia  Traction  Co.  189  Pa. 
516;  Holden  v.  Penii»ylTania  R.  Co.  Id.  1. 

If  a  new  trial  cannot  be  awarded  for  exces- 
sive damages  in  a  libel  suit,  then,  notwith- 
standing the  Constitution  provides  that  exces- 
sive fines  shall  not  be  imposed,  an  irresponsi- 
ble jury  without  knowledge  of  the  law,  swayed 
by  prejudice  and  passion,  may  award  damages 
by  way  of  punishment  without  limit,  and  thus 
practically  confiscate  the  defendants'  property, 
no  matter  how  great  its  value. 

The  power  of  the  supreme  court  to  reverse 
the  lower  court  because  of  the  excessiveness  of 
the  verdict  is  clearly  conferred  by  the  act  of 
May  20,  1891. 

In  other  states  the  supreme  court  constantly 
reverses  the  judgments  of  the  lower  court  on 
the  sole  ground  that  the  amount  of  the  verdict 
Is  excessive 

Baker  v.  Madison,  62  Wis.  187;  Abbot  v.  Tot- 
liter,  71  Wis.  64;  Waterman  v.  Chicago  dt  A. 
R.  Co.  82  Wis.  613;  McCarthy  v.  Niskern,  22 
Minn.  90;  Woodward  v.  Glidden,  33  Minn.  108; 
Gunderson  v.  Northwestern  Elevator  Co.  47 
Minn.  161;  Haynesv.  Trenton,  108  Mo.  123; 
Ourleyy.  Missouri  P.  R.  Co.  104  Mo.  211;  Fur- 
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nish  V.  Missouri  P.  R.  Co.  102  Mo.  438;  AtrM- 
son,  T.  &  S.  K  R.  Co.  v.  Brown,  36  Kan.  443; 
Kansas  P.  R.  Co.  v.  Peavey,  29  Kan.  189.  44 
Am.  Rep.  630;  UpcJier  v.  Oderlender,  50  Kan 
315;  Kelly  v.  McDonald,  39  Ark.  387;  Fordy^^ 
V.  Jackson,  56  Ark.  594;  Fordyee  v.  Nir.  5> 
Ark.  136;  Pittsburgh,  C,  dk  St.  L.  R.  Co.  v. 
Sponier,  85  Ind.  165;  Carthage  Tump.  Co.  \. 
Andrews,  102  Ind.  138.  52  Am.  Rep.  65:^. 
Howard  County  Comrs.  v.  Legg,  110  Ind.  479. 
Sioux  City  dt  P.  R.  Co,  v.  Finlapson,  16  Neb. 
578,  49  Am.  Rep.  724;  Orleans  v.  Perry.  24 
Neb.  831;  Meharry  v.  fialUgan,  29  Neb.  "565; 
Collins  V.  Council  Bluffs,  35  Iowa,  482;  R^m 
V.  Des  Moines  Valley  R.  Co.  39  Iowa,  246: 
Cooper  V.  Mills  County,  69  Iowa,  350. 

If  the  plaintiff,  in  proof  of  oialice,  relks 
upon  the  falsity  of  the  charge,  the  dcfendan; 
may  rebut  the  inference  by  eYideoce  of  the 
truth  of  the  charge,  even  under  the  general  issue. 

2  Greenl.  Ev.  §  421. 

It  has  been  held  that  an  unsuccessful  plea  of 
justification  was  a  good  ground  for  iDcreaiiL:: 
the  damages.  But  the  inclination  of  the  later 
cases  is  against  this  idea,  which,  in  truth, 
leads  to  an  effort  to  punish  what  may  be  a  per 
fectly  innocent  act. 

2  Sedgw.  Damages.  §  447;  13  Am.  &  Ens 
Enc.  Law,  p.  401;  Newell,  Defamation,  Slio 
der,  &  Libel,  ed.  1890,  p.  664. 

The  filing  of  such  a  plea  and  the  failure  to 
convince  the  jur^  of  the  truth  thereof  are  oclj 
evidence  of  malice  when  it  is  maliciously  filt^i. 
and  the  question  of  the  bona  fides  of  the  fi  iiug 
thereof  is  for  the  jury. 

New  Hampshire,  in  Pallet  v.  Sargent,  36  X. 
H.  496;  Connecticut,  in  Ward  v.  I/icl;  47 
Conn.  300,  36  Am.  Rep.  57:  Delaware,  Parh 
V.  Blackiston,  3  Harr.  (Del.)  873;  New  York 
bv  statute;  Massachusetts,  by  statute;  Ohio,  ic 
Rayner  v.  Kinney,  14  Ohio  St.  383;  Indiana, 
in  Byrket  v.  Mono/ion,  7  Blackf.  83,  41  Am. 
Dec.  212;  Georgia,  in  Henderson  v.  Fox,  88  Gi. 
233;  Illinois,  in  Thomas  v.  Dunaway,  30  Ii: 
373;  Michigan,  by  statute;  Wisconsin,  hy  s-iai- 
ute;  Utah,  in  Lowe  v.  Herald  Co.  6  Utah,  175; 
Oregon,  in  SJiarlley.  HuteJiinton,  8  Or.  337. 

It  is  error  for  the  trial  judge  to  call  the  at 
tention  of  the  jury  in  detail  and  at  length  t» 
the  evidence  on  one  side  of  the  case  withou: 
going  equally  into  the  evidence  on  the  other 
side. 

Peirson  v.  Duncan,  162  Pa.  187;  Burki  v. 
Maxwell,  81  Pa.  139;  Herstine  v.  l^ehigh  Vn'M 
R.  Co.  151  Pa.  244;  SchwenkY.  Kehler,  122  Pi 
67;  ReberY.  Herring,  115  Pa.  599;  Netr  T^rTk, 
L.  E.  db  W.  R,  Co.  V.  Enches,  127  Pa.  816  4  L 
R.  A.  432;  Reichenbach  v.  Ruddac/i,  Id.'  oW 
Holden  v.  Pennsylvania  R.  Co.  169  Pa.  1. 

It  is  also  error  for  the  court  not  to  expl&ii 
to  the  jurv  the  legal  effects  of  facts  offered  is 
evidence  oy  one  side  with  as  g^reat  care  as  i 
thoroughness  as  the  legal  effect  of  facts  offered 
in  evidence  by  the  other  side. 

New  York,  L.  E.  dt  W.  R.  Co,  v.  Encl*t* 
Schwenk  v.  Kehler,  and  Reber  v.  Herring,  «'^ 
pra;  Bisbing  v.  Third  Nat.  Bank,  93  Pa,  7v 
39  Am.  Rep.  726;  NeUis  v.  Gramer,  86  Wiv 
337;  Campbell  v.  CampbeU,  64  Wis,  90. 

No  matter  what  malice  may  appear  from  tb: 
evidence,  it  is  for  the  jurv,  and  not  for  \ht 
court,  to  say  whether  punitive  damages  sbal 
be  awarded. 
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Neeh  V.  Hope,  111  Pa.  145;  1  Sedgw.  Damages, 
546;  Wahaili,  St.  L.  &  P.  R.  Co.  v.  Rector,  104 
111.  296;  Snow  v.  Carpenter,  49  Vt.  428;  Ken- 
yon  V.  Cameron,  17  R.  I.  122;  Kentucky  C.  R. 
Co.  V.  Oastineau,  88  Ky.  119:  ^ew  Orleans, 
St.  L.  dk  C.  R.  Co.  V.  Burke,  58  Miss.  200,  24 
Am.  Rep.  689;  NicJioleon  v.  Rogers,  129  Mo. 
136;  Boardman  v.  Goldsmith,  48  Vt.  408; 
Jerome  v.  Smith,  Id.  230,  21  Am.  Rep.  125; 
Louisville  &  N.  R.  Co.  v.  Brooks,  83  Ky. 
129. 

Mr,  A.  S.  L.  Shields,  for  appellee: 

Juries  are  the  sole  judges  of  the  amount  of 
damages  where  there  is  no  criterion  by  which 
they  can  be  determined,  and  where  the  charge 
has  correctly  stated  the  law.  When,  there- 
fore, the  trial  court  sitting  in  banc  has  refused 
to  exercise  its  discretionary  power  to  grant  a 
new  trial  for  alleged  excessive  damages,  appel- 
late courts  will  decline  to  interfere. 

Article  New  2Vial,  16  Am.  &  Eng.  Enc. 
Law,  p.  585;  Sommer  v.  Wilt,  4  Serg.  &  R.  19; 
Seely  v.  Alden,  61  Pa.  802,  100  Am.  Dec.  642; 
Pennsylvania  R,  Co.  v.  Spicker,  105  Pa.  142; 
Pennsyltania  R.  Co.  v.  Allen,  68  Pa.  276;  Vallo 
V.  United  States  Exp.  Co.  147  Pa.  404,  14  L. 
R.  A.  748. 

There  is  an  unbroken  line  of  English  and 
American  cases  which  establishes  the  princi- 
ple that  in  cases  of  this  kind  no  verdict  should 
be  set  aside  because  in  the  opinion  of  the  court 
the  damages  are  excessive. 

Huckle  V.  Mojiey,  2  Wils,  205;  1  Sedgw. 
Damages,  504;  Beardmore  v.  Carrington,  2 
Wils.  244;  Lord  Townsend  v.  Hughes,  2  Mod. 
IcO;  Merest  v.  Harvey,  5  Taunt.  442;  Gilbert 
V.  Berkinshaw,  Lofft,  771;  Hewlett  v.  Cruchley, 
5  Taunt.  277;  Rendall  v.  Hayward,  5  Ring.  N. 
C.  424:  Kelly  v.  Sherlock,  L.  R.  1  Q.  B.  686: 
Forsdike  v.  Stone,  L.  R.  3  C.  P.  607:  Hayward 
V.  JVewion,  2  Strange.  940;  Archbold,  Pr.  12th 
ed.  p.  1525:  Duberleyv.  Gunning,  4  T.  R.  651; 
Gilbert  v.  Burtenshaw,  1  Cowp.  230;  Berry  v. 
Vreeland,  21  N.  J.  L.  188;  Lehigh  VaUey  R. 
Co.  V.  McKeen,  90  Pa.  127,  35  Am.  Rep.  644; 
Orbann  v.  Philadelphia  Traction  O.  19  Phila. 
413;  Thurston  v.  Martin,  5  Ma-son.  497;  Har- 
ris v.  Louisville,  N.  0.  <fe  T.  R.  Co.  85  Fed. 
Rep.  116;  Whipple  v.  Cumberland  Mfg.  Co.  2 
Story,  661;  Hilliard,  New  Trials,  p.  563.  §  3a; 
Goodall  V.  Thurman,  1  Head,  209;  Danville, 
L.  dh  N.  Tump.  Road  Co.  v.  Steicart,  2  Met. 
(Kv.)  119;  Smith  y.Woodfne,  1  C.  B.  N.  S. 
659;  Birchard  v.  Booth,  4  Wis.  67;  Treanor  v. 
Donahoe,  9  Cush.  228;  Sexton  v.  Brock,  15 
Ark.  845;  Wells  v.  Sanger,  21  Mo.  354;  Lang 
v.  Hopkins,  10  Ga.  37;  Barnette  v.  Hicks,  6 
Tex.  352;  Cook  v.  Garza,  9  Tex.  858;  Goetz  v. 
Ambs,  27  Mo.  28;  Gilbert  v.    Burtenshaw,  1 

Cowp.  230;  Sargent  v. ,  5  Cow.  106; 

Payne  v.  Pacific  Mail  S.  S.  Co.  1  Cal.  83; 
George  v.  Law,  1  Cal.  863;  AlUn  v.  Blunt,  2 
Woodb.  &  M.  121;  Aiken  v.  Bemis,  3  Woodb. 
«fe  M.  348;  Carr  v.  Gale,  Id.  38;  Rice  v.  Sims,  8 
Rich.  L.  416;  Clapp  v.  Hudson  River  R.  Co.  19 
Barb.  461;  Brown  v.  Tanner,  1  Car.  &  P.  651; 
New  Orleans,  J.  dt  G.  N.  R.  Co.  v.  McBride, 
38  Miss.  32;  Chenowith  v.  Hicks,  5  Ind.  224; 
Blanchard  v.  Morris,  15  111.  35. 

A  verdict  will  not  be  set  aside  merely  because 
higher  damages  were  assessed  than  the  court 
would  have  given,  unless  the  court  are  satisfied 
that  the  jury  either  were  actuated  by  some  im- 
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proper  motive,  by  partiality,  prejudice, passion, 
or  corruption,  or  proceeded  on  some  erroneous 
principles  of  assessment. 

Hilliard,  New  Trials,  p.  567,  ^  10;  Creed  v. 
Fisher,  26  Eng.  L.  &  Eq.  384;  Boyee  v.  OltiW- 
fornia  Stage  Co.  26  Cal.  460;  Reuek  v.  McGregor, 
82  N.  J.  L.  70;  Aldrich  v.  Palmer,  24  Cal.  518; 
Ross  /.  Innis.  85  111.  487;  Kennedy  v.  North 
Missouri  R.  Co.  86  Mo.  851;  McCarty  v.  Fre- 
mont, 28  Cal.  196. 

There  is  no  action  in  which  a  motion  for  a 
new  trial  on  the  ground  of  excessive  damages 
has  been  more  frequently  overruled  than  that 
for  libel  or  slander. 

lAith  V.  Pope,  2  W.  Bl.  1827;  Waters  v. 
Bristol,  26  Conn.  406;  Clark  v.  Pendleton,  20 
Conn.  495;  1  Addison,  Torts,  6th  ed.  p.  86; 
Duberley  v.  Gunning,  4  T.  R.  656;  McMurray 
V.  Basneit,  18  Fla.  609;  St.  Paul  v.  Kuhy,  8 
Minn.  154;  Mississippi  C.  R.  Co,  v.  Caruth,  51 
Miss.  77;  Hinchman  v.  Whetstone,  23  111.  185; 
Goodall  V.  Thurman,  1  Head,  209;  Stevenson 
V.  Belknap,  6  Iowa,  97,  71  Am.  Dec.  392; 
Coleman  v.  Southwiek,  9  Johns.  45,  6  Am.  Dec. 
258;  Gale  v.  New  York  C.  &  H.  R.  R.  Co.  53 
How.  Pr.  885.  13  Hun,  1. 

If  the  act  of  May  20,  1891.  is  to  be  inter- 
preted according  to  the  defendants' contention, 
it  is  unconstitutional,  because  it  denies  the 
right  to  a  "trial  by  jury  as  heretofore." 

Vallo  V.  United  States  Exp.  Co.  147  Pa.  404, 
14  L.  R.  A.  748. 

In  very  early  times  Lord  Hardwicke  uttered 
this  warning:  "It  is  of  the  greatest  consequence 
to  the  law  of  England  and  to  the  subject  that 
these  powers  of  the  judge  and  jury  are  kept 
distinct;  that  the  judge  determines  tne  law  and 
the  jury  the  fact;  and  if  ever  they  come  to  be 
confounded  it  will  prove  the  confusion  and 
destruction  of  the  law  of  England." 

King  v.  Poole,  Cas.  t.  Hardw.  28. 

The  care  with  which  this  distinction  between 
the  function  of  the  jury  and  an  appellate  court 
has  been  observed  in  the  Federal  tribunals  and 
the  courts  of  the  leading  states  will  appear 
from  the  following  authorities: 

New  York  C,  db  IL  R.  R.  Co.  v.  Fraloff,  100 
U.  8.  24,  25  L.  ed.  531;  Parsons  v.  Bedford,  28 
U.  S.  8  Pet.  446.  7  L.  ed.  786;  Barreda  v.  Sils- 
bee,  62  U.  S.  21  How.  167,  16  L.  ed.  98;  Mer- 
cantile Mut.  Ins.  Co.  V.  Folsom,  85  U.  8.  18 
Wall.  249,  21  L.  ed.  833;  Wabash  R.  Co.  v. 
McDaniels,  107  JJ.  8.  454,  27  L.  ed.  605;  New 
York,  L.  E.  &  W.  R.  Co.  v.  Winters,  143  U.  8. 
60,  36  L.  ed.  71;  jEtna  L.  Ins.  Co.  v.  Ward, 
140  U.  8.  91,  85  L.  ed.  376;  Morning  Journal 
Amo.  v.  Rutherford,  1  U.  8.  App.  296,  51  Fed. 
Rep.  513,  16  L.  R.  A.  808;  Gale  v.  New  York 
C.  <fe  H.  R.  R.  Co.  76  N.  Y.  594;  Link  v.  Shel- 
don, 186  N.  Y.  5;  Schenck  v.  Bengler,  105  N. 
Y.  630;  Hovey  v.  Brown,  59  N.  H.  114;  Mer- 
rill V.  Perkins,  61  N.  H.  262;  Chicago  Hansom 
Cab  Co.  V.  Havelick,  131  111.  170;  Joliet  Street 
R.  Co.  V.  Call.  143  111.  179;  West  Chicago  R. 
Ok  v.  Blode,  150  HI.  896:  Hunn  v.  Michigan 
C  R.  Co.  78  Mich.  518,  7  L.  R.  A.  500;  Nelson 
V.  Oregon  R.  &  Nav.  Co.  18  Or.  141;  Kumliv. 
So^ithern  P.  Co.  21  Or.  505;  SteeU  v.  Char- 
lotte, C  &  A.  R.  Co.  11  8.  C.  589;  Dobson  v. 
Cothran,  84  8.  C.  518. 

If  it  were  the  law  that  an  appellate  court 
might  reverse  the  judgment  below  because  it 
believed  the  verdict  to  be  excessive,  the  facts 
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of  the  present  case  would  Dot  Justify  this  court 
in  so  decidiug. 

It  is  a  good  defense  to  an  action  for  libel  if 
the  defendant  can  show  that  the  statements  al- 
leged to  be  libelous  are  true.  But  the  p]ainti£F 
has  the  right  to  be  informed  by  the  nature  of 
the  plea  what  defense  will  be  offered. 

Johnwn  v.  Philadelphia  db  E.  R  Co.  163  Pa. 
127;  Smith  v.  Smith,  89  Pa.  441;  MinesingerY, 
Kerr,  9  Pa.  313;  Petrie  v.  Rose,  5  Watts  &  S. 
864;  Updegrove  v.  Zimmerman,  18  Pa.  619; 
Chubb  V.  Qsell,  84  Pa.  114;  Gormanv.  Sutton, 
82  Pa.  247;  Struthers  v.  Peacock,  11  Phila.  287. 

Exemplary  damages  may  be  recovered  in 
actions  of  tort  whenever  there  has  t)een  malice, 
oppression,  outrage,  or  vindictiveness. 

Hazard  v.  Israel,  1  Binn.  240,  2  Am.  Dec. 
438;  M'Bride  v.  McLaughlin,  5  Watts,  375: 
A'agle  v.  Mnllison,  84  Pa.  48;  Sommer  v.  Wilt, 
4  Serg.  &  R.  19;  Denhis  v.  Barber,  6  Serg.  & 
R.  420;  Taylor  v.  Morgan,  8  Watts.  388; 
McDonald  v.  Scaife,  11  Pa.  381,  51  Am.  Dec. 
656;  Philadelphia  Traction  Co.  v.  Orbann,  119 
Pa.  37;  Cornelius  v.  Hambay,  150  Pa.  359; 
Shades  v.  Rodgers,  151  Pa.  634:  Motheis  v.  Ma 
zet,  164  Pa.  580. 

Mitchellt  J.,  delivered  the  opinion  of  the 
court: 

The  charge  of  the  learned  trial  judge  to  the 
jury  is  not  before  us,  and  the  assignments  of 
error  in  refirard  to  it  must  be  dismissed  for  this 
reason.  The  filing  of  the  stenographer's  notes 
of  the  charge,  and  printing  ii  in  Ww.  p>ipor 
book,  will  not  make  it  part  of  ilic  n^  nnl.  It 
must  affirmatively  appear  that,  (be  tillug  was 
the  act  of  the  judge  himself,  or  by  bis  express 
direction,  evidenced  by  his  signature  either  t<> 
the  charge  itself  or  to  the  bill  of  exceptions. 
This  has  been  so  explicitly  and  so  repeatedly 
decided  within  the  last  few  years  that  it  ought 
not  to  be  necessary  to  say  it  again.  See  Pool 
V.  Wiiie.  171  Pa.  500;  dnn.,  Ari-ott  Steam 
Pdu}&r  Mills  Co.,  V.  Arnold.  161  Pa.  827;  IJill  v. 
Egan,  160  Pa.  119;  ConneU  v.  0'^'€a,  154  Pa. 
582.  The  case  of  Janney  v.  Howard,  150  Pa. 
889,  has  been  so  persistently  misapplied  that  it 
seems  almost  hopeless  to  endeavor  to  set  the 
profession  right  in  regard  to  it.  What  that 
case  decided  was  that,  when  the  charge  was 
properly  filed  it  became  by  virtue  of  tlie  act 
of  March  24,  1877  (Pub.  Laws.  88),  a  part  of 
the  record,  for  the  purpose  of  assignment  of 
errors,  although  (he  exceptions  had  not  been 
made  in  the  court  below,  us  required  by  pre- 
vious practice.  The  case  is  authority  for  thi» 
construction  of  the  act  of  1877,  but  decided 
nothing  further.  An  inadvertent  expression 
in  the  opinion,  however,  that  errors  may  be 
assigned  "to  any  part  of  the  charge  which  has 
been  filed,  with  or  without  request,"  fell  in  so 
conveniently  with  the  indolence  or  careless- 
ness of  some  practitioners  that  it  has  been 
constantly  harped  upon  since  as  if  it  meant 
that  this  court  would  take  judicial  notice  of 
the  charge  without  inquiring  how  it  came  be- 
fore us;  and  this  idea  still  persists,  notwith- 
standing the  explicit  and  reiterated  rulings  to 
the  contrary  in  the  cases  already  referred  to. 
Fries  v.  JSull,  154  Pa.  578,  and  Gi-vgan  v. 
Philadelphia,  158  Pa.  837,  followed  Janney  v. 
Howard  as  to  the  assignment  of  errors  to  a 
charge  properly  filed,  but  did  not  go  beyond 
86  L.  R.  A. 


that;  and  so  far  as  Janney  v.  Howard  appears 
to  give  countenance  to  anything  further,  it  is 
now  definitely  overruled,  and  is  not  to  be  cited 
again  as  authority  on  that  point.  In  the  case 
before  us,  owing,  no  doubt,  to  the  defendants 
having  left  the  court  room  before  the  charge 
was  delivered,  the  judge  was  not  asked  to  file 
it,  and.  although  he  signed  a  bill  of  exceptions 
to  the  evidence  and  his  rulings  thereon,  he  did 
not  include  the  charge.  It  is  therefore  no 
part  of  the  record,  and  the  aaaignments  of 
error  to  it  must  be  dismissed. 

There  remain  the  exceptions  based  on  the 
amount  of  the  verdict.     This  is  a  matier  which 
has  not  been  within  our  province  to  consider 
until  it  was  made  so  by  the  act  of  May  20. 1^1 
(Pub.  Laws,  101).     It  is  a  new  power,  a  wide 
departure  from  the  policy  of  centuries  in   re- 
gard to  appellate  courts,  and  so  clearly  excep- 
tional in  character  that  no  case  has  been  pre- 
sented, until  now,  in  which  we  have  felt  called 
upon  to  exercise  it.     But  the  duty  baa  been 
put  upon  us  by  the  lawmaking  authority  of 
the  state,  and  we  must  perform  it  in  accordance 
with  the  spirit  of  the  enactment.     The  argu- 
ment against  the  constitutional  validity  of  ihe 
act  has  had  the  most  deliberate  consideration, 
but  we  do  not  think  it  can  prevail.     The  pro- 
vision of  the  Constitution  is  that    ''trial  by 
jury   shall    be  as   heretofore,  and    the    right 
thereof  remain  inviolate."    The  same  or  very 
similur  language  is  contained  in  the  Constitu- 
tion of  nearly  every  state,  and   the   uniform 
construction   by  judges    and  text- writers  has 
liven  that  the  phrase  "shall  l)e  as  heretofore" 
refers  to  the  method  of  trial  itself,  and   means 
that  it  .shall  l)e  preserved  with  its  substantial 
elements,  while  ihe  second  phrase,  "the   right 
thereof  shall  remain  inviolate,"  refers  to  the 
right  to  a  jury  trial  before  the  final  d«?eisioD 
in  nil  cases  where  it  would  have  existe^l  at  the 
lime  of  the    adoption   of    the    Constitution. 
"The  object  of   this  provision,*'  sajs    Sbars- 
wood,    J.,    "was   to  preserve  the   jur3'  as  a 
tribunal  for  the  decision  of  all  questions  of 
law  and  fact."     Wynkoop  v.  Cooch,  89  Pa.  4-50. 
"The  general  iden  intended  to  convey  by  the 
constitutional  guaranty  of   Ihe  trial  h3-  jury 
undoubtedly  is  that  all  contested  issues  of  fact 
shall  be  determined  by  a  jury,  and  in  no  other 
way.     ...     It  was  not  intended  to  lie  up 
the  hands  of  the  legislature  so  that  no  regula- 
tions of  the  trial  by  jury  could  be  made/  and 
it  has  been  held  that  the  provision  is  not  vio- 
lated so  long  as  the  trial  by  jury  is  not  subMan- 
tially  impaired,  although  it  be  made   f*ubjecl 
to   new  mode?."    Sedgw.  Slat.   iV:  Const.    L. 
2ded.  496.  "Trial  by  jury  is  by  twelve  free  and 
lawful  men  who  are  not  of  kin  to  either  party, 
for  the  purpose  of  establishing  ihe  truth  by  tbeir 
verdictof  the  matier  which  is  in  issue.      .     .     . 
Any  legislation  therefore  which  merely  points 
out  the  mode  of  arriving  at  this  object,   but 
does  not  rob  it  of  any  of  its  essential   ingreili 
ents.  cannot  be  considered  an  infringement  of 
the  right."    Bowling  v.  State,  5  Smedes  &  M. 
685.     The  definition  of  a  jury,  adopted  by  si^ 
distinguished  a  jurist  as  Mr.   Justice  Miller, 
though  more  elaborate  than  this*  is   not  ma- 
terially different  (Miller,  Lectures,  Const.  511 «: 
and  all  the  authorities  agree  that  the  substan- 
tial features  which  are  to  be  "as  heretofore." 
are  the  number,  twelve,  and  the  unanimity  of 
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•the  verdict.  These  cannot  be  altered,  and  the 
uniform  result  of  the  very  numerous  cases 
ffrowing  out  of  legislative  attempts  to  make 
Juries  of  less  number,  or  to  authorize  less  than 
the  whole  to  render  a  verdict,  is  that,  as  to  all 
matters  which  were  the  subject  of  jury  trials 
at  the  date  of  the  Constitution,  the  right, 
which  is  to  remain  inviolate,  is  to  a  iury,  **as 
heretofore,"  of  twelve  men.  who  shall  render 
a  unanimous  verdict.  Matters  not  at  that 
time  entitled  to  jury  trial,  and  matters  arising 
under  subsequent  statutes  prescribinga  di£Fer- 
.ent  proceeding,  are  not  included.  '*The  con- 
stitutional provisions  do  not  extend  the  right; 
they  onlj  secure  it  in  cases  in  which  it  was  a 
matter  of  right  before.  But,  in  doing  this, 
they  preserve  the  historical  jury  of  twelve 
men,  with  all  its  incidents."  Cooley,  Const. 
Lim.  ed.  1890,  504.  And  see  Black,  Const. 
Law,  451,  and  cases  there  cited.  The  consti- 
tutional provision  does  not,  however,  go  be- 
yond the  essentials  of  the  jury  trial  as  under- 
stood at  that  time.  It  does  not  extend  to 
■changes  of  the  preliminaries,  or  of  the  minor 
details,  or  to  subsequent  steps  between  ver- 
dict and  judgment.  The  jury,  as  an  institu- 
tion, has  been  frequently  commented  upon  by 
the  most  learned  historians  as  one  of  the  most 
remarkable  in  the  history  of  the  world,  for  the 
length  of  time  which  it  has  existed  and  the 
zealous  care  with  which  it  has  been  cherished 
by  the  English-speaking  race.  But  while  Its 
essential  features  have  been  preserved,  it  has 
undergone  great  changes  In  all  other  respects. 
Originally  the  sworn  twelve  were  witnesses  as 
well  as  jurors,  and  they  were  summoned  from 
the  vicinage,  on  account  of  their  knowledeeof 
the  case  or  its  surroundings.  Forsyth,  Jury 
Trial,chap.7,§  8.  The  very  qualifications  which 
originally  put  them  in  the  box  would  now  be 
generally  held  to  exclude  them,  and  send  them, 
instead,  to  the  witness  stand.  The  jury  is 
above  everything  a  practical  part  of  the  ad- 
ministration of  justice,  and  changes  of  non- 
essential features,  in  order  to  adapt  it  to  the 
habits  and  convenience  of  the  people,  have 
therefore  always  been  made  without  hesitation, 
-even  in  this  country,  under  the  restrictions  of 
the  Constitutions. 

The  preliminary  pleadings  and  mode  of 
making  up  the  issue  are  no  part  of  the  jury 
trial  itself.  The  affidavit  of  defense  law,  now 
of  genera]  application  in  this  state  to  actions 
ex  contractu,  originated  by  agreement  among 
the  members  of  the  bar  (see  [Detmold  v.  Gate 
Vein  Coal  Co.]  3  W.  N.  C.  567);  but  there 
were  two,  according  to  Chief  Justice  Tllgh- 
man,  who  thought  it  an  infringement  of  the 
right  of  trial  by  jury,  and  therefore  never  gave 
or  took  judgments  under  it.  The  supreme 
court  had  no  such  difficulty.  Vanaita  v.  An- 
demon,  3  Binn.  417.  Constitutional  scruples, 
however,  or  the  lack  of  other  pegs  on  which 
to  hang  a  writ  of  error,  brought  the  question 
up  again  after  the  adoption  of  the  present 
Constitution,  and  this  court  again  found  no 
violation  of  the  right.  Laicrance  v.  Borm,  86 
Pa.  225.  So  the  statute  for  compulsory  non- 
suits, though  a  change  in  the  jury  trial,  was 
held  not  an  infringement  of  the  right  {Munn  v. 
Pittsburgh,  40  Pa.  364);  and  other  changes,  such 
as  the  qualifications  of  the  jurors  themselves, 
the  vicinage  from  which  they  shall  come,  the 
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mode  of  selecting  and  summoning  them,  the 
regulation  of  venires,  and  notably,  even  the 
matter  of  challenges(  Warren  v.  Com.  87  Pa.  45), 
have  been  held  to  be  within  legislative  control. 
In  the  case  last  cited,  the  whole  subject  of  the 
constitutional  provi8ion,andthechangesin  jury 
trial  under  it,  receive  a  very  full  and  compre- 
hensive discussion  from  Chief  Justice  Thomp- 
son. He  quotes  Chief  Justice  Tilghman,  in  Bid- 
die  V.  Com.  18  Serg.  &  R.  405,  that  the  act  for 
collection  of  a  license  fee  by  suit  before  a  justice 
without  a  jury  was  not  unconstitutional,  be- 
cause it  required  an  affidavit  that  injustice  had 
been  done  before  an  appeal  could  be  taken  to 
the  common  pleas.  "Laws  such  as  these  pro- 
mote justice  and  leave  the  substance  of  the 
trial  by  'jury  unimpaired,  and  that  is  all  that 
is  required  by  these  expressions  in  the  Con- 
stitution that  trial  by  jury  shall  be  as  hereto- 
fore. "  Chief  Justice  Thompson  then  proceeds : 
*'It  is  a  mistake  that  is  often  made  to  suppose 
that  every  modification  of  its  accompanying 
powers  detracts  from  the  right.  This  is  too 
narrow  and  rigid  a  rule  for  the  practical  work- 
ings of  the  Constitution  and  the  rights  guar- 
anteed by  it  in  the  particular  in  question. 
There  is  no  violation  of  the  right  unless  the 
remedy  is  denied  or  so  clogged  as  not  con- 
veniently to  be  enjoyed.  .  .  .  Theframers 
of  the  Constitution  .  .  .  undoubtedly 
knew  and  intended  that  legislation  must  pro- 
vide the  forms  under  which  the  right  was  to 
be  enjoyed,  and  they  meant  no  more  than 
that  it  should  be  enjoyed  under  regulations 
which  should  not  take  away  the  right."  And 
in  Haines  v.  Levin,  51  Pa.  412.  the  same  prin- 
ciple is  reiterated  by  Chief  Justice  Agnew. 
"The  great  purpose  of  the  Constitution  in 
providing  that  *trial  by  jury  shall  be  as  here- 
tofore, and  the  rights  thereof  remain  inviolate,' 
was  not  to  contract  the  power  to  furnish 
modes  of  civil  procedure  in  courts  of  justice, 
but  to  secure  the  right  of  trial  by  jury  in  its 
accustomed  form  before  rights  of  person  or 
property  shall  be  finally  decided."  Id.  414. 
The  act  of  1891  makes  no  change  in  the  trial 
itself,  nor  does  it  deny  the  right.  All  that  it 
does  is  to  provide  for  another  step  between  the 
verdict  and  final  judgment,  of  exactly  the 
same  nature  and  the  same  e£Fect  as  the  long- 
established  power  of  the  lower  courts.  The 
authority  of  the  common  pleas  in  the  control 
and  revision  of  excessive  verdicts  through  the 
means  of  new  trials  was  firmly  settled  in  Eng- 
land before  the  foundation  of  this  colony,  and 
has  always  existed  here  without  challenge  un- 
der any  of  our  Constitutions.  It  is  a  power  to 
examine  the  whole  case  on  the  law  and  the 
evidence,  with  a  view  to  securing  a  result, 
not  merely  legal,  but  also  not  manifestly 
against  justice, — a  power  exercised  in  pur- 
suance of  a  sound  judicial  discretion,  without 
which  the  jury  system  would  be  a  capricious 
and  intolerable  tyranny,  which  no  people 
could  long  endure.  This  court  has  had  oc- 
casion more  than  once  recently  to  say  that  it 
was  a  power  the  courts  ought  to  exercise  un- 
flinchingly. It  has  never  been  thought  to  be 
confined  to  the  judge  who  heard  and  saw  the 
witnesses,  but  belongs  to  the  full  court  in 
banc,  and  was  freely  exercised  by  this  court 
when  the  judges  sat  separately  for  jury  trials. 
See,  for  example,  Sommer  v.  WUt,  4  Serg.  & 
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R.  19.  The  act  of  1891  vests  a  further  power 
of  revision,  of  the  same  nature,  in  this  court. 
It  is  an  authority  to  review  the  exercise  of  the 
discretion  of  the  court  below  in  this  respect, 
as  we  do  in  some  others.  It  is  a  power  of  re- 
view only,  before  final  Judgment,  and  does 
not  violate  the  right  to  a  Jury  trial,  nor  even 
interfere  with  it  in  the  particular  case  more 
than  was  or  might  have  been  done  by  the 
court  below.     We  do  not  see  that  it  trans- 

Sresses  the  constitutional  command.  The 
iligenceof  counsel  for  appellants  has  brought 
to  our  attention  the  decisions  upon  statutes  of 
substantially  the  same  import  in  eight  of  our 
sister  states,  and  we  have  examined  them 
enough  to  be  able  to  say  that  they  uniformly 
sustain  the  construction  and  the  validity  of 
the  statutes  upon  the  same  lines  as  we  have 
followed  in  discussing  the  act  of  1891. 

The  bill  of  exceptions  in  the  present  case 
brings  up  the  whole  evidence,  and  the  study 
of  it  compels  the  conclusions  that  the  amount 
of  the  verdict  must  have  been  largely  influ- 
enced by  other  considerations  than  calm  judg- 
ment. The  license  which  the  press  assumes 
to  itself  in  the  ruthless  hunt  for  sensational 
news,  and  in  the  unsparing  invasion  of  private 
affairs  with  which  the  public  has  no  rightful 
concern,  is  the  disgrace  of  modern  journalism, 
and  one  of  the  greatest  menances  to  free  in- 
stitutions. It  may  well  dispose  juries  in  a 
proper  case  to  give  large  damages,  both  com- 
pensatory and  punitive,  and  with  such  ver- 
dicts the  courts  will  not  be  readily  moved  to 
interfere.  In  the  present  case  the  persistent 
attacks  on  the  plaintiff,  long  after  he  had 
ceased  to  be  an  officeholder  or  prominent  in 
public  affairs,  gave  plausibility  to  the  charge 
that  they  were  further  induced  by  actual  mal- 
ice and  the  vindictive  use  of  the  power  of  a 
great  newspaper  for  the  gratification  of  per 
sonal  objects.  These  considerations  would 
naturally  lead  to  a  large  verdict,  and  all  the 
more  so  as  the  defendants'  leaving  the  court- 
room, which  appears  to  have  been  entirely 
without  adequate  cause,  would  be  apt  to  be 
construed  by  the  jury  as  an  abandonment  of 
the  defense,  and  an  admission  of  the  malice 
charged,  or,  perhaps,  even  as  showing  a  want 
or  confidence  in  the  jury  themselves,  and 
therefore  an  affront.  We  are  unable  to  re 
sist  the  conclusion  that  this  very  impolitic 
and  unexplained  move  of  the  defendants  in 
leaving  the  court-room,  and  instructing  their 
counsel  to  retire  from  the  trial,  was  more 
responsible  than  all  the  other  circumstances 
for  the  amount  of  the  verdict.  Taking  all 
the  facts  of  the  case  into  consideration,  and 
giving  great  weight,  as  it  deserves,  to  the 
opinion  of  the  learned  court  below,  we  are  still 
constrained  to  believe  that  the  penalty  was  die 
proportionate  to  the  offense,  and  that  the  in 
terests  of  public  justice  and  the  administra- 
tion of  the  law,  which  always  suffers  in  the 
reaction  of  undue  severity,  require  that  the 
verdict  should  not  be  allowed  to  stand.  As  to 
the  exact  form  which  the  order  shall  take,  the 
court  is  not  entirely  agreed.  It  is  customary, 
in  setting  aside  verdicts  as  excessive,  for  the 
common  pleas  to  fix  an  amount  which,  in  their 
judgment,  would  not  be  unreasonable,  and  to 
give  the  party  the  choice  to  accept  it,  or  take 
the  chances  of  a  new  trial.  Speaking  for  my. 
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self,  I  think  that  course  should  be  pursued, 
here.  The  plaintiff  has  won  a  signal  victory, 
and  I  do  not  think  he  should  be  deprived  of 
the  whole  fruits  of  it  except  at  his  own  option. 
I  would  therefore  name  a  sum  which,  though 
large  and  substantial,  would  not  have  been 
deemed  unreasonable  had  the  jury  fixed  it,, 
and  would  give  plaintiff  the  choice  to  reduce 
the  verdict  to  that  amount,  or  go  to  another 
jury.  But  the  majority  of  my  brethren  think 
it  inexpedient  to  enter  into  the  consideration 
of  amounts,  and,  in  obedience  to  their  direc- 
tions, the  verdict  must  be  set  aside  generally. 
Judgment  reversed,  and  venire  de  novo- 
awarded. 

^Dean,  J.,  dissenting  in  part: 
The  plaintiff,  in  his  statement,  claimed  dam- 
ages in  the  amount  of  $50,000  for  an  alleged 
libelous  publication  by  defendants.  The  jury 
awarded  him  $45,000,  and  defendants  appeal 
alleging  errors  on  part  of  both  court  and  jury, 
which  errors  are  set  out  in  thirteen  assign- 
ments. The  first  two  ma^  be  treated  as  one, 
for  they  involve  a  discussion  of  the  same  prin- 
ciple: (1)  The  verdict  was  excessive.  (2)  The 
court  below  erred  in  not  setting  aside  the  ver- 
dict as  excessive.  In  my  view  of  the  law,  it  is^ 
not  our  duty  to  weigh  this  evidence,  that  we 
may  determine  whether  the  fact  be  as  averred 
in  these  two  assignments;  for  I  hold  it  demon- 
strable, on  both  reason  and  authority,  that,, 
sitting  as  an  appellate  court,  for  the  correction 
of  errors  of  inferior  courts,  we  have  no  power 
in  this  particular  over  this  verdict.  The  ac- 
tion is  a  common-law  action.  It  is  older  than 
the  earliest  of  our  Constitutions.  The  rule& 
that  define  the  functions  of  the  court  and  Jury 
in  the  trial  are  well  settled.  Nor  is  there  any 
real  dispute  here  as  to  these  rules.  First,  the 
plaintiff  averred,  and  offered  testimony  tend- 
ing to  prove,  he  had  suffered  substantial  dam- 
ages from  a  false  publication  by  defendants. 
The  publication  was  not  denied,  but  defend- 
ants offered  evidence  tending  to  prove  the 
character  of  plaintiff  was  such  that  he  was  en- 
titled to  no  more  than  nominal  damages.  Sec- 
ond, plaintiff  averred,  and  adduced  evidence 
tending  to  prove,  a  deliberate  attack  upon  his 
character  for  the  gratification  of  personal  mal- 
ice, and  claimed  punitive  damages  in  addition 
to  actual  damages.  The  defendants  denied 
the  existence  of  actual  malice,  and  adduced 
evidence  in  support  of  this  denial.  The  issue 
was  therefore  one  of  fact,  on  conflicting  evi- 
dence. What  damage  had  plaintiff  suffered?* 
If  the  attack  was  prompted  by  personal  mal- 
ice, what  additional  damages  ought  defend- 
ants to  pay  as  punishment,  and  which  should 
also  deter  other  evil -disposed  persons  from  the 
commission  of  like  offenses?  No  court  in  this 
commonwealth  has  ever  doubted,  no  court  un- 
dertaking to  give  effect  to  the  settled  princi- 
ples of  the  common  law  as  invariably  held  in 
this  commonwealth  could  for  one  moment 
doubt,  that  the  answers  to  both  questions- 
must  be  given  by  the  jury;  and  they  did  an- 
swer by  a  verdict,  which  appellant  argues  is^ 
excessive,  therefore  error,  and  for  that  reason 
we  should  reverse  the  judgment.  To  pasa 
upon  this  alleged  error,  we  must  first  deter- 
mine the  fact  as  to  whether  the  verdict  is  ex- 
cessive.   We  must  take  up  the  printed  evi- 
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dence  id  the  paper  books,  and  read,  analyze, 
and  weigh  it.  The  first  difficulty  that  faces  us 
is,  the  jury  has  not,  nor  was  it  their  duty  to  do 
80,  specified  the  amount  awarded  plaintiff  as 
actual  damages  for  injury  to  his  reputation,  or 
what  amount,  if  any,  they  awarded  as  punish- 
ment. For  this  last  they  may  not  have  awarded 
anything.  If  we  certainly  knew  they  had 
found,  as  a  fact,  the  publication  was  not  prompt- 
ed by  malice,  that  would  be  important  in  deter- 
mining whether  the  damages  awarded  exceeded 
any  probable  loss  to  plaintiff  in  reputation ;  that 
is,  whether  the  amount  exceeded  compensa- 
tion. But,  even  then,  our  conclusion  would 
be  the  merest  guesswork;  for  on  this  point 
tliere  wascouflicting  evidence,  some  of  it  tend- 
ing to  show  good  character  and  some  of  it  the 
contrary.  It  adds  no  force  to  the  argument  to 
say  that,  if  we  had  been  sitting  as  jurors,  we 
would  not  have  rendered  such  a  verdict.  A 
trial  judge  may  say,  "I  would  not  have  so  de- 
cided.if  I  had  been  on  the  jury,"  because  he  has 
had  the  same  opportunity  as  the  jury  to  form 
an  opinion;  and  he  may  go  further,  and  sav  the 
verdict  is  against  the  manifest  weight  of  the 
evidence,  and  he,  or  the  court  in  banc,  may 
set  it  aside,  and  grant  a  new  trial.  But  we  do 
not  know  what  we  would  have  done,  had  we 
been  sitting  as  jurors,  because  we  cannot  know, 
from  these  paper  books,  what  the  evidence 
was  in  the  case.  That  consists,  not  alone  in 
what  the  witness  says,  but  also  in  his  manner, 
his  emphasis,  his  evasions,  or  his  candor, — not 
alone  in  what  is  testified  to  by  the  mouth  of  the 
witness,  but  in  what  is  apparently  kept  back 
which  might  have  been  said.  The  very  de- 
meanor of  the  parties  during  the  trial — all 
these,  and  more— are  part  of  the  testimony, 
which  tends  to  form  belief  or  disbelief  in  the 
minds  of  the  jury.  How  can  we,  sitting  here, 
determine  the  truth  wiih  even  proximate  cer- 
tainty, when  we  cannot  tell  whether  $25,000  of 
this  verdict  was  given  as  punitive  damages, 
and  the  remainder  as  damage  to  reputation,  or. 
if  all  given  as  damage  to  reputation,  whether 
the  reputation  was  good  or  bad?  In  some 
cases,  such  as  a  violated  contract,  we  can  as- 
certain, by  applying  the  measure  of  damages 
fixed  by  the  law,  whether  the  verdict  is 
inadequate  or  excessive.  In  many  cases  of 
physical  injury  or  loss  of  life,  the  law  lays 
down  a  fixed  rule  for  the  estimate  of  dam- 
ages, which  enables  us,  on  undisputed  evi- 
dence, to  determine  with  reasonable  certainty 
whether  the  verdict  is  in  violation,  not  of  evi- 
dence, but  of  law.  But,  in  the  face  of  con- 
flicting evidence  as  to  whether  a  plaintiff  bore 
a  good  character  in  the  community,  and,  if 
^ood,  how  much  it  had  been  damaged  by  a 
libelous  publication;  whether  an  attack  upon 
his  character  was  to  gratify  personal  malice, 
and,  if  so,  to  what  extent  the  malicious  person 
should,  in  view  of  all  the  circumstances,  be 
punished  in  damages,  to  deter  him  and  others 
from  like  wrongs, — a  court  of  errors  and  ap- 
peals, from  its  very  constitution,  is  not  com- 
petent to  determine.  It  cannot  know  the 
facts,  for  the  evidence  is  not  fully  before  it. 
Therefore,  being  in  ignorance  of  the  facts,  it 
ought  not  to  guess  at  the  truth,  and  apply  the 
law  as  if  firmly  convinced  of  the  truth.  Not 
only  does  the  plainest  reason  forbid  us  to  tam- 
per with  the  verdict  of  this  jury,  but  the  set- 
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tied  law  for  more  than  a  century  commands  us 
to  refrain  from  such  action. 

I  do  not  favor  a  blind  adherence  to  the  prin- 
ciple of  stare  decisis.  Where,  in  the  progress 
of  civilization,  the  reason  for  the  common  law 
no  longer  exists,  the  law  should  give  way,  or 
be  moulded  to  accord  with  existing  reason. 
But  when  the  common  law  has  been  adopted 
as  part  of  the  fundamental  law  of  the  com- 
monwealth, whether  with  reason  or  without, 
we  must  declare  that  to  be  the  law.  Antedat- 
ing any  of  our  present  Constitutions,  the  prin- 
ciple, as  announced  in  BusheU's  Case,  Vaughan, 
135,  "The  jury  responds  to  the  facts,  the  judge 
to  the  law,"  has  served  to  define  the  functions 
of  the  court  and  jury,  not  only  in  England^ 
but  in  this  commonwealth  from  its  earliest 
foundation.  And  while,  in  England,  since  the 
institution  of  trial  by  jury,  and  here,  since  its 
adoption,  there  has  existed  a  power  to  correct 
a  false  verdict,  that  power,  in  practice,  never 
lawfully  existed  in  a  distinctively  appellate 
court.  The  first  remedy  was  by  attaint,  a 
jurv  of  twenty-four  being  called  to  review  the 
findings  of  fact  by  the  first  twelve.  If  the  ver- 
dict of  the  second  was  different  from  the  first, 
it  was  followed  by  the  infiiction  of  the  sever- 
est penalties  upon  the  mistaken  jurors,  extend- 
ing even  to  the  forfeiture  of  lands  and  chattels. 
This  barbarous  proceeding  was  in  force  many 
generations,  until  displaced  by  the  more  hu- 
mane one  of  granting  new  trials  by  the  court 
sitting  in  banc,  of  which  court  the  trial  judge 
was  a  member.  This  was  not  a  court  of  er- 
rors, sitting  to  review  judgments  of  inferior 
courts,  but  the  court  in  which  the  trial  was  had 
determining,  before  judgment,  whether  the 
trial  judge  had  erred  in  law  or  the  jury  in  fact, 
and  whether  judgment  should  be  entered.  In 
theory,  it  was  wholly  in  the  discretion  of  the 
court  thus  constituted  whether  a  new  trial 
should  be  granted;  and,  although  fixed  rules 
were  adopted  by  the  court  itself,  guiding  and 
limiting  it  in  the  exercise  of  discretion,  this  in 
no  degree  negatives  the  possession  of  discre- 
tionary power.  Without  citing  the  many 
cases  showing  the  practice  of  the  English 
courts,  in  rules  for  new  trials  in  action  for 
torts,  before  judgment,  a  single  one  illustrates 
the  controlling  principle.  Huckle  v.  Money ^  % 
Wils,  205,  decided  in  1768,  only  thirteen  years 
before  the  adoption  of  our  first  Constitution, 
was  a  motion  for  a  new  trial  in  this  form  of 
action.  Lord  Chief  Justice  Camden  said: 
*'The  few  cases  to  be  found  in  the  books  of 
new  trials  for  torts  show  that  courts  of  justice 
have  most  commonly  set  their  faces  against 
them,  and  the  courts  interfering  in  these  casea 
would  be  laying  aside  juries,  before  the  time 
of  granting  new  trials,  there  is  no  instance 
that  the  judges  ever  intermeddled  with  the 
damages."  This,  it  will  be  noticed,  was  not 
the  opinion  of  an  appellate  court,  but  that  of 
the  court  silting  in  banc,  on  a  motion  for 
new  trial  before  judgment.  It  had  the  un- 
doubted power  to  revise  the  verdict  of  the 
jury,  yet  it  limited  the  exercise  of  its  discre- 
tion so  as  not  to  interfere  with  the  discretion 
of  the  jury.  In  this  brief  reference  to  English 
trial  by  jury,  before  the  adoption  of  our  first 
Constitution,  the  courts  of  star  chamber,  the 
high  commission  court,  the  council  of  York, 
and  like  courts,  have  not  been  adverted  to. 
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Tbey  are  all  odious  in  English  judicial  history, 
and  are  seldom  mentioned  by  English  jurists 
without  shame.  They  did,  sitting  as  courts  of 
errors  and  appeals,  review  findings  of  facts  by 
juries,  set  them  aside,  then  fined  and  imprisoned 
the  jurors.  But  their  now  admitted  usurpa- 
tions continued  but  for  comparatively  short 
periods,  and,  as  precedents,  their  judgments 
and  the  authority  for  entering  them  are  worth- 
less. What  seems  to  be  undeniable  is  that,  up 
to  the  adoption  of  our  first  Constitution  in  1776, 
whether  judgment  should  be  entered  on  the 
verdict  of  a  jury  was  in  the  discretion  of  the 
-court  in  which  the  verdict  was  rendered,  and 
that  discretion  was  exercised  only  in  rare  cases. 
After  judgment,  there  was  no  remedy,  by  ap- 
peal to  a  superior  court,  which  would  reach 
the  verdict  on  the  question  of  fact  found  by 
the  jury,  when  the  evidence  was  properly  sub- 
mitted to  them.  Blackstone  (book  8,  page  407) 
says:  "But,  fourthly,  the  principal  method  of 
redress  for  erroneous  judgments  in  the  King's 
-court  of  record  is  by  writ  of  error  to  some  su- 
perior court  of  appeal.  ,  .  .  The  writ  of 
error  only  lies  upon  matter  of  law  arising  upon 
the  face  of  the  proceedings,  .  .  .  there 
being  no  method  of  reversing  an  error  in  the 
determination  of  facts  but  bv  an  attaint,  or  a 
new  trial  to  correct  the  mistakes  of  the  former 
verdict." 

Our  Constitution  of  1776,  chap.  11,  pro- 
vided "that  in  controversies  respecting  prop- 
erty, and  in  suits  between  man  and  man,  the 
parties  have  a  right  to  trial  by  jury  which 
ought  to  be  held  sacred."  There  was  no  at- 
tempt to  define  trial  by  jury,  and  our  courts 
held  that  it  meant  trial  by  jury  as  then  exist- 
ing in  England.  While  it  has  been  doubted 
whether  this  language  was  not  intended  to 
leave  open  to  the  legislature  the  authority 
to  establish  such  method  of  trial  by  jury  as  it 
thought  wise,  there  has  never  been  doubt  as 
to  the  judicial  construction  of  it.  After 
our  independence,  whatever  may  have  been 
judiciarv  legislation  or  judicial  exposition  in 
England,  neither  is  of  binding  authority  upon 
our  courts.  Const.  1790,  art.  9,  provided: 
"The  trial  by  jury  shall  be  as  heretofore,  and 
the  right  thereof  remain  inviolate."  The  Con- 
stitutions of  1837  and  1874  reiterated  the  exact 
words  of  this  provision.  It  may  be  admitted 
that,  if  there  had  been  in  this  state  a  judicial 
construction  of  this  language,  under  the  Con- 
stitution of  1790,  which  determined  that,  not- 
withstanding the  settled  law  as  to  right  of  trial 
by  jury  in  England  before  the  Revolution, 
there  was  power  in  the  supreme  court  to  set 
aside,  revise,  alter,  or  modify  the  verdict  of  a 
jury  on  disputed  facts,  then  the  adoption 
of  the  same  language  in  the  Constitutions  of 
1887  and  1874,  without  any  qualifying  or  pro- 
hibiting words,  must  be  taken  as  an  assent 
to  ihti  judicial  construction  immediately  there- 
tofore given.  Or,  if  the  legislative  construc- 
tion had  been  that  such  power  existed  in  the 
courts,  and  such  construction  had  been  con- 
curred in  by  the  supreme  court,  then  "trial 
by  jury  as  heretofore"  might,  on  sound  judicial 
exposition,  have  been  held  to  be  a  power  in 
the  supreme  court  to  pass  upon  the  facts;  and 
this  even  though,  in  the  earlier  days  of  the  com- 
monwealth, under  the  Constitution  of  1776,  an 
opposite  doctrine  had  been  held,  and  even 
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though  we  now  thought  the  first  constmetios 
the  right  one.  For  example,  suppoee,  ii 
Eakin  v.  Raub,  12  Serg.  &  R  831,  decided 
in  182d,  instead  of  a  dissent,  the  opinion  of 
Gibson,  Ch.  J.,  that  the  supreme  court  bad 
no  power  to  pass  upon  the  constitutionalitT 
of  an  act  of  assembly,  had  been  the  opinion  of 
the  court,  and  had  remained  the  law  down  to 
the  adoption  of  the  Constitution  of  1837;  if 
that  instrument  did  not  declare  differently, 
the  judicial  construction  of  the  jurisdiction  of 
the  court  would  have  been  established  there 
after  by  the  Constitution  from  the  mere  fact 
that  the  convention  did  not  overturn  it,  and 
expressly  confer  such  power.  And  this  was 
the  opinion  of  Judge  Gibson  himself,  for  is 
Menges  v.  Wertman,  1  Pa.  218,  decided  in  1845. 
in  pronouncing  the  judgment  of  the  court,  be 
says,  in  referring  to  bis  dissenting  opinion  ic 
Eakin  v.  Raub:  "My  theory,  however,  sceim 
to  have  been  tacitly  disavowed  by  the  late 
convention  [that  of  1887].  which  took  no  action 
on  the  subject,  though  the  power  Tthat  is.  the 
power  to  declare  an  act  of  assembly  unconsti- 
tutional] had  notoriously  been  claimed  and 
exerted.  To  the  same  effect  are  J5^«^  v 
Com.  42  Pa.  89;  Wyneha^nery.  PeopU,  13  X.  Y 
378;  TrigaUy  v.  Memphis,  6  Coldw.  882,  that 
where  there  have  been  several  Constitutioos, 
the  right  of  trial  by  jury  has  reference  to  it? 
existence  and  practice  before  the  last  one.  Up 
to  the  adoption  of  our  present  ConstituticHi 
of  1874,  the  supreme  court  had  over  as*! 
over  again  expressly  disclaimed  judicial  power 
to  revise  the  verdict  of  a  jury  on  ques- 
tions of  fact.  The  convention  which  framtd 
that  instrument  embraced  as  members  over 
100  lawyers,  many  of  them  of  great  eminence 
and  learning,  and  two  of  them.  Black  aod 
Woodward,  ex-chief  justices  of  this  court.  It 
may  therefore  be  presumed  the  oonventioD 
knew  just  what  line  had  been  settled  upon,  as 
separating  the  functions  of  the  jury  from  tbo^e 
of  the  supreme  court;  and  it  must  be  further 
presumed  that  when  it  was  declared,  "trial  by 
jury  shall  be  as  heretofore,"  that  trial  by  juij 
was  just  what  the  highest  court  in  the  com- 
monwealth had  repeatedly  declared  it  to  be. 

What  the  power  of  the  supreme  court  is 
over  verdicts,  on  disputed  facts,  is  best  ao 
swered  by  itself.  In  Boss  v.  Riltenhause,  2  U 
8.  2  Dall.  1«0,  1  L.  ed.  331.  decided  in  1792. 
M'Kean,  Ch.  J.,  used  this  language:  *'Tht 
eenius  and  spirit  of  the  common  law  of  Eng 
land,  which  is  law  in  Pennsylvania,  will  nc: 
su£fer  a  sentence  or  judgment  of  the  lowe^ 
court,  founded  on  a  general  verdict,  to  be  cob 
trolled  or  reversed  by  the  higheFit  jurisdictioa. 
unless  for  error  in  matter  of  law  apparent 
upon  the  face  of  the  record.  .  .  .  The  ad- 
vantage of  viva  voce  evidence  overwritten,  id 
the  investigation  of  truth,  will  hardly  be  contn> 
verted,  at  this  day,  in  the  United  Slates:  azu! 
the  court  of  appeals  had  not  the  opportuniir 
of  seeing  the  witnesses  on  the  trial,  or  of  s-' 
well  knowing  the  credit  due  to  them,  re«i>ev- 
tively,  as  the  jury."  In  OaskeU  ▼.  Morri*.  7 
Watts  «&  to.  32,  the  court  speaks  thu.";:  *T!.e 
seventh  and  last  error  is  an  exception  to  tur 
amount  of  damages  recovered,  which  is  t^ 
leged  to  be  excessive.  ...  If  the  fact  were 
so,  that  the  damages  assessed  by  the  jurv  wer€ 
I  excessive,  the  only  remedy  for  relief  withio 
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reach  of  the  defendant  below  was  an  appli- 
<!atioD  to  the  court  before  judgment  rendered 
on  the  verdict  for  a  new  trial.  In  Hamet  v. 
DundcM,  4  Pa.  178,  the  court  says,  in  passing 
on  a  similar  assignment  of  error:  ** Whether 
there  is  evidence  to  justify  the  verdict  is  not 
for  us  to  determine,  but  that  there  whs  some 
testimony  proper  for  the  consideration  of  the 
jury  on  each  uf  the  points  on  which  the  cause 
turned  no  reasonable  doubt  can  be  enter- 
tained." In  Moser  v.  Mayherry,  7  Watts,  12.  the 
argument  in  tbe  supreme  court  was,  the  jury 
manifestly  erred,  and  the  court  below  ought 
to  have  sent  them  back  to  reconsider  their 
verdict;  but  as  to  this  it  is  said:  '*But,  ad- 
mitting that  the  jury  were  mistaken  in  their 
conclusion  on  the  facts,  the  ordinary  remedy 
is  by  a  motion  for  a  new  trial.  Tbe  courts 
may,  and  frequently  do,  recommend  the  jury, 
when  a  palpable  error  has  been  committed,  to 
reconsider  the  verdict;  but  it  has  never  been 
held  that  this  is  a  matter  of  right,  on  which 
any  party  can  insist,  and  that  a  refusal  to  do 
so  would  be  error.  This  would  make  the 
court  in  the  last  resort  judges  of  the  fact,  as 
well  as  the  law.  In  Faunee  v.  Lesley,  6  Pa.  121, 
the  supreme  court  speaks  thus:  "The  direc- 
tion was  right,  but  the  verdict  was  wrong; 
and  what  was  the  remedy?  Certainly  not  a 
writ  of  error;  for  it  would  eventually  be  as 
prejudicial  to  the  great  ends  of  justice  for  this 
court  to  correct  the  errors  of  the  jury,  as  for 
the  jury  to  correct  its  judgments  4n  the  last 
resort.  Each  has  its  pecuHar  province,  and 
will  best  perform  its  functions  within  the  pre- 
cincts of  it."  In  Pennsylvania R.  Co.  v.  AUen, 
53  Pa.  270,  where  one  of  the  complaints  was 
that  the  damages  were  excessive,  this  court 
said:  ' 'There  must  always  be  danger  of  such 
assessments,  if  a  jury  is  at  liberty  to  fix  a 
valuation  upon  something  that  cannot  be  valued 
[referring  to  plaintiff's  pain  and  suffering]. 
But  this  is  irremediable  by  us.  The  only  pal- 
liation that  remains  in  such  a  case  (it  is  not  a 
cure)  is  the  free  exercise  of  the  power  which 
the  court  of  common  pleas  has  to  grant  new 
trials."  In  Pennsylvania  R.  Go.  v.  Goodman, 
€2  Pa.  329,  decided  in  1869,  four  years  before 
tbe  convention  met,  it  was  argued  the  verdict 
was  excessive.  Agnew,  J.,  delivering  the 
opinion  of  the  court,  says:  "From  the  facts 
before  us  we  think  the  verdict  ought  to  have 
been  different,  and  that  the  court  below  should 
have  set  it  aside.  Yet  we  perceive  no  means 
of  reaching  the  injustice  on  a  writ  of  error, 
wiihout  ourselves  undertaking  to  decide  the 
facts  which  fell  within  the  province  of  the 
jury.  The  credibility  of  the  witnesses,  together 
with  the  varied  facts  and  contradictions  in  the 
testimony,  necessarily  carried  the  case  to  them. 
.  .  .  Finding  no  error  we  can  reach,  the  judg- 
ment must  be  affirmed."  Then  follow  cases 
decided  after  1874.  On  an  averment  of  the 
same  error  in  VaUo  v.  United  States  Exp.  Go, 
147  Pa.  404,  14  L,  R.  A.  743.  this  language  is 
used:  *'As  to  the  sixth  and  seventh  assignments 
of  error,  it  is  enough  to  say  that  the  only  rem- 
edy for  an  excessive  verdict  is  a  motion  for  a 
new  trial,  and  that  the  refusal  of  such  trial 
is  not  assignable  as  error."  In  Pennsylvania 
E.  Co.  V.  Spicker,  106  Pa.  142,  the  preseut  chief 
justice  delivered  the  opinion  of  the  court  as 
follows:  "Under  proper  instructions  b}'  the 
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court  as  to  the  measure  of  damages,  it  was 
the  exclusive  province  of  the  jury  to  determine 
the  amount  thereof,  subject,  of  course,  to  the 
power  of  the  court  to  set  aside  the  verdict  in 
case  the  damages  awarded  were  clearly  exces- 
sive, and  the  plaintiff  below  refused  to  remit 
such  excess.  In  view  of  the  testimony,  the 
damages  in  this  case  appear  to  us  to  be  exorbi- 
tant; but  we  have  no  right  to  grant  relief  on 
that  ground  alone.  The  power  to  do  so  was 
exclusively  in  the  court  below,  and  its  refusal 
to  exercise  the  discretion  with  which  it  was 
invested  is  not  the  subject  of  review  here." 
Gray  v.  Com,  101  Pa.  380,  47  Am.  Rep.  783: 
"It  would  have  been  bald  error  for  the  court 
below  to  have  excluded  their  testimony.  We 
are  in  no  sense  responsible  for  the  view  which 
the  jury  took  of  it,  and  it  would  be  dangerous, 
even  if  we  had  the  power,  to  attempt  to  review 
their  finding."  Com  v.  Delaware,  8.  <fe  S.  R. 
Go.  165  Pa.  44:  "The  allowance  or  refusal  of 
this  motion  [for  a  new  trial]  was  within  the 
discretion  of  the  learned  court  below  and  it  is 
not  a  matter  for  review  on  this  appeal."  Me- 
Kenney  v.  Fatocett,  188  Pa.  344  (Paxson,  Ch. 
J.) :  **The  only  error  assigned  is  that  the  court 
below  refused  to  grant  a  new  trial.  That  such 
refusal  is  not  reviewable  here  is  too  well  settled 
to  need  the  citation  of  authority.  *Let  us  have 
peace. ' "  In  addition  to  these,  many  more 
cases  might  be  cited  to  show  that,  in  an  un- 
broken line  of  decisions,  this  court  has  held 
that  the  question  of  damages  on  conflicting 
evidence  was  exclusively  for  the  jury;  that 
the  correction  of  any  error  in  their  finding  was 
solely  in  the  discretion  of  the  court  below  be- 
fore judgment;  that,  as  a  court  of  errors  and 
appeals,  the  supreme  court,  on  a  question  of 
excessive  damages,  had  no  power  to  review  the 
findings  of  fact  by  the  jury,  nor  the  decision 
of  the  trial  court  in  refusing  a  new  trial,  and 
to  assume  such  power  would  be  an  infringe- 
ment of  the  right  of  trial  by  jury.  And  this 
was  so  held,  not  because  of  absence  of  legis- 
lative authority,  but  for  want  of  constitutional 
power. 

As  illustrative  of  the  correctness  of  this  judi- 
cial limitation  of  constitutional  power,  we  have 
the  corroborative  construction  of  the  United 
States  Supreme  Court.  While  the  Federal 
Constitution  of  1789  provided  for  a  trial  by 
jury  in  all  criminal  prosecutions,  it  was  silent 
on  the  subject  of  civil  actions.  After  its  adop- 
tion, it  was  claimed  that  this  silence  was  equiv- 
alent to  abolition  of  the  jury  in  such  cases. 
Public  opinion  demanded  its  preservation,  and 
the  amended  article  7  was  adopted,  which 
provided:  "In  suits  in  common  law  where 
the  value  in  controversy  shall  exceed  $20, 
the  right  of  trials  by  jury  shall  be  pre- 
served, and  no  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  court  of  the 
United  States  than  according  to  the  rules 
of  the  common  law."  This  only  expresses  the 
same  intent  which  the  courts  of  this  state  have 
decided  is  eacpressed  by  the  words  of  our  Con- 
stitution: "Trial  by  jury  shall  be  as  hereto- 
fore." In  United  States  v.  Wonson,  1  Gall. 
5,  it  was  so  decided,— the  court.  Justice 
Story  delivering  the  opinion,  saying:  "The 
common  law  here  alluded  to  is  not  the  com- 
mon law  of  any  individual  state,  .  .  .  but  it  is 
the  common  law  of  England.  .  .  .  According  to 
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the  rules  of  the  common  law  the  facts  once  tried 
by  a  jury  are  never  re-examined,  unless  a  new 
trial  is  granted  in  the  discretion  of  the  court 
before  which  the  suit  is  depending,  for  good 
cause  shown."  And  in  a  late  case  in  the  same 
court  {New  York  0.  d  H.  R.  R.  Co.  v.  Fraloff, 
100  U.  S.  24.  25  L.  ed.  581)  this  unmistakable 
language  is  uttered:  "No  error  of  law  ap- 
pearing upon  the  record,  this  court  cannot  re- 
verse the  judgment,  because,  upon  examina- 
tion of  the  evidence,  we  may  he  of  the  opinion 
that  the  jury  should  have  returned  a  verdict 
for  a  less  amount.  If  the  jury  acted  upon  a 
gross  mistake  of  facts,  or  were  governed  by 
some  improper  influence  or  bias,  the  remedy 
therefor  rested  with  the  court  below,  under  its 
general  power  to  set  aside  the  verdict.  But 
that  court,  finding  that  the  verdict  was  abun- 
dantly sustained  by  the  evidence,  and  that 
there  was  no  ground  to  suppose  that  the  jury 
had  not  performed  their  duty  impartially  and 
justly,  refused  to  disturb  the  verdict,  and 
overruled  the  motion  for  a  new  trial.  Wliether 
its  action  in  that  particular  was  erroneous  or 
not,  our  power  is  restricted  by  the  Constitution 
to  the  determination  of  the  questions  of  law 
arising  upon  the  record.  Our  authority  does 
not  extend  to  a  reexamination  of  facts  which 
have  been  tried  by  the  jury  under  instructions 
correctly  defining  the  legal  rights  of  parties." 
I  do  not  cite  these  decisions  as  binding  upon 
us,  but  as  showing  that  so  eminent  a  judicial 
tribunal  as  the  Supreme  Court  of  the  United 
States,  under  a  provision  like  unto  ours,  also 
disclaimed  any  constitutional  power  to  revise 
the  verdict  of  a  jury  on  the  facts. 

An  examination  of  the  convention  debates 
on  this  section  of  article  1  shows  prolonged  and 
earnest  discussion,  participated  in  by  all  the 
ablest  lawyers.  Every  amendment  tending  to 
lessen  the  power  of  the  jury  as  theretofore  es- 
tablished, although  many  and  persistent  at- 
tempts to  amend  were  made,  was  voted  down, 
and  on  final  reading,  the  Rection,  as  embodied 
in  the  Constitutions  of  1700  and  1837.  remained 
unaltered.  Instead  of  restricting  the  right  of 
jury  trial  on  questions  of  fact  by  subsequent 
provisions,  they  enlarged  it.  This  court  had 
decided  that  the  landowner,  who  claimed  dam- 
ages for  appropriation  of  his  land  by  a  corpo- 
ration exercising  right  of  eminent  domain, 
was  not  entitled  to  a  trial  before  a  common  law 
jury.  The  convention  declared  that  thereafter 
such  trial  should  uot  be  denied  him.  The  legis- 
lature had  by  statute  limited  the  right  of  the 
jury  to  assess  damages  in  negligence  cases  to 
$3,000  for  personal  injury,  and  to  $5,000  for 
loss  of  life.  The  Constitution  prohibited  the 
legislature  from  thereafter  placing  any  limit 
in  this  particular  on  the  power  of  the  jury. 
So  tenacious  was  this  convention  for  the  there- 
tofore established  right  of  the  jury  that  it  was 
only  after  much  opposition  the  clause  permit- 
ting litigant  parties  in  civil  actions  by  agree- 
ment to  submit  the  facts  to  the  court  without 
the  intervention  of  a  jury  was  adopted.  We 
must  therefore  consider,  in  determining  the 
scope  of  this  provision,  that,  at  the  date  of  our 
present  Constitution,  "trial  by  jury  as  hereto- 
fore" meant  just  such  trial  as  for  more  than 
seventy-five  years  had  been  settled  by  the  re- 
peated solemn  adjudications  of  the  highest 
court  of  the  commonwealth. 
85  L.  R.  A. 


But  it  is  argued  the  act  of  May  20.  mi 
confers  upon  us  power  to  review  t&e  findinL^ 
of  fact  by  a  jury,  and  either  change  or  mc^iify 
the  verdict,  or  grant  a  new  trial,  if  we  ^m. 
the  damages  excessive.  The  section  relied  us 
is  as  follows:  "The  supreme  court  shall  havr 
power  in  all  cases  to  af&rm,  reverse,  amend,  or 
modify  a  judgment,  order,  or  decree  appealw 
from,  and  to  enter  such  judgment,  order,  cr 
decree  in  the  case  as  the  supreme  coun  mij 
deem  proper  and  just,  without  returoing  :br 
record  for  amendment  or  modification  to  tne 
court  below,  and  may  order  the  verdict  to  he 
set  aside  and  a  new  trial  had."  It  is  doI  alto 
gether  clear  the  legislature,  by  this  act,  in 
tended  anything  more  than  to  confer  upon  u> 
the  authority  to  make  such  record  entries,  after 
hearing  appeals,  as  would  speed  the  final  ever. 
of  the  cause.  It  may  be  construed  as  merely 
authorizing  us  to  make  such  orders  as  ver^ 
formerly  made  by  the  court  below  after  tU 
record  was  sent  back  with  our  decisioo.  k 
some  particulars,  it  is  almost  a  repetition  of  tiis 
act  of  June  16,  1886,  the  first  section  of  whu 
authorizes  us  "to  examine  and  correct  all  and 
all  manner  of  error  of  the  justices,  roagi?^ 
trates,  and  courts  of  this  commonwealth,  in 
the  process,  proceedings,  judgments,  and  de 
crees,  as  well  in  criminal  as  civil  pleas  or  pr> 
ceedings,  and  thereupon  to  reverse,  modify. 
or  affirm  such  judgments  and  decrees  or  i<: 
ceedings  as  the  law  doth  or  shall  direct."  Ti: 
act  of  1723  gave  authority  only  to  reverie  >: 
affirm.  In  all  cases  the  record  went  back : 
the  court  below.  In  criminal  proceedin?'  \ 
simple  reversal  of  the  judgment  often  mvv: 
the  discharge  of  the  prisoner.  Cnneco-sry 
delays,  also,  resulted  in  the  correction  iu  u 
court  below  of  errors  which  could  jus*  i; 
readily  have  been  corrected  in  this  court.  i:- 
the  corrected  judgment  sent  back  with  't> 
record.  In  construing  this  act,  this  court  tt 
that,  on  a  determination  of  an  error  in  U?  r 
a  judgment,  whether  criminal  or  civil. 
would  be  corrected,  where  possible,  in  the^v 
preme  court,  before  transmitting  the  rec  r. 

Thus,  in   T/u>7rms  v.  Bradi/,  10  Pa.  164,  r 
was  held  that,  even  though  there  was  ern-r  :■ 
rendering  a  general  instead  of  a  special  ver  i 
in  assumpsit,  yet,  as  a  calculation  dijic'.i>«r 
the  same  v^dict  ought  to  have  been  rendt:;^ 
on  a  special  count,  the  judgment  should  ' 
affirmed,  and  not  sent  back  for  retrial.   Ai 
so,  where  judgment  had  been  entered  •': 
verdict  generally  against  three,  and  then-  ii- 
been  issue  but  as  to  two  of  the  defends:  ^ 
who  appeared  and   defended,  the  judgiiir' 
was  reversed  as  to  the  one  who  had  not  pleadti 
and  affirmed  as  to  the  other  two.    Also,  in 
criminal   case,  where  the   prisoner  had  \*r.: 
sentenced  to  a  longer  term  than  the  maxima- 
authorized   by  law,   the  court  modified  •^ 
judgment  to  accord  with  the  law.    But  'I 
court   never,   in   any  of  these    cases  wtt: 
the  act  was  invoked,  undertook  to  changii- 
finding  of  facts  by  the  jury,   except  wbtr 
from  the  record  itself,  the  law  demandt^l 
change  or  modification,  and  such  change  o> 
be  made  without  infringing  on  the  rigM 
the  jury  to  determine  the  facts  from  con"* 
dictory  evidence.     And  so  here,  if  the  inr  ■ 
tion  of  the  act  of  1891  is  the  samt*  hs  lbs: 
1836,  it  is,  without  question,   conslituii' ' ' 
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No  one  doubts  the  power  of  the  legislature  to 
regulate  and  change  the  practice,  so  as  to 
facilitate  trials  by  jury,  and  relieve  parties 
from  useless  and  protracted  litigation.  But  if. 
as  argued  by  appellant,  the  intention  of  the 
act  of  1891  is  to  authorize  this  court  to  review 
the  evidence  and  modify  the  judgment,  so  as 
to  accord  with  our  findiog  of  the  facts,  I  hold 
it  to  be  palpably  unconstitutional.  The  plain- 
tiff has  a  right  to  trial  by  jury  as  heretofore. 
That  is,  twelve  men  must  be  called  from  the 
panel  drawn  from  the  body  of  the  county;  in 
their  selection,  he  has  a  right  of  challenge 
peremptorily  and  for  cause;  the  jury  shall  see 
the  witnesses,  hear  the  evidence,  the  argument 
of  counsel,  the  charge  of  the  court,  and  then 
they  can  render  a  verdict,  if  the  whole  twelve 
be  agreed:  and,  if  the  court  in  which  the  trial 
is  had  approve  the  verdict,  and  no  error  of 
law  has  been  committed,  the  plaintiff  has  a 
right  to  the  fruits  of  his  judgment.  This  is 
"trial  by  jury  as  heretofore,"  the  right  whereof 
is  to  remain  inviolate.  By  this  act,  it  is 
argued,  we  are  to  review  the  evidence  from 
prmted  paper  books,  determine  the  jury 
awarded  too  much,  reverse  the  judgment,  and 
grant  a  new  trial,  or  determine  that  it  exceeds, 
by  $25,000,  $30,000,  or  some  other  sum,  what 
the  conflicting  evidence  warranted,  and  enter 
judgment  accordingly,  uuder  the  authority  to 
••reverse,  amend,  or  modify."  That  is,  seven 
judges,  or  a  bare  majority  of  them,  not  of  the 
vicinage,  resident  in  different  parts  of  the  state, 
with  no  right  of  challenge  to  either  party, 
peremptorily  or  for  cause,  with  no  opportunity 
to  see  or  hear  the  witnesses,  in  this  common- 
law  action,  are  to  determine  the  truth  from 
this  conflicting  evidence.  Is  this  * 'trial  by 
jury  ...  as  heretofore,"  the  rieht  whereof  is 
to  remain  inviolate?  It  is  urged  that,  even  if 
we  do  not  modify  the  judgment,  we  can,  if  in 
our  opinion  it  is  excessive,  reverse  for  that 
reason,  and  order  a  new  trial.  But,  as  I  think 
I  have  shown,  we  have  neither  the  opportunity 
nor  the  authority  to  pass  upon  the  evidence  to 
determine  the  fact.  If  the  statute  could  con- 
fer on  us  authority  to  invade  the  province  of 
the  jury  at  all,  we  would  not  need  to  put  these 
parties  to  the  expense  and  vexation  of  a  sec- 
ond trial,  and  thus  perhaps  have  the  case 
brought  back  for  us  to  guess  again, — would 
not  need  to  say  to  them,  "This  juiy  awarded 
too  much.  Try  again,  and  see  it  a  second 
jury  will  not  reduce  the  amount."  We  could, 
Just  as  lawfully,  cut  it  down  at  once  to  an 
amount  which  this  jury  of  judges,  or  a  major- 
ity of  them,  thought  it  ought  to  be;  for  the 
right  to  reduce  the  amount  is  just  as  clear  as 
the  right  to  touch  it,  and  force  a  verdict  on  the 
next  jury  by  the  coercion  of  our  opinion.  It 
need  scarcely  be  added  that,  as  both  we  and 
the  legislature  drew  our  authority  from  the 
flame  instrument,  they  cannot,  by  a  valid  stat- 
ute, authorize  us  to  violate  the  Constitution. 
If  any  authority  be  needed  on  so  plain  a  ques- 
tion, it  will  be  found  in  No7'th  Pennsylvania 
Coal  Co.  V.  Snowden,  42  Pa.  488,  82  Am.  Dec. 

mo. 

The  suggestion,  that  now  judges  in  exclu- 
sively equity  proceedings,  and  in  the  orphans' 
court,  pass  on  both  facts  and  law,  is  without 
weight.  Both  are  constitutional  courts,  with 
appropriate  jurisdiction.  The  people  have 
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seen  fit  to  establish  judicial  jurisdiction,  with 
certain  modes  of  procedure,  in  several  distinct- 
ive courts.  That  is  sufficient  for  us,  or  ought 
to  be.  We  sit  here  neither  to  make  constitu- 
tions nor  to  violate  them,  but  to  enforce  the 
one  plainly  before  us.  The  alleged  hardship 
of  the  case  furnishes  no  warrant  for  unlawful 
relief.  The  truthfulness  of  the  trite  maxim, 
**Hard  cases  make  bad  precedents,"  would  be 
here  most  pointedly  illustrated,  if  we  permit- 
ted our  judicial  action  to  be  controlled  by  such 
argument.  Is  it  to  be  cited  hereafter  as  a  pre- 
cedent that  the  legislature  and  the  courts  can 
set  aside  the  clearly  expressed  will  of  the  peo- 
ple because  they  think  the  Constitution  ope- 
rates hardly  in  a  particular  case  or  class  of 
cases?  The  wisdom  of  man  never  yet  framed 
a  government  under  which  might  not  occur 
individual  cases  of  hardship  for  which  there 
was  no  adequate  remedy,  but  such  exceptional 
cases  only  demonstrate  that  fallible  man  is  in- 
capable of  devising  a  governmental  system 
which  is  absolutely  perfect.  Jurors  are  not 
perfect.  The  judges  of  the  trial  courts  are 
not  perfect.  Are  the  members  of  this  court 
infallible?  Will  our  verdict  on  facts  be  the 
very  truth?  Will  we,  on  disputed  evidence, 
give  for  the  plaintiff  too  much,  or  against  the 
defendant  too  little?  The  suitor  in  his  search 
for  an  infallible  tribunal  will  hardly  find 
one  in  this  age.  The  right  to  life,  liberty, 
property,  and  reputation  depends  on  that 
stability  of  government  which  comes  from  in- 
flexible adherence  to  fundamental  law.  It  is 
our  duty  to  resist  all  attacks  upon  that  law, 
whether  by  violence  or  by  assumption  of  un- 
constitutional powers,  attempted  to  be  con- 
ferred by  the  legislature.  It  is  generally  un- 
derstood that  in  government  there  are  two 
kinds  of  revolution, — one  peaceable,  which 
amends  or  changes  the  organic  law  by  the  mode 
pointed  out  in  that  law;  the  other,  violence 
from  without,  which,  in  utter  disregard  of  the 
law,  overthrows  the  government  established  by 
it.  A  third,  however,  is  here  proposed, — a 
stealthy  usurpation  of  power  by  the  legislature, 
a  body  appointed  and  sworn  to  uphold  the  law, 
The  nrst  is  always  justifiable;  the  second, 
sometimes;  the  third,  never.  As  an  historical 
fact,  the  second  has  more  than  once  had  its 
inception  in  the  indignation  and  passion 
aroused  by  the  third.  It  is  not  without  the 
gravest  apprehensions  that  I  see  this  wide 
departure  from  the  settled  law  of  this  com- 
monwealth. It  seems  to  me  it  must  end  in 
jury  trial  rapidly  falling  into  disuse.  There 
will  then  be  eliminated  from  our  judicial  sys- 
tem one  of  the  chief  elements  of  its  strength, 
and  one  which  has  always  had  the  earnest 
support  and  warm  attachment  of  the  citizen. 
Although  there  is  some  exaggeration  there  is 
much  truth  in  the  declaration  of  the  English- 
man who  said,  ''The  whole  establishment  of 
kings,  lords,  and  commons,  and  all  the  laws 
and  statutes  of  the  realm,  have  only  one  great 
object,  and  that  is  to  bring  twelve  men  into  a 
jury  box."  For  these  reasons,  therefore,  I 
would  overrule  appellant's  first  and  second  as- 
signments of  error. 

Nevertheless,  I  would  reverse  the  judgment 
on  the  fourth  assignment  of  error.  This  com- 
plains of  the  following  remark  of  the  court: 
*'Mr.   Shields:   We   challenge  defendants  to 
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Srove  th6  article,  and  justify  it  if  they  will. 
[r.  Rothermel:  Fortunately,  we  are  in  a  posi- 
tion in  wliich  that  is  not  necessary,  as  Mr. 
Smith  has  proved  the  truth  of  it  himself  while 
upon  the  stand.  By  the  Court :  It  comes  down, 
then,  to  the  same  point  as  counsel  alleges  that 
the  article  is  true.  Mr.  Hothermel:  I  will  ask 
for  an  exception  to  that  remark.  Exception 
granted."  This  is  the  only  exception,  touch- 
mg  this  ruling,  of  record  properly  before 
the  court.  The  same  legal  conclusion,  how- 
ever, appears  throughout  the  charge,  and  an 
attempt  is  made  to  have  us  review  it  in  appel- 
lant's third,  fifth,  and  sixth  assignments  of  er- 
ror; but,  except  in  so  far  as  the  subject  of 
them  is  necessarily  involved  in  a  discussion  of 
the  fourth,  I  do  not  notice  them.  If  counsel 
for  appellant  desired  a  judgment  on  them,  it 
was  his  plain  duty  to  raise  the  question  by  a 
properly  veiifled  assignment  of  record.  The 
remark  of  the  court,  in  the  hearing  of  the  jury, 
was,  in  substance,  a  declaration  that  the  de- 
fendants pleaded  justification,  by  asserting  that 
there  were  reasonable  grounds  at  the  time  of 
publication  to  induce  belief  in  its  truth.  A 
single  remark  of  the  court  during  the  progress 
of  the  trial,  indicating  at  the  time  an  errone- 
ous view  of  the  law,  and  which  is  corrected 
subsequently  in  the  charge  proper,  would  con- 
stitute no  ground  for  reversal.  But  where  the 
announcement  of  the  law  to  counsel  from  the 
bench  Is  followed  by  explicit  instructions  to 
the  jury  conveving  the  same  erroneous  idea, 
we  may  as  well  treat  it  as  harmful  to  the  com- 
plaining party.  I  do  not  think  the  evidence 
offered  under  the  general  issue  in  mitigation  of 
damages  amounts  to  the  same  thing  as  alleging 
that  the  article  is  true.  Both  the  evidence 
tending  to  show  that  plaintiff  had  left  the  city 
when  nnancially  involved,  which  plaintiff  him- 
self admitted,  and  other  evidence  reflecting  on 
his  general  character  for  honesty,  was  admissi- 
ble, not  for  purpose  of  establishing  the  truth 
of  the  publication,  but  that  at  the  time  defend- 
ants had  reasonable  grounds  to  believe  it  true; 
and  this  solely  in  mitigation  of  damages.  Un- 
der the  general  issue,  what  may  be  given  in 
evidence  in  mitigation  of  damages  is  a  question 
not  free  from  conflicting  decisions.  Assuming 
the  cause  of  action  has  been  established,  the 
character  of  evidence  that  may  be  given  by 
plaintiff  to  aggravate  damages  is  not  a  subject 
of  doubt.  But  what  evidence  the  defendant 
shall  be  permitted  to  offer  in  mitigation  is  by 
no  means  clear;  and  what  shall  be  the  effect  on 
the  verdict,  if  the  evidence  offered  does  not 
come  up  to  a  supposed  standard  of  proof,  is 
not  free  from  doubt.  In  this  state,  in  Uenry 
V.  Noricood,  4  Watts,  847,  an  action  by  a  clergy- 
man for  lilDel,  there  was  no  plea  of  justifica- 
tion. The  defendant  offered  to  prove  the  gen- 
eral character  of  plaintiff  was  bad.  The  court 
rejected  it.  As  to  this  ruling,  the  court  says: 
"With  respect  to  the  evidence  offered  for  the 
purpose  of  showing  that  the  general  character 
of  the  plaintiff  was  bad,  we  think  it  ought  to 
have  been  received,  and  that  the  court  below 
were  wrong  in  rejecting  it.  .  .  .  That  such 
evidence  is  admissible  may  be  clearly  deduced 
from  the  ground  itself  upon  which  the  plain- 
tiff must  "rest  his  claim  to  damages.  In  his 
declaration  he  complains  that,  being  of  good 
character  as  a  minister  of  the  gospel,  and  also 
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a  citizen,  and  having  sustained  the  same  until 
the  publication  of  the  libel  by  the  defendant^ 
he  thereby  received  great  injury  in  his  good 
name  so  previously  had  and  enjoyed.  Now,  it 
is  apparent  that  the  injury  here  complained  of. 
and  alleged  to  have  been  produced  by  the  pub- 
lication of  the  libel,  is  the  loss  of  his  good  char- 
acter; and  hence  it  becomes  all  important,  as 
well  as  pertinent  to  the  issue,  to  inquire 
whether  or  not  the  plaintiff  had  a  good  char- 
acter, such  as  he  has  averred  in  his  declaration; 
for,  if  he  had  it  not,  it  was  impossible,  in  the 
nature  of  things,  that  he  could  either  lose  or 
be  deprived  of  it.  The  testimony  was  also  ad- 
missible for  the  purpose  of  establishing  a  meas- 
ure of  justice  between  the  parlies;  because  the 
extent  of  the  injury,  if  anj,  which  plaintiff 
had  sustained,  depended,  m  some  degree  at 
least,  upon  the  goodness  or  badness  of  his  gen- 
eral character  before  the  publication  of  the 
libel,  and  as  the  amount  of  compensation  ought 
to  be  commensurate  with,  and  bear  some  pro- 
portion to,  the  extent  of  the  injury,  it  was  alto- 
gether proper  for  the  Jury,  who  were  to  assess 
the  amount,  to  know  what  standing  and  char- 
acter the  plaintiff  had  in  society  anterior  to  the 
publication  of  the  libel."  The  reasons  given 
in  vindication  of  this  decision  I  regard  as  un- 
answerable when  applied  to  an  action  in  which 
the  general  issue  alone  is  pleaded.  Of  course, 
where  justification  is  pleaded,  what  is  said  has 
no  application.  Nor  has  the  law  of  the  case 
cited  been  departed  from  since  its  announce- 
ment in  1885.  Numerous  caaes  have  been  de- 
cided since,  involving  the  question  of  what 
were  and  what  were  not  attempts  to  prove  the 
truth  of  the  charge;  but  in  no  one  has  it  been 
held  that  defendant  could  not  jrive  evidence  of 
general  reputation  of  plaintiff  m  mitigation  of 
damages,  nor  that  particular  acts,  given  in  evi- 
dence by  plaintiff  himself,  tending  to  produce 
belief  of  the  truth,  could  not  be  invoked  for 
same  purpose.  Smitlt  v.  Smith,  89  Pa.  441, 
cited  and  relied  on  by  appellee's  counsel,  is  not 
in  conflict  with  Henry  v.  Norwood,  That  was 
an  action  for  damages  for  the  slanderous 
charge  of  larceny  of  tobacco,  and  defendant 
offered,  under  the  general  issue,  to  prove  by  a 
witness  the  particular  fact  charged.  In  the 
discussion  raised  by  the  assignments  of  error, 
Thompson,  J.,  remarks  on  the  uncertainty  of 
the  law  because  of  the  diversity  of  decisions, 
and  rules  that  the  evidence  was  inadmissible 
only  because  it  tended  to  prove  directly  the 
truth  of  the  charge.  For  these  reasons.  I 
would  sustain  the  fourth  assignment  of  error, 
and  award  a  venire  facias  de  now.  I  would 
overrule  all  the  others. 

Sterritt,  Ch.  J.,  concurring: 

It  is  impossible  for  anyone  to  calmly  and 
dispassionately  consider  this  record,  including 
the  testimony,  etc.,  incorporated  in  the  bill  of 
exceptions,  without  being  forced  to  the  conclu- 
sion that  the  trial  of  this  case  resulted  in  a  mis- 
carriage of  justice,  due  partly  to  error  of  the 
court  both  before  and  after  verdict,  and  partly 
to  the  abrupt  withdrawal  of  the  defendants 
and  their  counsel  from  the  court-room  before 
all  the  testimony  was  introduced.  The.  er- 
ror *  'before"  verdict,  as  recited  in  the  fourth 
specification,  consists  in  what  the  learned  trial 
judge  said,  in  the  presence  and  hearing  of  the 
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jury,  in  relation  to  the  defendants'  testimony, 
introduced  for  the  purpose  of  disproving  mal- 
ice, and  in  mitigation  of  damages.  He  evi- 
dently misapprehended  the  purpose  of  the  tes- 
timony, and  erroneously  assumed  that  it  was 
in  justification  of  the  alleged  libel.  This  was 
a  radical  and  most  damagins^  error,  and  one 
which,  in  my  judgment,  oujarut  to  be  made  a 
principal  ground  of  reversal.  If  the  general 
charge  were  properly  before  us  for  review,  it 
would  clearly  appear  that  the  learned  judge 
consistently  adhered  to  this  erroneous  position 
throughout,  and  instructed  the  jury  accord- 
ingly. For  example,  in  that  part  of  his  charge 
recited  in  the  third  specification  he  said: 
"Where  a  defendant  charged  with  libel  justi- 
fies the  publication  by  pleading  the  truth,  such 
a  defense,  if  not  established,  may  be  consid- 
ered by  the  jury  as  a  reason  for  imposing  addi- 
tional damages  for  the  persistence  in  asserting 
as  truth  that  which  has  failed  to  be  proved." 
If  the  defendants  had  introduced  testimony 
for  the  purpose  of  justifying  the  libel,  etc., 
this  instruction  would  not  have  been  improper: 
but,  as  1  understand  the  record,  there  was  not 
only  no  offer  to.  justify,  but  the  teslimonv  in 
question  was  introduced  for  another  and  an 
entirely  different  purpose.  This  reference  to 
the  third  specification  is  not  made  for  the  pur- 
pose of  treating  it  as  a  valid  assignment  of  er- 
ror, but  to  show  how  tenaciously  the  learned 
trial  judge  clung  to  the  erroneous  position  he 
had  assumed,  as  recited  in  the  fourth  specifica- 
tion, which  is  properly  before  us  on  special 
exception.  The  inevitable  tendency  of  the 
error  covered  by  that  specification  was  to  influ- 
ence the  mindsof  the  jury  and  swell  the  dam- 
ages, both  compensatory  and  vindictive.  *  To 
what  extent  it  did  so,  we.  of  course,  have  no 
means  of  judging.  Without  spending  further 
time  in  elaborating  this  point,  1  would  sustain 
the  fourth  specification  of  error,  as  an  inde- 
pendent ground  of  reversal,  and  one  that 
ought  not  to  be  ignored. 

The  error  'after  verdict"  was  in  discharging 
the  rule  for  new  trial.  A  majority  of  the 
court  agree  that,  in  the  circumstances  of  this 
case  as  they  appear  from  the  record  before  us. 
the  court  below,  in  the  exercise  of  a  sound 
judicial  discretion,  should  have  set  aside  the 
verdict.  That  position  is  so  thoroughly  forti- 
fied by  what  is  said  in  the  opinion  of  this 
court  "by  our  Brother  Mitchell  that  further 
discussion  of  the  subject  would  be  superfluous. 
While,  as  a  general  rule,  it  Is  undoubtedly  true 
that  matters  resting  in  the  sound  discretion  of 
inferior  courts  are  not  reviewable  here,  still, 
when  it  clearly  appears  that  the  judicial  discre- 
tion thus  vested  has  been  manifestly  abused  to 
the  serious  prejudice  of  a  suitor,  it  is  equally 
true  that  this  court  has  the  power,  and  it  is  its 
duty,  to  interpose,  and  afford  the  necessary  re- 
lief. That  power,  to  be  exercised  only  in  clear 
and  proper  cases,  existed  long  before  the  pass- 
age of  the  act  of  May  20,  1«91  (Pub.  Laws, 
101).  Properly  construed  that  act  is  merely 
declaratory  of  pre-existing  powers  of  this 
court.  Thus  understood,  the  constitutionality 
of  the  act  requires  no  defense  at  our  hands. 

The  individual  opinion  of  our  brother,  who 
writes  for  the  court  suggesting  that,  under  the 
provisions  of  said  act,  a  better  disposition  of 
the  case  before  us  would  be  a  conditional  order, 
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giving  plaintiff  tho  option  to  accept  a  speci- 
fied portion  of  the  judgment  and  release  the 
residue,  or  to  submit  to  an  order  granting  a 
new  trial  generally  requires  a  passing  notice. 
I  cannot  assent  to  any  such  proposition,  be- 
cause: (1)  It  is  illogical,  as  well  as  unjust  to 
both  parties.  A  majority  of  the  court  agree 
that  at  least  one  of  the  specifications  of  error 
should  be  sustained.  The  logical  sequence  of 
that  is  that,  on  account  of  mistrial  in  the  court 
below,  the  judgment  must  be  reversed  and  a 
venire  Jaeias de  now  awarded:  To  that  right  of 
retrial  by  jury  both  parties  are  constitutionally 
entitled.  (2)  The  act  of  1891,properly  construed,, 
gives  us  no  authority  to  resolve  ourselves  into- 
a  trial  court,  and  after  guessing  at  the  amount 
of  damages  the  jury  should  have  found,  compel: 
the  plaintiff  to  accept  that  sum,  or  submit  to  a 
new  trial.  (S)  If  the  act,  in  express  terms,  gave 
us  the  power  to  make  such  conditional  orders, 
it  would,  at  least  to  that  extent,  offend  against 
article  1,  §  6,  of  the  ConstltutioE,  which  de- 
clares: *  Trial  by  jury  shall  be  as  heretofore 
and  the  right  thereof  remain  inviolate."  The 
incidents  of  "trial  by  jury"  are  familiar  to 
every  lawyer  and  Intelligent  layman.  They 
begin  with  impaneling  the  jury,  and  end  with 
entry  of  judgment  on  the  verdict.  Before 
judgment,  the  trial  court  may  set  aside  the 
verdict  generally,  or  make  a  conditional  or- 
der, such  as  is  suggested  we  should  make  in 
this  case.  We  have  never  had  any  such  pow- 
er, nor  can  it  be  constitutionally  t^ven  to  us. 
The  legislature,  in  the  act  of  1891,  has  in- 
dicated no  intention  to  confer  it.  Every  power 
therein  specified  may  be  otherwise  legitimately 
exercised.  These  thoughts  might  be  elabor- 
ated and  fortified  by  citation  of  authorities; 
but,  inasmuch  as  the  individual  suggestion  re- 
ferred to  is  not  a  factor  in  the  decision  of  this- 
CAse,  it  is  unnecessary  to  say  more  at  this  time. 
As  above  stated,  I  concur  in  reversal  of  the 
judgment,  but  I  would  also  sustain  the  fourth> 
specification  of  error. 

Williamst  J.,  concurring: 

I  fully  concur  in  the  disposition  made  of 
this  case,  and  am  satisfied  that  the  opinion  of 
the  court  just  filed  affords  a  complete  vindica- 
tion of  the  judgment.  But  we  have  rested 
our  actiou  on  the  authority  conferred  by  the 
2d  section  of  the  act  of  May  20,  1891.  This  is 
the  first  occasion  on  which  we  have  availed 
ourselves  of  this  provision.  Its  constitu- 
tionality has  been  gravely  questioned.  The 
hesitancy  of  this  court  about  accepting  the 
responsibiliiy  which  the  exercise  of  the  power 
conferred  by  this  statute  necessarily  involves 
has  naturally  been  regarded  as  indicating  at 
least  a  doubt  in  the  minds  of  the  justices 
about  its  constitutionality.  It  seems  eminently 
proper,  therefore,  if  not  positively  desirable, 
that  the  constitutional  (question  shall  be  fully 
considered,  and  the  validity  of  the  statutory 
provision  vindicated,  by  the  aid  of  any  per- 
tinent line  of  argument  that  may  have  pre- 
sented itself  to  the  mind  of  any  member  of 
Ihe  court.  The  provision  of  the  Constitution 
thought  to  be  infringed  Is  found  in  g  7  of  arti- 
cle 1,  known  as  the  "Declaration  oif  Rights," 
and  is  in  these  words.  "Trial  by  jury  shall  be 
as  heretofore,  and  the  right  thereof  remain  in- 
violate."   The  provisions  of  the  2d  section  of 
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the  act  of  1891  declare  that  "the  supreme  court 
shall  have  power  in  all  cases  to  affirm,  reverse, 
amend,  or  modify  a  judgment,  order,  or  de- 
cree appealed  from,  and  to  enter  such  judg- 
ment, order,  or  decree  in  the  case  as  the  su- 
preme court  may  deem  prop)er  and  just,  without 
returning  the  record  for  amendment  or  modifi- 
cation to  the  court  below,  and  may  order  a 
verdict  and  judgment  set  aside,  and  a  new 
trial  had."  No  part  of  this  section  is  new, 
€xcept  that  contained  in  the  last  sentence;  and 
it  is  to  that  alone  we  understand  the  constitu- 
tional objection  to  be  raised.  It  is  true  that, 
at  an  early  day.  it  seems  to  have  been  sup- 
posed that  the  power  of  this  court,  in  dis- 
posing of  appeals,  to  enter  such  judgment, 
order,  or  decree  as  to  it  might  seem  proper 
and  just,  was  limited  to  cases  in  which  the 
plaintiff  in  the  court  below  was  also  the  plain- 
tiff in  error:  while,  if  the  defendant  in  the 
court  below  brought  up  the  case,  and  suc- 
ceeded in  convicting  the  trial  court  of  error, 
he  was  thought  to  be  entitled  to  a  judgment 
of  unconditional  reversal,  and  to  a  new  venire. 
Sitearingen  v.  Pendleton,  4  Berg.  &  R.  896. 
But,  when  the  same  question  came  again  be- 
fore this  court,  in  Stephens  v.  Cowan,  6  Watts, 
511,  the  earlier  case  was  distinctly  overruled, 
and  the  true  rule  stated  to  be  that  the  duty  of 
the  supreme  court,  upon  the  reversal  of  a 
judgment  rendered  in  the  court  below,  "given 
either  upon  a  case  stated,  or  a  special  or  gen- 
eral verdict  that  is  good,  upon  a  writ  of  error 
taken  out,  by  either  the  plaintiff  or  the  de- 
fendant below,  to  give  such  judgment  as  the 
court  below  ought  to  have  given ;"  and  this 
"whether  the  writ  of  error  be  sued  out  by  the 
plaintiff  or  the  defendant  below."  This  was 
followed  by  MoBher  v.  Small,  5  Pa.  221;  UUery 
V.  Clark,  18  Pa.  148,  and  Cochran  v.  EldHdge, 
49  Pa.  866.  and  is  no  longer  open  to  debate. 
The  legislature  entertained  the  same  views 
about  the  duty  of  this  court  to  modify  the 
judgments,  orders,  and  decrees  of  subordinate 
courts,  at  least  as  early  as  1886.  for  by  an  act 
of  that  date  it  authorized  and  directed  the  su- 
preme court  "to  examine  and  correct  all,  and 
all  manner  of,  errors  of  the  justices,  magis- 
trates, and  courts  of  the  commonwealth  in  the 
process,  proceedings,  judgments,  and  decrees, 
as  well  in  criminal  as  in  civil  pleas  or  pro- 
ceedings, and  thereupon  to  reverse,  modify, 
or  affirm  such  judgments  and  decrees  or  pro- 
ceedings as  the  law  doth  or  shall  direct;  and 
generally  to  minister  justice  to  all  persons,  in 
all  matters  whatsoever,  as  fully  and  amply  as 
the  said  court  has  heretofore  had  power  to  do 
under  the  Constitution  and  laws  of  the  com- 
monwealth." 

The  power  of  this  court  to  amend  or  modify 
a  verdict  and  judgment  in  any  case  that  comes 
before  it  ought  now  to  be  at  rest.  It  has  not 
been  questioned  since  Stephens  v.  Cowan,  su- 
pra, in  any  manner,  legislative  or  judicial, — a 
period  of  sixty  years.  The  question  thought 
to  be  an  open  one  grows  only  out  of  the  last 
sentence  of  the  2d  section  of  the  act  of  1891. 
Can  the  legislature  extend  the  power  of  review 
of  this  court,  so  as  to  include  the  review  of 
the  refusal  to  set  aside  a  verdict  by  the  court 
in  which  it  was  rendered?  There  can  be  no 
objection  on  general  principles.  The  motion 
to  set  aside  a  verdict  may  be  said  to  be  ad- 
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dressed  to  the  discretionary  powers  of  the  trial 
court.  So  is  the  motion  to  open  a  judgmeDt 
to  set  aside  the  service  of  a  capias  or  a  sum- 
mons, to  continue  a  cause,  and  the  like.  But 
by  successive  legislative  enactncients  an  appt^i 
lies  from  an  order  to  open  a  judg:nieat.  and 
from  a  refusal  to  open  it;  from  the  refusal  to 
enter  a  judgment  for  want  of  a  sufficient  affi- 
davit of  defense;  from  an  order  striking  off  & 
judgment,  and  from  a  refusal  to  strike  off: 
from  the  granting  of  a  preliminary  injunction, 
and  the  refusal  to  grant  it.  This  legislation, 
as  we  said  in  Pennock  v.  Kennedy,  158  Pa 
579,  extends  the  right  of  appeal  to  certain  or 
ders  which  had  previously  been  regarded  as 
within  the  discretion  or  the  court  below. 
Such  extension  does  not  take  away  the  dis- 
cretionary power  of  the  trial  court,  but  sub- 
jects it  to  review,  and  authorizes  the  supreme 
court  to  determine  whether  it  has  been  prop- 
erly exercised  in  the  particular  case  under  th- 
view.  Kelber  v.  Pittsburgh  Nat.  Plovi  Co.  W- 
Pa.  485.  Without  special  direction  By  siai 
ute.  but  by  virtue  of  our  prerogative  as  a  coun 
of  last  resort,  we  have  always  extended  a  su- 
pervisory control  over  the  exercise  of  discre- 
tionary powers  by  the  subordinate  courts 
whenever  an  abuse  of  these  powers  has  be€ii 
alleged.  It  appears  to  be  now  urged  for  the 
first  time,  so  far  as  I  am  aware,  that  if  the  di< 
cretion  of  a  judge  is  appealed  to  by  a  motion 
for  a  new  trial,  the  exercise  of  his  discretion 
becomes  so  bound  up  with  the  verdict  that  we 
cannot  determine  whether  he  exercised  hh 
discretion  properly,  or  not,  without  interferiac 
with  the  constitutional  right  of  trial  by  jury. 
We  can  review,  and  in  a  proper  case  reverse, 
his  action  in  opening  a  judgment,  striking  it 
off,  or  setting  it  aside;  but  it  is  contended  thai 
his  action  in  regard  to  granting  a  new  trial, 
no  matter  how  obvious  his  mistake  may  be. 
is  beyond  correction  by  any  human  tribundi 
under  the  provision  of  the  declaration  of  rights 
already  quoted.  This  ought  not  to  be  the 
law,  and  it  is  perfectly  clear  that  it  is  not,  ue 
less,  prior  to  the  adoption  of  the  declaration  of 
rights,  it  was  so  held  at  common  law. 

The  famous  provision  of  the  Magna  Chan% 
which  established  trial  by  jury  in  £ngland  i> 
not  decisive  of  this  question.  It  simply  pro- 
tected Englishmen  from  the  power  of  secret, 
irresponsible  tribunals,  and  conceded  the  jo- 
risdiction  of  the  legally  established  courts  over 
all  causes.  It  ran  thus:  '*No  freeman  shall 
be  seized,  or  imprisoned,  or  dispossessed,  or 
outlawed  or  in  any  way  brought  to  ruin:  we 
will  not  go  against  any  man  or  send  agaics4 
any  man  save  bv  legal  judgment  of  his  peers, 
or  by  the  law  of  the  land."  The  trial  was  to 
be  in  accordance  with  general  laws,  and  be- 
fore the  legally  constituted  courts.  A  jurr 
was  a  constituent  part  of  several  of  the  Ene- 
lish  courts  at  this  time.  It  was  not  the  cour: 
in  any  case,  but  jurors  were  summoned  by 
the  courts  to  attend  their  sessions  for  the  trial 
of  issues  of  fact.  When  duly  called  and  im- 
paneled, the^  sat  with  and  under  the  legiil 
advice  and  direction  of  a  law  judge,  who  was 
the  responsible  head  of  the  court.  •*Trial  bv 
jury"  therefore  meant,  at  the  time  of  Magna 
Charta.  the  investigation  and  decision  of  ac 
issue  of  fact  between  parties  litigant  by  twelve 
men,  sitting  as  jurors,  under  the  advice  and 
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legal  direction  of  a  law  judge.  When  the 
Terdict  is  rendered  by  the  jury,  il  is  to  the 
court  of  which  they  are  a  part.  It  Is  recorded 
upon  the  minutes  of  the  court,  and  becomes  a 
part  of  the  record  of  the  trial;  but  it  does  not 
thereby  become  a  judgment  of  the  court,  un- 
]es^  the  judge  is  satisfied  with  it,  and  specially 
or  by  general  order  or  rule  so  directs.  He  has 
a  responsibility  for  the  result  no  less  than  the 
jury,  for  it  is  his  duty  to  see  that  right  and 
justice  are  done,  so  far  as  this  may  be  practica- 
ble in  the  particular  case.  If  he  is  not  satis- 
fied with  the  verdict,  it  is  his  duty  to  set  it 
aside,  and  grant  a  new  trial  before  another 
jury.  This  was  the  settled  practice  in  Eng- 
land as  early  as  1665.  Forsyth,  Jury  Trial, 
164.  Lord  Holt  states  that  the  practice  of 
granting  new  trials,  as  a  means  of  correcting 
the  mistakes  and  relieving  against  the  miscon- 
duct of  juries,  was  in  use  much  earlier  than 
1665.  but  accounts  for  its  ezercif^e  not  appear- 
ing in  the  books  for  the  reason  that,  prior  to 
that  date,  the  action  of  the  courts  upon  mo- 
tions was  noi  reported. 

If  we  go  back  still  earlier,  every  student  of 
Blackstone  will  remember  that  Ibe  remedy  of 
a  suitor  injured  by  a  false  verdict  was  to  pro- 
ceed directly  against  the  members  of  the  jury 
to  attaint  them  for  their  fnlse  verdict;  but 
this,  as  a  remedy  for  the  party  injured,  was 
circuitous,  inadequate,  and  practically  use- 
less. This  was  superseded  by  a  more  sum- 
mary proceeding  by  way  of  fine  and  imprison- 
ment, which  may  have  been  efifective  as  a 
punishment,  but  did  not  relieve  the  injured 
sutler.  The  theory  on  which  this  proceeding 
rested  was  that  the  unjust  verdict  must  have 
been  reached  by  a  neglect  to  follow,  or  a  wil- 
ful  disregard  of,  the  instructions  of  the  judge, 
and  that  such  neglect  and  misconduct  were  a 
contempt  of  court  which  subjected  them  to 
punishment  at  once.  The  next  and  most  im- 
portant advance  made  in  the  practice  was  to 
strike  at  once  at  the  unjust  or  mistaken  ver- 
dict by  setting  it  aside  and  granting  a  new 
trial.  This  afforded  the  injured  suitor  relief 
from  the  verdict,  and  afforded  him  another 
opportunity  to  be  beard  by  jurors  freshly 
summ(med.  This  method  of  dealing  with 
false,  corrupt,  or  mistaken  verdicts  rapidly 
took  the  place  of  the  earlier  methods,  and 
had  been  in  common  use  in  England  .for 
more  than  100  years  when  the  Declaration 
of  Independence  was*  adopted  in  1776.  The 
reasoning  by  which  the  new  practice  was 
supported  was  simple  and  forcible.  As  it 
had  been  within  the  undoubted  discretion 
of  the  judges  to  fine  and  imprison  jurors 
for  a  false  verdict,  a  fortiori  it  was  within 
their  discretionary  power  to  set  the  false 
verdict  aside,  and  so  relieve  against  the 
injustice  done  by  it.  In  speaking  of  this 
change  in  the  practice,  Forsyth  says  that 
"thereby  an  immense  improvement  was  ef- 
fected in  the  jury  system  inasmuch  as 
the  measure  [setting  aside  the  false  ver- 
dict] is  remedial,  instead  of  being  [like 
the  attaint,  and  the  fine  and  imprisonment] 
vindictive."  Punishing  a  jury  for  miscon- 
duct did  not  undo  the  wrong  done  the  in- 
jured party  by  their  verdict.  Among  the 
reasons  for  the  exercise  of  this  power,  the 
English  courts  included  excessive  damages. 
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It  made  no  difference  whether  the  verdict 
came  up  with  the  roll  from  nm  priu%^  or  waa 
rendered  at  bar  at  Westminster.  In  either 
case,  if  the  damages  seemed  to  be  excessive, 
the  verdict  was  set  aside  and  a  new  trial 
granted.  The  famous  case  cited  by  Black- 
stone  as  the  first  reported  case  in  which  a 
verdict  was  set  aside,  was  one  in  which  the 
reason  for  interference  was  that  the  damages 
were  excessive.  3  Bl.  Com.  887.  The  action 
of  the  court  was  justified  upon  the  ground  that 
"notorious  partiality  in  the  jurors  was  a 
principal  species  of  misbehavior"  that  required 
the  interposition  of  the  judge  in  the  interest  of 
a  proper  administration  of  justice  and  for  the 
protection  of  suitors.  "Next  to  doing  right," 
says  Blackstone,  in  his  Commentaries  (vol.  8, 
p.  391),  "the  great  object  in  the  administration 
of  public  justice  should  be  to  give  public  sat- 
isfaction. If  the  verdict  be  liable  to  raany 
objections  and  doubts  in  the  opinion  of  his 
counsel,  or  even  in  the  opinion  of  bystanders, 
no  party  would  go  away  satisfied  unless  he 
had  a  prospect  of  reviewing  it. "  And  he  adds 
that  an  injured  suitor  would  come  to  "abhor 
a  tribunal  which  he  imagined  had  done  him 
an  injury  without  a  possibility  of  redress." 
Wood  V.  Ounston,  the  first  reported  case  in 
which  a  verdict  was  set  aside  for  excessive 
damages,  is  in  Style,  466.  It  was,  like  the 
case  now  before  us,  an  action  for  slander. 
The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  a  sum  which  the  court  regarded 
as  excessive,  and  the  verdict  was  set  aside  for 
that  reason. 

As  early,  therefore,  as  1665,  the  courts  at 
Westminster  did  precisely  what  we  have  done 
in  this  case,  and  for  the  same  reason.  The 
ri;:ht  of  trial  by  jury  was  not  then  supposed 
to  give  to  a  successful  party  the  right  to  insist 
on  an  advantage  due  to  the  mistake  or  the 
wilful  misconduct  of  the  jury,  no  matter  how 
grossly  unjust  and  oppressive  the  result  might 
be;  but  the  supervisory  conduct  of  the  court 
in  banc,  sitting  as  a  court  of  review,  was 
promptly  exercised  to  relieve  against  the  mis- 
carriage of  justice.  The  exercise  of  this 
power  was  then  thought  to  be  in  aid  of  trial 
by  jury.  Lord  Mansfield,  in  Bright  v,  Eynon, 
1  Burr.  890,  described  the  effect  of  thus  grant- 
ing a  new  trial  as  "no  more  than  having  the 
cause  more  deliberately  considered  by  another 
jury,  when  there  is  a  reasonable  doubt,  or 
perhaps  a  certainty,  that  justice  has  not  been 
done."  The  function  of  the  jury  was  well 
defined  by  Chief  Justice  Holt  in  Anh  v.  Ash, 
Holt,  701.  nearly  100  years  before  the  Declara- 
tion of  Independence:  "The  jury  are  to  try 
the  cause  with  the  assistance  of  the  iudge." 
They  are  not,  and  have  never  been,  independ- 
ent of  the  court  of  which  they  are  a  part,  but 
their  verdicts  must  meet  the  approval,  or  at 
least  they  must  not  offend  the  sense  of  justice, 
of  the  presiding  judge,  who,  as  the  late  Justice 
Grier,  of  the  Supreme  Court  of  the  United 
States,  was  fond  of  saying,  was  by  virtue  of 
his  position  "the  thirteenth  juror."  If  the 
damages  assessed  by  the  jury  are  wholly  in- 
adequate, the  effect  is  the  same  as  where  they 
are  disproportionately  large.  Stephens,  in  his 
work  on  Trials  at  Nisi  Prius,  states  the  rule 
very  clearly,  and  in  very  few  words,  thus:  "If 
a  jury  give  damages  to  such  an  amount,  either 
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too  small  or  too  great,  as  would  satisfy  any 
reasonable  mind  that  they  must  have  acted 
uoder  the  influeDce  either  of  undue  motives, 
or  some  gross  error  or  misconception,  this 
will  be  ground  for  a  new  trial."  This  was  the 
common-law  rule  in  1790,  when  our  Constitu- 
tion was  adopted,  and  it  had  been  well  settled 
at  that  time  in  England  for  at  least  150  years. 
9  Bacon.  Abr.  582-629;  8  Bouvier,  Inst. 
18286;  7  Am.  Com.  Law,  182.  138;  8  Bl. 
Com.  chap.  24,  pp.  887-398;  Milliard.  New 
Trials.  It  is  very  clear,  therefore,  that  the 
act  of  1891  does  not  infringe  in  any  manner 
upon  the  right  of  trial  by  jury  as  it  stood  at 
common  law  when  our  Constitution  was 
adopted.  The  erroneous  verdict  was  set  aside 
either  by  the  trial  judge,  or  by  the  courts  at 
Westminster,  whenever  it  was  so  excessively 
large  or  so  excessively  small  as  to  Justify  the 
belief  that  the  result  was  due  to  mistake  or 
misconduct  on  the  part  of  the  jury.  This 
practice,  with  which  the  colonies  were  familiar, 
has  continued,  in  the  courts  of  the  states  and 
of  the  United  States,  in  some  form,  down  to 
the  present  time,  and  is  as  indispensable  to  the 
proper  administration  of  justice  now  as  it  wa.s 
in  the  days  of  Lord  Mansfield.  The  case  of 
Kuhn  V.  North,  10  Serg.  &  R.  399,  was  tried 
at  nisi  prius  in  1828.  It  was  an  action  of 
trespass  quare  datisum  fregii  for  the  forcible 
entry  of  a  dwelling  by  the  sheriff  in  the  exe- 
cution of  writs  of  fi.  fa.  and  ca.  sa.  The  jury 
rendered  a  verdict  for  the  plaintiff,  giving 
heavy  damages.  This  court,  sitting  in  banc,  or- 
dered a  new  trial,  because  of  the  excessive  char- 
acter of  the  verdict.  The  opinion  of  this  court, 
giving  the  reasons  for  setting  aside  the  verdict, 
concludes  with  these  words:  **The  court  do 
not  say  that  in  every  question  of  this  kind 
they  would  measure  the  clamages  which  a  jury 
might  think  proper  to  give,  in  a  nice  balance, 
but,  making  very  liberal  allowances  in  that  re- 
spect, they  are  still  bound  to  see  that  the  dam- 
ages do  not  exceed  all  moderation;  in  other 
words,  that  they  are  not  intemperate.  Such 
are  the  damages  given  in  this  case."  Lehigh 
Bridge  Co.  v.  Lehigh  Coal  dt  Nav.  Co.  4Rawle, 
9,  26  Am.  Dec.  Ill,  was  a  proceeding  in  the 
court  of  common  pleas  of  Lehigh  county  for 
the  assessment  of  damages  done  by  the  con- 
struction of  a  bridge  across  the  Lehigh  river. 
Viewers  had  been  appointed  by,  and  had 
made  reports  to,  the  common  pleas.  Before 
the  trial  it  was  removed  to  the  circuit  court  of 
Lehigh  county,  in  which  a  verdict  was  ren- 
dered in  favor  of  the  plaintiff.  An  appeal  was 
then  taken  to  this  court,  and  the  judgment 
was  reversed  and  a  new  trial  ordered.  The 
opinion  was  by  Chief  .Justice  Gibson,  who 
placed  the  reversal  on  the  single  ground  thai 
the  damages  awarded  by  the  jury  were  ex- 
cessive. 

The  tendency  in  more  recent  times  has  been 
to  decline  to  enter  upon  a  review  of  the  exer- 
cise of  the  discretionary  powers  of  the  lower 
courts  unless  the  abuse  of  that  discretion  was 
alleged  by  the  appellant;  but  the  right,  upon 
such  an  allegation,  to  review  the  action  of  any 
of  the  lower  courts  has  been  consistently  ex- 
ercised, and  so  far  as  we  have  ever  heard  with- 
out the  slightest  question.  We  have  repeat- 
edly said  that,  upon  an  allegation  of  an  abuse 
of  discretionary  power,  it  was  our  plain  duty 
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to  inquire  into  the   facts,  and  if  the  complaint 
was,  upon  a  fair  consideration  of  all  the  cir- 
cumstances, sustained,  to  reverse  the  impmptr 
action,  and  correct  the  wrong  done.    The 
cases  on  this  subject  are  legion,  and  the  doc- 
trine asserted  in  them  is  clear  and  unambigu 
ous.     We  have  given  full  effect  to  the  pre 
sumption  that  all  things  are  rightly  done  tba: 
are  not  reviewable  on  error,  and  the  burden 
is  on  him  who  asserts  the  contrary  to  show, 
not  simply  a  mistake  in  judgment,  but  an  io 
justice,  an  abuse  of  discretion,  before  the  re- 
view will  be  entered  upon.     As  bills  of  excep 
tion.do  not  lie  to  acts  done  in  the  exerdie  cf 
discretionarv  powers,  such  acts  are  not  reachei 
by  an  api»eal,  and  an  assignment  of  errors  io 
the  ordinary  way.     We  have  held,  therefore, 
that  as  mistakes  made  in  the  use  of  a  judges 
discretion  cannot  be  assigned  for  error,  tbej 
cannot  be  reached  and  corrected  unless  n 
abuse  of  this  power  be  alleged;  but  the  idn 
that  a  judge  can  abuse  or  misuse  anypowt: 
with  which  he  is  clothed  by  the  law,  orwbicc 
is  incident  to  his  official  position,  and  not  '« 
subject  to  review,  when  the  wrong  done  i? 
made  to  appear,  never  had  a  foothold  io  thl« 
nor,  as  I  believe,  in  any  other,  appellate  cimr. 
on  either  side  of  the  Atlantic.     The  qaotj  3 
in  this  court  has  been  one  rather  of  form  ibas 
of  substance.    As  error  cannot  be  assigned '  > 
the  exercise  of  a  discretionary  power  unless  a: 
abuse  of  discreticm  is  alleged,  and  as  lawjtr^ 
and  suitors  are  ordinarily  reluctant  to  mak^ 
this  allegation,  it  rarely  happens  that  we  &a 
compelled  to  look  into  tne  manner  in  wbi<i 
these  powers  are  used  in  the  lower  courti*.   I: 
does    sometimes    happen,    however,   aod  «• 
recently  as  Peterson  v.  Atlantic  City  B.  ' 
177  Pa.  885,  84  L.  R,  A.  6»3,  this  court  rt 
versed  the  common   pleas  No.  1,  ofPhila^- 
phia.  for  the  refusal  to  continue  a  cause  nl^: 
it  was  reached  for  trial  on  the  list.     A  clcirtr 
case  of  the  exercise  of  a  discretionary  pii*t: 
could  hardly  be  named  than  that  of  dlteriD::- 
ing  whether  a  cause  regularly  reached  for;r*J 
should  be  tried  or  continued.     It  was  alln-'j 
to  be  an  abuse  of  discretion  to  order  the  u  ai 
to  proceed  under  the  circumstances  surrou'i- 
ing  this  case,  and  a  new  trial  was  onlercd.  Tk 
opinion  filed  by  our  Brother  Dean  amply  t::- 
dicates  the  judgment.     The   same  order's* 
made  in   Schrimpton  v.  BertoUt^  155  Pa.  ♦^^i 
when  a  continuance  had  been  improperly  rt 
fused,  and  for  the  same  reason,  ri:?..  thai  '£e 
refusal  was  unreasonable,  and,  in  effect,  uj 
abuse  of  the  discretion  of   the  lower  C'.^*| 
The  legislature  of  this  state   seems  to  b.^ 
been  of  the  opinion  that  the  power  of  revi*::^ 
the  exercise  of  discretion  is  not  only  cocv  > 
tionul  but  desirable.     The  act  of  April  N  l^X 
restoring  the  circuit  courts  which  bad  ^itfl 
abolished  by  the  act  of   March  11.  isoy.  pf^ 
vided  for  an  appeal  in  just  such  cases.    It  J*: 
clared   that  any  suitor,  dissatisfied  vitL  » 
judgment  or  decision  of  the  said  circuit  c-j  rij 
on  any  demurrer,  special  verdict,  case  >tafl 
points  reserved  for  consideration  on  the  ':»S, 
motion  in  arrest  of   judgment  or  for  a  r/fi 
trial,  or  t«)  set  aside  a  judgment,  discoi.-  * 
ance,  or  non  pros.,  may  appeal  to  the  suprLJ* 
court.     This  act,   as  will   be  seen,  ga^e  ^ 
right  to  appeal  from  the  decision  t  ^ 
judge  of  motions  for  a  new  trial  in  \ 


;n,  gaw  « 

bytbe^r^ 

3  a'ilfcxr?*^ 


1897. 


Smith  t.  Tdceb  Publishing  Co. 


885 


which  the  unsuccessful  party  was  dissatisfied 
regardless  of  whether  the  action  of  the  court 
amounted  to  an  abuse  or  misuse  of  its  discre- 
tion or  not. 

The  only  controversy  over  the  extent  of  the 
power  of  an  appellate  court  in  the  premises 
seemR  to  have  been  upon  another  question.    In 
the  Supreme  Court  of  the  United  States  the 
power  of  an  appellate  court  to  reverse  and  or- 
der a  new  trial  for  excessive  damages  is  recog- 
nized.    It  is  also  said,  in  Kennon  v.  Gilmer, 
181  U.  S.  22.  88  L.  ed.  llO.tthat  the  appellate 
court  may  gtve  the  plaintiff  the  option  to  remit 
a  named  sum  from  the  verdict,  or  to  have  the 
verdict  set  aside  and  a  new  trial  ordered,  but 
that  an  appellate  court  cannot  enter  a  judgment 
for  a  sum  fixed  upon  by  itself, either  less  or  more 
than  the  verdict  rendered,  for  this  would  be 
to  assess  the  plaintiff's  damages,  which  an  ap- 
pellate court  is  not  authorized  to  do.    The 
same   rule    was    held  in    Hopkins  v.     Orr^ 
124  U.  8.  510,  81  L.  ed.  628;  and  in  Arkansas 
Valley  Land  dt  Cattle  Co.  v.  Mauri,  180  U.S.  69, 
82  L.  ed.  854.     The  provision  in  the  Constitu- 
tion of  the  United  States  relating  to  this  sub- 
ject is  as  follows  (Amend.  7):  "The  right  of 
trial  by  jury  shall  be  preserved;  and  no  fact 
tried  by  a  jury  shall  be  otherwise  re-examined 
in  any  court  of  the  United  States  than  accord- 
ing to  the  rules  of  the  common  law."    The 
United  States  courts  hold,  in  effect,  in  the 
cases  cited,  that  setting  a  verdict  aside  for  its 
excessive  character  is  a  re-examination  of  the 
facts  that  is  in  accordance  with  the  rules  of 
the  common  law,  and  therefore  no  infringe- 
ment of  the  right  of  trial  by  jury.     So  it  was 
said,  in  Aa>in  v.  Kinney,  96  III.  214,  that  "the 
rule  is  uniform  that,  when  there  is  a  motion 
for  a  new  trial  on  the  ground  of  excessive 
damages,  the  plaintiff  may,  if  he  chooses,  re- 
mit a  portion  of  the  verdict  to  obviate  the  ob- 
jection."   This,  if  done,  is  his  act.    The  court 
may  give  him  the  option,  but  cannot  compel 
him  to  remit.     He  may  refuse,  and  take  his 
chances   before    another  jury.    The  general 
rule  undoubtedly  is  that  an  appellate  court 
will  not  ordinarily  reverse  because  the  dam- 
ages are  excessive',  but  the  cases  in  which  it 
will  do  so  are  well  slated  in  a  note  on  page 


588  of  volume  16  of  the  American  &  English 
Encyclopedia  of  Law:  "If,  however,  on  the 
nature  of  the  case,  or  on  a  proper  return  of  all 
the  testimony  the  point  can  be  raised  in  the  ap- 
pellate court,  as  under  the  practice  in  many  of 
the  states  it  can,  and  it  then  clearly  appears 
that  the  damages  found  are  excessive,  the 
judgment  will  be  reversed  on  that  ground." 
Numerous  cases  are  cited  in  support  of  this 
rule  from  New  York,  Illinois,  Minnesota, 
Rhode  Island.  Tennessee,  Missouri,  Wiscon- 
sin, Kansas,  Louisiana,  and  Kentucky.  The 
application  of  the  rule  is  modified  to  some 
extent  in  some  of  these  states  by  statute, 
regulating  the  practice  in  the  courts,  but  the 
general  rule  remains  substantially  as  stated. 
The  diflftcultv  has  been  in  many  cases  to  get 
regularly  before  the  appellate  court  all  the  evi- 
dence necessary  to  show  that  the  verdict  was 
so  excessive  as  to  justify  the  belief  that  it  was 
the  result  of  partiality,  mistake,  or  positive 
misconduct  on  the  part  of  the  jury;  but  where 
the  data  were  all  before  the  appellate  court, 
and  the  conclusion  that  the  verdict  was  grossly 
excessive  was  clear,  the  courts,  unless  re- 
strained by  some  positive  statute,  have  been 
prompt  to  vindicate  the  administration  of  the 
law  and  the  rights  of  suitors  by  setting  aside 
the  erroneous  verdict. 

In  this  case  the  evidence  is  all  resularly  be- 
fore us.  From  an  examination  of  it  we  are 
satisfied  that  the  verdict  is  excessive, — so  ex- 
cessive as  to  justify  the  belief  that  its  amount 
must  have  been  determined  by  partialitv  or 
prejudice,  or  by  some  misconception  of  the 
law  or  the  evidence.  It  should  have  been  set 
aside  in  the  court  below.  Whatever  may 
have  been  said  about  the  subject  prior  to  the 
passage  of  the  act  of  1891,  we  have  no  doubt 
that  under  that  act  we  have  the  power  to  set 
the  verdict  rendered  in  this  case  aside,  nor  that 
it  is  our  duty  to  exercise  it.  This  act  is  consti- 
tutional. It  in  no  way  interferes  with  the 
right  of  trial  by  jury.  It  merely  gives  us  gen- 
eral authority  to  do  that,  in  any  proper  case, 
which  we  should  otherwise  have  done  only 
upon  a  distinct  allegation  of  an  abuse  of  ju- 
dicial discretion  by  the  trial  judge. 


MICHIGAN  SUPREME  COURT. 
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1.    PoMession   of  land  under  a  parol 


promise  of  a  gift  will  be  the  foundatioQ  of  ad. 
verse  possession  by  the  donee. 

8.  One  in  posseosion  of  land  under  a 
parol  s^ift  when  amortifa«re  is  made  by  the 
donor  is  not  prevented  from  asserting  adverse 
possession  against  the  mortgagee  On  the  ground 
that  he  is  a  privy  of  the  mortgagor. 


IJOTE. —Adwrse  jjowewion   by  dn^ue  wider  parol 
ffift. 
I.  General  doctrine. 
II.  Assertion  of  title  against  donor. 

III.  Interruptitm  by  donor's  acts. 

IV.  Effect  of  statutes  as  to  Oaves. 

I.  General  doctrine. 
In  accord  with  Schafer  v.  Hauser  the  doctrine 
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almost  universally  accepted  now  is  that  one  who 
enters  upon  real  estate  by  virtue  of  a  parol  gift, 
and,  claiming  as  owner,  continues  for  the  statu- 
tory period  an  open,  exclusive,  adverse,  and  un- 
interrupted possession  of  it,  thereby  acquires  a  per- 
fect title.  Vandiveer  v,  Stickney,  75  Ala.  225;  Col- 
lins V.  Johnson,  57  Ala.  304;  Lee  v.  Thompson,  99 
Ala.  96;  Bakersfleld  Town  Hall  Asso.  v.  Chester,  55 
Cal.  98;  Baldwin  v.  Temple,  101  Cal.  396;  South 
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ERROR  to  the  Circuit  Court  for  Wayne 
CouDty  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  recover 
possession  of  real  estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  M.  DulBeld»  for  -plaintiff: 

The  possession  of  Hauser  under  a  parol 
promise  to  give  him  the  property  could  not  be 
the  foundation  of  any  adverse  possession,  even 
as  against  Stroh.  Hauser  would  be  only  a 
tenant  at  will. 

Boy  kin  v.  Smith,  65  Ala.  294;  Jackson,  Van 
AUn,  V.  Rogers,  1  Johns.  Cas.  86:  Watson  v. 
Tindak  24  Ga.  494,  71  Am.  Dec.  142;  Proprie- 
tors of  Twp.  No.  6  V.  MFarland,  12  Mass.  325; 
Manny.  Hotchkiss,  6  Cow.  401;  Wilkinson  v. 
Nichols,  1  T.  B.  Mon.  37;  Richardson  v. 
Broughton,  2  Nott  &  M'C.  417. 

Under  this  parol  promise  Hauser  was  a 
privy  of  Stroh's.  He  held  possession  under 
an  agreement  from  Stroh  to  give  him  and  bis 
wife  the  property. 

As  a  privy  of  the  mortgagor  be  could  not 
assert  adverse  possession  against  the  mort- 
gagee. 


1  Am.  &  Eng.  Enc.  Law,  tit.  Adftene  Pot- 
sesdon,  and  many  cases  cited,  p.  816;  Oujford 
v.  Straitu,  89  Ala.  283,  7  L.  R.  A.  568;  PotU 
V.  Coleman,  67  Ala.  2&\\  Jackson,  Qriswotd,  v. 
Bard,  4  Johns.  230.  4  Am.  Dec.  267;  Jackson, 
Livingston,  v.  Walker,  7  Cow.  636;  Jaclaon, 
Shaw,  V.  Spear,  7  Wend.  401;  Core  ▼.  Fauptl, 
24  W.  Va.  238;  Pearson  v.  Boyd,  62  Tex.  541; 
Keys  V.  Mason,  44  Tex.  140;  Tyler,  Ejectment 
&  Adverse  Possession,  p.  876,  and  eases 
cited. 

Even  if  between  Hauser  and  Stroh  ibe  for 
mer  might  assert  adverse  possession,  he  can- 
not claim  the  statute  of  limitations  against  the 
purchaser  at  the  foreclosure  or  bis  assigns. 

How.  Anno.  Stat.  ^  7847;  Mundy  v.  lionrot, 
1  Mich.  68:  Blackwood  v.  Van  Vleei,  11  Mich. 
252;  Newton  v.  McKay,  30  Mich.  880. 

Ervin  Palmer  purchased  the  premises  at  the 
foreclosure  sale  February  15,  1884,  and  bi« 
title  became  operative  February  15, 1885.  He 
and  bis  assigns  bad  fifteen  years  in  which  to 
begin  suit.  This  suit  was  begun  by  bis  as- 
signee, the  plaintiff,  March  7,  1895. 

Baker  v.  Pierson,  5  Mich.  456;  Caruthers  v. 
Humphrey,  12  Mich.  270;  Hogsett  v.  Ellis,  17 
Mich.  351;  Beecher  v.  Marquette  <fe  P.  RoUing 


School  Dist.  V.  Blakeslee,  13  Conn.  227;  CJomins  v. 
ComlDS,  21  Conn.  416;  Clark  v.  Gilbert,  89  Conn.  98; 
Watson  V.  TindaK  24  Ga.  494,  71  Am.  Dec.  142;  Stew- 
art v.  Duffy,  116  111.  47;  Wilson  v.  CampbelM19  Ind. 
286;  Thompson  v.  Thompson,  68  Ky.  435;  Lewis  v. 
Lewis,  6  Ky.  L.  Rep.  858;  Strutton  v.  Strutton,  10 
Ky.  L.  Rep.  607;  Moore  v.  Webb,  2  B.  Mon.  282;  Com. 
V.  Gibson,  86  Ky.  666;  Spradlin  v.  Spradlin,  13  Ky. 
L.  Rep.  723;  Wheeler  v.  Laird,  147  Mass.  421:  Steel 
V.  Johnson,  4  Allen,  425;  Sumner  v.  Stevens,  6  Met. 
837;  Davis  v.  Bowmar,  65  Miss.  671;  Davis  v.  Davis, 
68  Miss.  478;  Geohegan  v.  Marshall,  66  Miss.  676;  Ran- 
nels  v.  Rannels,  52  Mo.  108;  International  Bank  v. 
Fife,  95  Mo.  118;  Allen  v.  Mansfield.  108  Mo.  343; 
Jackson,  Coldcn,  v.  Moore.  13  Johns.  513,  7  Am. 
Dec.  398;  Graham  v.  Craifr,  81*  Pa.  465;  Campbell  v. 
Braden.  96  Pa.  888;  Ewing  v.  Ewing.  Id.  381;  Cralff 
V.  Craigr  (Pa.)  10  Cent.  Rep.  375;  Kennedy  v.  Wlble, 
Id.  51;  Moreland  v.  Morelaud,  121  Pa.  573;  Harvey 
V.  Harvey,  26  S.  C.  608;  Sumner  v.  Murphy,  2  Hill, 
L.  488;  Hunter  v.  Parsons,  2  Bail.  L.  59;  Haynes  v. 
Jones,  2  Head,  372;  Pope  v.  Henry,  24  Vt.  560. 

Thouffta  a  parol  gift  of  land  from  father  to  son 
may  not  be  good  in  itself,  it  is  evidence  to  show 
how  the  son  enters,  not  as  tenant  at  will,  but  under 
claim  of  right  and  adverse  to  all  others:  and  occu- 
pation under  it  may  perfect  the  title  in  the  donee 
if  continued  for  the  statutory  period.  Craig  v. 
Craig,  supra. 

A  donor  who  suffers  his  donee  to  remain  in  the 
enjoyment  of  his  gift  for  the  statutory  period 
stops  his  remedy,  and  the  statute  of  limitations 
ripens  the  inefficacious  gift  to  a  good  title.  Graham 
V.  Craig,  mvra. 

Although  a  verbal  gift  of  land  is  void,  possession 
of  the  donee  thereunder  may  be  adverse  and  ripen 
into  title.    Spradlin  v.  Spradlin,  fupra, 

A  parol  gift  does  not  operate  as  title  perse,  but 
it  gives  a  character  to  the  possession  and  operates 
as  a  color  of  title  to  show  how  far  the  actual  pos- 
sesHion  should  have  constructive  effect.  Sumner 
V.  Murphy,  supra. 

Where  an  absolute  unqualified  donee  in  fee  takes 
possession  of  lands  under  a  parol  gift  his  posses- 
sion is  thenceforth  adverse  to  the  donor.  Interna- 
tional Bank  v.  Fife,  95  Mo.  118;  Comlns  v.  Comlns, 
21  Conn.  416. 

The  estate  created  by  a  parol  gift  has  no  other  or 
greater  force  than  a  tenancy  at  will,  because  the 
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donor  may  at  any  time  put  an  end  to  the  gift  by 
asserting  his  legal  rights,  but  until'be  assumes  po«- 
session  the  donee  is  there  as  owner  as  to  all  thtf 
world  except  the  true  owner.  This  is  a  sufficient 
color  of  title  to  support  adverse  possession.  Ran- 
nels  v.  Rannels,  52  Mo.  106. 

In  Allen  v.  Mansfield,  106  Mo.  348,  the  court  says 
the  Rannels'  Case  can  stand  without  question  or 
doubt,  for  there  was,  as  against  the  donor,  suffi- 
cient actual  possession  of  the  whole  tract,  and  color 
of  title  was  not  necessary  to  a  complete  defense: 
but  it  holds  that  the  language  used  in  the  Ranni  Is 
Case,  to  the  effect  that  a  verbal  gift  and  delivery  of 
possession  constitute  color  of  title  to  *'that  portion 
of  the  tract  of  land  not  inclosed  nor  in  actual  pos- 
sesion," is  incorrect,  and  holds  that  to  constitute 
color  of  title  which  will  make  possession  of  a  part 
of  a  tract  operate  as  possession  of  the  whole  mu5t 
consist  of  documentary  evidence. 

The  possession  of  a  person,  taken  under  a  parol 
gift,  was  assumed  in  Watson  v.  Tindal.  24  Ga.  4iH. 
71  Am.  Dec.  142,  to  be  adverse  to  the  extent  of  th«' 
actual  possession;  but  it  is  held  that  a  quitclaim 
deed  obtained  several  years  afterward  does  not  n>- 
late  back  to  the  time  of  the  entry  under  the  gift  s«^ 
as  to  make  the  possession  adverse  to  the  whole  lot 
which  was  included  in  the  deed. 

But  proof  of  a  parol  gift  as  the  basis  of  advert.* 
possession  must  be  clear,  and  the  holding  plainly 
and  unmistakably  adverse  and  continuous,  to  work 
a  change  of  title.    Jordan  v.  Maney.  10  Lea,  133. 

The  mere  fact  that  a  man  allows  his  children  to 
go  into  possession  of  land  during  his  life,  with  thf 
expectation  that  they  will  obtain  absolute  title  at 
his  death,  does  not  make  their  possession  adverse 
to  him.    Ibid. 

A  claim  of  a  son  to  have  title  by  adverse  posses- 
sion under  a  parol  gift  was  rejected  in  Gifford  v. 
Gifford,  100  Mich.  258,  not  on  the  ground  that  a 
donee  could  not  hold  adversely,  but  on  the  gnmod 
that  the  evidence  did  not  show  the  gift  alleged. 

The  right  of  a  donee  by  parol  to  hold  adversely 
seems  to  be  assumed  in  Duff  v.  Leary,  146  Mass.  &C), 
but  it  is  held  on  the  evidence  that  the  holding  was 
not  adverse. 

Without  determining  whether  a  claim  of  title  un- 
der a  parol  gift  is  sufficient  to  lay  the  foundation 
of  an  adverse  possession.  It  was  held  in  Jackson. 
Bradt,   v.  Whitbeck,  6  Cow.   633,   that  one  who 
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MiU  Co,  40  Mich.  308;  Livingston  v.  Hayes, 
43  Mich.  129. 

Wheoever  the  plaintiff  and  defendant  both 
derive  title  from  the  same  source,  the  plaintiff 
usually  need  not  go  behind  this  source  to  prove 
his  title.  It  is  obviously  suttlcient  in  order  to 
make  a  prima  facie  case  to  prove  derivation  of 
title  from  the  given  source. 

Sedgw.  &  W.  Trial  of  Title  to  Land,  §  808, 
and  numerous  cases  cited;  Gronin  v.  Gore,  88 
Mich.  881;  Oaives  v.  New  Orleans,  78  U.  S.  6 
Wall.  642,  715,  18  L.  ed.  950,  964. 

Whatever  technical  name  may  be  given  to 
Hauser's  interests  he  certainly  was  in  possession 
of  the  premises  claiming  under  a  promise  or  a 
gift  from  Stroh,  the  mortgagor,  and  by  his 
own  showing  that  promise  or  gift  was  either 
void  or  voidable.  But  whether  void  or  void- 
able he  was  entitled  to  notice  to  quit. 

Sedgw.  &  W.  Trial  of  Title  to  Land.  §  379. 

Wherever  notice  to  quit  is  necessary  there  is 
privity  of  estate. 

Sedgw.  &  W.  Trial  of  Title  to  Land,  §  374; 
Schuyler  v.  Smith,  51  N.  Y.  809,  10  Am.  Rep. 
609. 

There  is  a  distinction  in  the  case  of  tenants 
holding  over,  between  one  entering  by  act  of 


the  parties  and  one  entering  by  act  of  the  law. 
The  former  is  a  tenant  at  sufferance,  the  latter 
becomes  merely  an  abator,  intruder,  or  tres- 
passer. 

Sedgw.  «fc  W.  Trial  of  Title  to  Land,  §  385; 
Livingston  v.  Tanner,  14  N.  Y.  64;  Jackson, 
Van  Courtlandt,  v.  Farkhurst,  5  Johns.  128; 
Jackson,  Anderson,  v.  MeLeod,  12  Johns.  182. 

Hauser  could  not  then  in  1873,  as  against 
Stroh,  have  thrown  off  his  character  as  claim- 
ant under  Stroh,  and  deny  Stroh's  title. 

Sedgw.  &  W.  Trial  of  Title  to  Land,  §  380; 
Schuyler  v.  Smith,  51  N.  Y.  309,  10  Am.  Rep. 
609. 

Mr.  James  H.  Pound,  for  defendants: 

Adverse  possession  of  lands  for  a  period 
sufficient  to  bar  an  action  does  not  merely  cut 
off  the  owner's  remedy  without  affecting  the 
estate,  but  devests  the  estate  of  the  true  owner 
and  transfers  it  to  the  party  holding  adversely. 
The  adverse  possession  is  conclusive  evidence 
of  title  in  the  latter. 

Baker  v.  Oakwood,  123  N.  Y.  16, 10  L.  R 
A.  887:  Alexander  v.  Wilcox,  30  Neb.  793,  9 
L.  R.  A.  735;  Winters  v.  Turk,  133  Pa.  359,  7 
L.  R.  A.  658. 

If  the  possession  has  been  taken  in  such  a 


claimed  title  to  land  under  parol  ^ift  from  his 
father  had  proved  sufficiently  an  actual  ouster  of 
bis  coteuaQt^  and  an  exclusive  poasession  under 
claim  of  title  for  forty  years  after  the  father's 
death. 

A  parol  ff if t  of  land  by  one  who  had  a  lease  in  fee, 
to  a  son  who  went  into  possession  and  continued  the 
possession  for  the  statutory  period,  was  held  suffi- 
cient to  sustain  a  title  by  adverse  possession,  in 
Jackson,  Colden,  v.  Moore,  13  Johns.  518,  6  Am. 
Dec.  398. 

To  the  same  effect  it  was  held  that  a  son  who  was 
put  into  possession  of  land  of  his  father  under  a 
parol  af?reement  that  it  should  be  his  if  he  would 
help  to  pay  for  it  and  stay  at  home  and  assist  his 
father  acquired  title  by  adverse  possession.  Wil- 
son v.  Campbell,  119  Ind.  286. 

The  real  question  is  not  so  much  what  was  in- 
tended i)y  the  donor  as  what  the  donee's  under- 
standinfr  was;  what  he  claimed  and  did.  If  he  con- 
sidered the  g-ift  absolute  and  under  that  idea  held 
adversely  for  the  statutory  period,  he  acquired 
title.  Campbell  v.  Hraden,  96  Pa.  388;  Ewing  v, 
Ewing,  Id.  381. 

That  an  heir  had  acquired  a  possessory  rlffht  to 
land  on  which  he  entered  under  a  parol  grift  as  an 
advancement, was  held  in  Haynes  v.  Jones,  2  Head, 
372. 

So,  where  a  woman  went  into  possession  of 
premises  owned  by  her  father,  giviufg  him  a  paper 
acknowledgringr  the  receipt  of  a  certain  sum  which 
consisted  solely  of  the  premises,  it  was  held  that  her 
possession  was  adverse  and  ripened  into  title. 
Steel  V.  Johnspn.  4  Allen.  425. 

Where  a  dau^rhter  entered  into  possession  of 
land  under  a  parol  agrreement  with  her  father  that 
he  would  Kive  the  land  to  her,  which  he  did  and 
soon  after  died  intestate,  and  she  occupied  the 
premises  under  a  claim  of  ownership,  making  im- 
provements thereon,  her  continued  possession  for 
more  than  twenty  years  under  a  claim  of  owner- 
ship was  held  sufficient  to  ffive  her  title  to  the  land 
as  against  another  heir  of  her  father.  Stewart  v. 
Duffy,  116  lil.  47. 

In  Jackson.  Van  Alen,  v.  Rogers,  1  Johns.  Cas.  33, 
it  appeared  that  the  owner  of  premises  said  to  the 
husband  of  his  daughter  who  was  not  in  possession 
of  them  that  he  might  take  the  premises  and  he 
would  deduct  a  certain  sum  from  his  wife's  por- 
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tlon,  and  that  thereafter  while  the  premises  were 
still  in  the  possession  of  the  father  the  daughter's 
husband  made  a  leane  of  them  with  which  the 
father  was  at  first  dissatisfied  but  in  which  he  ac- 
quiesced, and  after  that  expired  the  husl>and  made 
other  leases.  On  the  father's  death  the  premises 
were  devised  to  his  widow,  and  it  was  held  that  she 
was  entitled  to  maintain  ejectment  for  them,  and 
that  the  parol  gift  could  make  the  donee  only  a 
tenant  at  will,  and  that  the  leases  did  not  amount 
to  a  disseisin  unless  the  owner  elected  to  make  them 
so. 

But  see  Jackson,  Colden,  v.  Moore,  tupra. 

An  oral  promise  to  give  a  right  of  way  to  a  rail- 
road company,  under  which  the  company  enters 
and  continues  in  possession  for  the  statutory 
period,  may  result  in  giving  the  company  title  un- 
der the  statute  of  limitations.  Uargis  v.  Kansas 
City,  C.  &  S.  R.  Co.  100  Mo.  210. 

The  title  to  a  railroad  right  of  way  was  also  held 
to  have  t>een  acquired  by  adverse  possession  where 
they  entered  under  a  parol  gift,  in  Shepard  v.  Gal- 
veston, H.  &  H.  R.  Co.  2  Tex.  Civ.  App.  539. 

A  release  by  parol  of  the  interest  of  heirs  to  an- 
other heir  is  sufficient  to  make  the  possession  of 
the  latter  adverse.  Vandiveer  v.  Stickney,  76  Ala. 
225. 

Where  one  of  three  grantees  paid  no  part  of  the 
purchase  money,  and  never  claimed  possession  or 
title  under  the  deed,  it  was  held  that  he  might  be 
considered,  after  more  than  forty  years  exclusive 
possession  by  the  other  grantees,  as  having  made  a 
parol  demise  to  them  of  his  interest  which  would 
bar  any  claim  on  his  part.  Webster  v.  Holland,  58 
Me.  168. 

Where  a  woman  and  her  husband  entered  into 
possession  of  land  under  a  parol  gift  to  her  from 
her  father  it  was  held  that  her  husband  could  not 
by  an  act  of  his  own  as  against  her  change  their 
possession  into  a  possession  adverse  to  her,  but  if  by 
lapse  of  time  the  father  permitted  their  possession 
to  ripen  into  title  it  was  her  title.  Outcalt  v.  Lud- 
low, 32  N.  J.  L.  239. 

Continuous  adverse  possession  under  a  parol  gift 
for  the  statutory  period  will  not  only  constitute  a 
perfect  defense  as  against  the  donor  and  those 
claiming  under  him,  but  it  will  confer  title  upon 
the  donee.    Allen  v.  Mansfield,  108  Mo.  343. 

But  contrary  to  the  great  weight  of  authority 
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way  as  to  authorize  a  belief  that  the  possessor 
imagined  that  he  was  occupyiDg  bis  own  prop- 
erty that  will  be  color  of  title. 

Tyler,  Eiectment,  884;  Sawyer  v.  Shannon, 
1  Cooke,  856. 

Color  of  title  is  received  in  evidence  for  the 
purpose  of  showing  the  possession  to  be  ad- 
verse. 

Tyler.  Ejectment,  878, 874. 

Possession  under  a  claim  of  title,  with  or 
without  deed,  is  adverse. 

Barker  v.  Salmon,  2  Met.  82;  Brown  v. 
King,  5  Met.  178;  Ashley  v.  Ashley,  4  Qny, 
197. 

Where  possession  is  taken  under  color  and 
claim  of  title,  and  continued  for  the  reouisite 
period,  it  bars  an  action  brought  for  tne  re- 
covery of  the  property,  and  it  is  immaterial 
how  defective  that  title  may  be,  or  whether 
the  occupant  makes  color  under  a  written  or  a 
parol  contract,  or  even  under  any  contract  at 
all. 

Tyler,  Ejectment,  861. 

A  continued  possession  for  the  length  of  time 
required  by  the  statute  of  limitations,  under 
pretense  or  claim  of  right,  ripens  into  a  right 
of  possession,  which  will  toll  an  entry,  and 


wherever  the  statute  of  limitations  is  set  up  as 
a  defense,  the  idea  of  right  is  excluded. 

Jackson,  Roosevelt,  v.  Wheat,  18  Johns.  44; 
Jackson,  Vanderlyn,  v.  Newton,  Id.  355; 
Smith,  Teller,  v.  Lorillard,  10  Johns.  856; 
Smith,  Teller,  v.  Burtis,  9  Johna  180;  Jackmm, 
GiUiland,  v.  Woodruff,  ICow.  276, 13  Am.  Dec 
525;  Jackson,  Young,  v.  Camp,  1  Cow.  605. 

A  parol  agreement  may  constitute  a  aa£B- 
cient  color  of  title. 

Niles  V.  Davis,  60  Miss.  750;  Magee  v.  Magee, 
87  Miss.  188;  Qladney  v.  Barton,  51  Miss.  216; 
Davis  V.  Bowmar,  55  Miss.  671;  BanneU  v. 
Rannels,  52  Mo.  108;  Qreen  v.  Kellum,  23  Pa, 
254,  62  Am.  Dec.  882;  MeCUllan  v.  Kdlogg, 
17  m.  498;  Baker  v.  Hale,  6  Baxt.  46;  Teabout 
V.  Daniels,  88  Iowa,  158;  M'Call  v.  Neeiy,  3 
Watts,  69. 

It  is  enough  that  the  possession  of  land  be 
under  a  claim  of  title  to  clothe  it  with  the 
character  of  an  adverse  holding  and  to  give  it 
efficiency  as  a  defense  when  of  sufficient  dura- 
tion to  be  a  bar. 

La  Frombois  v.  Jackson,  Smith,  8  Cow.  598; 
Tyler,  Ejectment,  868;  Sumner  v.  Stevens,  6 
Met.  887;  Briggs  v.  Prosser,  14  Wend.  227;  3 
Wait,  Act.  &  Def.  pp.  26.  98,  100,  §  2;  Pres- 


above  shown,  it  was  held  in  Vlrerlnia  that  an  open, 
exclusive,  notorious,  and  uninterrupted  possession 
of  land  for  more  than  twenty  years,  taken  and 
held  under  an  alleg^ed  verbal  irif  t  of  the  property 
for  the  lives  of  the  donee  and  his  wife,  does  not 
constitute  such  an  adverse  possession  as  will  bnr 
the  donor's  action  of  ejectment  during  the  lito  of 
the  donee^s  widow  against  a  person  ciairaiiiff  under 
the  latter.  Clarke  v.  McClure.  10  Gratt.:W5.  The 
court  says:  "The  claim  to  hold  any  estate  by  Kif  t 
from  the  legal  owner  is  a  claim  to  hold  in  subor- 
dination to  his  lefral  title."  Two  of  the  Ave  Judges 
dissented  in  this  case.  The  court  referred  to  Sum- 
ner v.  St«vens,  6  Met.  887,  with  disapproval. 

II.  Assertion  of  title  aoainst  donor. 

The  cases  for  the  most  a^ree  with  the  Kentucky 
case  in  holding^  that  the  moment  possession  of  a 
donee  begins  with  a  claim  of  title  the  owner  is 
disseised.  It  is  immaterial  whether  the  entry  was 
by  the  owner's  consent  or  not,  if  he  knows  that  the 
donee  claims  the  land  as  his  own.  Com.  v.  Gibson, 
85  Ky.  606. 

The  donor  in  such  case  not  only  knows  that  the 
possession  is  adverse,  but  intends  it  to  be,  and  there 
is  no  occasion  for  any  notoriety.  The  donee  is  not 
bound  to  make  a  claim  of  right  or  proclaim  the 
character  of  the  possession  until  it  Is  denied  by  the 
donor.    Clark  v.  Gilbert,  39.Conn.  »8. 

The  fact  that  one  is  in  possession  under  a  parol 
gift  of  land  does  not  repel  the  presumption  that 
his  possession  is  adverse.  South  School  Dist.  v. 
Blakeslee,  13  Conn.  227. 

An  assertion  of  ownership  by  the  occupant  in 
himself  is  in  a  legal  sense  hostile  and  adverse  to 
the  paper  title  thoug-h  it  be  permissible  and  friendly 
in  a  popular  sense  by  having  come  by  permission 
of  the  owner.    Davis  v.  Bowmar,  65  Miss.  671. 

When  an  absolute  girt  of  land  is  made  by  father 
to  son,  and  the  latter  takes  and  holds  under  it,  ad- 
verse possession  follows  and  continues  as  a  lo;:!- 
cal  consequence,  and  the  donor  must  be  presumed 
to  have  notice  of  such  adversary  claim  because  it 
was  intended  and  procured  by  him  to  be  so.  Thomp- 
son V.  Thompson,  93  Ky.  435. 

A  flrift  of  land  by  parol,  accompanied  by  an  ac- 
tual  entry  and  possession,  manifests  the  intention 
of  the  donee  to  enter  and  take  as  owner  and  not  as 
tenant,  and  it  equally  proves  an  admission  on  the 
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part  of  the  donor  that  the  possession  is  so  taken. 
Sumner  v.  Stevens,  6  Met.  337. 

That  possession  of  land  under  a  parol  gift  for  the 
statutory  period  may  bo  sufficient  to  oon8titut« 
a  good  title  by  the  mere  acquiescence  of  the  donor. 
is  also  held  in  Pope  v.  Henry,  24  Vt.  580. 

On  this  point  the  Alabama  cases  are  not  alto- 
gether easy  to  reconcile. 

It  is  SMld  in  Boykin  v.  Smith,  65  Ala.  294.  that  the 
possession  by  a  donee  under  a  parol  irift  is  by  per- 
mission of  the  donor  and  in  subordination  to  his 
title,  until  it  is  asserted  as  hostile  so  openly  and  no- 
toriously that  notice  of  the  adverse  claim  could  be 
imputed  to  him. 

It  is  also  said  in  that  case  that  the  donee's  posses- 
sion of  lands  under  a  parol  gift,  however  long  ood- 
tinued,  is  not  adverse  and  can  furnish  no  room  for 
the  operation  of  the  statute  of  limitations,  if  the 
donee  recognizes  and  acknowledges  the  title  of  the 
donor,  because  hostility  to  the  title  of  the  true 
owner  is  an  indispensable  element  to  adverse  pos- 
session. In  this  case  it  is  said  there  was  a  want 
of  evidence  of  any  claim  of  title  or  possession  by 
the  donee  other  than  under  the  parol  gift,  but  the 
court  proceeds  to  say:  **There  was  by  the  orderof 
the  sale  of  the  lands  which  he  as  one  of  the  ad- 
ministrators of  his  father  participated  in  obtaining 
and  his  parchase  at  the  sale  a  distinct  recognition 
and  acknowledgment  of  the  superiority  of  the  title 
with  which  his  father  was  clothed  and  which  on  his 
death  descended  to  his  heirs.  The  sale  terminated 
the  tenancy  at  will;  and  he  was  In  possession  after- 
wards as  a  purchaser.  .  .  .  The  subsequent  pos- 
session was  in  sulx)rdination  to  the  title  of  the  heirs 
of  his  intestate;  and  upon  it  neither  the  statute  of 
limitations  nor  presumptions  arising  from  lapse  of 
time  would  operate." 

So  it  Is  said  in  Potts  v.  Coleman,  67  Ala.  2S1,  that 
possession  of  a  son  which  Is  friendly  and  In  strict 
subordination  to  the  title  of  his  father,  although  the 
original  Intention  may  have  been  a  gift  or  advance- 
ment of  the  lands  to  the  son,  creates  a  mere  ten- 
ancy at  will  which  is  not  the  basis  of  an  adverse 
possession. 

Also,  m  Collins  v.  Johnson,  57  Ala.  904,  it  is  said 
that  to  convert  the  possession  of  a  donee  under  a 
parol  gift  into  an  adverse  possession  hostile  to  the 
titleof  the  donor  there  must  have  been  for  the 
period  prescribed  by  the  statute  of  limitations  a 
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^tt  V.  Netera,  4  Mason.  880;  Clapp  v.  Bromag- 
Mm,  9  Cow.  530;  Dae,  Fishar,  v.  Pfawer,  1 
Cowp.  218;  PeaceahU  v.  Bead,  1  East,  568; 
Bumbert  v.  Trinity/  Church,  24  Wend.  594; 
Teabout  v.  Daniels,  38  Iowa,  158;  Hamilton  v. 
TTn^A^,  80  Iowa,  480;  C^ran^  v.  Ftnoler,  39  N. 
H.  101. 

A  parol  gift  is  evidence  of  the  beginning  of 
an  adverse  possession  by  the  donee,  which  can 
only  be  repelled  by  showing  a  subsequent  rec- 
ognition of  the  donor's  superior  title. 

1  Am.  &  Eng.  Enc.  Law,p.  280,  citing  Vandi- 
'teer  v.  Stieknep,  75  Ala.  225;  Potts  v.  Uoleman, 
67  Ala.  221;  Collins  v.  Johnson,  57  Ala.  804; 
Graham  v.  Craig,  81*  Pa.  465;  Clark  v.  QiU 
bert,  39  Conn.  94;  BarUett  v.  Secor,  86  Wis. 
S20;  Campbell  v.  Bradsn,  96  Pa.  888;  Stewart 
V.  Duffy,  116  111.  47;  Jackson,  Bradt,  v.  Whit- 
beck,  6  Cow.  682,  16  Am.  Dec.  454. 

Where  the  statute  of  limitations  has  once 
commenced  to  run,  it  cannot  be  arrested. 

Ten  Eyck  v.  Wing,  1  Mich.  40;  De  Mill  v. 
Moffat,  49  Mich.  125;  King  v.  Merntt,  67 
Mich.  194. 

Adverse  possession  can  be  based  on  even  a 
groundless  title,  if  entry  is  made  under  color 
of  it. 


ToU  V.  WHghi,  87  Mich.  94:  EdgerUm  v. 
Bird,  6  Wis.  527,  70  Am.  Dec.  428;  Vandeave 
V.  MiUiken,  18  Ind.  106;  Osman  v.  Traphagen, 
28  Mich.  80. 

A  riffht  of  entry  must  be  enforced  within 
the  penod  of  limitations. 

Cook  V.  Hopkins,  68  Mich.  514:  Van  Vleet  v, 
Blackwood,  89  Mich.  728;  Hyne  v.  Osborn,  62 
Mich.  242;  Big  Rapids  v.  Comstock,  65  Mich. 
78;  Murray  v.  Hudson,  Id.  670. 

Adverse  possession  need  not  be  based  on 
color  of  title. 

Campau  v.  Lafferty,  50  Mich.  114;  Bower  v. 
Earl,  18  Mich.  867. 

Adverse  possession  is  held  as  against  one's 
grantor  by  one  who  has  taken  a  warranty  deed 
of  the  premises  in  reliance  on  the  record  title 
and  in  ignorance  of  any  life  lease  outstanding 
in  the  grantor. 

Case  V.  Qreen,  58  Mich.  615;  Bird  v.  Stark, 
66  Mich.  654;  Dubois  v.  Campau,  28  Mich. 
804;  Campau  v.  Dubois,  89  Mich.  274. 

Moore*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  ejectment,  brought  to 
recover  the  possession  of  certain  lands  which 


claim  of  right  asserted  hy  the  donee  and  an  absence 
of  recofrnition  of  the  title  of  the  donor.  If  during 
the  possession  the  donee  has  recognized  the  title 
of  the  donor  and  acknowleged  its  superiority  the 
possession  is  not  adverse. 

Some  of  the  language  of  these  cases  might  seem 
to  mean  that  the  donee's  possession  must  not  only 
be  exclusive  and  with  a  claim  of  title,  but  that 
there  must  be  an  express  and  particular  denial  of 
the  right  of  the  donor.  But  this  construction  of 
the  language  is  not  in  accordance  with  the  later 
decision  of  the  same  court. 

The  case  of  Potts  v.  Coleman,  is  distinguished  in 
Lee  V.  Thompson,  90  Ala.  95,  and  it  is  said  concern- 
ing it  that  the  son  in  that  case  entered  on  the  land 
in  recognition  of  and  in  subordination  to  the  title 
of  the  father,  while  it  is  said  that  In  the  case  of  Lee 
V.  Thompson  it  was  clear  that  the  possession  of  the 
donee  under  a  gift  from  her  father  was  hostile  to 
the  father  from  its  inception,  and  was  so  plainly 
and  notoriously  such  that  the  father  must  have 
known  it,  or  such  as  to  give  rise  to  the  presumption 
that  he  knew  it. 

But  in  the  case  of  Lee  v.  Thompson,  supra,  the 
character  of  the  possession  seems  to  have  been  in- 
dicated only  by  the  usual  exercise  of  acts  of  owner- 
ship without  anything  to  indicate  an  express  denial 
of  the  father's  right.  The  opinion  of  the  court  de- 
scribes the  possession  by  saying  that  the  donee  "oc- 
cupied it  continuously  as  her  own,  claiming  it  ad- 
versly  to  all  persons  publicly  and  openly  and 
-exercising  acts  of  ownership;"  adding  that  while 
in  possession  she  cleared,  cultivated,  and  fenced 
part  of  the  land,  and  used  the  rest  in  getting  rails 
and  firewood  therefrom,  and  for  other  purposes 
when  she  saw  fit.  This  seems  to  indicate  that  ex- 
clusive possession  under  claim  of  ownership  may 
be  adverse  without  any  express  defiance  of  the 
donor. 

III.    InierrapiUm  by  donor's  acts. 

The  other  cases  agree  with  Sghafer  v.  Hauser, 
in  holding  that  the  fact  that  the  donor  subsequently 
mortgages  the  land  does  not  prevent  the  donee 
from  claiming  adversely.  Lewis  v.  Lewis,  5  Ky.  L. 
Rep.  858;  Baldwin  v.  Temple,  101  Cal.  396. 

A  parol  gift  of  land,  though  invalid  as  against 
the  donor's  subsequent  mortgagee,  is  nevertheless 
a  sufficient  basis  for  the  acquisition  of  a  right  by 
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adverse  possession,  so  that  the  donee's  right  if  he 
acquires  title  by  adverse  possession  will  be  unaf- 
fected by  the  mortgage.  Baldwin  v.  Temple, 
supra. 

A  mortgage  executed  by  heirs  who  have  pre- 
viously made  a  parol  gift  of  their  interest  to  an- 
other heir  does  not  change  the  adverse  nature  of 
the  lattor's  possession  nor  operate  in  any  manner 
to  stop  the  running  of  the  statute  in  the  latter's 
favor.  Vandiveer  v.  Stickney,  75  Ala.  225.  In  fact 
it  is  said  in  the  above  case  that  such  a  mortgage  is 
void  as  tending  to  promote  champerty  and  main- 
tenance by  traffic  in  litigated  titles. 

The  fact  that  a  donor  after  making  a  parol  gift  of 
lands  under  which  possession  is  taken  by  the  donee 
has  paid  taxes  thereon  and  executed  a  mortgage  of 
the  property  and  demanded  rent  of  the  donee  and 
begun  suit  threatening  the  donee's  possession,  is  not 
sufficient  to  interrupt  the  adverse  possession  of  the 
donee  where  the  latter  does  not  abandon  the  claim 
of  title  but  successfully  defends  the  title  and  pos- 
session.   International  Bank  v.  Fife,  95  Mo.  118. 

Possession  of  land  under  a  parol  gift  may  give 
title  by  adverse  possession  against  a  subsequent 
mortgagee  of  the  donor  if  continued  for  the  stat- 
utory period,  although  during  a  portion  of  the  time 
the  land  was  assessed  for  taxation  in  the  name  of 
the  donor.    Kennedy  v.  Wibie  (Pa.)  10  Cent.  Rep.  51. 

IV.  Effect  of  statxUen  as  Uf  slaves. 

Under  the  North  Carolina  act  of  1806  (Rev.  chap. 
701)a  parol  gift  of  a  slave  operated  as  a  bailment  only 
so  that  the  statute  of  limitations  did  not  run  until  the 
termination  of  that  contract,  and  the  fact  that  the 
donee  claimed  and  used  the  slave  as  his  own  would 
not  terminate  the  bailment,  nor  would  the  convey- 
ance to  a  third  person  have  that  effect  unless  ac- 
companied with  actual  adverse  possession  for  three 
years,  and  the  possession  of  the  donee  could  not 
have  that  effect.  Hill  v.  Hughes,  1  Dev.  &  B.  L.  836. 
This  statute  provided  that  '*no  gift  of  a  slave  shall 
be  good  or  available  in  law  or  equity  unless  made 
in  writing." 

So,  it  is  held  in  Weeks  v.  Weeks,  5  Ired.  Eq.  Ill, 
47  Am.  Dec.  858,  that  the  donee  of  a  slave  under 
parol  gift  does  not  hold  adversely  to  the  donor  so 
long  as  he  does  not  set  up  a  title  in  himself  as 
against  the  donor,  but  that  he  holds  as  a  bailee. 

The  North  Carolina  act  of  1820  (Rev.  chap.  1056). 
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the  plaintiff  claimed  to  own.  Bernard  Stroh 
was  the  owner  of  these  lands  prior  to  1870. 
In  1873  he  made  a  mortgage  upon  these  lands 
and  other  lands  to  Ervin  Palmer,  which  ma- 
tured in  three  years.  This  mortgage  was  fore- 
closed, and  a  sheriff's  deed  made  upon  fore- 
closure, which  deed  was  dated  February  15, 
1884.  February  18,  1884,  Ervin  Palmer  and 
wife  deeded  these  lands  to  the  Lion  Brewing 
Company,  which  company  deeded  them  to  the 
plaintiff  in  the  case,  who  is  a  daughter  of  Ber- 
nard Stroh,  deceased.  The  defendant  is  a 
brother-in-law  of  Bernard  Stroh,  deceased,  and 
had  some  business  relations  with  him.  It  is 
the  claim  of  the  defendant  that  in  1870  Ber- 
nard Stroh  gave  him,  by  parol,  the  properly 
in  controversy,  and  put  him  in  possession  of  it 
in  1870.  and  that  he  had  been  in  the  possession 
of  it  from  that  time  until  the  commencement 
of  this  proceeding,  claiming  to  be  the  owner  of 
it.  The  case  was  tried  by  a  jury,  who  found 
the  claim  of  the  defendant  to  be  true,  and  re- 
turned a  verdict  in  favor  of  the  defendant. 
The  plaintiff  appeals.  The  questions  involved 
are  purely  law  questions.  It  is  the  claim  of 
the  plaintiff  that  the  possession  of  Hauser,  un- 
der a  parol  promise  to  give  him  the  property, 
could  not  be  the  foundation  of  any  adverse 
possession;  that  Hauser  would  be  only  a  ten- 
ant at  will.  It  is  also  the  claim  that,  under 
this  parol  promise,  Hauser  was  a  privy  of 
Strobes,  and  that,  as  a  privy  of  the  mortgagor, 
he  could  not  assert  adverse  possession  agamst 
the  mortgagee.  We  think  the  weight  of  author- 
ity is  against  these  proposition.  In  1  Am.  & 
Eng.  Enc.  Law,  p.  2i80,  it  is  said:  "Possession 
of  land  by  a  donee  under  a  mere  parol  gift,  ac- 
companied with  a  claim  of  right,  is  an  adverse 
holding  as  against  the  donor,  which,  if  con- 
tinued without  interruption,  is  protected  by 
the  statute  of  limitations,  and  matures  into  a 


^ood  title.  That  such  a  parol  gift  conveys  no 
title,  and  only  operates  as  a  mere  tenancy  at 
will,  capable  of  revocation  or  disafBrmanoe  by 
the  donor  at  any  time  before  the  bar  is  com- 
plete, is  immaterial.  It  is  evidence  of  the  be- 
ginning of  an  adverse  possession  by  the  donee, 
which  can  only  be  repelled  by  showing  a  sub- 
sequent recognition  of  the  donor's  superior  ti- 
tle." This  statement  of  the  law  is  fully  sup- 
ported by  Campbell  v.  Braden,  96  Pa.  888; 
Steteari  v.  Dt/jfy,  116  HI.  47;  BarOettY.  JSecor, 
56  Wis.  520;  Clark  v.  Gilbert,  39  Conn.  94; 
Collins  V.  Johnson,  57  Ala.  804;  Vandiveer  v. 
Stickney,  75  Ala.  225.  Justice  Shaw  states 
j  the  law  to  be:  "A  grant,  sale,  or  gift  of  land 
by  parol  is  void  by  the  statute,  but.  when  ac- 
companied by  an  actual  entry  and  possession, 
it  manifests  the  intent  of  the  donee  to  enter 
and  take  as  owner,  and  not  as  tenant,  and  it 
equally  proves  an  admission  on  the  part  of  the 
donor  that  the  possession  is  so  taken.  Such  a 
possession  is  adverse.  It  would  be  the  same 
if  the  grantee  should  enter  under  a  deed  not 
executed  conformably  to  the  statute,  but  which 
the  parties,  by  mistake,  believe  good.  The 
possession  of  such  grantee  or  donee  cannot,  in 
strictness,  be  said  to  be  held  ip  subordination 
to  the  title  of  the  legal  owner;  but  the  posses- 
sion is  taken  by  the  donee  as  owner,  and  be- 
cause he  claims  to  be  the  owner;  and  the  gran- 
tor or  donor  admits  that  he  is  owner,  and  yields 
the  possession  because  he  is  owner.  He  may 
reclaim  and  reassert  his  title,  because  he  has 
not  conveyed  his  estate  according  to  law,  and 
thus  regain  the  possession;  but  until  he  does 
this,  by  entry  or  action,  the  possession  is  ad- 
verse. Such  adverse  possession,  continued 
twenty  years  [the  time  then  required  by  the 
Massachusetts  statute],  takes  away  the  owner's 
right  of  entry.  ...  It  is  enough  for 
the  decision  of  this  case  that  the  tenant  had 


for  quietinfr  the  titles  ^of  persons  in  possessioa  of 
slaves,  is  ))eld  not  to  pass  the  title  to  a  donee  who 
has  heeD  in  possession  of  a  slave  for  three  years  un- 
der a  gift  which  is  void  by  the  act  of  1806.  Palmer 
V.  Faucett,2  Dev.  L.  240. 

But  such  a  bailment  necessarily  terminated  on 
the  death  of  the  donee  and  the  possession  of  one  of 
the  next  of  kin  to  whom  the  slave  was  assigned  was 
adverse  to  the  donor.  Powell  v.  Powell,  1  Dev.  & 
B.  Eq.  379;  Jones  v.  Gordon,  2  Jones,  Eq.  353. 

And  such  a  bailment  is  terminated  by  the  refusal 
of  the  donee  to  surrender  the  slave  on  a  demand  of 
the  donor  with  a  claim  of  title  made  known  to  the 
donor,  and  the  donee's  possession  in  that  event  im- 
mediately became  adverse.  Martin  v.  Harbin,  2 
Dev.  &  B.  L.  504. 

So,  possession  of  a  slave  under  a  bequest  from  one 
to  whom  it  had  been  given  by  parol  is  adverse  to 
the  donor,  and  if  continued  for  three  years  consti- 
tutes a  title.  Woods  v.  Woods,  2  Jones,  Eq.  420; 
Richardson  v.  Pridgen,  8  Ired.  Eq.  153. 

The  doctrine  that  the  donee  of  a  slave  under  a 
parol  gift  is  the  bailee  of  the  donor,  and  that  while 
this  relation  continues  the  statute  of  limitations 
cannot  run  in  favor  of  the  bailee  because  his  pos- 
session cannot  be  considered  as  adverse  to  the  title 
of  the  donor,  is  said,  in  Hall  v.  Dickey,  32  Miss.  208, 
to  be  laid  down  by  the  North  Carolina  supreme 
court,  and  is  applied  to  the  case  of  a  gift  made  in 
North  Carolina. 

But  It  is  said  to  be  equally  well  settled  by  that 
court  that  the  donee  may  at  any  time  put  an  end  to 
the  bailment  and  make  his  possession  adverse,  and 
it  is  therefore  held  that  the  moment  the  donor's 
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title  is  denied  or  acts  done  by  the  donee  which  pre- 
suppose a  title  in  himself  the  statute  will  commence 
running,  and  such  is  held  to  be  the  effect  of  an  ex- 
change of  the  slave  made  by  the  donee  on  the 
ground  that  it  is  an  unequivocal  assertion  of  title 
in  himself,  and  the  fact  that  the  donor  remained  ig- 
norant of  the  transaction  is  held  to  be  immaterial. 
Hall  V.  Dickey,  supra. 

On  the  question  of  the  right  to  a  slave,  which  was- 
claimed  by  one  party  under  a  gift  by  the  owner  to 
his  grandson,  and  by  the  other  party  under  a  prior 
gift  to  his  daughter,  the  mother  of  the  later  donee, 
an  instruction  that  if  the  Jury  should  believe  that 
the  donor  gave  the  slave  to  his  daughter  more  than 
five  years  before  the  gift  to  her  son,  and  that  dur- 
ing that  time  the  donor  held  the  slave  in  bis  own 
possession,  claiming  it  as  his  own  and  exercteing- 
acts  of  ownership  over  it,  such  possession  vacated 
the  first  gift,  was  held  erroneous  on  the  ground 
that  the  instruction  did  not  necessarily  import 
either  that  the  daughter  never  was  In  possession  of 
the  slave  within  five  years  after  the  gift  or  that  the 
donor  remained  in  possession  notwithstanding  such 
gift,  in  the  language  of  the  4l8t  section  of  the  Ken- 
tucky act  of  1798  (2  Dig.  1158-59),  or  that  he  continued 
five  years  in  the  uninterrupted  adverse  possession 
of  the  slave.    Daniel  v.  Daniel,  1  Dana,  S38. 

This  note  has  been  confined  strictly  to  cases  of 
possession  under  parol  gift  without  including  kin- 
dred cases  of  possession  under  parol,  purchase. 
The  result  of  careful  comparison  of  the  authorities 
shows  that  they  are  well  nigh  unanimous  in  sup- 
port of  the  doctrine  of  the  main  oase  of  Schaper 
V.  Hauser.  B.  a1  R. 
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the  actual,  exclusive,  and  adverse  possession  of 
the  estate,  more  than  twenty  j^ears.by  which  the 
owner,  and  all  persons  claiming  under  him, 
were  barred  of  their  entry  and  right  of  action." 
Sumner  v.  Stevens,  6  Met.  887.  For  cases  in- 
volving the  doctrine  of  adverse  possession,  see 
Bower  v.  Earl,  18  Mich.  367;  Cdmpau  v.  Laff- 
erty,  50  Mich.  114;  ToU  v.  Wright,  87  Mich. 
98;  Murray  Y.  Hudson,  66  Mich.  670;  Whitaker 
V.  Erie  Shooting  Club,  102  Mich.  454. 

It  is  the  claim  of  plaintiff  that,  as  she  de- 
rived title  through  the  foreclosure  of  the 
Palmer  mortgage,  her  right  of  action  is  saved 
to  her  by  §  8506,  How.  Anno.  Stat.,  which 
provides  that  a  purchaser  at  a  foreclosure  sale 
shall  be  vested  with  "all  the  right,  title,  and 
interest  which  the  mortgagor  had  at  the  time 
of  the  execution  of  the  mortgage,  or  at  any 
time  thereafter."  It  is  her  claim  that,  at  the 
time  the  mortgage  was  made,  the  mortgagor 
had  the  legal  title  to  the  land,  and  that  the  stat- 
ute of  limitations  would  not  run  against  the 
mortgagee  until  the  mortgagee  had  a  right  of 
action  against  the  one  in  possession  of  the  land, 
and  that  this  would  not  accrue  until  the  mort- 
gage had  been  foreclosed,  and  tJhe  equity  of 
redemption  had  expired.  It  becomes  necessary 
to  inquire  what  right,  title,  and  interest  Ber- 
nard Stroh  had  in  the  land  when  he  made  the 


Palmer  mortgage.  Under  the  finding  of  the 
facts  by  the  jury,  it  is  evident  the  defendant 
went  into  possession  of  the  land  in  1870,  un- 
der a  parol  gift,  and,  claiming  to  be  the  owner, 
was  holding  adversely  to  Bernard  Stroh.  The 
latter  had  the  legal  title,  and  the  right  to  as- 
sert it  against  the  defendant  Hauser,  either  by 
entry  or  by  bringing  action  withiu  fifteen  years 
from  the  commencement  of  adverse  possession 
by  Hauser.  If  he  failed  to  take  action  before 
the  time  limited  by  the  statute  expired,  he  lost 
his  ri^ht  of  entry,  and  Hauser  acquired  the 
le^al  title  to  the  land.  This  was  not  done  by 
him  or  any  persons  claiming  under  him. 

We  cannot  subscribe  to  the  contention  that 
a  mortgagee  can  assert  a  right  against  one  in 
possession  of  land  holding  adversely  that  could 
not  be  asserted  by  the  mortgagor  if  the  mort- 
gage had  not  been  made.  To  do  so  would  be 
to  bold  that  the  owner  of  the  legal  title  could 
at  any  time  suspend  the  running  of  the  statute 
of  limitations  by  simply  executing  a  mort- 
gage payable  at  some  time  in  the  future.  The 
other  assignments  of  error  have  been  consid- 
ered, but  it  will  not  be  necessary  to  discusa 
them  here. 

Judgment  is  affirmed. 

The  other  Justices  concur. 
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ited, Appt., 

V, 

Henry  CARSTENS,  Respt. 
(16  Wash.  105.) 

1.  The  rlg^ht  of  an  alien  corporation 
to  acquire  land  ^'under  mortgrage'^  as  per- 
mitted by  an  exception  to  the  prohibition  of 
Const,  art.  2,  S  33,  ag-ainst  the  acquisition  of  real 
estate  by  aliens,  includes  the  acquisition  by  a 
direct  deed  from  the  mortgagor  of  the  land  in 
satisfaction  of  the  mortgage  debt,  if  this  was 
done  in  good  faith  and  the  original  purpose  of 
taking  the  mortgage  was  not  to  acquire  title  to 
the  land. 

2.  A  deed  of  land  by  an  alien  corpora- 
tion may  convey  an  indefeasible  title 
notwithstanding  bad  faith  of  the  corporation  in 
acquiring  the  land  in  evasion  of  a  constitutional 
prohibition,  if  the  state  has  not  undertaken  to 
have  the  conveyance  set  aside  or  adjudged  in- 
valid. 

{Dunbar^  J.,  dissents,) 

(December  11,  1808.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tlie  Superior  Court  for  King  County  re- 
fusing to  enforce  a  contract  to  purchase  real 
estate.     Reversed. 


Note.— As  to  the  escheat  of  the  property  of  an 
alien  corporation,  see  American  Mortg.  Co.  v.  Ten- 
nille  (Ga.)  12  L.  K.  A.  5&9^  with  note  on  the  general 
question  of  escheat. 
85  L.  R.  A. 


The  facts  are  stated  in  the  opinion. 

Messrs.  Hastings  A  Stedman  and 
Crowley  &  Grosscnp,  for  appellant: 

The  conveyance  by  Livingstone  to  the  plain- 
tiff gave  to  plaintiff  a  defeasible  title.  This  ia 
title  subject  to  be  devested  by  a  suit  at  the  in- 
stance of  the  state  and  in  no  other  manner.  I^o 
other  person  can  raise  the  objection. 

Phillips  V.  Moore,  100  U.  S,  20*-212,  25  L.  ed. 
603,  604;  Cross  v.  DelValle,  68  U.  S.  1  Wall. 
5-13,  17  L.  ed.  515-518;  Manuel  v.  Wiilff,  152 
U.  S.  505.  38  L.  ed.  532;  1  Devlin,  Deeds, 
^§  124,  125;  Carlow  v.  Aultman,  28  Neb.  672; 
Amencan  Mortg.  Co.  v.  Tennille,  87  Ga.  28,  12 
L.  R.  A.  529;  Williams  v.  Bennett,  1  Tex.  Civ. 
App.  408;  Murfree.  Foreign  Corp.  g  353. 

The  plaintiff  in  the  action  below  acquired  a 
title  good  until  office  found,  or  until  m  a  suit 
or  proceeding  on  behalf  of  the  state  the  title 
was  forfeited  to  the  state.  Before  such  a  pro- 
ceeding on  the  part  of  the  state,  plaintiff  had 
an  absolute  right  to  convey  the  property  in 
question,and  a  conveyance  by  it  would  pass 
title  to  the  grantee  free  from  any  claim  on  the 
part  of  the  state  or  anyone  else. 

Devlin,  Deeds,  §  181;  6Thomp.  Corp.  ^7918? 

uigley  v.  Birdseye,  1 1  Mont.  439;  Farifax  v. 
^UnUr,  11  U.  S.  7  Cranch,  603-617,  3  L.  ed. 
453-457:  Sheaffe  v.  O^Neil,  1  Mass.  256;  Ameri- 
can Mortg.  Co.  v.  TenniUe,  supra. 

Even  without  the  exception  in  the  constitu- 
tional provision  the  taking  of  a  mortgage, 
the  same  being  a  mere  loan  by  a  foreign  com- 
pany, would  not  be  a  violation  of  the  consti- 
tutional prohibition,  and  a  suit  could  be  main- 
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tained  to  eo force  it.  If  a  suit  could  be 
maintained  to  enforce  such  mortgage,  there  is 
DO  reason  why, upon  a  settlement,  a  conveyance 
could  not  be  accepted  in  satisfaction  of  such 
Indebtedness  so  incurred. 

Murfree,  Foreign  Corp.  §  859;  Hughes  v. 
MwardSy  22  U.  8.  9  Wheat.  489,  6  L.  ed.  142. 

Mr,  Josiah  Collins,  for  respondent: 

Where  a  statute  makes  no  exceptions  the 
courts  can  make  none,  and  where  a  statute  does 
make  an  exception  it  must  be  construed  strictly. 

Endlich,  Interpretation  of  Statutes,  §  17. 

Under  the  absolute  prohibition  of  our  statute 
a  conveyance  to  an  alien  would  be  nothing 
more  than  a  blank  piece  of  paper.  It  is  not 
voidable,  it  is  void. 

Com,,  AUy.  Gen,,Y.  NewTork,  L,  E.  cfeTT.  R, 
Co,  114  Pa.  340. 

A  defeasible  title  always  remains  so,  and  no 
subsequent  conveyance  will  validate  it  or  bar 
the  right  of  escheat  to  the  state. 

Leazure  v.  Hillegaa,  7  Serg.  &  R.  818;  Qoun- 
die  V.  Sorthampton  Water  Co,  7  Pa.  233;  Run- 
yan  v.  CosUr.  39  U.  8.  14  Pet.  122,  10  L.  ed. 
882;  American  cfe  F.  Christian  Union  v.  Tount, 
101  U.  8.  354. 25  L.  ed.  889. 

It  is  the  policy  of  the  state  of  Washington, 
as  directly  enunciated  in  its  Constitution,  not 
to  allow  aliens  to  acquire  lands  b^  purchase  in 
this  commonwealth,  and  that  it  is  the  legisla- 
tive and  not  the  judical  power  in  any  state 
which  must  control  and  give  shape  to  its  public 
policy,  which  policy  is  determined  by  refer- 
ence to  its  general  legislation,  its  prohibitory 
or  enabling  acts  on  a  given  subject,  and  on  this 
subject  it  is  prohibitory. 

8ee  Carroll  v.  Ekist  St,  Louis,  67  111.  568,  16 
Am.  Rep.  682;  also  Starkweather  v.  American 
Bible  Soc.  72  III.  50,  22  Am.  Rep.  183;  United 
States  Trust  Co,  v.  Lee,  78  111.  142. 

Scott,  J.,  delivered  the  opinion  of  the 
court: 

This  case  presents  the  question  of  the  power 
and  right  of  an  alien  corporation  to  acquire 
and  hold  real  estate  within  the  state  of  Wash- 
ington. The  plaintiff  loaned  a  sum  of  money 
to  one  Mcintosh,  and  took  a  mortgage  to  secure 
the  payment  thereof  on  certain  lands,  and 
Mcintosh  bein^  unable  to  pay  the  same,  said 
parties  entered  into  an  agreement  whereby  he 
executed  a  deed  of  the  lands  to  one  Living- 
stone, as  trustee  for  the  plaintiff,  and  Living- 
stone subsequently  ^deeded  to  the  plaintiff. 
Thereafter,  the  plaintiff  and  the  defendant, 
Carstens,  entered  into  an  agreement  whereby 
the  plaintiff  agreed  to  convey,  by  good  and 
sufficient  deed,  to  the  defendant,  the  lands  in 
question,  and  the  defendant  agreed  to  pay  the 
plaintiff  therefor  a  sum  of  money  specified. 
It  was  further  provided  that,  in  case  the  de- 
fendant should  fail  to  accept  said  deed  and 
pay  for  the  lands,  the  plaintiff  should  have 
the  option  to  proceed  to  enforce  the  agree- 
ment and  recover  the  purchase  price  of 
land  from  the  defendant.  A  tender  of  the 
deed  in  pursuance  of  said  agreement  was 
pleaded,  and  the  refusal  of  the  defendant  to 
accept  and  pay  for  the  same,  and  that  the 
plaintiff  exercised  its  option  and  elected  to 
bring  suit  against  the  defendant  for  the  pur- 
chase price.  The  answer  admitted  the  making 
of  the  agreement  and  the  promise  to  pay  on 
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the  part  of  the  defendant,  and  a  tender  of  a 
deed  sufficient  in  form  as  alleged;  and  for  a 
further  defense  the  defendant  set  up  the  fact 
that  the  plaintiff  was  a  foreign  corporatioo. 
the  execution  of  the  mortgage  from  Mclotosh 
to  the  plaintiff,  and  the  making  of  the  deed 
by  Mcintosh  to  the  plaintiff,  as  aforesaid,  in 
satisfaction  of  the  mortga^;  but  alleged  that 
the  plaintiff  acquired  no  title  by  virtue  of  such 
deed,  and  for  that  reason  that'  the  defendant 
refused  to  accept  it  or  pay  the  purchase  price. 
Plaintiff  filed  a  demurrer  to  the  affirmative  de- 
fense, which  was  overruled,  and  declining  to 
plead  further,  the  court  rendered  a  judgment 
upon  the  pleadings  in  favor  of  the  defendant; 
whereupon  this  appeal  was  taken. 

The  constitutional  prohibition  against  the 
acquisition  of  real  estate  by  alien  corpora- 
tions is  to  be  found  in  article  2,  §  33,  of  the 
Constitution,  and  is  as  follows:  *'  The  own- 
ership of  lands  by  aliens,  other  than  those 
who  m  good  faith  have  declared  their  inten- 
tion to  become  citizens  of  the  United  Stat», 
is  prohibited  in  this  state,  except  where  ac- 
quired by  inheritance,  under  mortgage  or  in 
good  faith  in  the  ordinary  course  of  justice  in 
the  collection  of  debts,  and  all  conveyances  of 
lands  hereafter  made  to  any  alien  directly,  or 
in  trust  for  such  alien,  shall  be  void;  provided 
that  the  provisions  of  this  section  shall  not 
apply  to  lands  containing  valuable  deposits  of 
minerals,  metals,  iron,  coal,  or  fire-clay,  and 
the  necessary  land  for  mills  and  machinery  to 
be  used  in  the  development  thereof  and  the 
man uf  acture  of  the  products  therefrom.  Every 
corporation,  the  majority  of  the  capital  stock 
of  which  is  owned  by  aliens,  shall  be  con- 
sidered an  alien  for  the  purpose  of  this  pro- 
hibition." On  March  28,  1890,  the  legislature 
enacted  a  law  for  the  purpose  of  enforcing 
this  provision  substantially  following  its 
language.  Gen.  Stat.  §  1524.  The  plaintiff 
contends  that  this  land  was  acquired  within 
the  exception  contained  in  the  constitutional 
provision;  that  is,  that  the  title  was  acquired 
under  mortgage,  or  in  good  faith  in  the  ordi- 
nary course  of  justice  in  the  collection  of  a 
debt.  It  is  conceded  that  Mcintosh  was  the 
owner  of  the  lands  in  fee  simple,  and  that  the 
deeds  were  all  sufficient  in  form  to  convey 
the  title.  It  is  plain  that  the  purpose  of  the 
prohibition  is  to  prevent  the  acquisition  of 
lands  in  large  quantities  by  alien  and  non- 
resident owners.  It  is  apparent  by  the  ex- 
ception referred  to  that  it  was  not  intended 
that  the  provision  should  be  construed  so  as 
to  prevent  the  loaning  of  money  by  aliens 
upon  real  estate  security  within  this  state;  but 
it  was  contemplated  that  such  loans  should  be 
permitted  and  protected,  of  course  with  the 
limitation  that  such  transactions  must  be  bona 
fide.  In  this  case  there  is  no  claim  of  any 
bad  faith,  but  the  question  is  whether  in  the 
case  of  an  actual  loan  made,  an  alien  can  take 
a  direct  deed  from  the  mortgagor  of  the  land 
in  satisfaction  of  the  mortgage  debt,  or 
whether  he  must  proceed  to  acquire  title  by  a 
foreclosure  in  the  courts.  It  will  readilv  be 
seen  that  an  agreement  such  as  was  here  entered 
into  between  Mcintosh  and  the  plaintiff  would 
usually  tend  to  the  advantage  of  both  parties. 
The  costs  of  the  foreclosure  suit  would  be 
avoided,  and  as  well  the    liability  to  a  defi- 
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ciency  judgment  upon  the  part  of  the  mortga- 
gor. It  would  seem  that  there  could  be  but  two 
objections  urged  against  it  as  tending  to  defeat 
the  purpose  of  the  provision.  One  is  that, 
in  case  of  a  foreclosure  in  the  courts,  the  mort- 
gagor would  have  a  right  to  redeem  the  prem- 
ises. But  this  is  a  personal  right,  which  he 
might  or  mi^htnot  exercise,  at  his  option.  We 
presume  it  will  be  conceded  that  he  could  waive 
the  right  to  redeem  after  a  judgment  of  foreclo- 
sure, and  we  see  no  reason  why  he  should  not  be 
permitted  to  waive  this  right  at  any  lime,  if 
he  should  deem  it  to  his  advantage,  in  order 
to  avoid  costs  and  a  liability  for  a  deficiency. 
The  other  objection  is  that,  in  case  of  a  fore- 
closure and  public  sale  thereunder,  other  par- 
ties would  be  entitled  to  bid  for  the  lands,  and 
the  result  might  be,  in  consequence  of  this, 
that  the  alien  plaintiff  would  not  become  the 
purchaser.  The  respondent  contends  that  if  a 
proceeding  like  this  can  be  sustained,  it  would 
be  an  easy  matter  for  an  alien  desiring  to  ob- 
tain a  tract  of  land  in  this  stttte  lo  go 
through  the  form  of  making  a  loan  thereon, 
and  immediately  thereafter  take  a  deed  in 
satisfaction  of  the  mortgage,  and  tbus  avoid 
the  prohibition.  But  we  are  unable  to  see 
why,  in  case  of  a  fraudulent  arrangement 
between  the  mortgagor  and  the  mortgagee, 
:such  a  proceeding  could  not  as  well  be  car- 
ried out  through  the  form  of  a  foreclosure. 
The  loan  could  be  made  in  eo  large  an 
amount,  and  so  great  a  price  bid  for  the 
lands  upon  the  foreclosure  sale  thereunder, 
as  to  prevent  other  parties  from  becoming  pur- 
chasers, and  it  would  seem  that  the  provision 
could  be  as  readily  violated  in  the  one  case  as 
in  the  other.  Alien  corporations  are  not  pre- 
vented from  acquiring  and  holding  lands  in 
this  state  in  all  cases,  and  the  objections  urged 
against  this  transaction  are  substantially  only 
to  the  form  of  acquiring  title  to  lands  upon 
which  mortgage  security  has  been  taken.  It 
is  evident  that  the  clause  "and  all  conveyances 
of  lands  hereafter  made  to  any  alien  directly 
or  in  tru.st  for  such  alien  shall  be  void"  is  lim- 
ited by  the  other  provisions  contained  in  the 
section,  and  ihat  it  was  not  intended  to  prevent 
an  alien  from  holding  land  under  any  circum- 
stances. It  simply  goes  to  the  means  or  pur- 
pose of  the  alien  in  acquiring  title.  In  other 
words,  in  cases  like  this,  the  original  purpose 
must  not  have  been  to  acquire  title  to  the  lands 
under  the  transaction  or  guise  of  a  mortgage 
loan,  but  must  have  been  in  good  faith  to  make 
the  loan  as  a  loan,  and  the  mortgage  taken  as 
an  incident  merely  to  secure  its  payment,  and 
the  land  acquired  in  good  faith  thereunder. 
It  is  apparent  that  the  form  of  the  conveyance 
is  of  little  or  no  consequence,  unless  it  should 
tend  to  defeat  the  purpose  of  the  provision. 
In  Devlin,  Deeds,  §  131,  it  is  said:  **It  is  not 
the  object  of  the  slate  to  add  to  its  revenue  by 
the  confiscation  of  property,  but  to  protect  it- 
self from  the  danger  of  allowing  persons  who 
owe  it  no  allegiance  to  own  land  within  its 
boundaries,  and  perhap»  use  the  profits  derived 
from  the  land  in  acts  of  hostility  to  the  state. 
For  this  reason  is  it  that  the  land  may  be  for- 
feited to  the  state." 

It  is  further  contended  by  the  plaintiff  that 
its  title  so  taken  would  be  only  a  defeasible 
•one  at  least,  and  that  it  could  only  be  attacked 
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by  a  direct  proceeding  on  the  part  of  the  state, 
and  that  a  deed  of  the  land  by  the  plaintiff  to 
a  party  entitled  to  bold  it,  before  the  state 
should  undertake  to  have  the  convevance  to  it 
set  aside,  would  transfer  a  good  title;  and  we 
are  of  the  opinion  that  this  position  is  well 
taken,  for  the  objection  would  then  be  obviated; 
and,  conceding  this  to  be  true,  the  deed  ten- 
dered by  the  plaintiff  to  the  defendant  would 
have  passed  to  the  defendant  an  indefeasible 
title.  There  are  a  number  of  authorities,  to 
which  our  attention  has  been  called,  upon  pro- 
visions very  similar  to  the  one  here  in  question, 
and  the  tendency  of  the  decisions  elsewhere, 
although  under  somewhat  different  provisions, 
but  all  for  a  like  purpose,  is  to  strongly  sus- 
tain the  plaintiff  here.  6  Thomp.  Corp. 
§  7918;  PhUlipa  v.  Moore,  100  U.  8.  208.  25  L. 
ed.  608;  Gross  v.  Del  Voile,  69  U.  S.  1  Wall. 
5,  17  L.  ed.  615;  Carlow  v.  Aultman,  28  Neb. 
672:  American  Mortg.  Co.  v.  Tennille,  87  Ga. 
28,  12  L.  R.  A.  529;  WiUiams  v.  Bennett,  1 
Tex.  Civ.  App.  498.  In  Murfree,  Foreign 
Corp.  §  853,  it  is  said  that,  if  a  foreign  com- 
panv  has  power  to  hold  real  estate  at  all,  a 
deed  to  it  in  violation  of  the  le^^al  law  will  pass 
a  title  good  against  all  the  world  except  the 
state.  As  an  alien  may  acquire  and  hold  lands 
in  this  state  in  the  instances  specified,  and,  in 
case  of  mineral  lands,  etc.,  under  the  last  part 
of  the  provision,  may  clearly  obtain  title  thereto 
by  direct  purchase,  the  mere  form  of  the  con- 
veyance can  prove  nothing;  and  the  real  ques- 
tion in  each  case  must  be  whether  the  land  was 
obtained  in  good  faith  or  by  fraud,  in  viola- 
tion of  the  provisions,  and  this  should  only  be 
determined  by  a  proceeding  upon  the  part  of 
the  state.  Before  such  a  determination,  the 
presumption  would  be  that  the  parties  had 
kept  within  the  law,  rather  than  that  they  had 
violated  it,  and  prima  facie  the  deed  would  be 
good.  The  clause  in  the  provision,  ''in  the 
ordinary  course  of  justice  in  the  collection  of 
debts,"  should  not  be  held  to  require  a  pro- 
ceeding in  court  in  the  case  of  a  mortgage  debt. 
The  language  used  does  not  require  it  neces- 
sarily, and  such  a  construction  would  go  to 
the  form  rather  than  the  substance  of  the  trans- 
action. It  would  afford  little  or  no  protection 
against  an  attempted  fraudulent  acquisition. 
While  it  is  true  that  a  foreclosure  might  result 
in  a  sale  to  a  resident,  it  is  a  well  known  fact 
that  the  usual  result  is  a  sale  to  the  mortgagee. 
There  is  no  attempt  or  desire  upon  the  part  of 
the  mortgagee  to  retain  these  lands.  On  the 
contrary,  it  is  attempting  to  dispose  of  them, 
and  it  is  evident  that  the  whole  transaction  has 
been  conceived  and  carried  on  in  the  utmost 
good  faith  to  collect  ita  debt;  and,  while  a  di- 
rect provision  of  the  Constitution  as  to  the 
form  of  the  conveyance  even  could  not  be  dis- 
regarded, there  is  none  in  the  way  here,  and  it 
will  be  time  enough  to  inquire  into  the  validity 
of  such  transactions  when  fraud  is  charged  and 
the  desired  protection  invoked  by  a  proceeding 
upon  the  part  of  the  state.  It  is  not  an  un- 
usual proceeding  for  a  mortgagor  to  convey 
lands  directly  to  a  mortgagee  in  satisfaction  of 
a  mortgage  debt;  and,  where  the  parties  agree 
upon  such  a  course,  it  would  seem  as  though 
it  should  be  favored  in  a  case  like  this,  rather 
than  discriminated  against.  The  only  just  and 
effectual  enforcement  of  the  constitutional  in- 
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hibilion  caD  be  by  a  proceeding  upon  the  part 
of  tbe  state  to  have  the  transaction  adjudged 
fraudulent  and  invalid,  and  actual  fraud' of 
course  could  always  be  inquired  into.  It  would 
be  idle  to  assume  that  the  state  has  not  ample 
power  to  protect  itself  in  such  matters,  and  it 
might  be  just  as  necessary  and  desirable  to 
resort  to  such  a  proceeding  where  title  was 
acquired  through  the  form  of  a  mortgage  fore- 
closure as  in  ca^e  of  a  direct  deed  by  the  mort- 
gagor to  the  mortgagee. 

We  are  of  the  opinion  that  the  judgment  of 
the  court  overruling  the  demurrer  was  wrong ^ 
and  it  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this 
opinion. 

Hoyt,  Ch.  J.,  and  Gordon,  J.,  concur. 
Anders,  J.,  concurs  in  the  result. 

Dunbar,  J.,  dissenting: 

The  language  of  the  Constitution  is  plain 
and  unequivocal,  and  in  my  judgment  is  not 
susceptible  of  construction,  and  the  rights  of 
aliens  ought  not  to  be  enlarged  by  the  courts. 
Under  the  Constitution  there  is  only  one  way 
for  them  to  obtain  title  to  land,  so  far  as  ob- 
taining it  under  mortgage  is  concerned.  This 
land  was  not  acquired  under  mortgage.  It 
was  acquired  by  private  contract  of  sale, — sim- 


ply that  and  nothing  more.  Neither  wasit 
aCQuired  in  the  ordinary  course  of  justice  in  the 
collection  of  debts,  or  any  course  of  justice  at 
all.  If  sold  under  foreclosure,  some  citizen 
might  have  bought  in  the  land.  The  majority 
opinion  seeks  to  overcome  this  objection  by  as- 
serting that  it  is  a  well-known  fact  that"  the 
usual  result  is  a  sale  to  the  mortgagee.  I  do 
not  think  we  ought  to  concern  ourselves  aboat 
who  the  purchaser  usually  is.  If  the  mortgage 
were  foreclosed,  the  citizen  would  at  least  be 
placed  upon  an  equal  footing  with  the  alien  in 
obtaining  title  to  the  land  which  the  alien  is 
resorting'to  to  collect  his  debt  "in  the  ordinary 
course  of  justice."  The  object  of  the  Consti- 
tution evidently  was  to  prevent  the  acquisition 
of  lands  by  aliens  as  a  matter  of  public  policy, 
and  to  prevent  them  from  acquiring  lands  ex- 
cepting when  it  was  actually  necessary  for  the 
collection  of  their  debts.  That  necessity  can- 
not be  ascertained  until  the  lands  mortgaged 
are  offered  for  sale  in  due  course  of  law.  In 
spite  of  all  argument  to  the  contrary,  iris  plain 
to  my  mind  that  the  construction  placed  upon 
the  Constitution  by  the  majority  factliutes  and 
encourages  aliens  in  the  evasion  of  the  Consti- 
tution, and  destroys  the  safeguards  placed 
around  such  transactions  by  the  fundamental 
law  of  the  state.  The  judgment  should  be 
affirmed. 
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STATE  of  West  Virginia 

V. 

Elgie  MYERS,  Pljf.  in  Err. 

(42  W.  Va.  82S.) 

^Chapter  8  of  the  Acts  of  1891,  provid- 
ing that  fk*om  and  (after  its  passage  it 
shall  be  unlavrf^for  any  manufacturer  or 
vendor  of  Toleo margarine,  artificial  or  adulter- 
ated butter,  to  manufacture  or  offer  lor  sale 
within  the  limits  of  this  state  any  oleomargarine, 
artificial  or  adulterated  butter,  whether  the  same 
be  manufactured  within  or  without  this  state, 
unless  the  same  shall  be  colored  pmk,  and  pre- 
scribing a  penalty  for  the  violation  of  the  same, 
—HekU  to  be  not  unconstitutional. 

(December  16, 1896.) 

ERROR  to  the  Circuit  Court  for  Ohio  County 
to  review  a  judgment  convicting  defendant 
of  selling  adulterated  butter.     Affirmed. 
The  facts  are  stated  in  the  opioion. 
jMr,  W.  W.  Arnett  for  plaintiff  in  error. 
Messrs.  T.  S.  Riley,  Attorney  General,  and 
White  A  Allen  for  defendant  in  error. 

♦  Headnote  by  English,  J. 


English,  J.,  delivered  the  opinion  of  the 

court: 

On  the  5th  day  of  September,  1891,  Elgie 
Myers  was  arrested  on  a  warrant  of  a  justice  of 
the  peace  of  Ohio  county  charging  him  with 
being  a  vendor  of  oleomargarine,  artificial  or 
adulterated  butter,  and  that  he  did,  on  the  5th 
day  of  September,  1891,  in  said  county',  offer 
for  sale,  within  the  limits  of  this  state,  oleomar- 
garine, artificial  or  adulterated  butter,  without 
the  same  being  colored  pink.  On  the  7th  day 
of  October,  1891,  a  judgment  was  rendered  by 
said  justice  assessing  a  tine  of  $20  against  said 
Myers,  and  taxing  the  cost-s  against  him  at 
$12.70.  From  this  judgment  an  appeal  was 
taken  to  the  circuit  court  of  said  county,  which 
appeal  was  heard  on  the  21st  of  January,  1893, 
by  the  court  in  lieu  of  a  jury,  and  the  defend- 
ant, Elgie  Myers,  was  found  guilty  as  in  said 
warrant  was  charged,  and  tbe  judgment  of 
said  justice  was  atiirmcd,  and  judgment  ren- 
dered for  the  sum  of  $20,  assessed  as  aforesaid, 
and  for  the  costs  of  the  appeal  in  the  circuit 
court  as  well  as  for  the  costs  that  accrued  be- 
fore the  justice.  On  the  21st  day  of  January, 
1893,  the  defendant  moved  the  court  to  it 
aside  its  finding  and  the  judgment  rendered 
therein,  and  grant  hii&  a  new  trial,  which  mo- 


NOTE.— For  regrulation  of  the  sale  of  oleomar- 1  D.Minn.)  10  L.  R.  A.  830;  Com.  v.  Huntley  (Mass.)  15 
marine,  see  State  v.  Marshall  (N.  H.)  1  L.  R.  A.  51.    L.  R.  A.  839;  Com.  v.  Paul  (Pa.)30  L.  R.  A.  306;  Com., 
and  note:  Com.,  AUesrheny  County,  v.  Miller  (Pa.)  6  j  Philadelphia  County,  v.  Schollenberjrer  (Pa.)  SL- 
L.  R.  A.  63P,  and  note:  Com.,  Allegheny  County,  v.  i  R.  A.  155. 
Weiss  (Pa.)  11 L.  R.  A.  530,  and  note:  Re  Gooch  (C.  C-  I 
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by  the  court  and  the  de- 
Tbe    facts  agreed   were: 


tion  was  overruled  b; 
feudant   excepted. 

**That  the  defendant  was  a  vendor^bf  oleomar- 
garine, and  that  about  September,  1892,  he  re- 
ceived from  Chicago,  Illinois,  certain  packages 
containing  oleomargarine;  that  he  broke  these 
packages,  offered  for  sale  and  sold  in  small 
quantities  in  the  markets  of  the  city  of  Wheel- 
ing. Ohio  county.  West  Virginia,  the  oleomar- 
garine therein  contained:  and  that  no  portion 
thereof  was  colored  pink."  It  is  claimed  on 
the  part  of  the  plaintiff  that  the  court  erred  in 
finding  him  guilty,  and  rendering  judgment 
against  him,  upon  the  facts  agreed,  because 
the  lejdslature  exceeded  its  constitutional 
power  in  enacting  the  statute  which  requires 
that  oleomargarine  shall  not  be  sold,  etc.,  un- 
til or  unless  the  said  oleomargarine  should 
have  been  colored  pink;  and  that  said  statute 
is  unconstitutional,  null,  and  void,  because  the 
legislature  has  no  police  or  other  power  to 
enact  said  statute.  Sections  1,  2,  and  8  of 
chapter  8  of  the  Acts  of  1891,  the  constitu- 
tionality of  which  is  brought  in  question, 
read  as  follows: 

''Sec.  1.  That  from  and  after  the  passage  of 
this  act,  it  shall  be  unlawful  for  any  manu- 
facturer or  vendor  of  oleomargarine,  artificial 
or  adulterated  butter,  to  manufacture  or  offer 
for  sale  within  the  limits  of  this  state  any  oleo- 
margarine, artificial  or  adulterated  butter, 
whether  the  same  be  manufactured  within  or 
without  the  state,  unless  the  same  shall  be  col- 
ored pink. 

"Sec.  2.  Any  person  violating  an^  provision 
of  this  act  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  be  fined  not  less 
than  twenty  nor  more  than  one  hundred  dollars 
for  each  offense. 

"Sec.  8.  Any  penalty  arising  under  this  act 
may  be  enforced  by  any  magistrate  within  the 
county  in  which  the  offense  occurs." 

Now,  the  evident  intention  of  this  statute  Is 
to  protect  the  citizens  of  the  state  and  the  pub- 
lic generally  from  imposition  and  fraud  in  the 
m an ufac lure  and  sale  of  an  article  of  everyday 
use  and  consumption.  We  have  on  our  statute 
books  provisions  for  the  prevention  of  fraud 
in  the  sale  of  fertilizers  to  the  farmer,  requir- 
ing that  its  chemical  qualities  shall  be  tested 
before  it  is  thrown  upon  the  market;  also  as 
to  the  quality  of  petroleum,  which  is  required 
to  be  inspected,  graded,  and  measured  before 
the  same  is  transported,  with  a  view  of  ascer- 
taining its  quantity  and  grade  or  gravity  before 
it  is  allowed  to  go  into  the  markets,  with  a 
view  of  preventing  injury  from  its  ignition  or 
explosion,  and,  indeed,  it  is  difficult  to  conceive 
of  any  higher  object  or  more  imperative  duty 
which  devolves  upon  the  legislature  than  to 
guard  the  citizens  of  the  state  from  impositions 
occasioned  by  the  adulteration  of  articles  of 
food  or  other  articles  of  everyday  use.  Tiede- 
man,  in  his  valuable  work  on  Limitations  of 
Police  Power,  on  p.  207,  §  89,  under  the  cap- 
tion "Regulation  of  Sale  of  Certain  Articles 
of  Merchandise,"  says:  "The  regulations  which 
would  fall  under  this  heading  are  very  numer- 
ous, and  most  of  them  are  free  from  all  doubt 
in  respect  to  their  validity  under  our  constitu- 
tional limitations.  They  are  instituted  either 
for  the  purpose  of  preventing  injury  to  the 
public,  or  thwarting  all  attempts  of  the  vendor 
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to  defraud  the  vendee.  A  regulation,  what- 
ever may  be  its  character,  which  is  instituted 
for  the  purpose  of  preventing  injury  to  the 
public,  and  which  does  tend  to  furnish  the  de- 
sired protection,  is  clearly  constitutional. "  The 
object  of  the  manufacturer  of  oleomargarine 
is  to  produce  an  article  as  near  as  possible  in 
appearance  like  genuine  butter  of  good  qual- 
ty,  with  a  view  of  disposing  of  the  same  in  the 
market  for  the  same  price  as  butter  manufact- 
ured from  milk;  and  the  object  of  the  legisla- 
ture in  requiring  it  to  be  colored  pink,  instead 
of  vellow,  is  to  prevent  this  imposition. 
Cooley,  Const.  Lim.  8ded.  p.  186,  speaking  of 
inquiry  into  legislative  motives,  says:  "From 
what  examination  has  been  given  to  this  sub- 
ject, it  appears  that  whether  a  statute  is  consti- 
tutional or  not  is  always  a  question  of  power; 
that  is,  whether  the  legislature  in  the  particu- 
lar case,  in  respect  to  the  subject-matter  of  the 
act,  the  manner  in  which  its  object  is  to  be  ac- 
complished, and  the  mode  of.  enacting  it.  has 
kept  within  the  constitutional  limits  and  ob- 
served the  constitutional  conditions.  In  any 
case  in  which  this  question  is  answered  in 
the  affirmative,  the  courts  are  not  at  liberty  to 
inquire  into  the  proper  exercise  of  the  power. 
They  must  assume  that  legislative  discretion 
has  been  properly  exercised.  If  evidence  was 
required,  it  must  be  supposed  that  it  was  be- 
fore the  legislature  when  the  act  was  passed; 
and  if  any  special  finding  was  required  to  war- 
rant the  passage  of  the  particular  act,  it  would 
seem  that  the  passage  of  the  act  itself  might  be 
held  equivalent  to  such  finding."  The  ques- 
tion presented  by  this  record  was  before  the 
supreme  court  of  New  Hampshire  in  the  case 
of  StaU  V.  Marshall  64  N.  H.  649.  1  L.  R.  A. 
51,  in  which  it  was  held  that  "a  statute  pro- 
hibiting the  sale  of  imitation  butter,  unless  col- 
ored pink,  has  for  its  object  the  prevention  of 
fraud  on  the  public  in  tbe  sale  of  provisions, 
and  is  therefore  within  the  purview  of  the  po- 
lice power  of  the  state."  This  question  was 
also  before  the  United  States  Supreme  Court 
in  the  case  of  Ptncell  v.  Pennsylmnia,  127  U. 
S.  678,  82  L.  ed.  258,  in  which  it  was  held 
that  "the  14th  Amendment  to  the  Consti- 
tution was  not  designed  to  interfere  with 
the  exercise  of  the  police  power  by  the 
state  for  the  protection  of  health,  the  pre- 
vention of  fraud,  and  the  preservation  of 
the  public  morals,"  and  that  "the  prohibition 
of  the  manufacture  out  of  oleaginous  sub- 
stances, or  out  of  any  compound  thereof  other 
than  that  produced  from  unadulterated  milk 
or  cream  from  unadulterated  milk,  of  an  ar- 
ticle designed  to  take  the  place  of  butter  or 
cheese  produced  from  pure  unadulterated  milk, 
or  cream  from  unadulterated  milk,  or  the  pro- 
hibition upon  the  manufacture  of  any  imitation 
or  adulterated  butter  or  cheese,  or  upon  the 
selling  or  offering*  for  sale,  or  having  in  posses- 
sion with  intent  to  sell,  the  same,  as  an  article 
of  food,  is  a  lawful  exercise  by  the  state  of  the 
power  to  protect,  by  police  regulations,  the 
public  health."  The  question  was  also  before 
the  court  of  appeals  of  New  York  in  the  case 
of  Peojple  V.  Arensberg,  105  N.  Y.  128,  59  Am. 
Rep.  488,  and  it  was  there  held  that  "the 
producers  of  butter  from  animal  fats  or  oils, 
although  the  product  may  be  wholesome,  nu- 
tritious, and  suitable  for  food,  and  so  the  man- 
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ufacture  and  sale  thereof  may  not  be  prohib- 
ited, have  DO  constitutional  right  to  resort  to  de- 
vices for  the  purpose  of  making  their  product 
resemble  dairy  butter,  and  the  legislature  has 
power  to  enact  such  laws  as  it  may  deem 
necessary  to  prevent  the  simulated  article  be- 
ing put  upon  the  market  in  such  form  or 
manner  as  to  be  calculated  to  deceive/'  In 
the  case  of  Bvtler  v.  Chambers  in  the  supreme 
court  of  Minnesota  (86  Minn.  69),  the  court,  in 
its  opinion,  on  pp.  70  and  71,  36  Minn.,  says 
upon  this  question:  "In  18B1  the  legislature 
passed  an  act  entitled  'An  Act  to  Regulate  the 
Traffic  in  Oleomargarine.'  Laws  1881,  chap. 
188.  This  act  provides  that  'any  person  who 
shall  knowingly  sell,  or  offer  for  sale,  any  ar- 
ticle or  substance  in  semblance  of  butter,  not 
the  legitimate  product  of  the  dairy,  made  ex- 
clusively of  milk  and  cream,  but  into  the  com- 
position of  which  the  oil  or  fat  of  animals,  or 
melted  butter,  or  any  oil  thereof,  enters  as  a 
substitute  for  cream,  in  tubs,  firkins,  or  other 
original  packages,  not  distinctly,  legibly,  and 
durably  branded,  .  .  .  shall  be  sruilty  of  a 
misdemeanor.'  etc.  It  cannot  be  doubted  that 
the  act  of  1881  was  a  legitimate  exercise  of 
police  power.  The  public  may  be  protects 
by  appropriate  legislation  against  imposition 
in  the  purchase  of  articles  for  consumption; 
and  if,  as  we  may  assun^e,  the  prevalent  com- 
pounds resembling  butter  in  appearance  and 
flavor,  and  put  on  the  market  as  a  substitute 
for  it,  and  generally  known  as  'oleomargar- 
ine.' 'butterine,'  etc.,  are  liable  to  deceive  and 
mislead  purchasers  and  consumers  as  to  the 
real  nature  of  the  product,  and  especially  if 
such  preparations  are  made  of  unwholesome 
ingredients,  then  we  think  there  may  be  suffi- 
cient reasons  why  the  legislature  may.  in  its 
discretion,  meet  the  evil  sought  to  be  reme- 
died by  provisions  for  the  suppression  of  the 
maoufacture  and  sale  of  such  artificial  com- 
pounds altogether."  So,  in  the  case  of  People 
V.  McGann,  84  Hun,  858,  it  was  held  that  the 
legislature  had  power,  by  virtue  of  the  police 
power  vested  in  it,  to  pass  an  act  prohibiting 
absolutely  tbe  manufacture  and  sale  as  an  ar- 
ticle of  food,  any  articles  designed  to  take  tbe 
place  of  butter  or  cheese  produced  from  pure, 
unadulterated  milk,  or  cream  of  the  same,  and 
that  such  act  was  constitutional  and  valid. 
If,  then,  the  legislature  has  the  power,  under 
the  police  power  vested  in  it,  to  prohibit  the 
manufacture  and  sale  of  oleomagarine  entirely, 
we  can  but  conclude  that  under  tbe  same 
power  it  may  place  (as  it  has  done  in  this  state) 
some  distinguishing  mark  upon  it,  to  prevent 
deception  and  imposition  in  the  sale  of  the 
same,  even  though  it  should  have  the  effect  of 
injuring  the  sale  of  the  same  in  the  markets; 
and  we  cannot  regard  the  act  in  question  in 
this  state  as  inhibited  by  any  clause  of  the 
Constitution. 

The  judgment  complained  of  must  he  affirmed, 
with  costs. 

Chi  rehearing. 
The  plaintiff  in  error,  in  his  brief  filed  upon 
tbe  rehearing  of  this  case,  seeks  to  show  That 
the  part  of  the  act  of  our  legislature  which  has 
reference  to  and  affects  importers  into  the  state 
as  to  unbroken  bulks  or  * 'original  packages" 
is  clearly  unconstitutional,  and,  if  unconstitu- 
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tional  as  to  theae,  it  is  QncoDstftntioiuU  as  to 
all  the  parties  to  whom  it  applies;  In  other 
words,  that  the  sections  of  tbe  act  are  doI  sev- 
erable; if  a  part  is  unconstitutional,  the  whole 
is  unconstitutional,  for  the  reason  that  do  one 
could  know  that  the  legislature  would  bave 
given  their  sanction  to  the  part  of  the  act 
that  affects  the  citizen  of  tbe  state  withoat  the 
clause  or  part  of  the  act  that  denouooes  the 
penalty  against  importers  of  "original  p«ck- 
ages;"  and  seeks  to  show  that  &e  case  of 
Hamley  v.  Mawichusetts,  155  U.  6.  461,  39  L. 
ed.   228,  does  not  affect   the  case.     In  that 
case,  however,  this  Question  is  exhaustively 
considered  by  Justice  Harlan,  and  the  author- 
ities fully  collated.    The  first  section  of  the 
syllabus  in  that  case  reads  as  follows:     **The 
act  of  August  2,  1886.  chap.  840  (24  Stat,  at 
L.  200),  does  not  give  authority  to  those  who 
pay  the  taxes  prescribed  by  it,  to  engage  in 
the  manufacture  or  sale  of  oleomargarine  in 
any  state  which  lawfully  forbids  such  maou> 
facture  or  sale,  or  to  disregard  any  regulations 
which  a  state  may  lawfully  prescribe  in  refer- 
ence to  that  article;  and  that  act  was  not  in- 
tended to  be,  and  is  not.  a  regulation  of  com- 
merce among  the  states;"  and  that  '*the  statute 
of  Massachusetts  of  March  10.  1891,  chap.  58, 
'to  prevent  deception  in  the  manufacture  and 
sale  of  imitation  butter,'  in  its  application  to 
the  sales  of  oleomargarine  artificially  colored 
so  as  to  cause  it  to  look  like  yellow  butter  and 
brought  into  Massachusetts,  is  jiot  in  conflict 
with   the  clause  of  the  Constitution   of   the 
United  States  investing  Congress  with  power 
to    regulate    commerce    among   the    several 
states;"  also  restraining  the  case  of  LeUy  v. 
Hardin.    185  U.  S.  100.  124,  84  L.  ed.   128, 
187,  3  Inters.  Com.  Rep.  86,  "in  its  applica- 
tion to  the  case  there  actually  presented  for  de- 
termination, and  held  not  to  justify  the  broad 
contention  that  a  state  is  powerless  to  prevent 
tbe  sale  of  articles  of  food  manufactured  in  or 
brought  from  another  state,  and  subjects  of 
traffic  or  commerce,  if  their  sale  may  cheat 
tbe  people  into  purchasing  something  they  do 
not  intend  to  buy,  and  which  is  wholly  differ- 
ent from  what  its  condition  and  appearance  im- 
port. .  .  .  The  judiciary  of  tbe  United  States 
should  not  strike  down  a  legislative  enactment 
of  a  state,  especially  if  it  has  direct  connection 
with  the  social  order,  the  health,  and  the  morals 
of  its  people,  unless  such  legislation  plainly 
and  palpably  violates  some  right  granted  o'r 
secured  by  the  national   Constitution,  or  en- 
croaches tipon  the  authority  delegated  to  the 
United  States  for  the  attainment  of  objects  of 
national  concern."    On  page  474.  155  U.  S., 
and  page  227,  89  L.  ed.,  Justice  Harlan,  in  de- 
livering the  opinion  of  the  court,  says:     '*The 
language  we  have  quoted  from  Lei^y  v.  Har- 
din must  be  restrained  in  its  application  to  the 
case  actually  presented  for  determination,  and 
does  not  justify  the  broad  contention  that  a 
state  is  powerless  to  prevent  the  sale  of  articles 
manufactured  in  or    brought    from  another 
state,  and  subjects  of  traffic  and  commerce,  if 
their  sale  may  cheat  the  people  into  purchasing 
something  they  do  not  intend  to  buy.  and  which 
is  wholly  different  from  what  its  condition  and 
appearance  import."    In  the  case  of  IHvmUy 
v.    Massachusetts,   Plumley   was  arrested  for 
selling  in  the  original  package  oleomargarine 
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maDufactured  in  niinois  and  brought  to  the 
state  of  Massachusetts  colored  so  as  to  resemble 
butter  manufactured  from  milk,  In  violation 
of  the  Massachusetts  statute.  The  attempt 
was  made  to  show  that  this  statute  was  uncon- 
stitutional, but  the  court  sustained  the  statute 
and  beid  it  to  be  constitutional.  So,  also,  in  the 
case  of  Wilkerson  v.  Rahrer  V*  Re  Rahrer"),  140 
U.  S.  545.  85  L.  ed.  672,  it  was  held  that  the 
act  of  August  8,  1890  (26  Stat,  at  L.  313.  chap. 
728),  enacting  that  "all  fermented,  distilled,  or 
other  intoxicating  liquors  or  liquids  trans- 
ported into  any  state  or  territory,  or  remaining 
therein  for  use,  consumption,  sale,  or  storage 
therein,  shall  upon  arrival  in  such  state  or  ter- 
ritory be  subject  to  the  operation  and  effect 
of  the  laws  of  such  state  or  territory  enacted 
in  the  exercise  of  its  police  powers,  to  the 
same  extent  and  in  the  same  manner  as  though 
such  liquids  or  liquors  had  been  produced  in 
such  state  or  temtory,  and  shall  not  be  ex- 
empt therefrom  by  reason  of  being  intro- 
duced therein  in  original  packages  or  other- 
wise," is  a  valid  and  constitutional  exercise  of 
the  legislative  power  conferred  upon  Congress; 
and,  after  that  act  took  effect,  such  liquors  or 
liquids  introduced  into  a  state  or  territory 
from  another  state,  whether  in  original  pack- 
ages or  otherwise,  become  subject  to  the  opera- 
tion of  such  of  its  then  existing  laws  as  had 
been  properly  enacted  in  the  exercise  of  its 
police  powers.  Having  held  in  the  opinion 
that  the  legislature  had  the  right,  under  its  po- 
lice powers,  to  require  parties  offering  for  sale 
oleomargarine  to  color  the  same  pink  in  order 
to  identify  it  and  distineuish  it  from  ordinary 
butter  and  the  above-quoted  cases  holding  that 
the  fact  that  the  same  is  offered  for  sale  in  or- 
iginal packages  does  not  prevent  it  from  being 
subject  to  the  effects  of  our  statute  requiring 
the  same  to  be  colored  pink,  which  is  a  police 
regulation,  we  see  no  cause  to  change  our  opin- 
ion expressed  in  the  original  opinion,  and  must 
therefore  hold  the  statute  to  be  constitutional, 
and  affirm  the  judgment,  with  costs. 


GOODMAN    BROTHERS    &    COMPANY, 
Plff8.  in  Evr., 
t?. 
HENRY  and  Linkous. 

(42  W.  Va.  628.) 

*1.    In  a  deed  of  trust  for  the  benefit  of  all 
creditors,  any  preference  must  be  plainly  ex 
pressed. 

2.  The  nonresidence  of  one  partner  will 
not  he  ground  for  attachment  against  tbe  firm, 
to  the  prejudice  of  social  creditors. 

8.  The  material  Ikcts  stated  in  an  affi- 
davit must  be  sucb  as  to  show  the  ground  of 
attachment  to  which  they  relate.  A  mere  state- 
ment that  a  debtor  has  conveyed  or  attempted  to 
convey  bis  property  with  intent  to  defraud  is  not 
enough.  There  must  be  facts  and  circumstances 
given  to  sustain  the  charge  of  fraud. 

4.  A  statement  of  material  facts  in  an  af . 
^Headnotes  by  Brannon,  J. 


Note.— On  the  right  to  amend  an  affidavit  for  at- 
tachment, see  a  review  of  the  authorities  In  note  to 
Heldel  v.  Benedict  (Minn.)  31  L.  H.  A.  422. 
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fldavit  for  attachment  must  be  certain  and  defi- 
nite, in  a  legal  point  of  view,  so  as  to  inform 
those  entitled  to  defend  the  attachment  what 
particular  facts  they  must  repel. 

6.  The  provision  in  9  1,  chap*  i06»  Code» 
allowing  time  to  file  supplemental  affidavit  of 
other  materia]  facts  to  show  ground  of  attach- 
ment, to  remedial,  and  should  be  liberally  con- 
strued. It  should  be  applied  with  the  same  lib- 
erality as  xhv  law  of  amendment  of  pleadings. 

6.  Can  snch  amendment  be  made  u>  the- 
prejudice  of  a  second  lien  by  deed  of  trust  or  at- 
tachment? Court  equally  divided  on  this  ques- 
tion. 

(December  2, 1806.) 

ERROR  to  the  Circuit  Court  for  Mercer 
County  to  review  a  judgnnent  in  favor  of 
defendants  in  an  attachment  proceeding  to 
subject  defendant's  property  to  the  payment 
of  plaintiff's  claim.     Ajflrm^d. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  W.  Reynolds,  for  plaintiffs  in 
error: 

The  rule  iti  Crim  v.  Harmon,  88  W.  Va. 
596,  fully  warrants  that  the  court  should  have 
permitted  a  supplemental  affidavit  to  be  filed 
after  it  had  expressed  its  opinion  that  the  origi- 
nal was  not  sufficient. 

Messrs.  Dong^lass  &  McNntt,  for  defend- 
ants in  error: 

That  one  of  the  partners  was  a  nonresident 
of  the  state  of  West  Virginia  is  not  sufficient 
ground  for  an  attachment. 

Boer's  Sons  v.  Wilkimon,  35  W.  Va.  422; 
Andrews  v.  Mundy,  86  W.  Va.  22. 

Tbe  remedy  by  attachment,  being  authorized 
alone  by  statute^and  in  derogation  ^of  the  com- 
mon law,  and,  moreover,  being  summary  in 
its  effects  and  liable  to  be  abused  and  used  op- 
pressively, its  application  will  be  carefully 
guarded  by  the  courts,  and  it  will  be  confined 
strictly  within  the  limits  prescribed  by  tbe 
statute. 

Delaplain  v.  Armstrong,  21  W.  Va.  211. 

The  language  used  in  the  affidavit  that  the 
defendant,  Moses  Henry,  has  already  sold  and 
conveyed  his  real  estate  in  Mercer  county. 
West  Virginia,  and  the  said  defendants,  Henry 
&  Linkous,  have  made  an  effort  to  sell  and 
convey  their  personal  property  in  said  county 
into  money  or  securities  with  intent  to  defraud 
their  creditors,  is  a  statement  of  material  facts. 

Capehart  v.  Dowery,  10  W.  Va.  180:  Dela- 
plain V.  Armstrong,  supra. 

Brannon,  J.,  delivered  the  opinion  of  the 
court: 

Goodman  Bros.  &  Co.  brought  an  action  in 
the  circuit  court  of  Mercer  county  against 
Henry  &  Linkous,  and  issued  an  attachment, 
which  was  levied  on  a  stock  of  store  goods; 
and,  on  the  next  day  after  the  levy,  Henry  & 
Linkous  conveyed  the  goods  by  deed  of  trust 
for  the  benefit  of  all  their  creditors.  After- 
wards Henry  &  Linkous  confessed  judgment 
in  said  action,  and  the  goods  were  sold  under 
the  court's  order,  as  perishable,  and,  while  the 
fund  from  their  sale  was  yet  in  the  sheriff's 
hands,  Meyer,  Reinhard,  &  Co.  and  several 
other  firms  filed  their  petition,  staling  them- 
selves to  be  creditors  of  Henry  &  Linkous,  en- 
titled to  participate  under  said  trust  in  the 
assets  by  it  conveyed;  alleging  that  the  afflda- 
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vlt  OD  which  the  attachment  issued  was  in- 
sutBcient,  and  the  attachment  also;  and 
praying  that  they  be  admitted  to  defend  the 
attachment,  as  provided  in  §  23,  chap.  106,  of 
the  Code,  and  that  the  affidavit  and  attachment 
be  quashed.  The  court  refused  leave  to  file 
statements  of  supplemental  facts.  They  were 
quashed,  and  Goodman  Bros.  &  Co.  sued  out 
this  writ  of  error. 

Plaintiff  says  that  its  demurrer  to  the  pe- 
tition askiDg  leave  to  defend  the  attachment 
ought  to  have  been  sustained,  and  that  the 
cr^itors  filing  it  ought  not  to  have  been  al- 
lowed to  contest  the  attachment.  They  say 
the  trustee,  not  the  creditors,  ought  to  have 
filed  the  contest,  as  he  would  make  distribu- 
tion if  the  attachment  were  quashed,  and  the 
court,  without  his  presence,  could  not  distrib- 
ute the  fund.  This  is  not  a  question  of  legal 
title,  to  call  for  the  trustee  to  file  the  petition, 
as  holding  legal  title  under  the  trust.  The 
statute  says  that  "anyone  interested"  in  the 
property  levied  upon  may  file  a  petition  stating 
"a  claim  thereto,  or  an  interest  in  or  lien  on 
the  same  under  any  other  attachment  or  other- 
wise." Surely  the  real  beneficiaries  under  a 
deed  of  trust— those  interested  more  than  the 
trustee  having  only  naked  legal  title — are  em- 
braced by  the  very  letter  and  the  spirit  and  ob- 
ject of  this  statutory  provision,  so  broad  in  its 
language.  And  the  position  contended  for 
would  make  this  a  chancery  suit  to  marshal 
and  administer,  whereas  it  only  sought  to 
quash  the  attachment,  free  the  property  from 
its  lien,  and  then  the  deed  of  trust  would 
operate  with  full  sway,  and  the  property  would 
be  disposed  of  under  it  according  to  law.  The 
court  could,  if  the  attachment  failed,  direct 
the  fund  to  go  to  the  trustee,  though  not  n 
party. 

Plaintiffs  next  say  that  these  creditors  could 
not  unite  in  one  petition.  This  is  but  a  tech- 
nical objection,  at  most,  and  this  being  an  in- 
formal statutory  proceeding,  not  a  formal 
pleading  in  a  formal  suit,  we  must  treat  it  as 
remedial,  and  not  overthrow  it  on  technical 
grounds;  but,  indeed,  I  see  no  objection  to  the 
union  of  these  creditors  in  this  attacking  peti- 
tion, because  they  all  united  in  a  common  at- 
tack on  one  ground  common  to  all,  and  all 
derived  rights  under  one  and  the  same  deed  of 
trust.  Is  it  not  preferable  they  should  unite, 
under  such  circumstances? 

Next,  the  plaintiffs  say  that  these  creditors 
are  estopped  by  the  deed  of  trust  itself  from 
contesting  the  attachment,  since,  as  they  claim 
under  it,  they  must  obey  it,  and  that  it  recog- 
nized the  attachment  lien  by  the  provision  sc- 
ouring all  creditors  "according  to  the  respec- 
tive rights  and  priorities  of  said  creditors, 
giving  no  priority  or  preference  to  any." 
The  plaintiff's  lien  is  not,  by  name,  pre- 
served. I  do  not  think  it  was  intended  to 
prevent  the  creditors  from  resistance  to  an  in- 
valid lien,  though  prima  facie  good  and  color- 
able. Preferences  in  assignments  for  creditors 
must  be  distinctly  declared  as  they  are  dis- 
favored in  law.  1  Am.  &  Eng.  Enc.  Law, 
p.  862;  Burrill,  Assignm.  ^  116.  And  observe 
that  the  close  of  the  clause  above  quoted  shows 
that  it  was  not  intended  by  the  deed  in  itself 
to  originate  or  create  a  preference,  as  it  says 
so;  thus  leaving  us  impressed  with  the  belief 
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that  it  did  not  design  to  enforce  any,  but  to 
leave  any  preference  which  might  be  claimed 
to  stand  on  its  own  strength  in  law.  It  was 
not  intended  to  bar  a  ci^itor  under  it  from 
contesting  a  preference  set  up  by  another. 

Plaintiffs  complain  that  the  court  quashed 
the  aflfidavit  on  which  the  attachment  issued. 
The  affidavit  specified  two  grounds  of  attach- 
ment,— First,  the  nonresidence  of  one  of  the 
two  members  of  the  debtor  firm.  His  non- 
residence  would  not  sustain  the  attach mcDt 
against  social  assets,  to  the  prejudice  of  social 
creditors.  Andrews  v.  Mundy,  86  W.  Va.  22. 
The  other  ground  of  attachment  is  that  Henry 
&  Linkous  were  about  to  convert  their  prop- 
erty into  money  or  securities  with  intent  to  de- 
fraud their  creditors;  and,  as  material  facts  to 
sustain  this  ground  of  attachment,  the  affidavit 
states  that  *'the  defendant  Moses  Henry  has 
already  sold  his  real  estate  in  Mercer  county, 
and  said  defendants  Henry  &  Linkous  have 
made  an  effort  to  sell  and  convert  their  per- 
sonal property  in  said  county  into  money  or 
securities  with  intent  to  defraud  their  credi- 
tors." I  am  forced  to  the  conclusion  that  this 
affidavit  in  the  statement  of  the  material  facts 
is  bad.  In  the  first  place,  an  attachment  is  a 
harsh  proceeding,  governed  by  stnct  tests,  and 
not  treated  with  liberality.  The  material  facts 
required  to  be  stated  in  the  affidavit  by  §  I, 
chap.  106,  of  the  Code,  are  the  evidence  to 
prove  the  ground  of  attachment.  They  must, 
regarded  as  evidence,  be  sufficient  to  prove  the 
proposition  asserted  as  a  ground  of  attachment; 
here, — the  fact  that  defendants  were  about  to 
convert  their  property  into  money  or  securities 
with  intent  to  defraud  their  creditors;  and, 
failing  to  show  that  fact,  the  attachment  must 
be  quashed,  from  the  face  of  the  affidavit  alone, 
by  the  letter  of  §  19.  Take  those  facts  as  true; 
do  they  show  such  fraudulent  conversion?  It 
would  not  be  sufficient  for  even  a  bill  in  equity 
based  on  a  fraudulent  conveyance,  for  it  is  not 
sufficient  merely  to  allege  a  conveyance,  and 
that  it  was  made  with  intent  to  defraud ;  for 
the  assertion  of  fraudulent  intent  may  be  only 
the  expression  of  opinion,  and  facts  to  refiect 
that  intent  ought  to  be  given.  Vance  Shoe  Co. 
V.  Uaught,  41  W.  Va,  275;  8  Am.  «fc  Eng,  Enc. 
Law,  pp.  776,  243.  This  affidavit  falls  under 
that  rule,  as  it  simply  charges  a  sale  by  one 
partner,  and  an  attempted  sale  by  the  firm, 
with  fraudulent  intent.  This  rule  has  been, 
in  terms,  applied  to  attachments,  in  the  hold- 
ing by  this  court  that  an  affidavit  must  state 
facts  showing  the  ground  of  attachment  to 
exist,  and  that  when  it  states  acts,  such  as  con- 
veyances or  sales,  which  are  not  necessarily 
fraudulent,  though  it  allege  that  they  were 
made  with  intent  to  defraud  creditors,  without 
more,  it  is  bad.  Hale  v.  Donahue,  25  W.  Va. 
414.  Again,  the  affidavit  has  no  legal  cer- 
tainty In  the  facts  it  attempts  to  state,  wanting 
"time,  place,  and  circumstance,"  which  ordi- 
nary rules  of  pleading  would  condemn  in  a 
declaration.  What  particular  real  estate  did 
Henry  sell?  To  whom?  Where?  What  prop- 
erty did  Henry  and  Linkous  attempt  to  sell? 
To  whom,  and  when?  What  was  the  act 
showing  the  fruitless  attempt  to  convert?  The 
affidavit  does  not  say.  Those  entitled  to  con- 
test the  attachment  have  the  right  to  know 
what  they  have  to  meet, — what  Ihey  must  di- 
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rect  their  evidence  to  in  order  to  disprove  the 
basis  of  fraud.  In  tkindheger  v.  Hosey,  26  W. 
Ya.  221,  Judere  Snyder  said  that  the  material 
facts  stated  in  the  affidavit  "must  produce  in 
the  mind  of  the  court  the  conclusion  that  the 
ground  for  the  attachment  exists.  This  re- 
quirement is  intended  to  protect  the  alleged 
debtor  against  an  abuse  of  the  attachment  law. 
The  facts  must  be  capable  of  denial  and  dis- 
proof, and  they  must  of  themselves  show  an 
improper,  illegal,  or  fraudulent  act;  and  they 
must  exclude  every  reasonable  conclusion  that 
the  act  was  proper  and  innocent.  If  they 
leave  it  doubtful  whether  the  act  alleged  was 
fraudulent  or  innocent,  the  affidavit  will  be 
insufficient.  An  affidavit  that  the  defendant 
did  an  act  which,  of  itself,  does  not  show  a 
fraudulent  intent,  cannot  certainly  establish 
such  intent.  It  is  the  fraudulent  act  and  in- 
tent of  the  defendant  to  withdraw  his  effects 
from  the  reach  of  the  plaintiff,  his  creditor,  that 
gives  the  right  to  pursue  hira  by  attachment; 
and,  consequently,  unless  both  such  act  and 
intent  are  deducible  from  the  material  facts 
stated,  the  affidavit  is  insufficient.  Delaplain 
V.  Armstrong,  21  W.  Va.  211." 

Lastly,  plaintiffs  complain  that  the  court  re- 
fused to  give  leave  to  file  a  supplemental  affi- 
davit stating  other  facts  coming  to  their  knowl- 
edge since  the  filing  of  the  affidavit,  to  show 
the  ground  of  attachment.  Section  1,  chap. 
106.  Code,  gives  "right"  to  file  this  supple- 
mental affidavit.  Notice  that  "right"  is  the 
word  used,  not  "the  court  may  grant  leave," 
or  such  words.  The  law  of  attachments,  unre- 
lieved by  statute,  is  rigid, — especially  so  as  to 
affidavits  on  which  they  stand.  It  is  easy  to 
make  a  slip.  And  attachments  are  generally 
sued  out  in  haste,  before  the  affiant  has  had 
time  or  opportunity  to  find  out  all  the  facts 
touching  the  action  of  the  fraudulent  debtor. 
His  affidavit  as  to  those  facts,  dependent  al 
ways  on  inquiry  and  diligent  investigation, 
requiring  time,  may  be  often  short  of  the  meas- 
ure of  the  law.  The  legislature  has  stepped 
in  with  an  indulgence  here,  to  save  the  effort 
of  a  just  and  diligent  creditor  to  secure  his  debt 
from  total  failure,  and  generally  his  debt  from 
loss.  We  must  apply  this  indulgence  with 
liberality,  as  said  by  Judge  Holt  in  Crim  v. 
Harmon,  38  W.  Va.  604  "to  advance  the  rem- 
edy and  suppress  the  mischief  intended  to  be 
remedied."  It  was  moved  by  a  desire  to  mol- 
lify the  vigor  of  the  rule  above  stated.  The 
request  for  leave  to  file  this  supplemental 
affidavit  was  not  too  late.  On  21si  Feb- 
ruary the  plaintiffs  demurred  to  that  petition, 
and  the  demurrer  was  overruled  22d  February; 
and  on  the  latter  day  the  plaintiffs  raised  the 
question  whether  the  creditors  could  defend 
against  the  attachment,  and  the  court  held  that 
they  could;  and  then  came  a  motion  to  quash 
the  affidavit,  which  was  that  day  sustained; 
and  next  day,  before  entry  of  judgment 
quashing  the  attachment,  this  motion  to  sus- 
pend judgment  and  allow  time  to  file  the  sup- 
plemental affidavit  was  made.  Now,  the  de- 
murrer and  right  of  plaintiffs  to  contest  the 
affidavit  were  not  settled  till  22d  February. 
Till  then,  the  plaintiffs  could  not  tell  what 
would  be  the  ruling  of  the  court.  The  motion 
to  quash  the  affidavit  was  only  made  the  day 
before.  True,  the  petition  of  the  creditors 
35  L.R.  A. 


asking  to  be  admitted  to  defend  the  attach- 
ment suggested  the  deficiency  of  the  affidavit; 
but  can  we  hold  that  upon  the  first  suggestion 
of  deficiency  the  party  must  know  the  law, 
anticipate  what  will  be  the  ruling  of  the  court 
upon  a  question  of  law,  and,  confessing  the  de- 
fect of  his  affidavit,  get  up  a  new  one?  The 
practice  as  to  other  pleadings  is  to  await  the 
court's  opinion,  and  then  aniend  to  meet  its  re- 
quirements. Why  not  apply  this  practice  in 
this  matter?  Why  show  less  liberality  here? 
No  want  of  diligence  on  the  plaintiffs'  part  has 
been  shown.  The  word  "objection,"  in  the 
statute,  does  not  tie  us  down  to  sav  that  it 
means  an  objection  by  the  party,  rather  than 
an  objection  of  the  court  to  act  further  on  the 
affidavit.  Could  it  hurt  the  other  side  to  give 
this  further  time?  Not  in  the  eye  of  the  law, 
if  the  facts  really  sustained  the  attachment. 
The  Iowa  statute  says:  "At  any  lime  when 
objection  is  made  [plaintiff]  shall  be  permitted 
to  amend  any  defect  in  the  petition,  affida- 
vit," etc.;  and  it  is  there  held  not  too  late 
to  amend  after  motion  to  quash.  Magoon  v. 
Gillett,  54  Iowa.  54;  Stout  v.  Folger,  34  Iowa, 
71,  77,  11  Am.  Rep.  138.  It  is  no  matter  that 
such  amendment  affects  the  deed  of  trust 
lien.  The  statute  says,  in  words,  that  "the 
supplemental  affidavit  shall  be  taken  as  a 
portion  of  the  original;"  that  is,  as  if  its 
matter  had  been  in  it  from  the  first.  Even 
without  this  clause  the  amendment  would 
operate  from  the  first.  Kuhn  v.  Broionfield, 
34  W.  Va.  252,  11  L.  R.  A.  700;  Hogg,  PI.  & 
Forms,  §  192.  Where  an  attachment  is,  for 
any  cause,  void,  and  not  merely  voidable,  it 
cannot  be  amended,  either  against  the  defend- 
ant or  an  intervener  or  subsequent  creditor. 
Durham  v.  Beaton,  28  111.  264,  81  Am.  Dec. 
275;  Barber  v.  Swan,  4  G.  Greene,  352,  61  Am. 
Dec.  124.  But  in  this  case  there  was  an  at- 
tempt to  comply  with  the  law  requiring  ma- 
terial facts  to  be  stated.  That  attempt  or  step 
was  merely  defective  or  inadequate,  in  other 
words,  erroneous,  not  wholly  void,  and  there- 
fore amendable,  under  the  statute.  Hogn^  v. 
Corbit,  156  111.  540;  3  Enc.  PI.  &  Pr.  14.  note 
2;  Allen  v.  Brmon,  4  Met.  (Ky.)  342.  Where 
the  case  is  one  proper  for  amendment,  subse- 
quent attaching  creditors  cannot  take  advan- 
tage thereof.  Note  to  Barber  v.  Swan,  61  Am. 
Dec.  125;  Wight  v.  Hale,  2  Cush.  486,  48  Am. 
Dec.  677;  Sannoner  v.  Jacobson,  47  Ark.  31;  1 
Enc.  PI,  &  Pr.  681,  note  1;  Henderson  v.  Stet- 
ter,  31  Kan.  56;  Lep2)el  v.  Beck,  2  Colo.  App. 
390,  at  close  of  opinion.  If  an  affidavit  for  an 
attachment  omits  to  state  the  grounds  of  the 
action,  the  court  is  without  jurisdiction,  and 
the  affidavit  cannot  be  remedied.  The  attach- 
ment must  be  set  aside.  If,  however,  it  speci- 
fies any  of  the  statutory  grounds  for  issuing 
the  writ,  however  defectively  stated,  it  will 
not  be  void  because  of  such  defect,  but  may 
be  perfected  by  such  amendment.  1  Shinn, 
Attchm.  ^  142.  But  in  this  case  there  is  a 
statement  of  the  ground  of  attachment,  only 
the  facts  to  show  that  ground  are  inadequate. 
"Amendment  or  mere  irregularity  in  attach- 
ment proceedings  relates  back  to  the  beginning 
thereof  and  preserves  the  priority  of  the  at- 
tachment over  other  liens  which  took  effect  be- 
fore the  amendment,  but  after  the  ori^nal  at- 
tachment." 1  Shinn,  Attach m.  §406.  &  Haven 
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▼.  Snow,  14  Pick.  28,  the  court  said  that 
"ameodmeDts  in  form  merely  will  not  dissolve 
ED  attachment  so  as  to  let  in  subsequently  at- 
taching creditors,  or  discharge  bail.  To  have 
this  effect,  the  amendment  must  be  such  as 
may  let  in  some  new  demand  or  new  cause  of 
action."  Approved  in  Woody,  Denny,  7 Gray, 
542.  This  principle  is  well  stated  in  Heidel  v. 
Benedict,  61  Minn.  170,  31  L.  R.  A.  422, 
where  it^is  admitted  that  an  amendment  not 
brinffingfin  a  new  cause  of  suit  will  not  give 
a  suDsequent  attaching  creditor  precedence. 
So  in  niton  v.  Cofield,  98  U.  S.  169,  28  L.  ed. 
860.  In  Cook  v.  Neic  York  Corundum  Co.  114 
N.  C.  619,  it  is  held  that  ''an  amendment  of  an 
insufficient  affidavit  in  attachment  relates  back 
to  the  beginning  of  the  proceedings,  and  no 
rights  based  on  such  irregularity  can  be  ac- 
quired by  third  parties  by  subsequent  attach- 
ments intervening  between  the  original  affida- 
vit and  the  amendment."  The  court  said  that 
the  design  of  amendment  was  to  cure  irregu- 
larity, in  furtherance  of  justice,  and  the 
amendment  had  * 'relation  back  to  the  begin- 
ning of  the  proceeding  sought  tobeamended»" 
and  upheld  the  lien  from  the  first.  All  amend- 
ments prejudice  third  persons  in  some  in- 
stances, yet,  as  well  expressed  in  Oreen  v.  Cole, 
18  Ired.  L.  425.  "courts  have  power  to  amend 
their  process  and  records,  notwithstanding 
such  amendment  may  affect  existing  rights. 
Ruffin,  Cb.  J.,  said  (what  is  applicable  to  the 
argument  in  this  case)  that  the  amendment 
harms  third  parties,  "but  the  argument  must 
fail,  since  it  goes  to  the  whole  power  of  amend- 
ment, as  the  very  necessity  for  amending  arises 
out  of  the  invalidity  of  the  proceeding  unless 
amended,  and  every  amendment  must  there- 
fore affect  the  rights  of  persons.  But  it  is 
among  the  most  beneficial  powers  of  courts, 
intended,  and  usually  exercised,  to  further  jus- 
tice, and  to  sustain  what  has  been  done  under 
supposed  authority  of  law.  Every  person 
must  be  therefore  understood  to  act  .  .  . 
with  a  knowledge  that  the  courts  can,  and,  in 
cases  deemed  proper,  .  .  .  will,  amend  their 
records  and  process  so  as  to  promote  justice," 
etc.  I  will  add  that  this  amendment  was 
asked  under  a  statute  existing; .before  the  rights 
of  Meyer,  Rein  bard,  &  Co.  arose,  and  the  right 
to  amend,  in  the  plaintiffs,  was  paramount  to 
theirs.  They  took  their  right  subiect  to  this 
right  of  amendment  given  the  plaintiffs  by 
law.  A  Kentucky  case  makes  the  distinction 
that  an  amendment  under  statute  of  an  affida- 
vit will  be  good  against  defendant,  but  not 
against  a  later  attaching  creditor.  Bell  v. 
Ball,  2  Duv.  288.  I  see  no  other  case.  It  is  a 
distinction  not  logical.  If  the  amendment  has 
any  force,  it  being  part  of  the  original  affidavit, 
it  would  be  good  against  all  persons.  The 
supplemental  affidavit  is  only  a  further  show- 
ing of  evidentiary  facts  existing  at  the  date  of 
the  attachment  justifyincr  its  issuance.  It 
brings  in  no  new  cause  or  action.  If  the  con- 
struction I  contend  for  is  not  to  be  given  the 
statute,  what  good  will  it  do  in  most  cases? 
The  other  contention  would  do  the  plaintiff  no 
more  good  than  would  a  second  attachment, 
which  he  could  sue  out  any  time.  By  allow- 
int;  amendment,  the  legislature  meant  some- 
thing,—meant  to  save  him  his  place,  and  not 
put  nim  in  the  place  of  another  attachment. 
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It  is  a  remedial  provision,  and  ought  to  be  so 
construed  as  to  advance  the  rem^y  and  do 
away  with  the  harsh  rule  before  prevailing. 
It  does  not  say  that  its  benefit  shall  be  limited 
to  the  case  as  between  the  plaintiff  and  defend- 
ant, but  simply  says  the  plaintiff  may  cure  bia 
affidavit,  as  if  he  had  done  so  at  the  start.  A 
court  ought  not  to  insert  such  exception. 
This  provision  existing  when  the  second  cred> 
iior  attaches,  he  does  so  as  much  subject  to  this 
provision  as  the  debtor.  You  might  just  as 
well  say  that  ordinary  statutes  of  amendment 
of  declarations  and  pleadings  are  limited  in 
their  effect  to  the  plaintiff  and  defendant. 
Can  you  not,  under  them,  amend  a  declaration 
in  an  attachment  case,  and  cure  a  defect  which 
would  otherwise  overthrow  the  suit  ?  It 
makes  no  difference  how  this  would  result 
prejudicially  to  a  second  attachment. 

But  upon  this  question,  whether  the  sup- 
plemental affidavit  can  give  continued  priority 
of  lien  to  the  attachment  over  the  deed  of  trust 
creditors,  the  court  is  evenly  divided;  Judge 
Holt  and  myself  holding  that  it  does,  and 
Judges  English  and  Dent  holding  that,  while 
the  amendment  continues  the  lien  as  against 
the  debtor,  it  does  not  to  the  prejudice  of  the 
deed  of  trust  creditors. 

By  equal  division  of  the  court,  the  judgment 
is  affirmed. 


W.  A.  CUNNINGHAM 

V. 

A.  BUCKET,  Plff,  in  Err. 

(42  W.  Va.  671.) 

*  1  •  An  inn  or  hotel  keeper  Is  a  srnmnui- 
tor  for  the  ffood  conduct  of  all  mem- 
bers of  his  household,  including  those  engaged 
in  his  servioe,  and  is  liable  for  thefts  committed 
by  them  of  the  property  of  his  guests  while  asleep 
in  rooms  assigned  them. 
8*  Theikctthattheirneetiiintoidcated 
It.  or  his  door  is  unlocked  will  not  destroy  the^and- 
lord's  liability  for  the  acts  of  hi8.8ervants, 

(December  9, 1806.) 

ERROR  to  the  Circuit  Court  for  Randolph 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
value  of  money  stolen  from  plaintiif  while  a 
guest  at  defendant's  inn.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  L.  D.  Strader  and  C.  H.  Scott 
for  plaintiff  in  error. 

Mr.  E.  D.  Talbott*  for  defendant  in  error: 

The  question  of  whether  an  inmate  of  a  hotel 
is  a  guest  or  boarder  is  a  question  of  fact  to  be 
determined  by  the  trial  court,  upon  all  the  eyi- 
dence  before  it. 

Magee  v.  PacifiG  Improv.  Co.  98  Cal.  678. 

If  plaintiff  had  made  a  special  arrangement 
respecting  his  sojourn  at  the  hotel  it  would  not 
be  conclusive  of  the  question  as  to  the  land- 

*Headnotee  by  Dent,  J. 


Note.— As  to  the  liability  of  an  innkeeper  for 
theft  of  his  guest^s  property,  see  also  Glenn  v. 
Jackson  (Ala.)  12  L.  R.  A.  882,  and  note:  and  Tvlor 
V.  Downey  (Mich.)  29  L.  R.  A.  98,  and;  noU, 
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lord's  liability,  but  merely  a  circumstance  to  be 
considered  in  connection  with  all  the  evidence 
from  which  the  ultimate  fact  is  to  be  decided. 

l^llman  Palace  Car  Co.  v.  Lo^oe,  28  Neb. 
289,  6  L.  R.  A.  809;  Berkshire  Woolen  Co,  v. 
Proctor,  7  Cush.  417. 

If  notices  had  been  posted  it  was  the  duty  of 
the  defendant  to  have  shown  the  same  t)efore 
the  jury,  and  then,  unless  he  could  have  fur- 
ther shown  that  he  or  some  of  his  employees 
had  called  plaintiff's  attention  to  the  same,  it 
would  have  amounted  to  nothing. 

ShiilUy.  Wall,  26  W.  N.  C.  5. 

Negligence  on  the  part  of  the  plaintiff  was 
no  defense. 

Smith  V.  WtUon,  86  Minn.  884;  Chamber- 
lain V.  West,  37  Minn.  54. 

The  liability  of  inn  keepers  is  classed  with 
that  of  common  carriers,  and  their  liabilities 
are  the  same. 

Calye's  Case,  1  Smith,  Lead.  Cas.  6th  ed. 
105,  cited  in  1  Addison,  'Torts,  Banks  &  Bros, 
ed.  610. 

Dent,  J.,  delivered  the  opinion  of  the  court: 
W.  A.  Cunningham  obtained  a  judgment 
for  $254.40  on  the  Iftth  day  of  May,  .1895.  in 
the  circuit  court  t>f  Randolph  county  against 
Alpheus  Buckey,  who  obtained  a  writ  of  error 
therefrom  to  this  court.  The  errors  assigned 
are  for  the  refusal  of  the.  court  to  give  certain 
instructions  for  the  defendant,  and  the  giving 
of  certain  instructions  for  the  plaintiff,  and 
the  overruling  of  the  motion  for  a  new  trial. 
The  cause  of  the  action  is  the  loss  of  $240  on 
the  part  of  plaintiff,  by  theft,  while  stopping 
at  defendant's  hotel,  in  the  town  of  Beverly, 
Randolph  county.  The  evidence  is  all  certi- 
fied. Hence  it  becomes  the  duty  of  the  court, 
in  accordance  with  its  former  rulings,  to  first 
determine  whether  the  verdict  of  the  jury  is 
sustained  by  a  plain  preponderance  thereof, 
and,  if  so,  to  disregard  all  errors  of  law,  if  any 
were  committed,  which  do  not  in  a  material  de- 
gree tend  to  produce  the  result  reached  {Bank 
of  Huntington  v.  Napier,  41  W.  Va.  481)  for  if 
the  court  finds,  on  an  examination  of  the  evi- 
dence, that  the  conclusion  reached  is  sustained 
by  a  decided  or  plain  preponderance  thereof, 
and  is  in  accordance  with  law,  although  errors 
may  have  been  committed  in  the  giving  of  in- 
structions or  otherwise,  the  judgment  will  not 
be  reversed.  A  reversal  in  such  case  would  be 
abortive  and  injurious  to  both  parties  as  pro- 
longing useless  litigation.  A  result  having 
been  reached  plainly  in  accord  with  the  evi- 
dence and  the  law  cannot  be  overthrown  by 
the  rulings  of  the  court,  however  erroneous,  for 
such  errors  would  not  be  to  the  prejudice  of 
the  party  complaining.  Piatt  v.  Durst,  42  W. 
Va.  63,82L.  R.  A.  404. 

The  circumstances  of  the  case  are  as  follows, 
to  wit:  Plaintiff  went  to  the  defendant's  hotel, 
called  the  "Valley  Hotel,"  to  stop  for  a  few 
days  at  the  most.  His  home  was  in  Virginia. 
He  had  an  arrangement  with  defendant  to 
board  the  mail  carrier  at  reduced  rates,  and 
when  stopping  there  was  accorded  these 
rates  himself.  On  this  occasion  he  had  re- 
ceived pavment  of  a  draft;  was  drinking  and 
slightly  intoxicated;  exhibited  his  money 
freely;  was  arrested,  fined,  and  paid  the  same. 
Mrs.  Buckey,  during  the  day,  asked  him  to  | 
35  L.  R  A. 


let  her  take  charge  of  his  money.  This  he  de- 
clined to  do,  saying  he  was  able  to  take  care 
of  his  own  money.  At  night  he  was  assigned 
to  a  room  which  had  two  outside  doors,  both 
of  which  were  locked  and  bolted.  Another 
door  opened  in  another  small  room,  which 
communicated  with  the  ofiSce  through  another 
door.  There  was  no  way  of  fastening  the 
door  between  the  rooms  on  plaintiff's  side,  but 
the  door  of  the  outer  room,  which  communi 
cated  with  the  office,  had  a  lock  on.  with  a  key 
in  it.  The  son  of  the  proprietor  says  he  gave 
the  key  of  this  door  to  plaintiff,  but  plaintiff 
says  that  he  simply  told  him  that  the  door  be- 
tween the  rooms  could  not  be  fastened,  but 
that  he  would  see  that  the  office  door  was  prop- 
erly fastened,  and,  relying  on  this  statement, 
he  (plaintiff)  paid  no  more  attention  to  the 
matter.  He  examined  his  pocketbook,  to  see 
that  his  money  was  in  it;  then  placed  it  down 
in  his  coat  pocket,  and  hung  his  coat  on  the 
bedpost,  and  retired  for  the  night.  On  awak- 
ening in  the  morning,  he  noticed  the  pocket- 
book  had  been  disturbed,  and,  on  examining  it, 
found  his  money  gone.  He  got  up,  went  out, 
found  the  colored  popter,  and  acquainted  Mr. 
Buckey  with  his  loss.  The  money  could  not 
be  found,  and  has  never  been  restored,  and 
amounted  to  $240.  VV.  H.  Franklin,  a  col- 
ored servant,  employed  about  the  hotel,  testi- 
fied, in  substance,  as  follows,  to  wit:  That  he 
got  up  as  usual  the  morning  of  the  theft, 
about  daylight,  and  was  busy  about  his  cus- 
tomary duties,  sweeping  out  the  office  and  hall, 
when  Mrs.  Buckey,  wife  of  the  defendant, 
came  into  the  office  where  he  was  sweeping, 
and  told  him  to  stop  awhile,  and  stand  still,  and 
then  she  went  in  through  the  doors  into  Mr. 
Cunningham's  room,  and  in  a  short  tijne  re- 
turned, with  a  pocketbook  in  her  hand,  and 
went  around  behind  the  counter,  and  says, 
"Now,  Franklin,  never  say  anything  about 
what  you  see  me  do."  She  then  opened  the 
pocketbook,  and  took  several  bills  out  of  it, 
and  then  handed  the  pocketbook  to  him,  and 
told  him  to  take  it  back,  and  put  it  in  Mr. 
Cunningham's  coat  pocket.  He  slipped  in  and 
did  as  she  told  him.  Mr.  Cunningham  was 
asleep.  She  then  called  him  around  to  a 
side  door,  and  told  him  not  to  say  anything 
about  what  he  saw  her  do,  and  gave  him  two 
five-dollar  notes,  a  two-dollar  note,  and  a  one- 
dollar  note.  That  afterwards  he  went  on  with 
his  sweeping,  until  Mr.  Cunningham  came 
out,  and  told  him  to  call  Mr.  Buckev.  After 
a  few  days,  hearing  that  he  was  going  to  be 
arrested,  he  left,  and  went  to  Barbour  county^ 
where  he  was  arrested,  and  brought  back 
and  lodged  in  jail.  As  to  this  witness's  im- 
plication in  this  theft  there  is  no  contradic- 
tion. That  he  knows  how  and  when  and  by 
whom  the  money  was  stolen  is  plainly  evident. 
That  he  was  in  Mr.  Cunningham's  room,  and 
had  Mr.  Cunningham's  pocketbook  in  his 
hands,  cannot  be  denied.  The  only  evidence 
against  Mrs.  Buckey  is  the  very  peculiar  state- 
ments of  a  self-confessed  accomplice,  who  is 
uncorroborated,  but  contradicted  by  Mr.  and 
Mrs.  Buckey,  and  by  his  own  preposterous 
story;  for  it  is  beyond' belief  that  Mrs.  Buckey 
would  make  up  her  mind  to  rob  the  plaintiff  in 
the  manner  narrated,  and  take  a  colored  man 
into  her  confidence,  with  whom  she  had  only 
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been  acquainted  five  weeks.  When  she  de- 
fended his  good  name  she  was  warming  a  snake 
in  her  bosom.  But  its  bite,  on  account  of  its 
fangless  condition,  was  not  poisonous.  But 
Mr.  Buckey  can  hardly  escape  so  well.  It  is 
plainly  evident  who  committed  this  theft;  and 
the  sole  question  is,  On  whom  does  the  law 
fix  the  loss?  We  have  no  statute  on  the  sub- 
ject, and   must  be  governed  by  the  common 


la^ 


By  the  common  law  of  England,  an  inn- 
keeper is  responsible  for  the  loss  of  the  goods 
or  money  of  a  traveler  who  is  his  guest  when- 
ever the  loss  is  not  occasioned  by  the  default 
of  the  traveler  himself,  the  act  of  God  or  the 
Queen's  enemies.  Saund.  Neg.  212.  "An  inn- 
keeper, like  a  common  carrier,  is  an  insurer  of 
the  goods  of  his  guests,and  he  can  only  limit  his 
liability  by  express  agreement  or  notice."  2 
Kent,  Com.  594.  "The  common  law,  as  is  well 
known,  upon  grounds  of  public  policy,  for  the 
protection  of  travelers,  imposes  an  extraordi- 
nary liability  upon  an  innkeeper  f6r  the  goods 
of  his  guest,  though  they  have  been  lost  with- 
out his' fault."  Am.  <&Eng.  Enc.  Law,  p.  51. 
"If  an  innkeeper  fails  fo  provide  honest  serv- 
ants and  honest  inmates,  according  to  the  confi- 
dence reposed  in  him  by  the  public,  his  negli- 
gence in  that  respect  is  highly  culpable,  and  he 
ought  to  answer  civilly  for  their  acts,  even  if 
they  should  rob  the  guests  who  sleep  in  his 
chambers."  Jones,  Bailm.  94-96.  * 'Gener- 
ally,  and  perhaps  universally,  he  has  been  held 
to  an  absolute  responsibility  for  all  thefts  from, 
within  or  unexplained,  whether  committed  by 
guests,  servants,  or  strangers,"  "The  general 
principle  seems  to  be  that  the  innkeeper  guar- 
antees the  good  conduct  of  all  persons  whom 
he  admits  under  his  roof,  provided  his  guests 
are  themselves  guiltv  of  no  negligence  to  for- 
feit the  guaranty.  Cutler  v.  Bonney,  80 
Mich.  259,  18  Am.  Rep.  127.  "Proof  of  the 
loss  by  the  guest  while  at  the  inn  is  presump- 
tive evidence  of  negligence  on  the  part  of  the 
innkeeper  or  of  his  domestics.  It  is  the  duty  of 
the  innkeeper  to  provide  honest  servants,  and 
keep  honest  inmates,  and  to  exercise  exact  care 
and  vigilance  over  all  persons  who  may  come 
into  his  house,  whether  as  guests  or  otherwise. 
By  the  common  law,  he  is  responsible,  not 
only  for  the  acts  of  his  servants  and  domes- 
tics, but  also  for  the  acts  of  other  guests." 
Jalie  V.  Cardinal,  85  Wis.  118.  "Neither  the 
length  of  time  that  a  man  remains  at  an  inn, 
nor  any  agreement  he  may  make  as  to  the  price 
of  board  per  day  or  per  week,  deprives  him 
of  his  character  as  a  traveler  and  guest,  pro- 
vided he  retains  his  status  as  a  traveler  in  other 
respects."    Ibid. 

There  is  no  question  that  the  plaintiff  was  a 
guest  at  the  defendant's  hotel,  and  that  while 
there  he  was  robbed  in  his  room  while  asleep 
from  within  the  defendant's  family,  including 
his  servants.  That  he  had  been  drinking,  was 
careless  with  his  money,  and  trusted  in  the 
honesty  of  defendant's  household,  and  refused 
the  services  of  Mrs.  Buckey  as  to  the  care  of 
his  money,  will  not  excuse  the  defendant  from 
the  dishonesty  of  those  admitted  to  his  employ- 
ment. It  was  his  duty  to  surround  himself 
with  honest  servants,  for  the  protection  of  the 
public;  and  he  cannot  excuse  himself  from  lia- 
bility by  showing  that  the  servant  was  a  stran- 
85  L.  R.  A. 


ger  and  hired  on  recommendation  as  to  good 
character.  He  should  have  exercised  care  and 
vigilance  over  wandering  servants  admitted  t(> 
his  house,  and  see  that  thej^  did  not  have  the  op- 
portunity to  steal  from  his  guests.  As  Judge 
Dixon  says  in  Jalie  v.  Cardinal,  above  cited: 
"If  drunk,  .the  plaintiff  might  still  have 
claimed  the  protection  of  his  host,  as  did  Fal- 
staff  when  he  fell  asleep  'behind  the  arras,' 
and  might  say  with  him:  'Shall  I  not  take 
mine  ease  in  mine  inn,  but  I  shall  have  my 
pocket  picked?"  The  plaintiff  was  taking  his 
ease  in  his  inn  under  the  protecting  £egis  of  his 
host  when  he  had  his  pocket  picked,  evidently 
by  a  member  of  the  defendant's  household,  for 
whose  good  conduct  he  was  guarantor,  and 
for  whose  malfeasance  he  was  liable  to  his 
guest.  Such  being  the  plain  conclusion  of  the 
law,  any  error  that  the  circuit  court  may  have 
committed  in  the  giving  or  refusing  instruc- 
tions was  not  prejudicial  to  the  defendant, 
and  it  becomes  unnecessary  to  consider  them. 

From  an  examination  of  the  instructions,  it 
is  apparent  that  the  defendant  received  greater 
consideration  therein  than  the  law  justifies. 
For  instance,  the  court  gave  the  following  in- 
struction in  his  behalf:  "Instruction  No.  1. 
The  court  instructs  the  jury  that,  although 
they  may  believe  that  the  plaintiff  was  robbed 
in  the  hotel  of  the  defendant  while  be  was 
abiding  therein  as  a  guest,  still,  if  the  jury  fur- 
ther believe  that  the  negligence  of  the  plain- 
tiff in  displaying  his  pocketbook  or  money 
contributed  to  such  robbery  in  a  material  way, 
then  the  jury  shall  find  for  the  defendant,  un- 
less they  further  believe  from  the  evidence  that 
the  wife  of  the  defendant  stole  the  said  money." 
An  innkeeper  is  not  only  responsible  for  the 
misconduct  of  his  wife,  but  also  of  all  tho>e 
connected  with  the  hotel  service;  and  no  di^ 
play  of  a  guest's  money  will  relieve  the  lan<i- 
lord  from  the  dishonesty  of  his  servant  in  steal- 
ing it,  for,  as  heretofore  shown,  he  is  a  guar- 
antor of  his  honesty. 

The  ri^ht  of  the  plaintiff  to  release  part  of 
the  verdict  is  settled  in  the  case  of  Ohio  Birtr 
R  Co.  V.  Blake,  88  W.  Va.  718. 

For  want  of  prejudicial  error,  the  judgftunt 
is  affirmed. 


America  C.  BLAIR,  Hff.  in  Err., 
City  of  CHARLESTON. 


(. 


-W.  Va.. 


.) 


"1.   If  a  street  be  opened  and  naed  upon 
the  natural  surface  as  a  g^ade  line« 

and  It  is  recosrnized  and  treated  by  a  city  or  town 
as  a  public  street,  and  owners  of  lots  upon  it 
build  with  reference  to  such  natural  grade  line, 
and  it  is  changed,  the  city  or  town  Is  liable  to  lot- 
owners  for  damages  consequential  upon  the 
change  of  grade,  though  no  grade  for  the  street 
was  ever  adopted  by  the  municipality,  under  I  9. 
art.  3,  of  the  CoDStitutlon.  Such  natural  ffrade 
thus  became  the  established  grade. 

*Headnote8  by  Brannok,  J. 


Note— As  to  the  damages  sustained  by  an  abut- 
ting owner  on  the  first  ;gradlng  and  improvement 
of  a  street,  see  Hickman  v.  Kansas  (Mo.)  28  L.  K.  A 
658,  and  note. 


1896. 


Blair  y.  Charleston. 
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2.  Though  such  owner  purchase  alter 
the  mmiicliiality  has  established  a 
paper  ^rade  line*  but  before  actual  physical 
erradin>r  conformiciir  a  street  to  that  line,  that 
will  not  preclude  his  recovery  for  damagre  to  his 
lot;  but  he  cannot  recover  for  damafpes  to  build- 
ings erected  after  the  adoption  of  such  paper 
grade.    He  must  conform  to  such  grade  line. 

8.  The  measure  of  dama^res  for  injury 
to  property  fi-om  change  of  a  street 
g^ade  line  is  that  sum  which  will  make  the 
owner  whole;  that  is,  the  diminution  of  the 
market  value  from  the  change.  If  the  market 
value  is  as  much  immediately  after  as  immedi- 
ately before  the  change,  no  damages  can  be  re- 
covered. 

4.  In  estimating  damages  to  property 
from  change  of  grade  in  a  street,  all 
damage  and  injury  arising  from  the  change  caus- 
ing a  diminution  in  the  value  of  the  property  are 
to  be  regarded,  abating  all  special  benefits  to  the 
property  enhancing  its  value  arising  from  the 
change  of  grade,  but  not  general  benefits  shared 
by  the  property  owner  in  common  with  others 
in  the  community  at  large.  The  question  Is  one 
of  damage,  less  special,  but  not  less  general, 
benefit. 

6.  What  are  special  benefits?  If  property 
is  enhanced  in  value  by  reason  of  a  public  im- 
provement, as  distinguished  from  the  general 
benefits  to  the  whole  community  at  large,  it  is 
specially  benefited  and  is  to  be  assessed  for  the 
special  benefits,  notwithstanding  every  other 
piece  of  property  upon  or  near  the  improvement 
may,  to  greater  or  less  extent,  be  likewise  spe- 
cially benefited.  In  other  words,  it  is  not  only 
such  benefits  as  are  gpecial,  or  limited  to  the  par- 
ticular property,  thereby  excluding  the  consider- 
ation of  such  benefits  as  are  common  to  other 
property  similarly  situated,  but  it  is  such  bene- 
fits as  that  the  particular  property  is  by  the  im- 
provement enhanced  in  value— that  is,  specially 
benefited— that  are  to  be  considered.  If  a  piece  of 
property  is  enhanced  in  value,  its  enhancement, 
or.  in  other  words,  benefits  to  the  property,  can- 
not be  said  to  be  common  to  any  other  piece  of 
property  specially  enhanced  in  value,  and  it  is 
thus  specially  beneUted  within  itself,  and  irre- 
spective of  the  benefit  that  may  be  conferred  by 
the  improvement  upon  other  properties. 

6.  Opinions  of  witnesses  as  to  the  value  of 
property  before  and  after  a  change  in  a  street's 
grade  are  admissible  ns  evidence  in  actions 
against  municipal  corporations  for  damage  flow- 
ing  from  such  change. 

(December  31, 1896.) 

ERROR  to  the  Circuit  Court  for  Kanawha 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  to  recover  damages  for 
alleged  injuries  to  plaintiff's  lot  by  grading 
done  by  the  defendant  City.     Rerersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  S.  Laidlejr.  S.  C.  Burdette, 
and  A.  C.  Blair,  for  plaintiff  in  error: 

If  a  municipal  corporation,  in  changing  the 
grade,  by  raising  or  depressing  its  streets,  per- 
manently damages  the  private  property  of  an 
individual,  without  acquiring  the  right  to  do 
so,  and  without  paying  a  just  compensation,  it 
violates  §  9  of  the  Bill  of  Rights. 

Hutchinson  v.  Parkersburg,  25  W.  Va.  283; 
Elgin  v.  Eaton,  83  III.  535.  25  Am.  Rep.  412; 
Rigney  v.  Chicago,  102  III.  64;  Chicago  v.  Tay- 
lor, 125  U.  S.  161,  31  L.  ed.  638;  Reardon  v. 
San  Francisco,  66  Cal.  492.  56  Am.  Rep.  109; 
35  L.  R.  A. 


Atlanta  v.  Green,  67  Ga.  886;  Blanchard  v. 
Kansas,  16  Fed.  Rep.  444;  McElroyy.  Kansas 
City,  21  Fed.  Rep.  257;  Schaller  v.  Omaha,  23 
Neb.  325;  Householder  v.  Kansas,  88  Mo.  488; 
Montgomery  v.  Townsend,  80  Ala.  489;  Pusey 
V.  Alleglieny,  98  Pa.  522.  See  also  2  Dill.  Mun. 
Corp.  1238.  and  notes,  and  Beach,  Mun.  Corp. 
on  same  subject. 

The  fact  that  the  grade  was  fixed  by  an  or- 
dinance passed  i>rior  to  the  purchase  by  the 
plaintiff  and  prior  to  the  adoption  of  the  con- 
stitutional provision,  was  no  defense  to  an  ac- 
tion by  an  adjoining  lotowner  to  recover  dam- 
ans caused  by  changing  the  grade  in  front  of 
his  property. 

Bloomington  v.  Pollock,  141  HI.  851;  Hick- 
man V.  Kansas,  120  Mo.  110.  23  L.  R.  A.  658; 
Eachus  V.  Los  Angeles  Consol,  Electric  R.  Co. 
103  Cal.  614;  Jones  v.  Bangirr,  144  Pa.  688; 
Chicago  v.  Taylor,  supra;  Ogdenv,  Philadel- 
phia, 143  Pa.  480. 

Where  ther^is  no  statutory  proceeding  to 
ascertain  the  compensation  for  damaging 
private  property,  where  the  defendants  pro- 
ceed to  damage  property  of  their  own  volition, 
and  let  the  consequences  be  what  they  may, 
then  just  compensation  covers  all  the  injury 
sustained. 

French  v.  Milwaukee,  49  Wis.  584:  McCarthy 
V.  St.  Paul,  22  Minn.  527;  Van  Riper  v.  Essex 
Public  Road  Board,  38  N.  J.  L.  23;  LafayetU 
V.  Nagle,  118  Ind.  426;  DaZzell  v.  Davenport, 
12  Iowa,  437;  Hempstead  v,  Des  Moines,  52 
Iowa.  308;  Stickford  v.  St,  Louis,  75  Mo.  809; 
Chicago  v.  Union  Bldg.  Asso,  102  111.  379,  40 
Am.  Rep.  598. 

The  Constitution  gives  to  us  compensation 
for  all  the  injury  done  and  suffered  by  us  in 
consequence  of  the  defendants  action,  and  said 
compensation  is  to  be  paid  to  us  in  cash  money 
and  not  in  imaginary  benefits. 

Symonds  v.  Cincinnati,  14  Ohio,  174,  45  Am. 
Dec.  529;  Alabama  &  F.  R.  Co,  v.  Burketi,  42 
Ala.  88;  Broicn  v.  Beatty,  34  Miss.  227.  69  Am. 
Dec.  389;  Isomv.  Mississippi  Cent.  R,  Co.  36 
Miss.  300;  People,  Pout,  v.  Brooklyn,  6  Barb. 
209;  Jacob  v.  Louistille,  9  Dana,  114,  83  Am. 
Dec.  538;  Buffalo  Bayou,  B.  <fe  G.  R.  Co.  v. 
Ferris,  26  Tex.  588;  State  v.  Miller,  28  N.  J. 
L.  388. 

On  rehearing. 

The  difference  in  value  occasioned  by  the 
improvement  made  should  be  the  measure  of 
damage. 

Smith  V.  Floyd  County,  85  Ga.  420. 

The  special  benefit  which  should  be  deducted, 
if  any,  should  be  that  which  the  plaintiff's  lot, 
the  lot  in  question,  received,  and  which  no 
other  lot  received. 

Smith  V.  St.  Joseph,  122  Mo.  648. 

To  damage  private  property  by  raising  a 
grade  of  a  street  without  compensation  violates 
§  9,  art.  8,  of  the  Constitution. 

Johnson  v.  Parkersburg,  16  W.  Va.  402.  87 
Am.  Rep.  779;  Hutchinson  v.  Parkersburg,  25 
W.  Va.  233. 

Where  improvements  placed  on  a  lot  are  lost 
or  impaired  in  value,  their  impairment  in  value 
is  one  of  the  elements  of  dama^re  to  which  the 
plaintiff  is  entitled  to  have  considered  and  in- 
cluded in  his  damage. 

Chicago  v.  Taylor,  125  U.  S.  161,  31  L.  ed. 
638. 
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Messrs,  Goueh,  Floumoy,  ft  Price, 
with  Mr.  Harrison  B.  Smith,  for  defendant: 

The  commoa-law  rule  is  well  settled  that  a 
municipal  corporation  when  it  confines  itself 
within  the  limits  of  its  power  and  jurisdiction 
is  not  liable  to  an  action  for  consequential 
damages  to  private  property  (unless  it  be  given 
by  special  constitutional  provision  or  by  stat- 
ute), where  the  act  complained  of  was  done  by 
it  or  its  officers,  under  and  pursuant  to  author- 
ity conferred  by  a  valid  act  of  the  legislature, 
and  there  has  been  no  want  of  reasonable  care 
or  want  of  reasonable  skill  in  the  execution  of 
the  power. 

Johnson  v.  Parkersburg,  16  W.  Va.  402,  87 
Am.  Rep.  779;  Smith  v.  Washington,  61  U.S. 
20  How.  135,  15  L.  ed.  ^58;  Akron  v.  Chamber- 
lain Co.  84  Ohio  St.  828,  82  Am.  Rep.  867. 

For  the  original  establishment  of  a  grade 
line  and  the  reduction  of  the  natural  surface 
of  the  street  for  street  purposes  to  such  line, 
there  is  no  legal  right  or  even  natural  equity 
in  the  dedicator  or  his  assienee  to  compensa- 
tion. That  there  is  no  implied  or  common- 
law  liability  on  the  part  of  a  municipality  to 
make  compensation  in  such  cases  is  everywhere 
admitted  and  adjudged;  and  in  our  examina- 
tions we  have  found  no  remedial  statute  ex- 
pressly limited  to  city  streets  creating  a  liability 
in  favor  of  the  abutting  owner  for  damages 
caused  by  bringing  the  street  down  to  a  grade 
line  for  the  first  time  established. 

2  Dill.  Mun.  Corp.  pp.  1235  et  seq. 

The  mere  provision  of  the  Constitution  im- 
posing a  liability  for  property  damaged  for 
public  use  does  not  create  a  liability  on  the 
part  of  the  municipality  for  reducing  the 
natural  surface  of  the  street,  in  course  of  its 
normal  and  ordinary  improvement  for  street 
purposes  proper,  to  a  grade  line  for  the  first 
time  established. 

2  Dill.  Mun.  Corp.  §  996ft. 

If  the  fair  market  value  of  the  abutting 
property  is  as  much  immediately  after  the  con- 
struction of  the  railroad  as  it  was  immediately 
before  such  improvement  was  made,  no  dam- 
ages are  sustained  for  which  a  recovery  can 
be  had. 

Stewart  v.  Ohio  River  B.  Co.  88  W.  Va.  488. 

When  the  authorities  of  a  city  are  of  the 
opinion  that  the  proper  improvement  of  any  of 
its  streets  may  require  that  they  should  be 
graded,  though  the  city  may  not  at  the  time 
be  in  the  condition  to  incur  the  expense,  it 
would  be  entirely  proper,  in  order  to  protect 
itself  against  increased  damage  and  cost,  that 
it  should  establish  a  grade  to  which  subsequent 
improvement  of  adjacent  property  could  be 
made  to  conform.  If  this  is  done  and  the 
grade  so  established  is  made  a  matter  of  record 
ascertainable  by  property  owners,  they  should 
be  bound  bv  it. 

Davis  Y.  Missouri  P.  R.  Co,  119  Mo.  180;  Den- 
ver V.  Vernia,  8  Colo.  899. 

The  owners  of  lots  fronting  on  a  street  are 
charged  with  notice  of  the  street  grades,  when 
estsblished  as  provided  in  defendant's  charter. 

Evsehke  v.  St.  Paul,  45  Minn.  225;  Neubert 
V.  Toledo,  9  Ohio  C.  C.  462. 

Even  in  changes  of  established  grades  the 
change  must  be  radical  and  so  extraordinary  as 
to  refute  the  presumption  of  its  anticipation  at  { 
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the  time  of  the  abutter's  purchase  of  his  prop- 
erty or  the  placing  of  improvements  thereon. 

Opinion  of  Dickey,  Ch.  J.,  in  Rigney  v.  Chi- 
cago, 102  111.  64;  Akron  v.  Chamberlain  Co.  34 
Ohio  St.  828.  82  Am.  Rep.  867;  Montgomery  v. 
Totonsend,  80  Ala.  489. 

A  reduction  of  the  natural  surface  of  ahieh- 
way  to  a  pre-established  grade,  or  the  reduction 
of  the  natural  surface  to  a  grade  for  the  first 
time  established,  is  not  comprehended  by  the 
provision  of  our  Constitution  that  priTate  prop^ 
erty  shall  not  be  damaged  for  public  uses  with- 
out just  compensation,  and  is  not  a  change  of 
grade  under  the  rule  of  Johnson  v.  Parkersburg. 
16  W.  Va.  402,  87  Am.  Rep.  779;  2 
Dill.  Mun.  Corp.  995.  pp.  1285  rf«^.;  In 
terstate  Consol.  Rapid  Transit  R.  Co.  v.  Early, 
46  Kan.  197;  Anders&n  v.  Bain,  120  Ind.  254; 
Lafayette  v.  Ji^^agle,  118  Ind.  425:  Folmtbee  v. 
Amsterdam,  ,142  N.  Y.  118:  Henderson  v.  Min- 
neapolis, 32  Minn.  819:  Setden  v.  JaeksonriiU, 
28  Fla.  558.  14  L.  R.  A.  870;  Mattingly  v. 
Plymouth,  100  Ind.  545;  Dalzell  v.  Davenport, 
12  Iowa,  487. 

Where  a  grade  is  established  for  a  highway 
and  made  a  matter  of  record,  property  owners 
are  bound  by  it.  and  if  they  knowingly  or  with- 
out investigation  construct  improveoients  on  a 
grade  different  from  the  one  established,  they 
cannot  recover  for  damages  sustained  to  im- 
provements by  a  subsequent  reduction  of  the 
hiehway  to  ihe  pre-established  grade.  The 
rule  for  measure  of  damages  (if  the  city  is 
liable)  is  the  difference  in  the  fair  market  value 
of  the  lot  alone  immediately  after  the  improve- 
ment and  immediately  before. 

Stetcartv.  Ohio  Biier  B.  Co.  supra;  Grof 
V.  Philadelphia,  150  Pa.  594;  Chambers  v. 
South  Chester,  140  Pa.  510;  Springer  y.  Chicago, 
135  HI.  552,  12  L.  R.  A.  609;  Elgin  v.  Eaton, 
88  111.  585.  25  Am.  Rep.  412:  Atlanta  v.  Green, 
67  Ga.  886;  Bloomington  v.  Pollock,  141  IIL 
851;  Davis  v.  Missouri  P.  B.  Co.  119  Mo.  180: 
Denver  v.  Vemia,  Evsehke  v.  St.  Paul,  and 
Netibert  v.  Toledo,  supra. 

On  rehearing. 

The  fill  in  front  of  plaintiff's  lot  did  not 
damage  but  benefited  it, — especially  so  by  rea- 
son of  its  location  and  the  surrounding  cir- 
cumstances. 

The  true  test  undoubtedly  is  the  difference 
between  what  the  property  was  worth  without 
the  improvement  and  what  it  is  worth  with  it. 

SteiDart  v.  Ohio  BiverB.  C<?.  38  W.  Va.  438. 

The  general  benefits  excluded  are  those 
shared  by  the  general  public,  narrowing  the 
scope  of  the  exclusion  within  reasonable  and 
equitable  bounds. 

James  Biver  d  K.  Co,  v.  Turner,  9  Leigh, 
884;  Grafton  db  G.  R.  Co.  v.  Foreman,  d4  W. 
Va.  672;  Smith  v.  Floyd  County,  85  Ga.  420; 
Montgomery  v.  Maddor,  89  Ala.  181;  Denver 
V.  Bayer,  7  Colo.  118;  Meyer  v.  Bvrlinaton,  52 
Iowa,  560;  Church  v.  MUioaukee,  81  Wis,  512; 
Chambers  Y,  South  Chester,  140  Pa.  610;  At 
lanta  v.  Green,  67  Ga.  886;  ElginY.  Eaton,  83 
111.  585,  25  Am.  Rep.  412. 

Brajinon,  J. ,  delivered  the  opinion  of  the 
court: 

America  C.  Blair  brought  an  action  in  the 
circuit  court  of  Kanawha  county  against  the 
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•city  of  Charleston  to  recover  damages  for  in- 
Jury  to  her  lot  consequent  upon  grtuling  Mor- 
ris street,  the  work  placing  an  emoankment  of 
6  feet  height  above  the  natural  surface  of  her 
lot,  leaving  it  and  her  house  that  much  lower 
than  the  street,  rendering  it  difficult  of  access, 
causing  the  lot  t/>  be  wet,  and  the  cellar  to  have 
water  m  it.    Verdict  and  Judgment  for  city. 

The  law  books  tell  us  that,  for  graainff 
streets,  or  changing  grade,  or  other  lawful 
works  done  by  a  city  or  town,  no  action  lies 
for  consequential  injuries  to  adjoining  prop- 
erty if  the  work  be  done  skillfully  ana  not 
negligently;  but  we  must  not  be  misled  by  the 
text  of  the  older  books  in  this  matter,  as  they 
lay  down  the  rule  under  Constitutions  saying 
that  private  property  shall  not  be  taken  for 
public  use  without  compensation,  and  there 
could  be  no  liability  where  merely  damage  to 
adjoining  property  resulted  from  the  work, 
but  only  when  the  property  was  taken,  or  the 
injur3r  was  equivalent  to  its  taking.  But  our 
Constitution  of  1872  added  the  word  ''dam- 
aged" to  the  language  of  the  former  Constitu- 
tion, so  that  the  clause  in  §  9.  art.  8,  is:  "Pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  Just  compensation." 
Under  this  change  it  is  settled  that,  where  once 
the  grade  has  been  actually  established,  and 
improvements  on  property  have  been  made 
with  reference  to  that  grade,  and  that  grade  is 
changed  by  raising  or  depressing  it.  and  dam- 
age results  to  the  property,  the  municipality 
must  answer  it,  though  the  work  was  free 
from  negligence.  Johnwn  v.  Parkenhurg,  16 
W.  Va.  402,  87  Am.  Rep.  779;  Hutchinson  v. 
Parker^urg,  25  W.  Va.  226;  Dill.  Mun.  Corp. 
§  9966;  Beach,  Mun.  Corp.  §  1141.  But  it  is 
said  that  this  unquestioned  rule  does  not  deter- 
mine the  case  in  hand,  for  the  reason  that  a 
system  of  grades  for  the  city  had  been  adopted 
long  before  the  plaintiff  owned  this  propertv, 
or  began  the  construction  of  her  house  upon  It, 
which  system  was  of  record  in  the  proceedings 
of  the  counsel,  which  she  knew,  or  might 
have  known,  before  acquiring  the  lot  or  build- 
ing. Morris  street  was  a  public  street  before 
the  adoption  of  this  ordinance  or  paper  grade, 
and  that  j^rade  existed  only  on  paper,  or  in 
contemplation,  until  after  the  plaintiff  pur- 
chased, and  was  then  physically  established, 
working  the  injury  sued  for.  Is  it  law  that 
the  first  grading— that  is,  physical  grading— 
can  be  done  with  impunity,  no  matter  how 
much  it  hurt  the  adjoining  landowner,  and 
that  the  Constitution  gives  compensation  only 
when  that  is  abandoned  and  another  grade 
substituted?  Let  us  view  this  question  as  to 
the  land  alone,  separate  from  the  house. 
There  is  the  Constitution,  saying,  without  any 
such  exception,  that  the  citizen's  property  shall 
not  be  damaged  without  paying  him.  But,  in 
applying  it,  is  there  reason  to  make  such  ex- 
ception? It  may  be  said  that,  when  the  city 
acquired  land  for  the  street,  whether  by  con- 
demnation, purchase,  or  dedication,  grading 
and  consequent  damage  were  contemplated  and 
included,  and  thus  the  owner  and  his  alienees 
are  barred  from  damages.  If  acquired  by 
condemnation,  that  would  be  a  defense,  as 
the  compensation  pays  for  the  lands  actually 
taken  and  damages  to  the  residue.  If  ac- 
<]uired  by  purchase  or  dedication,  the  seller 
85  L.  R.  A. 


or  dedicator  would  contemplate,  presump- 
tively, a  grade  following  the  natural  sur- 
face; at  any  rate,  not  one  grievously  injuring 
the  residue  of  his  property.  Suppose  a  man 
sells  or  gives  land  for  a  street.  If  the  grade  is 
at  once  made,  he  has  no  claim.  It  is  opened 
and  used  for  years  on  a  surface  grade,  and 
then  a  grade  is  made  gravely  injuring  him. 
Is  there  any  reason  why  he  should  not  ^  com- 
pensated? By  the  use  of  the  street  in  its  nat- 
ural j^ade,  the  city  has  adopted  it,  and  people 
may  improve  with  reference  to  it;  and,  if  it 
abandon  that  grade,  so  used,  and  substitute 
another,  it  ought  to  be  regarded  as  an  altera- 
tion of  an  established  grade.  Otherwise,  land- 
owners must  wait  indefinitely  before  improv- 
ing; for,  if  they  do  not,  they  may  be  ruined 
by  change  of  grade.  The  Constitution  surely 
does  not  mean  this. 

This  question  has  been  up  in  states  having 
similar  provision  in  their  Constitution  or  laws 
to  ours.  In  Moomington  v.  Pollock,  141  111. 
851,  the  court  said  that  it  was  Immaterial 
whether  such  j^rading  was  done  under  an  or« 
dinance  establishing  a  grade  in  the  first  in- 
stance, or  under  an  ordinance  abandoning  the 
grade,  and  the  fact  that  the  grade  was  fixed 
before  the  plaintiff 'a  purchase  was  no  defense 
to  an  action  for  damages.  In  Davis  v.  Mia- 
souH  P.  R.  Co.  119  Mo.  180,  it  is  said  by  the 
court  that  the  dedicator  should  only  be  held  to 
give  implied  consent  to  improvements  such  as 
would  put  the  street  in  a  condition  safe  for 
use  on  the  natural  surface,  and  the  syllabus 
and  opinion  hold  that  an  owner  of  a  lot  is  en- 
titled to  conseqilential  damages  from  the 
change  of  the  natural  surface  to  a  legally  es- . 
tablished  grade.  Approved  in  Hickman  v. 
Kansas,  120  Mo.  110,  28  L.  R.  A.  658.  In  New 
Brighton  v.  United  Pretby,  Church,  96  Pa.  381, 
it  was  contended  that,  as  the  owner  of  around 
had  laid  it  out  in  lots,  and  the  town  had  never 
fixed  grades,  it  was  not  liable  for  grading  the 
first  time;  but  it  was  held  that  a  change  from 
the  natural  grade  was  such  a  change  as  called 
for  damages.  The  court  said;  ''A  change 
from  the  natural  grade  is  a  change  of  grade 
Just  as  clearly  as  if  changed  from  a  grade  pre- 
viously made  by  the  authorities.  .  .  .  When 
the  borough  accepted  it  [the  street]  she  took  it 
as  it  then  was,  in  width,  line,  and  grade.  This 
statute  giving  compensation,  is  remedial.  It 
gives  damages  where  before  none  could  be  re- 
covered. It  should  receive  a  liberal  construc- 
tion to  effect  its  object."  In  Jones  v.  Bangor, 
144  Pa.  688,  it  was  held  that  a  landowner  who 
lays  out  and  dedicates  a  street  to  public  use  is 
not  precluded  from  damages  for  a  change  of 

?:rade,  at  least  where  the  change  is  not  made 
or  several  years  after  the  dedication,  and  is  an 
act  separate  from  the  opening  of  the  street,  as 
it  is  in  the  case  at  hand.  8o  in  Pusey  v.  Alle- 
gheny, 98  Pa.  522.  These  principles  are  ap- 
proved in  O'Brien  Y,  Philadelphia,  150  Pa.  589. 
But  counsel  say  that  the  Pennsylvania  Con- 
stitution is  that  compensation  is  to  be  given  for 
damages  by  construction  and  enlargement  of 
works,  highways,  etc. ;  covering  thus  the  orig- 
iusl  construction.  But  I  answer  that  our  Con- 
stitution is  intended  to  cover  the  whole  scope 
of  injury,  and  include  any  act  working  the  in- 
Jury,  and  that  it  is  not  limited  to  enlargement 
or  alteration.    In  Missouri  the  clause  is  twice 
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held  to  ^ve  the  right  to  damages  when  the 
property  is  injured  *'  by  establishing  the  grade 
of  a  street  or  by  raising  or  lowering  the  grade 
previously  established."  Hickman  v.  Kansas, 
120  Mo.  110,  23  L.  R.  A.  658.  The  Massachu- 
setts statute  gives  pay  for  damages  "by  reason 
of  any  raising  or  lowering,  or  other  act  done 
in  repairing."  Mass.  Pub.  Stat.  chap.  52.  §  15. 
It  was  held  in  Snmo  v.  Protincetown,  109  Mass. 
123,  that  where  no  grade  is  established,  the 
establishment  of  one  afterwards  is  a  change 
within  the  statute.  (Such  was  the  case  here.) 
And  where  a  street  was  laid  out  in  1861,  and  a 
grade  established,  but  the  street  was  not  built 
at  such  grade,  and  the  city,  by  repairs  and 
otherwise,  recognized  the  existing  grade,  and 
in  1877  the  street  was  brought  to  the  grade 
originally  established,  it  was  held  actionable, 
because  this  change  was  not  a  part  of  the  orig- 
inal construction  of  the  street.  Cambridge  v. 
Middlesex^County  Comrs.  125  Mass.  529.  In 
Aldrich  V.  Providence,  12  R.  I.  241,  the  owner 
was  given  damage  for  a  change  of  grade, 
though  the  first  grade  had  never  been  formally 
established  by  the  aldermen.  It  was  enough 
that  the  street  had  been  used  and  worked. 

Morris  street  had  been  a  street.  I  gather  from 
the  ordinance  recognizing  it  in  1872,  before 
that  date,  and  presumably  treated  by  the  city 
as  such,  and  used  by  the  "public  by  a  grade  of 
the  natural  surface  or  an  artificial  one.  In 
1872  a  grade  line  is  fixed  for  it  on  paper,  and, 
commencing  work  in  1891  or  1892,  the  street 
is  by  physical  grading  made  to  conform  to  it. 
If  improvements  were  made  on  lots  before  the 
paper  grade  line  of  1872,  while  the  street  was 
•  used  and  recognized  by  the  city  on  the  natural 
grade  prior  to  1892,  while  the  city  invited  im- 
provement upon  it  by  adopting  it,  and  then 
changed  grade  physically,  where  is  there  reason 
for  excluding  lotowners  from  compensation  for 
damages  consequent  upon  the  change  of  grade? 
It  would  be  a  case  falling  under  the  two  Mas- 
sachusetts cases  just  cited,  and  under  the  Uli- 
nois,  Missouri,  and  Rhode  Island  cases.  There 
is  a  case  in  Kansas  contra.  Interstate  Con  sol. 
Rapid  Iransit  R.  Co.  v.  Early,  46  Kan.  197. 
So  Sargent  v.  Tacoma,  10  Wash.  212.  The 
case  of  Folmsbee  v.  Amsterdam,  142  N.  Y.  118, 
is  referred  to  by  the  city's  counsel  as  holding 
that  there  is  no  inhibition  on  grading  a  street 
until  the  grade  has  been  established  and 
graded.  There  a  statute  charter  made  a  city 
liable  for  change  of  grade  **when  the  grade  of 
a  street  has  been  established  and  the  street 
graded  accordingly."  There  the  very  letter 
required  the  street  to  have  been  established  and 
graded;  and,  moreover,  the  case  strongly  sus- 
tains the  position  I  take,  as  it  holds  that  "to 
establish  the  grade  of  a  street  within  the  mean- 
ing of  said  charter,  it  is  not  essential  there 
should  be  a  formal  ordinance;  it  may  be  estab- 
lished by  long  user  and  by  the  acquiescence 
and  recognition  of  the  municipality."  In  Dal- 
zell  V.  Davenport,  12  Iowa,  437,  the  letter  of 
the  act  giving  damages  limited  the  recovery  to 
a  change  from  "a  grade  established  by  the  city 
engineer,"  and  therefore  has  no  force  here. 
The  case  of  Henderson  v.  Minneapolis,  32  Minn. 
819,  was  based  on  the  law,  without  regard  to 
the  change  in  the  Constitution,  as  the  opinion 
shows.  So  with  8elden  v.  JacksonviUe,  28  Fla. 
558,  14  L.  R.  A.  370.  It  related  to  a  Consti- 
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tution  declaring  that  private  property  should 
not  be  "taken  or  appropriated  for  public  use 
without  compensation,"  not  to  one  having  the 
word  "damaged,"  like  ours.  Anderson  v.  Bain^ 
120  Ind.  254,  and  other  Indiana  cases  cited  are 
on  statutes  giving  damages  in  terms  for  change 
of  establish^l  grade.  Justice  Brewer,  in  Jfc- 
Elroy  V.  Katisas  Gity,  21  Fed.  Rep.  257,  said, 
under  such  a  clause,  that  damage  in  establish- 
ing or  lowering  or  raising  a  grade  was  action- 
able. Upon  the  above  authorities  I  think  it 
safe  to  say  that,  if  a  street  is  a  public  street  of 
a  town,  though  no  grade  for  it  was  ever  fixed 
by  the  town,  but  it  is  used  upon  the  natural 
surface  grade  for  any  considerable  time,  and 
improvements  have  been  made  upon  lots  lying 
upon  it.  with  reference  to  such  grade,  before 
any  grade  line  is  established,  and  it  is  changed 
to  the  damage  of  such  lots,  the  town  or  city  is 
liable  therefor. 

But  suppose,  as  in  this  case,  that  a  grade  line 
be  established,  and  then,  before  the  street  is 
graded  to  conform  to  that  line,  one  purchases 
a  lot  on  it;  is  he  barred  from  damage  for  in- 
jury to  his  lot  from  the  change  of  grade?  His 
grantor,  owning  before  the  paper  grade,  would 
not  be.  Shall  he  be,  simply  because  he  pur- 
chased? If  so,  the  one  is  prevented  from  sell- 
ing; the  other,  from  buying.  The  actual 
change  may  never  be  made.  The  case  of  Den- 
ver V.  Vernia,  8  Colo.  399.  so  holds.  But  I  do 
not  think  this  can  be  shown  by  other  cases. 
It  is  not  the  making  of  the  paper  grade  that 
inflicts  the  injury^  but  its  application  to  the 
ground.  It  is  the  direct  physical  disturbance 
of  a  right  which  the  owner  had  enjoyed  in  con- 
nection with  his  property  that  gives  action. 
Rigney  v.  Chicago,  102  111.  64  (point  6),  ap- 
proved bv  Justice  Harlan  in  Chicago  v.  Taylor, 
125  U.  S.  16,  31  L.  ed.  638.  See  Eachus  v. 
Los  Angeles  Consol.  Electric  R.  Co.  103  Cal. 
614;  Ogden  v.  Philadelphia,  143  Pa.  430;  Brotcn 
V.  Loirell,  8  Met.  172;  Dill.  Mun.  Corp.  1235. 
note.  In  Jones  v.  Bangor,  144  Pa,  638,  it  was 
held  that  it  is  the  physical,  not  the  paper, 
change  which  confers  the  right  to  damages, 
and  that  the  damages  belong  to  him  who  is 
owner  at  the  time  of  actual  grading:  and  it  is 
further  held,  when  one  becomes  owner  after 
the  municipality  has  ordained  a  change  in  the 
grade,  the  fact  that  his  purchase  is  made  with 
the  knowledge  and  understanding,  on  the  part 
of  both  vendor  and  vendee,  that  the  street  will 
be  made  eventually  to  conform  to  the  new 
grade,  does  not  operate  to  relieve  the  munici- 
pality from  liability.  In  Page  v.  Boston,  106 
Mass.  84,  one  purchased  after  an  ordinance  to 
change  grade,  and  it  was  held  that  the  pur- 
chaser could  sue,  and  was  the  right  one  to  sue. 
for  damage;  he  owning  at  the  date  of  the 
work.     Lewis.  Em.  Dom.  §  667. 

How  is  it  as  to  buildings  erected  after  the 
city  has  adopted  grade  lines?  The  owner 
erects  them  with  his  eyes  open  to  them.  The 
city  has  the  undisputed  right  to  adopt  them. 
If  it  could  not,  it  would  not  be  able  under  such 
a  constitutional  provision,  to  protect  itaelf 
against  immense  damages.  It  may  adopt 
them,  and  everyone  must  conform  to  them, 
however  inconvenient.  It  Is  a  lawmaking 
power.  The  city  cannot  grade  all  streets  to  the 
line  at  once.  In  Groffv.  Philadelphia,  160  Pa. 
594,  it  was  held  that,  where  an  owner  erected 
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a  house  on  his  lot  after  confirmation  of  a  plan 
fixing  the  grade  of  a  street,  he  was  entitled  to 
recover  for  injury  to  the  lot,  but  not  to  the 
house.  So  in  bavis  ▼.  Missouri  P,  R,  Co.  119 
Mo.  180.  An  ordinance  of  Charleston  re- 
quired anyone  about  to  build  to  get  the  grade 
from  the  city  engineer.  This  is  public  law  of 
the  city,  which  everyone  is  bound  to  know. 
So  it  was  in  Denver;  and  in  Denver  v.  Vernia, 
8  Colo.  399,  it  was  held  that  anyone  building 
must  conform  to  the  grade  line,  or,  fail- 
ing, could  not  recover.  I  remark  that  the  city 
law  applies  to  buildine,  prohibiting  the  act  of 
building  without  conforming  to  the  grade 
line.  Not  so.  however,  as  to  buying  lots.  No 
prohibition  or  condition  as  to  that.  This  is 
another  reason  for  allowing  recovery  in  one 
case  and  not  in  the  other.  Therefore,  no  dam- 
age could  be  allowed  Mrs.  Blair  for  injury  to 
buildings.  But  if,  in  fact,  the  plaintiff  or  her 
husband  made  application  to  the  engineer  for 
grade  and  he  gave  the  wrong  one,  any  dam- 
age as  to  her  improvements,  traceable  and  at- 
tributable to  the  error,  would  be  recoverable. 

What  is  the  measure  of  damages  in  such 
cases?  Shall  there  be  set  off  against  the 
damage  benefits  from  the  change  of  grade? 
What  benefits?  Benefits  peculiar  to  the 
property,  as  in  condemnation  cases,  or  also 
those  received  in  common  with  others,  by 
this  property?  The  courts  seem  to  ask 
the  question,  has  the  plaintiff's  property 
been  damaged  on  the  whole?  If  so,  he  gets 
that  damage;  if  not,  he  gets  nothing.  I 
think  the  rule  laid  down  in  Steirart  v.  Ohio 
River  R.  Co,  38  W.  Va.  438,  is  applicable, 
and  as  good  as  we  can  get.  The  measure  of 
damages  is  such  a  sum  as  will  make  the  owner 
whole;  that  is.  the  depreciation  of  the  market 
value  of  the  lot  caused  by  the  change  of  grade. 
If  the  fair  market  value  of  the  lot  is  as  much 
immediately  after  the  change  of  grade  as  im- 
mediately before,  no  recovery  can  be  had. 
Lewis,  Em.  Dom.  471;  note  to  Winona  d  St. 
P.  R.  Co.  V.  Waldron,  88  Am.  Dec.  118;  Sy- 
monds  v.  Cinnnnati,li  Ohio,  147,  45  Am.  Dec. 
532.  In  arriving  at  the  result  it  is  proper  to 
consider  the  expense  of  adjusting  the  property 
to  the  new  grade,  the  cost  of  tilling,  injury  to 
trees,  or  raising  houses,  where  the  damage  to 
houses  is  included, — in  short,  all  things  caus- 
ing a  diminution  in  value  of  the  property. 
Omaka  v.  Kramer,  25  Neb.  489;  note  to  \Vi- 
nona  db  St.  P.  R.  Co.  v.  Waldron,  88  Am.  Dec. 
114. 

But,  while  damages  are  to  be  given  the 
owner,  his  benefits  are  not  to  be  forgotten;  for 
we  must  set  off  benefits  against  damages. 
What  benefits?  Peculiar,  not  general,  benefits; 
that  is,  not  benefits  which  the  owner  derives 
from  the  improvement  in  common  with  the 
public  at  large,  but  only  such  benefits  in  re- 
spect to  his  properly  as  the  law  calls  "peculiar 
benefits,"  since  for  the  general  benefits  the 
owner  pays  taxes  along  with  others.  James 
Riter  &  K.  Co.  v.  Turner,  9  Leigh,  313; 
Grafton  dh  O.  R.  Co.  v.  Foreman,  24  W.  Va. 
662.  But  the  question  of  what  are  peculiar 
benefits  is  one  of  difficulty.  They  are  said  to 
be  those  that  particularly*  and  exclusively  af- 
fect the  particular  property.  This  is  as  near  a 
definition  as  we  can  give,  but  does  not  solve 
the  exact  question  in  this  case.  The  authori- 
ties conflict,  or  are  indefinite.  Now,  we  can 
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clearly  say  that,  if  the  market  value  of  the 
property  is  as  much  after  the  improvement  as 
before,  no  damages  can  be  recovered.  But  if 
we  apply  this  rule,  we  inevitably  charge  ben- 
efits that  are  given  the  property  by  the  im- 
provements which  are  not  confined  peculiarly 
to  it  alone,  but  benefits  which  all  the  property 
along  the  line  of  improvement  derives;  for,  in 
fixing  the  market  value  after  the  improve- 
ment, it  seems  impossible  to  eliminate  the  ad- 
vantage conferred  on  it  by  the  improvement. 
The  market  value  is  its  value  with  that  im- 
provement. We  must  therefore  say  whether 
we  can  charge  against  damans,  not  merely 
benefits  limited  only  to  the  particular  property, 
as  the  drainage  of  a  swamp,  or  greatly  better 
access  to  it,  but  also  the  enhancement  of  value 
merely  from  the  property's  being  on  the  line 
of  improvement,  and  enjoyed  by  it  only  in 
common  with  those  along  the  line  of  improve- 
ment or  in  close  proximity.  A  street  is  made 
where  none  was  before,  or  is  greatly  improved, 
or  a  road  is  made  through  lands  before  with- 
out one,  and  property  along  the  street  or  road 
is  greatly  enhanced  in  value,  so  that  it  is  worth 
at  least  as  much,  yea,  more,  than  before.  But 
all  persons  alon&r  the  street  or  road  are  alike 
benefited.  Shall  we  take  such  enhancement  of 
value  into  consideration?  The  better  opinion 
is  that  we  must.  Indeed,  how  can  we  help  it, 
by  what  process,  when  we  hold  that  if  the 
value  afterwards  is  as  much  as  before,  no  re- 
covery for  damages  can  be  had?  Many  au- 
thorities tell  us  that  we  must  consider  as  general 
benefits,— and  not  charge  against  the  owner,— 
not  only  benefits  throughout  the  city  or  town, 
but  also  benefits  common  to  all  persons  along 
the  line  of  the  improvement.  Likely  we  must 
so  construe  James  River  dk  K.  Co.  v.  Turner, 
9  Leigh,  318,  and  Orafton  &  G.  R.  Co.  v.  Fore- 
man,~24:  W.  Va.  662.  But  in  Muire  v.  Fal- 
coner,  10  Gratt.  17,  the  opinion  says  the  jury 
must  show  "a  just  regard  to  the  advantages 
which  the  proprietors  or  tenants  will  derive 
from  the  passing  of  the  same  through  their 
lands,"  and  that  the  advantages  to  be  excluded 
are  those  "derived  to  the  owner  in  common 
with  the  county  at  large,"  thus  not  excluding 
from  consideration  those  advantages  directly 
conferred  on  property  along  the  line  of  the  im- 
provement; leading  us  to  infer  they  ought  to 
be  deducted  from  the  damages.  So  in  Mitehell 
V.  Thornton,  21  Gratt.  179.  ^o\u  James  River 
<Sb  K.  Co.  V.  Tvrner,  9  Leigh,  313,  the  words 
''country  at  large"  are  used,  but  the  case  seems 
to  exclude  benefits  immediately  from  the  work, 
shared  by  all  along  it.  In  Illinois  the  Consti- 
tution on  this  subject  is  like  ours.  Ours  was 
borrowed  from  it.  In  the  recent  well-consid-' 
ered  case  of  Metropolitan  West  Side  Elev.  R. 
Co.  V.  Stickney,  150  111.  362,  26  L.  R.  A.  773, 
it  was  held  that  "if  property  is  enhanced  in 
value  by  reason  of  a  public  improvement,  as 
distinguished  from  the  general  benefits  to  the 
whole  community  at  large,  it  is  specially  ben- 
efited, and  is  to  be  assessed  for  the  special  ben- 
efits, notwithstanding  every  other  piece  of 
property  upon  or  near  the  improvement  mav, 
to  a  greater  or  less  degree,  be  likewise  specially 
benefited.  In  other  words,  it  is  not  such  ben- 
efits as  are  special  to  the  particular  property, 
thereby  excluding  the  consideration  of  such 
benefits  as  are  common  toother  property  simi- 
larly situated,  but  it  is  such  benefits  as  that  the 
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particular  proprly  is  by  the  improvement  en- 
hanced in  value, — that  is,  specially  benefited 
— that  are  to  be  considered."  And  also  that, 
•'if  apiece  of  property  is  enhanced  in  value, 
its  enhancement,— or  in  other  words,  benefits 
to  the  property,— cannot  be  said  to  be  common 
to  any  other  property  specially  enhanced  in 
value,  and  it  is  thus  specially  benefited  within 
itself,  and  irrespective  of  the  benefit  that  may 
be  conferred  by  the  improvement  upon  other 
properties."  It  is  further  there  held  that, 
where  ''general  benefits,"  or  "benefits  in  com- 
mon," and  such  expressions,  are  used  in  the 
books,  it  is  meant  "those  general,  intangible 
benefits  supposed  to  fiow  to  the  general  public 
from  a  public  improvement.  Thus,  the  pav- 
ing of  a  street  in  a  city  may  confer  special  ben- 
efits on  properties  near  it  by  an  increase  in 
their  value,  and  at  the  same  time,  by  the  con- 
venience afforded  the  general  public,  confer 
general  benefit;  and  so  a  railroad  through  a 
town  or  the  country  may  be  a  general  benefit, 
by  giving  additional  facilities  for  travel  and 
commerce,  and  thereby  be  a  benefit  to  the  com- 
munity at  large.  But  the  effect  of  such  gen- 
eral benefits  upon  any  particular  piece  of  prop- 
erty would  be  impossible  of  ascertainment, and 
speculative,  and  it  has  always  been  held  that 
such  benefits  are  not  to  be  considered  for  that 
reason."  And,  also,  it  was  held  that  "the 
daniage  contemplated  by  the  Constitution  is  an 
actual  diminution  of  the  present  value  or  price 
caused  by  the  construction  of  the  road,  or  a 
physical  injury  to  the  property  that  renders  it 
of  less  value  in  the  market  if  offered  for  sale. 
The  test  of  whether  damages  have  accrued  to 
the  land  not  taken  is  whether  there  has  been  a 
diminution  in  its  market  value  by  reason  of 
the  proposed  improvement.  The  effect  upon 
the  whole  tract  remaining  after  part  is  taken 
must  be  considered."  And  also  that  ''the  con- 
sideration of  benefits  by  which  the  land  not 
taken  is  increased,  instead  of  being  diminished, 
in  value,  is  not  the  deduction  of  benefits  or  ad- 
vantages from  the  damages,  but  it  is  ascertain- 
ing whether  there  is  damage  or  not.  It  is  but 
the  estimation  of  damages,  and  seems  to  be  the 
only  just  mode  of  estimating  them.  If  the 
property  is  worth  as  much  after  the  improve- 
ment as  before,  then  there  is  no  damage  done 
to  same.  If  the  benefits  received  from  the 
making  of  the  improvement  are  equal  to  or 
CTeater  than  the  loss,  then  the  property  is  not 
damaged  for  public  use.  There  can  be  no 
damage  to  property  without  pecuniary  loss. 
If  there  is  no  depreciation  in  value,  there  is  no 
damage."  We  think  these  principles  sound. 
They  are  supported  by  eminent  authority. 
Bo?im  V.  Metropolitan  Elev,  R.  Co.  129  N.  Y. 
676,  14  L.  R.  A.  344;  Atlanta  v.  Green,  67 
Ga.  886. 

What  is  said  above  touching  the  principles 
of  the  case  renders  unnecessary  dei  ailed  dis- 
cussion of  instructions.  Plaintiff's  No.  1  was 
covered  by  Nos.  8  and  9  given.  I  think  Nos. 
1  and  6  are  good.  They  mention  no  benefits, 
it  is  true,  but  correctly  announce  the  general 
proposition  that  plaintiff,  if  in  fact  damaged, 
is  to  be  made  whole.  Their  ignoring  benefits 
was  cured  by  instructions  given  for  defendant. 
Plaintiff's  Nos.  4,  5,  andf  7  are  bad.  under 
principles  stated  above,  as  they  ignore  benefits 
to  the  properly  from  the  improvement  simply 
^  L.  R.  A. 


because  like  benefits  accrue  to  other  property 
along  the  street.  No.  8  is  bad.  because  it  ig- 
nores the  effect  of  the  establishment  of  the 
grade  line  of  1872.  All  are  bad,  because  they 
include  lot  and  buildings,  when  buildings 
should  be  excluded,  if  built  after  the  establish- 
ment of  grade  line.  Defendant's  instructions 
Nos.  1  and  2  are  bad;  the  others,  good.  In- 
structions Nos.  1  and  4  of  defendant  errone- 
ously tell  the  jury  that  the  grade  line  would 
debar  recovery  both  for  lot  and  improvements. 
Plaintiff's  exception  to  the  rejection  of  evi- 
dence of  the  cost  of  foundation  of  storehouse, 
erected,  not  only  after  the  city  adopted  the 
system  of  grade  lines,  but  after  work  had  been 
begun  to  conform  Morris  street  to  its  grade,  h 
not  tenable.  There  is  no  error  in  allowing  the 
question:  "Tell  the  jurjr  what  effect,  if  any, 
the  improvement  of  Morris  street  in  front  of 
this  property  of  Mrs.  Blair's  had  upon  the 
value  of  the  property, — whether  it  is  worth 
more  or  less  after  the  improvement  than  it  was 
before."  I  do  not  understand  that  the  objec- 
tion is  because  it  is  opinion.  As  it  is  a  ques- 
tion of  value,  opinion  evidence  is  admissible. 
Grafton  db  G.  R.  Co.  y.  Foreman,  24  W.  Va. 
662:  Bargreaves  v.  Kimherly,  26  W.  Va.  TS7 
(point  7):  State  v.  Welch,  36  W.  Va.  690. 

Because  of  the  vice  in  defendant's  instruc- 
tions 1  and  4,  making  the  1872  grade  line  deny 
all  claim  for  damage  to  the  lot.  tkejudgnunt  u 
reversed,  and  a  new  trial  awarded. 

Dent,  J.,  concurring: 

My  worthy  associate  has  made  use  of  the 
following  language  lb  his  opinion,  which 
seems  to  me  tends  to  confusion,  to  wit:  •*The 
question  Is  the  value  of  the  property  less  spe- 
cial benefits  to  the  property,  but  not  less  general 
benefits  shared  in  common  with  other  property 
in  the  neighborhood?  ...  It  is  not  right 
to  charge  general  benefits,  and  thus  make  one 
man  pay  for  what  the  whole  community  en- 
joys." This  is  the  fule  that  applies  to  the  as- 
certainment of  the  damages  in  condemnation 
proceedings  to  the  residue  of  the  property  not 
taken,  and  contravenes  the  rule  in  Stewart  v. 
Ohio  River  R.  Co.  88  W.  Va.  488,  applicable 
to  the  ascertainment  of  damages  where  no 
part  of  the  property  is  taken.  In  condemna- 
tion proceedings,  the  enhanced  and  prospective 
value  of  the  property  is  excluded,  by  the  pro- 
visions of  the  statute,  from  the  estimate,  for 
the  reason  that  it  is  a  mere  matter  of  conject- 
ure, and  is  enjoyed  by  all  property  owners, 
generally,  along  the  line  of  the  road,  and  in 
the  neignborhood,  alike.  It  cannot  be  consid- 
ered, though  the  property  may  be  valuable 
timber,  mineral,  and  coal  lands,  worth  a  few 
cents  per  acre  before  the  taking,  and  $1,000 
per  acre  after  the  taking.  Grafton  di  G.  R, 
Co,  y.  Foreman,  24  W.  Va.  662;  %  Dill.  Mun. 
Corp.  p.  785,  §  625,  note  1.  8uch  rule  does 
not  apply  to  cases  where  no  part  of  the  prop- 
erty is  taken.  The  damages  are  not  assessed 
until  the  improvement  is  completed.  Then 
the  enhanced  value  by  reason  thereof  is  not  a 
matter  of  uncertainty,  but  fixed  and  deter- 
mined, and  it  is  nothing  more  than  right,  and 
in  perfect  accord  with  natural  justice,  that  be 
who  asks  pay  for  damages  sunered  should  be 
willing  to  give  credit  for  benefits  receiyed.  If 
he  takes  with  one  hand,  he  should  be  willing 
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to  give  with  the  other.  If,  to  save  a  man's 
life,  his  leg  is  broken,  he  ought  not  to  recover 
for  the  broKen  leg,  unless  the  value  thereof  ex- 
ceeds that  of  his  life.  And,  when  a  person's 
property  is  damaged  that  it  may  be  improved, 
he  should  be  willing  to  allow  for  such  im- 
provements in  his  attempt  to  recover  damages. 
Hence  the  rule  in  Stewart  v.  Ohio  River  R.  Co, 
above,  that  '*if  the  fair  market  value  of  the 
abutting  propertv  is  as  much  immediately  aft- 
er the  construction  of  the  railroad  as  it  was 
Immediately    before   such  improvement  was 


made,  no  damages  are  sustained  for  which 
a  recovery  can  be  had."  By  this  rule  all  ben- 
tits  to  the  property,  local  or  general,  by  which 
its  market  value  'is  kept  up  or  increased,  are 
necessarily  taken  into  consideration:  and  it  is 
simply  impossible  to  observe  or  preserve  such 
rule,  and  exclude  from  the  estimate  any  value 
giving  benefits.  The  question  is.  What  is  the 
actual  loss  to  the  market  value  of  the  property? 
If  there  is  none,  then  no  damage  has  been  sus- 
tained, and  no  recovery  can  be  had. 
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1.  An  option  ^ven  to  a  street  rallwajr 
oompaAy  to  build  tra»cks  or  not  on  streets 
to  be  deslKnated  In  the  future  by  the  city  council 
does  not  prevent  a  grant  otherwise  exclusive  in 
terms  of  the  rl«rht  to  build,  from  being  regarded 
as  exclusive  for  the  purpose  of  determining  the 
question  of  the  power  of  the  municipality  to 
make  it. 
2*  In  aecertainini^  the  intent  of  the 
le^^ifllature  in  granting  power  to  a  municipali- 
ty to  grant  rights  to  a  street-railway  company.  It 
must  be  assumed  that  no  power  was  given  which 
Is  not  given  ezpilcltly  and  clearly  expressed. 

3.  The  power  over  streets  is  not  taken 
firom  the  le^fislatore  and  conferred  on  mu. 
nicipalities  by  constitutional  provisions  that 
the  state  shall  not  be  interested  in  any  work 
of  internal  improvement  nor  vacate  or  alter  any 
roadlaid  out  by  the  commlssionerg  of  highways 
or  any  street  in  any  city  or  village  or  In  any  re- 
corded town  plat. 

4.  The  fact  that  the  le^^lature  conld 
not  directly  i^rant  a  ri§^ht  to  use  a 
street  for  street-railroad  purposes  does  not  alter 
the  rule  that  a  municipality  cannot  grant  an  ex- 
clusive right  to  such  use  of  the  streets  unless  the 
power  to  do  so  has  t)een  expressly  conferred. 

5.  Power  to  pmnt  the  ezdusiTe  privi- 
le§re  of  xming  streets  for  street-rail- 
road purposes  is  not  conferred  on  a  munici- 
pality by  a  statute  providing  that  no  street- 
railroad  company  shall  be  authorized  *to  con- 
struct a  railway  through  the  streets  of  any  town 
or  city  without  the  consent  of  the  municipal  au- 
thorities of  such  town  or  city  and  under  such 
regulations  and  upon  such  terms  and  conditions 
as  such  authorities  may  from  time  to  time  pre- 
scribe." 

(July  28, 1896.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Wayne  County  in  favor 
of  defendants  in  a  suit  brought  to  enjoin  de- 


fendants from  interfering  with  plaintiff's  al- 
leged exclusive  right  to  use  certain  streets  for 
street-railway  purposes.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mewrs,  Ashley  Pond  and  Fred  A. 
Baker,  with  MesarB,  Brennan,  Donnelly, 
ft  Van  De  Mark,  for  appellant: 

In  the  absence  of  constitutional  provisions  to 
the  contrary,  a  state  legislature  has  power  to 
confer  on  gas,  water,  street  railwav  and  similar 
corporations  exclusive  rights,  pnvileges,  and 
franchises  in  the  public  streets  and  highways 
occupied  or  used  by  them. 

New  OrleanB  OasUght  Go,  v.  Louisiana  Light 
dbH.P.d  MJq,  Co.  115  U.  8.  650,  29  L.  ed.  616; 
New  Orleans  Watencorks  Co.  v.  Rivers,  115  U. 
S.  674,  29  L.  ed.  526:  LouisvUU  Gas  Co.  v. 
Citizeni^  Gaslight  Co.  115  U.  8.  688,  29  L.  ed. 
610. 

In  states  where  there  are  no  constitutional 
requirements  to  the  contrary,  the  general  pub- 
lic is  represented  by  the  legislature,  and  that 
body  has  control  and  full  supervision  over  the 
public  interests  in  the  highways  of  the  state, 
and  can  modify,  discontinue,  or  surrender  the 
public  rights  in  whole  or  in  part.  The  power 
of  the  legislature  in  this  respect  is  so  great  that 
it  is  equivalent  to  title  in  the  state  to  the  ease- 
ment, the  same  being  held  by  the  state  in  trust 
for  the  public  benefit;  but  the  state  has  no  title 
to  the  strips  of  land  used  as  highways  that  is 
equivalent  to  private  proprietorship,  such  as 
the  state  has  in  the  sites  on  which  the  state 
capitol  and  other  state  buildings  are  erected. 

Illinois  C.  R.  Co.  v.  Illinois,  146  U.  8.  887. 
86  L.  ed.  1018;  Stockton  v.  Baltimore  A  N.  T. 
R.  Co.  82  Fed.  Rep.  9,  1  Inters.  Com.  Rep. 
411;  Peoples.  Ingham  County  Supers.  20  Mien. 
102. 

Before  the  Constitution  of  1850  was  adopted 
the  legislature  of  Michiiran  had  full  control  of 
our  streets  and  highways,  and  the  local  con- 
sent to  their  occupation  and  use  by  plank  road 
and  other  corporations  was  not  constitutionally 
necessary. 

Atty.  Gen.,  McKay,  v.  Detroit  d  E.  PI. 
Road  Co.  2  Mich.  188;  Detroit  4k  H.  PI.  Road 
Co.  V.  Fisher.  4  Mich.  88;  Detroit  d  R.  PL 
Road  Co.  V.  Detroit  Suburban  R.  Co.  108  Mich. 


NoTX.— As  to  the  matter  of  consent  for  the  use 
of  highways  by  street-railway  companies,  see  also 
State,  Kennelly,  v.  Jersey  City  (N.  J.)  80  L.  R.  A. 
85  L.  R.  A. 


281.  and  cases  cited  Id  footnote  thereto;  also  Home- 
stead Street  R.  Co.  v.  Pittsburg  &  H.  Electric 
Street  R.  Co.  (Pa.)  27  L.  R.  A.  888. 
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585;  Wright  Y.  Nagle,  101 U.  S.  791,  25  L.  ed. 
921. 

The  Michigan  Constitution  of  1850  takes  the 
sovereign  power  of  the  state  over  all  public 
streets  and  highways  (except  state  roads  laid 
out  under  the  swamp-land  grants  of  the 
United  States)  from  the  state  legislature,  and 
distributes  it  among  the  townships,  cities,  and 
villages  of  the  state,  to  be  separately  exercised 
by  them  as  their  particular  interests,  necessi- 
ties, and  welfare  may  require. 

People.  Hubbard.y.  Spring  Wells  Twp,  Board, 
25  Mich.  153;  Barnes  v.  Saginaw  County 
Supers.  89  Mich.  295;  People  y.  Nankin  High- 
way Comrs.  15  Mich.  347. 

The  provisions  of  the  Michigan  Constitution 
of  1850,  prohibiting  the  organization  of  cor- 
porations except  under  general  laws,  and  lim- 
iting the  life  of  corporations,  with  certain  ex- 
ceptions, to  thirty  years,  also  lead  irresistibly 
to  the  conclusion  that  the  power  of  the  town- 
ships, villages,  and  cities  of  the  state  to  control 
the  public  streets  and  highways  within  their 
limits  is  an  original  power  vested  in  them  by 
the  Constitution,  and  not  a  power  delegated  to 
them  by  statute. 

San  Francisco  v.  Spring  Valley  Waterworks, 
48  Cal.  493;  Waterloo  Tump.  Boad  Co.  v.  CoU, 
51  Cal.  381;  Omnibus*  R,  Co.  v.  Baldwin.  57 
Cal.  160;  Chicago  City  R.  Co.  v.  People,  73  111. 
541;  Simsv.  Brooklyn  Street  R,  Co.  37  Ohio 
St.  556. 

When  the  local  authorities  act  as  agents  of 
the  legislature  of  the  state,  they  are  necessarily 
bound  by  the  limitations  imposed  by  the  Con- 
stitution of  the  state  on  the  legislature. 

Birmingham  <&  P,  Mines  Street  R.  Co.  v. 
Birmingham  Street  R.  Co.  79  Ala.  465,  58  Am. 
Rep.  615. 

In  Michigan  the  local  authorities,  in  making 
street  railway  grants  and  agreeing  upon  the 
terras  and  conditions  thereofr  exercise  an  origi- 
nal power  vested  in  them  by  the  Constitution 
of  the  state,  and  they  do  not  in  any  sense 
act  as  the  agents  of  the  state  legislature  in 
virtue  of  a  mere  delegation  of  authority;  and 
all  decisions,  state  or  Federal,  proceeding  upon 
a  contrary  theory,  are  either  inapplicable  or 
erroneous. 

People,  Mayhury,  v.  Mutual  Gaslight  Co.  38 
Mich.  154;  People  v.  Ft.  Wayne  dt  E.  R,  Co. 
92  Mich.  522,  16  L.  R.  A.  iri2:  Atty.  Oen. 
V.  Detroit  Suburban  R.  Co.  96  Mich.  65;  State, 
Atty.  Gen.,  v.  Madison  Street  R.  Co.  72  Wis. 
612, 1  L.  R.  A.  771. 

In  view  of  the  constitutional  powers  and 
rights  of  municipal  corporations  in  Michigan, 
and  the  fact  that  in  making  street-railway 
grants  they  act  for  themselves  and  not  as  the 
agents  of  the  state  legislature  under  delegated 
authority,  they  can  make  such  grants  exclusive 
for  a  limited  term  of  years. 

There  are  a  number  of  cases  where  exclusive 
grants  have  been  held  void,  but  in  each  and 
every  one  of  them  the  court  has  disposed  of 
the  question  as  one  of  delegated  authority,  and 
has  inquired  simply  whether  an  exclusive 
grant  was  within  the  power  and  authority  con- 
ferred upon  the  municipality  by  the  legisla- 
ture. 

Saginaw  Gaslight  Co.  v.  Saginaw,  28  Fed. 
Rep.  529;  Grand  Rapids  Electric  Light  d  P.  Co. 
V.  Grand  Rapids  Edison  E.  L.  dt  Fuel  Gas  Co.  33 
■^  L.  R.  A. 


Fed.  Rep.  659;  Birmingham  A  P.  Mines  Street  R 
Co.  V.  Birmingliain  Street  R.  Co.  79  Ala.  465, 
58  Am.  Rep.  615;  Parkhurst  v.  Capital  City 
R.  Co.  23  Or.  471. 

Other  cases,  although  proceeding  on  the 
very  same  theory  of  delected  power,  have 
sustained  exclusive  grants  for  a  term  of  years. 

Netpport  V.  Newport  Light  Co.  84  Ky.  166; 
Des  Moines  Street  R.  Co.  v.  Des  Moines  Broad- 
Gauge  Street  R.  Co.MZ  Iowa.  513. 

There  is  no  material  legal  difference  between 
the  power  to  make  an  exclusive  street-railway 
grant,  and  the  power  to  make  a  perpetual  one. 

PeopU  V.  0*Brien,  111  N.  Y.  1,  2  L.  R.  A. 
255. 

The  Michigan  Constitution  places  no  restric- 
tions on  the  local  power,  and  leaves  the  whole 
subject  of  the  terms  and  conditions  to  the  local 
discretion,  without  any  express  limitations, 
and  with  only  such  implied  ones  as  are  inher- 
ent in  the  subject-matter. 

Limitations  upon  the  local  power,  therefore, 
must  be  found  elsewhere  than  in  the  Constitn- 
tion  or  the  statutes. 

Saginaw  Gaslight  Co.  v.  Saginaw,  Birming- 
ham cfc  P.  Mines  Street  R.  Co.  v.  Birmingham 
Street  R.  Co,,  and  Parkhurst  v.  Capital  City 
R.  Co.  supra:  Indianapolis  Cable  Street  R,  C^. 
V.  Citizens'  Street  R.  Co.  127  Ind.  369,  8  L.  R. 
A.  539:  Gale  v.  Kalamazoo,  23  Mich.  344,  9 
Am.  Rep.  80. 

Cases  of  delegated  power  do  not  apply  to 
the  case  at  bar. 

State,  Atty.  Gen.,  v.  Cincinnati  Gaslight  A  C. 
Co.  18  Ohio  St.  262;  Norwich  Gaslight  Co.  v. 
Norwich  City  Gas  Co.  25  Conn.  19;  Grattd 
Rapids  Electric  Light  <&  P.  Co.  v.  Grar>d 
Rapids  Edison  E.  L.  <fc  Fuel  Gas  Co.  83  Fed. 
Rep.  659. 

In  the  following  cases  exclusive  grants  made 
by  the  local  authorities  in  virtue  of  a  delegate<i 
power  were  sustained: 

Newport  v.  Newport  Light  Co.  84  Ky.  166; 
Des  Moines  Street  R.  Co.  v.  Des  Moines  Broad- 
Gauge  Street  R.  Co.  73  Iowa,  513. 

Messrs.  Frank  Sullivan  Smith  and 
James  C.  Carter  also  for  appellant. 

Mr.  John  J.  Speed,  for  appellee  city  of 
Detroit: 

Municipal  corporations  are  created  to  aid  the 
state  government  in  the  regulation  and  admin- 
istration of  local  affairs.  They  have  only 
such  powers  of  government  as  are  expressly 
granted  them  or  such  as  are  necessary  to  carry 
into  effect  those  that  are  srranted.  No  powers 
can  be  implied  except  such  as  are  essential  to 
the  objects  and  purposes  of  the  corporation  as 
created  and  established. 

Ottftwa  V.  Carey,  108  U.  8.  121,  27  L.  ed. 
674:  Taylor  v.  Bay  City  Street  R.  Co.  80  Mich. 
77;  Peo])l^,  Le  Roy,  v.  Eurlbut,  24  Mich.  69, 9 
Am.  Rep.  103. 

Among  other  charter  powers  conferred  upon 
the  common  council  of  the  city  of  Detroit  is 
the  general  power  of  regulating  the  use  of  its 
streets  and  highways,  but  this  is  a  legisla- 
tive power  which  may  be  exercised  over  and 
over  again  and  belongs  to  the  domain  of  police 
powers,  which  can  neither  be  restrained  nor 
bargained  away  by  contract. 

Petz  V.  Detroit,  95  Mich.  169,  and  cases 
cited. 

Messrs.  John  B.  Corliss,  Benton  Han* 
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chett,  and  Herschel  H.  Hatch,  with  Mr. 
Charles  Flowers^  for  appellee  Detroit 
Railway. 

Montgomery*  J.,  delivered  tbeoplDion  of 
the  court: 

The  bill  in  this  ease  was  filed  to  restrain  the 
defendant  the  Detroit  Railway  from  construct- 
ing and  operating  a  street  railway  in  certain 
streets  in  the  city  of  Detroit,  the  complainant 
claioQing  to  have  a  prior  right  to  construct  and 
operate  a  street  railway  in  such  streets  under 
and  by  virtue  of  ^n  ordinance  of  the  city. 
The  complainant  is  the  successor  to  the  Detroit 
City  Railwav.  By  an  ordinance  approved 
November  24,  1862,  the  Detroit  City  Railway 
was  * 'exclusively  authorized  to  construct  and 
operate  railways  as  herein  provided,  in  and 
through  [certain  named  streets]  and  through 
such  other  streets  and  avenues  in  said  city  lis 
may  from  time  to  time  be  fixed  and  determined 
by  a  vote  of  the  common  council  of  said  city 
of  Detroit  and  assented  to  in  writing  by  said 
corporation;  .  .  .  and  provided  the  cor- 
poration does  not  assent  in  writing  within 
thirty  days  after  the  passage  of  said  resolution 
of  the  council  ordering  the  formation  of  new 
routes,  then  the  common  council  may  give  the 
privilege  to  any  other  company  to  build  such 
route,  and  such  other  company  shall  have  the 
right  to  cross  any  track  of  rails  already  laid,  at 
their  own  cost  and  expense."  By  an  ordinance 
passed  in  November,  1879.  the  rights  conferred 
and  the  obligations  imposed  by  the  ordinance 
of  1862  were  continued  until  November  14, 
1909.  Complainant's  predecessor,  the  Detroit 
City  Railway,  was  organized  under  the  train 
railway  act,  and  at  the  date  of  the  adoption 
of  the  first  ordinance  in  1862,  §  34  of  that 
act  provided  that  "all  companies  or  corpora- 
tions formed  for  such  purposes  shall  have  the 
exclusive  right  to  use  and  operate  any  street 
railways  constructed,  owned,  or  held  by  them, 
provided  that  no  such  company  or  corporation 
shall  be  authorized  to  construct  a  railway  un- 
der this  act  through  the  streets  of  any  town  or 
city  without  the  consent  of  the  municipal  au- 
thorities of  such  tQwn  or  city  and  under  such 
regulations  and  upon  such  terms  and  condi- 
tions as  said  authorities  may  from  time  to  time 
prescribe."  In  1867  this  section  was  amended 
by  adding  another  proviso,  which  reads  as  fol- 
lows: **  Provided,  further,  that  after  such  con- 
sent shall  have  been  given  and  accepted  by  the 
company  or  corporation  to  which  the  same  is 
granted,  such} authorities  shall  make  no  regu- 
lations or  conditions  whereby  the  riffhts  or 
franchises  so  granted  shall  be  destroyed  or  un- 
reasonably impaired,  or  such  company  or  cor- 
poration be  deprived  of  the  right  of  construct- 
ing, maintaining,  and  operating  such  railwav 
in  the  street  in  such  consent  or  grant  named, 
pursuant  to  the  terms  thereof." 

The  question  first  in  importance  is  whether 
the  common  council  of  the  city  had  the  inher- 
ent power,  or  derived  the  power  under  this 
statute,  to  grant  the  privilege,  not  only  to  build 
such  lines  as  were  specifically  designated  in  the 
ordinance  of  1862,  but  to  couple  with  this 
grant  the  grant  of  the  first  right  to  build  any 
other  lines  which  the  city  authorities  might,  in 
the  future,  elect  to  have  constructed,  on  the 
same  terms  as  were  provided  with  reference  to 
35  L.  R.  A. 


the  lines  specifically  provided  for  in  the  ordi- 
nance of  1862.  It  is  apparent  from  the  read- 
ing of  the  statute  that  there  was  no  express 
and  direct  authority  conferred  in  terms  upon 
the  common  council  to  grant  an  exclusive 
privilege  to  occupy  the  streets  of  the  city  for 
street-railway  purposes.  An  attempt  has  been 
made  to  distinguish  the  right  of  election  sought 
to  be  conferred  by  the  ordinance  from  a  grant 
of  an  exclusive  privilege,  on  the  ground  that 
the  municipality  reserves  to  itself  the  right  to 
grant  the  privilege  to  other  companies  to  con- 
struct street  railways  in  case  the  first  company 
shall  elect  not  to  buiid  in  designated  streets. 
But,  while  the  ordinance  does  not,  in  terms, 
purport  to  be  a  direct  grant  of  an  exclusive  use 
in  ail  the  streets  of  the  city,  it  is  a  grant  of  an 
exclusive  privilege,  which  the  compnuy  is  given 
the  option  to  avail  itself  of  or  not, at  its  pleasure. 
The  legislative  control  over  the  streets  is  sus- 
pended during  a  period  of  thirty  years,  except 
in  cases  where  the  company  shall,  upon  inves- 
tigation, determine  that  a  line  does  not  give 
suftlcient  promise  of  profit  to  justify  it  in  mak- 
ing the  re<3^uisite  expenditure,  when,  on  its  re- 
fusal to  build,  the  city  regaibs  so  much  of  its 
legislative  authority  as  enables  it  to  provide  for 
the  construction  of  a  particular  line,  but  as  to 
other  streets  and  other  lines  its  power  is  still 
suspended.  Nor  would  it  be  possible,  under 
the  construction  contended  for  by  complainants, 
for  the  city  to  make  othier  or  better  terms  with 
another  company  prepared  to  build  independ- 
ent or  competing  lines.  We  consider  that  this 
is  none  the  less  a  grant  of  an  exclusive  priv- 
ilege because  of  the  option  reserved  to  the  com- 
pany to  build  or  not,  and  that  the  rules  of 
construction  which  obtain  in  construing  such 
grants  and  in  determining  whether  the  power 
to  make.such  grants  exists  should  be  applied. 
The  general  rule,  established  by  the  weight  of 
authority,  is  that  municipal  corporations  have 
no  power  to  grant  exclusive  nghts  to  street 
railway,  gas,  or  water  companies,  except  upon 
authority  from  the  legislature,  given  explicitly, 
and  clearly  expressed;  and  that  in  construing 
charters  and  statutes  conferring  upon  the  mu- 
nicipality the  right  to  provide  for  these  con- 
veniences the  authority  to  grant  exclusive 
privileges  will  not  be  implied  from  the  use  of 
general  language.  Booth,  Street  Railway  Law, 
^  108;  ardnd  Mapids  Electric  Light  cfc  P.  Go. 
V.  Grand  Rapids  Edison  E,  L.  &  Fuel  Oaa  Co. 
33  Fed.  Rep.  659;  Jackson  County  Horse  R.  Co. 
V.  Interstate  Rapid  Transit  R.  Co.  24  Fed. 
Rep.  806;  Saginaw  Gaslight  Co.  v.  Saginaw^ 
28  Fed.  Rep.  529;  Parkhurstv.  Capital  City  R. 
Co.  23  Or.  471;  Longv.  Duluth,  49  Minn.  280; 
2  Cook,  Stock,  Stockholders,  «&  Corp.  Law, 
^  913.  It  is  conceded  that  the  weight  of  au- 
thority establishes  this  rule,  but  it  is  contended 
that  this  is.  after  all,  but  a  rule  of  construction, 
and  that  the  paramount  rule  of  construction  is 
that  the  intent  of  the  legislature,  when  gath- 
ered from  the  whole  terms  of  the  enactment, 
should  control.  We  recognize  the  force  of 
this  latter  rule,  except  in  a  case  where  it  crosses 
lines  with  another  well-understood  rule  of  con- 
struction. But  courts  are  not  at  liberty  to  re- 
sort to  this  rule,  and  to  discard  another  rule  of 
construction;  for  in  ascertaining  the  intent  it 
must  be  assumed  that  the  statute  was  adopted 
in  view  of  the  recognized  rule  that  nothing  is 
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to  be  taken  by  inteDdment  in  construing  a  legis- 
lative grant  of  power. 

The  principal  contention  of  complainant's 
counsel  is  that  the  policy  of  our  Constitution, 
which  favors  local  self-government,  should 
have  controlling  effect  in  determining  the  legis- 
lative intent  in  this  case,  and  that  because  of 
this  policy  the  cases  cited  from  other  states  to 
sustain  the  proposition  that  a  municipality 
does  not  possess  the  power  to  grant  an  exclu- 
sive privilege,  except  the  same  be  conferred  in 
express  terms,  should  not  have  controlling  ef- 
fect. To  some  extent  counsel  for  complainants 
differ  in  the  scope  of  their  contention  as  to  the 
effect  of  certain  provisions  of  our  Constitution. 
The  contention,  as  it  is  made  in  the  brief  of 
one  of  complainant's  counsel,  is  that  under  our 
Constitution  the  sovereign  power  over  all  pub- 
lic streets  and  highways  (except  state  roads  laid 
out  under  swamp-land  grants)  is  taken  from 
the  state  legislature,  and  distributed  among  the 
townships,  cities,  and  villages  of  the  state,  to 
be  separately  exercised  by  them;  and  that, 
therefore,  the  local  authorities,  in  making 
street-railway  irrants,  and  in  agreeing  upon  the 
terms  and  cond[ition8  thereof,  exercise  an  origi- 
inal  power  vested  in  them  by  the  Constitution 
of  the  state;  and  that  they  do  not  in  any  sense 
act  as  the  agents  of  the  state  legislature  by  vir- 
tue of  a  mere  delegation  of  authority.  The 
provisions  of  the  state  Constitution  which  are 
cited  as  establishing  this  policy  are  art.  14,  §  9; 
art.  11,  §  1;  art.  4,  §  28.  Article  11,  §  1,  pro- 
vides for  the  election  of  highway  commission- 
ers in  townships  and  road  districts,  and  can 
have  no  bearing  upon  the  question  except  as  it 
may  tend  to  show  the  general  policy  of  the 
people  in  dealing  with  the  subject  of  highways. 
Article  14.  §  9,  reads:  "  The  state  shall  not  be 
a  party  to  of  interested  in  any  work  of  internal 
improvement,  nor  engage  in  carrying  on  any 
such  work  except  in  tlie  expenditure  of  grants 
to  the  state  of  lands  or  other  property."  And 
art.  4,  §  23,  provides:  "The  legislature  shall 
not  .  .  .  vacate  or  alter  any  road  laid  out 
by  the  commissioners  of  highways  or  any  street 
in  any  city  or  village  or  in  any  recorded  town 
plat."  It  is  contended  that  these  provisions 
take  away  the  power  from  the  legislature,  and 
transfer  it  to  the  local  governments.  In  sup- 
port of  this  contention  we  are  cited  to  the  cases 
of  People,  Hubbard,  v.  Spiingwells  Tu>p.  Board, 
25  Mich.  153;  Daviesy.  Saginaw  County  Supers, 
89  Mich.  295;  PeopU,  LeRoy,  v.  Hurlbut,  24 
Mich.  44, 9  Am.  Rep.  103;  People,  Park  Comrs., 
V.  Detroit,  28  Mich.  228,  15  Am.  Rep.  202; 
People,  Atty,  Gen.,  v.  Detroit,  29  Mich.  108. 
In  People,  Hubbard,  v.  Springwells  Twp.  Board, 
the  question  arose  as  to  the  validity  of  an  act 
of  the  legislature  authorizing  an  appointment 
bv  the  governor  or  commissioners  to  improve 
Fort  street,  in  the  township  of  Springwells, 
and  to  collect  tolls.    The  township  was  re- 

?[uired  to  issue  bonds  and  submit  to  taxation 
or  the  purpose  of  paving  for  the  improvement. 
It  was  held  that  this  was  a  work  of  internal 
improvement,  and  as  such  could  not  be  under- 
taken by  state  agencies,  and  it  was  further  held 
that,  as  commissioners  and  overseers  of  high- 
ways were  constitutional  officers,  their  func- 
tions could  not  be  wholly  abolished,  nor  could 
they  be  elected  or  appointed  by  other  authority 
than  the  township.  In  this  latter  holding  the 
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court  followed  People,  LeBoy,  v.  HurOntt. 
But  in  People,  Hubbard,  v.  SpringwelU  Tttp. 
Board,  the  court  by  no  means  holds  that  the 
control  of  the  streets  by  the  local  authorities  is 
supreme;  on  the  contrary, « it  was  said  that  the 
power  of  the  highway  commissJoners  was  sub- 
ject to  legislative  modification.  In  Daidet  v. 
Saginaw  County  Supers,  the  court  held,  follow- 
ing People,  Hubbard,  v.  Springteelis  Twp. 
Board,  that  it  was  incompetent  to  withdraw 
from  the  local  authorities  provided  by  the  Con- 
stitution the  functions  of  their  offices,  and  con- 
fer them  upon  a  board  appointed  by  a  power 
removed  from,  and  not  reajMnsible  to,  local 
authority.  The  scope  of  the  earlier  decisions 
is  clearly  stated  by  Mr.  Justice  Cooley  in  i^?»- 
ple.  Park  Comrs,,  v.  Detroit,  28  Mich.,  at  page 
289,  15  Am.  Rep.  202.  After  stating  that  the 
opinion  in  People,  LeBoy^  v.  HurOntt  had  been 
misapprehended.  Justice  Cooley  said:  ''We 
intended,  in  that  case,  to  concede  most  fully 
that  the  state  must  determine  for  each  of  its 
municipal  corporations  the  powers  it  should 
exercise,  and  the  capacities  it  should  possess, 
and  that  it  must  also  decide  what  restrictions 
should  be  placed  upon  these,  as  well  to  pre- 
vent clashing  of  action  and  interest  in  the  state 
as  to  protect  individual  corporators  against  in- 
justice and  oppression  at  the  hands  of  the  local 
majority.  And  what  we  said  in  that  case  we 
here  repeat,  that,  while  it  is  a  fundamental 
principle  in  this  state,  recognized  and  perpet- 
uated by  express  provisions  of  the  Constitution^ 
that  the  people  of  everv  hamlet,  town,  and  city 
of  the  state  are  entitled  to  the  benefits  of  local 
self-government,  the  Constitution  has  not 
pointed  out  the  precise  extent  of  local  powers 
and  capacities,  but  has  left  them  to  he  deter- 
mined in  each  case  by  the  legislative  authoritj 
of  the  state  from  considerations  of  general  pol- 
icy, as  well  as  those  which  pertain  to  the  local 
benefit  and  local  desires.  And  in  conferring 
those  powers  it  is  not  to  be  disputed  that  the 
legislature  may  give  extensive  capacity  to  ac- 
quire and  hold  property  for  local  purposes,. 
or  it  may  confine  the  authority  within  nar- 
row bounds;  and  what  it  thus  confers  it 
may  enlarge,  restrict,  or  take  away  at  pleas- 
ure." This  is  a  clear  exposition  of  plain 
provisions  of  the  Constitution.  Article  4, 
g  88,  reads:  '*  The  legislature  may  confer  up- 
on organized  townships,  incorporated  cities 
and  villages  and  upon  boards  of  supervisors 
of  the  several  counties,  such  powers  of  a  local 
legislative  and  administrative  character  as 
they  may  deem  proper. "  The  limitations  upon 
this  broad  power  to  confer  or  withhold  author- 
ity are  that  the  legislature  may  not  withhold 
authority  from  the  local  authorities,  and  con- 
fer it  upon  an  outside  agencjr;  and  under  the 
provisions  of  article  4,  §  23,  it  may  not  vacate 
or  alter  any  road  laid  out  by  the  commissioner 
or  local  authorities. 

Since  the  adoption  of  the  Constitution  many 
acts  have  been  passed  relating  to  the  control  of 
streets,  and  imposing  duties  upon  local  author- 
ities; and  in  special  charters,  as  well  as  in  the 
general  act  for  incorporation  of  cities,  it  has 
been  deemed  essential  to  confer  and  define 
the  extent  of  the  control  over  streets  reposed 
in  municipal  authorities.  This  court,  in  the 
case  of  Taylor  v.  Bay  City  Street  K  Od,  90 
Mich.  77,  Mr.  Justice  Grant,  speaking  for  the 
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court,  said,  "Municipal  corporations  derive 
their  sole  source  of  power  from  legislative 
enactmento."  See  also  Saginaw  Gaslight  Co, 
V.  Saginaw,  28  Fed.  Rep.  529;  Grand  Hapids 
Electric  Light  dt  P,  Co,  v.  Grand  Rapids  Edi- 
son E,  L.  <fe  Fuel  Gas  Co.  88  Fed.  Rep.  659; 
Detroit  Citizens'  Street  R.  Co,  v.  Detroit,  22 
U.  a  App.  570,  12  C.  C.  A.  865.  64  Fed.  Rep. 
628,  26  L.  R.  A.  667;  Detroit  v.  Blackeby,  21 
Mich.  84,  4  Am.  Rep.  450.  The  power  of  a 
municipality  to  grant  an  easement  in  the  street 
to  a  street-railway  company  is  not  inherent, 
but  is  derived  from  the  legislature.  It  is, 
however,  strenuously  urged  upon  us  that, 
in  view  of  the  general  policy  of  self-gov- 
erument,  which  is  evidenced  by  the  provisions 
of  the  Constitution  quoted  and  the  decisions 
of  this  court,  the  grant  to  the  municipality  by 
the  legislature  should  receive  a  construction 
more  liberal  than  if  it  were  a  delegation  of 
power  which  the  legislature  could  itself  exer- 
cise: it  being  urged  in  the  same  connection 
that  the  legislature  could  not  grant  an  ease- 
ment or  right  to  use  a  particular  street  for 
street-railway  purposes.  Without  affirming 
or  denying  the  latter  proposition,  we  do  not 
thinlc  the  precedent  contention  would  be  solved 
by  a  determination  of  that  question.  It  is  clear 
that  whatever  power  the  local  authorities  have 
to  grant  an  easement  in  the  street  for  stree^ 
railway  purposes  is  derived  from  the  legisla- 
ture, whether  the  streets  of  a  city  be  directly 
controlled  by  the  legislature  in  such  sense  that 
a  direct  grant  may  be  made,  or  whether  the 
trust  be  one  which  may  be  executed  through 
certain  local  authorities  only.  The  reasons  tor 
construing  a  grant  of  authority  with  strictness 
are  equally  forcible.  Whether  such  a  fran- 
chise be  the  subject  of  a  grant  by  the  state 
direct  or  by  the  local  authorities,  the  power 
over  the  streets  is  a  trust,  and  the  authority  to 
grant  an  exclusive  right  ought  not  to  be  im- 
plied any  more  because  the  legislature  has 
not  reserved  to  itself,  or  does  not  originally 
possess,  the  power  |to  grant  an  easement  in  a 
particular  street.  The  question  whether  such 
power  is  reserved  to  the  legislature  seems  not 
to  have  been  allowed  to  control  the  rule  that 
the  power  to  grant  an  exclusive  franchise  or 
right  will  not  be  inferred.  In  Parkhurst  v. 
Capital  City  R.  Co.  28  Or.  471.  the  court  states 
the  question  as  follows:  ''The  precise  question, 
then,  is.  Had  the  city  of  i  Salem,  under  the 
grant  of  an  exclusive  power  to  permit,  allow, 
and  regulate  the  laying  down  of  tracks  for 
street  cars  upon  such  terms  and  conditions  as 
it  may  prescribe,  the  power  to  grant  for  a  term 
of  years  the  exclusive  right  to  occupy  its  streets 
with  street  railways?"  The  court  said:  "It  is 
true,  this  power,  so  far  as  granted,  is  by  the 
charter  made  exclusive;  that  Is.  the  city  alone 
has  the  rieht  and  power  to  permit,  allow,  and 
regulate  the  use  of  its  streets  for  the  purpose 
indicated.  To  this  extent  it  is  endowed  with 
complete  legislative  sovereignty;  that  sover- 
eignty has  no  limit  so  long  as  the  city  keeps 
within  the  powers  granted."  Yet,  notwith- 
standing this,  it  was  held  that,  as  the  power  to 
grant  an  exclusive  privilege  was  not  expressly 
conferred,  it  was  not  to  be  implied.  Indeed, 
the  argument  in  favor  of  the  necessity  that  the 
power  to  grant  exclusive  privileges  be  lodged 
somewhere  would  apply  with  substantially  the 
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same  force  in  case  of  a  delegation  of  power 
which  the  legislature  may  exercise  directly  as 
in  a  case  where  the  power  is  conferred  upon 
the  local  authorities  as  the  only  means  of  gain- 
ing an  easement.  Certainly  the  difference  Is 
onl^  in  degree,  as  during  the  recess  of  the 
legislature  the  power  would,  in  the  former 
case  as  in  the  latter,  be  in  the  local  authori- 
ties. 

One  very  solid  ground  upon  which  the  cases 
which  hold  that  authority  of  a  municipality  to 
grant  an  exclusive  privilege  is  not  to  be  in- 
ferred in  the  absence  of  an  express  grant  rests 
is  that  a  franchise  of  that  nature  is  in  restraint 
of  free  competition.  It  does  not  detract  from 
the  force  of  these  authorities  that  in  some  of 
the  cases  there  has  been  stated  a  further  reason 
that  the  legislature  will  not  be  presumed  to 
have  delegated  its  own  authority  except  to  the 
extent  that  such  delegation  of  power  is  clearly 
expressed.  In  Slate,  Atty.  Gen.,  v.  Cincin- 
nati Gaslight  dt  C,  Co.  18  Ohio  St.  262,  it  was 
said:  "We  have  referred  to  these  authorities 
as  our  justification  for  saying  that  when  a 
franchise  so  far  in  restraint  of  trade,  and  so 
pregnant  with  public  mischief  and  private 
hardship,  is  drawn  in  question,  and  is  claimed 
to  be  derived  through  a  municipal  ordinance 
or  contract,  the  power  of  the  municipal  author- 
ities to  pass  the  ordinance  or  enter  into  the 
contract  must  be  free  from  doubt.  It  must  be 
found  on  the  statute  book  in  express  terms,  or 
arise  from  the  terms  of  the  statute  by  implica- 
tion so  direct  and  necessary  as  to  renaer  it 
equally  clear."  In  Saginaw  Gaslight  Co.  v. 
Saginaw,  Judge  Brown  said:  "Nothing  is 
better  settled  than  that  statutes  creating 
monopolies,  granting  franchises  and  charters 
of  incorporation,  must  be  construed  liberally 
in  fayor  of  the  public  and  strictly  as  against 
the  grantee."  We  think  the  act  in  question 
cannot  be  construed  as  conferring  the  power 
upon  the  common  council  to  grant  such  a  priv- 
ilege as  that  which  was  attempted  to  be  con- 
ferred by  the  ordinance  of  1862.  Certainly 
there  is  no  express  grant  of  the  right  to  con- 
fer exclusive  privileges,  nor  do  we  think  that 
there  is  any  clear  implication  of  any  such 
power  arising  out  of  the  terms  of  the  act. 
There  is  a  limitation  upon  the  right  of  the 
company  to  construct  a  railway,  which  is  that, 
before  doing  so,  the  company  shall  procure 
the  consent  of  the  municipal  authorities  under 
such  regulations  and  upon  such  terms  as 
said  authorities  may  from  time  to  time  pre- 
scribe. Fairly  construed,  this  language  re- 
lates to  the  terms  and  conditions  to  be  pre- 
scribed for  the  contemplated  occupancy  by 
the  parties  to  the  contract,  and  the  "terms 
and  conditions"  relate  to  such  occupancy 
of  such  streets.  A  broader  construction  is 
contended  for,  and  it  is  said  that  the  power 
to  make  terms  and  conditions  carries  with  it 
an  implication  of  power  to  make  all  terms  and 
conditions  relating  to  the  subject-matter  neces- 
sary to  effectuate  the  object  of  the  legislation; 
and  that  it  is  to  be  assumed,  and,  indeed,  that 
the  evidence  in  the  case  fairly  indicates,  that 
the  grant  of  this  exclusive  privilege  was  essen- 
tial in  order  to  induce  the  railway  company  to 
undertake  the  construction  of  a  railway.  Of  a 
similar  contention  it  was  said,  in  the  case  of 
Long  y.  Duluth,  49  Minn.  280:     "It  may  be 
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said  that  the  power  to  contract  would  be  use- 
less unless  the  privilege  conferred  may  be 
made  exclusive;  for  otherwise  private  corpo- 
rations or  persons  would  not  engage  in  an 
undertaking  involvinje:  the  necessity  for  very 
large  expenditures  of  capital  in  works  which 
might  be  rendered  unprofitable,  if  not  value- 
less, by  the  subsequent  action  of  the  municipal 
or  state  government.  The  argument  is  not 
without  force.  The  cases  cited  above  and 
others  show  that  it  has  often  been  advanced  in 
support  of  claims  of  exclusive  privileges,  but 
it  has  rarely,  if  ever,  prevailed.  It  suggests 
considerations  of  policy  which  may  influence 
the  legislature  to  grant  or  to  authorize  the 
granting  of  exclusive  privileges;  but  the  prin- 
ciples in  accordance  with  which  legislative 
ffrants  of  this  kind  are  to  be  construed  seem  to 
be  so  clearly  established  that  generally  not 
much  weight  can  be  gi^en  to  such  an  arsrument 
in  determining  the  effect  of  particular  legisla- 
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tive  action."  See  also  Orand  Rapids  Eltftn^ 
Light  db  P.  Co.  v.  Grand  Rapids  Edison  E.  L. 
dt  Fuel  Gas  Co.  33  Fed.  Rep.  671.  Assuming' 
good  faith  on  the  part  of  the  municipalities 
and  private  corporations  contracting  with  them 
to  be  the  rule,  it  would  be  dif&cult  to  imasir.^ 
a  case  in  which  the  attempted  exercise  of  & 
right  to  grant  an  exclusive  privilege  could  nrit 
be  fortified  by  a  well-grounded  claim  of  neces- 
sity. We  think  an  implication  of  power  can 
not  be  built  up  upon  this  claim. 

Having  reached  the  conclusion  that  the  coun 
below  was  right  in  holding  that  legislative  au- 
thority to  ^rant  the  privilege  in  question  ditl 
not  exist,  it  becomes  unnecessary  to  discus^ 
the  numerous  interesting  collateral  questioD^ 
which  have  been  raised  and  argued  by  coun>^i 

Tfie  decree  of  the  court  below  will  be  affirmtd 
with  costs. 

The  other  Justices  concur. 
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CanstitutioncU  rights. 
See  also  infra,  IX. 

The  constitutional  provision  that  revenue 
bills  must  originate  in  the  lower  house  is  con- 
sidered in  an  Oregon  case,  which  holds  that 
it  does  not  apply  to  a  statute  providing  that 
officers  shall  be  paid  salaries,  and  that  tbey 
shall  collect  certain  fees  to  be  turned  into  the 
treasury.     (Or.)  188. 

A  statute  requiring  oleomargarine  and  arti- 
ficial or  adulterated  butter  to  be  colored  pink 
is  sustained  as  an  exercise  of  the  police  power, 
both  as  to  products  of  the  state  and  or  other 
states  (W.  Va.)  844. 

A  statute  exempting  the  proceeds  of  life  in- 
surance policies  from  liability  for  debts  is  held 
inapplicable  to  pre-existing  debts,  as  otherwise 
it  would  Impair  vested  rights.    (Wash.)  60». 

A  statute  authorizing  a  society  for  the  pre- 
vention of  cruelty  to  animals  to  kill  any  neg- 
lected or  abandoned  animal  which  is  injured 
or  diseased  past  recovery,  or  by  age  has  be- 
come useless,  is  held  unconstitutional  so  far  as 
it  permits  such  killing  without  notice  to  the 
owner.     (Ind.)e82. 

Taxation. 

An  exemption  from  taxation  of  pueblo 
lands  of  a  city  does  not  extend  to  an  assess- 
ment by  an  irrigation  district.    (Cal.)  88. 

A  city  poll  tax  on  every  male  resident 
twenty-one  years  of  age  is  held  unconstitu- 
tional for  lack  of  uniformity,  where  there  is 
an  exemption  of  all  who  voted  at  the  general 
city  election.    (Mo.)  747. 

The  receipt  of  checks  for  taxes  by  an  officer 
who  pays  over  cash  to  the  state  voluntarily  is 
held  to  give  him  no  right  to  the  lien  of  the 
state  for  the  taxes,  as  against  bondholders  un- 
der a  mortgage  from  the  taxpayer,  where  the 
taxes  have  appeared  on  the  record  to  be  paid. 
(C.  C.  App.  8th  C.)  862. 

License  tax. 

A  state  statute  requiring  every  sewing-ma- 
chine company  selling  machines  in  the  state  to 
pay  a  license  tax  is  sustained  against  the  con- 
tention that  it  is  a  burden  on  interstate  com- 
merce.   (Ga.)  497. 

Local  assessments. 

In  Oregon  the  cost  of  local  improvements  is 
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held  not  to  be  a  personal  charge  on  the  owners 
of  the  property  assessed,  and  it  is  said  that  it 
is  extremely  doubtful  if  the  statute  creating 
such  personal  liability  would  be  constitutional. 
(Or.)  58. 

But  in  Texas  a  pavement  assessment  is  held 
to  be  a  personal  charge  against  the  owner  of 
the  property  when  it  constitutes  a  lien  under 
a  charter  providing  also  for  a  collection  by 
suit  against  the  owner.    (Tex.)  666. 

And  in  Iowa  personal  liability  of  the  owner 
of  land  for  special  assessments  is  sustained  on 
the  ground  that  he  had  offered  to  pay  legal 
assessments  without  reciting  the  constitution- 
ality of  a  statute  making  him  personally  liable. 
(Iowa)  63. 

A  lien  for  a  street  assessment  is  held  su- 
perior to  a  prior  mortgage  where  the  statute 
makes  such  an  assessment  a  part  of  the  taxes 
on  the  property,  and  makes  tax  liens  superior 
to  mortgages.    (Wash.)  372. 

Municipal  coi-porations. 

An  ordinance  requiring  the  consent  of  a  ma- 
jority of  the  lotowners  on  a  street  to  the  loca- 
tion of  a  livery  stable  is  held  not  to  be  invalid 
on  the  ground  that  it  is  a  delegation  of  power 
to  individuals.     (111.)  8i. 

The  validity  of  an  ordinance  prohibiting 
any  slaughter  house  in  the  city  is  sustained, 
although  no  provision  for  determining  the 
character  of  the  slaughter  houses  is  contained 
in  It.     (Ind.)  272. 

An  ordinance  making  it  an  offense  to  permit 
drunkards  and  various  other  classes  of  disor- 
derly persons  to  congregate,  visit,  or  remain  in 
one's  house,  tavern,  inn,  or  other  place  of  busi- 
ness is  held  invalid,  because  it  is  not  limited  to 
places  which  require  police  regulation,  or  to 
assemblages  of  immoral  persons.    (Mich.)  226. 

An  attempt  to  annul  or  repeal  by  mere  ma- 
jority vote  a  rule  fixed  by  ordinance  to  the 
effect  that  all  ordinances  must  be  read  three 
times  before  passage,  and  that  no  ordinance 
could  be  passed  the  same  day  in  which  it  was 
introduced  unless  this  rule  was  suspended  by  a 
two-thirds  vote,  is  held  invalid.     (Ind.)  50. 

The  right  of  a  city  to  become  a  part  owner 
of  property  is  held  to  be  prohibited  by  a  con- 
stitutional provision  against  loaning  credit 
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to  or  in  aid  of  any  company,  corporation,  or 
association.    (Oliio)  787. 

A  municipal  contract  payable  in  instalments 
for  water  or  liglit,  made  when  tlic  cit^r  is  al- 
ready indebted  to  its  constitutional  limit,  can 
be  saved  only  when  the  current  revenues  are 
sufficient  to  pay  each  instalment  of  the  debt  as 
it  comes  into  existence  in  addition  to  all  other 
expenses.    (Ind.)  686. 

ViOags. 

A  settlement  of  fourteen  families  scattered 
along  a  stream  for  about  2i  miles,  chiefly  en- 
gaged in  farming  but  including  a  district 
school  and  postofflce,  is  held  to  constitute  a 
village,  within  the  meaning  of  a  statute  against 
keepmg  cattle,  horses,  or  sheep  within  7  miles 
of  a  city,  town,  or  village  where  the  refuse  or 
filth  would  find  its  way  naturally  into  a  stream 
used  by  the  inhabitants  for  domestic  purposes. 
(Utah)  998. 

County. 

A  county  may  be  ousted  by  quo  warranto 
from  territory  which  has  been  legally  annexed 
to  it  and  over  which  it  assumes  jurisdiction. 
(Minn.)  745. 

Officers, 

The  exemption  of  honorably  discharji^ed 
soldiers  and  sailors  from  competitive  examina- 
tions, which  the  New  York  act  of  1895  at- 
tempts to  give,  is  held  unconstitutional  as  the 
constitutional  provision  extends  only  to  a  pref- 
erence after  they  have  been  placed  on  the  list 
for  appointments  and  promotions  as  a  result 
of  examinations.    (N.  Y.)447. 

An  ordinance  providing  for  the  election  of 
a  city  officer  by  joint  convention  of  the  two 
branches  of  the  city  council  is  held  to  infringe 
the  rights  of  the  mayor  under  statutes  pro- 
viding for  appointments  by  him  by  and  with 
the  advice  and  consent  of  such  convention,  and 
further  providing  for  ordinances  regulating 
the  manner  of  appointment.  (Md.)  202. 
See«7i/ra,  II.,  as  to  official  bonds. 
EleetioTis, 

A  determination  of  the  question  which  of 
two  opposing  factions  represents  a  political 
party  when  both  of  them  have  held  conven- 
tions and  certified  nominations  is  held  to  be 
beyond  the  power  of  county  officers  whose 
duty  it  is  to  consider  objections  to  nomination 
papers,  and  they  are  also  held  to  have  no  right 
to  consider  an  agreement  made  between  such 
candidates  and  party  committees  for  the  set- 


tlement of  the  differences  and  the  determina- 
tion of  the  dispute  as  to  which  set  of  candi- 
dates should  have  a  place  on  the  ofiadal  ballot. 
(Kan.)  146. 

But  when  two  or  more  bodies  claim  to  be 
the  convention  of  a  party  contemplated  by 
statute,  and  present  certificates  of  nomination 
to  a  registrar  for  filing,  it  is  held  in  a  Cali- 
fornia case  that  it  is  his  duty  to  decide,  at 
least  in  the  first  instance,  which  is  the  true 
representative  of  the  party,  and  the  mere  fact 
that  a  certificate  is  in  due  form  is  not  conclu- 
sive as  to  his  duty  to  file  it.    (Cat.)  152. 

A  majority  of  all  the  votes  cast  at  an  elec- 
tion, and  not  merely  those  cast  for  the  propo- 
sition to  issue  bonds,  is  held  necessary  under 
a  clause  providing  for  their  issue  when  au- 
thorized by  vote  of  the  people.    (Neb.)  752. 

Highways. 

The  permanent  and  exclusive  appropriation 
of  a  portion  of  a  sidewalk  next  to  a  building 
for  a  fruit  stand  is  held  to  be  an  indictable 
nuisance,  although  it  is  on  the  cover  of  an 
open  way  to  a  cellar,  and  erected  under  a  li- 
cense from  the  city.    (Ala.)  308. 

The  determination  of  a  city  council  that 
trees  on  a  sidewalk  are  an  obstruction  ia  held 
conclusive  under  a  charter  giving  them  power 
to  define  and  remove  nuisances.    (Gal.)  267. 

The  fact  that  a  man  purchases  property 
after  a  paper  grade  line  is  established  for  a 
street,  but  before  the  street  is  actually  graded, 
is  held  not  to  prevent  his  recovery  of  dam- 
ages for  changing  the  grade;  but  no  recovery 
is  allowed  for  buildings  erected  after  the  paper 
grade  line  was  established.    (W.  Ya.)  852. 

An  ordinance  to  compel  railroad  companies 
at  their  own  expense  to  keep  watchmen  and 
gates  where  tracks  cross  a  street  is  held  not  to 
be  included  in  the  general  power  to  make 
streets  safe  for  use,  and  protect  health,  life, 
and  property.    (Ind.)  684. 

Lone  acquiescence  is  held  to  estop  a  city  to 
deny  the  right  of  a  railroad  company  to  cross 
highways,  and  the  fact  that  the  railroad  is  used 
for  unauthorized  purposes  will  not  Justify  the 
removal  of  its  tracks  by  the  city.    (111.)  t^4. 

The  power  to  grant  an  exclusive  privilege 
for  street  railways  is  held  not  to  be  conferred 
on  a  municipality  by  a  statute  which  requires 
municipal  consent  for  such  a  railway,  and  that 
it  shall  be  built  on  such  terms  and  conditions 
as  the  authorities  may  prescribe.    (Mich.)  S59. 


II.  Contractual  and  Commercial  Relations. 


An  association  of  master  stevedores  fixing 
minimum  prices,  with  a  stipulation  against 
discounts  unless  authorized  by  the  association, 
is  held  not  unlawful  where  it  is  not  shown 
that  the  prices  are  unreasonable  or  the  associa- 
tion in  substantial  control  of  the  business,  or 
that  the  restriction  precludes  fair  competition 
with  others.     (Cal.)  318. 

A  contract  for  permanent  employment 
whereby  a  person  is  induced  to  give  up  his 
own  business  is  held  not  to  be  too  indefinite 
for  enforcement,  or  otherwise  invalid.  (Mass. ) 
512. 

The  validity  of  a  contract  by  a  railroad  em- 
ployee to  release  the  employer  from  liability 
for  injuries  if  he  accepts  benefits  from  a  relief 
35  L.  R.  A. 


association  to  which  both  parties  contribute  is^ 
sustained,  and  held  not  to  be  affected  by  a 
statute  prohibiting  contracts  to  surrender  or 
waive  any  right  of  action  for  such  injuries, 
or  to  surrender  or  waive  any  other  right,  if 
that  right  is  asserted.    (Ohio)  507. 

The  right  of  a  patentee  to  impose  as  a  condi- 
tion upon  the  sale  of  a  patented  machine  thai 
an  unpatented  article  necessary  to  the  opera- 
tion of  the  machine  shall  be  bought  exclusively 
from  him  is  sustained,  although  the  effect  is 
to  give  him  a  monopoly  in  the  unpatented  ar- 
ticle.    (C.  C.  App.  6th  C.)  728. 

A  sale  of  beer  under  a  contract  that  the 
purchaser  will  not  sell  the  beer  of  any  other 
maker,  and  that  he  shall  have  |the  exclusive 


sale  of  this  beer  in  that  vicinity,  is  held  to  con 
stitute  an  illegal  trust,  and  the  fact  that  it  in 
eludes  an  interstate  sale  is  held  insuiflcient  to 
prevent  the  effect  of  the  state  an ti- trust  law. 
(Tex.)  241. 

Carriers. 

Tender  of  a  five-dollar  bill  in  payment  of 
fare  on  a  street  car  is  held  to  be  unreasonable 
and  ineffectual  as  a  payment  of  fare,  where 
the  carrier's  rule,  although  not  brought  home 
to  the  passenger,  limits  the  amount  of  change 
which  the  conductor  is  obliged  to  furnish  to 
$2.     (N.  Y.)489. 

A  railroad  company  selling  tickets  with 
coupons  for  connecting  roads  is  held  not  to  be 
liable  for  the  failure  of  the  connecting  roads 
to  honor  the  tickets.  There  is  no  presumption 
that  it  acts  otherwif>e  than  as  agent  for  the 
connecting  roads.     (111.)  599. 

A  statute  prohibiting  a  carrier  from  exempt- 
ing itself  by  contract  from  liability  for  negli- 
gence of  connecting  carriers  is  upheld  against 
the  claim  that  it  is  a  regulation  of  commerce, 
and  is  held  to  apply  to  all  cases  in  which  the 
carrier  undertakes  to  transport  property  be- 
yond its  own  line.  (Mo.)  110. 
Strike. 

The  effect  of  a  strike  on  liability  for  demur- 
rage is  considered  at  length  in  a  case  which 
holds  that  the  charterer  is  not  obliged  to  hire  at 
25  per  cent  increase  of  wages  above  the  market 
rate  men  who  have  abandoned  employment 
without  warning  at  a  critical  time  and  banded 
themselves  together  to  prevent  by  intimidation 
and  violence  other  workmen  from  carrying  on 
the  business,  nor  is  he  obliged  to  agree  not  to 
prefer  faithful  and  willing  laborers  at  going 
wages.  (C.  C.  App.  8th  C.)  623. 
Innkeepers. 

The  liability  of  an  innkeeper  for  thefts  of 
the  property  of  his  guests  committed  by  his 
servants  is  asserted  notwithstanding  the  fact 
that  the  guest  was  intoxicated  and  left  his 
door  unlocked.  (W.  Va.)  850. 
Banks. 

The  right  of  a  bank  to  set  off  an  unmatured 
note  of  an  insolvent  depositor  against  the  de- 
posit is  sustained  against  the  rights  of  a  drawee 
of  a  check  on  the  deposit  of  which  the  bank 
had  no  notice  until  after  it  learned  of  the  in- 
solvency of  the  depositor.  (Iowa)  379. 
Insurance. 

A  woman  is  held  to  have  an  insurable  inter- 
est in  the  life  of  a  son-in-law  in  whose  family 
she  lives  where  they  keep  a  t>oarding  house 
and  divide  the  profits  between  them.  (Ky.) 
692. 

The  right  to  reinstatement  of  membership 
in  a  benefit  society  after  a  forfeiture  which 
operates  instantly  on  nonpayment  within  the 
time  specified,  where  the  contract  provides  for 
reinstatement  upon  payment  within  a  speci- 
fied time,  is  held  to  be  lost  absolutely, 
although  the  time  has  not  yet  expired,  by  the 
death  of  the  member  without  payment,  and 
the  right  of  the  beneficiary  to  make  such  pay- 
ment within  the  time  specified  is  denied. 
(Cal.)  643. 

An  attempt  by  an  insurance  agent  to  trans- 
fer a  risk  from  one  company  to  another,  made 
without  the  knowledge  of  the  insured  and 
without  giving  the  notice  stipulated  for  in  the 
35  L.  R  A. 
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policy,  is  held  ineffectual  in  a  cause  in  which 
the  new  policy  was  not  actually  written  until 
after  the  loss.     (Me.)  276. 

A  more  hazardous  use  of  property  insured 
which  is  declared  in  the  policy  to  make  it  void 
is  held  not  to  defeat  the  policy  if  the  loss  oc- 
curs after  the  hazardous  use  has  ceased.  (Ul.) 
595. 

Total  blindness  resulting  from  an  accident 
is  held  to  be  within  a  provision  as  to  becoming 
incapable  of  work  by  reason  of  accident. 
(Mass.)  736. 

The  failure  of  an  insurance  company  to  re- 
pair after  it  has  elected  to  do  so  is  held  to 
make  it  liable  to  the  insured  for  the  cost  of 
the  repairs  without  reference  to  the  amount 
of  the  insurance.     (La.)  385. 

Negotiable  paper. 

The  addition  of  the  word  "trustee"  to  the 
name  of  the  payee  of  a  note  is  held  not  to  de- 
stroy its  negotiability.     (Tenn.)  678. 

The  seal  of  a  corporation  is  held  insufilcient 
to  defeat  the  negotiable  character  of  com- 
mercial paper  issued  by  the  corporation.  (N. 
Y.)  605. 

A  peculiar  condition  of  things  is  presented 
by  two  Michigan  cases  in  which  the  division 
of  opinion  among  the  judges  as  to  the  effect 
upon  the  negotiability  of  a  note  of  provisions 
in  a  mortgage  which  secures  it  results  in  sub- 
stantially different  decisions  in  two  cases. 
(Mich.)  536.  544. 

A  note  payable  to  the  maker's  own  order 
is  held  to  be  in  legal  effect  payable  to  the 
holder  or  bearer  when  the  maker  has  indorsed 
his  name  on  the  back,  but  his  relation  con- 
tinues to  be  that  of  maker  and  not  that  of  in- 
dorser,  and  the  undertaking  of  a  third  person 
who  indorses  it  before  delivery  is  prima  facie 
that  of  a  surety.    (Ohio)  786. 

The  rule  as  to  bona  fide  holders  of  nego- 
tiable paper  is  held  inapplicable  to  a  note 
signed  by  an  incompetent  person.    (Ohio)  161. 

The  alteration  of  the  date  of  a  promissory 
note  without  the  maker's  knowledge  or  con- 
sent is  held  to  make  it  void,  even  in  the  hands 
of  a  bona  fide  purchaser.    (Ohio)  471. 

Fraudulent  addition  of  words  calling  for  in- 
terest to  a  promissory  note  after  it  has  been 
indorsed  is  held  to  prevent  recovery  from  the 
indorser  by  a  bona  fide  holder,  although  the 
words  were  stricken  out  before  the  latter  ob- 
tained the  note.    (Pa.)  464. 

The  removal  from  the  state  of  the  makers  of 
a  demand  note  so  that  a  demand  cannot  be 
made  upon  them  within  a  reasonable  time  is 
held  not  to  relieve  the  holder  of  the  necessity 
of  giving  notice  to  the  indorser  of  that  fact 
and  of  the  fact  of  nonpayment.  Such  a  re- 
moval is  held  to  excuse  an  actual  demand  on 
the  maker  unless  the  note  is  payable  at  a  par- 
ticular place,  and  if  payable  at  a  specified  town 
or  city  without  further  specification,  it  is  not 
regarded  as  payable  at  a  particular  place. 
(Iowa)  381. 

An  insurance  case  of  somewhat  peculiar 
features  holds  that  the  assignee  of  a  life  insur- 
ance policy  securing  promissory  notes,  who 
takes  the  notes  relying  on  the  policy,  can  hold 
them  only  for  the  amount  actually  paid,  and 
is  not  within  the  law  as  to  bona  fide  purchasers 
of  notes  allowing  them  to  claim  the  face  value. 
(La.)  647. 
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Bonds. 

A  bond  insuring  a  foreign  corporation 
against  the  dishonesty  of  its  employee  is  held 
void  where  the  corporation  is  doing  business 
without  compliance  with  the  statute,  so  that 
the  persons  transacting  the  business  are  guilty 
of  misdemeanor.    (C.  C.  App.  8d  C.)  286. 

A  bond  given  to  protect  a  sheriff  for  failure 
to  execute  final  process  is  held  illegal.  (Mo.) 
477. 

The  doctrine  that  contracts  to  influence  of- 
ficial action  are  invalid  is  applied  to  the  case 
of  a  bond  given  by  a  street-railway  company 
to  obtain  the  consent  of  a  property  owner  as 
one  of  the  owners  of  a  majority  of  the  front- 
age which  was  a  condition  of  consent  by  mu- 
nicipal authorities  to  the  laying  of  a  track  in 
the  street.    (111.)  588. 


Official  bonds. 

The  liability  of  sureties  on  the  official  bond 
of  an  officer  for  defalcation  after  the  expira- 
tion of  the  regular  term»  and  while  he  was 
holding  over  pending  the  qualification  of  a 
successor,  is  sustained  on  the  ground  that  such 
period  of  holding  over  was  as  much  a  part  of 
his  term  as  that  which  preceded  it.    (Or.)  88. 

Failure  to  file  an  oflacial  bond  within  the 

time  prescribed  by  statute  is  held  to  constitute 

a  vacancy  in  the  ofiSce  notwithstanding  a  sub 

sequent  attempt  to  file  the  bond.    (Neb.)  124. 

Belease. 

A  release  of  damages  for  personal  injuries, 
made  by  the  party  injured,  is  held  to  preclude 
a  right  of  action  for  his  death  subsequently 
caused  by  such  injuries.    (Pa.)  196. 


III.  Corporations  and  Abbociations. 


See  also  infra,  VII.,  as  to  alienage. 

To  render  a  corporation  liable  for  liabilities 
of  a  prior  company  to  whose  business  and 
property  it  succeeds  it  is  held  necessary  that 
the  transaction  should  be  fraudulent  as  to  the 
creditors  of  the  old  company  or  that  the  new 
company  is  in  reality  only  a  continuation  of 
the  old  one.    (Neb.)  444. 

The  right  of  a  corporation  to  take  property 
by  devise  or  bequest  is  held  to  be  a  matter 
which  the  heirs  or  next  of  kin  cannot  ques- 
tion.    (Md.)  698. 

Promoters  of  an  incorporated  college,  who, 
on  request  of  some  and  with  consent  of  all 
those  acting  as  trustees  for  the  contemplated 
college,  agreed  to  indemnify  a  subscriber  to  a 
fund  to  buy  college  property  against  liability 
for  interest  called  for  by  his  subscription,  in 
order  to  obtain  the  subscription,  on  the  agree- 
ment that  the  college  would  save  them  harm- 
less, are  held  entitled  to  recover  from  the  col- 
lege for  the  amount  which  they  had  to  pay. 
(Ky.)  275. 

The  trustee  of  an  insolvent  banking  firm  is 
held  to  have  no  right  to  share  in  the  assets  of 
a  corporation  which  has  made  overdrafts,  and 
which  was  owned  entirely  by  one  Of  the  part- 
ners, until  all  the  creditors  of  the  corporation 
have  been  paid.    (Md.)  892. 

The  question,  What  shall  constitute  a  board 
of  fire  underwriters  which  is  entitled  to  a  per- 
centage of  premiums  of  foreign  insurance 
companies  for  the  maintenance  of  a  salvage 
corps  under  a  statute?  which  fails  to  define 
what  shall  constitute  the  board,  is  answered 
by  denying  the  right  of  a  board  to  be  com- 
posed exclusively  of  persons  engaged  in  insur- 
ance business,  where  neither  statute  nor  char- 
ter required  the  membership  to  be  so  limited, 
or  provided  that  others  engaged  in  like  busi- 
ness should  be  entitled  to  become  members. 
(Minn.)  99. 

nUgal. 

An  association  formed  for  an  illegal  pur- 
pose is  denied  the  right  to  sue  under  a  partner- 
ship name.    (Ohio)  287. 

Foreign  corporations. 

A  foreign  corporation  doing  insurance  busi- 


ness is  held  to  have  no  right  to  contest  the 
constitutionality  of  a  state  law  requiring  full 
payment  on  a  total  loss,  as  its  assent  to  the 
law  is  made  by  acting  under  it.     (Mo.)  227. 
Duty  to  carry  on  business. 

The  duty  of  a  railroad  company  to  operate 
a  separate  train  for  passengers  instead  of  car- 
rying them  only  on  a  mixed  train  with  freight 
is  enforced  by  mandamus  as  a  specific  duty 
implied  in  the  duty  to  operate  the  road.  (Ill  J 
656. 

A  street  railway  which  has  abandoned  a  part 
of  its  line  is  held  not  to  be  compellable  to  re- 
sume the  operation  thereof  where  its  charter 
does  not  expressly  or  by  necessary  implication 
prohibit  the  abandonment  of  the  enterprise. 
(Tex.)  662. 

Stock. 

An  agreement  by  persons  uniting  to  pur- 
chase the  majority  of  the  stock  of  a  corpora- 
tion, although  they  take  it  in  their  individaal 
names,  to  the  effect  that  they  will  vote  it  as  a 
unit  for  five  years  in  accordance  with  the  de- 
cision of  a  majority  of  them  determined  by 
ballot,  is  held  to  be  valid,  and  not  to  violate 
any  of  the  rules  of  public  policy.    (Cal.)  309. 

The  existence  of  an  unpaid  assessment 
airainst  shares  of  stock  is  held  not  to  justify  a 
refusal  to  transfer  it.  as  the  claim  of  the  cor- 
poration would  be  good  against  the  assignee. 
(Cal.)  306. 

Loan  associations. 

Loans  by  a  building  and  loan  association  at 
fixed  premiums  without  competition  are  held 
invalid.    (Tenn.)244. 

Cumulation  of  fines  for  each  additional 
month  of  default  in  payment  to  a  loan  associa- 
tion is  held  improper  where  by-laws  provide 
for  a  fine  of  20  cents  per  month  on  each  $U1> 
borrowed.    (Va.)215. 

The  right  of  a  withdrawing  member  to 
funds  in  a  building  and  loan  association  is 
held  to  be  limited  to  the  time  when  there  are 
funds  applicable  to  his  claim,  when  the  arti- 
cles of  association  provide  for  refunding 
'*when  the  necessary  funds  are  collected."  A 
by-law  also  is  upheld  which  limits  payment  to 
the  order  of  withdrawal.    (N.  Y.)  289. 


IV.  DoifESTic  Relations. 

Bee  also  infra^  IX.  as  to  "child."  i  band's  corpse  from  a  cemetery  lot  owned  by 

The  right  of  a  widow  to  remove  her  hus-   his  daughter  is  denied  where  their  disagree- 
L.  R.  A. 
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ment  as  to  a  moDument  and  the  care  of  the 
grave  was  the  only  reason  for  removal;  but 
the  widow  is  held  entitled  to  erect  a  monu- 
ment on  the  lot,  and  all  parties  to  be  entitled 
to  decorate  the  grave  with  flowers.    (Iowa)  56 

Remarriage  by  a  person  from  whom  a  di- 
vorce is  granted  is  held  void,  and  annulled  at 
suit  of  the  innocent  party,  where  the  statute 
prohibited  the  divorced  person  from  marrying 
again  under  a  severe  penalty.    (Yt)  223. 

The  fact  that  a  man  prohibited  from  mar- 
rying again  by  a  decree  of  divorce  for  his 


fault  violates  the  decree  is  held  insuiflcient  to 
make  his  marriage  in  another  state  with  an 
innocent  woman  void.    (Miss.)  224. 

The  right  of  a  married  woman  to  subscribe 
to  a  fund  for  procurinf^  an  improvement  upon 
property  near  to  hers  is  denied,  although  ner 
property  would  be  incidentally  benefited 
thereby,  and  the  statutes  provide  that  her 
property  may  be  contracted  with  like  effect  as 
if  she  were  unmarried.    (Mich.)  06. 

See  also  irifra,  Ylll.,  as  to  foreign  divorce. 


V.  Fiduciaries. 


An  ancillary  administratrix  in  California  is 
allowed  to  recover  from  a  domiciliary  admin- 
istrator appointed  in  Indiana,  who  is  tempora- 
rily in  California,  a  certificate  of  deposit  is- 
sued in  the  latter  state  which  the  receiver  of 


the  bank  has  refused  to  allow,  and  for  the  re- 
covery of  which  the  domiciliary  administra- 
tor cannot  maintain  in  an  action  in  the  state. 
(Cal.)  494. 


VI.  Torts;  Nbgligbncb;  Injuries. 


Libel 


The  managing  editor  of  a  newspaper  is  held 
chargeable  for  a  libel  published  in  his  journal 
whether  he  knows  ii  or  not.    (Wis.)    620. 

In  respect  to  a  libel  upon  a  family  it  is  held 
that  any  member  of  the  family  can  maintain 
an  action  for  defamation  because  the  libel  ap- 
plies to  each  member  of  the  family.  (Utah) 
611. 

I-nfringement  of  copyright 

The  infringement  of  copyright  in  svllabi  of 
law  reports  by  digest  propositions  is  discussed 
at  length  in  a  case  which  holds,  among  other 
things,  that  unfair  use  manifest  in  the  work  is 
not  sufficiently  disproved  by  a  mere  general 
denial,  and  that  similarity  or  identity  of  lan- 
guage is  not  necessary  to  constitute  infringe- 
ment, where  there  is  an  unfair  appropriation 
of  another's  labor;  but  that  identity  of  lan- 
guage in  a  single  instance  is  not  necessarily 
proof  of  infringement,  especially  where  the 
proposition  is  familiar  and  brief.  (C.  C.  App. 
2d  C.)  400. 

Strikers'  patrols 

Against  strong  dissent  by  two  judges,  it  is 

held  by  the  supreme  court  of  Massachusetts 

that  a  patrol  of  strikers  in  front  of  a  factory  is 

unlawful  and  may  be  enjoined.    (Mass.)  722. 

Fraud, 

An  opinion  made  by  one  who  possesses 
special  learning  or  knowledge  on  the  subject, 
to  one  who  is  ignorant,  is  held  actionable, 
where  deception  is  designed  and  injury  fol- 
lows.   (Minn.)  417. 

Expomre  to  disecise. 

Exposing  a  servant  without  warning  to  a 
contagious  or  infectious  disease  of  the  danger 
from  which  the  servant  is  ignorant  and  unable 
to  know  with  reasonable  care,  while  it  is 
known  to  the  master,  or  ought  to  be,  is  held 
to  make  the  master  liable  if  the  servant  con- 
tracts the  disease.     (Wis.)  249. 

Sale  of  inUmcating  liquor. 

The  wife  of  an  habitual  drunkard  who  dies 
from  the  effects  of  liquor  furnished  him  in 
violation  of  statute  is  held  entitled  to  an  action 
for  the  damages  by  implication,  although  this  is 
not  expressly  conferred  by  statute.  (Tenn.)  587. 
35  L.  R.  A. 


Sale  of  drugs. 

The  sale  of  chloroform  to  a  minor  so  in- 
toxicated as  to  be  incapable  of  prudence  is 
held  to  give  the  father  no  right  of  action  for 
the  minor's  death  caused  by  the  chloroform 
under  a  statute  which  is  violated  by  the  same, 
if  the  minor  was  old  enough  to  be  capable  of 
contributory  negligence.  (Miss.)  474. 
BaHroad  negligence. 

The  liability  of  a  railroad  company  for  fail- 
ure to  build  fences  as  required  by  the  Vir- 
ginia Code  is  held  not  to  extend  to  injuries  to 
employees  caused  by  the  failure  to  build  such 
fences.     (C.  C.  App.  4th  C.)  186. 

Other  reasonable  measures  for  public  safety, 
if  required  by  common  prudence,  are  held 
necessary  at  railroad  crossings  in  addition  to  a 
compliance  with  the  statute  as  to  signals. 
(Utah)  155. 

An  unprecedented  flood  causing  the  loss  of 
a  carrier's  baggage  is  held  to  be  an  act  of  Gk>d, 
but  the  carrier  is  not  relieved  in  such  case  if 
the  loss  would  not  have  occurred  except  for 
its  own  negligence  by  which  the  baggage  had 
been  delayed.    (111.)  856. 

Injury  to  passengers. 

Exclamations  of  a  brakeman  on  a  mixed 
train  causing  passengers  to  jump  from  the  car 
to  escape  an  anticipated  collision  are  held  to 
render  the  carrier  liable  for  the  damages  sus- 
tained, although  the  brakeman  had  no  duty 
to  perform  in  or  about  the  car  containing  the 
passengers.    (Mo.)  107. 

A  trainman  attempting  to  help  a  woman  ^et 
on  a  train  at  a  flag  station  after  it  has  pulled 
away  from  the  platform  and  then  stopped  for 
her  is  found  by  the  jury  to  be  acting  within 
the  scope  of  his  duty  so  as  to  make  the  carrier 
liable  for  his  negligence.    (Ga.)  655. 

A  carrier  is  held  liable  in  tort,  and  not 
merely  for  breach  of  contract,  when  a  woman 
on  a  sleeping  car  was  not  awakened  in  time  to 
get  properly  dressed  before  leaving  the  train, 
but  was  so  hurried  by  the  carrier's  servant  that 
she  fell  and  was  bruised  and  was  exposed  to 
the  rain,  in  conseouence  of  which  she  suffered 
a  miscarriage.    (Wis.)  252. 

A  striking  application  of  the  rule  that  the 
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remote  cause  will  not  be  coDsidered  Is  made 
by*  a  decision  which  denies  the  liability  of  a 
railroad  company  for  injury  to  a  man  on  a 


station  platform  who  was  struck  by  the  body 
of  a  woman  who  was  killed  by  a  fast  train 
that  was  passing.    (Pa.)  199. 


VII.  Property  Rights;  Liens;  Gifts;  Wills. 


Alienage. 
See  also  mpra,  I.,  as  to  constitutional  rights. 

The  right  of  an  alien  corporation  to  take 
lands  **under  mortgage"  within  the  meaning 
of  the  exception  to  a  constitutional  prohibition 
against  the  acquisition  of  lands  by  aliens  is 
held  to  include  the  right  to  take  by  deed  from 
a  mortgagor  in  satisfaction  of  a  mortgage  debt, 
if  this  was  not  done  in  bad  faith  and  the  mort- 
gage was  not  taken  with  the  intent  to  acquire 
land.     (Wash.)  841. 

AnimaU, 

Deer  roaming  over  a  park  containing  700  or 
800  acres,  mostly  covered  by  woods  and  nearly 
surrounded  by  the  sea,  are  held  not  to  be  so 
reclaimed  or  confined  as  to  except  them  from 
the  operation  of  the  game  laws.  (Me. )  279. 
Waters. 

The  owner  of  land  on  which  a  spring  is  lo- 
cated is  held  to  have  no  right  to  appropriate 
the  water  for  irrigation  as  against  a  prior  ap- 
propriator  of  water  from  a  stream  into  which 
the  spring  percolates.     (Colo.)  640. 

Discharging  surface  water  contrary  to  its 
natural  course  of  drainage  by  a  culvert  under 
a  highway  needed  for  the  benefit  of  the  high- 
way is  held  to  give  an  adjoining  owner  who  is 
thereby  injured  no  right  of  action,  as  all  such 
damages  are  included  in  the  compensation 
given  for  the  laying  out  of  the  highway. 
(Neb.)  442. 

Ea«ement8. 

An  easement  of  the  right  to  overflow  land 
during  certain  months  in  the  year  for  logging 
purposes  is  held  to  be  created  by  such  use  dur- 
ing those  months  for  the  statutory  period  of 
prescription.    (Minn.)  748. 

Adnerse  possession. 

Adverse  possession  is  held  to  be  possible  un- 
der a  parol  gift,  and  the  fact  that  the  donor 
subsequently  mortgaged  the  land  is  held  not  to 
prevent  the  donee  from  asserting  adverse  pos- 
session against  the  mortgagee  on  the  ground 
that  he  is  a  privy  of  the  mortgagor.  (Mich.) 
885. 

Liens. 
''tThe  right  of  laborers  on  a  county  bridge  to 
file  liens  therefor  is  denied,   although  they 
were  filed  before  the    bridge    was  accepted. 
(Or.)  141. 

WiUs, 

A  bequest  to  testator's  son,  and  in  case  of  his 
death  without  living  heirs  of  his  body  then 
over  is  held  to  give  him  the  ownership  of  the 
fund  subject  to  the  limitation  over  upon  such 


contingency,   whether  the  rule   in    8h£ileif9 
Case  applies  or  not.    (111.)  360. 
lAfe  estates. 

The  right  of  a  life  tenant  to  operate  for  oil 
or  gas  is  held  to  be  limited  to  those  cases  in 
which  the  operations  began  before  the  life  ten- 
ancy accrued.    (Pa.)  816. 

The  apportionment  between  life  tenants  and 
remaindermen  of  a  loss  of  investments  is  made, 
where  part  of  a  trust  fund  is  finally  recovered 
from  an  insolvent's  estate,  by  making  an  al- 
lowance to  the  life  tenants  for  loss  of  income 
during  the  settlement  of  the  estate  which  is 
equal  to  the  interest'  on  the  sum  which  put  at 
interest  would  amount  to  the  sum  recovered. 
(R.  I.)  780. 

Charities. 

A  trust  for  the  purpose  of  educating  boys 
and  girls,  although  not  confined  to  poor  ones, 
is  held  valid  undfer  a  constitutional  provision 
limiting  the  creation  of  perpetuities  to  elee- 
mosynary purposes.    (Cal.)  ^9. 

The  indefiniteness  of  a  charity  with  respect 
to  beneficiaries  is  held  to  defeat  a  trust  for 
disposal  of  the  property  among  charitable  and 
benevolent  institutions  as  the  trustee  shall 
choose.     (N.  Y.)  502. 

Conditional  estate. 

The  surplus  on  foreclosure  of  a  mortgage  on 
church  property  assented  to  by  a  donee  of  the 
premises  with  a  condition  against  the  sale  or 
mortgage  of  the  property  or  its  use  except  for 
church  purposes  is  held  to  be  free  from  a  judg- 
ment against  the  church  corporation.  The 
conveyance  or  gift  with  such  limitation  is  held 
valid.    (N.  J.)  113. 

Perpetuities. 

A  remainder  to  such  of  testator's  grand- 
children as  are  living  at  the  time  of  the  death 
of  his  three  children  is  held  to  be  contingent, 
but  is  not  within  the  rule  against  perpetuities 
where  the  children  were  living  at  the  time  of 
testator's  death.    (Colo.)  41. 

Money  in  court. 

Moneys  paid  into  court  and  deposited  under 
statute  or  special  order  in  a  bank  or  trust 
company  are  held  to  be  exempt  from  process 
of  a  litigant  without  consent  of  the  court  first 
obtained.  (C.  C.  App.  1st  C.)  698. 
Insolteney. 

The  effect  of  an  assignment  for  creditors  by 
lessees  of  a  coal  mine  is  considered  with  re^ 
spect  to  the  lessor's  right  to  declare  a  forfeiture 
for  existing  defaults,  and  it  is  held  that  this 
right  is  not  defeated.    (Pa.)  580. 


VIII.  Civil   Remedies;  Rules  and  Principles. 


Jurisdiction. 
An  action  to  recover  stock  given  by  a  testa- 
tor who  resided  in  the  state  where  the  will  is 
probated  is  held  not  to  lie  in  another  state,  al- 
though the  corporation  is  located  there,  and 
one  of  the  executors  resides  there  and  has 
taken  out  ancillary  letters  there. ,  (Conn.)  495. 
See  also  supra,  V. 
35  L.  a  A. 


A  divorce  obtained  in  another  state  by  a 
woman  who  went  there  from  Illinois  solely  to 
get  a  divorce,  intending  to  return,  is  held  in- 
valid in  Illinois  when  the  husband  was  served 
only  by  publication  and  did  not  appear. 
(111.)  70. 

Partition. 

The  right  to  partition  at  suit  of  a  devisee  Is 
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sustained  against  a  provision  in  a  will  for  dis- 
inheriting any  heir  who  resorts  to  law,  and 
providing  that  the  executors  may  sell  the  real 
estate  when  the  wife  and  a  majority  of  the 
heirs  agree.  (Pa.)  198. 

The  necessities  of  the  case  lead  the  court  to 
attempt  a  division  of  the  use  of  the  water 
power  between  riparian  proprietors  on  both 
channels  of  a  river  where  an  island  divides  it, 
and  where  dams  have  long  been  maintained. 
<Me.)888. 

Attachment. 

The  words  "  subject  of  the  action,"  within 
the  meaning  of  a  statute  requiring  an  affidavit 
for  service  ov  publication  to  allege  that  the 
court  has  jurudiction  of  the  subject  of  the  ac- 
tion, are  held  to  mean  the  controversy  between 
the  parties,  and  not  the  property  seized  by  at- 
tachment.   (N.  D.)  451. 

Under  a  statute  allowing  time  to  file  a  sup- 
plemental affidavit  for  an  attachment  the  court 
by  equal  division  holds  that  it  cannot  be 
amended  to  the  prejudice  of  other  lien  cred- 
itors.   (W.  Va.)847. 

Crediiar'8  biU. 

A  creditor's  bill  is  held  ineffectual  to  reach 
an  unassigned  right  of  dower,  in  the  absence 
of  a  statute.    (Md.)  211. 

Execution. 

The  exemption  of  the  law  library  of  an  at- 
torney from  execution  under  the  Iowa  Code  is 
sustamed,  where  it  appears  that  he  occupied 
some  of  his  time  in  legal  business,  although  it 
did  not  appear  that  he  advertised  as  a  lawver 
or  appeared  in  court  or  earned  his  living 
chiefly  by  law  business.  (Iowa)  690. 
Interest. 

Payment  of  interest  not  provided  for  by  the 
contract  as  a  condition  of  specific  performance 
is  denied  where  possession  of  land  was  given 
under  a  lease  before  the  vendor  was  able  to 
comply  with  his  contract,  and  the  vendor  when 
he  became  able  refused  to  perform,  although 
the  vendee  tendered  the  money.  (111.)  167. 
Damages. 

Damages  recoverable  by  one  who  gets  a 
telegram,  for  a  mistake  as  to  the  price  in  an 
offer  to  sell  goods,  are  held  to  be  limited  to 
such  difference  m  price,  excluding  any  loss  of 
profits  on  a  contract  which  he  made  on  the 
faith  of  the  telegram  but  failed  to  carry  out 
because  he  had  himself  refused  to  receive  the 
goods  without  any  excuse  except  his  disim- 
pointment  by  the  mistake  in  the  price.  (D. 
O.  App.)  648. 

The  measure  of  damages  for  delav  in  deliv- 
ering a  cipher  telegram  is  held  to  be  merely 
the  amount  paid  for  transmission.     (Pa.)  564. 

Damages  for  ousting  a  tenant  from  posses- 
sion of  part  of  a  rented  farm  when  it  was 
not  done  maliciously  are  held  to  be  the  dif- 
ference in  rental  value  of  the  farm  with  and 
without  that  part,  although  a  portion  of  it  had 
been  planted  at  the  time.    (Pa.)  415. 

The  measure  of  damages  for  fraud  in  an  ex- 
change of  property  is  discussed  in  a  case  in 
which  the  damages  were  of  great  amount,  and 
it  is  held  that  the  value  of  the  consideration 
paid  for  something  worthless  constitutes  the 
damages,  and  not  the  difference  between  the 
actual  and  the  supposed  value  of  the  property 
obtained.  (C.  C.  App.  8th  C.)  633. 
85  L.  R.  A. 


Diminished  value  of  a  stock  of  merchandise 
caused  bv  removal  on  account  of  a  condemna- 
tion of  the  premises  is  held  not  to  be  an  ele- 
ment of  damages,  nor  are  diminished  profits 
of  the  business  caused  by  removal.    (Pa.)  583. 

Appeal. 
The  power  of  the  court  to  reverse  a  Judg- 
ment on  a  verdict  for  excessive  damages,  even 
if  the  lower  court  had  denied  a  motion  for  a 
new  trial,  is  given  bv  a  Pennsylvania  statute, 
which  is  upheld  against  the  contention  that  it 
was  an  infringement  of  the  constitutional 
right  to  a  jury  trial.    (Pa.)  819. 

Evidence. 

The  opinion  of  a  duly  qualified  surgeon  as 
to  the  cause  of  the  condition  in  which  he 
found  a  limb  that  bad  previously  been  am- 
putated is  held  to  be  proper,  when  he  has  fully 
described  its  condition.    (N.  D.)  449. 

Hearsay  evidence  to  prove  the  fact  of  death 
is  discussed  in  a  case  which  holds  that  general 
reputation  among  friends  or  acquaintances  or 
in  a  familv,  if  not  derived  from  deceased 
members  of  the  family,  is  inadmissible.  (Vt.) 
794. 

The  presumption  is  held  to  favor  death  by 
accident  rather  than  by  suicide,  where  the 
evidence  leaves  the  matter  in  doubt.  (Kan.) 
258. 

The  old  rule  that  an  instrument  signed  by 
subscribing  witnesses  can  be  admitted  in  evi- 
dence only  on  proof  of  its  execution  by  at  least 
one  of  such  witnesses,  if  there  be  any,  is  held 
in  an  Ohio  case  to  be  abrogated  bv  modern 
statutes  providing  for  the  acknowledgment  of 
deeds  before  officers  and  permitting  parties  to 
testify.    (Ohio)  821. 

The  admissibility  of  oral  evidence  to  show 
the  real  debtor  in  a  note  signed  by  several 
persons  is  denied  when  it  was  for  the  purpose 
of  showing  that  a  wife's  deed  of  trust  to  se- 
cure the  note  made  her  a  suretv  for  her  hus- 
band only  so  as  to  make  her  land  liable  before 
the  other  makers  of  the  note.    (Mo.)  480. 

Evidence  of  testamentary  intentions,  whether 
made  before,  after,  or  at  the  time  of  making 
an  alleged  will,  is  held  admissible  on  the  is- 
sue of  undue  influence  as  well  as  that  of  testa- 
mentary capacity.     (Miss.)  102. 

A  book  containing  charees  against  one  per- 
son only  is  held  inadmissible  to  prove  an  ac- 
count.   (Pa.)  183. 

An  extensive  discussion  of  the  admissibility 
of  evidence  to  show  the  cost  of  restoring  a 
building  which  has  been  partly  burned  is 
made  in  a  case  which  holds  the  evidence  admis- 
sible, and  declares  that  there  can  be  no  total 
loss  so  long  as  the  remnant  furnishes  a  rea- 
sonable basis  for  restoration.    (Tex.)  672. 

The  admissibility  of  a  photograph  in  evi- 
dence is  sustained  when  it  represents  a  local- 
ity as  well  as  when  it  represents  a  person  or 
thing.    (Utah)  802. 

A  photograph  taken  two  years  after  the  time 
to  which  a  dispute  relates  is  held  inadmissible 
to  show  the  existence  or  nonexistence  of  a  path 
where  the  situation  had  been  ohanged  in  the 
meantime,  and  there  is  already  in  evidence  a 
map  made  before  the  situation  was  changed. 
(N.  C.)  808. 
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IX.  Criminal  Law  and  Practicb.  - 


A  proviso  In  a  statute  against  bookmaking, 
etc. ,  which  exempts  persons  engaged  therein 
within  the  limits  of  a  regular  race  course,  is 
held  to  make  the  statute  unconstitutional  as  a 
local  or  special  law.    (Mo.)  281. 

A  change  in  a  constitutional  provision  as  to 
former  ieopardy  more  favorable  to  the  pris- 
oner is  held  applicable  to  a  subsequent  trial 
for  an  offense  committed  before  the  change. 
(8.  C.)  288. 

Cumulative  sentences  for  more  than  2,000 
days  imprisonment  in  default  of  payment  of 
$720  in  fines  for  seventy-two  violations  of  an 
ordinance  against  trespass  on  public  parks,  all 
made  within  one  hour  and  forty  minutes,  are 
held  to  constitute  unusual  and  unreasonable 
punishment.    (La. )  561 . 

Fraudulent  banking. 

Making  it  a  crime  for  an  insolvent  banker 
to  receive  deposits  is  held  not  to  deprive  him 
of  liberty  or  property  without  due  process  of 
law,  or  to  be  otherwise  unconstitutional. 
(111.)  176. 

Cruelty  to  child. 

A  boy  almost  as  large  as  his  father,  but  not 
quite  as  strong,  is  held  not  to  be  a  "child" 
within  the  meaning  of  laws  preventing  cruelty 
to  children.    (Ga.)  501. 
36  L.  R.  A. 


Jury. 

A  jury  summoned  from  the  country  districts 
of  a  county  to  the  exclusion  of  the  residents 
of  a  city,  under  direction  of  the  court,  is  held  i 
to  be  illegal  under  a  constitutional  guaranty 
of  ad  impartial  f jury  of  the  county.  (Tenn.) 
556. 

Nolle  prasefiui. 

Power  of  a  prosecuting  attorney  to  noUe 
prosequi  &  criminal  case  is  held  to  be  terminated 
on  a  verdict  of  guilty  even  before  any  sen- 
tence is  pronounced.    (La.)  701.  < 
Evidence, 

The  burden  of  proof  as  to  the  sanity  of  sn 
accused  person  is  said  to  be  on  the  state,  but 
sustained,  in  the  absence  of  evidence,  by  the         I 
presumption  of  sanity,  and  when  evidence  on         I 
the  question  is  introduced  must  be  affirms-        i 
tively  proved   beyond   a   reasonable  doubt. 
When  general  habitual  insanity  is  shown  the 
state  must  prove  that  the  act  was  committed 
during  a  lucid  interval.    (Miss.)  117. 

Yanous  important  questions  arising  on  a 
trial  for  muraer  are  disposed  of  in  a  North 
Dakota  case.  As  worthy  of  particular  atten- 
tion are  the  matters  relating  to  the  cross^x- 
amination  of  the  defendant.     (N.  D.)  518. 
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Adverse  po—e—lon;  by  donee  under 
parol  erlft:— (I.)  General  doctrine;  (11.)  as- 
sertion of  title  a^inst  donor,  (III  J  inter- 
ruption by  donor's  acts;  (IV.)  effect  of 
statutes  as  to  slaves  836 

Arbitration;  of  claims  against  building  and 
loan  association  2M 

AseeMiment;  local,  see  Pubuc  Improyb- 

MENTS. 

Attachment;  right  of  creditors  to  question 
yalidlty  of  atuchment:— (D  what  cred- 
itors may  question  the  validity  of  attach- 
ment:  (a)  creditors  interested  in  the  prop- 
erty attached:  (1)  attachment  creditors; 
(2)  Judgment  creditors;  (3)  mortgage  cred- 
itors; (i)  partnership  creditors;  (5)  gar- 
nishee having  an  interest;  (6>  general 
creditors  in  absence  of  defendant;  (b)  re- 
ceiver or  assignee  of  creditors:  (1)  insol- 
vency gives  an  interest  In  the  property;  (2) 
rule  as  to  receivers;  (3>  rule  as  to  assignee: 
(11.)  how  creditors  may  question  the  va- 
lidity of  attachment:  (a)  in  the  absence  <yi 
statute  relating  to  interventions:  (1)  mo- 
tion in  court  of  law;  (2)  by  other  proceed- 
ings at  law;  (8)  bill  in  equity;  (6)  by  pro- 
ceedings under  a  statute:  (1)  intervention 
and  defense:  (a)  the  provisions;  (&)  the 
pleading;  (2)  not  by  proceedings  in  an- 
other court;  (3)  assertion  of  vendor's  lien 
or  privilege;  (III.)  for  what  creditors  may 
question  the  validity  of  attachment:  (a) 
in  general;  (b)  for  want  of  cause  of  action; 
(c)  for  Illegality  or  irregularity  in  the  pro- 
ceedings: (1)  in  general;  (2)  for  lack  of 
ground  for  attachment;  (3)  for  iiisuffi- 
dency  of  affidavits;  (il)  for  fraud  and 
collusion:  (1)  rule  stated  generally;  (2)  in 
amount  of  .demand;  (8)  in  preference  of 
creditors:  (4)  in  benefit  to  debtor  himself; 
(5)  other  frauds  and  deceits;  (e)  for  injury 
to  vested  right  by  alteration  of  the 
amount  claimed;  (lY.)  at  what  stage  of  the 
proceedings  creditors  may  question  the 
validity  of  the  attachment:  (a)  l)efore 
trial;  {b)  after  trial  766 

Attorney  e^eneral;  power  to  dismiss  prose- 
cution, see  CRixiVAii  Law. 

Bills  and  notes;  right  of  bona  fide  holder 

of  promissory  note  of  Insane  person  161 

alteration  of  note  as  affecting  bona  fide 
holders:— In  general;  reasons  of  the  rule; 
illustrations:  (a)  change  in  place  of  pay- 
ment; (b)  change  in  date;  (c)  adding  inter- 
est clause;  id)  removal  of  condition;  (e) 
reducing  amount  of  note:  (f)  raising 
amount  of  note;  alteration  must  be  ma- 
terial; corrections;  alteration  by  stranger 
or  by  mistake;  restoration  of  altered  bill; 
consent;  persons  signing  after  alteration; 

85  L.  R.  A. 


filling  blanks;  leaving.blanks  will  not  au- 
thorize further  change;  spaces;  change 
apparent  on  face  of  note  464 

Negotiability  of  a  note  secured  by  mort- 
gage as  affected  by  provisions  in  mort- 
gage 668 
Effect  of  seal  on  the  negotiability  of  a  bill 
or  note:— In  general;  note  of  corporation; 
ignoring  seal;  statutes                                 606 
Negotiability  of  note  payable  out  of  partic- 
ular fund:— In  general;  orders  payable  out      i 
of  particular  fund  not  bills  of  exchange; 
analogous  rulings:  money  payable  abso- 
lutely; draft  against  consignments  647 
Negotiability  of  note  payable  to  trustee      678 

Bonds;  extension  of  liability  on  official  bond 
while  ofBcer  is  holding  over  after  expira- 
tion of  regular  term:— Merely  holding  be- 
yond term;  provision  for  liability  until 
successor  is  appointed;  re-election;  gen- 
eral bond;  resignation  88 

Building  and  loan  associations;  fines 
in  building  and  loan  associations:— (I.) 
Nature  and  validity:  (a)  in  general;  (5) 
power  to  impose;  (c)  on  whom;  (d)  for 
what:  (II.)  amount;  reasonableness;  (III.) 
construction  of  provisions  imposing;  (IV.) 
cumulative  and  successive  fines:  (V.)  fines 
on  fines:  (VI.)  interest  on  fines;  fVII.)  se- 
cured by  mortgage:  (VIII.)  enforcement; 
(IX.)  payment:  crediting;  (X.)  remission: 
failure  to  enforce;  (XI.)  when  fines  cease  215 
Fixed  premiums  or  fixed  minimum  of 
premiums  in  building  and  loan  associa- 
tions 244 
Withdrawals  from  building  and  loan  asso- 
ciations:—(I.)  what  is  a  withdrawal;  (II.) 
right  to  withdraw;  (III.)  status  of  with- 
drawing member;  (FV.)  change  of  rules 
affecting  withdrawal;  (V.)  notice  of  with- 
drawal; (VI.)  terms  and  conditions  of 
withdrawal:  (a)  in  general:  (b)  effect  of 
losses  on  withdrawing  membera;  (c)  inter- 
est on  withdrawals;  (d)  applying  with- 
drawal accounts  on  mortgage;  (e)  arbitra- 
tion of  claims;  (VII.)  payment  of  with- 
drawals; priorities;  (Vlll.)  withdrawal  by 
borrowing  members:  (a)  in  general;  (b) 
effect  of  losses;  (c)  amount  to  be  paid: 
(IX.)  when  association  is  Insolvent  or  is 
being  wound  up;  (X.)  termination  of  lia- 
bility by  withdrawals:  (XI.)  orders  to 
pay  withdrawals;  (XII.)  action  to  enforce 
withdrawal  286 

Carriers   @ee  also  Tkndbr. 

Effect  of  strikes  upon  the  rights  and  lia- 
bilities of  a  carrier:— (I.)  Duty  to  accept 
freight  or  furnish  cars:  (II.)  destruction 
of  property;  (III.)  delay  in  transporta- 
tion: (a)  in  general;  (b)  mere  refusal  of 
employees  to  work:  (c)  effect  of  violence 

873 
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aDd  intlmidatioD:  (d)  strike  on  coonectiiur 
line;  (e)  sale  of  perishable  property:  (IV.) 
delay  io  uDloadlnff  vessel  623 

Cemeterle*;  liability  to  assessment  for  local 

improvements  86 

Charities;  liability  to  assessment  of  property 

of,  for  local  improvements  37 

Constitntioiial  law.    See  CBnoNAL  Law. 

Contracts;  for  permanent  employment  and 
similar  asrreements:— (L)  In  general:  (11.) 
indeflnlteness  and  uncertainty:  (III.)  il- 
legality, public  policy,  restraint  of  trade; 
(IV.)  statute  of  frauds  as  to  contracts  not 
to  be  performed  within  a  year;  (V.)  con- 
sideration: (a)  generally;  (b)  mutuality; 
(VI.)  substantia]  performance  by  em- 
ployer;  duty  of  servant  to  accept  work 
offered;  (VII.)  damages  for  breach  by  em- 
ployer; ( Vin.)  practice  and  pleading  512 

CrOnrt-honses  mechanics*  liens  on  142 

Criminal  law;  cruel  and  unusual  punish- 
ments:—(I.)  Constitutional  and  statutory 
provisions;  (II.)  general  principles  govern* 
ing  punishments:  (a)  cruel  and  unusual;  {b) 
legislative  control:  (c)  discretion  of  court; 
(III.)  nature  of  punishments:  (a)  peniten- 
tiary: (b)  flogging  and  other  corporal  pun- 
ishments: (c)  convict  labor;  (d)  hard  labor; 

t  (e)  ^house  of  refuge;  (/)  Imprisonment 
for  costs;  (g)  fine  or  imprisonment;  (/i) 
special  statute;  (i)  imprisonment  for  life; 
(J)  disfranchisement  and  forfeiture;  lit) 
ducking  stool;  (0  bread  and  water;  (IV.) 
punishment  for  particular  crimes:  (a) 
arson  and  burning;  (b)  assault  and  battery; 
(bb)  bastardy;  (c)  burglary;  (cc)  carrying 
concealed  weapons:  (d)  common  scold; 
(dd)  conspiracy;  (e)  counterfeit  coin;  (/) 
disorderly  houses  and  persons;  (g)  dueling; 
(h)  false  pretenses,  cheats,  and  frauds;  (i) 
fishery  and  game-law  offenses:  ij)  fornica- 
tion; (/()  gambling:  (I)  highway  offenses; 
(m)  horse  stealing;  in)  larceny;  (o)  libel; 
(p)  liquor-law  offenses;  iq)  murder  and 
manslaughter;  (r)  nuisance;  (s)  profane 
language;  (t)  perjury;  (u)  rape;  (v)  receiv- 
ing stolen  goods:  (w)  robbery:  (x)  special 
statutory  offenses:  (y)  unlawful  publica- 
tions: iyy)  vagrancy:  (z)  violations  of  ordi- 
nances; (V.)  extent  of  United  States  Con- 
stitution; (VI.)  Increased  punishment, 
second  offense  561 

Power  of  a  public  prosecutor  to  dismiss  a 
prosecution:— (I.)  The  origin  and  nature 
of  the  power;  (II.)  the  power  absolute, 
when  and  where:  (a)  in  general;  (b)  after 
verdict;  (III.)  the  power  limited  by  the 
will  of  the  court,  when  and  where;  (IV.) 
the  court  may  advise,  but  cannot  compel, 
the  exercise  of  the  power;  (V.)  the  power 
limited  by  the  will  of  the  accused,  when; 
(VI.)  the  power  exercised  towards  one  of 
several:  (a)  for  the  purpose  of  qualifying 
him  as  a  witness  against  others:  (b)  when 
others  only  are  guilty;  (VII.)  the  power 
to  correct  the  indictment  or  information 
by  dismissal  as  to  a  part:  (a)  when  It 
contains  several  counts;  (/))  when  it  con- 
tains only  one  count;  (VIII.)  the  power 
absolute  after  new  trial  granted,  or  ap- 
peal taken:  (IX.)  the  power  of  the  revlew- 
-  L.  R.  A. 


ing  court:  (X.^  the  power  to  recall  the 
dismissal  of  the  prosecution  ?>! 

Croel  and  nnnsnal  pimtehmewt,     See 

CBTMHTAIf  JjJLW. 

for  breach  of  contract  of  perma- 
nent employment  536 

District  attomay;  power  to  dismiss  prose- 
cution as  to,  see  CBOfnrAL  Law. 

Ewidenee;  presumption  of  oontinuanoe  of 
Insanity  117 

Necessity  of  calling  subscribinjr  witnesses 
to  prove  attested  instruments:— <L)  Gen- 
eral rule;  (II.)  statutes  allowing  parties  to 
testify;  (III.)  when  the  witnesses  are  tem- 
porarily absent;  (FV.)  where  the  witness 
cannot  be  had;  (V.)  where  the  witness  be- 
comes blind  or  insane;  (VI.)  where  the 
witness  is  incompetent  or  interested:  (a) 
as  executor  or  administrator;  (bt  by 
marriage:  (c)  by  aoquirini^  interest  after 
attestation;  (d)  at  the  time  of  attestation; 
(e)  for  other  reasons;  (VII.)  where  the  in- 
strument cannot  be  had;  (VIIL)  where 
evidence  of  witnesses  hand  writing  cannot 
be  had;  (IX.)  deposition  of  witness:  (X.) 
proof  by  one  witness;  (XI.)  ancient  docu- 
ments: (X^I.)  apparent  attestations  which 
are  not  valid:  (XIII.)  admissions  by  ad- 
verse party:  (a)  generally:  (h)  admissions 
in  court:  (c)  failure  to  produce  instru- 
ments on  notice;  id)  instruments  pro- 
duced on  notice;  ie)  where  one  instrument 
refers  to  a  prior  one:  (XIV.)  where  in- 
struments are  used  collateral ly;  (XV.) 
signature  by  mark:  (a)  where  the  party 
signed  by  mark:  (b)  where  the  wit- 
ness signed  by  mark  SSI 
Use  of  photographs  in  evidence:— (I)  In  gen- 
eral; (II.)  proof  of  correctness;  (III.)  as 
secondary  evidence;  (IV.)  discretion  of 
court;  (V.)  of  persons:  (a)  in  general;  (b) 
to  show  likeness  of  parent  and  child;  (O 
for  identification;  id)  of  part  of  body:  < VI.) 
of  places;  (VIL)  of  documents:  (a)  in  gen- 
eral; (b)  for  comparison  of  handwriting; 
(c)  enlarged  copies  of  bandwriting;  (VIIL) 
of  other  things;  (IX.)  extraneous  matter 
on  photographs;  (X.)  X-ray  photographs     HS 

Fines.  See  BuHiDiNo  and  Loan  Associa- 
tions. 

Fraud;  expression  of  opinion  as  fraud:— (I) 
General  summary;  (ID  statement  of  opin- 
ion generally  not  fraudulent:  (a)  puffing 
and  trade  talk;  (b)  statements  as  to  value: 
ic)  statement  of  quality;  (d)  statements  of 
quantity  and  boundary;  ie)  statements 
of  title;  (/)  statements  of  matters  of  law; 
(g)  statements  regarding  the  future;  ih) 
statements  regarding  decedents  estates; 
ii)  statements  as  to  credit  of  third  persons; 
(i)  statements  in  regard  to  one^s  own 
credit:  ih)  statements  as  to  securities:  (III.) 
reasons  for  the  rule;(I V.)  exceptions  to  the 
rule:  (a)  false  opinion;  ib)  opinion  coupled 
with  other  circumstances:  (c)  where  the 
facts  are  not  equally  known  or  there  is  ac- 
tive fraud  or  concealment;  id)  fiduciary 
relations;  ie)  statements  by  third  persons; 
(/)  statements  concerning  property  at  a 
distance:  ig)  statements  as  of  one*8  own 
knowledge;  ih)  reckless  statements:  (()  re- 
liance on  the  statement  is  necessary:  (V.) 
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effect  of  form  of  relief  sousrbt:  (a)  suits  for 
specific  performance;  (b)  as  a  defense  to 
contract;  (c)  action  for  deceit;  (d)  indict- 
ment); (VI.)  what  statements  are  fact  and 
what  opinion:  (a)  matters  of  quality  or 
value;  (b)  future  matters;  (c)  matters  of 
title,  location,  quantity  and  amount;  (d) 
matters  as  to  which  knowledge  cannot  be 
had;  (e)  matters  stated  as  facts,  or  of  which 
the  speaker  is  presumed  to  hare  know- 
ledge; (/)  other  matters;  (a)  question  for 
Jury  417 

Crifts*    See  Adverse  Possession. 

Incompetent  persons*  See  also  Btlta 
AND  Notes;  Insurance. 
Presumption  of  continuance  of  insanity:— 
(I.)  Habitual  insanity;  (II.)  temporary  in- 
sanity: (III.)  habitual  and  temporary  in- 
sanity distinguished;  (IV.)  alcoholism  and 
alcoholic  insanity;  (V.)  presumption  of 
continuance  of  a  lucid  interval;  (VI.)  na- 
ture of  the  presumption  117 

Indictment;  power  to  correct  by  dismissal 

as  to  part  712 

Insnrance;  insanity  as  affecting  condition 
as  to  suicide  in  life  insurance  policy:— 
(I.)  General  rule  as  to  effect  on  policy; 
(II.)  degree  of  insanity  which  will  ex- 
cuse: (a)  generally;  (5)  test  of  conscious- 
ness and  intent;  (c)  test  of  capacity  to  un- 
derstand the  moral  character  of  the  act: 
(d)  test  of  responsibility  for  criminal  acts; 
(III.)  suicide  sane  or  insane:  (TV.)  the 
pleadings;  (V.)  determinations  as  to  the 
existence  of  insanity;  (VI.)  presumtions 
and  burden  of  proof;  (VII.)  proof  as  to  in- 
sanity; (VIII.)  assigned  policies  258 

Interest;  on  withdrawals  from  building  and  , 
loan  association  293 

Xdens;  of  local  assessment,  see  Pubuc  Im- 
provements. 
Mechanics*  liens  on  public  property:— In 
general;  schoolhouses;  court-houses;  gov- 
ernment land;  basis  of  rule:  exceptional 
cases;  the  rule  In  Kansas;  personal  Judg- 
ment; use  must  be  public  141 

Masonic  hall;  assessment  for  local  improve- 
ment 88 

Master  and  servant.   See  Contracts. 

Mort^aipe;  application  to,  of  withdrawal 

account  in  building  and  loan  association    294 

Municipal  corporations.    See  also  Vi]> 

LAOE. 

As  to  local  assessments,  see  Public  Im- 
provements. 
Right  of  municipality  to  be  a  part  owner  of 
property  7a7 

Ifolle  prosequi.   See  CRiMiNAii  Law. 

Photographs.    See  Evidence. 

Public  improvements;  liability  to  local 
assessment  for  benetits,  of  property  ex- 
empt from  general  taxation:— (I.)  Distinc- 
tion in  meaning  between  the  phrases 
"local  assessment"  and  "taxation;"  (II.) 
distinction  in  application  of  nile  govern  - 

35  L.  R.  A. 


ing  exemptions;  (IIL)  rule  regarding 
property  of  religious  societies,  charitable 
associations,  educational  institutions,  etc.: 
(a)  property  of  religious  societies;  (b) 
property  set  aside  for  cemeteries;  (c)  prop- 
erty of  private  educational  institutions; 
id)  property  devoted  to  public  charities: 
(e)  property  owned  by  fraternal  societies: 
(IV.)  rule  regarding  public  property:  (V.) 
rule  regarding  quasi-public  property; 
(VI.)  conclusion  83 

Personal  liability  to  pay  assessment  for  lo- 
cal improvement:— (I.)  source  of  power 
to  create  a  liability  for  local  assessment; 
(II.)  power  to  create  a  liability  of  prop- 
erty unquestionable;  (III.)  power  to  create 
a  personal  liability  upheld  when  unques- 
tioned; (IV.)  power  to  create  a  personal 
liability  doubted;  (V.)  power  to  create  a 
personal  liability  beyond  the  value  of  the 
property  assessed,  nonexistent  58 

Superiority  of  lien  of  local  assessments 
over  prior  lien:— (I.)  Legislative Cpower 
to  enact  a  law  declaring  local  assessment 
a  lien  having  priority;  (II.)  existence  of 
Hen  of  local  assessement  depends  upon 
legislative  enactment;  (III.)  existence  of 
the  law  enables  the  lien  to  dominate  the 
land  itself,  regardless  of  ownership;  (IV.) 
the  law  being  statutory,  compliance  with 
its  terms  is  necessary  and  sufficient;  (V.) 
enactment  of  law  before  encumbrance 
is  notice  to  encumbrancers  of  priority  of 
subsequent  assessment;  (VI.)  enactment 
of  law  after  encumbrance  makes  priority 
of  assessment  depend  upon  constitutional 
control  of  retroactive  law;  (VII.)  priority 
of  assessments  over  kindred  liens:  (VIII.) 
exceptions  to  all  the  stated  rules.  872 

Public  lands;  mechanics^  Hens  on  144 

Public  property;  liability  to  local  assess- 
ments 8^ 
Mechanics^  liens  on                                          141 

Reli|i:ious  societies;  liability  of  property 

of,  to  local  assessment  86 

Boent^n  ray ;  photographs  815 

Schools;  mechanics^  liens  on  schoolhouse        142 

SeaL    See  Bills  and  Notes. 

Shipping.    See  Carriers. 

Slaves*    See  Adverse  Possession. 

Statutes;  what  are  acts  for  raising  revenue 
which  must  originate  in  the  lower  branch 
of  the  legislature  188 

Strikes.    See  Carriers. 

Suicide.    See  Insurance. 

Tender;  what  is  a  reasonable  sum  out  of 
which  a  common  carrier  may  be  required 
to  take  a  passenger^s  fare  and  return  the 
change  480 

Trusts.   See  Bills  and  Notes. 

Yilla^;  what  constitutes  896 

Witnesses;  subscribing,  necessity  of  calling, 
see  Evidence. 

X-ray;  photographs  815 
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OPINIONS,  NOTES  AND  BRIEFS. 

(Separate  Index  to  Notes  precedes  this.) 


ACCOUNT.    See   Evidence,  17;   Execu- 
tors AND  Administrators,  2. 

ACTION  OR  SUIT. 

1.  The  donor  as  the  founder  of  a  charity  has 
a  standing  in  court  to  restrain  the  diversion  of 
the  property  donated  from  the  charitable  use 
for  which  it  was  given.  Mills  v.  Damson  (N. 
J.  Err.  &  App.)  113 

2.  The  state  is  a  proper  party  to  a  suit 
brought  to  remedv  abuses  in  the  management 
of  a  trust  which  has  been  established  for  the 
maintenance  of  a  college  for  the  purpose  of 
ffiving  boys  and  girls  a  practical  training  in 
the  mechanical  arts  and  industries.  People, 
Ellert,  V.  CogstMll  (Cal.)  269 

8.  A  trial  does  not  begin  within  Dak.  Comp- 
Laws,  g  7812,  providing  for  a  change  of  place 
of  trial  in  certain  criminal  cases,  until  the  jury 
is  impaneled;  and  a  change  of  venue  may  be 
granted  before  that  time.  State  v.  Pancoast 
(N.  D.)  618 


ACT  OF  OOD. 

18,20. 


See  also   Carriers,   17, 


1.  A  loss  or  injury  is  due  to  the  act  of  God 
where  it  is  occasioned  exclusively  by  natural 
causes  such  as  could  not  be  prevented  by  hu- 
man care,  skill,  and  foresight.  Wold  v.  PitiB- 
burg,  C.  a  d  ."^t  L.  E.  Co.  (111.)  856 

2.  An  unprecedented  flood  by  reason  of 
which  the  baggage  of  a  passenger  is  swept 
away  is  an  act  of  God.  Id. 

Notes  and  Briefs. 

Act  of  God;  flood  as.  857 

ADULTERY.    See  Evidence,  42. 
ADVANCEMENTS.    See  also  Wills.  18. 
Notes  and  Briefs. 
Advancements;  to  children  365 

ADVERSE  POSSESSION.    See  also  Es 

TOFPEL,  6. 

1.  Possession  of  land  under  a  parol  promise 
of  a  gift  may  be  the  foundation  of  adverse 
possession  by  the  donee.  Schafer  v.  Baiuer 
(Mich.)  835 

2.  Possession  need  not  be  constant  to  make 
it  sufficiently  continuous  to  be  adverse  when 
the  property  is  used  from  time  to  time  as 
needed.  Swan  v.  Miineli  (Minn.)  743 
85  L.  K.  A. 


8.  Title  by  prescription  without  any  pre- 
tense of  paper  title  may  be  gained  by  wrong- 
ful entry  upon  land  under  a  claim  of  right  in- 
consistent with  the  title  of  the  true  owner, 
with  continued  possession  and  exercise  of  acts 
of  ownership  hostile  to  the  rights  of  the 
owner.  Id, 

Notes  and  Briefs. 

Adverse  possession;  constructive  as  to  unim- 
proved portions  of  land.  44 

By  dbnee  under  parol  gift: — <I.)  General 
doctrine;  (II.)  assertion  of  title  against  donor; 
(III.)  interruption  by  donor's  acts;  (IV.)  effect 
of  statutes  as  to  slaves.  835 

ALIENS. 

1.  A  deed  of  land  b^  an  alien  corporation 
may  convey  an  indefeasible  title  notwithstand- 
ing bad  faith  of  the  corporation  in  acquiring 
the  land  in  evasion  of  a  constitutional  prohibi- 
tion, if  the  state  has  not  undertaken  to  have 
the  conveyance  set  aside  or  adjudged  invalid. 
Oregon  Mortg.  Co.  v.  Carstens  (Wash.)         841 

2.  The  right  of  an  alien  corporation  to  ac- 
quire land  "under  a  morteage"  as  permitted 
by  an  exception  to  the  prohibition  of  AVash. 
Const,  art.  2,  §  38,  against  the  acquisition  of 
real  estate  bv  aliens,  includes  the  acquisition 
by  a  direct  deed  from  the  mortgagor  of  the 
land  in  satisfaction  of  the  mortgage  debt,  if 
this  was  done  in  good  faith  and  the  original 
purpose  of  taking  the  mortgage  was  not  to  ac- 
quire title  to  the  land.  Id, 

Notes  and  Briefs. 

Aliens:  right  of  alien  corporation  to  acquire 
real  estate.  841 

ALTERATION  OF  INSTRUUENTS. 

1.  An  alteration  of  the  date  of  a  promissory 
note  by  the  payee  without  the  makers'  knowl- 
edge or  consent  will  render  the  instrument 
void,  even  in  the  hands  of  an  innocent  pur- 
chaser for  value.  Newman  v.  iTen^  (Ohio)    471 

2.  The  fraudulent  addition  after  indorse- 
ment of  a  promissory  note,  of  words  to  make 
it  payable  with  interest,  will  prevent  recovery 
from  the  indorser,  although  such  words  have 
been  stricken  out  before  they  come  into  the 
hands  of  a  bona  fide  holder  who  brings  suit 
upon  the  note.  CitUens'  Nat,  Bank  v.  Wilt- 
tarn*  (Pa.)  464 

ANIMALS.    See  Constitxjtional  Law,  11 ; 
Game  Laws. 

876 


Anti-Trust  Law;  Appeal  aud  Error. 


877 


ANTI-TRUST  LAW.    See  Commerce,  2; 
Contracts,  16. 

APPEAL  AND  ERROR. 

1.  A  writ  of  error  lies  to  the  supreme  court 
from  the  court  established  "in  the  city  of 
Cartersville,  in  the  county  of  Bartow,"  by  Ga. 
act  October  10,  1885,  although  the  act  does 
not  itself  provide  for  such  writ,  since  it  is  pro- 
vided for  by  Ga.  Const,  art  6,  §  2,  IT  5,  and 
Ga.  Code,  §  4266,  providing  for  such  writs 
from  the  city  courts  of  Atlanta  and  Savannah 
and  such  other  like  courts  as  may  be  there- 
after established.  Western  d  A,  B,  Co,  v. 
Vails  (Ga.)  655 

2.  A  general  order  of  which  the  trial  court 
is  bound  to  take  judicial  notice  must  be  treated 
on  appeal  as  if  in  the  record.  Jones  v.  Mer- 
chants* JVa/.  Bank  (C.  C.  App.  1st  C.)         698 

8.  Filing  the  stenographer's  notes  of  the 
iudire*s  charge,  and  printing  it  in  the  paper 
book,  will  not  make  it  a  part  of  the  record  un- 
less it  affirmatively  appears  that  the  filing  was 
the  act  of  the  judge  himself,  or  was  done  by 
his  express  direction  evidenced  by  his  sisma- 
ture,  either  to  the  charge  itself  or  to  the  bill  of 
exceptions.    Smith  v.   Times  Pub.  Co.  (Pa.) 

819 

4.  The  denial  of  a  motion  to  withdraw  a 
juror  cannot  be  reviewed  on  appeal  if  no  rea- 
son for  the  motion  appears  in  the  record.    Id. 

5.  The  illegality  of  a  contract  which  is  de- 
clared void  by  statute  may  be  declared  by  the 
court  on  appeal  without  any  assignment  of  er- 
ror to  the  point,  when  it  appears  on  the  face  of 
the  record.    Fuqua  v.  Pabsi  Brewing  Co.  (Tex.) 

241 

6.  It  will  not  be  presumed  on  appeal  that 
evidence  properly  admitted  in  the  case  for  one 
purpose  was  considered  for  another  purpose, 
particularly  where  the  court  directed  the  jury 
to  consider  it  only  for  the  first  purpose.  State 
V.  Pancoast  (N.  D.)  518 

7.  No  question  as  to  the  sufficiency  of  the 
notice  given  to  the  trial  court  of  appellant's 
Intention  to  reserve  and  present  specified  ques- 
tions under  Ind.  Rev.  Stat.  1894,  §  642,  arises, 
where  such  court  has,  pursuant  to  the  notice, 
fully  and  correctly  prepared  a  special  bill  of 
exceptions  so  as  to  present  briefly  and  distinctly 
each  of  such  questions.  Loeseh  v.  Koehler 
(Ind.)  682 

8.  A  defendant  charged  with  murder,  who 
consents  in  open  court  that  the  case  be  sent  for 
trial  to  the  district  court  of  a  county  that  is 
not  "near  or  adjoining"  the  county  of  original 
venue,  as  provided  by  the  North  Dakota  stat- 
ute, cannot  object  to  the  jurisdiction  of  the 
court  to  which  the  venue  is  changed,  after  trial. 
State  y.  Pancoast  (N.  D.)  518 

9.  Failure  to  allege  that  an  officer  was  not 
elected  his  own  successor,  in  a  complaint  for 
defalcation  after  the  expiration  of  the  period 
for  which  he  was  elected,  is  not  fatal  when 
first  asserted  on  appeal,  where  it  is  alleged  that 
the  term  expired  on  a  certain  day  but  that  he 
contested  the  election  held  on  that  day,  and  re- 
fused to  surrender  the  office  for  a  certain  time 
during  which  he  was  a  de  facto  officer.  Baker 
City  V.  Murphy  (Or.)  88 
8oL.  R.  A. 


Discretionary  matters. 

10.  Refusal  to  permit  a  test  of  the  rate  of 
speed  at  which  editors  can  digest  reported 
cases,  when  offered  on  the  heanng  of  a  copy- 
right case  to  meet  the  contention  that  the  rate 
at  which  they  had  worked  indicated  unfair  use 
of  syllabi,  is  not  error,  since  the  matter  is 
largely  within  the  discretion  of  the  trial  court. 
West  "Pub.  Co.  V.  Lawyers'  Co- Operative  Pub. 
Co.  (C.  C.  App.  2dC.)  400 

11.  Remarks  of  counsel  are  not  assignable 
for  error,  being  under  the  discretionary  control 
of  the  court  below.  Smith  v.  TiTnes  Pub.  Co. 
(Pa.)  819 

12.  The  appellate  court  will  not  declare  re- 
marks of  counsel  for  the  state  in  addressing 
the  jury  in  a  criminal  case  to  be  error,  in  the 
absence  of  a  clear  abuse  of  the  discretion  vested 
in  the  trial  court  to  control  counsel.  State  v. 
Pancoast  (N.D.)  618 
What  will  warrant  reversal. 

18.  An  erroneous  ruling  in  sustaining  a  de- 
murrer to  a  cross  bill  is  harmless  where  all  the 
facts  and  circumstances  alleged  in  such  cross 
bill  were  brought  before  the  court  so  as  to 
show  that  such  cross  bill  could  not  have  been 
maintained  upon  the  facts.  Dunham  y.  Dun- 
ham (III.)  70 

14.  A  second  verdict  in  favor  of  the  plaintiff 
will  not  be  disturbed  on  appeal  after  the  trial 
judge  has  refused  to  set  it  aside,  merely  be- 
cause the  evidence  does  not  make  a  strong  case 
to  support  it.  Western  A  A.  B.  Co.  v.  Voils 
(Ga.)  655 

15.  A  substantial  confiict  in  evidence  which 
will  prevent  a  review  of  a  verdict  is  not  made 
by  the  mere  general  conclusion  of  a  tax  as- 
sessor as  to  the  value  of  a  railroad  without  ex- 
amining the  reports  of  the  road,  or  inquiring  as 
to  the  amount  of  its  business,  or  considering 
any  decrease  in  its  earnings,  where  the  undis- 
puted facts  show  that  it  ought  to  be  assessed 
much  lower  than  his  estimate.  State  v.  Vir- 
ginia dt  T.  B.  Co.  (Nev.)  759 

16.  Refusal  to  submit  special  questions  as  to 
evidentiary  facts  is  not  cause  for  reversal.  Mc- 
Keon  V.  Chicago,  M.  dt  St.   P.  B.  Co.  (Wis.) 

252 

17.  The  reversal  of  a  judgment  on  a  verdict 
for  excessive  damages,  authorized  by  Pa.  act 
May  20, 1891,  even  If  the  lower  court  had  de- 
nied a  motion  for  a  new  trial,  does  not  infringe 
the  constitutional  right  to  a  jury  trial.  Smith 
V.  Times  Pub.  Co.  (Pa.)  819 

18.  An  instruction  not  incorrect  in  itself,  al- 
though not  as  definite  as  it  might  have  been, 
will  not  be  ground  for  reversal  where  no  fur- 
ther instruction  on  the  matter  was  asked. 
Kliegel  v.  Aitken  (Wis.)  249 

19.  An  instruction  that  if  the  failure  to 
awaken  plaintiff  so  as  to  give  her  reasonable 
time  to  dress  herself  and  child  before  the  train 
reached  a  station  at  which  she  was  compelled 
to  change  cars,  and  the  treatment  she  received 
thereafter,  were  the  cause  which  under  all  the 
proof  led  naturally  to  and  might  have  been  ex- 
pected to  be  directly  instrumental  in  producing 
the  injury  which  the  jury  should  find  the 
plaintiff  had  sustained,  their  answer  to  a  cer- 
tain question  should  be  '*  Yes,"  is  not  reversible 
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error  as  al lowing  the  jury  to  answer  such  ques- 
tion in  the  affiroQative  if  the  defendant  or  its 
porter  might  have  expected  the  result,  instead 
of  if  a  man  of  ordinary  intelligence  and  pru- 
dence would  have  expected  it,  in  the  absence 
of  a  request  for  a  more  definite  and  certain 
instruction.  McEeon  v.  Chicago,  M.  d  St  P, 
H,  Co.  (Wis.)  252 

20.  Error,  if  any,  in  instructing  that  it  is  the 
duty  of  a  railroad  company  to  use  the  utmost 
care  and  diligence  to  see  that  a  passenger  on  a 
sleeper  is  awakened  in  time  to  dress  before 
making  a  change  of  cars,  is  eliminated  by  a 
special  verdict  finding  that  she  was  not 
awakened  and  no  attempt  was  made  to  awaken 
her,  and  that  the  porter  did  not  have  good 
reason  to  believe  that  he  had  awakened  her. 

Id. 
Rehearing^* 

21.  A  rehearing  may  be  granted,  even  when 
the  result  must  be  the  same  as  announced  in 
the  original  opinion,  when,  the  concurrence  of 
one  of  two  judges  constituting  the  court  de- 
livering the  juclgment  on  appeal  i?  limited  to 
the  result  and  thereby  the  law  of  the  case  is 
not  made;  and  (2)  the  original  opinion  fails  to 
consider  a  point  raised  upon  the  appeal,  which, 
if  tenable,  might  be  fatal  to  the  cause  of  ac- 
tion set  forth  in  the  complaint;  and  (8)  the 
former  opinion  announces  certain  rules  of  law 
which,  in  the  judgment  of  the  court  as  consti- 
tuted when  the  motion  for  rehearing  is  con- 
sidered, require  modification  to  prevent  misap- 
plication of  same  upon  a  new  trial  of  the 
cause.  Fenstermaker  v.  Tribune  Pub.  Co. 
(Utah)  611 

Notes  and  Briefs. 

Appeal;  review  of  excessive  damages.      820 

ARBITRATION. 

Notes  and  Briefs. 

Arbitration:  of  claims  against  building  and 
loan  association.  294 

ASSESSMENT,      See  Public   iMPRoyB- 
MENT8,  Notes  and  Briefs. 

ASSIONMENT.    See  Mortoaoe,  \-A. 

ATTACHMENT.      See  also   Writ   and 
Process,  1. 

1.  An  attachment  creditor  cannot  have  a 
prior  attachment  set  aside  because  it  was  with- 
out legal  grounds,  and  was  based  on  an  afl^- 
davit  known  to  be  false  by  both  parties  to  the 
action  in  which  it  was  filed,  and  was  per- 
mitted by  the  debtor  while  in  failing  circum- 
stances to  give  a  preference.  Qlaser  v.  First 
Nat.  Bank  (Ark.)  766 

2.  False  statements  by  one  creditor  to  an- 
other as  to  an  intent  not  to  procure  an  attach- 
ment will  not  constitute  any  ground  for  setting 
aside  an  attachment  on  complaint  of  the  other 
creditor.  Id, 

3.  An  attachment  issued  upon  a  debt  not 
due  may  be  avoided  by  a  junior  attaching 
creditor  and  postponed  to  his  attachment  lien, 
where  there  is  no  statute  authorizing  the  issu- 
85  L.  R.  A. 


ance  of  an  attachment  for  a  debt  not  due  un- 
der the  circumstances  and  conditions  of  the 
case.    Davi9  v.  H.  B,  Claflin  Co.  (Ark.)  77G 

4.  A  groundless  attachment  based  on  false 
allegations  of  the  debtor's  fraudulent  intent  to 
hinder  and  delay  creditors  is  a  constructive 
fraud  on  the  part  of  the  creditor,  which  will 
postpone  him,  as  to  all  his  debts  not  due  when 
the  attachment  was  sued  out,  to  a  junior  at^ 
tachment  creditor,  ""''^irx.r^  •    i,-ji   —  Id. 

5.  The  nonresidence  of  one  partner  will  not 
be  ground  for  an  attachment  against  the  firm 
to  the  prejudice^of  social  creditors.  Ooodman 
y.  Henry  {W.  Va.)  847 

6.  A  mere  statement  that  a  debtor  has  con- 
veyed or  attempted  to  convey  his  property 
with  intent  to  defraud  is  not  sufilcient  ground 
for  an  attachment,  without  staling  facts  and 
circumstances  to  sustain  the  charge  of  fraud. 

Id. 

7.  A  statement  of  material  facts  in  an  afiS- 
davit  for  attachment  must  be  certain  and  defi- 
nite in  a  legal  point  of  view,  so  as  to  inform 
those  entitled  to  defend  the  attachment  what 
particular  facts  they  must  repeL  Id, 

8.  The  provision  allowing  time  to  file  a  sup- 
plemental affidavit  of  other  material  facts  to 
show  ground  of  attachment,  made  by  W.  Va. 
Code.  chap.  106,  ^  1,  is  remedial  and  should  be 
liberally  construed.  Id, 

9.  An  amendment  to  the  prejudice  of  a  sec- 
ond lien  by  a  deed  of  trust  or  attachment  can- 
not be  made  to  an  affidavit  for  an  attachment 
under  W.  Va.  Code,  chap.  106,  §  1,  allowing 
time  to  file  a  supplemental  affidavit  [Court 
equally  divided.]  Id. 

Notes  and  Bribfb. 

Attachment;  affidavit  for,  as  ground  of  juris- 
diction. 452 

Right  of  creditors  to  question  validity  of  a^ 
tachment:— (I.)  What  creditors  may  question 
the  validity  of  attachment:  (a)  creditors  inter- 
ested in  the  property  attached:  (1)  attachment 
creditors;  (2)  judgment  creditors;  (8)  mortgage 
creditors;  (4)  partnership  creditors;  (5)  gar- 
nishee having  an  interest;  (6)  general  creditors^ 
in  absence  of  defendant;  (b)  receiver  or  as- 
signee of  creditors:  (1)  insolyency  giyes  an  in- 
terest in  the  property;  (2)  rule  as  to  receivers: 
(8)  rule  as  to  assignee;  (II.)  how  creditors  may 
question  the  validity  of  attachment:  (a)  in  the 
absence  of  statute  relating  to  interventions;  (1> 
motion  in  court  of  law;  (2)  by  other  proceed- 
ings at  law;  (3)  bill  in  equity;  {b)  by  proceed- 
ings under  a  statute;  (1)  intervention  and  de- 
fense: (a)  the  provisions;  {b)  the  pleading;  (2> 
not  by  proceedings  in  another  court;  (3)  asser- 
tion of  vendor's  lien  or  privilege;  (III.)  for 
what  creditors  may  question  the  validity  of  at- 
tachment: (a)  in  general;  (b)  for  want  of  cause 
of  action;  (c)  for  illegality  or  irregularity  in 
the  proceedings:  (1)  in  general;  (2)  for  lack  of 
ground  for  attachment;  (8)  for  insufficiency  of 
affidavits:  (d)  for  fraud  and  collusion:  (1)  rule 
stated  generally;  (2)  in  amount  of  demand;  (3> 
in  preference  of  creditors;  (4)  in  benefit  to 
debtor  himself;  (5)  other  frauds  and  deceits: 
(e)  for  injury  to  vested  right  by  alteration  of 
the  amount  claimed;  (IV.)  at  what  stage  of  the 
proceeding  creditors  may  question  the  validity 
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of  the  attachment:  (a)  before  trial;  {b)  after 

trial.  657 

Amendment  of  affidavit.  847 

ATTORNEY  OENERAL.  See  also  Quo 
Warranto,  1. 

Notes  and  Briefs. 

Attorney  general;  power  to  dismiss  prosecu- 
tion, see  Criminal  Law. 

ATTORNEYS.  See  also  Levy  and  Seiz- 
ure. 

An  attorney  of  record  has  power  to  waive 
objections  to  evidence,  and  enter  into  stipula- 
tions for  the  admission  of  facts  on  the  trial. 
Oarrett  v.  Hanshue  (Ohio)  321 

BAIL   AND    RECOGNIZANCE.     See 

Continuance. 

BANKS.  See  also  Constitutional  Law, 
9,  10;  Estoppel,  2;  Indictment,  etc.,  2; 
Trial,  1,  16. 

1.  A  deposit  of  money  with  bankers  at  their 
banking  house  is  regarded  as  general  unless  it 
appears  that  the  depositor  makes  it  special  or 
deposits  it  expressly  in  some  particular  capaci- 
ty.    Meadowcroft  v.  People  (111.)  176 

2.  Money  received  by  a  banker  when  insol- 
vent is  lost  to  the  depositor  within  the  meaning 
of  a  statute  making  the  banker  guilty  of  em- 
bezzlement if  when  insolvent  he  receives  a  de- 
posit which  is  lost  to  the  depositor  when  the 
banker  closes  his  doors,  leaving  some  portion 
of  the  amount  so  deposited  unpaid.  Id. 

8.  Demand  for  return  of  a  bank  deposit  is 
waived  by  the  banker  when  he  suspends  pay- 
ment, discontinues  business,  and  closes  his 
doors  against  creditors  and  depositors.  Id, 

4.  Tender  of  the  amount  of  the  deposit  at 
the  trial  of  an  indictment  for  receiving  a  bank 
deposit  when  insolvent,  whereby  it  is  lost  to 
the  depositor,  will  not  defeat  the  prosecution. 

Id. 

6.  A  bank  may  offset  against  an  unmatured 
debt  of  an  insolvent  debtor  any  sum  which  it 
may  be  owing  to  the  debtor,  unless  the  ac- 
count which  it  owes  has  been  pledged  to  some 
specific  purpose  or  is  impressed  with  some 
trust.     Thomas  v.  Exchange  Bank  (Iowa)     879 

6.  The  right  of  a  bank  to  set  off  an  unma- 
tured note  of  an  insolvent  depositor  against  the 
deposit  is  superior  to  the  rights  of  a  drawee  of 
a  check  on  the  deposit,  of  which  the  bank  had 
no  notice  until  after  it  learned  of  the  deposi- 
tor's insolvency.  Id. 

7.  The  right  of  a  bank  to  set  off  the  unma- 
tured note  of  an  insolvent  depositor  against 
the  deposit  is  not  affected  by  the  fact  that  the 
deposit  is  in  the  name  of  another  bank,  where 
it  is  merely  a  name  which  the  depositor  adopted 
for  the  purpose  of  his  business,  and  represents 
no  interest  but  his  own.  Id. 

8.  Depositors  in  an  insolvent  partnership 
bank,  who  take  dividends  on  account  of  de- 
posits which  were  voluntarily  received  after 
the  banker  knew  of  his  insolvency,  have  no 
greater  equities  than  other  contract  creditors 
35  L.tR-lA. 


of  the  firm  against  the  assets  of  a  corporation 
which  was  entirely  owned  by  one  member  of 
the  firm.    F&Us  v.  Sehmucker  (Md.)  892 

Notes  and  Briefs. 

Banks;  criminal  liability  for  receiving  de- 
posit when  insolvent.  177 
Set-off  of  debt  cot  matured.  879 
Rights  of  depositors  in  insolvent  bank.    892 

BEER.    See  Commerce,  2. 

BILLS  AND  NOTES.  See  also  Altera- 
tion OP  Instruments;  Evidence,  4; 
Payment,  1;  Trial.  10. 

1.  A  corporate  seal  does  not  destroy  the  ne- 
gotiability of  the  commercial  paper  of  a  cor- 
poration which  is  negotiable  in  form.  C?i€ue 
Nat  Bank  v.  FauroUN.  Y.)  605 

2.  The  addition  of  the  word  * 'trustee"  to  the 
name  of  the  payee  of  a  note  does  not  destroy 
its  negotiability.  Fox  v.  Citizens'  Bank  d  T. 
Co.  (Tenn.)  678 

8.  An  option  in  a  note  to  declare  the  whole 
amount  due  upon  default  in  payment  of  an  in- 
stalment does  not  render  the  note  non-nego- 
tiable.    Wilson  V.  Campbell  (Mich.)  544 

4.  The  terms  of  a  note  may  be  modified  and 
controlled  by  an  accompanying  mortgage. 
Brooke  v.  Struthers  (Mich.)  586 

5.  A  provision  in  a  mortg^age  securing,  and 
referred  to  in,  a  note  otherwise  negotiable,  that 
the  mortgagor  shall  pay  taxes  and  assessments, 
and  that  failure  to  do  so  for  thirty  days  shall 
render  the  whole  debt,  principal  and  interest, 
immediately  due,  destroys  the  negotiability  of 
the  instrument.  Id, 
But  see  next  case. 

6.  A  provision  in  a  mortgage  securing  a 
promissory  note  requiring  the  mortgagor  to 
pay  taxes  and  assessments  for  default  of  which 
the  whole  debt  may  be  declared  immediately 
payable  does  not  make  the  note  non-negotiable. 
Wilson  V.  Campbell  (Mich.)  544 

7.  Legislation  passed  after  the  making  of  a 
mortgage  securing  a  promissory  note  which 
relieves  the  mortgagor  of  a  portion  of  the  bur- 
den as  to  payment  of  taxes,  and  imposes  it  on 
the  mortgagee,  will  not  make  the  note  non-ne- 
gotiable if  It  is  otherwise  negotiable.  Id, 

8.  The  undertaking  of  a  third  person  who 
places  his  name  on  the  back  of  a  note  payable 
to  the  maker's  order,  before  or  at  the  time  of 
its  delivery  b^  the  maker,  rests  upon  the  con- 
sideration which  supports  the  note  in  the  hands 
of  the  holder,  and  is  prima  facie  that  of  a 
surety  of  the  maker  for  the  payment  of  the 
note,  although  it  is  competent  for  him  to  show 
a  different  understanding  or  agreement  be- 
tween the  parties.  Ewan  v.  Brooks-  Waterjield 
Co.  (Ohio)  786 

9.  The  maker  of  a  note  payable  to  his  own 
order,  who  indorses  his  name  on  the  back,  does 
not  thereby  become  an  indorser  in  the  legal 
sense  of  the  term,  or  contract  any  liability  ex- 
cept that  of  maker.  Id, 

10.  The  indorsement  of  the  maker's  name 
on  the  back  of  a  promissory  note  payable  to  his 
order,  and  its  delivery  in  that  form  to  another 
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for  value,  are  essential  parts  of  the  execution 
of  the  note,  which  then  becomes  in  legal  effect 
payable  to  the  holder  or  bearer:  Id. 

11.  A  promissory  note  delivered  by  an  agent 
before  the  execution  of  a  contract  on  which  he 
was  instructed  to  deliver  it,  and  on  the  mere 
promise  of  the  other  party  to  execute  the  con- 
tract or  return  the  note,  has  such  a  legal  incep- 
tion as  will  sustain  it  in  the  hands  of  a  bona 
fide  purchaser,  although  the  party  who  ob- 
tained it  of  the  agent  acted  in  bad  faith. 
CTiase  Nat,  Bank  v.  Faurot  (N.  Y.)  605 

12.  A  note  signed  by  a  person  mentally  in- 
capacitated, although  negotiable  in  form,  is  not 
within  the  rule  of  commercial  law  which  pro- 
tects negotiable  paper  in  the  hands  of  a  bona 
fide  bolder  for  value  against  defenses  to  which 
it  was  subject  in  the  hands  of  the  payee,  but 
the  purchaser  takes  it  charged  with  notice  of 
the  maker's  disability  and  occupies  the  same 
position  as  against  him  as  the  payee.  Hosier  v. 
Beard  (Ohio)  161 
Demand  and  notice. 

18.  A  demand  note,  whether  with  or  with- 
out interest,  only  matures  as  to  an  indorser 
thereof  when  payment  is  demanded,  but  in  the 
absence  of  acts  excusing  the  same  demand 
must  be  made  of  the  maker  within  a  reasonable 
time  in  order  to  hold  an  indorser.  Leonard  v. 
Ol9on  (Iowa)  881 

14.  The  mere  insolvency  of  the  makers  of  a 
note  does  not  excuse  a  demand  on  them  as  a 
condition  of  holding  the  indorser  liable.       Id. 

15.  A  demand  made  nearly  ten  years  after 
the  giving  of  a  note  is  not  made  within  a  rea- 
sonable time  within  the  rule  that  to  bind  the  in- 
dorser of  a  demand  note  demand  or  payment 
must  be  made  upon  the  maker  within  a  rea- 
sonable time.  ]d. 

16.  The  removal  of  the  maker  of  a  note 
from  and  his  continued  residence  out  of  the 
state,  after  the  making  of  the  note  and  before 
its  maturity,  excuses  an  actual  demand  on  him 
as  a  condition  of  holding  an  indorser,  unless 
the  note  is  payable  at  a  particular  place,  in 
which  case  demand  must  be  made  in  that  place; 
but  if  it  is  made  payable  at  a  specified  town  or 
city  without  further  specification  as  to  place  it 
is  to  be  treated  as  payable  generally,  unless 
expressly  made  payable  at  such  town  or  city 
alone;  and  presentation  there  is  not  necessary 
in  the  event  of  such  removal.  Id. 

17.  The  holder  of  a  demand  note  who  is  un- 
able by  reason  of  the  removal  of  the  makers 
from  the  state  to  make  a  demand  on  them 
within  a  reasonable  time  must  give  notice  of 
that  fact  and  of  the  fact  of  nonpayment  to  the 
indorser  within  a  reasonable  time,  in  order  to 
hold  him.  Id. 

Notes  and  Briefs. 

Bills  and  notes;  right  of  bona  fide  holder  of 
promissory  note  of  insane  person.  161 

On  demand;  necessity  of  demand  and  notice; 
effect  of  maker's  removal.  382 

Alteration  of  note  as  affecting  bona  fide 
holders:— In  general,  reasons  of  the  rule;  il- 
lustrations: (a)  change  In  place  of  payment;  {b) 
change  in  date;  (c)  adding  interest  clause;  (<f) 
removal  of  condition;  {e)  reducing  amount  of 
note;  (/)  raising  amount  of  note;  alteration 
85  L.  R  A. 


must  be  material;  corrections;  alteration  by 
stranger  or  by  mistake;  restoration  of  altered 
bill;  consent:  persons  signing  after  alteration; 
filling  blanks;  leaving  blanks'will  notautborize 
further  change;  spaces;  change  apparent  on 
face  of  note.  464 

Effect  of  alteration.  471 

Negotiability  as  affected  by  mortgaire. 

644.  548 

Negotiability  of  a  note  secured  by  mortgage 
as  affected  by  provisions  in  mortgage.        586 

Effect  of  seal  on  the  negotiability  of  a  bill 
or  note: — In  general;  note  of  corporation;  ig- 
noring seal;  statutes.  605 

Negotiability  of  note  payable  out  of  particu- 
lar fund: — In  general;  orders  payable  out  of 
particular  fund  not  bills  of  exchange;  anal- 
ogous rulings;  money  payable  absolutely:  draft 
against  consignments.  647 

Negotiability  of  note  payable  to  trustee.  678 

Contract  by  writing  name  on  back.  787 

BOARDS.    See  Fire  Undebwritebs. 

BONA  FIDE  PURCHASER.  See  Bills 
and  Notes,  11,  12;  Real  Property,  3. 

BONDS.    See  also  Contracts,  14:  Inscb- 
ance,  1;  Voters  and  Elections.  1.  2, 

1.  The  defalcation  of  an  officer  while  hold- 
ing over  pending  the  election  or  appointment 
of  his  successor,  and  after  the  end  of  the  year 
for  which  he  was  elected,  under  a  city  charter 
providing  that  he  shall  hold  his  office  until  his 
successor  is  elected  and  qualified,  makes  his 
sureties  liable  upon  his  ofHcial  bond.  Baker 
City  V.  Murphy  (Or.)  88 

2.  A  bond  to  indemnify  a  sheriff  against  lia- 
bility for  failure  to  execute  final  process,  riven 
by  the  person  against  whom  the  process  is  di- 
rected, is  invalid.  Harrington  v.  Cravford 
(Mo.)  477 

Notes  and  Briefs. 

Bonds;  extension  of  liability  on  official  bond 
while  officer  is  holding  over  after  expiration 
of  regular  term:— merely  holding  beyond  term; 
provision  for  liability  until  successor  is  ap- 
pointed; re-election;  general  bond:  resignation. 

Against  public  policy;  to  induce  breach  of 

duty  by  officer.  478 

Payable  in  gold  coin.  752 

BOOKMAKINO.    See  Statutes,  8. 
BRIDGES.    See  Liens. 

BUILDING   AND    LOAN  ASSOCIA- 
TIONS. 

1.  In  case  the  by-laws  of  a  loan  association 
do  not  impose  as  great  a  fine  as  is  authorized 
by  the  charter,  the  by  laws,  and  not  the  char- 
ter, will  govern.  Dupuy  v.  Eastern  Bldg.  dt 
L.  Asso.  (Va.)  215 

2.  Cumulation  of  fines  for  each  additional 
month  of  default  is  not  permitted  bv  the  by- 
laws of  a  loan  association  providing  that  bor- 
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TOwiDg  members  who  shall  neglect  to  pay  in- 
stalmeDts  as  they  become  due  shall  pay  a  fine 
of  20  cents  per  month  on  each  $100  that 
they  have  borrowed,  so  as  to  make  the  amount 
of  nne  for  any  month  either  as  many  times  the 
designated  amount  as  the  number  of  such 
month  beyond  the  commencement  of  the  de- 
fault, or  the  designated  amount  multiplied  by 
the  sum  borrowed  and  the  arrearages.  la. 
8.  A  fixed  premium  is  established  by .  a 
by-law  of  a  building  association  forbidding 
loans  to  be  made  at  a  premium  greater  than 
80  per  cent  or  less  than  2&^  per  cent.  Mc- 
Cauley  v.  Workingmau's  Bldg.  &  8ay.  Asso. 
(Tenn.)  244 

4.  The  taking  of  a  fixed  premium  for  a  loan 
by  a  building  association  is  forbidden  by  a 
statute  providing  that  the  loan  shall  be  to  the 
highest  bidder.  Id. 

5.  A  borrower  from  a  building:  association 
at  a  fixed  premium  which  is  forbidden  by  law 
will  not  be  compelled  to  comply  with  his 
contract  for  a  series  of  years  upon  the  possi- 
bility that  upon  the  winding  up  of  the  asso- 
ciation it  will  not  prove  to  be  usurious.        Id. 

6.  A  loan  by  a  building  association,  usurious 
on  its  face,  will  be  set  aside  upon  equitable 
terms,  by  requiring  the  borrower  to  repay  the 
loan  with  legal  interest,  taking  credit  for  such 
payments  as  may  have  been  made,  and  proper 
interest.  Id. 

7.  A  by-law  that  withdrawing  members 
shall  be  paid  in  the  order  of  the  presentation 
of  their  application  is  a  reasonable  regulation 
of  a  building  and  loan  association,  and  is  bind- 
ing on  existing  members.  Engelbardt  y.  Fifth 
Ward  P.  D.  S.  &  L.  Asso.  (N.  Y.)  289 

8.  A  by-law  more  or  less  affecting  the  rem- 
edy of  a  shareholder  in  a  building  and  loan  as- 
sociation may  be  passed  and  be  binding  on  ex- 
isting members,  so  far  at  least  as  they  consented 
to  the  exercise  of  such  power  when  they  be- 
came members,  although  the  contract  between 
the  member  and  the  corporation  cannot  be 
destroyed  by  a  by-law.  Id. 

9.  A  withdrawing  member  cannot  sue  a 
loan  association  until  there  are  funds  in  the 
treasury  out  of  which  his  claim  can  be  paid,— 
at  least  in  the  absence  of  bad  faith  or  the  in- 
solvency of  the  association,  where  the  articles 
of  association  provide  for  refunding  to  with- 
drawing members  "where  the  necessary  funds 
are  collected."  Id. 

10.  Members  of  a  building  and  loan  associa- 
tion are  bound  by  the  articles  of  association 
which  show  the  scheme  of  the  organization 
and  define  the  obligation  of  the  association 
and  the  rights  of  members,  as  such  articles 
constitute  a  contract.  Id. 

Notes  and  Briefs. 

Building  and  loan  associations;  fines  in  build- 
ing and  loan  associations:— (I.)  Nature  and  va 
lidity:  {a)  in  general:  (6)  power  to  impose;  {c) 
on  whom;  id)  for  what;  (II.)  amount;  reason- 
ableness; (III.)  construction  of  provisions  im- 
posing; (IV.)  cumulative  and  successive  fines; 
(V.)  fines  on  fines;  (VI.)  interest  on  fines; 
<VII.)  secured  by  mortgage;  (VIII.)  enforce 
ment;  (IX.)  payment;  crediting;  (X.)  remission: 
failure  to  enforce;  (XI.)  when  fines  cease.  215 
85  L.  R.  A. 


Fixed  premiums  or  fixed  minimum  of  pre- 
miums in  building  and  loan  associations.     244 

Withdrawals  from  building  and  loan  asso- 
ciations:—(I.)  What  is  a  withdrawal;  (II.) 
right  to  withdraw;  (III.)  status  of  withdraw- 
ing member;  (IV.)  change  of  rules  affecting 
withdrawal;  (V  )  notice  of  withdrawal;  (VI.) 
terms  and  conditions  of  withdrawal:  (a)  in  gen- 
eral; (6)  effect  of  losses  on  withdrawing  mem- 
bers; {c)  interest  on  withdrawals;  ((f)  applying 
withdrawal  accounts  on  mortgage;  {e)  arbitra- 
tion of  claims;  (VII.)  payment  of  withdrawals; 
priorities;  (VIII.)  withdrawal  by  borrowing 
members:  (a)  in  general:  (h)  effect  of  losses; 
(<r)  amount  to  be  paid ;  (IX.)  when  association 
is  insolvent  or  is  being  wound  up;  (X.)  termi- 
nation of  liability  by  withdrawals;  (XI.)  orders 
to  pay  withdrawals;  (XII.)  action  to  enforce 
withdrawal.  285 

BURIAL.    See  also  Cemeteries. 

1.  A  person's  expressed  wish  as  to  the  place 
of  burial  must  be  carried  out  as  far  as  possible. 
T/io7npson  V.  Deeds  (low ti)  66 

2.  A  widow's  removal  of  her  husband's  body 
from  a  cemetery  lot  owned  by  his  daughter, 
in  which  he  was  buried  by  his  own  request, 
may  be  enjoined  by  the  daughter  if  there  is  no 
reason  for  the  removal  except  their  disagree- 
ment respecting  a  monument  and  the  care  of 
the  grave.     Thanuon  v.  Deeds  (Iowa)  56 

BT-LAWS.    See  Corporations.  1. 

CARRIERS.  See  also  Mandamus,  2,  8; 
Proximate  Cause,  1;  Railroads,  2,  8; 
Shipping;  Tender,  Notes  and  Briefs; 
Trial.  7-9. 

1.  A  person  who  goes  to  a  flag  station  oh  a 
railroad,  at  which  there  is  no  ticket  office,  for 
the  purpose  of  boarding  a  train,  is,  upon  prop- 
erly signifying  an  intention  to  get  upon  a  pas- 
senger train  which  has  actually  stopped,  en- 
titled to  the  rights  of  a  passenger.  Western  dt 
A.  B.  Co.  V.  Voils  (Ga.)  655 

2.  A  man  standing  on  a  station  platform 
waiting  for  a  train  after  purchasing  a  ticket, 
when  he  is  struck  and  injured  by  the  body  of 
a  person  killed  by  a  passing  train,  has  no 
greater  right  of  action  than  if  he  had  been  in- 
jured at  any  other  place  where  he  had  a  right 
lobe.     Woody.  Pennsyltania  R.  Co.  (Pa.)  199 

3.  A  trainman  attempting  to  assist  a  woman 
to  get  aboard  after  the  train  has  moved  away 
from  the  platform  and  then  stopped  for  her 
where  the  ground  is  so  low  that  she  cannot  get 
on  without  assistance  may  be  found  by  the 
jury  to  be  acting  within  the  scope  of  his  duty 
so  as  to  render  the  carrier  liable  for  his  negli- 
gence.    Western  dbA.B.  Co.  v.  F«?*V«  (Ga.)655 

4.  It  is  not  negligence  per  se  for  a  passenger 
to  step  from  a  station  platform  to  a  train  mov- 
ing at  the  rate  of  2  or  8  mfles  an  hour,  in  accord- 
ance with  the  direction  of  the  conductor,  when 
•there  is  nothing  to  indicate  any  unusual  or 

peculiar  danger.     Distler  v.  Long  Idand  R.  Co. 

762 

5.  Negligence  in  stepping  on  to  a  train  in 
motion  will  not  prevent  a  passenger  from  re- 
covering  for  injuries   caused   by  his    being 

56 
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thrown  from  the  train  by  a  sudden  jerk  or 
lurch,  if  this  was  the  proximate  cause  of  the 
accident,  and  took  place  after  he  had  safely 
boarded  the  car  ana  reached  the  top  step  with 
one  foot  upon  the  car  platform.  Id. 

6.  The  negligent  and  terrifying  acts  anu  ex- 
clamations of  a  brakeman  on  a  train  carrying 
both  freight  and  passengers,  made  in  a  car  con- 
taining passenger;*,  from  which  they  may  rea- 
sonably infer  tbat  a  wreck  of  the  train  is  im- 
minent, and  which  cause  them  to  jump  from 
the  train,  render  the  carrier  liable  for  injuries 
received  in  thus  jumpiag,  although  the  brake- 
man  had  no  express  duty  to  perform  in  or 
about  such  car  or  in  the  direct  ion  of  passen- 
gers. Ephland  v.  MiamuH  P.  R.  Co.  (Mo.) 
^  107 

7.  It  is  the  duty  of  a  railroad  company  to- 
ward a  passenger  holding  a  ticket  to  one  point 
and  a  sleeping-car  ticket  to  another  at  which 
she  must  change  cars  in  order  to  reach  her  des- 
tination, to  awaken  her  in  time  to  make  the 
necessary  preparation  for  the  change  in  a  suita- 
ble and  decent  manner  upon  reaching  the  sta- 
tion, or,  failing  so  to  do,  to  hold  the  train  for  a 
sufficient  time  to  enable  her  to  make  such  prep- 
aration as  is  necessary  to  change  cars  without 
trepidation  or  the  exposure  of  her  person  to  the 
gaze  of  spectators,  whether  or  not  such  duty 
is  stipulated  in  the  contract  of  carriage.  Mc- 
Keon  V.    Chicago,  M.  d  St.  P.  B.  Co.  (Wis.) 

252 

Fare. 

8.  A  passenger  on  a  street  car  is  not  bound 
to  tender  the  exact  fare,  but  the  conductor  is 
bound  to  furnish  chani^e  for  a  reasonable  sum. 
Barker  v.  Central  Park,  JST,  d  E.  B.  B.  Co.  (N. 
Y.)  489 

9.  A  rule  requiring  change  to  the  amount  of 
$2  to  be  furnished  by  conductors  on  street  cars 
to  passengers  is  a  reasonable  provision  for  the 
convenience  of  the  public;  and  the  conductor 
cannot  be  required  to  furnish  change  for  a  flve- 
doUar  bill.  Id. 

10.  Notice  need  not  be  brought  home  to  a 
street-car  passenger,  of  a  rule  reasonably  limit- 
ing the  amount  of  change  which  a  conductor 
is  required  to  furnish,  in  order  to  make  the 
rule  operative.  •  Id. 

Connecting  lines. 

11.  A  railroad  company  by  selling  tickets 
bearing  coupons  for  transportation  over  con- 
necting lines  does  not  impliedly  contract  that 
such  tickets  will  be  recognized  and  honored 
by  such  connecting  lines,  but  merely  that  it  is 
the  agent  of  such  lines  and  has  authority  to  is- 
sue such  tickets.  Chicago  dkA.B.Co,  v.  Mul- 
ford  (111.)  599 

12.  The  fact  that  each  of  two  connecting 
railroads  sells  through  tickets,  taking  its  own 
share  of  the  price  according  to  its  mileage, 
does  not  constitute  them  partners  so  as  to  ren- 
der the  selling  road  liable  for  failure  of  the 
connecting  road  to  honor  such  a  ticket.        Id. 

13.  The  statements  on  tickets  sold  by  one 
railroad  company  bearing  coupons  good  over 
connecting  roads,  "Issued"  by  such  company, 
and,  "Good  for  one  first-class  passage,"  do  not 
constitute  a  contract  by  the  selling  company 
to  transport    the    holder  over  the  connecting 
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roads,  so  as  to  make  it  liable  for  failure  of  the 
latter  roads  to  honor  the  tickets.  Id. 

14.  It  is  not  necessary,  to  relieve  a  railroad 
company  selling  tickets  bearing  coupons  for 
transporation  over  connecting  roads  from  lia- 
bility for  failure  of  such  connecting  roads  to 
honor  such  coupons,  that  the  tickets  should 
contain  anything  to  negative  a  contract  by  the 
selling  company  for  the  entire  journey,  as  there 
is  no  presumption  that  it  acts  otherwise  than 
as  agent  for  the  connecting  companies.         Id. 

15.  A  railroad  company  which  sells  a 
quantity  of  coupon  tickets  over  its  own  and 
connecting  roads,  to  brokers,  under  the  repre- 
sentation that  they  can  make  a  through  rate 
less  than  the  regular  through  rate  by  addin? 
the  local  rate  beyond  the  termination  of  such 
tickets,  is  not  liable  to  such  brokers  because  of 
the  refusal  of  a  connecting  company  to  honor 
such  tickets,  as,  in  the  abf^ence  ot  any  contrac*: 
other  than  the  mere  sale  of  tickets,  the  coupons 
are  to  be  regarded  as  distinct  tickets  for  each 
road,  sold  by  the  first  company  as  agent  for  the 
others.  Id. 
Ba^g^ag^e  or  other  property. 

Id.  A  contract  to  exempt  a  carrier  from  lia- 
bility on  account  of  the  negligence  of  connect- 
ing carriers  is  illegal  under  Mo.  Rev.  Stat. 
§  944,  when  a  carrier  makes  a  contract  for  a 
through  shipment  to  a  point  beyond  its  own 
terminus.     Mc  Can  n  v.  Eddy  (Mo. )  110 

17.  A  carrier  is  responsible  where  property 
committed  to  it  is  brought  by  its  negligence 
under  the  operation  of  natural  causes  that 
work  its  destruction,  or  is  exposed  to  such 
cause  of  loss.  Wald  v.  Pittsburg,  C.  C.  d-  6t. 
L.  B.  Co.  (111.)  856 

18.  A  common  carrier  is  not  exempt  from 
liability  for  a  loss  which  takes  place  because  of 
an  act  of  God  if  the  carrier  has  been  guilty  of 
anj  previous  negligence  or  misconduct  which 
brmgs  the  property  in  contact  with  the  destruc- 
tive force  of  the  actus  Dei,  or  unnecessarily 
exposes  it  thereto.  Id. 

19.  Unnecessary  delay  of  a  carrier,  which 
subjects  the  goods  in  its  possession  to  a  loss  by 
an  act  of  Qoa  which  they  would  not  otherwise 
have  met  with,  is  of  itself  such  negligence  as 
will  make  the  carrier  liable  for  the  loss.       Id. 

20.  A  carrier  which  without  sufiScient  reason 
fails  to  ship  the  trunk  of  a  passenger  upon  a 
limited  train,  upon  the  same  train,  because  of 
its  negligence  in  omitting  to  place  the  proper 
tag  upon  such  trunk,  but  ships  it  upon  a  later 
train  which  comes  in  contact  with  a  flood  in 
itself  an  act  of  God,  by  reason  of  which  the 
baggage  is  destroyed,— is  liable  for  the  loss. 

Id. 

21.  There  is  an  implied  undertaking  on  the 
part  of  a  railway  company  when  a  passenger 
buys  his  tickets  for  passage  upon  a  limited  ex- 
press train,  and  applies  to  have  bis  baggaire 
-checked,  that  the  baggage  shall  go  upon  the 
same  train  on  which  he  takes  passage,  unless 
he  gives  some  direction,  does  something,  or 
omits  to  do  something  which  authorizes  the 
carrier  to  send  the  baggage  by  another  train. 

Id. 
Notes  and  Briefs. 
Carriers;  injury  to  passenger  caused  by  car- 
rier's servants.  107 


Case — Commerce. 


Contracts  limiting  liability.  110 

Liability  for  bajrgage;  loss  by  act  of  God. 

856 

Effect  of  strikes  upon  the  rights  and  liabili- 
ties of  a  carrier:— (I.)  Duty  lo  accept  freight 
or  furnish  cars;  (II.)  destruction  of  property; 
(III.)  delay  in  transportation:  (a)  in  general; 
(b)  mere  refusal  of  employees  to  work;  (c)  ef- 
fect of  violence  and  intimidation;  id)  strike  on 
connecting  line;  (e)  sale  of  perishable  properly; 
(IV.)  delay  in  unloading  vessel.  823 

Injury  to  passenger  getting  on  or  off  moving 
train.  763 

CASE.    See  Telegraphs. 

CEMETERIES. 

1.  A  coping  around  a  cemetery  lot  cannot  be 
lawfully  erected  by  the  widow  of  the  man 
buried  there,  against  the  objection  of  the  owner 
of  the  lot,  who  is  his  daughter  by  a  former 
marriage.     Thompson  v.  Deeds  (Iowa)  56 

2.  The  right  to  decorate  a  grave  with  flow- 
ers belongs  to  the  widow  and  all  the  kin  to  the 
person  buried  therein,  although  the  cemetery 
lot  is  owned  by  his  daughter:  and  in  so  doing 
they  must  not  interfere  with  each  other.      /rf 

3.  A  widow  is  entitled  to  erect  a  suitable 
monument  for  her  deceased  husband  even  on  a 
cemetery  lot  belonging  to  his  daughter  by  a 
former  marriage,  where  he  was  buried  by  his 
wish  and  the  consent  of  all  parties,  but  she 
cannot  place  on  the  monument  the  daughter's 
name  or  that  of  her  former  husband,  who  is 
buried  on  the  same  lot.  Id. 

Notes  and  Briefs. 

Cemeteries;  liability  to  assessment  for  local 
improvements.  86 

CHARITIES.  See  also  Action  or  Scit' 
1,  2;  Evidence,  2;  Mortgage,  6;  Per- 
petuities, 3. 

1.  A  trust  to  provide  education  in  the  me- 
chanical arts  for  the  boys  and  girls  of  Califor- 
nia is  not  void  for  uncertainty.  People,  El- 
lert,  V.  Cogswell  (Cal.)  269 

2.  A  trust  for  the  purpose  of  educating 
boys  and  girls,  but  not  confined  to  poor  ones, 
is  not  invalid  under  a  constitutional  provision 
limiting  the  creation  of  perpetuities  to  eleemos- 
ynary  purposes.  Id. 

3.  An  indefinite  unenforceable  trust  under 
the  will  of  a  person  who  died  before  N.  Y. 
Laws  1898,  chap.  701,  took  effect,  is  not  made 
valid  by  that  statute,  since  the  legislature 
could  not  change  vested  rights  in  the  property. 
People  V.  Poicera  (N.  Y.)  502 

4.  Charitable  uses  are  not  exempt  from  the 
provisions  of  1  N,  Y.  Rev.  Stat.  p.  727.  §  45, 
abolishing  uses  and  trusts  except  such  as  are 
authorized  thereby.  Id, 

5.  A  trust  under  a  will  to  dispose  of  property 
among  the  charitable  and  benevolent  institu- 
tions or  corporations  in  a  city  as  the  trustees 
shall  choose  and  in  such  sums  and  proportion 
as  he  shall  deem  proper,  which  is  unaffected 
by  N.  Y.  Laws  1893.  chap,  701,  is  unenforcea- 
ble because  of  the  failure  to  designate  or  de- 
85  L.  R.  A. 


scribe  a  class  or  kind  of  beneficiaries  to  whom 
distribution  is  practicable  or  that  can  with  rea- 
gOuable  certainty  be  identified.  Id, 

Notes  and  Briefs. 

Charities;  liability  to  assessment  of  prop- 
erty of,  for  local  improvements.  87 

Indeflniteness  of  designation  of  beneficia- 
ries. 602 

CHILD.    See  Cruelty. 

CHLOROFORM.    See  Drugs,  2, 3;  Prox- 
imate Cause,  2. 

CITIZEN.    See  Constitutional  Law,  1. 

CIVIL   DAMAGE  LAW.    See   Intoxc- 
CATiNG  Liquors,  Notes  and  Briefs. 

CIVIL  SERVICE. 

1.  The  exemption  from  competitive  exam- 
inations of  honorably  discharged  soldiers  and 
sailors,  given  by  N.  Y.  act  1895,  chap.  344,  is 
in  conflict  with  the  Constitution  of  the  state. 
BeKeymerd^.Y,)  447 

2.  The  preference  of  honorably  discharged 
soldiers  and  sailors  "in  appointment  and  pro- 
motion without  regard  to  their  standing  on  any 
list,"  which  is  given  by  the  proviso  of  N.  \ . 
Const,  art.  5,  §  9.  does  not  exempt  them  from 
examinations,  but  operates  when,  as  a  result 
of  examinations,  they  are  placed  upon  a  list 
from  which  appointments  and  promotions  can 
be  made.  ^  Id. 

CLOUD  ON  TITLE. 

Heirs  at  law  are  not  in  possession  of  their 
ancestor's  real  estate  within  the  meaning  of  a 
statute  permitting  persons  in  possession  to 
maintain  a  suit  to  determine  adverse  claims  to 
real  estate  if  there  exists  a  valid  probate  of  the 
ancestor's  will  which  places  other  persons  in 
possession  of  the  property,  although  the  object 
of  the  action  is  to  have  the  will  declared  void 
and  a  cloud  on  plaintiff's  title.  Chilcott  v. 
Hart  (Colo.)  41 

Notes  and  Briefs. 


Cloud  on  title;  bill  to  remove. 
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COLLEGE.    See  Action  or  Suit,  2;  Cor- 
porations, 3;  Estoppel,  3. 

COMMERCE. 

1.  The  requirement  that  oleomargarine  and 
artificial  or  adulterated  butter  shall  be  colored 
pink,  which  is  made  by  W.  Va.  Acts.  1891, 
chap.  8,  prescribing  a'penalty  for  its  violation, 
is  not  unconstitutional,  although  it  applies  to 
products  manufactured  within  or  without  the 
state.     State  v.  Myers  (W.  Va.)  844 

2.  Beer  brought  from  another  state  under  an 
invalid  trust  agreement  becomes  upon  its  ar- 
rival in  the  state  immediately  subject  to  an 
anti-trust  law  of  the  state,  by  virtue  of  the  act 
of  Congress  of  August  8,  1890.  Fuqxm  v. 
Pabst  Brewing  Co.  (Tex.)  241 

8.  A  state  statute  prohibiting  a  carrier  from 
contracting  for  an  exemption  from  the  negli- 
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geDce  of  a  coDDecting  carrier  when  the  first 
carrier  undertakes  to  transport  property  to  a 
point  beyond  its  own  route,  is  not  an  uncon- 
stitutional regulation  of  commerce  among  the 
states.    McCann  v.  Eddy  (Mo.)  110 

4.  An  article  brought  from  another  state 
under  a  contract  of  purchase  ceases  to  be  an 
article  of  interstate  commerce  so  far  as  the 
contract  makes  an  unlawful  trust  bv  giving  the 
purchaser  an  exclusive  control  of  its  sale  in 
that  vicinity,  and  binding  him  not  to  deal  in 
any  other  article  of  the  kind.  Fuqua  v.  Pdbst 
Brewing  Co,  (Tex.)  241 

5.  A  specific  tax  levied  under  a  statute  of  a 
state  on  persons  engaged  in  conducting  a  par- 
ticular business  does  not  violate  U.  S.  Const, 
art.  1,  §  8,  T  3,  as  an  interference  by  the  state 
with  interstate  commerce,  where  the  property 
employed  in  such  business  has  been  brought 
into  the  state  and  has  itself  become  subject  to 
taxation  therein.  Singer  Mfg.  Co,  v.  Wright 
(Ga.)  497 

COMMON  LAW. 

The  adoption  by  statute  of  the  common 
law  of  England  as  it  existed  prior  to  the  4th 
year  of  James  L,  does  not  prevent  the  consider- 
ation of  decisions  rendered  subsequently  to  that 
time  for  the  purpose  of  determining  what  the 
common  law  was.     Chilcottv.  Hart  (Colo.)  41 

CONDITIONS.    See  Real  Property,  1; 
Wills,  5. 

CONFLICT  OF  LAWS. 

1.  The  local  law 'governs  a  policy  of  insur- 
ance on  real  property  delivered  to  the  owner 
in  the  state  where  the  property  is  situated,  al. 
though  the  policy  was  issued  by  a  foreign  cor. 
poration.    baggs  v.  Orient  Ins.  Co.  (Mo.)    227 

2.  The  law  of  the  forum  as  to  the  validity 
of  a  bequest  will  be  applied  to  a  gift  by  will  to 
a  foreign  corporation, ^^specially  when  this 
gratifies,  and  does  not  frustrate,  the  testator's 
wishes,  although  the  law  of  the  state  which 
created  the  corporation  may  be  different. 
Congregational  Church  Bldg.  8oc.  v.  Everitt 
(Md.)  693 

CONSPIRACY. 

1.  A  conspiracy  of  strikers  to  prevent  per- 
sons from  entering  employment  or  continuing 
therein,  even  if  they  are  not  under  any  bind- 
ing contract,  by  maintaining  a  patrol  in  front 
of  the  employer's  premises  and  by  means  of 
threats  and  intimidation,  is  unlawful.  Vege- 
idhn  V.  Ountner  (Mass.)  722 

2.  A  patrol  by  strikers  in  front  of  a  factory, 
used  in  combination  with  social  pressure, 
threats  of  personal  injury,  or  unlawful  harm 
and  persuasion  to  break  existing  contracts,  is 
an  unlawful  interference  with  the  rights  of 
both  employer  and  of  employee,  since  it  is  a 
means  of  intimidation  indirectly  to  the  em- 
ployer and  directly  to  persons  actually  em- 
ployed or  seeking  to  be  employed  by  him.   Id. 

8.  The  motive  or  purpose  of  strikers  to  se- 
cure better  wages  for  themselves  by  compelling 
the  acceptance  of  their  schedule  of  wages  does 
not  justify  maintaining  a  patrol  in  front  of  a 
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factory  as  a  means  of  carrying  out  their  con- 
spiracy, /d 

Notes  and  Briefs. 

Conspiracy;  threats  and  menaces;  patrol  of 
strikers.  722 

CONSTITUTIONAL    LAW.     8ee    also 

Charities,  8;  Civil  Skrvice.  1;  Con- 
tracts, 18;  Criminal  Law,6,  Notrs  and 
Briefs;  Disorderly  Houses;  Munici- 
pal   Corporations,    14;    Statltes,  1, 

2,8. 

1.  Corporations  are  not  citizens  within  the 
meaning  of  the  14th  Amendment  of  the  Fed- 
eral Constitution  respecting  the  privileges  and 
Immunities  of  citizens.  Dagg9  v.  Orient  In$. 
Co.  (Mo.)  227 

2.  The  right  of  a  citizen  to  the  equal  protec- 
tion of  the  law  cannot  be  trampled  under  foot 
under  the  disguise  of  a  police  regulation.  StaU 
V.  WaM{^o.)  231 

8.  The  provision  of  U.  8.  Const.  14th 
Amend.,  that  no  state  shall  deny  to  any  per- 
son ''the  equal  protection  of  the  law,"  is  not 
violated  by  a  state  statute  imposing  a  specific 
tax  on  persons  engaged  in  the  conduct  of  a 
particular  business,  where  all  persons  of  a  par- 
ticular class  designated  and  described  by  the 
special  occupation  in  which  they  engage  are 
subjected  to  the  same  specific  tax.  Singer  Mfq. 
Co.  V.  Wright  (Ga.)  487 

4.  The  police  power  of  the  state  extends  to 
a  requirement  that  oleomargarine  and  artificial 
or  adulterated  butter  shall  be  colored  pink. 
State  V.  Myers  (W.  Va.>  844 

5.  A  statute  requiring  payment  of  the  full 
amount  of  a  policy  on  a  total  loss  is  not  uncon- 
stitutional as  a  violation  of  the  fundamental 
idea  of  insurance,  or  because  of  its  supposed 
bad  policy.    Daggs  v.  Orient  Ins.   Co.  (Mo.) 

227 

6.  A  statute  exempting  the  proceeds  of  life- 
insurance  policies  from  liability  for  debts  of 
the  insured  cannot  be  given  a  retroactive  opera- 
tion without  unconstitutionally  impairiog 
vested  rights.     Be  HeiWron's  Estate  (Washj 

602 

7.  A  change  of  the  rules  of  evidence  by  a 
general  law  does  not  violate  Mo.  Const  art  4. 
^  58,  which  prohibits  such  laws  only  when 
they  are  local  or  special.  Daggs  v.  Orient  Ins. 
Co.  (Mo.)  227 

8.  There  is  no  vested  right  to  the  rule  of 
evidence  that  evervone  shall  be  presumed  in- 
nocent until  proved  guilty,  so  that  the  legisla- 
ture cannot  make  the  doing  of  certain  act^:^ 
prima  facie  proof  of  guilt.  Meadotccroft  v. 
People  (IW.)  176 

9.  The  inference  of  fraudulent  intent  in  re- 
ceiving a  deposit  within  thirty  days  of  faUure 
is  not  so  purely  arbitrary,  unreasonable,  un- 
natural, or  extraordinary  as  to  justify  the  court 
in  saying  that  such  failure  had  no  fair  relation  to 
or  connection  with  the  existence  of  fraudulent 
intent  at  the  time  of  the  deposit,  and  that  there- 
fore a  statute  making  the  act  prima  facie  evi- 
dence of  the  intent  is  unconstitutional.       Id. 

10.  Making  it  a  crime  for  an  insolvent 
banker  to  receive  deposits  does  not  deprive  him 
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of  liberty  or  property  without  due  process  of 
law.  Id. 

11.  iDd.  Rev.  Stat.  1894,  g  2202,  authoriz- 
ing any  agent  of  anv  society  for  the  prevention 
of  cruelty  to  animals  to  kill  any  animal  found 
neglectea  or  abandoned,  and  which  is  injured 
or  diseased  past  recovery,  or  by,  age  has  be- 
come useless,  is  unconstitutional,  as  depriv- 
ing the  owner  of  property  without  due  pro- 
cess of  law.  so  far  as  it  permits  such  killing 
without  notice  to  him.  Loeseli  v.  Koekler 
(Ind.)  682 

13.  The  constitutional  provision  that  justice 
shall  be  administered  openly  and  without  pur- 
chase is  not  violated  by  a  statute  requiring 
payment  of  certain  moderate  fees  by  parties  to 
legal  proceedings,  although  these  are  turned 
into  the  treasury  and  the  officers  paid  by 
salary.  Northern  Counties  Invest.  Trust  v. 
Sears  (Or.)  188 

Notes  and  Briefs. 

Constitutional  law;  statutes  as  to  prima  facie 
proof.  177 

Special  privileges  and  immunities;  denial  of 
equal  protection.  281 

As  to  right  of  contract;  police  power.      500 
Exemption  law  as  affecting  vested  rights. 

002 
CONTAGIOUS     DISEASE.     See   also 
Evidence,  28. 

A  master  is  liable  for  exposing  to  a  con- 
tagious or  infectious  disease  a  servant  who  was 
ignorant  of  the  danger  and  unable  to  know  of 
it  by  the  exercise  of  ordinary  care,  and  who 
thereby  contracted  the  disease,  if  the  master 
knew,  or  in  the  exercise  of  ordinary  care 
ought  to  have  known,  of  the  danger,  and  did 
not  warn  the  servant.     Klieget  v.  Aitken{\\\8.) 

249 
Notes  and  Briefs. 
Contagious  disease;   liability  for  exposure 
to.  256 

CONTINUANCE. 

Prisoners  out  on  bail  who  do  not  appear  and 
demand  trial  cannot  demand  their  release  for 
failure  to  prosecute  after  the  third  terra  under 
a  statute  providing  that  in  case  a  prisoner  is 
admitted  to  bail  the  court  may  continue  the 
trial  of  the  cause  to  the  third  term  if  it  shall 
appear  that  the  witnesses  for  the  people  are  ab- 
sent and  their  testimony  material.  Meadow- 
croft  V.  People  (111.)  176 

CONTRACTS.  See  also  Carriers,  16; 
Commerce,  8;  Corporations,  8,  9; 
Courts,  4;  Partnership.  . 

1.  The  element  of  mutuality  is  not  wanting 
in  a  contract  expressly  assented  to  by  both  par- 
ties, with  consideration  on  both  sides.  Pitts- 
burg, a  C.  <fc  St.  L.  R.  Co.  V.  Cox  (Ohio)    507 

2.  A  contract  for  permanent  employment 
whereby  one  is  induced  to  give  up  his  own 
similar  business  is  not  lacking  in  mutuality  be- 
cause he  does  not  bind  himself  to  continue  in 
the  employment.     Carnig  v.  Carr  (Mtiss.)  512 

3.  A  sufficient  consideration  for  a  contract 
to  release  a  railroad  company  from  liability 
for  personal  injuries  of  an  employee  if  he  ac- 
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cepts^benefits  f rom  the  relief  fund  of  a  railroad 
relief  association  exists  where  both  employer 
and  employee  contribute  to  the  fund,  and  the 
employer  takes  care  of  the  funds,  pays  the 
operating  expenses,  and  pays  interest  on  the 
fund.  Pittsburg,  C.  C.  d  8t.  L.  R.  Co.  v. 
Coz  (Ohio)  507 

4.  An  agreement  to  give  a  person  permanent 
employment  at  stipulated  wages  if  he  would 

S've  up  his  business  and  enter  the  seryices  of 
e  other  party  in  the  same  occupation  is  not 
too  indefinite  to  be  capable  of  enforcement, 
when  properly  construed  as  a  contract  to  em- 
ploy him  so  long  as  the  employer  was  engaged 
in  that  business  and  had  work  which  the  em- 
ployee could  do  and  desired  to  do  and  was  able 
to  do  satisfactorily.     Camig  v.  Carr  (Mass.) 

512 

5.  The  fact  that  an  agreement  whose  per- 
formance would  otherwise  extend  beyond  a 
year  may  by  the  happening  of  some  contin- 
gency be  completely  performed  within  a  year 
takes  it  out  of  the  statute  of  frauds.  Id. 
Construction. 

6.  The  intention  of  the  parties  to  a  contract, 
if  manifest,  will  control  regardless  of  careless 
recitals  or  inapt  expressions.  Rockefeller  v. 
Merritt  (C.  C.  App.  8th  C.)  688 

7.  Courts  of  equity,  as  well  as  courts  of  law, 
must  construe  written  contracts  according  to 
the  intention  of  the  parties  as  expressed  by 
their  terms,  and  where  there  is  doubt  or  am- 
biguity as  to  the  intention  of  the  parties  they 
may  take  into  consideration  the  surrounding 
facts  and  circumstances,  but  cannot  make  con- 
tracts for  the  parties.  Atchison,  T.  <fe  8.  F. 
R.  Co.  V.  Chicago  dt  W.  L  R.  Co.  (111.)         167 

8.  An  agreement  on  the  exchange  of  stocks 
and  securities,  as  to  the  valuation  at  which  the 
exchange  shall  be  made,  does  not  constitute  a 
contract  that  they  are  of  the  actual  market 
value  specified.  Rockefeller  v.  Merritt  (C.  C. 
App.  8th  C.)  688 
Lawfulness;  public  policy. 

9.  The  restramt  of  an  employee  from  en- 
gaging in  business  eo  long  as  he  continues  in 
the  employment  of  a  person  who  agrees  to 
give  him  permanent  employment  does  not 
make  the  contract  unlawful  or  against  public 
policy.     Camig  v.  Carr  (Mass.)  512 

10.  A  contract  requiring  a  railroad  employee 
to  elect  between  a  right  of  action  against  his 
employer  for  personal  injuries  and  a  right  to 
benefits  in  a  railroad  relief  association  is  not 
contrary  to  public  policy.  Pitt^urg,  C.  C.  <fc 
St.  L.  R,  Co.  V.  Cox  (Ohio)  507 

11.  A  contract  by  ian  employee  of  a  railroad 
company  with  a  relief  association,  to  which 
both  employer  and  employed  contribute,  for 
the  benefit  of  employees  in*  case  of  sickness  or 
death,  whereby  it  is*^  provided  that  the  accept- 
ance of  relief  from  the  relief  fund  shall  have 
the  effect  to  release  the  employer  from  liabil- 
ity for  damaijes,  is  not  within  the  prohibition 
of  Ohio  act  April  2,  1890,  against  any  contract 
to  surrender  or  waive  any  right  to  damages 
against  a  railroad  company  for  personal  in- 
jury or  death,  or,  in  case  that  right  is  asserted, 
to  surrender  or  waive  any  other  right,  as  this 

?:ives  the  employee  the  right  to  elect  which 
orm  of  recompense  he  will  demand.  Id. 
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12.  Purchasing  the  consent  of  a  property 
owner  to  the  laying  down  of  a  street  railway 
.  in  a  street  upon  which  his  property  abuts,  for 
money  or  other  consideration  inuring  to  his 
exclusive  benefit,  is  illegal  where  the  consent 
of  owners  representing  more  than  one  half  of 
the  frontage  is  a  necessary  condition  of  per- 
mission to  lay  tracks  in  the  street.  Doane  v. 
Chicago  City  R.  Co.  (111.)  588 

18.  An  agreement  to  sign  a  petition  as  one 
of  the  owners  of  more  than  one  half  of  the 
frontage  on  a  street,  whose  consent  is  neces- 
sary to  the  granting  of  permission  by  the  com- 
mon council  tor  the  laying  of  a  street  railway 
track  therein,  is  an  agreement  to  influence  the 
common  council,  and  for  that  reason  unlawful 
when  made  for  a  consideration  moving  to  the 
property  owner.  Id. 

14.  A  bond  calling  for  payment  of  a  certain 
sum  by  a  street-railway  company  to  the  owner 
of  property  abutting  on  a  street,  in  case  a  sec- 
ond track  is  laid  without  his  consent,  is  invalid 
when  it  is  given  to  obtain  his  consent  as  one 
of  the  owners  of  more  than  one  half  the  prop- 
erty fronting  on  the  street,  which  is  a  condi- 
tion precedent  to  permission  by  the  authorities 
for  the  laying  of  such  track.  Id. 

15.  The  agreement  of  a  street-railway  com- 
pany not  to  lay  a  second  track  without  the 
consent  of  an  owner  of  property  abutting  upon 
the  street  is  invalid  as  an  attempt  by  the  com- 
pany to  bind  itself  against  what  the  public  in- 
terest may  require  in  the  future.  Id, 

16.  A  contract  not  to  sell  or  be  interested  in 
the  sale  of  an^  beer  except  that  of  one  com- 
pany, which  m  turn  agrees  not  to  sell  or  con- 
sign beer  to  any  other  party  in  the  vicinity,  is 
a  combination  of  the  capital  and  acts  of  the 
parties  which  constitutes  a  trust  in  violation  of 
the  Texas  statute.  Fuqva  v.  Pabst  Brewing 
Co,  (Tex.)  241 

17.  The  law  against  contracts  in  unlawful 
restraint  of  trade  is  not  violated  by  an  agree- 
ment for  an  association  of  master  stevedores  of 
a  city,  establishing  a  schedule  of  minimum 
prices  or  charges  and  forbidding  any  discount 
therefrom  except  as  may  be  authorized  by  the 
association  in  the  absence  of  anything  to  show 
that  the  association  has  substantially  the  con- 
trol of  the  business  in  the  city,  or  that  the 
schedule  of  prices  fixed  is  unreasonable,  or  the 
restriction  such  as  to  preclude  a  fair  competi- 
tion with  others  engaged  in  the  business. 
Herriman  v.  Memies^CBX.)  818 

Impairing^  oblig^ation. 

18.  A  statute  does  not  impair  the  obligation 
of  contracts  when  it  applies  to  those  contracts 
only  which  are  made  subsequently.  Daggs  v. 
Orient  Im.  Co.  (Mo.)  227 

19.  A  decision  by  the  highest  court  of  a 
state  overruling  a  prior  decision  holding  a  stat- 
ute constitutional  does  not  impair  the  obliga- 
tions of  a  contract  entered  into  after  the  prior 
and  before  the  latter  decision.  Storrie  v. 
Cortes  (Tex.)  666 

Notes  and  Briefs. 

Contracts;  in  violation  of  law.  237 

Against  public  policy;  for  monopoly.  818 

Against  public  policy.  478 
85  L.  R.  A. 


For  permanent  employment  and  similar 
agreements: — (I.)  In  general;  (II.)  indefiniie- 
ness  and  uncertainty;  (III.)  illegality,  public 
policv,  restraint  of  trade;  (Iv.)  statute  of 
frauds  as  to  contracts  not  to  be  performed 
within  a  vear;  (V.)  consideration:  (a) generally: 
(b)  mutualitv;  (VI )  substantial  performance  by 
employer;  duty  of  servant  to  accept  work  of- 
fered; (VII.)  damages  for  breach  by  employer: 
^VIII.)  practice  and  pleading.        '  512 

To  obtain  consent  to  use  of  highway;  pub- 
lic policy  as  to.  '  "      590 

For  monopoly  in  unpatented  article.        728 


CONVENTION. 

TIONS. 


See  Voters  and  Elec- 


CONVICTION.    See  Definitions. 

COPYRIGHT.    See  also    Evidence,    14. 
48,  44. 

1.  The  use  of  identical  or  similar  language 
is  not  necessary  to  constitute  an  infringement 
of  a  copyrighted  syllabus  of  a  law  report,  but 
any  unfair  appropriation  of  the  labor  of  the 
original  compiler  will  constitute  the  offense. 
West  Pvh.  Co.  V.  Lawyerh*  Co-Operatite  Pub. 
Co,  (C.  C.  App.  2d  C.)  400 

2.  The  mere  circumstance  thai  two  syllabi 
of  the  same  opinion  are  expressed  in  identical 
language  is  not  always  sufficient  proof  that  one 
was  borrowed  from  the  other,— especially  if 
the  statement  is  familiar  and  brief.  Id. 

8.  Mere  verbal  identity  in  a  single  instaoce. 
without  the  reproduction  of  any  errors,  must 
be  wholly  overborne  by  the  positive  testimony 
of  the  writer  that  his  work  was  original,  where 
he  has  digested  a  great  number  of  cases  having 
copyrighted  syllabi  which  he  is  charged  with 
infringing.  Id. 

4.  Infringement  of  copyrighted  syllabi  by 
some  of  the  persons  emploved  in  preparing  a 
d4gest  of  law  reports  will  render  the  whole 
book  subject  to  an  injunction  and  accounting, 
when  their  work  is  so  mingled  with  the  re- 
mainder of  the  book  that  it  cannot  be  segre- 
gated without  evidence  which  the  defendant 
can  give  but  does  not.  Id. 

Notes  and  Briefs. 

Copyright;  infringement  of;  of  digest  of  law 
reports.  401 

CORPORATIONS.    See    also     Aliens, 

Notes  and  Briefs;  Bills  and  Notk:*.  | 

1;    Conflict   of   Laws,    2;   Constitc-  ' 

TioNAL  Law,  1;  Equity,  1;  Insurance. 
1,  2;  Railroads,  4. 

1.  The  power  to  make  reasonable  by-laws 
consistent  with  its  charter  inheres  in  every  cor-  I 
poration.     Enqelhardt  v.  Fifth  Ward  P.  D.  S.  ' 
<fe  L.  Asso.  (N.  Y.)                                       289 

2.  To  render  a  new  corporation  liable  at  ^ 
common  law  for  the  debts  of  an  established 
corporation  or  firm  to  whose  business  and 
property  it  has  succeeded,  it  must,  in  the  ab- 
sence of  a  special  agreement,  appear  that  the 
transaction  was  fraudulent  as  to  creditors  of 

the  old  corporation,  or  that  the  circumstances 
attending  the  creation  of  the  new  corporation 


.  Corpse— CouBT  House. 
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and  its  succession  to  the  business  and  property 
of  the  old  corporation  are  of  such  a  character 
as  to  warrant  a  finding  that  it  is  a  mere  con- 
tinuation of  the  former.  Austin  v.  Teeumseh 
Nat.  Bank  (Neb.)  444 

8.  Promoters  of  an  incorporated  college  who 
advance  money  or  assume  an  obligation  to  pay 
the  interest  on  one  of  the  subscriptions  to  a 
fund  for  the  purchase  of  property  for  the  col- 
lege, when  to  do  this  is  necessary  to  obtain  the 
subscription,  and  it  is  done  at  the  request  of 
some  and  with  the  consent  of  all  of  those  act- 
ing as  trustees  of  the  prospective  corporation, 
on  the  understanding  that  the  college  will  re- 
pay them  or  save  them  harmless,  can  recover 
from  it  the  amount  of  such  interest  which  they 
have  been  compelled  to  pay,  and  which  went 
into  the  fund  used  in  buying  the  college  prop- 
€rty.    Morton  Y,  Hamilton  College  {ILy,)      275 

4.  A  trustee  of  an  insolvent  banking  firm 
cannot  share  in  the  assets  of  an  insolvent  cor- 
poration, which  was  entirely  owned  by  one 
member  of  the  firm,  on  account  of  overdrafts 
of  the  corporation,  until  after  the  creditors  of 
the  corporation  have  been  paid.  PotU  v. 
iSchmueker  (Md,)  892 

5.  The  legal  incapacity  of  a  corporation  to 
take  property  by  devise  or  bequest  m  excess  of 
the  amount  prescribed  by  its  charter  cannot  be 
taken  advantage  of  by  heirs  at  law  or  next  of 
kin.  CongregationaJ  Church  Bldg,  Sac.  v. 
Everitt  (Md.)  698 

Stock  and  stockholders. 

6.  Preferred  stock  of  a  railroad  company  is 
not  an  indebtedness  which  can  be  considered 
in  determining  whether  its  obli^tions  are  such 
as  to  prevent  its  operating  an  additional  train. 
People,  Cantrell,  v.  St.  Louis,  A,  <fe  21  II.  R. 
Co.  (111.)  656 

7.  Owners  of  the  majority  of  stock  in  a  cor- 
poration may  lawfully  agree  to  be  bound  by 
the  will  of  the  majority  of  themselves  in  voting 
the  stock.  Smith  v.  San  Francisco  iSb  N.  F. 
R.  Co.  (Cal.)  809 

8.  A  separation  of  the  voting  power  of  stock 
in  a  corporation  from  its  ownership  is  not  il- 
legal or  against  public  policy.  Id. 

9.  An  agreement  to  retain  the  power  of  vot- 
ing stock  for  five  years,  so  as  to  keep  the  con- 
trol of  the  corporation  from  passing  to  other 
persons,  made  by  persons  who  united  in  pur- 
chasing a  block  of  stock,  is  not  illegal  as  in  re- 
straint of  trade.  Id. 

10.  A  proxy  authorizing  the  voting  of  a 
block  of  stock  in  accordance  with  the  determi- 
nation of  a  majority  of  those  who  own  it  is 
made  by  an  agreement  into  which  they  enter 
as  one  of  the  conditions  of  their  uniting  to 
purchase  the  stock,  that  they  will  vote  it  as  a 
unit  for  five  years  in  accordance  with  the  de- 
cision of  a  majority  to  be  determined  by  bal- 
lot. Id. 

11.  A  person  holding  stock  in  a  corporation 
as  a  dummy  for  the  real  owner,  without  any 
interest  in  the  stock,  which  is  registered  in  his 
name  for  the  purpose  of  enablinir  the  real  owner 
to  avoid  certain  statutory  liabilities,  whether 
such  purpose  would  be  effectual  or  not,  is  not 
a  bona  fide  holder  who  can  be  entitled  to  vote 
upon  it  under  Cal.  Code  1872,  §  812.  Id. 
35  L.  R.  A. 


12.  An  owner  of  stock  cannot  revoke  an 
agreement  made  with  other  persons  as  a  con- 
dition of  their  joining  to  purchase  a  majority 
of  the  stock  of  a  corporation,  although  they 
take  certificates  in  their  individual  names,  to 
the  effect  that  the  slock  shall  be  voted  as  a  unit 
for  five  years  as  a  majority  of  them  shall  de- 
termine by  ballot.  Id. 

18.  The  right  of  a  corporation  to  enforce  ita 
claim  against  stock  for  unpaid  assessments  is 
not  lost  by  a  transfer  of  it  on  the  company's 
books  into  the  name  of  the  new  owner.  Craig 
V.  Hesperia  Land  d  W.  Co.  (Cal.)  808 

14.  The  existence  of  an  unpaid  assessment 
against  shares  of  stock  in  a  corporation  will 
not  justify  it  in  refusing  to  transfer  the  stock 
upon  its  books  in  the  name  of  another  owner. 

Id. 
Foretfi^n. 

15.  A  foreign  corporation  which  avails  itself 
of  the  privilege  of  doing  insurance  business 
under  the  restrictions  of  a  statute  prescribing 
the  effect  of  insurance  policies  without  dis- 
criminating .between  foreign  and  domestic 
companies  has  no  right  to  complain  that  the 
law  is  unconstitutional.  Daggs  v.  Orient  Ins. 
Co.  (Mo.)  227 

Notes  akd  Bbibfs. 

Corporations;  lien  on  stock;  refusal  to  trans- 
fer it.  806 
Right  to  vole  on  stock;  validity  of  proxy. 

809 
Liability  of,  for  debts  of  predecessor.       444 

CORPSE.    See  also  Burial,  2. 

Notes  ajud  Briefs. 

Corpse;  rights  as  to  control  and  disposition 
of.  57 

COSTS.    See  Constitutional  Law,  12. 

COUNTIES.    See  also  Liens;  Quo  War- 
ranto. 

1.  The  presumption  in  favor  of  the  finding 
of  the  commission  acting  under  Minn.  Laws 
1895,  chap.  298,  and  of  the  proclamation  of 
the  governor  made  pursuant  thereto,  annexing 
territory  to  an  adjoining  county,  is  not  con- 
clusive and  may  be  rebutted  bv  showing  that 
such  finding  is  not  supported  either  by  the  act- 
ual existing  facts  or  by  any  competent  and 
proper  evidence  of  such  facts.  State,  Childs, 
V.  Croio  Wing  County  (Minn.)  745 

2.  A  county  which  pays  claims  of  laborers 
and  materialmen  for  which  invalid  mechanics' 
liens  have  been  filed  on  a  county  bridge,  and 
takes  an  assignment  thereof,  acquires  no  rights 
thereby  and  cannot  set  up  such  claims  or  the 
payment  thereof  against  a  contractor  who 
built  the  bridge,  First  Nat.  Bank  v.  Malheur 
(Or.)  141 

COUNTY   TREASURER.     See  Mort- 

oage,  7. 

COURT-HOUSE. 

Notes  and  Briefs. 
Court-house;  nxechanics'  liens  on.  142 
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COURTS.  See  also  Appeal  and  Error,  1; 
Constitutional  Law,  12;  Contracts, 
19;  Municipal  Corporations,  4;  Oppi- 

CBR8,  4. 

1.  An  ordiDanee  cannot  be  successfully  as- 
sailed in  a  judicial  tribunal  for  unreason- 
ableness, when  it  has  been  adopted  by  ex- 
press authority  of  the  legislature  without  con- 
flict with  any  constitutional  prohibition  or 
fundamental  principles.  Beiling  v.  Mcannille 
(Ind.)  272 

2.  A  claim  by  a  devisee  against  executors  for 
stock  of  a  corporation  devised  to  him  cannot 
be  transferred  for  adjudication  to  the  courts 
of  another  state  where  the  corporation  which 
issued  it  is  located  by  attaching  dividends 
which  were  declared  after  the  testator's  death 
but  had  not  been  paid  over  to  the  executors. 
MusffeU  V.  Booker  (Conn. )  495 

3.  An  action  to  recover  stock  given  by  a  tes- 
tator who  resided  in  one  state  where  the  will  is 
probated  cannot  be  brought  in  another  state, 
although  the  corporation  which  Issued  the 
stock  is  located  there,  and  one  of  the  executors 
is  a  resident  of  that  state  and  has  taken  out  an- 
cillary letters  of  administration  there.         Id. 

4.  A  decision  by  the  highest  court  of  the 
state  holding  a  given  statute  constitutional 
will  not,  after  a  subsequent  decision  of  the 
same  court  overruling  the  former  decision,  con- 
trol contracts  entered  into  before  the  latter  de- 
cision.    Storriev.  Cartes  {Tex.)  666 

Notes  and  Brieps. 

Courts;  power  as  to  unreasonable  ordinances. 

272 
Jurisdiction  of  action  for  legacy.  495 

CREDITORS'  BILL.    See  also  Dower. 

Notes  and  Brieps. 

Creditors'  bill;  to  reach  unassigned  dower. 

211 

CRIMINAL  LAW.  See  also  Continu- 
ance; Depinitions;  Evidence.  89-41; 
Maxims,  1;  Trial,  15-17. 

1.  Criminal  intent  or  criminal  negligence  is 
of  the  essence  of  every  criminal  offense,  and  it 
must  in  some  way  appear  in  order  to  Justify  a 
conviction.     Meadowcroft  v.  People  (111.)      176 

2.  It  Is  immaterial  whether  a  person  claim- 
ing insanity  as  a  defense  to  a  charge  of  murder 
is  totally  or  partially  insane  on  other  subjects 
or  not  if  he  is  diseased  to  the  extent  of  break- 
ing down  the  distinction  between  a  knowledge 
of  right  and  wrong  in  reference  to  the  act  for 
which  he  is  on  trial.    Ford  v.  State {Mish.)  117 

3.  The  validity  of  a  plea  of  former  jeopard v 
for  an  offense  committed  before  an  amend- 
ment of  the  Constitution,  interposed  on  a  trial 
after  such  amendment,  will  be  governed  by  the 
provisions  of  the  amended  Constitution,  where 
it  is  in  favor  of  the  accused,  and  such  amended 
Constitution  declares  thai  the  provisions  of  all 
laws  inconsistent  with  such  Constitution  shall 
cease  upon  its  adoption.  State  v.  Richardson 
(S.  C.)  238 

4.  One  who  has  been  put  upon  his  trial  un- 
der a  valid  indictment  before  a  court  of  com- 
35  L.  R.  A. 


petent  jurisdiction,  and  after  a  juiy  is  charged 
with  a  trial  of  the  case,  cannot,  after  a  with- 
drawal of  the  case  from  the  jury  at  the  request 
of  the  prosecuting  attorney  and  without  his 
consent,  after  one  witness  has  been  examined 
for  the  state,  be  again  put  upon  his  trial  for 
the  same  offense,  either  at  common  law  or  un- 
der S.  C.  Const,  art.  1,  §  17,  providing  that  no 
person  shall  be  subject  for  the  same  offense  to 
be  twice  put  in  ** jeopardy"  of  life  or  liberty. 

fd. 

5.  A  motion  to  set  aside  an  information  can- 
not be  made  after  a  plea  of  not  guilty  and  one 
trial  upon  that  plea;  nor  can  the  point  be 
raised  by  motion  in  arrest,  as  under  the  North 
Dakota  statutes  a  motion  in  arrest  only  reaches 
defects  that  are  available  on  demurrer.  State 
V,  Faneoast(N.D,)  518 

6.  Imprisonment  for  2,160  days  in  default  of 
payment  of  fines  aggregating  $720  and  costs  of 
prosecution  for  seventy-two  distinct  vioIatioDS 
of  one  ordinance  against  trespass  on  public 
parks,  all  made  within  one  hour  and  forty 
minutes,  constitutes  an  unusual  and  unreasona- 
ble punishment.  State^  Oaroey,  v.  Whitaker 
(La.)  561 

7.  The  right  of  a  prosecuting  attorney  to 
enter  a  noUe  prosequi  in  a  criminal  proceeding 
does  not  continue  after  a  conviction  by  verdict 
of  guilty  although  sentence  may  not  have  been 
pronounced.     State,  Butler,  v.  Moise  (La.) 

701 
Notes  and  Bbieps. 

Criminal  law;  cruel  and  unusual  punish- 
ments:— (I.)  Constitutional  and  statutory  pro- 
visions; (II.)  general  principles  governing  pun- 
ishments: (a)  cruel  and  unusual;  {h)  legislative 
control;  (c)  discretion  of  court;  (III.)  nature  of 
punishments:  {a)  penitentiary;  (6)  flogging 
and  other  corporal  punishments;  {e)  convict 
labor;  (d)  hard  labor;  («)  house  of  refuge;  (f\ 
imprisonment  for  costs;  {g)  fine  or  imprison- 
ment; (/<)  special  statute;  (i)  imprisonmentfor 
life;  (i)  disfranchisement  and  forfeiture;  {k\ 
ducking  stool;  {I)  bread  and  water;  (17.)  pun- 
ishment for  particular  crimes:  (a)  arson  and 
burning;  {h)  assault  and  battery;  (M)  bastardy; 
(c)  burglary;  {cc)  carrying  concealed  weapons; 
((f)  common  scold;  (r2&) conspiracy;  (e)  counter- 
feit coin;  (/)  disorderly  houses'and  persons; 
ig)  dueling;  {h)  false  pretenses,  cheats,  and 
frauds;  (t)  fishery  and  game-law  offenses;  {j  > 
fornication;  (A:)gambling;(Q  highway  offenses; 
(m)  horse  stealing;  (n)  larceny;  (<?)  lil)el;  {p)  li- 
quor-law offenses;  {q)  murder  and  manslaugh- 
ter; (r) nuisance;  (^)  prof ane  language;  (0  per- 
jury; (w)  rape;  (©)  receiving  stolen  goods;  (if> 
robbery;  (j*)  special  statutory  offenses;  (^)  un- 
lawful publications;  {yy)  vagrancy;  (z)  viola- 
tions of  ordinances;  (Y.)  extent  of  United 
States  Constitution;  (VI.)  increased  punish- 
ment, second  offense.  561 

Power  of  a  public  prosecutor  to  dismiss  a 
prosecution:— (1.)  The  origin  and  nature  of  the 
power;  (II.)  the  power  absolute,  when  and 
where:  (a)  in  general;  (6)  after  verdict;  (HI.) 
the  power  limited  by  the  will  of  the  court, 
when  and  where;  (I V .)  the  court  may  advise, 
but  cannot  compel,  the  exercise  of  the  power; 
(V.)  the  power  limited  by  the  will  of  the  ac- 
cused,  when;   (VI.)  the  power  exercised  to- 
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wards  one  of  several:  (a)  for  the  purpose  of 
qualifying  him  as  a  witness  against  others:  (6) 
when  others  only  are  guilty;  (VII.)  the  power 
to  correct  the  indictment  or  information  by 
dismissal  as  to  a  part:  (a)  when  it  contains  sev- 
eral counts;  (6)  when  it  contains  only  one  count; 
(VIIL)  the  power  absolute  after  new  trial 
granted,  or  appeal  taken;  (IX.)  the  power  of 
the  reviewing  court;  (X.)  the  power  to  recall 
the  dismissal  of  the  prosecution.  701 

CRUEL  AND  UNUSUAL  PUNISH- 
MENT.  See  Criminal  Law,  Noter 
AitD  Briefs. 

CRUELTY. 

A  male  person  who  has  attained  the  phy 
sical  strength  and  stature  of  manhood,  and  *  'who 
is  almost  as  large  as  his  father  but  not  quite  as 
strong,"  is  not  a  "child"  within  the  meaning  of 
Ga.  act,  §  4612A,  which  is  aimed  at  the  preven- 
tion of  cruelty  to  children.  Collins  v.  State 
(Ga.)  501 

CUSTOM.    See  Shipping,  4. 

DAMAGES.  See  also  Evidence,  21,  82- 
84;  New  Trial,  1,  2;  Trial,  14. 

1.  The  measure  of  damages  in  an  action 
sounding  in  tort  for  negligence  in  the  perform- 
ance of  a  duty  based  on  contract,  unattended 
by  circumstances  showing  evil  intent,  oppres- 
sion, or  wanton  disregard  of  another's  rights, 
is  practically  the  same  as  if  the  action  were 
for  breach  of  the  contract  under  the  same  cir- 
cumstances. Fererro  v.  Western  U.  Teleg.  Co. 
(D.  C.  App.)  548 

2.  The  true  measure  of  damages  suffered  by 
one  who  is  fraudulently  induced  to  make  a 
contract  of  sale,  purchase,  or  exchange  of  prop- 
erty is  the  difference  between  the  actual  value 
of  that  which  he  parts  with  and  the  actual 
value  of  that  which  he  receives  under  the  con- 
tract. Hockefeller  v.  Merritt  (C.  C.  App.  8lh 
C.)  633 

3.  The  measure  of  damages  for  the  wrong- 
ful killing  of  horses  is  their  value  for  the  pur- 
poses for  which  they  were  used,  and  not  the 
market  value  of  horses  generally  in  that  local- 
ity.    Loesch  V.  Koehler  (liid.)  682 

4.  The  damages  for  the  wrongful,  but  not 
malicious,  ousting  of  a  tenant  from  possession 
of  a  part  of  a  rented  farm  are  the  difference  in 
rental  value  of  ibe  farm  with  and  without  such 
part  although  a  portion  of  it  had  been  planted  at 
the  time.     Irwin  v.  Hess  (Pa.)  415 

5.  The  damages  to  be  paid  by  one  who  takes 
from  another  forcible  possession  of  real  estate 
claimingasan  officer  of  a  religious  society  which 
owns  the  property,  in  case  it  subsequently  ap- 
pears that  bis  claim  to  the  office  was  invalia  and 
his  action  therefore  wrongful,  are  merely  such 
as  will  make  just  compensation  for  the  injury 
done.  Id. 

6.  The  wealth  or  poverty  of  the  recipient 
or  giver  does  not  measure  the  amount  of  dam- 
ages recoverable  under  statutes  limiting  them 
to  the  pecuniary  loss  in  case  of  the  death  of 
a  person,  but  the  earning,  care,  health, 
ana  beneficent  and  pecuniary  contributions 
given  or  reasonably  likely  to  be  given  to  the 
35  L.  R.  A. 


beneficiaries  determine  the  amount  of  damages. 
Englisti  v.  Southern  P.  Co.  (Utah)  155 

7.  A  recovery  for  $18,000  damages  is  exces- 
sive and  should  be  reduced  to  $10,000  in  an  ac- 
tion for  the  death  of  a  man  thirty-eight  years 
old  in  good  health  and  earning  $50  per  month 
which  he  contributed  to  the  support  of  his  wife 
and  seven  children,  the  eldest  of  whom  was  sev- 
enteen years  of  age,  where  the  measure  of  dam- 
ages is  the  pecuniary  loss.  Id. 

Telearraph  eases. 

8.  The  measure  of  damages  for  delay  in  de- 
livering a  cipher  telegram  is  limited  to  the 
amount  paid  for  its  transmission.  Fergusson 
V.  Anglo- American  Teleg.  Co.  (Pa.)  554 

9.  A  telegram  reading:  "Fifty-five  cents, 
usual  terms,  quick  acceptance." —  is  not  within 
the  rule  restricting  the  damages  for  negligent 
alteration  of  a  telegram  in  the  course  of  trans- 
mission to  the  sum  paid  for  the  message,  and 
excluding  consequential  damages,  where  the 
telegram  is  in  cipher  or  in  language  unintel- 
ligible to  the  company  and  its  operators. 
Fererro  v.  Western  U.  Tekg.  Co.  (D.  C.  App.) 

548 

10.  Loss  of  business  and  customers  by  a  pro* 
duce  dealer  as  an  indirect  result  of  his  failure 
to  perform  a  contract  is  too  remote  and  specu- 
lative for  consideration  as  an  element  of  dam- 
ages recoverable  from  a  telegraph  company  for 
its  negligent  alteration  of  a  telegram  in  the 
course  of  transmission,  which  was  the  cause  of 
his  inability  to  carry  out  his  contract.  Id. 

11.  The  damages  recoverable  by  one  who 
gets  a  telegram  for  a  mistake  in  understating 
the  price  in  an  offer  to  sell  goods  are  limited  to 
such  difference  in  price,  lexcluding  any  loss  of 
profits  on  a  contract  of  resale  which  he  made 
on  the  faith  of  the  telegram  but  failed  to 
carr^  out  because  he  had  himself  refused  to 
receive  the  goods  without  any  excuse  except 
his  disappointment  by  the  mistake  in  the  price. 

Id, 

12.  The  rule  restricting  damages  for  a  negli- 
gent alteration  of  a  telegram  in  the  course  of 
transmission,  to  the  sum  paid  for  the  message, 
and  excluding  consequential  damages  if  the 
message  was  in  cipher  or  in  language  unin- 
telligible to  the  company  and  its  operators, 
does  not  apply  where  the  face  of  the  message 
clearly  shows  that  a  business  transaction  is 
contemplated,  and  that  negligence  in  its  trans- 
mission may  reasonably  be  attended  with  pe- 
cuniary loss,  although  it  does  not  disclose  the 
full  meaning  of  the  sender.  Id, 

Libel. 

18.  The  amount  of  damages  for  libel  is  re- 
ferred to  the  sound  discretion  of  the  jury,  but 
must  be  purely  compensatory.  Fenstermaker 
V.  Tribune  Pub,  Co.  (Utah)  611 

14.  The  plaintiff  in  a  suit  for  libel  based 
thereon  is  entitled,  in  the  absence  of  allegation 
and  proof  of  special  damage,  to  such  general 
damages  as  the  law  will  presume  to  be  the  nat- 
ural or  probable  consequences  of  the  defama- 
tory words.  Id. 

15.  Theelementsto  betaken  into  consideration 
in  assessing  damages  for  libel  are,  (1)  the  plain- 
tiff's injured  feelings  and  tarnished  reputation; 
(2)  the  nature  of  the  imputation;  (8)  the  char- 
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acter,  condition,  and  influence  of  the  parties; 
and  (4)  ail  mitigating  circumstances  shown  by 
the  evidence.  la. 

Eminent  domain. 

16.  Diminished  value  of  a  stock  of  merchan- 
dise because  of  removal  rendered  necessary  by 
the  taking  of  real  estate  for  railroad  purposes 
is  not  an  element  of  damages  to  be  paid  by  the 
railroad  company  under  the  Constitution  of 
1874.  Becker  v.  Philadelphia  &  R.  T.  R,  Co. 
(Pa.)  588 

17.  Diminished  profits  because  of  removal 
of  a  business  is  not  an  element  of  damages  to 
be  paid  by  a  railroad  company  for  the  takmg  of 
the  land  on  which  it  was  formerlv  carried  on. 

Id. 

18.  Property  enhanced  in  value  by  a  public 
improvement  receives  special  benefits  which 
must  be  set  off  against  damages,  irrespective  of 
the  benefit  that  may  be  anorded  by  the  im- 
provement on  other  property.  Blair  v. 
Charleston  (W.  Va.)  ^  852 

19.  The  measure  of  damages  for  injury  to 
property  from  change  of  a  street-grade  line  is 
the  diminution  of  the  market  value  caused  by 
the  change.  Id. 

20.  The  benefits  to  be  set  off  against  dam- 
ages to  property  from  changing  the  grade  in  a 
street  include  all  special  benefits  enhancing  its 
value  but  not  general  benefits  shared  by  the 
property  owner  m  common  with  others  in  the 
community  at  large.  Id. 

NoTEB  AND  Briefs. 
Damages;  amount  of,  for  death.  156 

For  negligence;  what  may  be  anticipated. 

253 
For  loss  of  profits.  416 

For  breach  of  contract  of  permanent  employ- 
ment. 516 
For  default  of  telegraph  company.  554 
For  condemnation  of  property;  effect  on 
business.  5ij4 
For  fraud  in  exchange  of  property.  634 
For   change   of   grade  of  streets;  benefits. 

853 

DAMS.    See  Easemektb,  2,  3. 
DATE. 

Letters  dated  8-10-1890  will  be  held  to  have 
been  written  October  8,  and  not  August  10, 
when  they  were  copied  in  the  letter- press  book 
in  the  proper  place  for  October  letters,  and  re- 
ferred to  notes  not  given  until  August  26, 
while  a  person  who  testified  that  he  had  called 
in  response  to  them  stated  that  at  the  time  he 
knew  of  a  deed  of  trust  which  was  not  made 
until  September  18,  and  was  put  on  record 
October  8.  Fox  v.  Citizens'  Bank  db  T.  Co. 
(Tenn.)  678 

DEATH.    See  also  Damages.  6,  7;  Drugs, 
2,  3;  Evidence,  29-32. 

1,  An  action  for  damages  for  wrongful  death 
cannot  be  maintained  by  a  father  under  Miss. 
Code  1892,  g  663,  if  deceased  was  guilty  of  con- 
tributory negligence.    Meyer  v.  Kiiig  (Miss.) 

474 
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2.  A  release  by  the  party  injured  of  all  de- 
mands for  personal  injuries  precludes  any 
right  of  action  on  account  of  bis  death  aubae- 
quently  resulting  therefrom,  under  Pa.  Acts 
April  15,  1851.  ^  19,  and  April  26.  1855,  giv- 
ing  a  right  of  action  for  death  caused  b^  un- 
lawful violence  or  negligence,  if  *'no  suit  for 
damages  be  brought  by  the  party  injured  dur- 
ing his  or  her  life,"  to  the  widow,  children,  or 
paren ts  of  the  deceased .  Hill  v.  Pen ntylvan  ia 
R.  Co.  (Pa.)  196 

Notes  and  Briefs. 

Death;  causes  of  action  for.  196 


DEEDS.    See  also  EyiDSNCE,  8,   9;  Mobt^ 
GAGE,  5;  Real  Pkopertt,   1;  Release. 

The  object  for  which  a  religious  society 
was  incorporated  is  an  important  element  in  the 
construction  of  a  conveyance  to  the  society. 
mils  V.  Damson  (N.  J.  Err.  &  App.)        118 

DEFINITIONS.    See  also  Corporatioks, 
11;  Cruelty. 

A  * 'conviction"  after  which  the  governor 
can  grant  pardon  under  La.  Const.  1879.  art.  66. 
is  made  by  a  verdict  of  guilty  .although  sentence 
is  not  yet  pronounced.  State,  ButUr,  v. 
Moise  (La.)  701 

DELEGATION.    See     Ml-nicipal    Cor- 
porations, 6. 

DEMAND.    See  Bills  and  Notes,  19-17. 

DEMURRAGE.    See  Shipping.  3. 

DISORDERLY  HOUSES. 

An  ordinance  that  no  person  shall  "per- 
mit drunkards,  intoxicated  persons,  tipplers, 
gamblers, personshaving  the  reputation  or  name 
of  being  prostitutes,  or  other  disorderly  per- 
sons, to  congregate,  assemble,  visit,  or  remain" 
in  "his  or  her  house,  tavern,  inn,  saloon,  cel- 
lar, shop,  office,  or  other  residence  or  place  of 
business."  is  unreasonable  and  beyond  the 
power  of  the  council  to  enact,  because  it  is  not 
limited  in  its  application  to  places  of  business 
which  require  police  regulation,  or  to  assem- 
blages of  immoral  persons,  and  does  not  make 
knowledge  of  the  reputation  of  the  person 
visiting  a  house  or  place  of  business,  or  an  un- 
lawful purpose  on  the  part  of  the  visitor,  an 
ingredient  of  the  offense.  Qrand  Rapids  v. 
Newton  (Mich.)  226 

DISTRICT     ATTORNEY.      See    also 
Criminal  Law,  7. 

Notes   and   Briefs. 

District  attorney;  power  to  dismiss  prose- 
cution as  to,  see  Criminal  Law. 

DIVORCE.    See  Husband  and  Wipe. 


DOWER.    See    also 
Notes  and  Briefs. 


Creditors'     Bill. 


An  unassigned  right  of  dower  cannot  be 
reached  by  a  creditors'  ^bill,  in  the   al»enceof 
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any  provision  therefor  by  statute.    Harper  v. 
Clayton  (Md.)-  211 

DRUGS.    See  also  Proximate  Cause,  2. 

1.  Contributory  negligence  is  chargeable  to 
a  minor  who  takes  chloroform  when  so  intoxi- 
cated as  to  be  incapable  of  any  reasonable  de- 
gree of  caution  or  prudence,  and  who  is  old 
enough  to  earn  as  a  clerk  in  a  grocery  store  a 
reasonable  and  substantial  compensation. 
Meyer  y.  King  Oilisi&.)  474 

2.  A  person  is  not  liable  on  the  ground  of 
injuring  one  in  danger,  for  death  following  his 
sale  of  chloroform  to  an  intoxicated  person 
who  is  not  shown  to  be  absolutely  without 
mind  to  the  knowledge  of  defendant.         Id. 

8.  The  sale  of  chloroform  to  a  minor  in  vio- 
lation of  Miss.  Code  1892,  g  1252.  will  not  ren- 
der the  seller  liable  for  the  minor's  death  from 
drinking  it,  if  the  sale  was  not  the  proximate 
€ause  of  the  death.  Id. 

DRUNKENNESS.    See  Drugs,    1;   Inn- 
keepers, 2. 

DUE  PROCESS.     See    Conbtituttonal 
Law,  10,  11. 

EASEMENTS. 

1.  The  right  to  overflow  land  during  certain 
months  in  each  year  may  be  required  by  pre- 
acription,  where  for  those  months  during  each 
year  of  the  statutory  period  the  water  of  a  river 
18  obstructed  by  a  dam  and  the  land  overflowed 
for  logging  purposes.    Swan  v.  Munch  (Minn.) 

748 

2.  Long  existence  and  use  of  dams  across 
both  channels  of  a  river  where  it  is  divided  by 
an  island  may  so  affect  the  flow  of  the  water 
that  the  natural  flow  is  no  longer  the  rightful 
flow.     Warren  v.  Westbrook  Mfg.    Co.    (Me.) 

888 
8.  The  owner  of  one  end  of  a  dam  may  ac- 
quire a  prescriptive  right   in    the  continued 
maintenance  of  the  other  end.  Id. 

Notes  and  Briefs. 

Easement;  by  prescription;    periodical  use. 

748 
EMBEZZLEMENT.    See  Banks.    2. 

EMINENT  DOMAIN.   See  also  Damages. 
16, 17. 

1.  The  injuries  resulting  from  the  proper 
construction  and  maintenance  of  an  improve- 
ment under  the  power  of  eminent  domain  are 
included  in  the  compensation  allowed  therefos 
in  the  original  condemnation  proceedings. 
Churchill  V.  Beethe  (Neb. )  442 

2.  For  damnges  to  buildings  erected  after 
the  adoption  of  a  paper  grade  line,  but  before 
actual  physical  grading  conforming  a  street  to 
that  line,  there  can  be  no  recovery.  Blair  v. 
Charleston  ( W.  Va. )  ^52 

8.  The  fact  that  property  is  purchased  after 
a  municipality  has  established  a  paper  grade 
line,  but  before  actual  physical  grading  con- 
forming a  street  to  that  line,  will  not  preclude 
the  purchaser  from  recovering  for  damages  to 
his  lot  by  the  change  of  erade.  Id. 
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4.  The  natural  surface  of  a  street  becomes 
the  established  grade  within  the  rule  as  to  con- 
sequential damages  for  changing  a  grade  line, 
if  the  street  is  opened  and  uaed  and  buildings 
erected  thereon  with  reference  to  such  natural 
grade  line.  Id. 

EQXriTT.    See  also  Waters,  8. 

1.  A  corporation  cannot  be  denied  relief  in 
a  proper  case  in  a  court  of  equity  because  of 
ultra  vires  ants  in  relation  to  the  subiect-maiter 
of  the  litigation,  under  the  maxim  that  a  party 
coming  into  a  court  of  equity  must  come  with 
clean  hands.  Chicago  v.  Union  Stockyards  & 
T.  Co.  (Dl.)  281 

2.  That  a  stockyards  company  authorized  by 
its  charter  to  mamtain  a  railroad  for  certain 
purposes  has  used  such  road  for  unauthorized 
purposes  will  not  prevent  its  obtaining  relief 
against  an  unlawful  removal  of  its  tracks, 
upon  the  ground  that  it  does  not  come  into 
court  with  clean  hands.  Id. 

ESTOPPEL. 

1.  A  telegram  from  a  contractor  directing 
sufficient  money  to  be  held  to  pay  labor  and 
the  balance  to  be  sent  him  does  not  estop  him 
from  claiming  payment  of  the  full  amount  of 
the  contract  price  or  constitute  authority  for 
the  payment  of  laborers  from  such  funds. 
First  Nat.  Bank  v.  Malheur  (Or.)  141 

2.  The  estoppel  of  a  partner  in  a  bank  to 
assert  that  an  overdraft  in  the  name  of  a  cor- 
poration entirely  owned  by  him  was  his  indi- 
vidual debt,  when  persons  have  given  credit 
on  his  assurances  that  the  only  debts  were  for 
books  and  materials,  which  amounted  to  a  small 
sum,  will  operate  also  in  favor  of  such  credi- 
tors against  an  insolvent  trustee  of  the  bank. 
Potts  y.  Schmucker  {h\&.)  392 

8.  An  incorporated  college  is  estopped  from 
saying  that  persons  acting  as  trustees  before  its 
organization  in  obtaining  a  subscription  to 
buy  property  for  it  had  no  power  to  bind  it  by 
an  agreement  that  it  would  repay  or  save  harm- 
less those  who,  to  obtain  a  certain  large  sub- 
scription, agreed  to  indemnify  the  subscril)er 
against  liability  for  interest  called  for  by  the 
terms  of  the  subscription,  where  they  have  been 
compelled  to  pay  such  interest  and  it  has  gone 
into  the  fund  invested  in  the  college  property. 
Morion  v.  Hamilton  College  (Ky.)  275 

4  ATcity  is  estopped  to  deny  the  right  of  a 
railroad  company  to  cross  highways  within  its 
limits,  where  it  and  the  villai^e  and  town  which 
it  succeeded  have  by  acquiescence  and  affirm- 
ative acts  for  more  than  twenty  years  recog- 
nized the  right  of  the  company  to  maintain  and 
operate  its  road  across  the  streets.  Chicago  v. 
Union  Stockyards  &  T.  Co.  (111.)  281 

5.  That  a  road  operated  by  a  stockyards 
company  is  subject  to  regulation  and  control 
under  the  general  police  power  does  not  pre- 
vent estoppel  of  a  city  to  deny  its  right  to  cross 
streets.  Id. 

6.  One  in  possession  of  land  under  a  parol 
gift  when  a  mortgage  is  made  by  the  donor  is 
not  prevented  from  asserting  adverse  posses- 
sion against  the  mortgagee,  on  the  ground  that 
he  is  a  privy  of  the  mortgagor.  Schafer  v. 
Hauser  (Slich.)  835 


Eyidencb. 


EVIDENCE.  See  also  Appeal  and  Error, 
2,  10;  Constitutional  Law,  7-9;  Date; 
Trial,  11,  12. 

Judicial  notice. 

1.  The  courts  will  take  judicial  notice  of  a 
city  charter  a  provision  of  which  declares  it  to 
be  a  public  law.    Storrie  v.  Cortes  (Tex.)    666 

2.  Judicial  notice  may  be  taken  that  in  the 
prominent  cities  of  a  state  there  are  numerous 
organized  charities  that  are  not  incorporated 
as  well  as  those  that  are  incorporated.  People 
V.  Powers  {1^,  Y.)  502 

8.  Judicial  notice  is  taken  of  the  fact  that 
compendiums  of  the  facts  and  Jaw  in  any  par- 
ticular case  may  be  availed  of  without  quota- 
lion.  West  Pub.  Co.  V.  Lawyers*  Co- Operative 
Pub.  Co.  (C.  C.  App.  2d  C.)  400 

Presumptions  and  burden  of  proof. 

4.  Plaintiif  in  an  action  upon  a  promissory 
note  has  the  burden  of  proving  the  considera- 
tion and  other  facts  necessary  to  overcome  the 
defense  that  the  maker  is  an  incompetent  per- 
son, when  such  defense  is  interposed.  Hosier 
V.  Beard  (Ohio)  161 

5.  An  insurance  company  has  the  burden  of 
proof  as  to  the  breach  of  a  condition  in  a  pol- 
icy.    Mutual  L.  Ins.  Co.  v.  Wiricell  (Kan.)  258 

6.  The  presumption  is  in  favor  of  the  theory 
of  accidental  death  when  the  evidence  as  to 
suicide  or  accident  is  so  nearly  balanced  as  to 
leave  the  question  in  doubt.  Id. 

7.  The  burden  of  proof  as.  to  undue  influ- 
ence, as  well  as  testamentary  capacity,  is  on  the 
proponents  throughout,  on  the  trial  of  an  issue 
decisavit  vel  non.    Sheehan  v.  Kearney  (Miss. ) 

102 

8.  The  presumption  that  a  deed  was  delivered 
when  made  is  not  overcome  by  the  fact  that 
the  parties  resided  in  different  places, — espec- 
ially where  the  property  was  worth  many  thou- 
sands of  dollars.  Far  well  v.  Des  Moines  Brick 
Mfg.  Co.  (Iowa)  63 

9.  A  married  woman  who  seeks  to  avoid  a 
deed  signed  by  her  and  bearing  a  certificate  of 
acknowledgment  in  due  form  has  the  burden 
of  proving  want  of  due  execution  of  the  instru- 
ment.    People,  Ellert,  v.  Cogswell  (Cal)       269 

10.  The  state  has  the  burden  of  proving  de- 
fendant's sanity  in  a  trial  for  murder,  which, 
in  the  absence  of  any  evidence  on  the  subject, 
may  be  sustained  by  the  presumption  that  all 
men  are  sane,  but  in  case  evidence  tending  to 
rebut  the  presumption  is  Introduced,  sanity 
must  be  atiirmatively  proved  beyond  a  reason- 
able doubt.     Ford  v.  State-  (Miss.)  117 

11.  If  general  habitual  insanity  on  the  part 
of  one  charged  with  murder  is  shown,  the  bur- 
den of  showing  that  the  act  was  committed 
during  a  lucid  interval  is  upon  the  state,  but  if 
only  temporary  or  recurrent  insanity  is  shown, 
without  raising  any  reasonable  doubt  as  to 
whether  or  not  it  existed  at  the  time  of  the 
commission  of  the  act  in  question,  the  pre- 
sumption of  general  sanity  may  be  relied  on 
without  offering  proof  of  a  lucid  interval  at 
the  time  of  the  commission  of  the  offense.    Id. 

12.  The  burden  is  on  him  who  seeks  to  re- 
cover damages  for  the  detention  of  a  vessel 
under  a  charter  silent  as  to  time  of  unloading 
and  discharge,  to  prove  that  the  charterer  did 
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not  exercise  reasonable  diligence  to  discharge 
her  under  the  actual  circumstances  of  the  par- 
ticular case.  Empire  Transp.  Co.  v.  Philadel- 
phia &  R.  Coal  &  L   Co.  (C.  C.  App.  8th  C.) 

18.  Proof  that  a  vessel  was  delared  in  un- 
loading beyond  the  customary  time  lor  unload- 
ing such  cargoes  at  the  port  of  her  delivery 
throws  upon  a  charterer  the  burden  of  excus- 
ing the  delay  by  proof  of  the  actual  circum- 
stances of  the  delivery  and  his  reasonable  dili- 
gence thereunder,  where  the  charter  is  silent 
as  to  the  time  of  discbarge.  Id, 

14.  Unfair  use  of  any  part  of  a  syllabus  in  a 
law  report  in  making  digest  paragraphs  im- 
poses upon  the  unfair  user  the  burden  of  show- 
ing, if  he  can,  that  he  did  not  use  other  parts 
of  the  same  syllabus.  West  Pub.  Co.  v.  Law- 
yers* Co  Operative  Pub.  Co.  (C.  C.  App.  2d  C.) 

400 
Documentary. 

15.  A  stipulation  "that  the  within  abstract 
shows  the  true  condition  of  the  title  to  the 
lands,''  when  signed  by  the  attorney  of  record, 
is  sufficient  to  authorize  the  introduction  of  the 
abstract  in  evidence.  Garrett  v.  Hanshue 
(Ohio)  321 

16.  It  is  not  necessary  to  call  either  of  the 
subscribing  witnesses  to  a  deed  to  prove  its  ex- 
ecution, after  such  proof  has  been  given  by  the 
grantor,  where  statutes  have  made  parties  com- 
petent to  testify,  and  provided  for  the  acknowl- 
edgment of  deeds,  before  an  officer;  but  the 
execution  may  be  proved  either  by  the  grantor 
or  the  officer.  Id. 

17.  A  book  containing  charges  against  one 
person  only  is  not  admissible  in  evidence  to 
prove  the  account  against  him.  Re  FuUon*$ 
Estate  (Psi.)  183 

Photof^aphs. 

18.  A  photograph  verified  as  a  correct  repre- 
sentation is  admissible  in  evidence  to  enable 
the  court  or  jtXry  to  understand  and  apply  the 
established  facts  to  the  particular  case,  when  it 
is  a  representation  of  a  locality  as  well  as  when 
it  represents  a  person  or  thing.  Dederichs  v. 
Salt  Lake  City  R.  Co.  (Utah)  802 

19.  A  photograph  is  not  admissible  in  evi- 
dence upon  the  question  of  the  existence  or  non- 
existence of  a  path,  if  it  was  taken  two  years 
after  the  time  to  which  the  dispute  as  to  the  ex- 
istence of  the  path  refers, and  it  is  shown  that  in 
the  meantime  the  land  was  fenced  and  the  situ- 
ation changed,  while  the  party  offering  it  ha? 
the  use  of  a  map  made  about  the  time  to  which 
the  dispute  relates.  Hampton  v.  Norfolk  d 
W.  R.  Co.  (U.  C.)  808 

Oral,  as  to  writings. 

20.  Oral  evidence  Ts  inadmissible  to  show 
that  a  wife's  deed  of  trust  of  her  legal  estate  is 
security  for  her  husband  alone  as  the  principal 
debtor  on  a  note  signed  by  him  and  several 
other  persons,  for  the  purpose  of  making 
her  land  liable  for  the  debt  before  hold- 
ing the  other  signers  liable.  McCollum  v. 
Boughton  (Mo.)  480 

Opinions. 

21.  Opinions  of  witnesses  as  to  the  value  of 
property  before  and  after  a  change  in  a  street 
grade  are  competent  evidence  on  the  question 


Evidence. 
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of  damage  caused  by  the  chaDge.  Blair  v. 
Charleston  (W.  Va.)  852 

22.  A  duly  qualified  surgeon  who  has  testi- 
fied fully  as  to  the  couditiou  in  which  be  found 
a  limb  which  had  previously  been  amputated 
may  properly  be  asked  his  opinion  as  to  the 
cause  of  such  condition.  Tullis  v.  Bankui 
(N.  D.)  449 

28.  Medical  experts  may  give  an  opinion  as 
to  when  and  where  a  person  contracted  a  dis- 
ease, upon  hypothetical  questions  stating  the 
facts  testified  to  by  such  person  and  including 
substantiallv  all  of  such  testimony.  Kliegd 
V.  Aitken  (Wis.)  249 

24.  Medical  experts  who  have  heard  plain- 
tiff in  an  action  aeainst  a  railroad  company 
for  maltreatment  alleged  to  have  caused  a  mis- 
carriage give  part  of  her  testimony,  and  have 
heard  the  remainder  read,  mav  testify  what  in 
their  opinion  was  the  cause  of  the  miscarriage 
assuming  such  testimony  to  be  true.  McKeon 
V.  CJiicago,  M.  &  St.  P.  R.  Co.  (Wis.)  252 

25.  Expert  testimony  is  admissible  upon  the 
question  whether  or  not  an  increase  of  risk  ex- 
isted at  the  time  of  the  destruction  of  insured 
property  by  fire  because  of  a  change  of  use  of 
the  property,  which  change  had  partially 
ceased  at  the  time  of  the  fire.  Traders^  Ins. 
Co.  V.  Catlin  (111.)  595 

26.  Nonexpert  opinions  as  to  the  soundness 
of  mind  of  a  person  should  be  preceded  by 
testimony  as  to  the  facts,  acts,  declarations, 
etc.,  of  the  subject  of  inquiry.  Sheehan  v. 
KeavTiey  Qili^.)  102 
Declarations,  res  grestsD. 

27.  The  declarations  of  an  alleged  testator 
as  to  his  testamentary  intention,  whether  made 
before,  after,  or  at  the  time  of  making  an  al- 
leged will,  are  admissible  on  the  issue  of  undue 
influence  as  well  as  that  of  testamentary  ca- 
pacity. Id. 

28.  Misrepresentations  by  an  alleged  agent 
as  to  a  contagious  disease  of  a  person, 
made  in  hiring  a  servant  for  the  family  of 
such  person,  may  be  proved  as  part  of  the  res 

'gestcB  in  an  action  for  such  false  representations 
causing  exposure  to  the  disease,  when  the  con- 
tract of  hiring  is  put  in  issue.  Rliegel  v.  Ait- 
ken (Wis.)  249 
Relevancy;  materiality. 

29.  The  general  repute  among  a  person's 
friends  and  acquaintances  at  the  time  of  his 
disappearance,  that  he  was  killed  or  drowned, 
is  inadmissible  to  prove  the  fact  of  his  death. 
Re  Hurlburfs  Estate  (Vt.)  794 

80.  General  reputation  in  a  family  as  to  the 
death  of  a  member  of  it,  which  is  not  derived 
from  declarations  of  any  deceased  member  of 
the  family,  is  not  admissible  to  show  the  fact 
of  his  death  prior  to  the  death  of  his  father. 

Id. 

31.  Evidence  of  a  detective,  chief  of  police, 
and  other  persons  as  to  what  was  told  them 
and  was  learned  bv  them  about  a  person  who 
disappeared  is  inadmissible  to  prove  his  death. 

Id, 

82.  The  names  and  ages  of  the  children  of 
a  person  for  whose  death  an  action  is  brought 
may  be  proved  where  they  are  parties  to  the 
action.  English  v.  iSouthern  P,  Co.  (Utah)  155 
85  L.  R.  A. 


88.  The  value  of  horses  for  the  particular 
purpose  for  which  they  were  used,  as  distin- 
guished from  their  general  market  value,  does 
not  present  a  question  of  special  damages 
which  cannot  be  shown  under  a  claim  for  gen- 
eral damages  for  their  killing.  Loesch  v. 
Koehler  (Ind.)  682 

34.  Upon  an  issue  framed  to  determine  the 
damages  to  be  paid  for  the  taking  of  real  estate 
for  railroad  purposes,  evidence  is  not  admis- 
sible as  to  the  diminished  value  of  a  stock  of 
merchandise  because  of  a  removal  rendered 
necessarv  by  the  taking.  Becker  v.  Philadel- 
phia d  R.  T.  R.  Co.  (Pa.)  588 

85.  Evidence  in  an  action  for  libel,  which 
related  wholly  to  mitigating  circumstances,  is 
inadmissible  'under  a  plea  of  justification. 
Fenstermaker  v.  Tribune  Pub.  Co.  (Utah)    611 

86.  Proof  of  the  danger  of  a  crossing  and 
of  the  fact  that  it  is  in  a  populous  locality  is 
admissible  on  the  question  of  negligence  in 
failure  to  provide  flagmen  or  gates  there. 
English  v.  Southern  P.  Co.  (Utah)  155 

37.  Evidence  is  admissible  in  an  action  upon 
a  policy  of  insurance  upon  property  which  has 
been  so  used  as  to  increase  the  risk  contrary  to 
the  provisions  of  the  policy  to  show  that  the 
increased  risk  continued  to  the  time  of  the  loss 
for  which  the  claim  is  made.  Traders*  Ins. 
Go.  V.  Catlin  (111.)  595 

88.  Evidence  as  to  the  cost  of  repairing  and 
restoring  a  building  which  has  been  partly 
burned  is  admissible  on  the  issue  as  to  whether 
the  loss  under  an  insurance  policy  was  total 
or  partial.     Royal  Ins,  Co.  v.  Mclntyre  (Tex.) 

672 

89.  The  flight  and  secretion  of  the  accused 
may  always  be  shown;  and  it  is  entirely 
proper  to  prove  by  the  officers  of  the  law  what 
steps  were  taken  by  them  to  locate  and  arrest 
the  accused.     States.  Pancoast  (N.  D.)      518 

40.  The  remoteness  in  time  of  the  commis- 
sion of  a  collateral  crime  claimed  to  have  fur- 
nished the  motive  for  the  crime  for  which  the 
defendant  is  on  trial  does  not  render  evidence 
thereof  inadmissible.  Id. 

41.  Evidence  of  the  commission  by  the  ac- 
cused of  another  and  collateral  crime  Is  admis- 
sible, where  such  crime  furnishes  a  motive  for 
the  commission  of  the  crime  for  which  he  is  on 
trial.  Id. 
Sufficiency;  'weig^ht. 

42.  Adultery  may  be  proved  by  the  infer- 
ences arising  from  the  acts  of  parties,  although 
not  directly  shown.  Dunham  v.  Dunham 
(111.)  70 

48.  The  mere  general  denial  of  any  use  of 
copyrighted  syllabi  by  persons  who  have  made 
numerous  paragraphs  which  are  manifestly  pi- 
ratical is  not  suflaciently  persuasive  to  rebut 
the  prima  facie  case  against  their  work.  West 
Pub.  Co.  V.  Lawyers'  Co-Operative  Pub,  Co.  (C. 
C.  App.  2d  C.)  400 

44.  Testimony  of  witnesses  in  an  equity  case 
for  infringement  of  copyright,  in  which  they 
point  out  similarity  of  language  and  other  in- 
dicia tending  to  show  infringement,  and  give 
the  results  of  their  comparisons,  although  it  is 
not  in  any  true  sense  proof  of  infringement, 
need  not  oe  rejected  altogether  so  far  as  it  re- 
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fers  to  specific  instances  and  points  out  com- 
parisons on  which  reliance  is  placed  by  either 
side,  siDce  it  may  be  of  value  to  the  court  iD 
facilitating  examination  of  the  alleged  in- 
fringement. Id. 

Notes  and  Briefs. 

Evidence;  presumption  of  continuance  of  in- 
sanity. 117 

Of  account  book.  138 

Of  statements  by  agent;  of  opinions  of  witr 
nesses.  247 

Necessity  of  calling  subscribing  witnesses  to 
prove  attested  instruments: — (I.)  General  rule; 
(II.)  statutes  allowing  parties  to  testify;  (III.) 
when  the  witnesses  are  temporarily  absent; 
(IV.)  where  the  witness  cannot  be  had;  (V.) 
where  the  witness  becomes  blind  or  insane; 
(VI.)  where  the  witness  is  incompetent  or  in- 
terested: (a)  as  executor  or  administrator;  (&.) 
by  marriage;  {c)  by  acquiring  interest  after  at- 
testation; {(l)  at  the  time  of  attestation;  {e)  for 
other  reasons;  (VII.)  where  the  instrument 
cannot  be  had;  (Vill.)  where  evidence  of  wit- 
ness's handwriting  cannot  be  had;  (IX.) depo- 
sition of  witness;  (X.)  proof  by  one  witness; 
(XL)  ancient  documents;  (XII.)  apparent  at- 
testations which  are  not  valid;  (XIII.)  admis- 
sions by  adverse  party:  (a)  generally;  (&)  ad- 
missions in  court;  (c)  failure  to  produce  instru- 
ments on  notice;  {d)  instruments  produced  on 
notice;  {e)  where  one  instrument  refers  to  a 
prior  one;  (XIV.)  where  instruments  are  used 
collaterally;  (XV.)  signature  by  mark:  ia) 
where  the  party  signed  by  mark;  {f>)  where  the 
w^itness  signed  by  mark.  821 

Opinion  of  expert  as  to  physical  condition. 

449 

To  show  application  of  suretyship  as  be- 
tween several.  "  481 

Presumption  and  evidence  of  death.         795 

Use  of  photographs  in  evidence: — (I.)  In 
general;  (II.)  proof  of  correctness;  (III.)  as  sec- 
ondary evidence;  (IV.)  discretion  of  court;  (V.) 
of  persons:  (a)  in  general;  {h)  to  show  likeness 
of  parent  and  child;  (r)  for  identification:  {d)oi 
part  of  body:  (VI.)  of  places;  (VII.)  of  doc- 
uments: {(i)  in  general;  (6)  for  comparison  of 
handwriting:  (c)  enlarged  copies  of  handwrit- 
ing; (VIII.)  of  other  things:  (IX.)  extraneous 
matter  on  photographs;  (X.)  X-ray  photo- 
graphs. 802 

EXECUTORS    AND   ADMINISTRA- 
TORS.   See  also  Courts,  2,  8. 

1.  An  ancillary  administratrix  appointed  in 
California  may  recover  from  the  domiciliary 
administrator  appointed  in  Indiana,  who  is 
temporarily  within  the  former  state,  a  certifi- 
cate of  deposit  issued  by  a  California  bank  and 
belonging  to  the  estate,  which  the  receiver  of 
the  bank  has  refused  to  allow  as  a  valid  claim, 
and  for  the  recovery  of  which  the  domiciliary 
administrator  cannot  maintain  an  action  in 
California.     McCullyy.  Cooper  {Qvl\.)  492 

2.  Separate  items  of  complicated  unsettled 
accounts  involving  many  transactions  between 
a  claimant  and  decedent  cannot  be  allowed  by 
an  orphan's  court  if  it  has  no  jurisdiction  of 
the  other  items  because  they  are  unadjusted, 
85  L.  R,  A. 


but  the  whole  matter  must  be  settled  in  some 
proceeding  iu  which  all  items  can  be  considered 
and  the  final  balance  ascertained.  Be  Fulton  9 
Estate  (Pa.)  138 

Notes  and  Briefs. 

Executors;  rights  in  other  states.       493,  495 

EXECUTORY  DEVISE.    See  Wills.  8. 

EXEMPTION.    See  Levy  and  Seizure. 

EXPERTS.    See  Evidencb,  22-25,  44. 

FEES.    See  Constitutional  Law,  12. 

FENCE.    See  Master  and  Servant,  1. 

FINES.    See  Building  and  Loan  Associa- 
tions, 1,  2,  Notes  and  Briefsw 

FIRE  UNDERWRITERS. 

A  corporation  called  a  board  of  fire  under- 
writers is  not  such  a  board  within  the  meaning 
of  Minn.  Laws  1895.  chap.  175,  requiring  for- 
eign fire  insurance  companies  to  pay  a  percent- 
age of  their  premiums  to  such  boards  for  the 
support  of  a  salvage  corps,  without  defining 
what  shall  constitute  such  board,  where  neither 
the  statutes  nor  the  charter  of  the  corporalioD 
require  its  members  to  be  engaged  in  the  busi- 
ness of  fire  insurance,  although  in  fact  they 
are  so  engaged,  and  there  is  no  provision  that 
others  engaged  in  that  bu6iness  in  the  same  city 
shall  be  entitled  to  become  members  or  have 
any  office  in  the  transaction  of  the  business  of 
the  association.  Childa,  Smith,  ▼.  Firemen's 
Ifis.  C<?.(Minn.)  99 

FOOD.   See  Commerce,  1;  Constitutional 
Law,  4. 

FORFEITURE.    See  Real  Profertt,  1. 

FORMER  JEOPARDY.    See  Criminal 
Law,  8,  4;  Maxims,  1. 

FRAUD. 

1.  A  statement  by  a  physician  to  an  illiterate 
man,  that  the  latter's  injuries  can  be  cured  by 
the  former's  mode  of  treatment,  made  without 
knowledge  of  its  truth  or  falsity,  but  without 
belief  in  lis  truth,  or  upon  the  representatioo, 
without  knowledge  of  its  truth  or  falsity,  that 
it  is  true  of  his  own  knowledge,  renders  him 
liable  to  an  action  for  deceit  if  the  statement  is 
acted  upon  and  injury  results,  ffedin  v.  Min- 
neapolis Medical  db  S.  Inst  (Minn.)  417 

2.  A  physician  is  not  relieved  of  individual 
liability  to  an  action  for  deceit  in  falsely  8tat< 
ing  that  a  patient's  injuries  are  curable  by  the 
fact  that  he  is  acting  at  the  time  as  agent  of  a 
medical  institute.  Id. 

Notes  and  Briefs. 

Fraud;  expression  of  opinion  as  fraud:— (I.) 
General  summary;  (XL)  statement  of  opinion 
generally  not  fraudulent;  (a)  puffing  and  trade 
talk;  (b)  statements  as  to  value;  (e)  statement  of 
quality;  (d)  statements  of  quantity  and  bonnd- 
ary;  {e)  statements  of  title;  (/)  statements  of 
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matters  of  law;  (g)  statements  regardinf  the 
future;  (k)  statements  regarding  decedent  s  es- 
tates; (i)  statements  as  to  credit  of  third  per- 
sons; ij)  statements  in  regard  to  one's  own 
credit;  {k)  statements  as  to  securities;  (IIL) 
reasons  for  the  rule;  (IV.)  exceptions  to  the 
rule:  (a)  false  opinion;  (6)  opinion  coupled  with 
other  circumstances:  (c)  where  the  facts  are  not 
equally  known  or  there  is«active  fraud  or  con- 
cealment; (d)  fiduciary  relations:  (e)  statements 
by  third  persons;  (/)  statements  concerning 
property  at  a  distance;  (,9)  statements  as  of  one's 
own  knowledge;  (h)  reckless  statements;  (i)  re- 
liance on  the  statement  is  necessary;  (V.)  effect 
of  form  of  relief  sought:  (a)  suits  for  specific 
performance;  (5)  as  a  defense  to  contract;  (c) 
action  for  deceit;  ((f)  indictment:  (VI.)  what 
statements  are  fact  and  what  opinion:  (a)  mat- 
ters of  quality  or  value;  (5)  future  matters;  (c) 
matters  of  title,  location,  quantity,  and  amount; 
{J)  matters  as  to  which  knowledge  cannot  be 
had:  (e)  matters  stated  as  facts,  or  of  which  the 
speaker  is  presumed  to  have  knowledge;  (/) 
other  matters;  (g)  question  for  jury.  417 

FRIGHT. 

Notes  and  Briefs. 
Fright;  liability  for  injuries  occasioned  by. 

GAME  LAWS. 

Deer  roaming  wildly  over  a  private  park 
containing  between  700  and  800  acres  covered 
mostly  by  woods  and  surrounded  on  all  sides 
by  the  sea  except  at  a  narrow  strip  connecting 
with  the  main  land,  across  which  artificial 
structures  are  placed  to  prevent  escape,  cannot 
be  said  to  be  reclaimed  or  held  in  close  confine- 
ment so  as  to  except  them  from  the  operation 
of  the  game  laws  and  to  allow  the  owner  of 
such  park  to  hunt  and  kill  them  in  close  time. 
.*<tate  V.  Parker  (Me.)  279 

GAS.    See  Life  Tenants,  6. 

GIFT.  See  Action  or  Suit,  1;  Adverse 
Possession,  1,  Notes  and  Briefs. 

GOVERNOR.    See  Officers,  6. 

HABITUAL  DRUNKARDS.  See  In- 
toxicating Liquors,  Notes  and  Briefs. 

HIGHWAYS.  See  Damages,  19,  20,  Notes 
AND  Briefs;  Eminent  Domain,  2-4;  Es- 
toppel, 4.  5;  MiTNiciPAL  Corporations, 
7;  Nuisances,  8:  Public  Improvements, 
2,  8,  9;  Street  Railways,  2. 

1.  Injury  to  adjoining  lands  by  fills,  cuts, 
ditches,  and  culverts  needed  for  the  im- 
provement of  a  highway,  or  by  discharging 
accumulated  surface  waters  contrary  to  the 
natural  course  of  drainage,  gives  the  land- 
owner no  right  to  damages  in  addition  to  the 
compensation  for  the  laying  out  of  the  high- 
way, since  that  includes  all  damages  arising 
from  the  proper  maintenance,  as  well  as  the 
construction,  of  the  highway.  Churchill  v. 
Beeth€  (Neb.)  442 

2.  The  permanent  and  exclu?ive  appropria- 
tion of  a  portion  of  a  sidewalk  next  to  a  build- 
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ing  for  a  fruit  stand  constitutes  an  indictable 
nuisance,  although  it  Is  erected  on  the  cover- 
ing of  an  open  way  to  a  cellar  which  has  ex- 
isted without  objection  for  several  years  and 
was  erected  under  a  license  from  the  city. 
Co8t€llo  V.  StaU  (Ala.)  803 

8.  The  determination  of  a  city  council  that 
trees  growing  on  the  sidewalk  of  a  city  are  an 
obstruction  to  travel  is  conclusive  under  a 
charter  giving  them  general  control  of  the 
streets  with  power  to  define,  prevent,  and  re- 
move nuisances.  Vanderhurst  v.  Tholcke 
(Cal.)  267 

Notes  and  Briefs. 

Highways;  power  of  city  to  remove  railroad 
tracks  from  282 

Power  of  legislature  to  grant  franchises  in; 
municipal  power  as  to.  859 

HOMESTEAD.  See  Public  Improve- 
ments, 8. 

HOMICIDE.  See  Evidence,  10,  11;  New 
Trial,  8. 

HOTEL.    See  Innkeepers,  1. 

HUSBAND  AND  WIFE.  See  also  E\-i- 
DENCE,  9;  Intoxicating  Liquors;  Judg- 
ment. 

1.  A  marriage  in  violation  of  a  statute  pro- 
hibiting a  person  from  whom  a  divorce  is 
granted  to  marry  again  within  three  years  un- 
less the  former  spouse  is  dead  may  be  annulled 
at  suit  of  the  innocent  party,  where  the  stat- 
ute not  onlv  declares  that  it  shall  not  be  law- 
ful for  such  divorced  person  to  marry  again, 
but  imposes  a  severe  penalty  for  violating  the 
prohibition,  although  it  does  not  expressly  de- 
clare that  the  remarriage  shall  be  void.  Omit 
V.  Smith  (Vt.)  223 

2.  Disobedience  of  a  provision  in  a  decree  of 
divorce  prohibiting  the  offender  under  penalty 
from  marrying  again  during  the  life  of  the 
former  wife  will  not  make"  his  subsequent 
marriage  in  another  state  with  a  woman  who 
was  ignorant  of  such  prohibition  void;  but  the 
marriage  will  be  recognized  for  the  protection 
of  the  innocent  wife  and  her  children.  Craw- 
ford V.  State  (Miss.)  224 

8.  It  is  the  duty  of  the  applicant  in  an  ex 
parte  proceeding  for  divorce,  upon  pain  of  ob- 
taining an  invalid  decree,  to  avoid  practising 
any  deception  on  the  court  in  any  matter  a^ 
fecting  Its  jurisdiction,  or  its  discretion  to  pro- 
ceed or  not  to  the  final  determination  of  the 
cause.     Dunham  v.  Dunham  (HI.)  70 

4.  A  married  woman  has  no  power  to  sub- 
scribe to  a  fund  for  the  purpose  of  procuring 
an  improvement  upon  property  in  the  vi- 
cinity of  property  owned  by  her,  although 
her  property  may  be  incidentally  benefited  by 
the  improvement.  Detroit  Chamber  of  Com- 
merce V.  Goodman  (Mich.)  9ft 

5.  The  maker  of  a  note  cannot  make  an 
agreement  binding  on  his  wife  who  is  not  a 
party  thereto,  that  a  deed  of  trust  executed  by 
her  of  her  real  estate  to  secure  pavment  of  a 
note  executed  by  him  as  principal  and  other 
makers  as  sureties  will  be  used  to  exonerate 
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the  sureties  from  their  liability  on  the  note. 
McGoUum  V.  Boughton  (Mo.)  480 

Notes  akd  Briefs. 

Validity  of  promise  of  wife.  96 

INCOME.    See  Life  Tenants,  1. 

INCOMPETENT  PERSONS.  See  also 
Bills  and  Notes,  12;  Criminal  Law,  2; 
Evidence,  10,  11,  26;  Intoxicating  Li 

QUORS. 

1.  An  adjudication  of  insanity  followed  by 
the  commitment  of  the  patient  to  an  asylum 
for  the  insane  does  not  create  a  conclu- 
sive presumption  of  the  continuance  of  in- 
sanity for  several  years  after  the  patient's  dis- 
cbarge from  the  asylum,  although  there  has 
been  no  adjudication  of  restoration  to  sanity. 
Mutual  L.  Ins.  Co.  v.  Wiswell (Kau.)  258 

2.  The  rule  that  the  promissory  note  of  a 
person  non  compos  mentis  is  invalid  is  subject 
to  the  qualification  that  when  it  is  given  for 
necessaries  or  other  adequate  consideration  of 
benefit  furnished  the  maker  in  good  faith  with- 
out knowledge  of  his  unsound  mental  condi- 
.tion  it  may  be  enforced  to  the  extent  of  the 
value  of  the  consideration  furnished.  Bosler 
V.  Beard  (Ohio)  161 

Notes  and  Briefs. 
See  also  Bills  and  Notes;  Insurance. 

Presumption  of  continuance  of  insanity: — 
(I.)  Habitual  insanity;  (II.)  temporary  insanity; 
(III.)  habitual  and  temporary  insanity  distin- 
guished; (IV.)  alcoholism  and  alcoholic  insan- 
ity; (V.)  presumption  of  continuance  of  a  lucid 
interval;  (VI.)  nature  of  the  presumption.    117 

INDICTMENT,  INFORMATION, 

AND  COMPLAINT. 

1.  Criminal  intent  need  not  be  charged  in  an 
indictment  charging  a  statutory  offense  unless 
the  statute  makes  such  intent  one  of  the  con- 
stituent elements  of  the  offense  under  a  statutt3 
providing  that  indictments  are  sufficient  which 
state  the  offense  in  the  terms  and  language  of 
the  statutes  creating  them.  Meadowcroft  v. 
PeopU  {l\l)  176 

2.  Express  averment  that  defendants  re- 
ceived a  deposit  as  bankers  and  as  a  general  de- 
posit is  not  necessary  to  an  indictment  under  a 
statute  making  the  receiving  of  a  deposit  by 
bankers  when  insolvent  a  crime  if  the  indict- 
ment follows  the  language  of  the  statute  and 
states  that  the  deposit  was  received  when  the 
defendants  were  doing  a  banking  business.    Id. 

8.  The  insolvency  of  a  partnership  concern 
is  sufficiently  alleged  by  charging  the  insol- 
vency of  the  individual  partners,  where  a  part- 
nership is  not  a  distinct  legal  entity.  Id, 

Notes  and  Briefs. 

Indictment;  power  to  correct  bv  dismissal  as 
to  part.  '  712 

INFANTS.    See  Cruelty;  Drugs,   1. 

INJUNCTION. 

1.  An  injunction  against  acts  which  are  in 
dictable  may  be  granted  when  they  make  a 
85  L.  a  A. 


continuing   injury    to  property  or  business. 
Vegelahn  v.  Ountner  (Mass.)  722 

2.  An  injunction  should  be  awarded  against 
contributory  infringement  of  a  patent  by  fur- 
nishing persons  who  have  purchased  the  pat- 
ented machine  upon  condition  that  an  un- 
patentable article  used  in  connection  therewith 
shall  be  purchased  solely  from  the  patentee, 
with  the  means  of  iofringement  b^  supplyinsr 
such  article,  as  the  remedy  at  law  is  wholly  in- 
adequate,—especially  where  a  multiplicity  of 
actions  will  be  avoided  and  many  thousand 
machines  are  in  use.  Heaton- Peninsular  B'jt- 
ton- Fastener  Co.  v.  Eureka  Specialty  Co.  (G.  V. 
App.  6th  C.)  728 

INNKEEPERS. 

1.  An  innkeeper  or  hotel  keeper  is  liable  for 
thefts  committed  by  his  servants  of  property 
of  his  guests  while  asleep  in  rooms  assigned 
them,  since  he  is  a  guarantor  of  all  members 
of  his  household,  including  those  engaged  in 
his  service.     Cunningham  v.  Buekey{\y.  Va.  ► 

850 

2.  The  fact  that  a  guest  is  intoxicated  or  Li^^ 
door  unlocked  will  not  destroy  the  liability  of 
an  innkeeper  for  thefts  committed  by  his  serv. 
ants.  Id. 

Notes  and  Briefs. 

Innkeepers;  liability  of.  850 

INNOCENCE.  See  Constitutional  Law, 
8. 

INSANE     PERSONS.    See     Crtminal 

Law,  2;  Incompetent  Persons. 

INSOLVENCY.    See  also  Estoppel,  2. 

1.  An  assignment  by  lessees  of  a  coal  mine 
for  benefit  of  their  creditors  will  not  defeat  the 
right  of  the  lessor  to  proceed  under  the  terms 
of  the  lease  to  declare  a  forfeiture  for  exiftiug 
defaults  and  to  take  the  fixtures  at  an  appraised 
value  and  apply  their  value  in  satisfaction  of 
claims  for  breaches  of  covenants  in  the  lease. 
Potter  V.  Gilbert  (Pa.)  580 

2.  Any  preference  in  a  deed  of  trust  for  the 
benefit  of  all  creditors  must  be  plainly  ex- 
pressed.    Qoodman  y.  Henry  (W.yti.)        847 

Notes  and  Briefs. 

Insolvency;  of  lessee  as  affecting  forfeiture 
of  lease.  580 

INSURANCE.  See  also  CoNPLrcT  of 
Laws,  1;  Constitutional  Law.  5,  6; 
Contracts,  11;  Corporations,  15;  Evi- 
dence, 5,  6,  25,  37,  38;  Fire  Under- 
writers. 

1.  A  bond  insuring  a  foreign  corporation 
against  the  dishonesty  of  its  manager  in  Penn- 
sylvania is  void  and  there  can  be  no  recovery 
thereon,  when  such  corporation  has  not  com- 
plied with  the  Pennsylvania  statute  requiiing 
the  filing  of  a  statement  and  declaring  that  any 
persons  transacting  business  for  such  a  corpo- 
ration without  compliance  shall  be  guilty  of 
a  misdemeanor.  MeCanna  <ft  F.  Co,  v.  Citi- 
zens* Trust  &  S.  Co,  (C.  C.  App.  3d  C.)       236 
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2.  A  state  can  impose  upon  foreign  insur 
ance  corporations  seeking  to  transact  insurance 
business  therein  such  terms  and  conditions  as 
it  may  deem  proper,  or  whoily  exclude  them. 
Daggs  v.  Orient  Ins.  Co.  (Mo.)  237 

3.  A  woman  has  an  insurable  interest  in  the 
life  of  her  son-in-law  where  they  are  living 
together  as  one  family,  keeping  a  boarding- 
house,  and  dividing  ihe  profits  between  them, 
80  that  she  may  collect  a  policy  on  his  life  the 
premiums  upon  which  she  has  paid.  Adams 
Y,Reed(K.y.)  692 

4.  A  condition  avoiding  a  policy  of  life  in- 
surance if  the  assured  shall  die  **by  his  own 
band"  or  "by  his  own  act"  is  equivalent  to  a 
proviso  against  suicide  or  intentional  self-de- 
struction. Mutual  L.  Ins.  Co.  v.  WisweU 
(Kan.)  25« 

5.  A  policy  of  life  insurance  is  assignable  to 
secure  a  debt  so  as  to  transfer  such  portion  of 
the  proceeds  of  the  policy  as  will  pay  the  debt 
actually  due.  Hays  v.  Lapeyre  (La.)  647 
Cancelation  or  transfer. 

6.  A  notice  to  cancel  a  policy  m\ist  be  un- 
equivocal when  it  has  a  stipulation  for  a  speci- 
fied notice.  Clark  v.  Insurance  Co,  ofJs.  A. 
(Me.)  276 

7.  Cancelation  of  a  policy  of  insurance  is  not 
effected  bv  a  letter  from  the  insurer  to  an  agent 
directing  him  to  cancel  it  and  his  directing  a 
clerk  to  make  a  new  policy  in  another  com- 
pany and  his  own  entry  of  the  new  insurance 
in  a  daily  report  which  was  not  actually  mailed 
while  the  new  policy  was  not  actually  written 
or  the  insured  notified  of  an^  change  or  inten- 
tion to  cancel  the  policy  until  after  the  loss  had 
occurred.  Id. 

8.  An  attempt  to  transfer  a  risk  from  a  com- 
pany which  has  refused  to  carry  it,  to  another 
company,  made  by  an  insurance  agent  without 
the  consent  of  the  assured,  after  the  agent  had 
placed  the  risk  in  the  former  company  under 
a  general  request  for  insurance,  without  speci- 
fying any  company,  is  not  effectual  when  the 
five  days'  notice  of  a  cancelation  of  the  first 
policy  stipulated  for  therein  was  cot  given. 

Id. 

9.  The  retention  of  premiums  sent  to  an  in- 
surer with  other  money  by  an  agent  who  has 
made  an  invalid  attempt  to  transfer  a  risk  to 
the  insurer  from  another  company  after  a  loss 
has  occurred  will  not  render  the  insurer  liable 
to  the  policy  holder  who  paid  the  premium  to 
the  prior  insurer  and  had  given  no  consent  to 
the  transfer.  Id. 

10.  An  exchange  of  policies  to  which  an  in- 
sured person  reluctantly  agrees  after  a  loss  on 
an  assurance  that  it  will  be  all  right  and  that 
be  will  be  protected,  when  he  still  insists  that 
the  original  insurer  is  liable,  does  not  ratify 
the  unauthorized  act  of  an  insurance  agent  in 
attempting  to  transfer  the  risk  without  notice 
to  the  insured,  when  he  had  not  written  the 
new  policy  until  after  the  loss.  Id. 

Forfeiture. 

11.  A  clause  in  an  insurance  policy  provid- 
ing that  the  policy  shall  be  void  in  case  of 
change  of  use  of  the  property  increasing  the 
risk  will  cease  to  operate  when  the  more  haz- 
ardous use  ceases  so  that  a  recovery  may  be 
bad  for  a  loss  subsequently  occurring  to  which 
35  L.  R.  A. 


the  more  hazardous  use  did  not  contribute. 
Tradert^  Ins.  Co.  v.  Catlin  (111.)  595 

12.  A  benefit  society  does  not  waive  a  for- 
feiture for  nonpayment  of  assessments  by  mak- 
ing further  assessments  and  giving  notice 
thereof  within  the  period  during  which  the  in- 
sured has  a  right  to  reinstatement  upon  mak- 
ing payment  of  all  accrued  assessments. 
Carlson  v.  tivpreme  Council  A.  L.  of  H.  (Cal.) 

648 

13.  The  right  to  reinstatement  within  a  cer- 
tain period  upon  payment  of  accrued  assess- 
ments after  the  forfeiture  of  membership  in  a 
mutual  benefit  society,  which  takes  place  so 
instanii  by  operation  of  law  and  without  no- 
tice under  the  terms  of  the  contract  upon  non- 
payment of  assessments,  is  terminated  by  the 
death  of  the  member  without  such  payment 
durine  the  time  allowed  for  reinstatement;  and 
a  tender  of  the  assessments  made  within  that 
period  by  the  beneficiary  is  unavailing.        Id, 

Losses  and  claims. 

14.  Total  blindness  resulting  from  an  acci- 
dent is  within  a  provision  of  an  accident  policy 
providing  for  the  payment  of  weekly  benefits 
to  a  member  who  tlnds  himself  'incapable  of 
working  by  reason  ...  of  accident." 
Moge  V.  Societe  de  Bienfaisanee  St.  Jean  Baptise 
(Mass.)  736 

15.  No  total  loss  of  a  building  results  under 
Tex.  Rev.  Stat.  Ib95,  art.  8089,  requiring  pay- 
ment of  the  full  amount  of  a  policy,  so  long  as 
the  remnant  of  the  structure  standing  is  rea- 
sonably adapted  for  use  as  a  basis  upon  which 
to  restore  the  building  to  the  condition  in  which 
it  was  before  the  injury.  Royal  Ins.  Co.  v. 
Mclntyre  (Tex.)  672 

16.  The  election  to  repair  is  a  contract, 
which  can  only  be  discharged  by  its  perform- 
ance or  execution.  Defects  in  the  material  in 
the  original  building  will  not  excuse  nonper- 
formance. Henderson  v.  Crescent  Ins.  Co. 
(La.)  885 

17.  When  an  insurance  company,  under  its 
contract,  elects  to  repair,  and  fails  to  do  so, 
and  the  assured  completes  the  repairs,  the  in- 
surance company  is  liable  for  the  cost  of  the 
repairs,  without  reference  to  the  amount  of  the 
insurance.  Id. 

Notes  akd.Briefs. 

Insurance;  character  of  board  of  underwrit- 
ers. 99 

Insanity  as  affecting  condition  as  to  suicide 
in  life  insurance  policy:    (I.)  General  rule  as 
to  effect  on  policy;  (ll.)  degree    of   insanity 
which  will  excuse:  (a)  generally;  (b)  test  of 
consciousness  and  intent;  {e)  test  of  capacity 
to  understand  the  moral  character  of  the  act: 
[d)  test  of   responsibility    for   criminal    acts; 
(III.)  suicide  sane  or  insane;  (lY.)  the  plead- 
ing; (V.)  determinations  as  to  the  existence  of 
insanity:  (VI.)    presumptions  and  burden  of 
proof:  (VII.)  proof  as  to  insanity;  (VIII.)  as- 
signed policies.  258 
Election  to  rebuild.  386 
Effect  of  temporary  increase  of  risk.        596 
Valued  policies;  total  loss.  672 
57 


Intkbest—Libbl  akd  Slakdbb. 


INTEREST.    8ee  Life  Tenants,  2;  Spe- 
cific Performance. 

Notes  and  Briefs. 
Interest;  on  contiact  for  sale  of  land.      171 
On  withdrawals  from  building  and  loan   as- 
sociation. 298 

INTERSTATE       COMMERCE.       See 

Commerce. 

INTOXICATING  LIQUORS.    See  also 
Pleading,  2. 

The  wife  of  an  habitual  drunkard  who 
dies  from  the  effects  of  liquor  furnished  to  him 
in  violation  of  a  statute  imposing  a  penalty  for 
the  furnishing:  of  liquor  to  such  person  may 
maintain  a  civil  action  for  the  injury  thereby 
caused  to  her,  although  the  statute  does  not 
expressly  authorize  such  action.  Biden  v, 
Grimtn  (Tenn.)  587 

Notes  and  Briefs. 

Liability  to  wife   of  habitual  drunkard  for 
sale  of.  587 


IRRIGATION.      See   Public   Improve- 
ments, 4. 

JUDGMENT.  See  also  Mortgage,  6;  Offi- 
cers. 4. 

1.  A  decree  of  a  divorce  granted  by  a  court 
of  another  state  to  a  woman  who  went  to  such 
state  from  Illinois  for  the  sole  purpose  of  ob 
tainine  a  divorce,  with  the  purpose  of  return- 
ing to  Illinois  when  she  should  be  divorced,  is 
invalid  in  Illinois  as  against  a  husband  served 
only  by  publication  and  who  did  not  appear, 
for  want  of  jurisdiction  over  the  wife  and  her 
status  as  a  married  woman.  Dunham  v.  Dun- 
ham (111.)  70 

2.  A  decree  of  divorce  obtained  by  a  wife 
who  separates  from  her  husband  for  adequate 
cause  and  in  good  faith,  removes  to  another 
state  with  the  intention  of  permanently  resid- 
ing there,  and  becomes  a  bona  fide  resident 
there,  is  valid  as  against  the  husband  who  re- 
mains in  the  state  uf  his  residence  and  is  served 
only  by  publication  without  any  appearance 
by  him  in  the  state  in  which  the  decree  is  ren- 
dered. Id. 

3.  A  wife  who,  upon  separation  from  her 
husband,  goes  to  another  state  for  the  purpose 
of  obtaining  a  divorce,  and  brings  a  suit  with- 
out disclosing  the  fact  that  a  suit  is  pending  in 
the  state  of  her  former  residence  involving  the 
same  matters  alleged  as  a  cause  of  divorce  and 
in  which  she  has  appeared,  is  guilt^^  of  such 
fraud  as  to  invalidate  a  decree  of  divorce  ob- 
tained by  her,  although  the  pendencv  of  the 
prior  suit  could  not  have  been  pleaded  in  abate- 
ment or  in  bar  to  her  divorce  suit.  Id, 


Notes  and  Briefs. 
Validity  of  divorce  in  other  stale 
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JUDICIAL  NOTICE. 

Error,  2. 
^5  L.|R.  A. 


See  Appeal  and 


JURY.  See  also  Appeal  and  Ebbob,  4,  17; 
Trial,  1.  2. 

A  jury  summoned  by  direction  of  the 
court  from  the  country  districts  of  a  oountj. 
to  the  exclusion  of  residents  of  a  city,  is  illegal 
under  a  constitutional  guaranty  of  an  impaniai 
jury  of  the  county.  Zanone  v.  State  (Tenn.)  aj6 

JUSTICE.    See  Constitutional  Law,  12. 

LANDLORD     AND     TENANT.      See 

Damages,    4,  5;  Insolvency.  1,  Not^^s 
AND  Briefs. 

LEGACY.    See  Wills. 

LETTERS.    See  Date. 

LEVY  AND  SEIZURE.  See  also  Con- 
stitutional Law,  6;  Money  in  Cocbt, 
2. 

A  lawyer  need  not  appear  in  any  court,  ad- 
vertise as  a  lawyer,  or  earn  his  living  by  the 
services  he  performs  as  a  lawyer,  if  he  occupies 
some  of  his  time  in  doing  the  proper  work  of 
a  lawyer  which  contributes  to  his  support,  in 
order  to  have  the  benefit  of  the  exemption  of 
his  law  books  from  execution,  under  Iowa 
Code,  §  8072.  Equitable  X.  Assur.  Soe.  r. 
Ooode  (Iowa)  G90 

LIBEL  AND  SLANDER.  See  also 
Damages,  13-15;  Evidence,  85;  Plead- 
ing, 8.  4 

1.  The  general  or  managing  editor  of  a  news- 
paper is  responsible  for  a  libel  publi^ed 
therein,  whether  he  knows  of  the  publication 
or  not.     Smith  Y,  Utlep  {Wis.)  620 

2.  A  publication  calling  policemen  "hozs 
and  blood-sucking  police  ofQcers  who  insist  on 
sitting  on  juries/  declaring  that  they  neglect 
their  duties  as  policemen  and  cheat  honorable 
citizens  out  of  jury  fees,  adding  that  this  has 
no  reference  to  the  chief  of  police  because  he 
was  beneath  notice, — makes  an  actionable  lll«l 
upon  him.  Id. 

8.  A  newspaper  article  which  relates  wholly 
to  the  private  acts  of  a  family,  with  respect  to 
cruel  treatment  of  a  child,  is  not  a  privileged 
publication,  though  made  in  good  faith  as  a 
matter  of  news  in  which  the  public  may  have 
much  interest.  Fenstermaker  v.  Tribune  Piib. 
Co  (Utah)  611 

4.  One  who  publishes  matter  concerning  a 
family  in  its  collective  capacity  assumes  the 
risk  of  its  being  libelous  as  to  any  member 
thereof:  and  such  matter  concerns  a  class  of 
which  any  member  can  maintain  an  action  for 
defamation  of  himself  personally,  because  the 
libel  applies  to  each  individual .  member, 
through  the  class,  by  the  use,  without  discrim- 
ination, of  the  collective  appellation.  Id. 

5.  A  newspaper  article  which  upon  Its  face 
purports  to  be  derived  from  sources  other  than 
the  writer's  own  knowledge  need  not  neces- 
sarily state  the  sources  of  information,  in  order 
to  permit  the  publisher,  when  sued  thereon,  to 
allege  and  prove  mitigating  circumstances 
showing  that  he  acted  in  gooa,faith  upon  ap- 
parently reliable  information.    ^  __^  _^      Id, 


License— Mabter  and  Sehyant. 


Notes  and  Briefs. 

Libel;  on  family;   justificatioD  and  mitiga- 

tioD.  611 

What  is;  on  officer;  liability  of  corporation. 

621 

LICENSE. 

1.  A  statute  imposing  specific  taxes  on  occu- 
pations does  not  violate  the  principle  of  uni- 
formity required  by  Ga.  Code,  art.  7,  §  2, 1  1, 
by  not  imposing  a  tax  on  certain  occupations, 
provided  that  the  tax  on  all  individuals  belong- 
ing to  a  particular  class  on  which  the  tax  is 
imposed  is  made  uniform.  Singer  "Mfg,  Co.  v. 
V^Hght  (Ga.)  497 

2.  A  statute  imposing  an  occupation  tax 
upon  '*every  sewing-machine  company"  sell- 
ing or  dealing  in  sewing  machines  does  not 
violate  the  principle  of  uniformity  of  taxation 
required  by  Ga.  Code,  art.  7,  §  2,  T  1,  on  the 
ground  that  individuals  selling  or  dealing  in 
sewing  machines  are  exempted,  but  they  will 
be  held  to  be  included  in  the  term  "sewing- 
machine  company."  id. 

Notes  and  Briefs. 

License;  on  business;  validity  of;  on  foreign 
corporation.  497 

IiIENS.    See  also  Counties,.  2;  Public  Im- 
provements, 3. 

A  bridge  built  on  a  county  road  under  a  con- 
tract with  the  county  is  not  subject  to  mechan- 
ics' liens,  although  they  are  filed  before  the 
bridge  is  accepted.  Fir^t  Nat.  Bank  v.  Mal- 
heur (Or.)  141 
Notes  and  Briefs. 

Liens;  of  local  assessments;  see  Public  Im- 
provements. 

Mechanics'  liens  on  public  property: — In 
general;  schoolhouses;  court-houses;  govern- 
ment land;  basis  of  rule;  exceptional  cases; 
the  rule  in  Kansas;  personal  judgment;  use 
must  be  public.  14 


LIEUTENANT  GOVERNOR. 

PICER8,  6. 


SeeOF- 


lilFE  TENANTS.    See  also  Wills,  8. 

1 .  An  apportionment  should  be  made  between 
life  tenanis  and  remaindermen  of  the  portion 
of  a  trust  fund  recovered  from  an  Insolvent's 
estate  when  part  of  it  is  lost  so  as  to  make  an 
allowance  to  the  life  tenants  for  the  loss  of  in- 
come for  the  time  during  which  such  insol- 
vent's estate  was  in  course  of  settlement  and 
thus  apportion  the  loss.  Greene  v.  Oreene  (R. 
I.)  790 

2.  The  amount  apportionable  to  life  tenants 
for  loss  of  income  during  the  settlement  of  an 
insolvent's  estate  from  which  only  a  part  of 
the  trust  fund  is  recovered  is  the  interest  on 
that  sum  which  at  interest  will  produce  the 
amount  recovered.  Id. 

3.  Life  tenants  cannot  be  reimbursed  for  ex- 
penditures of  the  income  of  residuary  real  es- 
tate in  making  up  a  deficiency  of  the  income 
of  personal  estate  from  which  a  testator  has 
directed  trustees  to  pay  the  expense  of  repairs, 
35  L.  R.  A. 


insurance,  taxes,  and  assessments  on  the  real 
estate,  but  has  not  made  any  provision  for 
making  good  such  a  deficiency.  Id, 

4.  The  expense  of  modern  improvements  in 
buildings,— such  as  water  closets  and  bath 
rooms,— which  are  necessary  for  the  advan- 
tageous rental  of  the  buildings,  may  be 
charged,  as  between  life  tenants  and  remain- 
dermen, to  the  corpus  of  the  estate  rather  than 
to  the  income.  Id. 

5.  Outlays  for  putting  improved  real  estate 
in  tenantable  repair  when  purchased  by  trus- 
tees are  properly  chargeable,  as  between  life 
tenants  and  remaindermen,  to  the  corpus  of 
the  estate;  but  the  expenses  of  subsequent  re- 
pairs are  chargeable  to  the  income.  Id, 

6.  A  tenant  for  li  fe  has  no  right  to  operate  for 
oil  or  gas  or  to  make  an  oil  or  gas  lease,  unless 
operations  for  oil  or  gas  were  commenced  be- 
fore the  life  estate  accrued.  Mars/iall  v.  Mel- 
lon (Pa.)  816 

Notes  AND  Briefs. 

Life  tenants;  apportionment  in  case  of  de- 
ficiency of  trust  fund.  791 
Rights  as  to  oil  and  gas.                           818 

LIVERY  STABLES.  See  Municipal 
Corporations,  6. 

MAJORITY.  Bee  Voters  and  Elections, 
1.2. 

MANDAMUS. 

1.  The  duty  of  a  mayor  to  recognize  mem- 
bers of  a  common  council  and  permit  them  to 
exercise  their  duties  as  such  may,  in  case  of  his 
refusal,  be  enforced  by  mandamus.  Swindell 
V.  State,  Maxey  (Ind.)  60 

2.  A  duty  sufficiently  specific  to  be  enforced 
by  mandamus  is  imposed  upon  a  railroad  com- 
pany with  respect  to  the  running  of  a  passen- 

fer  car  or  cars  separately  from  freight  cars. 
""eopU,  Cantrell,  v.  St.  Louis,  A.  dt  T.  H.  R.Co. 
(111.)  656 

3.  A  street-railway  company  cannot  be  com- 
pelled by  mandamus  to  operate  an  abandoned 
portion  of  its  line,  which  had  been  constructed 
under  grant  of  a  "privilege  ...  to  con- 
struct and  operate"  it,  if  its'  charter  does  not  in 
express  terms  or  by  fair  implication  forbid  it 
to  discontinue  the  enterprise.  San  Antonio 
Street  R.  Co.  v.  SUite,  Elmendojf  {Tex.)       662 

MARK.    See  Wills,  8. 

MARRIAGE.    See  Husband  and  Wife. 

MASONIC  HALL. 

Notes  and  Briefs. 

Masonic  hall;  assessment  for  local  improve- 
ment. 88 

MASTER  AND  SERVANT.  See  also 
Carriers,  8,  6;  Contagious  Disease; 
Contracts,  2,  4,  9,  Notes  and  Briefs. 

1.  Injuries  to  railroad  employees  caused  by 
the  failure  of  the  company  to  build  railroad 
fences  do  not  render  the  company  liable  under 
Va.  Code  1887,  chap.  52,  §§  1258  et  seq.,  which 
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require  the  fences  to  be  built  only  when  the 
Toad  runs  through  "inclosed  lands"  and  except 
portions  of  the  road  within  incorporated  cities 
or  towns  or  within  one  fourth  of  a  mile  of  a 
depot  in  an  unincorporated  town.  Carper  v. 
Kimball  (C.  C.  App.  4th  0.)  135 

2.  Negligence  in  building  a  cattle  pen  so 
that  cattle  escape  therefrom  and  cause  the  de- 
railment of  a  train  does  not  render  the  railroad 
company  liable  for  the  death  of  a  brakeman 
thereby  caused,  although  the  pen  was  by  mis- 
take built  so  that  one  corner  of  it  was  on  the 
railroad  right  of  way,  if  the  railroad  company 
did  not  know  this  and  the  pen  was  built  by 
the  occupant  of  adjoining  land.  Id. 

Notes  and  Briefs. 

Master  and  servant;  liability  to  employees 
for  want  of  railroad  fence.  136 

MAXIMS. 

1.  No  one  shall  be  twice  put  in  jeopardy 
upon  the  same  charge.  State  v.  Richardson 
(8.  C.)  238 

2.  Stare   decisis.     Storrie  v.    Cortes  (Tex.) 


MECHANICS*  LIENS.    See  Counties,  2; 
LmNS. 

MINES.    See  Insolvency,   1;    Life  Ten- 
ants, 6. 

Notes  and  Briefs. 

Mines;  rights  in  oil  and  gas  lease  in  case  of 
life  tenancy.  818 

MONEY.    See  Carriers,  8-10. 

MONEY  IN  COURT. 

1.  Funds  paid  into  court  and  transferred 
to  depositaries  by  the  act  of  the  clerk  under 
color  of  authority  from  the  court,  not  disal- 
lowed by  the  court,  cannot  be  reached  without 
leave  of  the  court  by  bills  filed  by  claimants 
against  the  depositaries,  the  clerk,  or  persons 
in  whose  favor  the  court  has  decreed  an  in- 
terest in  such  funds.  Jones  v.  Merchants'  Nat, 
Bank  (C.  C.  A.pp.  Ist  C.)  698 

2.  Money  paid  into  court  and  deposited  un- 
der the  statute  or  special  order  of  the  court  in 
a  bank  or  trust  company  are  exempt  from  proc- 
ess of  a  litigant  without  the  consent  of  the 
court  first  obtained  as  though  they  remained  in 
the  personal  custody  of  the  court's  immediate 
officials.  Id. 

Notes  and  Briefs. 
Money  in  court;  control  of.  698 

MONUMENT.    See  Cemeteries,  3. 

MORTGAGE.  See  also  Bills  and  Notes, 
4-7;  Estoppel,  6;  Husband  and  Wife, 
6;  Payment,  2,  3;  Principal  and 
Surety. 

1.  The  assignee  of  a  mortgage  securing  non- 
negotiable  paper  may  enforce  his  claim  against 
the  mortgagor,  although  the  latter  without  no- 
tice of  the^ assignment  executes  to  the  mort- 
gagee a  renewal  mortgage,  also  non-negotiable, 
35  L.  R  A. 


which  is  assigned  to  a  third  person,  siDoe  such 
third  person  acquires  no  valid  lien,  the  obliga 
tion  of  the  mortgagor  is  not  discharged,  and 
the  equities  of  the  first  assignee  should  pre- 
vail.    Brooke  v.  Strttthers  (Mich.)  536 

2.  One  who  accepts  in  satisfaction  of  a  pre- 
existing debt  a  transfer  of  a  renewal  mortgage 
securing  non- negotiable  paper  from  one  who 
had  transferred  the  original  mortgage  to  a 
third  person  in  whose  hands  it  is  still  ootstand 
ing  without  the  knowledge  of  the  mortgagor 
acquires  no  valid  claim  against  the  mortgagor. 

Id 

3.  Giving  a  new  mortgage  which  becomes  a 
valid  lien  in  lieu  of  an  old  one  given  to  secure 
non-negotiable  securities  without  notice  tha: 
they  have  been  assigned  will  discharge  the  old 
mortgage  even  as  against  the  claim  of  the  as- 
signee. Id. 

4.  One  who  takes  an  assignment  of  a  mort- 
gage while  the  record  shows  the  existence  of  a 
prior  mortgage  upon  the  same  property  to  his 
assignor  will  be  subordinated  to  the  lien  of  the 
prior  mortgage  in  case  it  is  in  the  hands  of  an 
assignee  although  there  is  no  record  of  the 
prior  assignment.     Wilson  y.  Campbdl(hLich,\ 

544 

5.  Consent  to  a  mortgage  for  money  to  com- 
plete the  church,  given  by  the  grantor  in  a 
deed  of  gift  to  a  church  containing  an  express 
condition  and  limitation  against  sale,  convey- 
ance, or  mortgage  of  the  property,  does  not 
destroy  the  trust  or  prevent  surplus  mon^*  on 
foreclosure  of  the  mortgage  assented  to  from 
being  held  under  the  original  trust  Milis  t. 
Davison  (N.  J.  Err.  &  App.)  118 

6.  A  judgment  against  a  religious  corpora- 
tion will  not  give  any  right  in  the  surplus  on 
foreclosure  of  a  mortgage  upon  premises  con- 
veyed to  the  society  on  the  express  condition 
an(]  limitation  that  they  should  not  be  sold, 
mortgaged  (except  by  a  certain  mortgage  to 
which  the  grantor  assents),  or  in  any  way  cod 
veyed,  and  that  no  building  thereon  shoold 
be  used  except  for  church  purposes.  Id. 

7.  A  county  treasurer  who  receives  checks 
for  taxes  required  to  be  paid  in  cash  and  there- 
upon pays  over  the  amount  to  the  state,  city, 
or  boara  of  education  makes  such  payment 
voluntarily  and  is  not  entitled  to  be  subrogated 
to  their  rights  in  the  taxes  paid  upon  the  draw- 
ers becoming  insolvent  and  surrendering  their 
tax  receipts, — especially  as  against  bonil 
holders  under  a  mortgage  from  the  taxpayer 
authorizing  foreclosure  in  case  of  default' io 
payment  of  taxes,  where  the  taxes  have  for 
some  time  appeared  upon  the  record  to  have 
been  paid  because  of  his  action.  Mercantile 
Trust  Go,  V.  Bart  (C.  C.  App.  8th  C.)         35-2 

K0TB8  AND  Briefs. 

Mortgage;  application  to,  of  withdrawal  ac- 
count in  building  and  loan  association.       294 

MUNICIPAL  CORPORATIONS.    See 

also   Courts.  1;    Dtsordbrlt   Houses: 
Estoppel,  4,  5;  Mandamus,  1;  Stbsbt 
Railways,  2-5. 
1.  An  ordinance  providing   that   all  ordi- 
nances shall  be  read  three  times  before  being 
passed,  and  that  no  ordinance  shall  pass  or  be 
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read  the  third  time  on  the  same  day  in  which 
it  was  introduced,  unless  the  rule  is  suspended 
by  a  two-thirds  vote,  caonot  be  anuulled  or  re- 
pealed by  a  mere  majority  vote  on  a  motion 
which  is  not  read  and  adopted  in  accordance 
with  the  provision  of  such  ordinance.  StDtn- 
dell  V.  State,  Maxey  (Ind.)  60 

2.  The  mode  of  procedure  in  the  enactment 
of  ordinances,  when  committed  to  the  author- 
ity or  power  of  a  city  council,  and  not  regulated 
by  the  charter  law  of  the  city,  may  he  fixed 
by  an  ordinance  which  will  govern  so  long  as 
it  is  in  force  in  the  enactment  of  all  ordinances. 

Id, 

8.  An  ordinance  which  a  municipality  seeks 
to  uphold  by  virtue  of  its  incidental  powers  or 
under  a  general  grant  of  authority  will  be  de- 
clared invalid  unless  it  be  reasonable,  fair,  and 
impartial,  and  not  arbitrary  or  oppressive. 
Pittsburgh,  C.  C\  &  8t.  L.  R.  Co.  v.  Crown 
Point  (Lnd.)  684 

4.  An  ordinance  prohibiting  the  maintenance 
of  any  slaughter  house  within  the  city,  when 
authorized  by  statute,  cannot  be  defeated  by 
the  courts  on  the  ground  that  it  is  unreason- 
able.    Beiling  v.  Evansville  (Ind.)  272 

5.  The  necessity  or  expediency  of  prohibit- 
ing slaughter  houses  in  a  city  is  implied  from 
an  ordinance  making  that  prohibition  without 
any  provision  for  investigation  into  the  char- 
acter or  condition  of  the  slaughter  houses.  Id. 

6.  A  delegation  by  a  municipal  corporation 
of  its  power  to  direct  the  location  of  livery 
stables,  to  lotowners,  is  not  effected  by  an  or- 
dinance prohibiting  the  location  of  one  upon  a 
street  where  two  thirds  of  the  buildings  are  de- 
voted exclusively  to  residence  purposes,  ex- 
cepting where  a  majority  of  the  lotowners  on 
such  street  consent  in  writing  to  the  location 
of  a  livery  stable  there.  Chicago  v.  Stratton 
ail.)  84 

7.  The  power  over  streets  is  not  taken  from 
the  legislature  and  conferred  on  municipalities 
by  constitutional  provisions  ibat  the  state  shall 
not  be  interested  in  any  work  of  internal  im- 
provement nor  vacate  or  alter  any  road  laid 
out  by  the  commissioners  of  highways  or  any 
street  in  any  city  or  village  or  in  any  recorded 
town  plat.  Detroit  Citizens*  Street  R.  Co.  v. 
Detroit  (Mich.)  859 

Indebtedness. 

8.  A  person  dealing  with  a  municipal  corpo- 
ration is  required  to  take  notice  of  the  fact  that 
it  has  no  lawful  power  to  become  further  in- 
debted. La  Porte  v.  Qamewell  Fire  Alarm 
Teleg.  Co.  (Ind.)  686 

9.  The  common  council  of  a  city  has  no 
power  to  ratify  or  validate  by  resolution  for 
otherwise  a  contract  creating  a  debt  in  excess 
of  the  constitutional  limit.  Id. 

10.  The  time  when  a  municipal  debt  comes 
into  existence,  and  not  the  time  when  it  is  due, 
must  be  considered  in  applying  the  rule  of 'lim- 
itation on  its  indebtedness.  Id. 

11.  A  municipal  contract  payable  in  instal- 
ments, for  a  usual  and  necessary  thing,— such 
as  water  or  light, — does  not  create  an  indebted- 
ness for  the  aggregate  sum  of  all  the  instal- 
ments, but  the  earning  of  each  of  them  is  es- 
sential to  the  existence  of  a  debt.  Id. 
85  Lb  a  A. 


12.  Current  revenues  which  will  be  suffi- 
cient to  prevent  a  municipal  contract  payable 
in  instalments  from  violating  a  constitutional 
limitation  of  indebtedness  must,  if  the  city  has 
already  reached  the  limit  of  its  debt,  be  enough 
to  pay  the  indebtedness  as  fast  as  it  comes  into 
existence,  including  other  expenses  for  which 
the  city  is  liable.  Id. 

Property  and  improvements* 

18.  A  city  must  be  the  sole  proprietor  of 
property  in  which  it  invests  its  public  funds, 
and  it  cannot  unite  its  property  with  the  prop- 
erty of  individuals  or  corporations  so  that 
when  united  both  together  form  one  propertv. 
Amply.  Cincinnati  (Ohio)  787 

14.  A  provision  for  the  enlargement,  exten- 
sion, and  addition  of  municipal  waterworks  by 
private  persons  so  that  the  new  portions  shall 
belong  to  the  latter  and  may  be  leased  by  them 
to  the  city,  which  is  made  by  Ohio  act  April 
24,  1896,  g  8,  is  in  violation  of  Ohio  Const, 
art.  8,  ^  6,  prohibiting  the  general  assembly 
to  authorize  any  municipality  to  be  a  stock- 
holder in  any  joint  stock  company,  corpora- 
tion, or  association,  or  to  raise  money  for  or 
loan  its  credit  to  or  in  aid  of  such  company, 
corporation,  or  association.  Id, 

Taxes. 

15.  A  mere  temporary  occupation  and  use  of 
land  for  agricultural  purposes,  when  purchased 
for  speculation  with  intent  to  lay  it  out  into 
lots  and  sell  them,  is  not  a  good  faith  occu- 
pancy and  use  for  agricultural  purposes  within 
the  meaning  of  an  exemption  from  taxation  for 
city  purposes.  Farwell  v.  Des  Moines  Brick 
Mfg.  Co.  (Iowa)  63 
Officers* 

16.  The  creation  of  additional  wards,  thus 
occasioning  a  vacancy  in  the  office  of  council- 
man which  the  council  can  fill  by  appointment 
under  Ind.  act  Feb.  26,  1891,  is  within  the 
power  of  the  council  under  Ind.  Rev.  Stat. 
1894,  S  3470  (Ind.  Acte  1891,  p.  83).  Swindell 
V.  Stijte,  Maxey  (Ind.)  50 

17.  An  ordinance  providing  for  the  election 
of  an  officer  by  a  joint  convention  of  the  two 
branches  of  a  city  council  is  not  authorized  by 
Md.  Code  Pub.  Loc.  Laws,  art.  4,  §  30,  which 
incorporates  Md.  Acts  1817,  chap.  148,  §  2, 
providing  for  the  appointment  of  city  officers 
by  the  mayor  by  and  with  the  advice  and  con- 
sent of  a  convention  of  the  two  branches  of  the 
council,  and  Md.  act  1828,  chap.  114,  provid- 
iner  that  the  mayor  and  city  council  may  pass 
ordinances  regulating  the  "manner  of  appoint- 
ing" persons  to  office  which  they  are  author- 
ized by  law  to  appoint.  Hoover  v.  Creager 
(Md.)  '  202 

Notes  AND  Briefs. 

See  also  Village. 

As  to  local  assessments,  see  Public  Improve- 
ments. 

Municipal  corporations;  delegation  of  power 
to  citizens ;  provision  as  to  their  consent       85 

Appointment  of  officers  of;  in  whom  power 
lies  203 

Limitation  as  to  indebtedness  of  686 

Right  of  municipality  to  be  a  part  owner  of 
property  737 
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Neoltqekce— Paktnkrship. 


NEGLIGENCE.  See  Carriers,  1-^,  16; 
Death,  1:  Drugs.  1;  Evidence,  86; 
Proximate  Causk;  Trial,  7-9. 


NERVOUS     SHOCK. 

Notes  akd  Briefs. 


See     Fright, 


NEWSPAPER;    See  Libel,  1. 
NEW  TRIAL. 

1.  A  verdict  of  |2,500  for  injury  to  a  woman 
passenger  forced  to  make  a  change  of  sleepers 
without  being  allowed  time  to  dress,  in  conse- 
quence of  which  she  suffered  a  miscarriage,  is 
not  so  excessive  as  to  create  belief  that  the  jury 
were  misled  by  passion,  prejudice,  or  ignor- 
ance, and  to  require  a  new  trial.  McEeon  v. 
Chicago,  M.  &  St.  P.  B.  Co,  (Wis.)  262 

2.  A  remittitur  may  be  made  upon  motion 
for  a  new  trial,  to  reduce  a  verdict  which  is  ex- 
cessive, when  the  excess  is  a  certain  and  defi- 
nite sum  which  can  be  ascertained  by  the 
court  without  assuming  the  functions  of  a 
jury.     Kliegel  Y.  Ailken  (Wis.)  249 

8.  The  mere  separation  of  the  jurors  in  a 
murder  trial,  without  the  consent  of  the  court, 
under  circumstances  affording  an  opportunity 
for  the  exercise  of  improper  influences  over 
them,  does  not  require  the  granting  of  a  new 
trial,  where  the  counter  evidence  of  the  state 
clearly  shows  that  no  improper  influences  were 
used  or  attempted;  but  the  burden  is  on  the 
state  to  show  such  facts,  as  prejudice  to  the 
defendant  will  in  the  first  instance  be  presumed. 
State  V.  Pancoast  (N.  D.)  518 

NOLLE     PROSEQUI.      See   Criminal 
Law,  7,  Notes  and  Briefs. 

NUISANCES.    See  also  Highways,  2. 

1.  A  patrol  of  strikers  in  front  of  a  factory 
becomes  a  private  nuisance  when  instituted  for 
the  purpose  of  interfering  with  the  business. 
Yegelahn  v.  Onntner  (Mass.)  722 

2.  The  power  to  abate  a  nuisance  does  not 
extend  to  the  destruction  of  private  properly 
used  in  creating  such  nuisance,  which  is  sus- 
ceptible of  use  for  a  lawful  purpose.  Chicago 
V.  Union  Stockyards  db  T.  Co.  (111.)  281 

8.  That  a  stockyards  company  In  operating 
a  railroad  through  a  city  creates  a  nuisance  by 
the  transporation  of  live  stock  or  substances 
injurious  to  the  health  and  general  welfare  of 
the  community  does  not  justify  the  city  in  re- 
moving its  tracks  from  the  street,  as  the  easiest 
way  to  abate  the  nuisance,  to  the  destruction 
of  the  value  of  the  entire  road,  where  such 
company  is  authorized  by  its  charter  to  trans- 
port between  railroads  freight  and  property  of 
every  kind.  Id. 

OCCUPATION  TAX.    See  License. 

OFFICERS.  See  also  Bonds.  1 ;  Civil  Serv- 
ice;  Municipal  Corporations,  16,  17. 

1.  Holding  over  abiding  the  election  of  a 
successor  is  as  much  a  part  of  the  term  of  ofilce 
as  that  which  precedes  it,  where  a  person  law- 
fully continues  in  office  by  virtue  of  his  origi- 
nal election  and  qualification  after  the  expira- 
35  L.  R.  A. 


tion  of  the  statutory  period,  but  before  bis  suc- 
cessor is  elected  and  qualified.  Baker  Citjf  v. 
Murphy  {Ot.)  S?? 

2.  The  declaration  that  ofl3ce8  shall  become 
vacant  for  causes  specified  iu  Neb.  Const,  art. 
8.  S  20,  is  not  restrictive  or  prohibitory  of  leg- 
islation providing  vacancies  for  other  causes. 
State,  Berge,  v.  Lansing  (^^h.)  124 

8.  The  failure  to  file  an  official  bond  within 
the  time  provided  by  Neb.  Comp.  Stat.  1895. 
^  716,  which  declares  that  the  office  shall  there- 
upon ipsojacto  become  vacant,  creates  the  va- 
cancy without  any  judicial  determination  of 
the  fact,  and  makes  a  subsequent  filing  of  the 
bond  ineffectual.  Id. 

4.  A  vacancy  in  the  office  of  a  county  judge, 
where  the  unexpired  term  is  for  more  than  one 
year,  should  be  filled,  under  Neb.  Const,  art.  6, 
§21,  by  an  election.  Id. 

5.  Failure  to  include  in  the  election  notice 
the  name  of  a  certain  office  to  be  filled  does 
not  defeat  the  validity  of  an  election  to  that  of- 
fice,—at  least  where  it  appears  that  the  electors 
generally  were  apprised  of  the  fact  and  voted 
on  the  question.  Id. 

6.  The  lieutenant  governor  is  entitled  to  the 
salary  attached  to  the  office  of  governor,  when- 
ever under  the  provisions  of  the  Constitution 
the  powers  and  duties  of  that  office  devolve 
upon  him  by  reason  of  the  death  of  the  gover- 
nor.    State,  Sadler,  v.  La  Grave  (Nev.)        238 

Notes  akd  Briefs. 

Officers;  vacancv  on  failure  to  give  bond 

124 

OIL.    See  Life  Tenants,  6. 

OLEOMARGARINE.     See    Commerce. 

1;  Constitutional  Law,  4. 

ORDINANCE.    See  Courts.  1. 
PARENT  AND  CHILD.    See  Death.  1. 
PARDON.    See  Definitions. 

PARTITION.    See  also  Waters,  8. 

The  right  of  a  devisee  to  partition  is  not 
precluded  by  a  will  giving  executors  power  to 
sell  the  real  estate  if  the  wife  and  a  majority  of 
the  heirs  agree,  and  that  if  any  of  the  '^heirs 
are  dissatisfied  .  .  .  and  resort  to  the  law  they 
are  hereby  disinherited."  Calditell  v.  Snydir 
(Pa.)  19S 

PARTNERSHIP.  See  also  Attachment. 
5;  Carriers.  12;  Estoppel,  2;  Corpora- 
tions, 4;  Indictment,  etc.,  8. 

In  contemplation  of  law  an  assodatioD 
formed  for  an  illegal  purpose,  or  one  against 
public  policy,  cannot  be  a  partnership  such  ns 
under  Ohio  Rev.  Stat.  §  5011,  can  sue  in  the 
name  adopted  for  the  transaction  of  its  busi- 
ness.   Jackson  v.  Akron   Brick  A$»o.   (Ohio) 

887 


Notes  and  Briefs. 
Partnership;  what  constitutes. 
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Patents— Plkadikg. 
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PATENTS.    See  also  Injunction,  2. 

1.  A  patentee  may  impose  the  conditioD 
upon  tbe  sale  of  a  patented  machine,  that  an 
unpatented  and  unpatentable  article  necessary 
to  tbe  operation  of  such  machine  shall  be 
bought  exclusively  from  the  patentee,  although 
tbe  effect  is  to  give  him  a  monopoly  in  such 
unpatented  article.  HeaUm-Peninsular  Bui- 
ton-FoBtener  Co,  v.  Eureka  Specialty  Co.  (C. 
€.  App.  6th  C.)  728 

2.  Persons  who  actively  induce  the  users  of 
patented  machines  sold  only  on  condition  that 
an  unpatented  article  used  in  operating  such 
machine  shall  he  bought  exclusively  from  the 
patentee,  to  infringe  uie  patent  by  persuading 
them  that  they  may  use  the  articles  made  by 
such  persons  with  impunitv,  and  furnishing 
them  with  such  articles,  for  the  purpose  of  caus- 
ing them  to  violate  the  contract  under  which 
the  machines  were  purchased,— are  guilty  of 
contributory  infringement,  although  such  un- 
patented article  is  not  even  an  element  in  a 
combination  patent.  Id, 

PATROL.   See  Conspibact;  Nuisanceb,  1. 

PAYMENT. 

1.  The  maker  of  a  negotiable  note  secured 
by  mortgage  cannot  discharge  his  liability  by 
payment  to  one  not  the  holder  or  authorized 
by  the  bolder  to  receive  payment.  WiUon  v. 
Campbell  (Mich.)  544 

2.  A  mortgage  company  is  not  by  mere 
force  of  the  fact  that  the  owner  of  a  mortgage 
is  one  of  its  stockholders  constituted  his  agent 
for  the  collection  of  tbe  mortgage.  Id, 
08.  Collection  of  a  mortgage  loan  so  as  to 
bind  the  owner  of  the  mortgage  is  not  effected 
by  a  mortgage  company  havmg  authority  to 
make  the  collection,  if  it  takes  a  new  mortgage 
in  the  place  of  the  old  one,  sends  it  to  a  third 
person  in  satisfaction  of  its  old  debt  to  him, 
and  transfers  his  claim  upon  it  to  the  credit 
of  the  owner  of  the  mortgage.  Brooke  v. 
Strutfiere  (Hiich,)                                          586 

PEDIGREE.    See  Evtdbnce,  80. 

PERPETUITIES. 

1.  The  rule  against  perpetuities  is  applicable 
to  contingent  remainders.  Chilcott  v.  HaH 
(Colo.)  41 

2.  A  future  estate  may  be  limited  to  take 
effect  after  the  termination  of  one  or  more 
lives  in  bein^  and  twenty  one  and  a  fraction 
years  thereafter.  Id. 

8.  A  gift  to  a  charitable  use,  with  a  direc- 
tion that  no  part  thereof  shall  at  an^  time  be 
Alienated,  does  not  create  a  perpetuity  in  tbe 
sense  forbidden  by  law,  but  only  a  perpetuity 
allowed  by  law  and  equity  in  cases  of  charita- 
ble trusts.  MiUs  v.  Davidson  (N.  J.  Err.  & 
App.)  118 

4.  A  gift  over  in  the  event  of  the  death  of 
any  of  testator's  children  ''without  living 
heirs  of  their  body"  imports  a  definite  failure 
of  issue,  and  does  not  contravene  tbe  rule 
against  perpetuities, — especially  where  the  gift 
is  of  personalty  and  the  share  of  any  child 
dying  without  living  heirs  is  to  be  divided 
85  L.  R  A, 


among  the   remaining   children  of  testator. 
QUmer  V.  CondeU  (111.)  880 

6.  Certain  releases  required  "as  a  condition 
of  the  vesting  of  this  legacy"  do  not  constitute 
a  condition  precedent  so  as  to  create  a  perpe- 
tuity in  a  legacy  given  by  the  words  **I  give, 
devise,  andtSqueath."  Congregational  Church 
Bldg,  8oc.  V.  Eteritt  (Md.)  698 

Notes  and  Briefs. 
Perpetuities;  what  are.  42 

Rule  against,  when  applies.  698 

PHOTOGRAPHS.    See  Evidence,  18, 19, 
Notes  and  Briefs. 

PHYSICIAN.    See  Fraxtd. 

PLEADING. 

1.  A  complaint  is  in  tort,  and  not  for  a 
mere  breach  of  contract,  where  it  alleges  a 
contract  of  carriage  of  a  passenger  upon  a  sleep- 
ing car,  and  an  implication  that  defendant 
would  awaken  her  before  reaching  a  transfer 
station  in  time  to  enable  her  to  dress  herself, 
and  that  by  its  rules  and  common  usage  it  was 
its  duty  so  to  awaken  her,  and  that  its  servants 
agreed  sor  to  do,  but  that  upon  reaching  such 
station  the  porter  drew  the  curtains  apart,  in- 
formed her  that  she  must  leave  the  train  at 
once,  refused  to  hold  the  train  to  enable  her  to 
dress,  and  hustled  and  hurried  her  to  another 
car  so  that  she  fell  against  its  framework  and 
was  bruised  and  injured  and  her  person  was 
exposed  to  men  occupying  the  other  car  and 
she  was  exposed  to  a  hard  rain,  in  consequence 
of  which  she  suffered  a  miscarriage.  McReon 
V.  Chicago,  M.  d  St.  P.  E.  Co.  (Wis.)  252 

2.  An  allegation  of  due  and  legal  service 
of  notice  not  to  sell  liquor  to  an  habitual  drunk- 
ard is  sufficient  in  a  suit  to  recover  damages 
for  failure  to  comply  with  tbe  notice  without 
setting  out  the  details  of  the  service.  Riden  v. 
Orimm  (Tenn.)  587 

8.  Matters  purely  mitigatory,  and  not  avail- 
able under  a  plea  in  justification,  must  be 
speciallv  pleaded  with  particularity,  but  mere 
evidentiary  matters  should  not  be  set  out  in 
such  plea.  Fenstermaker  v.  Tribune  Pub.  Co. 
(Utah)  611 

4.  In  a  suit  upon  a  newspaper  article  pub- 
lished concerning  a  certain  family,  a  complaint 
which  alleges  that  plaintiff  is  the  head  of  that 
family,  residing  in  the  place  named  in  the  ar- 
ticle, and  that  the  publication  was  made  of 
and  concerning  him,  together  with  tbe  article 
itself , and  allegations  of  its  falsity,  states  a  cause 
of  action  under  2  Utah  Comp.  Laws  1888, 
§  8246,  providmg  that  it  is  not  necessary  to 
state  any  extrinsic  facts  to  show  the  application 
of  the  defamatory  matter  to  the  plaintiff,  but 
that  it  is  sufficient  to  state  generally  that  the 
same  was  published  of  or  concerning  the  plain- 
tiff. Id. 

5.  A  general  demurrer  is  sufficient  to  raise 
the  question  of  the  legality  of  a  contract  which 
is  sued  upon  and  made  an  exhibit.  Fuqua  v. 
Pabst  Brewing  Co,  (Tex.)  241 

6.  A  demurrer  lies  to  a  complaint  seeking 
damages  for  wrongful  death,  which  on  its  face 
shows  contributory  negligence.  Meyer  v.  King 
(Miss.)  474 
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Police  Power— Public  Imfrovemekts. 


NoTBS  AND  Briefs. 
Pleading:  of  ordinaDce.  226 

POLICE    POWER.       See   Disorderly 
Houses. 

POLITICAL  PARTY.    See  Voters  and 
Elections.  8-5. 

POLL  TAX. 

A  provision  in  a  city  charter  imposing  a 
poll  tax  on  every  male  resident  over  twenty -one 
vears  of  age  is  rendered  unconstitutional  for 
lack  of  uniformity  bv  a  provision  that  such  tax 
shall  not  be  imposed  upon  one  who  voted  at 
the  general  city  election  for  that  year.  Kansas 
City  V.  Whipple  (Mo.)  747 

Notes  and  Briefs. 

Poll  tax;  validity  of.  748 

POOL  SELLING.    See  Statutes,  8. 

PRESCRIPTION.      See  Adverse   Pos- 
session, 8;  Easements,  1. 

PRINCIPAL  AND  SURETY.    See  also 
Husband  and  Wife,  5. 

A  wife's  deed  of  trust  of  her  land  given  to 
secure  a  promissory  note  signed  by  her  hus- 
band and  three  other  persons  makes  her  a 
surety  of  all  the  other  signers  and  not  merely 
of  her  husband  when  the  deed  of  trust  on  its 
face  makes  no  distinction  between  the  makers 
in  respect  to  their  liability.  McCoUum  v. 
BoughUmO/Lo.)  480 

PROMOTERS.    See  Corporations,  8. 

PROXIMATE   CAUSE.     See  also  Car- 
riers, 5. 

1.  Failure  to  give  warning  of  the  approach 
of  a  fast  train  which  strikes  and  kills  a  woman 
at  a  crossing  near  a  depot  and  hurls  her  body 
against  a  man  standing  on  a  station  platform 
is  not  the  proximate  cause  of  an  injury  to  the 
latter,  and  does  not  make  the  company  liable 
for  such  injury.  WoodY.  Pennsylvania  R.  Co. 
(Pa.)  199 

2.  The  proximate  cause  of  the  death  of  a 
minor  from  chloroform  sold  to  him  is  not  the 
act  of  sale  but  his  subsequent  act  of  taking  it, 
where  there  is  nothing  to  show  that  he  was 
ignorant  of  its  use,  or  that  anything  in  his 
character  or  disposition  rendered  it  dangerous 
to  put  it  into  his  hands.   Meyer  v.  King  (Miss.) 

474 
Notes  and  Briefs. 

Proximate  cause;  of  injury  at  railroad  cross- 
ing. 200 
What  is.  254 

PROXY.    See  Corporations,  10. 

PUBLIC  IMPROVEMENTS.    See  also 
Damages,  18. 

1.  A  grantee  who  takes  land  charged  with 
actual  knowledge  of  assessments  thereon  can- 
not complain  of  their  injustice.  Farwell  v. 
^es  Moines  Brick  Mfg.  Co.  (Iowa)  63 

L.  R.  A. 


2.  Special  assessments  for  curbing  and  pav- 
ing are  not  taxes  or  assessments  '*for  any  city 
purpose''  within  the  meaning  of  an  exemption 
from  such  taxation  of  land  used  for  agricul- 
tural purposes.  Id. 

3.  A  lien  for  street  improvement  assessnseoKs 
is  prior  to  mortgages  existing  at  the  time  it  ac- 
crues, under  statutes  making  such  assenments 
a  part  of  the  tax  due  on  the  property  and  eoi- 
lectihle  as  other  taxes,  and  making  lax  liens 
prior  to  morttoiges.   Seattlev.  HilliWash.)  372 

4.  Pueblo  lands  of  a  city  agricaltuml  in 
character,  and  not  used  for  any  municipal  pur- 
pose, are  not  protected  from  assessment  bv  an 
irrigation  district  within  which  they  lie  by  a 
constitutional  provision  that  property  belong- 
ing to  municipal  corporations ''shall  be  exempt 
from  taxation."  iSan  Diego  v.  Linda  Vista 
Irng.  LHst.  (Cal.)  33 

5.  The  cost  of  local  improvements  cannot  be 
made  a  personal  charge  upon  the  owners  of 
abutting  property  enforceable  by  an  ordinary 
action  at  law  under  charter  authority  to  make 
local  improvements  at  the  expense  of  owners 
of  abutting  property.  Itanlwe  v.  Enterprise 
(Or.)  58 

6.  A  personal  judgment  for  assessments  on 
land  for  local  improvements  is  justified  in  an 
action  to  set  them  aside  in  which  the  owner 
offers  to  pay  all  legal  assessments.  Fanteli  v. 
Des  Moines  Brick  Mfg.  Co.  (Iowa)  63 

7.  The  provision  for  personal  liability  of 
the  owner  of  land  for  assessments  for  improve- 
ments under  Iowa  Code,  §  478,  is  not  repealed 
by  subsequent  statutes  respecting  the  lien  of 
such  assessments  which  make  no  special  pro- 
visions for  personal  liability.  Id. 

8.  The  owner  of  a  homestead  on  which  an 
improvement  certificate  is  unsuccessfully 
sought  to  be  made  a  lien  is  personally  liable  for 
the  amount  of  the  certificate,  if  the  city  is  em- 
powered by  its  charter  to  make  the  costs  of 
such  improvement  a  personal  charge  against 
the  owner.     Storrie  v.  Cortes  (Tex.)  666 

9.  A  pavement  assessment  is  a  personal 
charge  against  the  owner  of  the  property 
whenever  it  constitutes  a  lien  on  the  property, 
under  a  provision  in  the  city  charter  that  tlie 
certificate  issued  for  such  improvement  shall 
state  that  the  sum  of  money  mentioned  therein 
is  a  tax  against  the  property  owner  and  a  lien 
on  the  property,  and  that  if  the  latter  fails  to 
pay  the  amount  of  the  certificate  when  due  the 
owner  of  such  certificate  may  institute  saitfor 
the  enforcement  of  the  tax  and  foreclosure  of 
the  lien.  Id. 

Notes  asd  Briefs. 

Public  improvements;  liability  to  local  as- 
sessment for  benefits,  of  property  exempt  from 
general  taxation: — (I.)  Distinction  in  meanior 
between  the  phrases  * 'local  assessment"  and 
''taxation;''  (II.)  distinction  in  application  of 
rule  governing  exemptions;  (III.)  rule  regard- 
ing property  of  religious  societies,  charitable 
associations,  educational  institutions,  etc.:  ta) 
property  of  religious  societies;  (6)  property  J»et 
aside  for  cemeteries;  (c)  property  of  private 
educational  institutions;  (d)  property  devoted 
to  public  charities;  (e)  property  owned  by  fra- 
ternal societies;  (IV.)  rule  regarding   public 
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property;  (V.)  rule  regarding  quasi-public  prop- 
erly; (VI.)  conclusion.  83 

Personal  liability  to  pay  assessment  for  local 
improvement: — (I.)  Source  of  power  to  create 
a  liability  for  local  assessment;  (II.)  power  to 
create  a  liability  of  property  unquestionable; 
(III.)  power  to  create  a  personal  liability  up- 
held when  unquestioned;  (IV.)  power  to  create 
a  personal  liability  doubted;  (V.)  power  to  cre- 
ate a  personal  liability  beyond  the  value  of 
the  property  assessed,  nonexistent.  58 

Assessmepts  as  distinguished  from  taxes.  65 

Superiority  of  lien  of  local  assessments  over 
prior  lien: — (1.)  Legislative  power  to  enact  a  law 
declaring  local  assessment  a  lien  having  prior- 
ity; (II.)  existence  of  lien  of  local  assessment 
depends  upon  legislative  enactment;  (III.)  ex- 
istence of  the  law  enables  the  lien  to  dominate 
the  land  itself,  regardless  of  ownership;  (IV.) 
the  law  being  statutory,  compliance  with  its 
terms  is  necessary  and  sufficient;  (V.)  enact- 
ment of  law  before  encumbrance  is  notice  to 
encumbrancers  of  priority  of  subsequent  as- 
sessment; (VI.)  enactment  of  law  after  encum- 
brance makes  priority  of  assessment  depend 
upon  constitutional  control  of  retroactive  law; 
(Vll.)  priority  of  assessments  over  kindred 
liens;  (VlII.)  exceptions  to  all  the  stated  rules. 

372 

Personal  liability  for  assessment.  666 

PUBLIC  LANDS. 

Notes  and  Briefs. 

Public  lands;  mechanics'  liens  on.  144 

PUBLIC  PROPERTY. 

Notes  and  Briefs. 
Public  property;  liability  to  local    assess- 
ments. 38 
Mechanics'  liens  on                                  141 

PUEBLO  LANDS.    See  Public  Improyb- 
ments,  4. 

QUIETING  TITLE.  See  Cloud  on  Title. 

QUO  WARRANTO. 

1.  An  information  in  the  nature  of  quo  war 
ranto  brought  by  the  attorney  general  will  lie 
against  a  county  to  oust  it  from  adjoining  ter- 
ritory illegally  annexed  to  the  county  and  over 
which  the  county  has  assumed  jurisdiction. 
8tat€f  Ckild8,  V.   Crow  Wing  County  (Minn.) 

745 

2.  A  writ  and  information  in  the  nature  of 
quo  warranto  having  admitted  a  finding  and 
proclamation  annexing  territory  to  a  county 
must  allege  facts  to  rebut  the  presumption  in 
their  favor,  in  order  to  attack  the  validity  of 
such  annexation.  Jd, 

RAILROAD      RELIEF       ASSOCIA- 
TION.   See  Contracts,  3,  10,  11. 

RAILROADS.  See  also  Corporations, 
6;  Estoppel,  4,  5;  Equity,  2;  Evidence, 
86;  Highways,  Notes  and  Briefs; 
Mandamus,  2;  Master  and  Servant, 
Notes  and  Bkiefs;  Proximate  Cause, 
1;  Nuisances,  3;  Taxes,  1-3;  Trial,  9. 
1.  A  lessee  of  a  railroad  assumes  the  rights, 

franchises,  and  obligations  contained  in  the 

35  L.  R.  A. 


lessor's  charter,  and  must  conform  to  its  re- 
quirements. People,  Cantrell,  v.  St.  Louis,  A. 
&  2\  H,  R.  Co,  (111.)  656 

2.  The  duty  of  furnishing  a  separate  passen- 

?;er  train  for  passengers  only,  and  not  for 
reight  and  passengers  together,  is  implied  in 
the  duty  of  a  railroad  company  to  furnish  ne- 
cessarv  rolling  stock  and  equipment  for  the 
suitable  and  proper  operation   of  a  railroad. 

3.  The  sufficiency  of  the  earnings  of  a  rail- 
road to  justify  the  expense  of  running  a  sepa- 
rat(^  passenger  train  over  a  certain  branch  line 
constituting  a  part  of  an  entire  system  is  not 
to  be  determined  by  considering  the  profits  of 
that  branch  alone,  but  of  the  whole  business 
of  the  various  parts  operated  as  one  line.    Id. 

4.  An  ordinance  to  compel  a  railroad  com- 
pany at  its  own  expense  to  keep  a  watchman 
and  maintain  gates  where  the  tracks  cross  a 
street,  under  penalty  for  failure  so  to  do,  is  not 
within  the  general  grant  of  power  to  re&^ulate 
travel  upon  the  streets  so  as  to  make  their  use 
reasonably  safe  and  to  enact  ordinances  for  the 
protection  of  health,  life,  and  property.  PitU- 
burgh,  C.  C.  A  8t  L.  R.  Co.  v.  Crown  Point 
(Ind.)  684 

5.  Flagmen  or  gates  may  be  required  in  the 
exercise  of  reasonable  f care  and  prudence  at  a 
railroad  crossing,  where  the  tracks  are  in  al- 
most constant  use  crossing  a  street  in  a  thicklv 
populated  portion  of  a  city.  English  v.  Southr 
em  P.  Co.  (Utah)  155 

6.  Greater  care  is  required  in  the  use  of  a 
railroad  crossing  in  a  populous  city  where 
many  tracks  are  built  and  used  crossing  a  pub- 
lic thoroughfare  and  the  crossing  is  in  almost 
constant  use,  than  is  necessary  at  an  ordinary 
country  road  crossing  or  in  a  less  populous  lo- 
cality. Id, 

7.  Compliance  with  a  statute  requiring  a  bel. 
to  be  rung  and  a  whistle  to  be  sounded  at  a 
railroad  crossing  does  not  necessarily  relieve  a 
railroad  company  from  the  charge  of  negli- 
gence in  failing  to  take  other  precautions  if 
common  prudence  dictate  them,  considering 
the  danger,  locality,  travel,  and  surrounding 
circumstances.  Id, 

Notes  and  Briefs. 

Railroads;  negligence  in  case  of  person  killed 
at  crossing;  signals  or  flagmen  at  crossing.  156 

Liability  for  negligence  at  crossing;  proxi- 
mate cause.  200 

Ordinance  as  to  gates  and  watchmen.      684 

REAL  PROPERTY. 

1.  A  grant  to  a  religious  society,  with  the 
express  condition  and  limitation  that  the 
premises  shall  not  be  sold  or  conveyed  or  used 
except  for  church  purposes,  does  not  create  a 
condition  for  the  breach  of  which  the  grantor 
may  enter  as  for  a  forfeiture  of  the  estate,  but 
creates  a  trust  which  may  be  enforced  by  a  court 
of  equity.  Mills  v.  Davison  (N.  J.  Err.  & 
App.)  118 

2.  A  remainder  to  such  of  testator's  grand- 
children as  are  living  at  the  time  of  the  death 
of  testator's  three  children  is  contingent.  Chil- 
cott  V.  Hart  (Colo.)  41 
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8.  Satisfaction  of  a  pre-existing  debt  does 
not  make  one  a  bona  fide  purchaser  within  Ihe 
protection  of  the  recording  act.  Brooke  v. 
Struthers  (Mich.)  586 

Notes  and  Briefs. 

Real  property;  vesting  of  remainders;  ex- 
ecutory devises.  44 
Implied  condition  in  conveyance  fcr  church. 

114 

REHEARING.    See  Appeal  and  Ebror, 

21. 

REUBASE.       See     also    Coktracts,     8; 
Death,  2. 

A  release  in  the  form  of  an  ordinarv  quit- 
claim of  all  the  **cl aim,  right,  title,  and  inter- 
est" of  the  releasor  in  his  father's  estate 
■will  not  cover  a  future  contingent  interest 
limited  to  the  surviving  members  of  a  class 
of  which  he  is  a  member  upon  the  event  of 
the  death  of  one  of  them  without  living  issue  at 
the  time  of  his  death,  where  there  are  no  terms 
used  which  can  be  construed  as  referring  to 
future  interests.     Glocer  v.  CondeU  (111.)      880 

RELIGIOUS  SOCIETIES.    See  Deeds; 
Mortgage,  5,  6;  Real  Property,  1. 

Notes  and  Briefs. 

Religious  societies;  liability  of  property  of, 
to  local  assessment.  86 

REMAINDER.    See  Life  Tenants;  Real 
Property,  2. 

REMITTITUR.    See  New  Trial,  2. 

REPUTATION.    See  Evidence,  29,  80. 
RESUME.    For  r4sum6  of  contents  of  book, 
see  865 

REVENUE  LAW.    See  Statutes,  1. 

RIPARIAN  RIGHTS.    Sec  Waters,  3. 

ROENTGEN  RAY. 

Notes  and  Briefs. 

Roentgen  ray;  photographs.  815 

SCHOOLS. 

Notes  and  Briefs. 

Schools;    mechanics'  liens  on  schoolhouse. 

142 

SEAL.     See  Bills  and  Notes,  1,  Notes 
AND  Briefs. 

SET-OFF.    See  Banks,  5-7:  Damages,  18. 

SHELLEY'S  CASE.    See  Wills,  7. 

SHERIFF.    See  Bonds,  2. 

SHIPPING.    See  also   Carriers,   Notes 
AND  Briefs;  Evidence,  12,  13. 

1.  The  implied  contract  in  \  charter  of  a 
ship  silent  as  to  the  time  of  unloading  and  dis- 
charge is  to  unload  and  discharge  her  in  such 
■5  L.  R.  A.. 


time  as  is  reasonable  in  view  of  all  the  existing 
facts  and  circumstances,  ordinary  and  extraor- 
dinary, legitimately  bearing  upon  that  ques- 
tion, at  the  time  of  her  arrfval  and  discharge. 
Empire  Trarutp.  Co.  v.  Philadelphia  db  IL  Coal 
dt  L  Co.  (C.  C.  App.  8th  C.)  628 

2.  There  is  no  implied  agreement  that  a 
charterer  will  unload  or  discharge  the  ship  in 
the  customary  time  at  the  port  of  delivery,  re- 
gardless of  all  extraordinary  circumstaooes 
and  unforeseen  obstacles.  Id. 

8.  Demurrage,  strictly  speaking,  can  be  re- 
covered only  when  it  is  expressly  reserved  by 
a  charter  or  bill  of  lading,  but  one  who  char- 
ters a  vessel  under  a  contract  that  is  silent  as 
to  time  of  loading  and  discharge  contracts  by 
implication  that  he  will  discharge  her  within  a 
reasonable  time  and  with  reasonable  diligence. 

Id. 

4.  The  custom  of  a  port  as  to  the  time  of 
discharge,  though  entering  into  a  charter  silent 
as  to  time,  does  not  render  the  charterer  liable 
to  the  owner  for  damages  for  her  detention 
caused  by  a  strike  of  his  laborers  and  such 
subsequent  intimidation  and  violence  on  their 
part  as  prevents  other  willing  workmen  from 
supplying  their  places.  Id. 

5.  A  charterer  was  not  negligent  in  charter- 
ing a  vessel  after  its  employees  had  struck, 
where  there  were  plenty  of  other  workmen 
ready  to  take  their  places  and  who  would  have 
taken  their  places  had  they  not  been  prevented 
by  intimidation  and  violence,  as  it  is  not  re- 
quired to  presume  that  its  rights  to  employ 
other  workmen  and  their  right  to  work  upon 
such  terms  as  they  could  agree  upon  would  be 
taken  from  them  by  the  acts  of  others.         Id. 

6.  The  exercise  of  reasonable  diligence  does 
not  require  a  charterer  of  a  vessel  to  hire  at 
wages  25  per  cent  above  the  market  rate  a  set 
of  men  who  have  abandoned  the  employment 
without  warning  at  a  critical  time,  and  banded 
themselves  together  to  prevent  by  intimidation 
and  violence  other  workmen  from  carrying  on 
the  business;  nor  to  a^ee  to  prefer  or  not  to 
prefer  faithful  and  willing  laborers  at  going 
wages  as  its  employees,  to  those  who  have 
acted  in  this  way,  at  wages  25  per  cent  higher. 

Id. 

SIGNATURE.    See  Wills,  1-3. 

SLAUGHTER  HOUSE.    8ee  Municipal 
Corporations,  4,  5. 

SLAVES.  See  Adverse  Possession,  Notes 
AND  Briefs. 

SLEEPING-CAR     COMPANY.       See 

Carriers,  7. 

SOLDIER.    See  Civil  Service. 

SPECIFIC  PERFORMANCE. 

Payment  of  interest  not  provided  for  by 
the  contract,  prior  to  the  time  of  entering  the 
decree,  will  not  be  decreed  as  a  condition  of  spe- 
cific performance  of  a  contract  for  the  sale  of 
land  in  favor  of  a  vendee  in  possession,  where 
possession  was  given  before  the  vendor  was 
able  to  comply  with  his  contract  as  an  induce- 
ment to  the  execution  of  a  lease  by  the  vendee 
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which  would  be  beneficial  to  the  vendor,  if 
when  the  vendor  became  able  to  comply  with 
his  contract  he  wronsfully  refused  to  do  so 
without  the  insertion  in  the  deed  of  a  clause  not 
provided  for  by  the  contract,  although  the  ven- 
-dee  tendered  the  purchase  money.  Atchison, 
T.  d  8.  F,  R,  Co,  V.  Ghicigo  &  W,  1,  R,  Co. 
<I11.)  167 

Notes  and  Briefs. 

Specific  performance;  in  favor  of  vendee  of 
land  in  possession;  interest.  171 

SPRING.    See  Waters,  2. 

STATE.    See  Action  or  Suit,  3. 

STATUTE    OF    FRAUDS.    See    Con- 
tracts, 5. 

STATUTES. 

1.  A  constitutional  provision  that  acts  for 
raising  revenue  must  have  their  origin  in  the 

flower  branch  of  the  legislature  does  not  apply 
*  to  a  law  providing  for  the  exaction  of  certain 
fees  from  parties  to  legal  proceedings,  although 
these  are  turned  into  the  treasury  and  the  oM- 
•cers  paid  by  salary.  liorthern  Counties  Invest. 
Trust  V.  Sears  (Or.)  188 

2.  The  constitutional  provision  against  revis- 
ing or  amending  a  statute  by  mere  reference  to 
lis  title  does  not  apply  to  statutes  original  in 
form  and  complete  wiihin  themselves,  such  as 
Or.  act  of  Feb.  22,  1898.  providing  salaries  for 
certain  officers  in  lieu  of  fees,  merely  because 
they  may  operate  to  amend  or  modify  existing 
laws  by  implication.  Id. 

8.  A  proviso  which  renders  a  criminal  law 
unconstitutional  as  special  or  local  by  exempt- 
ing from  its  operation  persons  doing  the  pro- 
hibited act  in  certain  places,  cannot  be  struck 
out,  leaving  the  remainder  of  the  act  valid,  if 
it  is  obvious  that  the  act  was  enacted  as  an  en- 
tirety and  would  not  have  been  passed  without 
the  proviso.     States.  WcdshQ^o.)  281 

4.  The  rule  of  strict  construction  of  penal 
statutes  does  not  prevent  the  court  from  call- 
ing in  the  aid  of  the  other  rules  of  statutory 
construction  and  giving  each  its  appropriate 
scope.     MeadowcroftT.I^eople{l\\.)  176 

5.  The  intention  of  the  makers  of  a  statute, 
when  discovered,  ought  to  govern  in  its  con- 
struction, although  it  may  seem  to  be  contrary 
to  the  letter  of  the  statute.  Hooper  v.  Creager 
<Md.)  202 

6.  The  construction  of  a  section  of  the  Code 
which  is  made  by  combining  portions  of  two 
earlier  statutes  is  not  altered  by  the  fact  thHt 
the  first  part  of  the  section  is  taken  from  the 
statute  which  was  tbe  later  in  date  of  enact- 
ment and  which  was  intended  simply  as  a  sup- 
plement to  the  former.  Id. 

7.  A  statute  prescribing  tbe  compensation 
and  duties  of  county  clerks,  recorders  of  con- 
veyances, clerks  of  courts,  and  sheriffs  does 
not  embrace  more  than  one  subject,  although 
it  includes  provisions  for  the  appointment  of 
deputies  ana  for  exacting  certain  sums  from 
parties  to  suits,  which  shall  t)e  turned  into  the 
treasury.  Northern  Counties  Invest.  Trust  v. 
Sears  (Or.)  188 
85Ii.  R  A. 


Ijoeal  or  speciaL 

8.  A  statute  prohibiting  book  making,  pool 
selling,  etc.,  which  contams  a  proviso  exempt- 
ing those  who  carry  on  the  business  ''within 
the  limits  or  inclosure  of  a  regular  race  course," 
violates  Mo.  Const,  art.  4,  §  58,  prohibiting 
local  or  special  laws  granting  any  special  or 
exclusive  right,  privilege,  or  immunity.  St'ite 
V.  Walsh  (Mo.)  281 

9.  A  statute  intended  to  apply  to  all  the 
counties  of  a  state,  which  provides  for  speci- 
fied salaries  of  clerks  and  sheriffs  in  all  coun- 
ties but  one.  and  states  that  these  are  in  lieu  of 
fees  previously  chargeable,  is  not  rendered 
special  or  local' by  failing  to  provide  any  salary 
for  those  ofiScers  in  a  certain  county  which  was 
created  after  the  introduction  of  tbe  bill,  but 
tbe  officers  in  that  county  are  suMect  to  the 
law  although  their  salaries  are  not  fixed  by  it. 
Northern  Counties  Invest.  Trust  y.  Sears  (Ot.) 

188 
Notes  and  Briefs. 

Statutes;  what  are  acts  for  raising  revenue 
which  must  originate  in  the  lower  branch  of 
the  legislature.  188 

STEVEDORES.    See  Contracts,  17. 

STIPULATION.    See  Evidence,  16. 

STOCK  YARD.  See  Equity,  2;  Nui- 
sances, 8. 

STREET  RAILWAYS.  See  also  Car- 
riers, 10;  Contracts,  12-15;  Manda- 
mus, 8. 

1.  An  obligation  to  maintain  a  street  railway 
is  not  impost  by  the  grant  of  a  mere  privilege 
to  construct  and  maintain  it.  San  Antonio 
Street  R.  Co.  v.  State,  Elmendorf  (TeK.)      662 

2.  Power  to  grant  the  exclusive  privilege  of 
using  streets  for  street- railroad  purposes  is  not 
conferred  on  a  municipality  by  a  statute  pro- 
viding that  no  street-railroad  company  shall  be 
authorized  '*to  construct  a  railway  through  the 
streets  of  any  town  or  city  without  the  consent 
of  the  municipal  authorities  of  such  town  or 
city  and  under  such  regulations  and  upon  such 
terms  and  conditions  as  such  authorities  may 
from  time  to  time  prescribe."  Detroit  Citizens* 
Street  R.  Co.  v.  Detroit  (Mich.)  869 

8.  An  option  given  to  a  street-railway  com- 
pany to  build  tracks  or  not  on  streets  to  be  des- 
ignated in  the  future  by  the  city  council  does 
not  prevent  a  grant  otherwise  exclusive  in  terms 
of  the  right  to  build,  from  being  regarded  as 
exclusive  for  the  purpose  of  determining  the 
question  of  tbe  power  of  the  municipality  to 
make  it.  Id. 

4.  In  ascertaining  the  intent  of  the  legisla- 
ture in  granting  power  to  a  municipality  to 
grant  rights  to  a  street-railway  companj^,  it 
must  be  assumed  that  no  power  was  given 
which  was  not  given  explicitly  and  clearly  ex- 
pressed. Id. 

5.  The  fact  that  tbe  legislature  could  not  di- 
rectly grant  a  right  to  use  a  street  for  street- 
railroad  purposes  does  not  alter  tbe  rule  that  a 
municipality  cannot  grant  an  exclusive  right 
to  such  use  of  the  streets  unless  the  power  to 
do  so  has  been  expressly  conferred.  Id. 
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Notes  and  Briefs. 


Street  railways;  validity  of  contract  for  con- 
sent of  abutting  owners.  590 

STRIKE.  See  Cariuers,  Notes  and 
Briefs;  Conspiracy,  Notes  and  Briefs; 
Nuisances,  1;  Shipping,  4-6. 

SUBROGATION.    See  Mortoage,  7. 

Notes  and  Briefs. 

Subrogation;  principle  of;  to  right  of  state. 

'662 

SUBSCRIBING  WITNESSES.  SeeEv 

IDENGB.  16. 

SUICIDE.  See  Evidence,  6;  Insurance, 
4,  Notes  and  Briefs. 

TAXES.  See  also  Appeal  and  Error,  15; 
Commerce,  5;  Constitutional  Law,  3; 
License;  Mortgage,  7;  Municipal  Cor- 
porations, 15;  Poll  Tax,  Notes  and 
Briefs;  Waters,  4. 

1.  The  earning  capacity  of  a  railroad  is  tbe 
main  considcratioD,  tbough  perbaps  not  tbe 
only  one,  in  determining  tbe  taxable  value  of  a 
railroad  wbicb  could  be  replaced  for  mucb 
less  tban  its  original  cost,  wbere  the  law  re- 
quires its  assessment  like  other  property  at  its 
cash  value,  defined  as  the  amount  at  which  it 
would  be  appraised  in  payment  of  a  just  debt 
from  a  solvent  debtor.  State  v.  Virginia  db 
7.  R  Oo,  (Nev.)  759 

2.  Prospective  improvements  to  affect  the 
value  of  a  railroad  for  taxation  must  be  more 
than  a  possibility,  and  must  be  so  near  and  so 
certain  that  a  business  man  purchasiug  the  road 
would  take  them  into  consideration.  Id, 

3.  The  cost  of  replacing  a  wornout  wooden 
bridge  on  a  railroad  with  another  of  the  same 
kind  is  properly  charged  to  expense  account  in 
determining  the  income  of  a  railroad  as  an  ele- 
ment of  a  tax  asses5;ment;  and  if  a  steel  bridge 
is  made  instead,  only  tbe  difference  between 
the  cost  of  the  two  should  be  charged  to  con- 
struction account.  Id, 

4.  Ice  stored  id  ice  houses  from  which  it  is 
to  be  taken  for  sale  when  wanted  is  taxable  to 
a  nonresident  owner  under  N.  H.  Gen.  Laws, 
chap.  54,  §  9,  providing  for  a  tax  on  a  '*stock 
in  trade  employed  in  any  town  owned  by  a 
person  not  resident  therein,"  although  but  a 
small  portion  of  it  is  to  be  sold  at  that  place, 
and  the  most  of  it  is  to  be  taken  to  a  city  in 
another  state  for  delivery  as  wanted.  Winkley 
V.  Newton  (N.  H.)  756 

5.  Payment  of  taxes  improperly  imposed  in 
another  state  will  not  relieve  the  owner  of  prop- 
erty from  taxation  thereon  in  the  state  where 
it  is  lawfully  taxable.  Id. 

TELEGRAPHS.  See  also  Damages,  8-12; 
Estoppel,  1, 

The  receiver  of  a  telegram  may  maintain 
against  the  telegraph  company  an  action  on  tbe 
case  as  for  a  tort  committed,  whenever  he  shall 
have  sustained  actual  damages,  without  his 
own  fault,  by  reason  of  the  negligent  altera- 
>5  L.  R.  A. 


tion  of  the  message  in  its  traDsmiaaion.     Fer- 
erro  v.  Western  U.  Teleg,  Co.  (D.  C.  App.)  548 

TENDER.  See  also  Carriers,  8-10;  Banks, 
4;  Trial,  6. 

Notes  and  Briefs. 

Tender;  what  is  a  reasonable  sum  out  of 
which  a  common  carrier  may  be  required  to 
take  a  passenger's  fare  and  return  the  change. 

489 

TIME.    See  Date. 


TREES.    See  Highways,  8. 

TRIAL.    See  also  Appeal  and  Error,  17; 
Carriers,  4;  Evidence,  44. 

1.  Making  the  failure,  suspension,  or  invol- 
untary liquidation  of  a  banker  within  thirty 
days  of  the  time  of  receiving  a  deposit  prima 
facie  evidence  of  an  intent  to  defraud  does  not  t 
deprive  him  of  his  liberty  without  due  process 
of  law,  nor  violate  a  constitutional  provision 
that  the  right  of  trial  by  jury  shall  remain  in- 
violate.    Meadoweroft  V,  People  (IW.)  176 

2.  The  court,  after  having  improperly  denied 
a  challenge  for  cause  interposed  by  the  state, 
and  after  the  juror  has  been  peremptorily 
challenged,  may  sustain  the  challenge  for  cause 
and  excuse  the  juror  and  allow  the  state  the 
full  number  of  peremptory  challenges  to  which 
it  is  entitled  by  law,  without  deduction  of  the 
challenge  interposed  to  such  juror.  State  y. 
PancoastO^.T).)  518 

3.  An  accused  who  is  not  at  the  time  repre- 
sented by  counsel  does  not  consent  to  a  with- 
drawal of  the  case  from  the  jury  after  an  ex- 
amination of  some  of  the  witnesses,  by  simply 
failing  to  object,  where  he  is  not  asked  whether 
or  not  he  objected.    State  v.  Richardton  (S.  C.) 

238 

4.  It  is  not  error  to  permit  preliminary  ques- 
tions to  be  answered  by  a  witness,  when  such 
answers  lead  up  to  or  connect  what  follows 
either  in  the  testimony  of  tbe  witness  under  ex- 
amination or  any  other  witness,  although  the 
relevancy  of  such  questions  may  not  be  appar- 
ent when  asked.    State  v.  Paneoast  (N.   D.) 

518 

5.  Proponents  of  a  will  may  give  further  ev- 
idence of  testamentary  capacity  and  undue  in- 
fluence in  rebuttal,  after  the  contestants  have 
introduced  their  testimony.  Sheehan  v.  Kear. 
ney  (Miss.)  102 
Qnestions  for  Jury* 

6.  The  reasonaoleness  of  a  tender  of  a  five 
dollar  bill  in  payment  of  fare  on  a  street  car  is  a 
question  of  law  for  the  court.  Barker  v. 
Central  Park,  N.  &  E,  R,  R,  Co,  (N.  Y.)    48» 

7.  The  question  of  negligence  in  stepping 
onto  a  train  moving  at  the  rate  of  2  or  8  miles 
an  hour  is  for  the  jury.  Distler  v.  Long  In- 
land R.  Co.  (N.  Y.)  762 

8.  It  is  a  question  of  fact  for  the  jury 
whether  or  not  a  railroad  company  is  guilty  of 
negligence  in  not  taking  proper  steps  to  have 
the  baggage  of  a  passenger  carried  by  the  train 
on  which  he  travels  and  to  have  it  so  carried 
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throughout  the  whole  length  of  the  journey. 
Wold  V.  Pitt^urg,  C.  C,  dt  St  L.  R.  Co.   (111.) 

856 

9.  An  instruction  that  in  carrying  passen- 
gers railroads  are  held  to  the  highest  degree  of 
care,  diligence,  and  skill  consistent  with  such 
mode  or  means  of  transporation  under  the 
particular  circumstances  in  proof,  and  that 
they  are  bound  to  giye  passengers  reasonable 
notice  of  approach  to  their  stations  in  order 
that  they  may  alight,— is  not  erroneous  as  ap- 
plied to  the  question  whether  the  porter  of  a 
sleeper  used  such  care  and  treatment  of  a  pas- 
senger after  she  was  awakened  and  until  she 
was  put  into,  a  new  sleeper,  as  such  question 
relates  entirely  to  the  degree  of  care  to  be  ex- 
ercised in  safely  carrying  a  passenger  and  not 
in  waking  her.  McKeon  v.  Chicago^  M,  d  St. 
P.  R.  Co.  (Wis.)  252 

10.  The  question  as  to  what  is  a  reasonable 
time,  within  the  rule  that  to  hold  the  indorser 
of  a  demand  note  a  demand  for  payment  must 
be  made  upon  the  maker  within  a  reasonable 
time,  is  one  of  law  for  the  court,  where  the 
facts  are  established  or  admitted  as  by  demur- 
rer. Leonard  v.  OUon  (Iowa)  881 
Instrufstions. 

11.  An  instruction  that  the  facts  must  be  es- 
tablished by  the  "fair"  weight  of  all  the  evi 
dence  is  not  improper  or  misleading.  McKeon 
V.  Chicago,  M.  <Sb  St.  P.  R.  Co.  (Wis.)  262 

12.  An  instruction  that  the  jury  must  be 
satisfied  "to  a  reasonable  extent  from  the  eyi- 
dence"  that  plaintiff  will  continue  to  suffer,  in 
order  to  give  damages  for  future  pain  and  suf- 
fering, sufficiently  states  that  the  damages 
must  be  shown  to  a  reasonable  certainty. 
Kliegel  y.  Aitken  ( Wis. )  249 

18.  An  instruction  as  to  the  credibility  of  the 
witnesses  and  the  weight  and  effect  of  their 
testimony  is  properly  refused, — especially 
where  it  attempts  to  cast  suspicion  and  doubt 
upon  the  testimony  of  any  particular  witness. 
McKeon  V  Chicago,  M.  cfe  St.  P.  R,  Co.  (Wis.) 

252 

14.  An  instruction  that,  in  determining  the 
question  of  damages  recoverable  by  a  woman 
compelled  to  change  sleeping  cars  without  be- 
ing allowed  time  to  dress,  nothing  must  be  al- 
lowed for  any  feelings  of  shame  or  humiliation 
unless  they  caused  or  contributed  to  her  bodily 
injury,— is  properly  refused.  Id, 

Verdict. 

15.  A  verdict  in  a  criminal  case  is  not  invali- 
dated by  the  fact  that,  before  the  case  was 
finally  submitted  to  the  jury,  some  of  the  jur- 
ors by  order  of  the  court  and  with  the  consent 
of  counsel  on  both  sides,  attended  church, 
where  they  heard  a  sermon,  delivered  without 
any  intention  or  thought  of  influencing  them 
animadverting  upon  the  incredulity  of  St. 
Thomas  in  reiusing  to  accept  the  statements  of 
his  friends  as  to  the  existence  of  a  risen  Lord, 
and  demanding  ocular  evidence  thereof.  State 
V.  Paneoast  (N.  D.)  518 

16.  A  verdict  upon  an  indictment  for  receiv- 
ing a  bank  deposit  when  insolvent,  whereby  it 
is  lost  to  the  depositor,  is  not  void  in  favor  of 
the  defendant  for  failure  to  find  the  value  of 
the  deposit,  although  the  punisnment  is  by 
statute  to  be  a  fine  of  twice  the  amount  of  the 
85  L.  R.  A. 


deposit,  if  the  fine  fixed  by  the  jury  is  not  as 
large  as  the  statute  would  require.  Meadow- 
croft  y.  People  (HI)  176 
17.  A  verdict  in  a  prosecution  against  two 
defendants  is  sufficiently  definite  which  pro- 
vides that  "we  fix  the  punishment  of  the  said 
F.  and  C.  at  a  fine  in  the  sum  of  |28.  and  in 
addition  thereto  at  imprisonment  in  the  peni- 
tentiary for  a  term  of  one  year,"  and  each  will 
pay  the  fine  of  that  amount  and  be  imprisoned 
for  one  year.  Id. 

Notes  and  Briefs. 

Trial:  assumption  of  undisputed  facts.    107 
Defective  verdict  in  criminal  case.  178 

TRUSTS.  See  also  Bills  and  Notes.  2, 
Notes  and  Briefs;  Charities;  Con- 
tracts, 16;  Life  Tenants,  8;  Wills,  9. 

1.  A  trust  is  not  extinguished  by  an  aban- 
donment or  violation  of  their  trusts  by  the 
trustees,  or  by  the  fact  that  the  trust  has  be- 
come impracticable.  People^  Ellert,  v.  Cogs- 
weU  (Cal.)  269 

2.  Personal  property  Is  not  within  the  stat- 
ute of  uses.     Oloterv.  Condell  {l\\.)  860 

8.  A  testamentary  trust  to  divide  a  fund 
among  testator's  children  in  such  proportions 
as  their  circumstances  may  require  to  keep 
them  from  want  or  to  furnish  them  the  neces- 
saries of  life  for  themselves  and  their  children 
will  be  executed  by  the  court  by  an  equal  divi- 
sion among  the  children,  where  there  is  noth- 
ing to  show  that  any  of  them  are  in  such  cir- 
cumstances as  require  them  to  be  kept  from 
want  or  to  be  furnished  with  the  necessaries 
of  life.  Id. 

4.  Trustees  may  use  trust  funds  for  building 
on  vacant  land  held  by  them  under  a  will  giv- 
ing them  the  right  to  change  investments  and 
even  the  real  estate,  if  necessary  to  protect 
beneficiaries,  only  requiring  that  such  changes 
of  the  mvestment  shall  be  ''to  any  other  and 
others  of  a  like  nature,  as  near  as  may  be," — at 
least  when  the  testator's  intention  to  keep  the 
proportions  between  personalty  and  realty  sub- 
stantially unchanged  has  been  frustrated  by 
losses  of  investments.  Oreene  v.  Greene  (R. 
I.)  790 

5.  The  sanction  of  the  court  should  be  ob- 
tained by  trustees  before  making  mortgages, 
where  their  power  to  make  them  is  not  clear. 

Id. 

Notes  and  Briefs. 

Trust,  protection  of,  in  equity  114 

Alteration  of  buildings  on  trust  estate      790 

UNDERWRITER.  See  Insurance, 
Notes  and  Briefs. 

USURY.  See  Building  and  Loan  Asso- 
ciations, 6. 

VENDOR   AND    PURCHASER.    See 

Public  Improvements,  1. 

VENUE.  See  Action  or  Suit,  3;  Appeal 
AND  Error,  8. 
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VILLAGE. 

A  settlement  consistlDg  of  fourteen  fami- 
lies of  about  five  personseacb, chiefly  engaged  in 
farming,  and  residing  along  a  stream  for  about 
2i  miles,  some  within  40  rods  of  each  other, 
others  a  mile  or  more,  containing  a  district 
school  and  postofflce,  while  the  nearest  settle- 
ment in  anv  direction  was  6  miles  away,  con- 
stitutes a  village  within  the  meaning  of  Utah 
Comp.  Laws,  §  2264,  prohibiting  any  cattle, 
horses,  or  sheep  to  be  kept  where  the  refuse  or 
filth  from  the  corral,  camp,  or  bedding  place 
will  naturally  find  its  way  Into  any  stream  of 
water  used  for  domestic  purposes  by  the  in- 
habitants of  any  city,  town,  or  village  within 
7  miles  from  the  place.  JPeople  v.  McCune 
(Utah)  896 

Notes  and  Briefs. 

Village;  what  constitutes.  396 

VOTERS  AXD  ELECTIONS. 

1.  **A  vote  of  the  people"  required  by  Neb. 
Comp.  Slat.  1895,  chap.  IS^r,  art.  1,  §  67.  subd. 
21 ,  for  the  issue  of  bonds  by  a  city,  means  a 
majority  of  the  voters  of  the  city.  Bryan  v. 
Stephenson  (Neb.)  752 

2.  A  majority  of  the  votes  cast  at  an  elec- 
tion, and  not  merely  of  the  votes  cast  for  or 
against  the  proposition  to  issue  bonds  of  a 
city,  is  required  to  authorize  their  issue  under 
Neb.  Comp.  Stat.  1895,  chap.  13a.  art.  1,  §  67, 
subd.  21.  providing  for  their  issue  when  "au- 
thorized by  vote  of  the  people."  Id. 

3.  Which  of  two  or  more  bodies  of  voters 
claiming  to  be  the  convention  contemplated  by 
Cal.  Pol.  Code,  g§  1186,  1187,  is  the  true  one, 
must  be  determined,  in  the  first  instance  at 
least,  by  the  registrar  to  whom  certificates  of 
nomination  are  presented  for  filing;  and  the 
mere  fact  that  a  certificate  is  in  due  form  is 
not  in  itself  conclusive  as  to  his  duty  to  file  it. 
McDonald  v.  Uinion  (Cal.)  152 

4.  Which  of  the  two  opposing  factions  of  a 
political  party  is  its  true  representative  is  not 
a  matter  for  determination  by  the  county  offi- 
cers whose  duty  it  is  to  consider  objections  to 
certificates  of  nomination  and  nomination  pa- 
pers, and  such  officers  can  not  exclude  from  the 
official  ballot  candidates  nominated  by  a  con- 
vention of  either  faction  when  duly  and  regu- 
larly certified  to  the  county  clerk  in  the  man- 
ner "^  pointed  out  by  statute.  Sima  v.  Daniels 
(Kan.)  146 

5.  Agreements  made  by  the  candidates  and 
committees  of  opposing  factions  of  a  political 
parly  providing  for  a  settlement  of  their  differ- 
ences, and  for  a  determination  of  the  question 
as  to  which  set  of.  candidates  is  entitled  to  a 
place  on  the  official  ballot,  and  to  the  use  of  a 
party  name,  cannot  be  considered  by  county 
officers  whose  duty  it  is  to  consider  objections 
to  certificates  of  nomination  and  nomination 
papers,  for  the  purpose  of  excluding  candi- 
dates duly  certified  by  either  faction  as  the 
nominees  of  the  party.  Id, 

Notes  and  Brikfs. 

Voters  and  elections;  confiicting  conven- 
tions nominating  candidates.  158 
35  L.  R.  A. 


WATERS.  See  also  Easescents,  8,  3^ 
Highways,     1;    Municipai.    Cobpora- 

TION8,  14;  VlI-LAGE. 

1.  Deflecting  surface  water  in  the  proper  use 
and  improvement  of  land,  without  negli/p?nce^ 
does  not  create  a  cause  of  action.  GhurcAUl  v. 
Seethe  (Neb.)  UZ 

2.  The  owner  of  land  on  which  a  spring  is 
located  has  no  right  to  appropriate  the  waters 
thereof  for  irrigation,  as  against  a  prior  appro- 
priator  of  water  from  a  stream  into  which  the 
water  of  a  spring  passes  by  percolation  or  seep- 
age.   Bruening  v.  Doer  (Colo.)  84(^ 

8.  A  division  of  the  use  of  the  water  power 
in  each  channel  of  a  river,  where  it  is  divided 
by  an  island  and  the  interests  of  riparian  pro- 
prietors upon  both  channels  have  become  inter- 
twined, if  not  lamalgamated,  may  be  made  by 
a  court  of  equity  so  as  to  adjust  all  the  rights  of 
all  the  parties  in  the  whole  water  power  in 
both  channels.  Warren  v.  Wesibrook  Mfg.  Go. 
(Me.)  888- 

4.  The  application  of  water  rents  provided 
for  by  Ohio  act  April  24, 1896,  does  not  violate 
article  12  of  the  Constitution,  relating  to  laxe» 
on  property.     Ampt  v.  Cincinnati  (Ohio)    787 

Notes  and  Bribf& 

Waters:  division  of  riparian  rights.  888 

WILLS.  See  also  Conflict  op  Laws.  2; 
Corporations,  5;  EvroENCE,  7;  Per- 
petuities, 5;  Real  Property,  2;  Trial  ^ 
5;  Trusts,  2,  3. 

1.  The  imperfection  or  illegibility  of  testa- 
tor's signature  to  a  will,  if  he  intended  it  to  be 
a  valid  signing,  will  not  make  it  inBuflaciem. 
Sheehan  v.  Kearney  ( Miss. )  1 02 

2.  The  mere  steadying  of  the  hand  of  a  testa- 
tor who  is  competent  to  make  a  will  and  is  free 
from  undue  influence  will  not  make  his  signa- 
ture invalid,  if  he  consciously  performs  the  act 
of  writing  it.  '  Id. 

8.  A  mark  may  be  adopted  by  the  testator 
as  a  sufHcient  signature  to  a  will,  under  Miss. 
Code  1892,  §  4488,  requiring  the  signing  by  the 
testator  or  some  other  person  in  his  presence 
and  under  his  direction,  and  ^  1520,  providinir 
that  the  signature  shall  be  in  his  "proper  band- 
writing,"  which  means  that  it  shall  be  written, 
and  not  printed,  engraved,  or  lithographed. 

4.  Uncertainty  in  clauses  of  a  will  as  to  dis- 
tribution of  Income  will  not  render  the  will 
void  if  they  could  all  be  stricken  from  the  will 
without  impariog  its  integrity  as  a  whole,  or 
without  affecting  the  general  scheme  of  the 
testamentary  disposition  or  interfering  with  or 
defealiog  the  evident  general  intent  of  the  tes- 
tator.    Chilcott  V.  Hart  (Colo.)  41 

5.  An  act  or  condition  required  by  a  will, 
which  does  not  necessarily  precede  the  vesting- 
of  the  estate  given,  but  may  accompany  or 
follow  it,  is  to  be  deemed  a  condition  subse- 
quent, and  not  precedent.  Congregational 
Church  Bldg.  Soc.  v.  Everiit  (Md.)  693 

6.  A  will  directing  the  executors  to  sell  the 
estate,  real  and  personal,  and  pay  all  the 
legacies  out  of  the  proceeds,  is  to  be  regarded 
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as  one  of  personalty,  and  not  land.     Olover  v. 
Cond£U  (in.)  860 

7.  A  bequest  to  testator's  son,  and,  in  case 
of  bis  deatb  witbout  living  heirs  of  bis  body, 
then  over,  gives  him  the  ownership  of  the 
fund  subject  to  the  limitation  over  upon  such 
contin^ncy,  whether  the  rule  in  STtelley's  Case 
is  apphed  or  not.  Id. 

8.  At  common  law  there  could  be  no  limita- 
tion over  of  a  chattel,  but  by  a  gift  of  a  chattel 
to  one  for  life,  with  a  limilation  over  to  an- 
other, the  former  took  tbe  absolute  title  and 
the  limitation  over  was  void  both  at  law  and 
in  equity,  although  in  the  course  of  time  equi- 
ty has  established  the  doctrine  that  in  such  a 
case  the  limitation  is  good  as  an  executory  de- 
vise. Id. 

0.  A  provision  of  a  will  that  the  share  of  a 
child  dying  without  living  children  shall  be 
added  to  the  sum  held  in  trust  for  the  benefit 
of  testator's  wife,  and  upon  her  death  "the 
same  shall  be  divided  amongst  my  children  in 
the  same  manner  as  is  provided  for  the  distri- 
bution of  her  share,"  while  the  will  provided 
only  for  payment  of  the  interest  or  dividends 
upon  the  wife's  share  to  the  children,  and  not 
for  the  disposition  of  the  principal,  will  be  con- 
strued to  provide  for  the  division  of  the  de- 
ceased child's  share  among  the  children  in  the 
same  manner  as  is  provided  for  the  the  distri- 
bution of  the  income  or  dividends  of  the  wife's 
share.  Id. 

10.  The  death  of  testator's  wife  before  his 
death  will  cause  the  lapse,  not  only  of  a  pro- 
vision for  payment  to  her  during  life  of  the 
interest  or  dividends  on  a  portion  of  the  estate 
given  in  trust  for  a  son,  but  in  case  of  his 
death  without  living  issue  to  her,  but  also  of  a 
provision  for  adding  the  share  of  any  child 
dying  without  living  heirs  of  his  body  to  the 
sum  held  in  trust  for  her  benefit  for  life.    Id. 

11.  The  rule  that  if  a  legatee  dies  before  the 
testator  the  legacy  lapses  does  not  extend  to  a 
legacy  given  over  after  the  death  of  the  first 
legatee.  Id. 

12.  The  lapsing  of  a  provision  for  the  addi- 
tion to  the  sum  held  in  trust  for  the  testator's 
wife  of  the  share  of  a  child  dying  without  liv- 
ing children,  does  not  cause  to  lapse  a  further 
provision  that  upon  the  death  of  the  widow 
the  same  shall  be  divided  among  testator's 
children  in  the  same  manner  as  is  provided  for 
the  distribution  of  her  share.  Id. 

13.  Under  a  provision  of  a  codicil,  that  if  in 
the '  'settlement"  of  the  estate  according  to  the 
provisions  of  the  will  it  shall  appear  that  the 
amount  advanced  to  a  son  exceeds  his  share  of 
the  estate  his  share  shall  be  what  he  has  al- 
ready received,  and  his  notes  shall  be  canceled 
and  delivered  to  him,  tbe  interest  of  the  son 
in  an  executory  contingent  bequest  accruing 
upon  the  death  of  another  son  without  living 
heirs  in  the  course  of  the  execution  of  a  testa- 
mentary trust  is  not  cut  off.  Id. 

Notes  and  Briefs. 
Wills;  invalid  in  part.  43 

Construction  of.  864 

WITNESSES.    See  also  Trial,  4,  18. 

1.  The  failure  to  indorse  the  names  of  wit- 
nesses for  tbe  state  known  to  the  state's  attor- 
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ney  at  the  time,  upon  the  information  as  re- 
quired by  N.  D.  Laws  1890,  chap.  71,  J^  2, 
does  not  require  the  exclusion  of  such  wit- 
nesses upon  a  second  trial,  where  they  testified 
without  objection  upon  the  first  trial.  State 
V.  Pancoaat  (N.  D.)  518 

2.  The  cross-examination  of  a  witness, 
though  necessarily  confined  to  the  subjects 
to  which  the  direct  examination  was  addressed , 
need  not  be  limited  to  the  particular  facts  to 
which  he  testified  on  direct  examination;  and 
a  subject,  having  once  been  opened,  may  be 
exhausted.  Id 

3.  A  witness  on  cross-examination  may,  for 
the  purpose  of  affecting  his  credibility,  be 
asked  questions  which  may  tend  to  degrade, 
disgrace,  or  incriminate  him,  but  subject  to  his 
constitutional  privilege.  Id, 

4.  Interrogatories  put  to  a  witness  on  cross- 
examination,  for  the  purpose  of  impairing  his 
credibility  by  showing  bad  character,  must  be 
confined  to  specific  facts,  and  be  so  framed 
that  the  witness  can  squarely  admit  or  deny 
them:  and  insinuating  questions  from  which  a 
possible  inference  of  guilt  of  collateral  crimes 
might  arise  are  improper.  Id, 

5.  Defendant  in  a  criminal  case  cannot  be 
asked,  for  the  purpose  of  affecting  his  credi- 
bility as  a  witness,  as  to  the  commission  of  a 
collateral  crime  more  than  twenty  years  before, 
as  there  has  been  ample  time  to  repent  and 
atone.  Id, 

6.  To  impeach  a  witness  questions  may  be 
asked  on  crossexami nation  as  to  specific  acts 
involving;  moral  turpitude,  upon  which  his  an- 
swers will  be  conclusive  and  which  he  may  re- 
fuse to  answer  if  his  answer  will  tend  to  in- 
criminate   himself.    Zanone  v.  State  (Tenn.) 

656 

7.  The  constitutional  privilege  of  declining 
to  answer  a  question  on  the  ground  that  the 
answer  will  tend  to  criminate  the  witness  must 
be  invoked  by  him  personally  and  under  the 
sanctity  of  his  oath  and  with  sufQcient  definite- 
ness  to  render  his  claim  clear  to  the  court,  al- 
though be  is  also  the  party  defendant;  but  it  is 
proper  for  the  attorney  to  suggest  to  the  court 
that  the  witness  be  apprised  of  his  constitu- 
tional right.     State  v.  PancoastQ^.  D.)        518 

8.  A  defendant  in  a  criminal  case  does  not 
waive  bis  privilege  to  decline  to  answer  ques- 
tions the  answers  to  which  may  tend  to  convict 
him  of  collateral  crimes,  when  such  questions 
are  asked  solely  to  affect  his  credibility,  by 
taking  the  stand  in  his  own  behalf.  Id. 

9.  A  defendant  in  a  criminal  case  who  testi- 
fies in  his  own  behalf  may  be  required  to  an- 
swer any  relevant  and  proper  question  on 
cross-examination  that  will  tend  to  convict  him 
of  tbe  crime  for  which  be  is  being  tried,  al- 
though such  answer  may  aUo  tend  to  convict 
him  of  some  collateral  crime;  and  be  cannot 
avail  himself  of  the  constitutional  privilege. 

Id, 

10.  An  accomplice  cannot  by  any  means 
corroborate  himself  as  a  witness  within  the 
North  Dakota  statute,  requiring  the  testimony 
of  an  accomplice  to  be  corroborated  in  order 
to  warrant  a  conviction;  but  the  state  may  in- 
troduce through  the  accomplice  all  matters  of 
probative    force   to   which   he   can   testify. 
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whether  written  or  otherwise,  in  order  to  make 
his  testimony  as  stronja^  and  inherently  prob- 
able as  the  facts  will  warrant.  Id, 

Notes  and  Briefs. 

Witnesses;  subscribing,  necessity  of  calling, 
see  Evidence. 

In  criminal  case;  impeachment;  cross-exam- 
ination of  defendant;  waiver  of  privilege.    520 

WRIT  AND  PROCESS. 

1.  The  words  * 'subject  of  the  action,"  in 
Minn.  Gen.  Stat.  1894,  §  5204,  subd.  8.  requir- 
ing an  affidavit  for  summons  by  publication  to 
allege  jurisdiction  of  the  subject  of  the  action, 
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relate  to  the  controversy  between  the  parties, 
and  not  to  the  property  seized  on  attadiment. 
HartzeU  v.  Vigen  (N.  D.)  451 

2.  A  nonresident  pledgeor  of  a  promissory 
note  held  as  collateral  security  by  a  bank 
within  the  state  has  property  within  the  state, 
within  the  meaning  of  Minn.  Gen.  Stat.  1804, 
§  5204,  subd.  5,  providing  for  service  b^ 
publication  when  the  subject  of  the  action  is 
property  in  the  state  in  which  defendant  has 
or  claims  a  lien  or  interest.  Id, 


X-RAY. 

Notes  and  Briefs. 

X-ray;  photographs. 
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